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LEXSEE

Caution
Asof:Jun 17,2010

CITY OF ARCADIA, et aI., Plaintiffs, v. UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et aI., Defendants, - and - NATURAL RESOURCES

DEFENSE COUNCIL, et aI., Defendants-Intervenors.

No. C 02-5244 SBA

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA

265 F. Supp. 2d 1142; 2003 U.S. Dist. LEXIS 9044

May 16,2003, Decided
May 16, 2003, Filed

SUBSEQUENT HISTORY: Affirmed by City of Arca
dia v. Unitecl States EPA. 4 J J F.3d ] J03. 2005 U.S. App.
LEXIS ] J/40 (9th Cir. Cal.. 2005)
Related proceeding at City of Arcadia v. State Water
Res. Control Bcl .. 2006 Cal. App. LEXIS 92 (Cal. App.
4th Dist., Jan. 26. 20(6)

DISPOSITION: [** 1] Defendants' motion to dis
miss granted; plaintiffs' motion for partial summary
judgment denied, and objections overruled. Action dis
missed in its entirety, without leave to amend in part and
with prejudice in part. Intervenors' evidentiary objections
overruled as moot.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, California ci
ties, sued defendants, including the United States Envi
ronmental Protection Agency (EPA), for declarative and
injunctive relief under, inter alia, 5 U.S.C.S. § 706 of the
Administrative Procedure Act (APA), 5 U.S.C.S. § 55]
et seq. Defendants sought dismissal of the operative
complaint. The cities sought partial summary judgment.

OVERVIEW: The first claim for relief alleged APA
violations. Generally, it alleged that numerous EPA ac
tions were arbitrary and capricious, and contrary to law,
such as the EPA's establishing the EPA Trash Total Dai
ly Maximum Loads (TMDLs) prior to receiving for re
view the California Trash TMDLs. Violations alleged in

the second claim appeared to relate mostly to procedural
requirements under the Regulatory Flexibility Act, 2
U.S.C.S. § 60] et seq., and the Small Business Regula
tory Enforcement Fairness Act of ]996, 5 U.S.C.S. § 80]
et seq. The third claim sought a declaration as to which
party's interpretation of the law was correct and ajudicial
determination of the cities' rights and duties. The court
concluded that all of the cities' claims were moot, merit
less, or unripe. The cities' challenges to the EPA Trash
TMDLs were obviously mooted the minute that EPA
approved the State Trash TMDLs. The cities' challenge
to EPA's authority to approve the State Trash TMDLs
following its establishment of the EPA Trash TMDLs
and their challenge to the "de facto TMDL procedure"
were patently meritless. Finally, the cities' challenges to
the "merits" of the State Trash TMDLs were premature.

OUTCOME: The EPA's motion to dismiss, in which
intervenor environmental organizations joined, was
granted. The cities' motion for summary adjudication of
issues was denied as moot. Various objections to decla
rations made by the parties were either overruled or
overruled as moot.

CORE TERMS: epa, trash, regional, declaration, ap
prove, de facto, moot, water quality, agency actions, par
tial, summary judgment, consent decree, monitoring,
pollutant, pollution, leave to amend, capriciously, reduc
tion, npdes, intervenors, waterbody, deadline, heading,
reply, declaratory relief, acted arbitrarily, injunctive,
waste load, hardship, matter jurisdiction
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265 F. Supp. 2d 1142, *; 2003 U.S. Dist. LEXIS 9044, **

LexisNexis(R) Headnotes

Civil Procedure> Jurisdiction> Subject Matter Juris
diction> Jurisdiction Over Actions> General Overview
Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections> Motions to Dismiss
[HNl] "Extra-record evidence" may be considered by the
court in connection with a motion to dismiss for lack of
subject matter jurisdiction.

Civil Procedure> Jurisdiction> Subject Matter Juris
diction> Jurisdiction Over Actions> General Overview
Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections> Motions to Dismiss
[HN2]Fed. R. Civ. P. l2(b)(I) authorizes a party to seek
dismissal of an action for lack of subject matter jurisdic
tion. When subject matter jurisdiction is challenged un
der Fed. R. Civ. P. 12(b)(1 ), the plaintiff has the burden
of proving jurisdiction in order to survive the motion. A
plaintiff suing in a federal court must show in his plead
ing, affirmatively and distinctly, the existence of what
ever is essential to federal jurisdiction, and, if he does
not do so, the court, on having the defect called to its
attention or on discovering the same, must dismiss the
case, unless the defect be corrected by amendment. In
adjudicating such a motion, the court is not limited to the
pleadings, and may properly consider extrinsic evidence.
The court presumes lack of jurisdiction until the plaintiff
proves otherwise.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections> Failures to State Claims
[HN3]A motion to dismiss pursuant to Fed. R. Civ. P.
]2(b)(6) tests the legal sufficiency of a claim. A motion
to dismiss should not be granted unless it appears beyond
doubt that the plaintiff can prove no set of facts in sup
port of his claim which would entitle him to relief. The
complaint is construed in the light most favorable to the
plaintiff, and all properly pleaded factual allegations are
taken as true. Dismissal is proper only where there is no
cognizable legal theory or an absence of sufficient facts
alleged to support a cognizable legal theory. In adjudi
cating a motion to dismiss, the court need not accept as
true unreasonable inferences or conclusory legal allega
tions cast in the form of factual allegations.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections> Failures to State Claims

Civil Procedure > Pleading & Practice > Pleadings >
Amended Pleadings> Leave ofCourt
Civil Procedure > Dismissals > Involuntary Dismissals
> Failures to State Claims
[HN4]When the complaint is dismissed for failure to
state a claim, leave to amend should be granted unless
the court determines that the allegation of other facts
consistent with the challenged pleading could not possi
bly cure the deficiency. Leave to amend is properly de
nied where the amendment would be futile.

Environmental Law> Water Quality> General Over
view
[HN5]No authority supports the conclusion that the En
vironmental Protection Agency (EPA) lacks authority to
approve state-submitted Total Daily Maximum Loads
(TMDLs) after EPA has established its own TMDLs, nor
does this conclusion logically follow from the proposi
tion that EPA is required to approve or disapprove a
state-submitted TMDL within 30 days of submission.

Administrative Law > Judicial Review > Reviewability
> Final Order Requirement
Civil Procedure> Judgments > Relief From Judgment
> General Overview
[HN6]See 5 U.S.C.S. § 55](13).

Administrative Law > Judicial Review> Reviewability
>Ripeness
Civil Procedure> Jurisdiction> Subject Matter Juris
diction> Jurisdiction Over Actions> General Overview
Constitutional Law> The Judiciary> Case or Contro
versy > Ripeness
[HN7]The ripeness doctrine is drawn both from Article
III limitations on judicial power and from prudential
reasons for refusing to exercise jurisdiction. Unripe
claims are subject to dismissal for lack of subject matter
jurisdiction. In determining whether a case is ripe for
review, a court must consider two main issues: the fit
ness of the issues for judicial decision and the hardship
to the parties of withholding court consideration. To ad
dress these issues in the context of a challenge to the
lawfulness of administrative action, the United States
Supreme Court has identified three factors to consider:
(1) whether delayed review would cause hardship to the
plaintiffs; (2) whether judicial intervention would inap
propriately interfere with further administrative action;
and (3) whether the courts would benefit from further
factual development of the issues presented.
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265 F. Supp. 2d 1142, *; 2003 U.S. Dist. LEXIS 9044, **

Civil Procedure > Justiciability > Ripeness > General
Overview
Civil Procedure> Justiciability > Standing> General
Overview
[HN8]Injury-in-fact is a concept that relates to the issue
of standing, not ripeness.

COUNSEL: For Plaintiff: Noam I. Duzman, Richard
Montevideo, Robert S. Bower, Rutan & Tucker LLP,
Costa Mesa, CA.

For USA, Defendant: Charles M. O'Connor, AUSA &
Chief, Environment & Natural Resources, United States
Attorney's Office, San Francisco, CA. AND-- S. Randall
Humm - Trial Attorney, Pamela Tonglao - Trial Attor
ney, U.S. Dept. of Justice, Washington, DC.

JUDGES: SAUNDRA BROWN ARMSTRONG, Unit
ed States District Judge.

OPINION BY: SAUNDRA BROWN ARMSTRONG

OPINION

[*1143] ORDER GRANTING DEFENDANTS'
MOTION TO DISMISS, DENYING AS MOOT
PLAINTIFFS' MOTION FOR PARTIAL SUM
MARY JUDGMENT, AND DISMISSING ACTION

[Docket Nos. 18,28,31,43,47]

Plaintiffs City of Arcadia and other California cities
(collectively, "Plaintiffs") bring this action against de
fendants United States Environmental Protection Agency
("EPA"), the EPA Administrator, and the EPA Region
IX Administrator (collectively, "Defendants") for injunc
tive and declaratory relief. The Natural Resources De
fense Council, Santa Monica BayKeeper, and Heal the
Bay (collectively, "Intervenors") have intervened as de
fendants.

Now before the Court are Defendants' [**2] Mo
tion to Dismiss Second Amended Complaint (the "Mo
tion to Dismiss"), in which Intervenors join, and Plain
tiffs' Motion for Summary Adjudication of Issues (the
"Motion for Partial Summary Judgment"). Having read
and considered the papers submitted and being fully in
formed, the Court GRANTS the Motion to Dismiss,
DENIES AS MOOT the Motion for Partial Summary
Judgment, and DISMISSES this action. I

1 These matters are suitable for disposition
without a hearing. See Fed. R. Civ. P. 78; Civ.
L.R.7-1(b).

L BACKGROUND

2 Over the years the Court has had the pleasure
and privilege of reading some excellent moving
papers. Some of these submissions stand out as
truly superlative. Defendants' opening and reply
briefs for their Motion to Dismiss are shining
examples of such superlative submissions. In
these briefs Defendants discuss three areas of
federal law generally regarded as highly com
plex--environmenta1 regulation, administrative
law, and justiciability--in direct, succinct,
well-supported, and powerfully illuminating fa
shion. Whereas a poor presentation of the statu
tory and regulatory framework and Defendants'
arguments might have required the Court to
spend hours to apprehend their arguments, the
high quality of Defendants' writing enabled the
Court to grasp them in a matter of minutes. De
fendants' briefs also thankfully avoid leveling the
sorts of thinly veiled (or, at times,
not-at-all-veiled) ad hominem attacks that unfor
tunately pervade too much legal writing nowa
days. The Court thus commends Defendants'
counsel for their outstanding writing and ex
presses its appreciation for it.

[**3] A. Statutory and Regulatory Background

1. Water Pollution Control Under the Clean Water
Act

TheClean Water Act ("CWA"), 33 U.S.C. §§
1251-1387, utilizes two fundamental approaches to con
trol water pollution: technology-based regulations and
water quality standards. Technology-based [* 1144]
regulations seek to reduce pollution by requiring a dis
charger to effectuate equipment or process changes,
without reference to the effect on the receiving water;
water quality standards fix the permissible level of pollu
tion in a specific body of water regardless of the source
of pollution.

The National Pollutant Discharge Elimination Sys
tem ("NPDES") permit program is a key means of im
plementing both technology-based requirements and
water quality standards. 33 U.S.c. §§ 131 I(b)(l)(C),
1342(a)(] ); 40 C.F.R. § I22.44(a), (d)(J). An NPDES
permit establishes specific limits of pollution for an indi
vidual discharger. A discharge of pollutants (other than
dredged or fill material) from any "point source," which
is defined as "any discernible, confined and discrete
conveyance ... from which pollutants are or may [**4]
be discharged," 33 U.S.c. § 136)(14), into the waters of
the United States is prohibited unless that discharge
complies with the discharge limits and other require
ments of an NPDES permit. Id. §§ 1311 (a), 1362(12). At

Page 3

Received 
June 17, 2011
Commission on
State Mandates



265 F. Supp. 2d 1142, *; 2003 U.S. Dist. LEXIS 9044, **

present, 45 states, including California, are authorized to
administer the NPDES permit program. State Program
Status, at
http://cfpub.epa.gov/npdes/statestats.cfm?program_id=45
&view=general. In the remaining states, EPA issues the
permits. 33 U.S.C. § 1342(a).

2. Total Maximum Daily Loads ("TMDLs")

Section 303(d) of the CWA and EPA's implement
ing regulations require states to identify and prioritize
waterbodies where technology-based effluent limitations
and other required controls are insufficiently stringent to
attain water quality standards. See 33 U.S.c.§ 1313(d);
40 C.F.R. § 130.7(b). States must develop a "total max
imum daily load," or "TMDL," for each pollutant of
concern in each waterbody so identified. A TMDL
represents the maximum amount of pollutant "loading"
that a waterbody can receive from all combined sources
without exceeding applicable [**5] state water quality
standards. Although the term "total maximum daily load"
is not expressly defined in the CWA, EPA's regulations
define a TMDL for a pollutant as the sum of: (1) the
"wasteload allocations," which is the amount of pollutant
that can be discharged to a waterbody from point
sources, (2) the "load allocations," which represent the
amount of a pollutant in a waterbody attributable to
nonpoint sources or natural background, and (3) a margin
of safety. 40 C.F.R. §§ 130.2(g)-(i). 130.7(c)(l).

Under CWA Section 303(d)(2). EPA is required to
review and approve or disapprove TMDLs established by
states for impaired waters within thirty days of submis
sion. 33 U.S.c. § 1313(d)(2). If EPA disapproves a state
TMDL submission, EPA must issue its own TMDL for
that waterbody within thirty days. Id.

3. Implementation of TMDLs

TMDLs established under Section 303(d)(I) of the
CWA function primarily as planning devices and are not
self-executing. Pronsolino v. Nastri. 291 F.3d 1123,
11?9 (9th CiT. 200?) ("TMDLs are primarily informa
tional tools that allow the states to proceed from the
identification of [**6] waters requiring additional plan
ning to the required plans.") (citing Alaska Ctr. for the
Env't v. Browner. 20 F.3d 981. 984-85 (9th CiT. 1994)).
A TMDL does not, by itself, prohibit any conduct or
require any actions. Instead, each TMDL represents a
goal that may be implemented by adjusting pollutant
discharge requirements in individual NPDES permits or
establishing nonpoint source controls. See, e.g., Sierra
Club v. Meiburg. 296 F.3d 102 L 1025 (I !til CiT. 2002)
("Each TMDL serves as the goal for the level of that
pollutant in the waterbody to which that TMDL applies..
. . The theory is that individual-discharge permits
[* 1145] will be adjusted and other measures taken so
that the sum of that pollutant in the waterbody is reduced

to the level specified by the TMDL."); Idaho Sportsmen's
Coalition v. Browner, 951 F. Supp. 96? 966 (W.D.
Wash. 1996) ("TMDL development in itself does not
reduce pollution.... TMDLs inform the design and im
plementation of pollution control measures. "); Pronsoli
no. 291 F.3d at 1129 ("TMDLs serve as a link in an im
plementation chain that includes ... state or local plans
for point and nonpoint [**7] source pollution reduction
...."); Idaho Conservation League v. Thomas, 91 F.3d
1345. 1347 (9th Cir. 1996) (noting that a TMDL sets a
goal for reducing pollutants). Thus, a TMDL forms the
basis for further administrative actions that may require
or prohibit conduct with respect to particularized pollu
tant discharges and waterbodies.

For point sources, limitations on pollutant loadings
may be implemented through the NPDES permit system.
40 C.F.R. § 122.44(d)(l)(vii)(B). EPA regulations re
quire that effluent limitations in NPDES permits be
"consistent with the assumptions and requirements of
any available waste load allocation" in a TMDL. Id. For
nonpoint sources, limitations on loadings are not subject
to a federal nonpoint source permitting program, and
therefore any nonpoint source reductions can be enforced
against those responsible for the pollution only to the
extent that a state institutes such reductions as regulatory
requirements pursuant to state authority. Pronsolino v.
Marcus. 91 F. Supp. 2d 1337. 1355-56 (N.D. Cal. 2000),
affd sub nom. Prosolino v. Nastri. 291 FJd 1123 (9th
Cir. 2002). [**8]

4. California Water Quality Control Statutory and
Regulatory Framework

California effectuates the foregoing requirements of
the CWA primarily through institutions and procedures
set out in certain provisions of the California Water Code
(the "Water Code"), including those of the California
P0l1er-Cologne Water Quality Control Act (the "Por
ter-Cologne Act"), Cal. Water Code § 13000 et seq.
These Water Code provisions established the State Water
Resources Control Board (the "State Board") within the
California Environmental Protection Agency to formu
late and adopt state policy for water quality control. Cal.
Water Code §§ 174-186, 13100, 13140. The State Board
is designated as the state water pollution control agency
for all purposes stated in the CWA and is the agency
authorized to exercise powers delegated to it under the
CWA. 33 U.S.C. § 1313; Cal. Water Code § 13160.

The Porter-Cologne Act established nine California
Regional Water Quality Control Boards (individually, a
"Regional Board"; collectively, the "Regional Boards"),
Cal. Water Code §§ 13200. 13201, which operate under
the purview of the State Board, see id. § 13225. Each
Regional [**9] Board is comprised of nine members,
id. § 13201, and is required to appoint an executive of-
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ficer, id. § 13220(c), to whom the Regional Board may
delegate all but some of its powers and duties, id. .§.
13223. Each Regional Board is required to formulate and
adopt water quality control plans for all areas within the
region. Id. § 13240. The State Board may approve such
plan, or it may return it to the Regional Board for further
submission and resubmission to the State Board. Id. .§.
13245. It must act on any water quality control plan
within 60 days of a Regional Board's submission of such
plan to the State Board, or 90 days after resubmission of
such plan. Id. § 13246. A water quality control plan will
not become effective unless and until it is approved by
the State Board, followed by approval by the state's Of
fice of Administrative Law ("OAL") in accordance with
the appropriate procedures. [*1146] Id. § 13245; Cal.
Gov't Code §§ 11340.2, 11349.3,1 1353(b)(5).

The State Board is required to formulate, adopt, and
revise general procedures for the formulation, adoption,
and implementation of water quality control plans by the
Regional Boards. Cal. Water Code §13164. [** 10]
The State Board may adopt water quality control plans
for purposes of the CWA that include the regional water
quality control plans submitted by the Regional Boards.
See id. § 13170. Such plans, when adopted by the State
Board, supersede any regional water quality control
plans for the same waters to the extent of any conflict. Id.

B. Factual Summary and Procedural History

1. The Consent Decree

The events underlying the instant action were set in
motion by the disposition of Heal the Bay, Inc., et al. v.
Browner, et at., No. C 98-4825 SBA ("Heal the Bay"),
an action previously before this Court. In Heal the Bay,
an individual and two environmental groups (which
groups are now two of the three Intervenors in the instant
action) brought a civil action against EPA, the EPA Ad
ministrator, and the EPA Region IX Administrator. Their
suit primarily concerned EPA's alleged failure to perform
its alleged duty under the CWA either to approve or to
disapprove TMDLs submitted to EPA by the state of
California.

On March 23, 1999, the Court filed an Amended
Consent Decree (the "Consent Decree") 3 in which "EPA
agreed to ensure that a TMDL [would] [**11] be
completed for each and every pairing of a [Water Quality
Limited Segment, as defined in 40 C.F.R. 130.2(j),] and
an associated pollutant in the Los Angeles Region" set
forth in an attachment to the Consent Decree by specified
deadlines. (Consent Decree PP2a, 2b, 3, 3c.) 4 Pursuant
to the Consent Decree, for each pairing EPA was re
quired either to approve a TMDL submitted by Califor
nia by a specified deadline or, if it did not approve a
TMDL by the date specified, to establish a TMDL within
one year of the deadline, unless California submitted and

EPA approved a TMDL prior to EPA's establishing the
TMDL within the one-year period. (Id. P3a.) By March
24, 2002, EPA was required either to have approved a
state-submitted TMDL for trash in the Los Angeles Riv
er or to have established the TMDL itself. (Id. PP2d, 3a;
id. Att. 2, 3.) 5

3 No original consent decree was entered. Ra
ther, according to Defendants' representations in
their opening brief, the Consent Decree incorpo
rated amendments from an original proposal at
the urging of proposed intervenors California
Association of Sanitation Agencies and Califor
nia Alliance of POTWs. (See Mot. to Dismiss at
6.)

[**12]
4 The Court takes judicial notice of the exis
tence of the Consent Decree and the contents
thereof. See, e.g., Egan v. Teets, 251 F.2d 571,
577 n. 10 (9th Cir. 1957) (holding that district
court was entitled to take judicial notice of prior
proceedings involving same petitioner before
same district court). The Consent Decree is filed
as Docket No. 25 in Heal the Bay, No. C 98-4825
SBA.
5 Defendants contend that the relevant deadline
was March 22, 2002, (Mot. to Dismiss at 6), and
Plaintiffs echo this contention in their Second
Amended Complaint, (Second Am. CompI. P25).
Review of the terms of the Consent Decree,
however, reveal that the deadline was a different
date. The Consent Decree defines "effective date"
as the date on which the Consent Decree is en
tered. (Id. P2d.) Although the Court signed the
Consent Decree on March 22, 1999, (id. at 29), it
was not entered on the docket until March 24,
1999. Under the terms of Attachments 2 and 3 of
the Consent Decree, TMDLs for trash for all
Water Quality Limited Segments the Los Angeles
River were to be submitted by California within
two years of the effective date--March 24, 2001.
(Id. Atts. 2, 3.) Since EPA was required to ensure
that a TMDL was in place within one year of
California's deadline to submit a proposed
TMDL, (id. P3a), the deadline for final approval
or establishment of a TMDL was March 24,
2002.

Nevertheless, based on the evidence tendered
by EPA, it is clear that EPA believed that the
deadline was March 22, 2002. (See DecI. of Da
vid W. Smith in Supp. of EPA's Mot. to Dismiss,
Ex. B at 2.) As is evident from the discussion be
low, this discrepancy is immaterial to the Court's
analysis of the merits of the Motion to Dismiss.
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[**13] [*1147] 2. EPA's Issuance of TMDLs
and Approval ofState-submitted TMDLs

One of the responsibilities of the Regional Board for
the Los Angeles region (the "Los Angeles Regional
Board") is to develop TMDLs under the CWA for wa
terbodies in Los Angeles and Ventura Counties. (Dec!. of
Dennis Dickerson in Supp. of EPA's Mot. to Dismiss
(the "Dickerson Declaration") P2.) With few exceptions,
TMDLs are developed as draft TMDLs by Los Angeles
Regional Board staff and then submitted to the board to
be adopted as amendments to the Los Angeles Regional
Board's Water Quality Control Plan, which is known as
the Basin Plan. (Jd.) Basin Plan amendments are then
submitted to the State Board, and then subsequently to
the OAL; after they have been approved by both of these
agencies, they are submitted to EPA. (Jd.)

On September 19, 2001, the Los Angeles Regional
Board adopted TMDLs for trash for the Los Angeles
River watershed. (Jd. P3.) "Trash" was defined as
man-made litter, as defined in California Government
Code § 68055.1 (g). (Jd. Ex. A at 2). These TMDLs (the
"State Trash TMDLs") were approved by the State Board
on February 19, 2002, by OAL on July 16, 2002, and
ultimately [**14] by EPA by letter dated August 1,
2002. (Jd. P3, Ex. C; Second Am. Comp!. for Injunctive
& Declaratory Relief ("SAC") PP27, 30.) Prior to its
approval of the State Trash TMDLs, however, EPA is
sued its own TMDLs for trash for the Los Angeles River
Basin (the "EPA Trash TMDLs") on March 19, 2002.
(SAC P26; Dec!. of David W. Smith in Supp. of EPA's
Mot. to Dismiss (the "Smith Declaration") Ex. B.) The
EPA's August 1, 2002, letter approving the State Trash
TMDLs announced that they "superceded" the EPA
Trash TMDLs. (SAC P31; Smith Dec!. P7, Ex. C.)

3. TMDLs Now in Effect and Implementation Pro
visions

Under the provisions of the TMDLs now in ef
fect--the State Trash TMDLs--the numeric target is zero
trash in the Los Angeles River. (Dickerson Dec!. Ex. A
at 16, 29.) Based on this target, California has deter
mined that the wasteload allocations for trash in the Los
Angeles River also must be zero. (Jd.)

To achieve this goal, California has provided, along
with the State Trash TMDLs, implementation provisions
that specify a phasing-in of progressive reductions in
municipal stormwater wasteload allocations over a
ten-year period, following completion of a two-year ini
tial [** 15] baseline monitoring period. (Jd. Ex. A at
21.) While the baseline monitoring program is taking
place, cities will be deemed to be in compliance with the
wasteload allocations provided that all of the trash that is
collected during this period is disposed of in compliance
with all applicable regulations. (Jd. Ex. A at 27.) A base-

line monitoring report is due to the Los Angeles Region
al Board by February 15,2004. (Jd. P6.) 6

6 Plaintiffs have filed Plaintiffs' Objections to
Declarations of David W. Smith and Dennis
Dickerson Offered by Defendants in Support of
Defendants' Motion to Dismiss Second Amended
Complaint ("Plaintiffs' Objections"). Plaintiffs'
Objections challenge the admissibility of, inter
alia, the statements in paragraph 6 of the Dicker
son Declaration. The Court considers and re
solves the objections to these statements in note
20, infra. Although Plaintiffs have objected to all
the statements in paragraph 6, careful review of
the arguments advanced in these objections re
veals that they are not in fact objecting to the
statement in paragraph 6 that "the baseline moni
toring report is due to the [Los Angeles] Regional
Board by February 15, 2004." (Dickerson Dec!.
P6; see Pis.' Objections at 3-4.) To the extent that
Plaintiffs are in fact objecting to this statement,
however, the Court OVERRULES their objec
tions to this statement for the reasons set forth in
note 20, infra.

[**16] [*1148] The State Trash TMDLs and
incremental wasteload allocations will be implemented
through the Los Angeles stormwater permit, which the
Los Angeles Regional Board will need to amend to in
corporate specific, enforceable permit requirements. (Jd.
P8.) 7 The implementation provisions in the TMDLs al
low permittees to "employ a variety of strategies to meet
the progressive reductions in their Waste Load Alloca
tions" and maintain that they "are free to implement trash
reduction in any manner they choose." (Jd. Ex. A at 29.)
The wasteload reduction strategies are broadly classified
as either end-of-pipe full capture structural controls, par
tial capture control systems, and/or institutional controls.
(Id.) The provisions state that permittees will be deemed
to be in compliance with the final wasteload allocation
for their associated drainage areas if they utilize "full
capture systems" that are adequately sized and main
tained and maintenance records are available for inspec
tion by the Los Angeles Regional Board. (Jd. Ex. A at
30.)

7 Under heading 11.2 of Plaintiffs' Objections,
Plaintiffs object to the statements in paragraph 8
of the Dickerson Declaration relating to the Los
Angeles Regional Board's understanding of how
the State Trash TMDLs will be implemented.
(PIs.' Objections at 4.) All of the grounds on
which Plaintiffs object are meritless. First, Plain
tiffs contend that the statements are objectionable
as [HNl]"extra-record evidence." Such evidence,
however, may be considered by the Court in
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connection with a motion to dismiss for lack of
subject matter jurisdiction. See Ass'n orAm. Med.
Colleges v. United States. 217 F.3d 770. 778 (9th
Cir. 2000). Since Defendants contend that Plain
tiffs' challenges to the merits of EPA's approval
of the State Trash TMDLs are unripe, and since
the Court considers how these TMDLs will be
implemented at least in part for this purpose, this
evidence is properly before the Court. Second,
Plaintiffs contend that the statements constitute
inadmissible hearsay. These statements, however,
do not contain or even implicitly rely on any
out-of-court statement by one other than Mr.
Dickerson for the truth of the matter stated.

Third, Plaintiffs claim that the statements
lack foundation, although they do not explain
what they mean by this. To the extent Plaintiffs
are asserting that the declarant lacks personal
knowledge of the Los Angeles Regional Board's
intentions, that assertion is refuted by the fact that
Mr. Dickerson has been Executive Officer of the
board since 1997. (Dickerson Dec!. PI.) Fourth,
Plaintiffs insist that "the statements are objec
tionable and inadmissible as the best evidence of
the implementation requirements vis-a-vis the
TMDLs, is set forth in the TMDLs themselves, as
well as in the terms of other enforceable docu
ments, documenting the actions taken by the [Los
Angeles] Regional Board, such as the terms of
the Municipal Storm Water Permit referenced in
the declaration." (Pis.' Objections at 4.) This ob
jection misunderstands the nature of the "best
evidence" rule: that rule applies only where the
witness attempts to testify as to the contents ofa
writing, recording, or photograph. See Fed. R.
Evid. ]002. Such is not the case here. Moreover,
this objection reflects a fundamental misunders
tanding of the nature of TMDLs. TMDLs are not
self-executing; they require the appropriate state
to issue regulations implementing them. It is also
not clear what Plaintiffs mean by their assertion
that documents "documenting the actions taken
by the Regional Board" constitute "enforceable
documents." Finally, Plaintiffs assail the state
ments at issue as "not competent." (Id.) Plaintiffs
do not explain what they mean by this objection.
The Court thus disregards it. Accordingly, the
Court OVERRULES the objections under Head
ing II.2 of Plaintiffs' Objections.

[* *17] [* 1149] 4. The Instant Action

Plaintiffs filed their initial complaint on June 28,
2002, in the United States District Court for the Central
District of California. On August 30, 2002, they filed an
amended complaint. On October 30, 2002, the case was

transferred to this Court, the United States District Court
for the Northern District of California. Pursuant to the
parties' stipulation and the Court's Order thereon, Plain
tiffs filed a Second Amended Complaint for Injunctive
and Declaratory Relief (the "SAC" or "Complaint") on
December 12,2002.

The SAC is the operative complaint for purposes of
the Motion to Dismiss and the Motion for Partial Sum
mary Judgment. The SAC purports to assert three claims
for relief. The First Claim for Relief is ostensibly
brought pursuant to a provision of the Administrative
Procedure Act (the "APA"), 5 U.S.c. § 706, (SAC at 34),
although certain allegations thereunder also invoke the
CWA, the Regulatory Flexibility Act (the "RFA"), and
the Small Business Regulatory Enforcement Fairness Act
of 1996 (the "SBREFA"), (id. PP84-85). 8 The First
Claim for Relief alleges several violations of the APA:
(1) EPA acted without authority [** 18] and acted arbi
trarily and capriciously by establishing the EPA Trash
TMDLs prior to receiving for review the State Trash
TMDLs, (SAC PP78-79); (2) EPA acted without author
ity and arbitrarily and capriciously by reviewing and
approving the State Trash TMDLs because EPA had
already established the EPA Trash TMDLs, (id. PP80,
83); (3) EPA acted arbitrarily and capriciously and in
excess of its jurisdiction with regard to the manner by
which it established the EPA Trash TMDLs, (id.
PP8l-82); (4) the collective actions of California and
EPA relating to issuance of the EPA Trash TMDLs and
subsequent approval of the State Trash TMDLs consti
tute a "de facto TMDL procedure" that.is arbitrary, ca
pricious, and contrary to law, (id. PP84-86); 9 and (5)
EPA acted arbitrarily and capriciously by approving the
State Trash TMDLs because those TMDLs were "pa
tently defective" and established not in accordance with
the procedures of the CWA and California law, (id. P87).
10 The Second Claim for Relief challenges [* 1150] the
validity of two alleged agency actions, the EPA Trash
TMDLs and the "de facto TMDL procedure," under the
APA, 5 U.S.c. § 551 et seq.; the [**19] RFA, 5 U.S.c.
§ 601 et seq.; and the SBREFA, 5 U.S.c. § 80] et seq.
(SAC at 40; id. PP89-99.) The violations alleged under
the Second Claim for Relief, however, appear to relate
mostly to procedural requirements under the RFA and
the SBREFA. (See id. PP9l-93, 95-98 (invoking 2
U.S.C. §§ 601(5),601(6),603, 604(a), 604(b). 605(b),
and 611 ).) II The Third Claim for Relief is derivative of
the first two claims. It seeks a declaration under the
DeclaratOlY Judgment Act, 28 U.S.c. §§ 2201-2202, as
to which party's interpretation of the law is correct and a
judicial determination of Plaintiffs' rights and duties. (Id.
PPlOO-105.)

8 With respect to the First Claim for Relief, the
SAC comes perilously close to violating Federal
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Rule of Civil Procedure 8(a)'s mandate of pro
viding "a short and plain statement of the claim
showing that the pleader is entitled to relief...."
Fed. R. Civ. P. 8(a) (emphasis added). In particu
lar, Plaintiffs' practice of indicating that the First
Claim for Relief is based exclusively on the APA,
(SAC at 34), yet at the same time claiming in the
allegations thereunder that the actions at issue vi
olate other statutes, (id. PP84-85), is confusing.
Aside from potentially misleading Defendants as
to the nature of the claims against them, it has
required the Court to spend needless additional
time and effort scrutinizing the allegations of the
SAC because the Court cannot trust the accuracy
of the headings of the SAC. The practice is espe
cially reprehensible because the Court has al
ready been forced to spend undue time and effort
identifying and parsing out the five independent,
discrete claims for relief that are set out in
stream-of-consciousness fashion in the allega
tions underlying the "First Claim for Re
Iief'--which heading necessarily suggests a single
claim. See infra.

[**20]
9 This alleged de facto TMDL procedure is al
so claimed to violate the CWA, the RFA, and the
SBREFA. (Jd. PP84-85.)
10 Although not clearly stated, this last claim
(claim (5)) within the First Claim for Relief ap
pears to challenge the merits of EPA's approval
of the State Trash TMDLs, as opposed to, for
example, challenging EPA's authority to approve
any state-submitted TMDLs after it issued the
EPA Trash TMDLs, (see id. PP80, 83). Presuma
bly, this last claim encompasses challenges to, for
example, EPA's approval of the State Trash
TMDLs where these TMDLs covered "unlisted"
waters. (See id. PP42, 49, 62.) Defendants appear
to have also construed this claim as challenging
the merits of EPA's approval of the State Trash
TMDLs, and they move to dismiss this claim as
unripe. (See Mot. to Dismiss at 20-24.) Plaintiffs
appear to concur in Defendants' construction of
this claim. (See PIs.' Opp. Br. at 16-20.) Accor
dingly, the Court construes this last claim as
challenging the merits of EPA's approval of the
State Trash TMDLs.
11 This is yet another example of Plaintiffs'
objectionable drafting of the SAC. In particular,
the paragraph alleging improper agency action
supposedly giving rise to the Second Claim for
Relief, paragraph 96, identifies four bases on
which the CWA, the APA, the RFA, and the
SBREFA were violated. (Jd. P96.) Of these four
bases, however, only the first (denoted reason

"(a)") appears to have anything to do with the
APA; the remaining three ("(b)," "(c)," and "(d)")
appear to relate solely to provisions of the RFA
and SBREFA, at least based on the allegations of
the previous paragraphs under the heading
"Second Claim for Relief." (Jd.; compare id.
(e.g., alleging that EPA failed to perform an ini
tial screening of the EPA Trash TMDLs to de
termine whether they would have a significant
economic impact on a substantial number of
small entities) with id. PP91-93, 95 (e.g., alleging
that RFA requires agencies to screen all proposed
rules and identify whether such rules would have
such an impact, (id. P92))).

The Court is thus left with the distinct im
pression that either Plaintiffs have been careless
in drafting the Second Claim for Relief or they
have invoked various statutes and inserted a
number of allegations in scattershot fashion in the
hope that something will slip by Defendants un
detected and "stick." Aside from arguably violat
ing Rule 8(a), this practice is unfair not only to
Defendants, but also to the Court, because it
makes the Court's resolution of Defendants' ar
guments considerably more difficult. (Nor is the
Court interested in any supporting evidence or
clarification from Plaintiffs' counsel regarding the
nature of their claims that is not in the four cor
ners of the SAC or incorporated therein by refer
ence. The SAC speaks for itself on that score.)
Based on its review of the SAC, the Court con
strues the allegations underlying the Second
Claim for Reliefas alleging violation of the APA,
the RFA, and the SBREFA only with respect to
EPA's alleged failure to provide Plaintiffs with
notice and an opportunity for comment with re
gard to the de facto TMDL procedure, discussed
infra, and the establishment of the EPA Trash
TMDLs; the Court construes them to allege vi
olation of the RFA and the SBREFA, but not the
APA, with regard to the remaining allegations
under the heading of "Second Claim for Relief."
(See SAC P96.)

[**21] On January 13, 2003, Defendants and In
tervenors filed answers to the SAC. On that same day,
Defendants also filed the instant Motion to Dismiss,
which seeks dismissal of the entire action pursuant to
Federal Rules of Civil Procedure 12(b)(l)and 12(b)(6).
Intervenors filed Intervenors' Notice in Support of De
fendants' Motion to Dismiss on February 3, 2003, indi
cating in brief fashion that they agreed with the argu
ments in the Motion to Dismiss and therefore supported
the motion. On March 10,2003, Plaintiffs filed their Mo
tion for Partial Summary Judgment.
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Most of the plaintiffs in the instant action are cur
rently plaintiffs in a California state court action against
the Los Angeles Regional Board and the State Board
challenging the legality of the State Trash TMDLs. (Id.
P33.) Three other lawsuits have similarly been filed
challenging either [* 1151] California's establishment
of the State Trash TMDLs or EPA's approval of the
same. (Id.)

II. LEGAL STANDARD

A. Rule 12(b)(J)

[HN2] Federal Rule of Civil Procedure 12(b)(1) au
thorizes a party to seek dismissal of an action for lack of
subject matter jurisdiction. "When subject matter juris
diction is challenged under [**22] Federal Rule of
Procedure 12(b)(1 ), the plaintiff has the burden of prov
ing jurisdiction in order to survive the motion." Tosco
Corp. v. Communities (or a Better Env't, 236 FJd 495,
499 (9th Cir. 200 I). lilA plaintiff suing in a federal court
must show in his pleading, affirmatively and distinctly,
the existence of whatever is essential to federal jurisdic
tion, and, if he does not do so, the court, on having the
defect called to its attention or on discovering the same,
must dismiss the case, unless the defect be corrected by
amendment.'" Id. (quoting Smith v. McCullough, 270
U.S. 456, 459, 70 L. Ed. 682, 46 S. Ct. 338 (1926)). In
adjudicating such a motion, the court is not limited to the
pleadings, and may properly consider extrinsic evidence.
See Ass'n or Am. IVIed. Colleges v. United States, 217
F.3d 770, 778 (9th Cir. 2000). The court presumes lack
of jurisdiction until the plaintiff proves otherwise. See
Stock West. Inc. v. Confederated Tribes, 873 F.2d 122],
]))5 (9th Cir. 1989).

B. Rule 12(b)(6)

[HN3]A motion to dismiss pursuant to Federal Rule
of Civil Procedure I)(bX6) tests the legal sufficiency of
a claim. [**23] Navarro v. Block, 250 FJd 729, 73]
(9th Cir. 200] ). A motion to dismiss should not be
granted "unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which
would entitle him to relief." Conle)! v. Gibson, 355 U.S.
41, 45-46, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957); accord
Johnson v. Knowles, I 13 F.3d I] 14, 1]] 7 (9th Cir.
]997). The complaint is construed in the light most fa
vorable to the plaintiff, and all properly pleaded factual
allegations are taken as true. Jenkins v. McKeithen, 395
U.S. 411, 421, 23 L. Ed. 2d 404,89 S. Ct. ]843 (1969);
see also Everest & Jennings, Inc. v. Am. A1otorists ins.
Co., 23 F.3d 226, 228 (9th Cir. 1994). "Dismissal is
proper only where there is no cognizable legal theory or
an absence of sufficient facts alleged to support a cog
nizable legal theory." Navarro, )50 F.3d at 731. In adju
dicating a motion to dismiss, the court need not accept as

true unreasonable inferences or conclusory legal allega
tions cast in the form of factual allegations. W. Mining
Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).
[**24]

[HN4]When the complaint is dismissed for failure to
state a claim, "leave to amend should be granted unless
the court determines that the allegation of other facts
consistent with the challenged pleading could not possi
bly cure the deficiency." Schreiber Distrib. Co. v.
Serv-Well Furniture Co., 806 F.2d 1393, 1401 (9th Cir.
1986). Leave to amend is properly denied "where the
amendment would be futile." DeSoto v. Yellow Freight
Sys., Inc., 957 F.2d 655, 658 (9th Cir. ]992).

IlL DISCUSSION

Defendants have filed a Motion to Dismiss; Plain
tiffs have filed a Motion for Partial Summary Judgment.
The Motion for Partial Summary Judgment seeks adju
dication of issues pertaining to Plaintiffs' challenge to the
procedural legitimacy of the State Trash TMDLs. Be
cause the Court grants the Motion to Dismiss (as dis
cussed below), it does not reach the merits of the Motion
for Partial Summary Judgment and therefore denies it as
moot. Accordingly, the following discussion pertains
[* 1152] only to the Motion to Dismiss, except where
noted.

At the outset, the Court notes that it need not ana
lyze all the arguments presented in Defendants' opening
brief because Plaintiffs [**25] concede that certain of
their claims are moot. In particular, Defendants contend
in their opening brief for the Motion to Dismiss that the
EPA Trash TMDLs no longer have any force or effect
because EPA has announced that the State Trash TMDLs
"supercede" the EPA Trash TMDLs; consequently, De
fendants maintain, Plaintiffs' claims that EPA lacked
authority to establish the EPA Trash TMDLs, (SAC
P78-79), and that the procedures by which EPA estab
lished them were unlawful, (id. PP81-82, 90, 94, 96-97,
99), are moot. (Mot. to Dismiss at 12-15.) In their oppo
sition brief, Plaintiffs express satisfaction with Defen
dants' assurances that the EPA Trash TMDLs are no
longer (and can never be) in effect and therefore "with
draw their claims directly challenging the validity of
EPA's TMDLs ...." (Pis.' Opp. Br. at 4 n.6.) Defendants
acknowledge this withdrawal in their reply brief. (Defs.'
Reply Br. at 1.) As a result, the Court GRANTS the Mo
tion to Dismiss pursuant to Federal Rule of Civil Proce
dure 12(b)(l) with regard to claims (1) and (3) (SAC
PP78-79 and SAC PP81-82, respectively) within the
First Claim for Relief of the SAC identified in Part LB.4
of this Order, supra. The Court [**26] also GRANTS
the Motion to Dismiss pursuant to Rule 12(b)(1) with
regard to the Second Claim for Relief of the SAC to the
extent it challenges the validity of the EPA Trash
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TMDLs. (See SAC PP90, 94, 96-97, 99.) The Court now
addresses the parties' arguments in relation to the re
maining claims.

A. Challenge to EPA's Authority to Approve the
State Trash TMDLs

Plaintiffs claim that EPA lacked authority to ap
prove the State Trash TMDLs because it had already
established the EPA Trash TMDLs. (SAC PP80, 83.)
Defendants move to dismiss this claim pursuant to Rule
12(b)(6) for failure to state a claim upon which relief can
be granted. (Mot. to Dismiss at 19-20.) Defendants con
tend that EPA in fact has a statutory obligation under 33
U.S.C. § ]3] 3 to review any proposed TMDLs submitted
by a state and either approve them or disapprove them.
(Id.) Defendants assert that nothing in the CWA or oth
erwise divests EPA of jurisdiction to approve a
state-submitted TMDL once EPA has issued its own
TMDLs, and in fact, recognizing such a principle would
thwart Congressional intent to vest states with the pri
mary responsibility of implementing the CWA's provi
sions. [**27] (Id. at 20.) Plaintiffs counter (in less
than straightforward fashion) that by allowing California
to submit the State Trash TMDLs to EPA after EPA es
tablished the EPA Trash TMDLs, EPA effectively "re
manded" a "TMDL submission" to California, and EPA
lacked authority to "remand" this submission and subse
quently approve California's "resubmission." (See Pis.'
Opp. Br. at 15-16.) 12

12 Plaintiffs also argue that EPA lacked au
thority to approve the State Trash TMDLs be
cause these TMDLs cover "unlisted" waters; ac
cording to Plaintiffs, EPA has authority only to
approve TMDLs for "listed" waters. (Id. at
14-15.) As Defendants correctly point out, this
argument goes to the merits of EPA's approval of
the State Trash TMDLs, not to the issue of
whether EPA had any authority to approve any
state-submitted TMDLs after issuing its own
TMDLs--the issue raised by this claim. (Defs.'
Reply Br. at 10 n.9.) Plaintiffs' argument is rele
vant only to their own Motion for Partial Sum
mary Judgment, not to the arguments raised in the
Motion to Dismiss.

[* *28] Plaintiffs' counterargument is meritless.
[HN5]No authority supports the conclusion that EPA
lacks authority to approve [* 1153] state-submitted
TMDLs after EPA has established its own TMDLs, nor
does this conclusion logically follow from the proposi
tion that EPA is required to approve or disapprove a
state-submitted TMDL within 30 days of submission.
Moreover, as Defendants astutely note, recognizing such
a principle "would lead to absurd results. Under this
scenario, once EPA establishes a TMDL, the State could

never update it or modify it based on changed circums
tances." (Mot. to Dismiss at 20.) Finally, like Defen
dants, (see Defs.' Reply Br. at 10), the Court is at a loss
to understand what Plaintiffs mean by their contention
that EPA "remanded" the EPA Trash TMDLs to Califor
nia for revision and resubmission. Nothing in the allega
tions of the Complaint remotely suggest any sort of
sending back of TMDLs to California for revision or
additional development. And even if there were such a
"remand," it does not follow that EPA lacked authority to
approve the State Trash TMDLs.

For these reasons, the Court GRANTS the Motion to
Dismiss with respect to claim (2) within the First Claim
for Relief, [**29] (SAC PP80, 83), see supra Part
1.BA. Additionally, it is evident that Plaintiffs cannot
amend the SAC to allege facts sufficient to rehabilitate
this claim because it is meritless as a matter of law. Ac
cordingly, this claim is DISMISSED WITHOUT
LEAVE TO AMEND and WITH PREJUDICE.

B. The "De Facto TMDL Procedure"

Under claim (4) within their First Claim for Relief,
see supra Part 1.BA, and the Second Claim for Relief,
Plaintiffs challenge the "de facto TMDL procedure," 13

which they consider to consist of:

the establishment by the [Los Angeles]
Regional Board of the TMDL, followed
by the preparation and notice of the
TMDL by USEPA, followed by the ap
proval of the TMDL by the State Board,
followed by the "establishment" by
USEPA of the EPA TMDL, followed by
the determination by USEPA to review
and/or approve the subsequently submit
ted State TMDL, and to thereafter find the
USEPA established TMDL is "super
ceded" ....

(SAC P85.) Plaintiffs assert that this procedure violates
the APA, the RFA, and the SBREFA. (Id. PP84-85,
96-98.) Plaintiffs allege not only that they have pre
viously suffered from the effectuation of the de facto
[**30] TMDL procedure, but also that they will suffer
from the effectuation of the procedure in the future. (See
id. PP84-86.)

13 Plaintiffs do not expressly use the phrase
"de facto TMDL procedure" in the SAC. Instead,
they refer to this procedure as the "TMDL Pro
cedure" and contend that EPA has effected a "de
facto adoption" of the "TMDL Procedure." (SAC
P85.) For ease of reference, the Court will refer to
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what Plaintiffs call the "TMDL Procedure" as the
"de facto TMDL procedure."

Defendants move to dismiss these claims by point
ing out that the APA and the RFA, which was amended
by the SBREFA, permit challenges only to "final agency
action." (Mot. to Dismiss at 16-19.) 14 They explain that
the APA defines [HN6]"agency action" to include "the
whole or a part of any agency rule, order, license, sanc
tion, relief, or the equivalent or denial thereof, or failure
to act." (Jd. at 16 (quoting 5 U.S.C. § 551(3).) (They do
not indicate whether this definition applies to the RFA
and [* *31] SBREFA as well.) Defendants assert that
what Plaintiffs characterize as a de [* 1154] facto
TMDL procedure is not an "agency action," much less a
final agency action, but in fact a sequence of events; as
such, they maintain, the procedure cannot give rise to a
challenge under the APA or under the RFA, as amended
by the SBREFA.

14 Defendants also contend that the RFA, as
amended by the SBREFA, provides a narrow and
exclusive means of judicial review that is not
available here due to the nature of Plaintiffs'
challenge to the de facto TMDL procedure. (See
id. at 16.)

Plaintiffs respond to Defendants' arguments some
what curiously. Despite vehemently asserting that De
fendants' arguments are incorrect, they do not dispute
that a challenge will lie only to final agency action. In
stead, they contend that the de facto TMDL procedure
"led up to and resulted in 'final agency action,'" (PIs.'
Opp. Br. at 22), namely the August 1, 2002, approval of
the State Trash TMDLs. Plaintiffs also argue at great
length that [**32] their challenge to this procedure is
not moot because it falls under the "capable of repetition,
yet evading review" exception to the mootness doctrine.
(Jd. at 22-25.)

Defendants' arguments are persuasive, and Plaintiffs'
responses are both uncompelling and nonresponsive. As
Defendants correctly note, (see Defs.' Reply Br. at 4-5),
Plaintiffs' suggestion that they are challenging EPA's
approval of the State Trash TMDLs, as opposed to the
so-called "TMDL procedure," is belied by the allegations
of the SAC: by their plain language, the allegations of
paragraphs 84 through 86 and paragraphs 96 through 98
challenge the "TMDL procedure," (SAC 84-86, 96-98);
Plaintiffs' challenge to EPA's approval of the State Trash
TMDLs is set out in paragraph 87, (see id. P87), the jus
ticiability of which challenge is discussed in Part III.C of
this Order, infra. Plaintiffs do not demonstrate how the
"procedure" is "the whole or a part of any agency rule,
order, license, sanction, relief, or the equivalent or denial
thereof, or failure to act" or falls within any other defini
tion, statutory or otherwise, of final agency action. 15 In-

deed, as Defendants also correctly note, (see [**33]
Defs.' Reply Br. at 4-5), Plaintiffs' assertion that the
TMDL procedure consummated in final agency action,
namely EPA's approval of the State Trash TMDLs, is an
implicit admission that the "procedure" itself is not final
agency action. Nor do Plaintiffs make any effort to dis
tinguish or refute any of the authorities cited by Defen
dants in support of their arguments. Finally, as Defen
dants yet again correctly point out, Plaintiffs' mootness
argument is nonresponsive because Defendants do not
contend that this claim is moot. (Jd. at 8.) 16

15 Even though the Court has not been able to
locate a statutory definition of "agency action"
for purposes of the RFA and SBREFA, Plaintiffs
have put forward no argument to suggest that it
should be given a meaning substantially different
than that provided in the APA. The Court sees no
reason to conclude that "agency action" should be
given a significantly more expansive definition
than that provided for purposes of the APA.
16 Plaintiffs do not respond to Defendants' ar
gument that judicial review is unavailable under
the RFA, as amended by the SBREFA, for al
leged violations of 5 U.S.c. § 603. (Mot. to Dis
miss at 18.) The Court agrees with Defendants
that the implication ofthis lack ofresponse is that
any opposition to this argument is waived. (See
Defs.' Reply Br. at 3-4.) The Court disagrees with
Defendants, however, that Plaintiffs have failed
to respond to Defendants' arguments that the de
facto TMDL procedure does not constitute "final
agency action" under the RFA, as amended by
the SBREFA; but the Court finds their response
to this argument meritless for the reasons stated
above.

[**34] In sum, it is apparent that the alleged de
facto TMDL procedure, consisting of the various events
identified in paragraph 85 of the SAC, is not subject to
challenge under the APA, RFA, or SBREFA because it is
not final agency action within the meaning of those sta
tutes. Cf Lujan v. Nat'! Wildlife Fed'n. 497 U.S. 871,
890, III L. Ed. 2d 695, 110 S. Ct. 3177 (1990) (rejecting
challenge to alleged land withdrawal [* 1155] review
program on grounds that alleged program was not final
agency action within meaning of APA). Accordingly, the
Court GRANTS Defendants' motion to dismiss pursuant
to Federal Rule of Civil Procedure 12(b)(6) with respect
to claim (4) within the First Claim for Relief, (SAC
PP84-86). The Court also GRANTS Defendants' motion
pursuant to Rule 12(b)(6) with regard to the Second
Claim for Relief. Given that the Second Claim for Relief
challenges the validity of the EPA Trash TMDLs and the
alleged de facto TMDL procedure alone, and given that
Plaintiffs have withdrawn their challenge to the validity
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of the EPA Trash TMDLs, the Second Claim for Relief
is now dismissed in its entirety.

It is further evident that Plaintiffs cannot amend the
SAC to allege [**35] facts sufficient to rehabilitate
these claims because they are not actionable as a matter
of law. Accordingly, both claim (4) within the First
Claim for Relief and the Second Claim for Relief are
DISMISSED WITHOUT LEAVE TO AMEND and
WITH PREJUDICE.

C. Ripeness of Plaintiffs' Challenge to EPA's Ap
proval ofState Trash TMDLs

Plaintiffs' remaining claim (aside from the Third
Claim for Relief, which is dependent on the First and
Second Claims for Relief) challenges the merits of EPA's
approval of the State Trash TMDLs. (See id. P87.) De
fendants move to dismiss this claim as unripe for judicial
review. Specifically, Defendants contend that the issues
are not yet sufficiently developed to be fit for judicial
review under the APA because Plaintiffs' existing
NPDES permit imposes no obligations on Plaintiffs in
connection with the State Trash TMDLs and because the
Los Angeles Regional Board intends to revisit these
TMDLs at the end of the monitoring period. (Mot. to
Dismiss at 21-23.) Defendants further contend that Plain
tiffs will not suffer any immediate hardship if review is
withheld because EPA's approval of the State Trash
TMDLs imposes no present, affirmative duties on [**36]
Plaintiffs and requires no immediate changes in Plain
tiffs' conduct. (Id. at 23-24.)

Plaintiffs respond by arguing that they have suffered
"injury in fact," both economic and non-economic. (PIs.'
Opp. Br. at 16-17.) Citing to the text of the State Tr~sh

TMDLs, a copy of which is appended to the DeclaratIOn
of Richard Montevideo in Support of Plaintiffs' Motion
for Summary Adjudication of Issues, and in Opposition
to Defendants' Motion to Dismiss (the "Montevideo
Declaration") as Exhibit 3, Plaintiffs claim that they are
impacted by these TMDLs:

By the terms of the TMDL itself, most
Plaintiffs are directly impacted by its
terms and presently have express moni
toring obligations to comply with, not to
mention pending compliance dates re
quiring annual reductions in trash. M~re

over, the TMDL calls out very speCIfic
and expensive implementation measures,
including possible implementation
through full capture vortex systems total
ing $ 109.3 million for all affected entities
within the County [of Los Angeles] by the
end of Year 1, and a total of $
2,053,100,000 for the first 12 years of im-

plementation. Even the Trash TMDL it
self concludes that "Trash abatement in
the Los Angeles [**37] River system
may be expensive."

(PIs.' Opp. Br. at 18 (citing Montevideo DecI., Ex. 3
(State Trash TMDLs)) (internal citations and emphasis
omitted).) Similarly, Plaintiffs maintain that "to come
into compliance by the Compliance Dates, [they] must
begin employing strategies now to meet the progressive
reductions in Waste Load Allocations required by the
State Trash TMDL[s]." (Id. at 19.) [*1156] Plaintiffs
further allege that the NPDES permit that applies to all
of Plaintiffs provides that the State Trash TMDLs are
"effective and enforceable." (Id. at 18 (citing Montevideo
Decl., Ex. 5, at 10 P14).) Citing paragraph 36 of the
SAC, they also contend that they have suffered from the
TMDLs' being in effect because they are exposed to
"unwarranted enforcement action and third party citizen
suits." (Id.) Finally, Plaintiffs contend that they have
suffered "procedural injuries," to wit, their being "forced
to submit comments to two different levels of govern
ment (the State of California and the EPA) on two sets of
TMDL over a series of many months and several hear
ings." (Id. at 20.)

Defendants dispute all of Plaintiffs' arguments in
their reply. Defendants note that [**38] "Plaintiffs point
to no present effect of the TMDLs on their day-to-day
conduct." (Defs.' Reply Br. at 12.) They point out that,
contrary to Plaintiffs' contention, Plaintiffs in fact have
no monitoring obligations with which to comply because
the Los Angeles County Department of Public Works
has assumed that responsibility for all of Plaintiffs. (Id.)
Defendants clarify that the first compliance date under
the TMDLs is not until 2006, and the TMDLs identify
several potential compliance options without mandating
the use of any particular measure. (Id.) They further note
that Plaintiffs fail to respond to the record evidence that
the Los Angeles Regional Board will revisit the TMDLs
at the conclusion of the monitoring period, that is, prior
to the first compliance deadline, and that such reconsi
deration has been considered a rational basis for delaying
judicial review. (Id. at 13 (citing Ohio Forestrv Ass'n v.
Sierra Club. 523 U.S. 726. 735. 140 L. Ed. 2d 921, 118
S. Ct. 1665 (1998), and Municipality of' Anchorage v.
United States, 980 F.2d 1320. 1323 (9th Cir. 1992)).)
Finally, Defendants assail Plaintiffs' reliance on the
aforementioned [**39] statement in Plaintiffs' NPDES
permit because this statement does not establish that the
State Trash TMDLs are effective or enforceable against
Plaintiffs. (Id.)

[HN7]The "ripeness doctrine is drawn both from Ar
ticle III limitations on judicial power and from prudential
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reasons for refusing to exercise jurisdiction." Reno v.
Catholic Social Services. Inc., 509 U.S. 43, 57 n.18, 125
L. Ed. 2d 38, 113 S. Ct. 2485 (993). Unripe claims are
subject to dismissal for lack of subject matter jurisdic
tion. See Ass'n or Am. Med. Colleges v. United States,
217 F.3d 770, 784 n.9 (9th Cir. 2000). In determining
whether a case is ripe for review, a court must consider
two main issues: "the fitness of the issues for judicial
decision" and "the hardship to the parties of withholding
court consideration." Abbott Labs. v. Gardner, 387 U.S.
136, 149, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967). To
address these issues in the context of a challenge to the
lawfulness of administrative action, the Supreme Court
has identified three factors to consider: "(1) whether de
layed review would cause hardship to the plaintiffs; (2)
whether judicial intervention would inappropriately in
terfere with further [* *40] administrative action; and
(3) whether the courts would benefit from further factual
development of the issues presented." Ohio Forestrv
Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 733. 140 L. Ed.
?d 921, 118 S. Ct. 1665 (1998).

In light of these three factors, the Court finds this
claim unripe for review. First, delayed review would
cause, at most, minimal hardship to the parties. Indeed,
Plaintiffs have not demonstrated that they will suffer any
hardship if review is delayed. Despite their preoccupa
tion with various official pronouncements that the State
Trash TMDLs are "effective" and "enforceable," Plain
tiffs cannot point to a single future event or condition
that is fairly certain to occur and will adversely [* 1157]
impact Plaintiffs themselves. 17 That is because the
TMDLs do not presently impose any obligations on
Plaintiffs and because they are subject to revision before
such obligations will be imposed. Nor do Plaintiffs pro
vide any evidence or explanation whatever of the "un
warranted enforcement action and third party citizen
suits" to which they claim to be exposed.

17 The Court notes parenthetically that Plain
tiffs' invocation of "injury in fact" in their opposi
tion brief, (PIs.' Opp. Br. at 16-17), is inapposite.
[HN8]Injury-in-fact is a concept that relates to
the issue of standing, not ripeness. See Lujan v.
Defenders o[Wildlife, 504 U.S. 555, 560-61,119
L. Ed. 2d 351. 112 S. Ct. 2130 (1992). Plaintiffs
appear to confuse Defendants' arguments as re
lating to standing, not ripeness. (PIs.' Opp. Br. at
20 ("Federal courts have long recognized proce
dural injuries, as well as actual injuries, as an al
ternative basis for standing.").) Nevertheless, the
Court construes Plaintiffs' allegations of "injury
in fact" as allegations of hardship.

[**41] Equally unsupported is Plaintiffs' conten
tion that they will bear economic costs in complying with

the State Trash TMDLs. The sole evidentiary basis of
this allegation, set out in paragraph 35 of the SAC and
discussed more thoroughly in Plaintiffs' Opposition, is
the estimates provided in the text of the TMDLs them
selves. (See SAC P35; PIs.' Opp. Br. at 18.) But this
matter is inadmissible hearsay because it is offered by an
out-of-court declarant, i. e., the Los Angeles Regional
Board, for the truth of the matter stated, i. e., that the
TMDLs will in fact impose these costs. 18 Yet even if this
evidence were admissible, it would be insufficient to
support Plaintiffs' contention that they will suffer eco
nomic injury: the cited portions of the State Trash
TMDLs provide estimates of costs to be borne by "per
mittees"; there is no indication that these costs will be
borne by Plaintiffs in particular. (See Montevideo Decl.,
Ex. 3, at 37, 40, cited in PIs.' Opp. Br. at 18.) Similarly,
Plaintiffs provide no evidentiary support for the bald
contention in their opposition brief that Plaintiffs must
begin employing "strategies" now to meet the progres
sive reductions [**42] in wasteload allocations required
by the State Trash TMDLs. (PIs.' Opp. Br. at 19.)

18 The author of the State Trash TMDLs ap
pears to be the Los Angeles Regional Board. (See
Montevideo Decl., Ex. 3.) Since the Los Angeles
Regional Board is an entity created by state law
and is subordinate to a state agency, the State
Board, the text of the State Trash TMDLs is ar
guably ascribable to the State Board and the state
of California as well.

But these statements cannot be attributed to
EPA by virtue of its approval of the State Trash
TMDLs. Plaintiffs have laid no legal or eviden
tiary foundation tending to show that EPA's mere
approval of the TMDLs themselves implies that
EPA further agreed with or endorsed as accurate
California's estimates of the costs of compliance
provided with those TMDLs.

Even if Plaintiffs will be forced to comply with ob
ligations imposed by the State Trash TMDLs and will
suffer costs therefrom, the first Compliance Point is not
until Year 3 of the implementation period, which runs
[**43] from October 1, 2005, to September 30, 2006.
(See Montevideo Decl., Ex. 3, at 28.) Thus, as a practical
matter, Plaintiffs have three years to reach the specified
Compliance Point. They have "ample opportunity later to
bring [their] legal challenge at a time when harm is more
imminent and more certain." Ohio Forestrv Ass'n. 523
U.S. at 734. Accordingly, Plaintiffs cannot be heard to
complain that they will suffer hardship if review is with
held at the present time. 19

19 To the extent that Plaintiffs identify past
events that are not alleged to recur in the future,
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such as Plaintiffs' allegedly having to submit
comments to two levels of government, for the
purpose of demonstrating hardship, those events
are irrelevant because Plaintiffs are solely seek
ing prospective relief (aside from attorney's fees
and costs of suit).

[* 1158] Second, judicial intervention would likely
interfere with further administrative action on the part of
the state of California. Plaintiffs have not refuted Defen
dants' [**44] evidence that the Los Angeles Regional
Board will be revisiting the State Trash TMDLs at the
end of the monitoring period. 20 It is thus possible that the
compliance [* 1159] dates or compliance points will
be altered or abolished altogether. The State Board may
submit new TMDLs to EPA for review and potential
approval well before the compliance dates in the State
Trash TMDLs. And even if the State Trash TMDLs re
main mostly intact, it is certainly possible that the State
Board will approve additional regulations that alleviate
much of the burden on Plaintiffs. Again, Plaintiffs must
bear in mind that it is the state of California, not the fed
eral government, that is charged with implementing the
State Trash TMDLs.

20 Plaintiffs' Objections challenge the admissi
bility of, inter alia, the portion of Defendants'
evidence tending to show that the Los Angeles
Regional Board will be revisiting the State Trash
TMDLs at the end of the monitoring period,
namely relevant statements in paragraphs 6 and
12 of the Dickerson Declaration. (The statements
in paragraph 7 of the Dickerson Declaration and
Exhibit C thereto also constitute such evidence,
(see Mot. to Dismiss at 22), although Plaintiffs do
not object to those statements.)

Plaintiffs challenge the statements in para
graph 6 of the Dickerson Declaration on five
grounds. First, Plaintiffs contend that these
statements are irrelevant "to the issue in ques
tion." (Pis.' Objections at 3.) The Court is unclear
about what Plaintiffs mean by "the issue in ques
tion," but at any rate, the Court overrules this ob
jection because these statements are indeed rele
vant to an important issue relating to ripeness:
whether the Los Angeles Regional Board will re
visit the State Trash TMDLs at the end of the
monitoring period. Second, Plaintiffs assert that
the statements are inadmissible hearsay because
they seek "to introduce statements from parties
other than the declarant, into evidence." (Id) This
argument fails because the statements are not of
fered for the truth of the matter stated by persons
or parties other than Mr. Dickerson. That the Los
Angeles Regional Board's discussed (i.e., verbal-

Iy articulated) the possibility of reopening the
TMDLs in the future does not implicate hearsay
concerns, see United States v. Bullis, 28 F.3d
1399,1405 (5th Cir. 1994); and the board's orders
to its staff are more akin to written or verbal acts.

Third, Plaintiffs assail the statements as "in
competent" because "the opinions and views of
individual Regional Board members is [sic] not
relevant or admissible evidence of the actions or
positions of the entire Board." (PIs.' Objections at
3 (emphasis omitted).) But nowhere are the "opi
nions and views" of the individual Regional
Board members set out in the statements in para
graph 6. Fourth, Plaintiffs claim that these state
ments are "not the best evidence of the position
of the entire Regional Board, as the views and
positions of an entire Board can only be dis
cerned from the meeting minutes and resolutions
which confirm the actions of the public body."
(Id (emphasis omitted).) But the "views and po
sitions" of the board are not set out therein. Fifth,
Plaintiffs argue that the statements should be ex
cluded as "extra-record evidence." This objection
is meritless because the statements are relevant to
the ripeness of Plaintiffs' challenge to EPA's ap
proval of the State Trash TMDLs, and the Court
may appropriately look beyond the pleadings in
evaluating a motion to dismiss pursuant to Rule
12(b)(1).

In sum, Plaintiffs appear to have construed
the statements in paragraph 6 of the Dickerson
Declaration as stating that the Los Angeles Re
gional Board intends to revise the State Trash
TMDLs after completion of the monitoring pe
riod, and they have evidently made their objec
tions with this understanding in mind. Careful re
view of these statements reveals, however, that
these statements demonstrate only that board staff
have been ordered to report on the TMDLs and
make recommendations on whether or not to re
vise the TMDLs based on the result of the moni
toring. Thus, the import of the statements in pa
ragraph 6 is that the board will be in a position to
revisit, and potentially reconsider, the TMDLs at
the end of the monitoring period, not that they
have actually decided to revise the TMDLs. Ac
cordingly, and for the reasons stated above, the
Court OVERRULES the objections under head
ing II.l in Plaintiffs' Objections.

Although Plaintiffs have objected to the ad
missibility of the statements in paragraph 12 of
the Dickerson Declaration, the Court does not re
lyon those statements in evaluating issues of
ripeness. The Court finds that the statements in
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paragraphs 6 and 7 of the Dickerson Declaration
are sufficient to support a conclusion that the Los
Angeles Regional Board will be revisiting--which
is not to be confused with an intent to revise--the
State Trash TMDLs at the end of the monitoring
period. Accordingly, the Court OVERRULES AS
MOOT the objections under heading II.5 in
Plaintiffs' Objections.

Finally, the Court has reviewed the remain
ing objections in Plaintiffs' Objections. The Court
does not rely on any of the matter to which Plain
tiffs have objected other than those under head
ings 11.1 and II.2 in evaluating the Motion to
Dismiss. Accordingly, the Court OVERRULES
AS MOOT the remaining objections in Plaintiffs'
Objections.

[**45] Finally, the Court would benefit from fur
ther factual development of the issues presented. For
example, Plaintiffs allege that in approving the State
Trash TMDLs, EPA failed "to use 'best science' and
[failed] to carefully consider suggestions on how to
structure the TMDL program to be more effective and
flexible to ensure workable solutions, with such failure
resulting in an inequitable share of the burden [of pollu
tion reduction] being placed on municipalities, such as
Plaintiffs herein, to attain water quality standards." (SAC
P47.) Since TMDLs are not self-executing, but require
issuance of state regulations for implementation, delay
ing review will enable the Court to determine more easi
ly and accurately whether the TMDL program could in
fact have been structured more flexibly and whether
Plaintiffs are bearing an inequitable share of the burden
of pollution reduction.

In light of the Court's evaluation of the foregoing
three factors, the Court concludes that Plaintiffs' claim is
unripe for judicial review. Accordingly, Plaintiffs' claim
(5) within the First Claim for Relief, (id. P87), is DIS
MISSED pursuant to Rule 12(b)(1) due to the Court's
lack of subject matter jurisdiction. [**46] Since the
Court lacks jurisdiction over this claim, it lacks authority
to grant Plaintiffs leave to amend the claim; accordingly,
the claim is dismissed WITHOUT LEAVE TO AMEND
in this action. Finally, because the Court necessarily does
not reach the merits of the claim, the dismissal is
WITHOUT PREJUDICE.

D. Third Claim for Relief

Plaintiffs' Third Claim for Relief is wholly predi
cated on their first two claims for relief. Because these
two claims for relief are dismissed, the Third Claim for
Relief is DISMISSED on the same bases, and to the
same extent, as the two claims (and sub-claims the
reunder) are dismissed.

E. Motion for Partial Summary Judgment

Plaintiffs' Motion for Partial Summary Judgment
seeks summary judgment in Plaintiffs' favor on the issues
of (1) whether Defendants had authority and jurisdiction
to approve the State Trash TMDLs to the extent that they
covered unlisted waters and (2) whether Defendants had
authority and jurisdiction to approve the State Trash
TMDLs given that they had previously established the
EPA Trash TMDLs. For the reasons stated above, the
Court grants the Motion to Dismiss. Accordingly, the
Motion for Partial Summary Judgment [**47] is DE
NIED AS MOOT. For the same reason, the Court
OVERRULES AS MOOT Intervenors' Evidentiary Ob
jections to Declaration of Richard Montevideo in Sup
port of Plaintiffs' Motion for Summary Adjudication of
Issues, and in Opposition to Defendants' Motion to Dis
miss 21 and Plaintiffs' Objections to [* 1160] Declara
tion of Anjali 1. Jaiswal and Exhibits.

21 Although the Montevideo Declaration re
lates both to Plaintiffs' opposition to the Motion
to Dismiss and to Plaintiffs' Motion for Partial
Summary Judgment, Intervenors' objections to
the Montevideo Declaration are made in connec
tion with their opposition to the Motion for Par
tial Summary Judgment. Accordingly, the Court
considers their objections solely for that purpose.

IV. CONCLUSION

Plaintiffs have no reason or right to be before this
Court, at least at this time. All of their claims are moot,
meritless, or unripe. Plaintiffs' challenges to the EPA
Trash TMDLs were quite obviously mooted out the
minute that EPA approved the State Trash TMDLs. In
deed, given [**48] that Plaintiffs readily withdrew
these challenges based solely on Defendants' representa
tions in their moving papers that the EPA Trash TMDLs
are void, (PIs.' Opp. Br. at 4 n.6), the Court wonders why
Plaintiffs proceeded to file a lawsuit on this basis. Plain
tiffs' challenge to EPA's authority to approve the State
Trash TMDLs following its establishment of the EPA
Trash TMDLs and their challenge to the "de facto
TMDL procedure" are so patently meritless that the
Court fails to understand why Plaintiffs decided to assert
these claims in the first place. Finally, Plaintiffs' chal
lenges to the "merits" of the State Trash TMDLs may
very well be valid, but in the absence of any indication
that they will suffer imminent hardship, these claims are
premature.

The Court does not suggest by any means that Plain
tiffs have acted in bad faith by continuing to prosecute
this action after EPA approved the State Trash TMDLs.
But after receiving Defendants' opening brief for their
Motion to Dismiss, Plaintiffs should have recognized
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that their claims could not be maintained at present, if at
all. The arguments in their opposition brief appear to
reflect more of a "win at all costs" approach than [**49]
considered judgment. And while the Court does not
doubt that Plaintiffs would appreciate a judicial declara
tion as to the validity of the State Trash TMDLs, the
Court lacks jurisdiction to grant such relief where Plain
tiffs are not in jeopardy of imminent harm and future
events could obviate the controversy.

Accordingly,

IT IS HEREBY ORDERED THAT:

1. The Motion to Dismiss Second
Amended Complaint [Docket No. 18] is
GRANTED, such that:

a. The First Claim for
Relief in the Second
Amended Complaint for
Injunctive and Declaratory
Relief is DISMISSED, as
follows:

i. The claim that EPA
acted without authority and
acted arbitrarily and capri
ciously by establishing the
EPA Trash TMDLs prior
to receiving for review the
State Trash TMDLs, (SAC
PP78-79), is DISMISSED
WITHOUT LEAVE TO
AMEND and WITH
PREJUDICE as moot and,
thus, for lack of subject
matter jurisdiction;

ii. The claim that EPA
acted without authority and
arbitrarily and capriciously
by reviewing and approv
ing the State Trash TMDLs
because EPA had already
established the EPA Trash
TMDLs, (SAC PP80, 83),
is DISMISSED WITH-
OUT LEAVE TO
AMEND and WITH
PREJUDICE for failure to
state a claim upon which
relief [**50] can be
granted;

iii. The claim that
EPA acted arbitrarily and
capriciously and in excess

of its jurisdiction with re
gard to the manner by
which it established the
EPA Trash TMDLs, (SAC
PP81-82), is DISMISSED
WITHOUT LEAVE TO
AMEND and [*1161]
WITH PREJUDICE as
moot and, thus, for lack of
subject matter jurisdiction;

iv. The claim that the
collective actions of Cali
fornia and EPA relating to
issuance of the EPA Trash
TMDLs and subsequent
approval of the State Trash
TMDLs constitute a "de
facto TMDL procedure"
that is arbitrary, capricious,
and contrary to law, (SAC
PP84-86), is DISMISSED
WITHOUT LEAVE TO
AMEND and WITH
PREJUDICE for failure to
state a claim upon which
relief can be granted;

v. The claim that EPA
acted arbitrarily and capri
ciously by approving the
State Trash TMDLs be
cause those TMDLs were
"patently defective" and
established not in accor
dance with the procedures
of the CWA and California
law, (SAC P87), is DIS
MISSED WITHOUT
LEAVE TO AMEND in
this action and WITHOUT
PREJUDICE as unripe
and, thus, for lack of sub
ject matter jurisdiction;

b. The Second Claim
for Relief in the Second
Amended Complaint for
Injunctive and Declaratory
Relief is DISMISSED, as
[**51] follows:

i. To the extent the
Second Claim for Relief
challenges the validity of
the EPA Trash TMDLs,
the claim is DISMISSED
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WITHOUT LEAVE TO
AMEND and WITH
PREJUDICE as moot and,
thus, for lack of subject
matter jurisdiction;

ii. To the extent the
Second Claim for Relief
challenges the validity of
the alleged de facto TMDL
procedure, the claim is
DISMISSED WITHOUT
LEAVE TO AMEND and
WITH PREJUDICE for
failure to state a claim
upon which relief can be
granted;

c. The Third Claim for
Relief in the Second
Amended Complaint for
Injunctive and Declaratory
Relief is DISMISSED on
the same bases, and to the
same extent, as the First
and Second Claims for Re
lief are dismissed, given
that the Third Claim for
Relief is derivative of the
first two claims.

2. Plaintiffs' Motion for Summary
Adjudication of Issues [Docket No. 28] is
DENIED AS MOOT.

3. Plaintiffs' Objections to Declara
tions of David W. Smith and Dennis
Dickerson Offered by Defendants in
Support of Defendants' Motion to Dismiss
Second Amended Complaint [Docket No.
31] are OVERRULED on the merits with
respect to the objections under headings
II.I and 11.2 therein and OVERRULED
AS MOOT with respect [**52] to all
remaining objections.

4. Intervenors' Evidentiary Objections
to Declaration of Richard Montevideo in
Support of Plaintiffs' Motion for Sum
mary Adjudication of Issues, and in Op
position to Defendants' Motion to Dismiss
[Docket No. 43] are OVERRULED AS
MOOT.

5. Plaintiffs' Objections to Declara
tion of Anjali 1. Jaiswal and Exhibits

[Docket No. 47] are OVERRULED AS
MOOT.

IT IS FURTHER ORDERED THAT this action is
DISMISSED in its entirety. The Clerk shall enter judg
ment in favor of defendants accordingly. All deadlines
and events presently calendared are VACATED.
[*1162] The Clerk shall close the file and terminate any
pending matters.

IT IS SO ORDERED.

Dated: May 16, 2003

SAUNDRA BROWN ARMSTRONG

United States District Judge

JUDGMENT

In accordance with the Court's Order Granting De
fendants' Motion to Dismiss, Denying as Moot Plaintiffs'
Motion for Partial Summary Judgment, and Dismissing
Action,

IT IS HEREBY ORDERED THAT judgment is en
tered in favor of defendants and defendants-intervenors,
and against plaintiffs, on all of plaintiffs' claims for relief
as follows:

I. The First Claim for Relief in the
Second Amended Complaint for Injunc
tive and [**53] Declaratory Relief
("SAC") is DISMISSED, such that:

a. The claim that EPA
acted without authority and
acted arbitrarily and capri
ciously by establishing the
EPA Trash TMDLs prior
to receiving for review the
State Trash TMDLs, (SAC
PP78-79), is DISMISSED
WITH PREJUDICE;

b. The claim that EPA
acted without authority and
arbitrarily and capriciously
by reviewing and approv
ing the State Trash TMDLs
because EPA had already
established the EPA Trash
TMDLs, (SAC PP80, 83),
is DISMISSED WITH
PREJUDICE;

c. The claim that EPA
acted arbitrarily and capri-
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ciously and in excess of its
jurisdiction with regard to
the manner by which it es
tablished the EPA Trash
TMDLs, (SAC PP81-82),
is DISMISSED WITH
PREJUDICE;

d. The claim that the
collective actions of Cali
fornia and EPA relating to
issuance of the EPA Trash
TMDLs and subsequent
approval of the State Trash
TMDLs constitute a "de
facto TMDL procedure"
that is arbitrary, capricious,
and contrary to law, (SAC
PP84-86), is DISMISSED
WITH PREJUDICE;

e. The claim that EPA
acted arbitrarily and capri
ciously by approving the
State Trash TMDLs be
cause those TMDLs were
"patently defective" and
established not in accor
dance [**54] with the

procedures of the CWA
and California law, (SAC
P87), is DISMISSED
WITHOUT PREJUDICE;

2. The Second Claim for Relief in the
Second Amended Complaint for Injunc
tive and Declaratory Relief is DIS
MISSED WITH PREJUDICE in its enti
rety; and

3. The Third Claim for Relief in the
Second Amended Complaint for Injunc
tive and Declaratory Relief is DIS
MISSED to the same extent as the First
and Second Claims for Relief are dis
missed.

IT IS SO ORDERED.

Dated: May 16,2003

SAUNDRA BROWN ARMSTRONG

United States District Judge
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DISPOSITION:

[* *1] As Amended charges requiring compliance with WQA, but there was
no similar provision in WQA for municipal storm-sewer
discharges. The plain language of WQA thus exempted
municipal storm-sewer discharges from strict com
pliance. Court found other provisions in WQA excluded
certain discharges from permit altogether. Based on that
fact, court concluded exemption of municipal
storm-sewer discharges from strict compliance with
WQA was not so unusual that the court should not in
terpret the statute as written.

PROCEDURAL POSTURE: Petitioners appealed de
cision of the Environmental Appeals Board denying re
consideration of the Environmental Protection Agency's
decision issuing five municipalities National Pollution
Discharge System permits, without requiring numeric
limitations to ensure compliance with state water-quality
standards.

OVERVIEW: The Environmental Protection Agency
(EPA) issued permits to municipalities without requiring
limitations on storm-sewer discharges. Petitioners al
leged that the Water Quality Act (WQA), 33 U.S.C.S. §
1311(b)(l )(C), required municipalities to strictly comply
with state water-quality standards. Court concluded that
EPA's decision was not arbitrary or capricious. Court
determined that WQA unambiguously expressed Con
gress' intent that municipal storm-sewer discharges did
not have to strictly comply with WQA; Congress ex
pressly put in provision for industrial storm-water dis-

OUTCOME: Court denied petition for reconsideration,
because Environmental Protection Agency did not act
arbitrarily or capriciously in issuing permits. In examin
ing Water Quality Act, court determined that it was
Congress' specific intent to exempt municipal
storm-sewer discharges from strict compliance with the
statute.

CORE TERMS: municipal, water quality, storm, wa
ter-quality, industrial, pollutant, administrator,
storm-sewer, strict compliance, storm-water, environ
mental, quotation marks omitted, unambiguously, nu
meric, storm sewers, practicable, dischargers, effluent,
entity, exempt, statutory construction, engineering, ca
pricious, stringent, maximum, runoff, Clean Water Act,
decision to issue, permit requirements, ensure com
pliance

LexisNexis(R) Headnotes

Page I

Received 
June 17, 2011
Commission on
State Mandates



191 F.3d 1159, *; 1999 U.S. App. LEXIS 22212, **;
99 Cal. Daily Op. Service 7618; 99 Daily Journal DAR 9661

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Public Participation
[HN1] 26 U.S.C.S. § 1342(a)(l) authorizes the Environ
mental Protection Agency to issue National Pollution
Discharge Elimination System permits, thereby allowing
entities to discharge some pollutants.

Administrative Law > Judicial Review > Reviewability
> Standing
Civil Procedure> Justiciability> General Overview
Environmental Law > Litigation & Administrative
Proceedings> Judicial Review
[HN2] 33 V.S.C.S. § l369(b)(1)(F) authorizes any inter
ested person to seek review in court of an Environmental
Protection Agency decision issuing or denying any per
mit under 26 U.S.C.S. § I342(a)(l ). Any interested per
son means any person that satisfies the injury-in-fact
requirement for U.S. Const. art. III standing.

Environmental Law > Litigation & Administrative
Proceedings> Nuisances, Trespasses & Strict Liability
[HN3]A plaintiff claiming injury from environmental
damage must use the area affected by the challenged
activity.

Administrative Law> Judicial Review > Standards of
Review> Abuse ofDiscretion
Administrative Law > Judicial Review > Standards of
Review> Arbitrary & Capricious Review
Environmental Law > Litigation & Administrative
Proceedings> Judicial Review
[HN4]The Administrative Procedures Act, 5 V.S.C.S. §
70 I. et seq., provides the standard of review for the En
vironmental Protection Agency's decision to issue a per
mit. Under the Administrative Procedures Act, the court
generally reviews such a decision to determine whether it
was arbitrary, capricious, an abuse of discretion, or oth
erwise not in accordance with law.

Administrative Law > Agency Rulemaking > Rule Ap
plication & Interpretation> Validity
Administrative Law > Judicial Review > Standards of
Review> General Overview
Governments> Legislation> Interpretation
[HN5]The court has established a two-step process for
reviewing an agency's construction of a statute it admi
nisters. Under the first step, the court employs traditional
tools of statutory construction to determine whether

Congress has expressed its intent unambiguously on the
question before the court. If the intent of Congress is
clear, that is the end of the matter; for the court, as well
as the agency, must give effect to the unambiguously
expressed intent of Congress. If, instead, Congress has
left a gap for the administrative agency to fill, the court
proceeds to step two. At step two, the court must uphold
the administrative regulation unless it is arbitrary, capri
cious, or manifestly contrary to the statute.

Environmental Law> Water Quality> Clean Water Act
> Coverage & Definitions> Discharges
Environmental Law> Water Quality> Clean Water Act
>Discharge Permits> Effluent Limitations
[HN6]The Clean Water Act, 33 V.S.C.S. § 1251. et seq.,
generally prohibits the discharge of any pollutant from a
point source into the navigable waters of the United
States. An entity can, however, obtain a National Pollu
tion Discharge Elimination System permit that allows for
the discharge of some pollutants.

Environmental Law> Water Quality> Clean Water Act
>Discharge Permits> Effluent Limitations
Environmental Law> Water Quality> Clean Water Act
> Water Quality Standards
[HN7]A National Pollution Discharge Elimination Sys
tem permit imposes effluent limitations on discharges.
First, a permit-holder shall achieve effluent limitations
which shall require the application of the best practicable
control technology currently available. Second, a per
mit-holder shall achieve any more stringent limitation,
including those necessary to meet water quality stan
dards, treatment standards or schedules of compliance,
established pursuant to any state law or regulations.

Environmental Law> Water Quality> Clean Water Act
>Discharge Permits> Storm Water Discharges
[HN8]See 33 V.S.C.S. § 1342(p)(3).

Governments> Legislation> Interpretation
[HN9]Questions of congressional intent that can be ans
wered with traditional tools of statutory construction are
still firmly within the province of the courts. Using tradi
tional tools of statutory construction, when interpreting a
statute, the court looks first to the words that Congress
used. Rather than focusing just on the word or phrase at
issue, the court looks to the entire statute to determine
congressional intent.

Governments> Legislation> Interpretation
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BACK-

[HNlO]Where Congress includes particular language in
one section of a statute but omits it in another section of
the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or
exclusion.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
Governments> Legislation> Interpretation
[HN 11 ]The court generally refuses to interpret a statute
in a way that renders a provision superfluous.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> EjJluent Limitations
Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
Governments> Local Governments> Licenses
[HNI2]The Water Quality Act contains other provisions
that undeniably exempt certain discharges from the per
mit requirement altogether, and therefore from 33
U.S.C.S. § ] 3] ]. For example, the Administrator shall
not require a permit under this section for discharges
composed entirely of return flows from irrigated agri
culture. 33 U.S.C.S. § ]342(1)(1). Similarly, a permit is
not required for certain storm-water runoff from oil gas
and mining operations. See 33 U.S.C.S. § 1342(1)(2). '

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
[HNI3]Congress gave the administrator discretion to
determine what controls are necessary. Under that dis
cretionary provision, the Environmental Protection
Agency (EPA) has the authority to determine that ensur
ing strict compliance with state water-quality standards is
necessary to control pollutants. The EPA also has the
authority to require less than strict compliance with state
water-quality standards. The EPA has adopted an interim
approach, which uses best management practices (BMPs)
in first-round storm water permits to provide for the at
tainment of water quality standards.

COUNSEL: Jennifer Anderson and David Baron Ari
zona Center for Law in the Public Interest Ph~enix
Arizona, for the petitioners. "

Alan Greenberg, Attorney, U.S. Department of Justice,
Environment & Natural Resources Division, Denver,
Colorado, for the respondent.

Craig Reece, Phoenix City Attorney's Office, Phoenix,
Arizona; Stephen 1. Burg, Mesa City Attorney's Office,
Mesa, Arizona; Timothy Harrison, Tucson City Attor-

ney's Office, Tucson, Arizona; and Harlan C. Agnew,
Deputy County Attorney, Tucson, Arizona, for the inter
venors-respondents.

David Burchmore, Squire, Sanders & Dempsey, Cleve
land, Ohio, for the amici curiae.

JUDGES: Before: John T. Noonan, David R. Thomp
son, and Susan P. Graber, Circuit Judges. Opinion by
Judge Graber.

OPINION BY: SUSAN P. GRABER

OPINION

[*1161] AMENDED OPINION

GRABER, Circuit Judge:

Petitioners challenge the Environmental Protection
Agency's (EPA) decision to issue National Pollution
Discharge Elimination System (NPDES) permits to five
municipalities, for their separate storm sewers, without
requiring numeric limitations [**2] to ensure com
pliance with state water-quality standards. Petitioners
sought administrative review of the decision within the
EPA, which the Environmental Appeals Board (EAB)
denied. This timely petition for review ensued. For the
reasons that follow, we deny the petition.

FACTUAL AND PROCEDURAL
GROUND

Title [HNl] 26 U.S.C. § ] 342(a)(I) authorizes the
EPA to issue NPDES permits, thereby allowing entities
to discharge some pollutants. In 1992 and 1993, the cities
of Tempe, Tucson, Mesa, and Phoenix, Arizona, and
Pima County, Arizona (Intervenors), submitted applica
tions for NPDES permits. The EPA prepared draft per
mits for public comment; those draft permits did not at
tempt to ensure compliance with Arizona's water-quality
standards.

Petitioner Defenders of Wildlife objected to the
permits, arguing that they must contain numeric limita
tions to ensure strict compliance with state water-quality
standards. The State of Arizona also objected.

Thereafter, the EPA added new requirements:

To ensure that the permittee's activities
achieve timely compliance with applica
ble water quality standards (Arizona Ad
ministrative Code, Title 18, Chapter 11,
Article 1), the [**3] permittee shall im
plement the [Storm Water Management
Program], monitoring, reporting and other
requirements of this permit in accordance
with the time frames established in the
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[Storm Water Management Program] re
ferenced in Part l.A.2, and elsewhere in
the permit. This timely implementation of
the requirements of this permit shall con
stitute a schedule of compliance autho
rized by Arizona Administrative Code
section RI8-11-121 (C). '

The Storm Water Management Program included a
number of structural environmental controls, such as
storm-water detention basins, retention basins, and infil
tration ponds. It also included programs to remove illegal
discharges.

With the inclusion of those "best management prac
tices," the EPA determined that the permits ensured
compliance with state water-quality standards. The Ari
zona Department of Environmental Quality agreed:

The Department has reviewed the re
ferenced municipal NPDES storm-water
permit pursuant to Section 401 of the
Federal Clean Water Act to ensure com
pliance with State water quality standards.
We have determined that, based on the
information provided in the permit, and
the fact sheet, adherence to provisions and
[**4] requirements set forth in the final
municipal permit, will protect the water
quality of the receiving water.

On February 14, 1997, the EPA issued final NPDES
permits to Intervenors. Within 30 days of that decision,
Petitioners requested an evidentiary hearing with the
regional administrator. See 40 C.F.R. § 124.74. Although
Petitioners requested a hearing, they conceded that they
raised only a legal issue and that a hearing was, in fact,
unnecessary. Specifically, Petitioners raised only the
legal question whether the Clean Water Act (CWA) re
quires numeric limitations to ensure strict compliance
with state water-quality standards; they did not raise the
factual question whether the management practices that
the EPA chose would be effective.

[*1162] On June 16, 1997, the regional adminis
trator summarily denied Petitioners' request. Petitioners
then filed a petition for review with the EAB. See 40
C.F.R. § 124.91(a). On May 21, 1998, the EAB denied
the petition, holding that the permits need not contain
numeric limitations to ensure strict compliance with state
water-quality standards. Petitioners then moved for re
consideration, see 40 C.F.R. § 124.91(i), which the EAB
denied.

[**5] JURISDICTION

[HN2]Title 33 U.S.C. § 1369(b)(])(F) authorizes
"any interested person" to seek review in this court of an
EPA decision "issuing or denying any permit under sec
tion 1342 of this title." "Any interested person" means
any person that satisfies the injury-in-fact requirement
for Article III standing. See Natural Resources De{ense
Council, Inc. v. EPA, 966 F.2d 1292, 1297 (9th Cir.
1992) [NRDC 11]. It is undisputed that Petitioners satisfy
that requirement. Petitioners allege that "members of
Defenders and the Club use and enjoy ecosystems af
fected by storm water discharges and sources thereof
governed by the above-referenced permits," and no other
party disputes those facts. See Lujan v. De(enders o(
Wildlife, 504 U.S. 555, 565-66, 119 L. Ed. 2d 351, 112
S. Ct. 2130 (1992) [HN3]("[A] plaintiff claiming injury
from environmental damage must use the area affected
by the challenged activity."); see also NRDC If, 966 F.2d
at 1297 ("NRDC claims, inter alia, that [the] EPA has
delayed unlawfully promulgation of storm water regula
tions and that its regulations, as published, inadequately
control storm water [**6] contaminants. NRDC's alle
gations ... satisfy the broad standing requirement appli
cable here.").

Intervenors argue, however, that they were not par
ties when this action was filed and that this court cannot
redress Petitioners' injury without them. Their real con
tention appears to be that they are indispensable parties
under Federal Rule of Civil Procedure 19. We need not
consider that contention, however, because in fact Inter
venors have been permitted to intervene in this action
and to present their position fully. In the circumstances,
Intervenors have suffered no injury.

DISCUSSION

A. Standard ofReview

[HN4]The Administrative Procedures Act (APA), 2
U.S.C. §§ 701-06, provides our standard of review for
the EPA's decision to issue a permit. See American Min
ing Congress v. EPA. 965 F.2d 759, 763 (9th Cir. 199?).
Under the APA, we generally review such a decision to
determine whether it was "arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law." 5
U.S.c. § 706(2)(A). -

On questions of statutory interpretation, we follow
the approach from Chevron U.S.A. inc. v. Natural Re
sources De(ense Council. Inc.. 467 U.S. 837, 81 L. Ed.
?d 694. 104 S. Ct. 2778 (1984). [**7] See NRDC If,
966 F.2d at 1297 (so holding). In Chevron, 467 U.S. at
842-44, the Supreme Court devised a two-step process
for reviewing an administrative agency's interpretation of
a statute that it administers. See also Bicycle Trails
Council o(1'viarin v. Babbitt, 82 F.3d 1445, 1452 (9th Cir.
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1996) ("The [HN5]Supreme Court has established a
two-step process for reviewing an agency's construction
of a statute it administers."). Under the first step, we em
ploy "traditional tools of statutory construction" to de
termine whether Congress has expressed its intent unam
biguously on the question before the court. Chevron,
467 U.S. at 843 n.9. "If the intent of Congress is clear,
that is the end of the matter; for the court, as well as the
agency, must give effect to the unambiguously expressed
intent of Congress." let. at 842-43 (footnote omitted). If,
instead, Congress has left a gap for the administrative
agency to fill, we proceed to step two. See iet. at 843. At
step two, we must uphold the administrative regulation
unless it is "arbitrary, capricious, or manifestly contrary
to the statute." let. at 844.

[* *8] [* 1163] B. Background

[HN6]The CWA generally prohibits the "discharge
of any pollutant," 33 U.S.C. § 1311(a), from a "point
source" into the navigable waters of the United States.
See 33 U.S.C. § 1362(l2)(A). An entity can, however,
obtain an NPDES permit that allows for the discharge of
some pollutants. See 33 U.S.C. § 1342(a)(1 ).

[HN7]Ordinarily, an NPDES permit imposes efflu
ent limitations on such discharges. See 33 U.S.c. §
1342(a)(1) (incorporating effluent limitations found in 33
U.S.c. § 1311). First, a permit-holder "shall ... achieve .
. . effluent limitations ... which shall require the appli
cation of the best practicable control technology [BPT]
currently available." 33 U.S.c. § 1311 (b)(I)(A). Second,
a permit-holder "shall . .. achieve . .. any more stringent
limitation, including those necessary to meet water qual
ity standards, treatment standards or schedules of com
pliance, established pursuant to any State law or regula
tions (under authority preserved by section 1370 of this
title)." 33 U.S.c. § 131 I [**9] (b)(1)(C) (emphasis
added). Thus, although the BPT requirement takes into
account issues of practicability, see Rvbachek v. EPA,
904 F.?d 1276. 1289 (9th Cir. 1990). the EPA also "is
under a specific obligation to require that level of efflu
ent control which is needed to implement existing water
quality standards without regard to the limits of practica
bility," Oklahoma v. EPA. 908 F.2d 595, 613 (] Oth Cir.
1990) (internal quotation marks omitted), rev'd on other
grounds sub nom. Arkansas v. Oklahoma. 503 U.S. 91.
117 L. Ed. ?d 239, 112 S. Ct. 1046 (J992). See also Ack
els v. EPA. 7 F.3d 862. 865-66 (9th Cir. 1993) (similar).

The EPA's treatment of storm-water discharges has
been the subject of much debate. Initially, the EPA de
termined that such discharges generally were exempt
from the requirements of the CWA (at least when they
were uncontaminated by any industrial or commercial
activity). See 40 C.F.R. § 125.4 (1975).

The Court of Appeals for the District of Columbia,
however, invalidated that regulation, holding that "the
EPA Administrator does not have authority to exempt
categories of point sources from [** 10] the permit re
quirements of § 402 [33 U.S.C. § 1342]." Natural Re
sources De(ense Council. Inc. v. Castle, 186 U.S. App.
D.C. 147,568 F.2d 1369, 1377 (D.C. Cir. 1977). "Fol
lowing this decision, [the] EPA issued proposed and final
rules covering storm water discharges in 1980, 1982,
1984, 1985 and 1988. These rules were challenged at the
administrative level and in the courts." American Mining
Congress, 965 F.2d at 763.

Ultimately, in 1987, Congress enacted the Water
Quality Act amendments to the CWA. See NRDC II, 966
F.2d at 1296 ("Recognizing both the environmental
threat posed by storm water runoff and [the] EPA's
problems in implementing regulations, Congress passed
the Water Quality Act of 1987 containing amendments to
the CWA.") (footnotes omitted). Under the Water Quali
ty Act, from 1987 until 1994, I most entities discharging
storm water did not need to obtain a permit. See 33
U.S.c. § 1342(p).

1 As enacted, the Water Quality Act extended
the exemption to October 1, 1992. Congress later
amended the Act to change that date to October
1,1994. See Pub. L. No. 102-580.

[**11] Although the Water Quality Act generally
did not require entities discharging storm water to obtain
a permit, it did require such a permit for discharges "with
respect to which a permit has been issued under this sec
tion before February 4, 1987," .:1.) U.S.C. §
1342(p)(2)(A); discharges "associated with industrial
activity," 33 U.S.c. § 1342(p)(2)(B); discharges from a
"municipal separate sewer system serving a population
of [100,000] or more," 33 U.S.c. § 1342(p)(2)(C) & [Q};
and "[a] discharge for which the Administrator ... de
termines that the stormwater discharge contributes to a
violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States,"
33 U.S.c. § I342(p)(2)(E).

[* 1164] When a permit is required for the dis
charge of storm water, the Water Quality Act sets two
different standards:

(A) Industrial discharges

Permits for discharges associated
with industrial activity shall meet all ap
plicable provisions of this section and
section 131 I of this title.

(B) Municipal discharge
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Permits for discharges from munici
pal [**12] storm sewers-

(i) may be issued on a system- or ju
risdiction-wide basis;

(ii) shall include a requirement to ef
fectively prohibit non-stormwater dis
charges into the storm sewers; and

(iii) shall require controls to reduce
the discharge of pollutants to the maxi
mum extent practicable, including man
agement practices, control techniques and
system, design and engineering methods,
and such other provisions as the Adminis
trator ... determines appropriate for the
control ofsuch pollutants.

[HN8] 33 U.S.c. § 1342(p)(3) (emphasis added).

C. Application ofChevron

The EPA and Petitioners argue that the Water Qual
ity Act is ambiguous regarding whether Congress in
tended for municipalities to comply strictly with state
water-quality standards, under 33 U.S.c. §
1311 (b)(] )(C). Accordingly, they argue that we must
proceed to step two of Chevron and defer to the EPA's
interpretation that the statute does require strict com
pliance. See Zimmerman v. Oregon Dep't o(Justice, 170
F.3d 1169, 1173 (9th Cir. 1999) ("At step two, we must
uphold the administrative regulation unless it is arbitrary,
capricious, or [**13] manifestly contrary to the sta
tute. ") (citation and internal quotation marks omitted),
petitionfor cert.filed, No. 99-243 (Aug. 10, 1999).

Intervenors and amici, on the other hand, argue that
the Water Quality Act expresses Congress' intent unam
biguously and, thus, that we must stop at step one of
Chevron. See, e.g., National Credit Union Admin. v.
First Nat'! Bank & Trust Co., 522 U.S. 479, 118 S. Ct.
927, 938-39, 140 L. Ed. 2d I (1998) ("Because we con
clude that Congress has made it clear that the same
common bond of occupation must unite each member of
an occupationally defined federal credit union, we hold
that the NCUA's contrary interpretation is impermissible
under the first step of Chevron.") (emphasis in original);
Sierra Club v. EPA, 118 F.3d 1324, 1327 (9th Cir. 1997)
("Congress has spoken clearly on the subject and the
regulation violates the provisions of the statute. Our in
quiry ends at the first prong of Chevron."). We agree
with Intervenors and amici: For the reasons discussed
below, the Water Quality Act unambiguously demon
strates that Congress did not require municipal
storm-sewer discharges to comply [** 14] strictly with

33 U.S.c. § 131 ](b)(I)(C). That being so, we end our
inquiry at the first step of the Chevron analysis.

"Questions [HN9]of congressional intent that can be
answered with 'traditional tools of statutory construction'
are still firmly within the province of the courts" under
Chevron. NRDC If, 966 F.2d at ])97 (citation omitted).
"Using our 'traditional tools of statutory construction,'
Chevron, 467 U.S. at 843 n.9. 104 S. Ct. /778, when
interpreting a statute, we look first to the words that
Congress used." Zimmerman, 170 F.3d at 1173 (altera
tions, citations, and internal quotation marks omitted).
"Rather than focusing just on the word or phrase at issue,
we look to the entire statute to detelmine Congressional
intent." Id. (alterations, citations, and internal quotation
marks omitted).

As is apparent, Congress expressly required indus
trial storm-water discharges to comply with the require
ments of 33 U.S.c. § 1311. See 33 U.S.C. §
1342(p)(3)(A) ("Permits for discharges associated with
industrial activity shall meet all applicable [* *15]
provisions of this section and section /3/ / of this title. ")
(emphasis added). By incorporation, then, industrial
[* 1165] storm-water discharges "shall ... achieve . ..
any more stringent limitation, including those necessary
to meet water quality standards, treatment standards or
schedules of compliance, established pursuant to any
State law or regulation (under authority preserved by
section 1370 of this title)." 33 U.S.C. § 131](b)(])(C)
(emphasis added); see also Sally A. Longroy, The Regu
lation ofStorm Water Runoffand its Impact on Aviation,
58 J. Air. L. & Com. 555, 565-66 (1993) ("Congress
further singled out industrial storm water dischargers, all
of which are on the high-priority schedule, and requires
them to satisfy all provisions of section 301 of the CWA
[33 U.S.c. § 1311].... Section 301 further mandates
that NPDES permits include requirements that receiving
waters meet water quality based standards.") (emphasis
added). In other words, industrial discharges must
comply strictly with state water-quality standards.

Congress chose not to include a similar provision for
municipal [** 16] storm-sewer discharges. Instead,
Congress required municipal storm-sewer discharges "to
reduce the discharge of pollutants to the maximum extent
practicable, including management practices, control
techniques and system, design and engineering methods,
and such other provisions as the Administrator ... de
termines appropriate for the control of such pollutants."
33 U.S.c. § 1342(p)(3)(B)(iii).

The EPA and Petitioners argue that the difference in
wording between the two provisions demonstrates am
biguity. That argument ignores precedent respecting the
reading of statutes. Ordinarily, "where [HNlO]Congress
includes particular language in one section of a statute
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but omits it in another section of the same Act, it is gen
erally presumed that Congress acts intentionally and
purposely in the disparate inclusion or exclusion." Rus
sello v. United States. 464 U.S. 16,23,78 L. Ed. 2d 17,
104 S. Ct. 296 (1983) (citation and internal quotation
marks omitted); see also United States v. Hanousek, 176
F.3d 1] ]6, 1121 (9th Cir. ]999) (stating the same prin
ciple), petition for cert. filed, No. 98-323 (Aug. 23,
1999). Applying that familiar [** 17] and logical prin
ciple, we conclude that Congress' choice to require in
dustrial storm-water discharges to comply with 33
U.S.c. § 131], but not to include the same requirement
for municipal discharges, must be given effect. When we
read the two related sections together, we conclude that
33 U.S.c. § 1342(p)(3)(B)(iii) does not require munici
pal storm-sewer discharges to comply strictly with 33
U.S.C. § 1311(b)(1)(C).

Application of that principle is significantly streng
thened here, because 33 U.S.C. § 1342(p)(3)(B) is not
merely silent regarding whether municipal discharges
must comply with 33 U.S.c. § 1311. Instead, §.
1342(p)(3)(B)(iii) replaces the requirements of .Lilll
with the requirement that municipal storm-sewer dis
chargers "reduce the discharge of pollutants to the max
imum extent practicable, including management practic
es, control techniques and system, design and engineer
ing methods, and such other provisions as the Adminis
trator ... determines appropriate for the control of such
pollutants." 33 U.S.C. § 134?(p)(3)(B)(iii). [** 18] In
the circumstances, the statute unambiguously demon
strates that Congress did not require municipal
storm-sewer discharges to comply strictly with 33 U.S.c.
§ ]311(b)(I )(C).

Indeed, the EPA's and Petitioners' interpretation of
33 U.S.c. § 1342(p)(3)(B)(iii) would render that provi
sion superfluous, a result that we prefer to avoid so as to
give effect to all provisions that Congress has enacted.
See Government ot'Guam ex reI. Guam Econ. Dev. Auth.
v. United States, 179 F.3d 630, 634 (9th Cir. 1999)
("This [HNI 1]court generally refuses to interpret a sta
tute in a way that renders a provision superfluous. "), as
amended, 1999 U.S. App. LEXIS 18691, 1999 WL
604218 (9th Cir. Aug. 12, 1999). Section
1342(p)(3)(B)(iii) creates a lesser standard than .LUll.
Thus, if § 131 1 continues to apply to municipal
storm-sewer discharges, [* 1166] the more stringent
requirements of that section always would control.

Contextual clues support the plain meaning of §.
1342(p)(3)(B)(iii), which we have described above.
[HNI2]The Water Quality Act contains other provisions
that undeniably exempt certain discharges from the per
mit requirement altogether (and therefore from [** 19] §.
1311). For example, "the Administrator shall not require
a permit under this section for discharges composed en-

tirely of return flows from irrigated agriculture." 33
U.S.C. § 1342(1)(1). Similarly, a permit is not required
for certain storm-water runoff from oil, gas, and mining
operations. See 33 U.S.c. § 1342(1)(2). Read in the light
of those provisions, Congress' choice to exempt munici
pal storm-sewer discharges from strict compliance with §.
13 11 is not so unusual that we should hesitate to give
effect to the statutory text, as written.

Finally, our interpretation of § 1342(p)(3)(B)(iii) is
supported by this court's decision in NRDC 11. There, the
petitioner had argued that "the EPA has failed to estab
lish substantive controls for municipal storm water dis
charges as required by the 1987 amendments." NRDC 11,
966 F.2d at 1308. This court disagreed with the petition
er's interpretation of the amendments:

Prior to 1987, municipal storm water
dischargers were subject to the same
substantive control requirements as indus
trial and other types of storm water. In the
1987 amendments, Congress retained the
[**20] existing, stricter controls for
industrial storm water dischargers but
prescribed new controls for municipal
storm water discharge.

Id. (emphasis added). The court concluded that, under 33
U.S.c. § 1342(p)(3)(B)(iii), "Congress did not mandate
a minimum standards approach." Id. (emphasis added).
The question in NRDC II was not whether §.
1342(p)(3XB)(iii) required strict compliance with state
water-quality standards, see 33 U.S.c. § 131] (b)(I )(c).
Nonetheless, the court's holding applies equally in this
action and further supports our reading of 33 U.s.C. §
1342(p).

In conclusion, the text of 33 U.S.c. § 1342(p)(3)(B),
the structure of the Water Quality Act as a whole, and
this court's precedent all demonstrate that Congress did
not require municipal storm-sewer discharges to comply
strictly with 33 U.S.C. § 1311(b)(I)(C).

D. Required Compliance with 33 u.s.c. §
131 hb)(l) (C)

We are left with Intervenors' contention that the
EPA may not, under the CWA, require strict compliance
with state water-quality [**2 I] standards, through nu
mericallimits or otherwise. We disagree.

Although Congress did not require municipal
storm-sewer discharges to comply strictly with §.
131 I(b)(I)(C), § 1342(p)(3XBXiii) states that "permits
for discharges from municipal storm sewers . . . shall
require ... such other provisions as the Administrator ..

determines appropriate for the control of such pollu-
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tants." (Emphasis added.) That provision gives the EPA
discretion to determine what pollution controls are ap
propriate. As this court stated in NRDC 11, "Congress
[HN13]gave the administrator discretion to determine
what controls are necessary.... NRDC's argument that
the EPA rule is inadequate cannot prevail in the face of
the clear statutory language." 966 F.2d at 1308.

Under that discretionary provision, the EPA has the
authority to determine that ensuring strict compliance
with state water-quality standards is necessary to control
pollutants. The EPA also has the authority to require less
than strict compliance with state water-quality standards.
The EPA has adopted an interim approach, which "uses

best management practices (BMPs) in first-round storm
water permits ... to provide [**22] for the attainment
of water quality standards." The EPA applied that ap
proach to the permits at issue here. Under 33 U.s.c. §
1342(p)(3)(B)(iii), the EPA's choice to include [* 1167]
either management practices or numeric limitations in
the permits was within its discretion. See NRDC ll. 966
F.2d at 1308 ("Congress did not mandate a minimum
standards approach or specify that [the] EPA develop
minimal performance requirements."). In the circums
tances, the EPA did not act arbitrarily or capriciously by
issuing permits to Intervenors.

PETITION DENIED.
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PRIOR HISTORY: [**1] Petition for Review of a 
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Agency. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Petitioner environmental 
action group challenged regulations implemented by 
respondent Environmental Protection Agency under § 
402(1), (p) of the Clean Water Act (CWA), 33 U.S.C.S. § 
1342(l), (p). Petitioner argued that those regulations, to be 
codified at 40 C.F.R. §§ 122.26, 122.26(e), established 
deadlines for a storm water discharge rule that exceeded 
the scope of the CWA's coverage and were otherwise 
unlawful. 

OVERVIEW: Under amendments to the Clean Water 
Act (CWA), 33 U.S.C.S. § 1251 et seq., respondent En-
vironmental Protection Agency promulgated rules to 
establish a national pollutant discharge elimination sys-
tem under § 402 of the CWA, 33 U.S.C.S. § 1342. Peti-
tioner environmental action group challenged the im-
plementation of those rules. The court granted declaratory 
relief because of the importance of the interests and prin-
ciples at stake, but it denied injunctive relief. The court 
denied petitioner's request to place all municipalities, no 
matter what their size, on the same permitting schedule, 
but it found that respondent's failure to include deadlines 

for permit approval or denial was arbitrary and capricious. 
The court upheld certain definitions and disapproved 
others, including the portion of the regulation regulating 
light industry. The use of incorporation as a factor was not 
arbitrary or capricious and was consistent with the CWA. 
The rule as to oil and gas operations and storm water 
control was upheld. Respondent's approval of a group 
application for an industrial discharger was not a rule 
requiring notice and comment from the public. 

OUTCOME: The court granted partial relief to petitioner 
environmental action group in a challenge to regulations 
under the Clean Water Act. Declaratory relief was granted, 
but injunctive relief was denied. All municipalities were 
not placed one schedule, the lack of deadlines for permit 
approval was erroneous, the gas operation rules were 
upheld, and group application approvals did not require 
notice and comment. 

LexisNexis(R) Headnotes 

Environmental Law > Water Quality > Clean Water Act 
> Coverage & Definitions > Point Sources 
Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > General Overview 
[HM] One major focus of the Clean Water Act (CWA), 
33 U.S.C.S. § 1251 et seq., is the control of point source 

Received 
June 17, 2011
Commission on
State Mandates



Page 2 
966 F.2d 1292, *; 1992 U.S. App. LEXIS 12517, **; 
34 ERC (BNA) 2017; 92 Cal. Daily Op. Service 4703 

pollution. A point source is any discernible, confined and 
discrete conveyance, including but not limited to any pipe, 
ditch, channel from which pollutants are or may be dis-
charged. 33 U.S.C.S. § 1362(14). The CWA also estab-
lished a national pollutant discharge elimination system 
(NPDES), requiring permits for any discharge of pollut-
ants from a point source pursuant to § 402 of the CWA, 33 
U.S. C. S. § 1342. The CWA empowers the Environmental 
Protection Agency (EPA) or an authorized state to con-
duct an NPDES permitting program. 33 U.S.C.S. § 
1342(a), (b). Under the program, as long as the permit 
issued contains conditions that implement the require-
ments of the CWA, the EPA may issue a permit for dis-
charge of any pollutant. 33 U.S. C.S. § 1342(a)(1). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN2] Congress passed the Water Quality Act, codified in 
scattered sections of 33 U.S.C.S., portions of which set up 
a new scheme for regulation of storm water runoff. Sec-
tion 402(p) of the Water Quality Act establishes deadlines 
by which certain storm water dischargers must apply for 
permits. The environmental protection agency or states 
must act on permits and dischargers must implement their 
permits. The Water Quality Act also set up a moratorium 
on permitting requirements for most storm water dis-
charges which ends on October 1, 1992. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN3] See 33 U.S.C.S. § 1342(p)(2). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN4] Section 402(p) of the Water Quality Act, codified 
in scattered sections of 33 U.S.C.S., outlines an incre-
mental or phase-in approach to issuance of storm water 
discharge permits. 

Administrative Law > Judicial Review > Reviewability > 
Jurisdiction & Venue 
Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Public Participation 
[HN5] Section 509(b)(1) of the Clean Water Act (CWA), 
33 U.S.C.S. § 1369(b)(1), describes six types of actions by 
the environmental protection agency administrator that 
are subject to review in the court of appeals. Section § 
509(b)(1)(F) of the CWA, 33 U.S.C.S. § 1369(b)(1)(F), 
allows the court to review the issuance or denial of a 
permit under § 402 of the CWA, 33 U.S. C.S. § 1342. The  

court also has the power to review rules that regulate the 
underlying permit procedures. 

Administrative Law > Judicial Review > Reviewability > 
Jurisdiction & Venue 
Administrative Law > Judicial Review > Reviewability > 
Standing 
Environmental Law > Water Quality > General Over-
view 
[HN6] Any interested person may seek review of desig-
nated actions of the environmental protection agency 
administrator under 33 U.S. C.S. § 1369(b)(1). The in-
jury-in-fact rule for standing covers the interested person 
language. 

Administrative Law > Judicial Review > Standards of 
Review > Abuse of Discretion 
Administrative Law > Judicial Review > Standards of 
Review > Arbitrary & Capricious Review 
[11N7] 5 U.S.C.S. § 706(2)(A) authorizes the court to set 
aside agency action found to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law. Under this standard a court must find a rational 
connection between the facts found and the choice made. 
The court must decide whether the agency considered the 
relevant factors and whether there has been a clear error of 
judgment. 

Administrative Law > Separation of Powers > Legisla-
tive Controls > Implicit Delegation of Authority 
Governments > Federal Government > U.S. Congress 
Governments > Legislation > Interpretation 
[IIN8] On questions of statutory construction, courts must 
carry out the unambiguously expressed intent of Congress. 
If a statute is silent or ambiguous with respect to the spe-
cific issue, the question for the court is whether the 
agency's answer is based on a permissible construction of 
the statute. Congress may leave an explicit gap, thus 
delegating legislative authority to an agency subject to the 
arbitrary and capricious standard. If legislative delegation 
is implicit, courts must defer to an agency's statutory 
interpretation as long as it is reasonable. This is because 
an agency has technical expertise as well as the authority 
to reconcile conflicting policies. Nevertheless, questions 
of congressional intent that can be answered with tradi-
tional tools of statutory construction are still firmly within 
the province of the courts. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
Governments > Local Governments > Licenses 
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[HN9] The Clean Water Act (CWA), 33 U.S.C.S. § 1251 
et seq., calls for the Environmental Protection Agency 
(EPA) to consider permit applications from the most 
serious sources of pollutants first: industrial dischargers 
and large municipal separate storm sewer systems (large 
systems). The CWA requires the EPA to establish regu-
lations for permit application requirements for these two 
groups by February 4, 1989; to receive applications for 
permits one year later, February 4, 1990; and to approve 
or deny the permits by February 4, 1991. Permittees may 
be given up to three years to comply with their permits. 
33 U.S. C.S. § 1342(p)(4)(A). Medium sized municipal 
separate storm sewer systems, those serving a population 
of 100,000 or more but less than 250,000, are on a similar 
schedule, except that the deadlines are two years later. 33 
U.S.C.S. § 1342(4)(B). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HIN10] The temporary exemption under the Clean Water 
Act (CWA), 33 U.S.C.S. § 1251 et seq., for all storm water 
sources expires on October 1, 1992. 33 U.S.C.S. § 
1342(p)(1). 

Administrative Law > Judicial Review > Reviewability > 
Ripeness 
Civil Procedure > Declaratory Judgment Actions > State 
Judgments > Appellate Review 
[IIN11] A request for declaratory relief in a challenge to 
an agency action is ripe for review if the action at issue is 
final and the questions involved are legal ones. 

Civil Procedure > Declaratory Judgment Actions > State 
Judgments > Discretion 
[HN12] The granting of declaratory relief rests in the 
sound discretion of the court exercised in the public in-
terest. The guiding principles are whether a judgment will 
clarify and settle the legal relations at issue and whether it 
will afford relief from the uncertainty and controversy 
giving rise to the proceedings. A court declaration de-
lineates important rights and responsibilities and can be a 
message not only to the parties but also to the public and 
has significant educational and lasting importance. 

Environmental Law > Water Quality > Clean Water Act 
> Enforcement > Injunctive Relief 
[HN13] The Environmental Protection Agency does not 
have the authority to ignore unambiguous deadlines set by 
Congress in the Clean Water Act, 33 U.S.C.S. § 1251 et 
seq. The deadlines are not aspirational. Congress set them 
and expected compliance. The court must uphold adher- 

ence to the law, and cannot condone the failure of an 
executive agency to conform to express statutory re-
quirements. 

Civil Procedure > Remedies > Injunctions > Elements > 
General Overview 
[HN14] Injunctions are an extraordinary remedy issued at 
a court's discretion when there is a compelling need. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
Governments > Local Governments > Licenses 
[IIN15] Section 402(p)(4)(A) of the Clean Water Act 
(CWA), 33 U.S.C.S. § 1251 et seq., calls for the Envi-
ronmental Protection Agency to issue or deny permits for 
industrial and large municipalities by February 4, 1991, 
which is one year after the applications are submitted, and 
states that any such permit shall provide for compliance as 
expeditiously as practicable, but in no event later than 
three years after the date of the issuance of such permit. 
33 U.S.C.S. § 1342(p)(4)(A). The CWA sets out a similar 
schedule for medium municipalities, except that the 
deadlines are two years later. 33 U.S.C.S. § 
1342(p)(4)(B). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
Governments > Public Improvements > General Over-
view 
[HN16] The temporary exemption under the Clean Water 
Act (CWA), 33 U.S. C.S. § 1251 et seq., for all storm water 
sources expires on October 1, 1992. The CWA requires 
the Environmental Protection Agency to establish a 
comprehensive program to regulate point sources subject 
to the moratorium, such as small municipalities, by that 
date. 33 U.S. C.S. § 1342(p)(1), (6). Section 402(p)(1) of 
the CWA forbids requiring a permit for entities not listed 
as exceptions, such as small municipalities, before Oc-
tober 1, 1992. Yet the deadline for part one of the appli-
cation for medium systems is currently May 18, 1992. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN17] Section 402(p) of the Clean Water Act, 33 
U.S. C.S. § 1251 et seq., refers to municipal separate storm 
sewer systems serving a population of a specified size. 33 
U.S.C.S. § 1342. 

Environmental Law > Water Quality > Clean Water Act 
> Coverage & Definitions > General Overview 
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Governments > Native Americans > Authority & Juris-
diction 
[HN18] The 1987 amendments to the Clean Water Act 
(CWA), 33 U.S.C.S. § 1251 et seq., do not contain defi-
nitions of municipal or separate storm sewer system, but 
the CWA amendments enacted in 1972 defined munici-
pality. Except as otherwise specifically provided, the term 
municipality means a city, town, borough, county, parish, 
district, association, or other public body created by or 
pursuant to state law and having jurisdiction over disposal 
of sewage, industrial wastes, or other wastes, or an Indian 
tribe or an authorized Indian tribal organization, or a 
designated and approved management agency under § 
1288 of the CWA, 33 U.S.C.S. § 1288. 33 U.S.C.S. § 
1362. 

Administrative Law > Judicial Review > Standards of 
Review > Arbitrary & Capricious Review 
[HN19] An agency rule would be arbitrary and capricious 
if the agency has relied on factors which Congress has not 
intended it to consider, entirely failed to consider an im-
portant aspect of the problem, offered an explanation for 
its decision that runs counter to the evidence before the 
agency, or is so implausible that it could not be ascribed to 
a difference in view or the product of agency expertise. 

Administrative Law > Judicial Review > Standards of 
Review > General Overview 
Environmental Law > Water Quality > General Over-
view 
[HN20] The court's role is not to determine whether the 
environmental protection agency, under the authority of 
the Clean Water Act, 33 U.S.C.S. § 1254 et seq., has 
chosen the best among all possible methods. The court 
can only determine if its choices are rational. 

Environmental Law > Water Quality > General Over-
view 
[HN21] Under § 402(p)(2)(B) of the Clean Water Act, 33 
U.S.C.S. § 1254 et seq., a discharge associated with in-
dustrial activity is an exception to the permit moratorium. 

Environmental Law > Water Quality > General Over-
view 
Governments > Legislation > Interpretation 
[HN22] The de minimis exemption inherent in statutory 
schemes to make categorical exemptions when the result 
is de minimis is only available where a regulation would 
yield a gain of trivial or no value. The de minimis concept 
is based on the principle that the law does not concern 
itself with trifling matters. Its applicability is questionable  

in a situation where the gains from application of the 
statute are being weighed against administrative burdens 
to the regulated community. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN23] The 1987 amendments to the Clean Water Act 
(CWA), 33 U.S. C.S. § 1251 et seq., created an exemption 
from the permit requirement for uncontaminated runoff 
from mining, oil and gas facilities.  33 U.S.C.S. § 
1342(1)(2). Section 402(1)(2) of the CWA states that a 
permit is not required for discharges of storm water runoff 
from mining, oil or gas operations composed entirely of 
flows from conveyance systems used for collecting pre-
cipitation runoff and which are not contaminated by 
contact with, or do not come into contact with any over-
burden, raw material, intermediate products, finished 
product, byproduct, or waste products. 

Environmental Law > Hazardous Wastes & Toxic Sub-
stances > CERCLA & Superfund > Enforcement > Cost 
Recovery Actions > Potentially Responsible Parties > 
Owners & Operators 
Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Effluent Limitations 
Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN24] Under the Clean Water Act (CWA), 33 U.S. C.S. § 
1251 et seq., reportable quantities (RQs) are not effluent 
guidelines setting up permissible limits for pollutants. 
Rather, they are quantities the discharge of which may be 
harmful to the public health or welfare of the United 
States.  33 U.S.C.S. § 1321(b)(4). The environmental 
protection agency has established RQs for a large number 
of substances, pursuant to both § 311 of the CWA, 33 
U.S.C.S. § 1321, and § 102 of the Comprehensive Envi-
ronmental Response, Compensation and Liability Act, 42 
U.S.C.S. § 9602. 40 C.F.R. §§ 110, 117, 302. The operator 
of any vessel or facility which releases the RQ of any 
substance must immediately notify the national response 
center. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN25] Under the Clean Water Act, 33 U.S. C.S. § 1251 et 
seq., the environmental protection agency administrator 
has discretion to determine whether or not storm water 
runoff at an oil, gas, or mining operation is contaminated 
with materials. They are overburden, raw material, 
product, or process wastes and oil, grease or hazardous 
substances. The report sets out factors for the adminis- 
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trator to consider in determining contamination for the 
latter group of pollutants. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN26] Prior to 1987, municipal storm water dischargers 
were subject to the same substantive control requirements 
as industrial and other types of storm water under the 
Clean Water Act (CWA), 33 U.S. C.S. § 1251 et seq. In the 
1987 amendments, Congress retained the existing, stricter 
controls for industrial storm water dischargers but pre-
scribed new controls for municipal storm water discharge. 
33 U.S.C.S. § 1342(p)(3)(A), (B). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN27] See 33 U.S.C.S. § 1342(p)(3)(B). 

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview 
[HN28] See 5 U.S.C.S. § 551(4). 

Environmental Law > Water Quality > General Over-
view 
[HN29] See 33 U.S. C.S. § 1342. 

COUNSEL: Robert W. Adler, Natural Resources De-
fense Council, Washington, D.C., for the petitioner. 

Daniel S. Goodman, United States Department of Justice, 
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sociation of Airport Executives, Chemical Specialties 
Manufacturers Association, Institute of Scrap Recyling 
Industries, Inc., Leather Industries of America, National 
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tion. 

Kurt J. Olson, Weinberg, Bergeson & Neuman, Wash-
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Institute. 
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Association, Washington, D.C., for intervenor-respondent 
National Solid Wastes Management Association. 
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D.C., for intervenors-respondents American Mining 
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JUDGES: Before: Harry Pregerson, Warren J. Ferguson, 
and Diarmuid F. O'Scannlain, Circuit Judges.Opinion by 
Judge Ferguson; Partial Concurrence, Partial Dissent by 
Judge O'Scannlain. 

OPINION BY: FERGUSON 

OPINION 

[*1295] OPINION 

FERGUSON, Circuit Judge: 

The Natural Resources Defense Council ("NRDC") 
challenges aspects of the Environmental Protection 
Agency's ("EPA") recent Clean Water Act storm water 
discharge rule. ' NRDC argues that the deadlines con-
tained in the rule and the scope of its coverage are 
unlawful under section 402(1), (p) of the Clean Water Act, 
[**3] 33 U.S.C. § 1342(l), (p). We grant partial relief. 

1 National Pollutant Discharge Elimination 
System Permit Application Regulations for Storm 
Water Discharges, 55 Fed. Reg. 47,990 (1990) (to 
be codified at 40 C.F.R. § 122.26); National Pol-
lutant Discharge Elimination System Permit Ap-
plication Regulations for Storm Water Dis-
charges; Application Deadline for Group Appli-
cations, 56 Fed. Reg. 12,098 (1991) (to be codi-
fied at 40 C.F.R. § 122.26(e)). 

I. BACKGROUND 
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In 1972 Congress enacted significant amendments to 
the Clean Water Act ("CWA"), 2 33 U.S.C. §§ 1251-1387 
(1988), "to restore and maintain the chemical, physical, 
and biological integrity of the Nation's waters." 33 U.S.C. 
§ 1251(a). [HN1] One major focus of the CWA is the 
control of "point source" pollution. A "point source" is 
"any discernible, confined and discrete conveyance, in-
cluding but not limited to any pipe, ditch, channel 
from which pollutants are or may be discharged." 33 
U.S.C. § 1362(14). The CWA also established [**4] the 
National Pollutant Discharge Elimination System 
("NPDES"), requiring permits for any discharge of pol-
lutants from a point source pursuant to section 402 of the 
CWA, 33 U.S.C. § 1342. The CWA empowers EPA or an 
authorized state to conduct an NPDES permitting pro-
gram. 33 U.S.C. § 1342(a)-(b). Under the program, as 
long as the permit issued contains conditions that im-
plement the requirements of the CWA, the EPA may issue 
a permit for discharge of any pollutant. 33 U.S.C. § 
1342(a)(1). 

2 The Act is popularly known as the Clean Water 
Act or the Federal Water Pollution Control Act. 
33 U.S.C. § 1251. For more background on the 
CWA, see EPA v. State Water Resources Control 
Bd., 426 U.S. 200, 202-209, 96 S. Ct. 2022, 48 L. 
Ed. 2d 578 (1976); Sierra Club v. Union Oil of 
California, 813 F.2d 1480, 1483 (9th Cir. 1987), 
vacated on other grounds, 485 U.S. 931, 108 S. Ct. 
1102, 99 L. Ed. 2d 264 (1988); and Natural Re-
sources Defense Council v. Train, 166 App. D.C. 
312, 510 F.2d 692, 695-97 (D.C. Cir. 1975). 

This case involves runoff [**5] from diffuse sources 
that eventually passes through storm sewer systems and is 
thus subject to the NPDES permit program. See National 
Pollutant Discharge Elimination System Permit Applica-
tion Regulations for Storm Water Discharges; Application 
Deadlines, 56 Fed. Reg. 56,548 (1991). One recent study 
concluded that pollution from such sources, including 
runoff from urban areas, construction sites, and agricul-
tural land, is now a leading cause of water quality im-
pairment. 55 Fed. Reg. at 47,991. 3  

3 The Nationwide Urban Runoff Program 
(NURP) conducted from 1978 through 1983 found 
that urban runoff from residential, commercial and 
industrial areas produces a quantity of suspended 
solids and chemical oxygen demand that is equal 
to or greater than that from secondary treatment 
sewage plants. 55 Fed. Reg. at 47,991. A sig-
nificant number of samples tested exceeded water 
quality criteria for one or more pollutants. Id. at 
47,992. Urban runoff is adversely affecting 39% 
to 59% of the harvest-limited shellfish beds in the 

waters off the East Coast, West Coast and in the 
Gulf of Mexico. 56 Fed. Reg. at 56,548. 

[**6] A. Efforts to Regulate Storm Water Discharge. 

Following the enactment of the CWA amendments in 
1972, EPA promulgated NPDES permit regulations ex-
empting a number of classes of point sources, including 
uncontaminated storm water discharge, on the basis of 
"administrative infeasibility," i.e., the extraordinary ad-
ministrative burden imposed on EPA should it have to 
issue permits for possibly millions of point sources of 
runoff. Natural Resources Defense Council v. Costle, 186 
App. D.C. 147, 568 F.2d 1369, 1372 & n.5, 1377 (D.C. 
Cir. 1977). NRDC [*1296] challenged the exemptions. 
Relying on the language of the statute, its legislative his-
tory and precedent, the D.C. Circuit held that the EPA 
Administrator did not have the authority to create cate-
gorical exemptions from regulation. Id. at 1379. However, 
the court acknowledged the agency's discretion to shape 
permits in ways "not inconsistent with the clear terms of 
the Act." Id. at 1382. 

Following this litigation, EPA promulgated regula-
tions covering storm water discharges in 1979, 1980 and 
1984. 56 Fed. Reg. 56,548. NRDC challenged various 
aspects of these rules both at the administrative [**7] 
level as well as in the courts. 

Recognizing both the environmental threat posed by 
storm water runoff' and'EPA's problems in implementing 
regulations, 5  [HN2] Congress passed the Water Quality 
Act of 1987 6  containing amendments to the CWA ("the 
1987 amendments"), portions of which set up a new 
scheme for regulation of storm water runoff. Section 
402(p), as amended, established deadlines by which cer-
tain storm water dischargers must apply for permits, the 
EPA or states must act on permits and dischargers must 
implement their permits. See Appendix A. The Act also 
set up a moratorium on permitting requirements for most 
storm water discharges, which ends on October 1, 1992. 
There are five exceptions that are required to obtain per-
mits before that date: 

4 See 132 Cong. Rec. 32,381 (1986). 
5 Senator Stafford, speaking in favor of the 
conference report for the Water Quality Act, noted 
that "EPA should have developed this program 
long ago. Unfortunately, it did not. The conference 
substitute provides a short grace period during 
which EPA and the States generally may not re-
quire permits for municipal separate storm sew-
ers." 132 Cong. Rec. 32,381 (1986). Senator 
Chafee stated "the Agency has been unable to 
move forward with a [storm water discharge con-
trol] program, because the current law did not give 
enough guidance to the Agency. This provision 
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provides such guidance, and I expect EPA to move 
rapidly to implement this control program." 133 
Cong. Rec. 1,264 (1987). 

[**8] 
6 Pub. L. No. 100-4, 101 Stat. 7 (1987) (codified 
as amended in scattered sections of 33 U.S.C.). 

[HN3] (A) A discharge with respect to which a per-
mit has been issued under this section before February 4, 
1987. 

(B) A discharge associated with industrial activity. 

(C) A discharge from a municipal separate storm 
sewer system serving a population of 250,000 or more. 

(D) A discharge from a municipal separate storm 
sewer system serving a population of 100,000 or more but 
less than 250,000. 

(E) A discharge for which the Administrator or the 
State, . . . determines that the storm water discharge con-
tributes to a violation of a water quality standard or is a 
significant contributor of pollutants to the waters of the 
United States. 

CWA § 402(p)(2); 33 U.S.C. § 1342(p)(2). 

[H1\14] Section 402(p) also outlines an incremental or 
"phase-in" approach to issuance of storm water discharge 
permits. The purpose of this approach was to allow EPA 
and the states to focus their attention on the most serious 
problems first. 133 Cong. Rec. 991 (1987). Section 402(p) 
requires EPA to promulgate rules regulating permit ap-
plication [**9] procedures in a staggered fashion. 

Responding to the 1987 amendments requiring the 
EPA to issue permit application requirements for storm 
water discharges associated with industrial activities and 
large municipalities, the EPA issued final rules on No-
vember 16, 1990, almost two years after its deadline ("the 
November 1990 rule"). 55 Fed. Reg. at 47,990c. EPA 
issued amended rules on March 21, 1991 ("the March 
1991 rule"). 56 Fed. Reg. at 12,098. It is to portions of 
these rules that NRDC objects. 

B. Jurisdiction. 

We have jurisdiction pursuant to CWA § 509(b)(1), 
33 U.S.C. § 1369(b)(1). [FINS] Section 509(b)(1) de-
scribes six types of actions by the EPA administrator that 
are subject to review in the court of appeals. Although the 
parties do not specify the section upon which they rely, § 
509(b)(1)(F), 33 U.S.C. § 1369(b)(1)(F) allows the court 
to review [*1297] the issuance or denial of a permit 
under CWA § 402, 33 U.S.C. § 1342. The court also has 
the power to review rules that regulate the underlying 
permit procedures. NRDC v. EPA, 211 App. D. C. 179, 
656 F.2d 768, 775 (D.C. Cir. 1981); cf. E.I. duPont de 
Nemours & Co. v. Train, 430 U.S. 112, 136, 51 L. Ed. 2d  

204, 97 S. Ct. 965 (1976). [**10] NRDC filed timely 
petitions for review of the final rules at issue here pur-
suant to CWA § 509(b)(1), 33 U.S.C. 1369(b)(1). 

C. Standing. 

[HN6] Any "interested person" may seek review of 
designated actions of the EPA Administrator. 33 U.S.C. § 
1369(b)(1). This court has held that the injury-in-fact rule 
for standing of Sierra Club v. Morton, 405 U.S. 727, 733, 
31 L. Ed. 2d 636, 92 S. Ct. 1361 (1972) covers the "in-
terested person" language. Trustees for Alaska v. EPA, 
749 F.2d 549, 554 (9th Cir. 1984) (adopting the analysis 
in Montgomery Environmental Coalition v. Costle, 207 
App. D.C. 233, 646 F.2d 568, 578 (D.C. Cir. 1980)). A 
petitioner under Sierra Club must suffer adverse affects to 
her economic interests or "aesthetic and environmental 
well-being." Sierra Club, 405 U.S. at 734. Intervenors are 
various industry and trade groups subject to regulation 
under the rules at issue. NRDC claims, inter alia, that EPA 
has delayed unlawfully promulgation of storm water 
regulations and that its regulations, as published, inade-
quately control storm water contaminants. NRDC's alle-
gations and the potential economic impact of the rules on 
the intervenors satisfy the [**11] broad standing re-
quirement applicable here. 

H. DISCUSSION 

A. Standard of Review. 

[HN7] 5 U.S.C. § 706(2)(A) (1988) authorizes the 
court to "set aside agency action . . . found to be . . . arbi-
trary, capricious, an abuse of discretion, or otherwise not 
in accordance with law." Under this standard a court must 
find a "rational connection between the facts found and 
the choice made." Sierra Pacific Indus., 866 F.2d 1099, 
1105 (9th Cir. 1989) (citing Motor Vehicle Mfrs. Ass'n v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 77 L. Ed. 
2d 443, 103 S. Ct. 2856 (1983)). The court must decide 
whether the agency considered the relevant factors and 
whether there has been a clear error of judgment. Citizens 
to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 
416, 28 L. Ed. 2d 136, 91 S. Ct. 814 (1971). 

[HN8] On questions of statutory construction, courts 
must carry out the unambiguously expressed intent of 
Congress. If a statute is "silent or ambiguous with respect 
to the specific issue, the question for the court is whether 
the agency's answer is based on a permissible construction 
of the statute." Chevron U.S.A. Inc. v. Natural Resources 
Defense Council Inc., 467 U.S. 837, 843, 81 L. Ed. 2d 694, 
104 S. Ct. 2778 (1984). [**12] Congress may leave an 
explicit gap, thus delegating legislative authority to an 
agency subject to the arbitrary and capricious standard. Id. 
at 843-44. If legislative delegation is implicit, courts must 
defer to an agency's statutory interpretation as long as it is 
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reasonable. Id. at 844. This is because an agency has 
technical expertise as well as the authority to reconcile 
conflicting policies. See id. Nevertheless, questions of 
congressional intent that can be answered with "tradi-
tional tools of statutory construction" are still firmly 
within the province of the courts.  INS v. Car-
doza-Fonseca, 480 U.S. 421, 447-48, 107 S. Ct. 1207, 94 
L. Ed. 2d 434 (1987). 

B. EPA's Extension of Statutory Deadlines. 

1. Background. 

NRDC challenges EPA's extension of certain statu-
tory deadlines in the November 1990 and March 1991 
rules. [HN9] The statutory scheme calls for EPA to con-
sider permit applications from the most serious sources of 
pollutants first: industrial dischargers and large municipal 
separate storm sewer systems ("large systems"). ' The 
statute required EPA to establish regulations [* 1298] for 
permit application requirements for these two groups by 
February [**13] 4, 1989; to receive applications for  

permits one year later, February 4, 1990; and to approve 
or deny the permits by February 4, 1991. Permittees may 
be given up to three years to comply with their permits. 
CWA § 402(p)(4)(A), 33 U.S.C. § 1342(p)(4)(A). Me-
dium sized municipal separate storm sewer systems 
("medium systems") (those serving a population of 
100,000 or more but less than 250,000) are on a similar 
schedule, except that the deadlines are two years later. 
CWA § 402(p)(4)(B), 33 U.S.C. § 1342(4)(B). [HN10] 
The temporary statutory exemption for all storm water 
sources expires on October 1, 1992. CWA § 402(p)(1), 33 
U.S.C. § 1342(p)(1). EPA states that discharges from 
municipal separate storm sewer systems serving a popu-
lation of under 100,000 are to be regulated after that date. 

7 Large municipal systems are those serving a 
population of 250,000 or more. § 402(p)(2)(C). 

The EPA rules at issue changed the statutory dead-
lines as follows: 

Deadlines pursuant to CWA § 402(p) 8 EPA Deadlines 9  
Discharge 
type 

Deadline to issue rules Deadline for application 
and approval of permits 

Application deadlines 

Industrial 2/4/89 2/4/90 - applications due see below 
2/4/91 - approval due 

Large mu- 
nicipal sys- 
tems 

08/04/89 2/4/90 - applications due Part 1 - 11/18/91 
2/4/91 - approval Part 2 - 11/16/92 

Medium mu- 
nicipal sys- 
tems 

08/04/91 2/4/92 - applications due Part 1 - 5/18/92 
2/4/93 - approval due Part 2 - 5/17/93 

EPA Application Deeadlines for "Industrial Activity" Dischargers 
Individual Group 
due 11/18/91 Part 1 9 9/30/91; Part 2 - 10/1/92 

8  Since NRDC filed this action, Congress has 
passed certain legislation affecting some of the 
deadlines at issue. Congress ratified the date of 
September 30, 1991 for part 1 of group applica-
tions for industrial dischargers. See Dire Emer-
gency Supplemental Appropriations Act of 1991, 
Pub. L. No. 102-27, § 307, 105 Stat. 130, 152 
(1991). 

Section 1068 of the Intermodal Surface 
Transportation Efficiency Act of 1991 ("ISTEA") 
clarifies the deadlines for storm water discharges 
associated with industrial activity from facilities  

owned or operated by a municipality. Pub. L. No. 
102-240, § 1068, 105 Stat. 1914, 2007 (1991). 
ISTEA deadlines are being reviewed in a separate 
case. Nothing in this opinion should be viewed as 
requiring EPA to comply with deadlines that have 
been altered or superseded by the ISTEA. 
9 See 55 Fed. Reg. at 48,071-72 (to be codified at 
40 C.F.R. § 122.26(e)); 56 Fed. Reg. at 12,100 (to 
be codified at 40 C.F.R. § 122.26(e)(2)(iii)). EPA 
changed certain of these deadlines after this case 
was submitted. These changes are the subject of a 
separate case. 
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The EPA rules at issue set no date for final 
approval or denial of applications from municipal 
or industrial dischargers, nor for compliance by 
these regulated entities. See 55 Fed. Reg. at 
48,072. 

[**14] As the chart illustrates, EPA made other elabo-
rations on the statutory scheme in addition to extending 
the deadlines. Medium and large municipal systems and 
industrial dischargers are now subject to a two-part ap-
plication process. 55 Fed. Reg. at 48,072. The November 
1990 rules allow industrial dischargers to apply for either 
individual or group permits. Id. at 48,066-67. [*1299] 
The March 1991 rules further extended the deadline for 
part 1 of the group industrial discharger permits to Sep-
tember 30, 1991. 10  56 Fed. Reg. at 12,098. A final rule 
published on April 2, 1992 extended the deadline for the 
part 2 group application for industrial dischargers from 
May 18, 1992 to October 1, 1992. 57 Fed. Reg. at 11,394. 
The EPA rules at issue contain neither deadlines for final 
EPA or state approval of permits nor deadlines for com-
pliance with the permit terms. 

10 NRDC initially claimed that this extension 
was unlawful because it was granted without 
proper notice and comment. However, Congress 
approved this extended deadline in a supplemental 
appropriations bill. Dire Emergency Supplemental 
Appropriations Act of 1991, Pub.L. No. 102-27 § 
307, 105 Stat. 130, 152 (1991). This Act moots the 
procedural and substantive challenge to this ex-
tended deadline. 

[**15] Seeking to compel the EPA to conform to the 
statutory scheme, NRDC asks this court: 

a) to declare unlawful EPA's failure to issue certain of 
the storm water permitting regulations by February 4, 
1989 and EPA's extension of certain statutory deadlines; 

b) to enjoin EPA from granting future extensions of 
the deadlines; 

c) to compel EPA to include deadlines for permit 
approval or denial and permit compliance consistent with 
the statute; and 

d) to compel EPA to require that medium and small 
municipal systems meet the same deadlines as large sys-
tems. 

2. Discussion. 

a. Request for Declaratory Relief. 

NRDC asks the court to (1) declare unlawful EPA's 
failure to issue storm water permitting regulations by 
February 4, 1989; and (2) declare unlawful EPA's exten- 

sion of deadlines for submission of permit applications by 
large and medium systems and individual industrial dis-
chargers. 

[HN I 1] A request for declaratory relief in a challenge 
to an agency action is ripe for review if the action at issue 
is final and the questions involved are legal ones. Public 
Util. Dist. No. 1 v. Bonneville Power Admin., 947 F.2d 
386, 390 n. 1 (9th Cir. 1991) (citations omitted), cert. 
denied, [**16]  U.S. , 112 S. Ct. 1759, 118 L. Ed. 
2d 422, 60 U.S.L.W. 3537 (1992). Here, the agency 
regulations are final. See 55 Fed. Reg. at 47,990, 56 Fed. 
Reg. at 12,096. The question of whether the EPA is bound 
by the statutory scheme set by Congress is a legal one. 
The request for declaratory relief is therefore ripe for 
consideration by this court. 

[HN12] The granting of declaratory relief "rests in 
the sound discretion of the [] court exercised in the public 
interest." 10A Charles A. Wright, Arthur R. Miller & 
Mary K. Kane, Federal Practice & Civil Procedure § 
2759, at 645 (1983). The guiding principles are whether a 
judgment will clarify and settle the legal relations at issue 
and whether it will afford relief from the uncertainty and 
controversy giving rise to the proceedings. McGraw 
Edison Co. v. Preformed Line Products Co., 362 F.2d 339, 
342 (9th Cir.) (citing Borchard, Declaratory Judgments 
299 (2d ed. 1941)), cert. denied, 385 U.S. 919, 87 S. Ct. 
229, 17 L. Ed. 2d 143 (1966). A court declaration deline-
ates important rights and responsibilities and can be "a 
message not only to the parties but also to the public and 
has significant educational and lasting importance." 
[* *17] Bilbrey by Bilbrey v. Brown, 738 F.2d 1462, 1471 
(9th Cir. 1984). Because of the importance of the interests 
and the principles at stake, we grant declaratory relief. 

[HN13] EPA does not have the authority to ignore 
unambiguous deadlines set by Congress. Delaney v. EPA, 
898 F.2d 687, 691 (9th Cir.), cert. denied, 111 S. Ct. 556, 
112 L. Ed. 2d 563 (1990). In arguing against injunctive 
relief, EPA points to cases recognizing factors indicating 
that equitable relief may be inappropriate. See, e.g., In re 
Barr Laboratories, Inc., 289 App. D.C. 187, 930 F.2d 72, 
74 (D.C. Cir.) (agency's choice of priorities is an impor-
tant factor in considering whether to grant equitable re-
lief), cert. denied, 116 L. Ed. 2d 241, 112 S. Ct. 297, 112 S. 
Ct. 298 (1991); Natural Resources Defense Council v. 
Train, 166 App. D.C. 312, 510 F.2d 692, 712 (D.C. Cir. 
1975) (court may need to give [*1300] agency some 
leeway due to budgetary commitments or technological 
problems); Environmental Defense Fund v. Thomas, 627 
F. Supp. 566, 569-70 (D.D. C. 1986) (EPA's good faith is a 
factor). None of these factors militates against an award of 
declaratory relief. They do not grant an executive ["18] 
agency the authority to bypass explicit congressional 
deadlines. The deadlines are not aspirational - Congress 
set them and expected compliance. See 132 Cong. Rec. 
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32,381-82 (remarks of Senator Stafford, commenting on 
EPA delay and the establishment of statutory deadlines as 
"outside dates.") This court must uphold adherence to the 
law, and cannot condone the failure of an executive 
agency to conform to express statutory requirements. For 
these reasons, we grant NRDC's request for declaratory 
relief. EPA's failure to abide by the statutory deadlines is 
unlawful. 

b. Request for Injunction. 

NRDC asks the Court to enjoin the EPA from further 
extensions for permit applications from municipal and 
industrial dischargers. [HN14] Injunctions are an ex-
traordinary remedy issued at a court's discretion when 
there is a compelling need. 11 Charles A. Wright & Ar-
thur R. Miller, Federal Practice & Procedure § 2942, at 
365, 368-69 (1973). We decline to enjoin the EPA on 
discretionary grounds. 

Injunctive relief could involve extraordinary super-
vision by this court. Injunctive relief may be inappropriate 
where it requires constant supervision. Id. at 376. At issue 
are deadlines for the three major [**19] categories of 
dischargers, each of which has a two-part application. The 
permitting process will go on for several years. While 
recognizing the importance of the interests involved, we 
nevertheless decline to engage in the active management 
of such a remedy. 

In this situation, we must operate on the assumption 
that an agency will follow the dictates of Congress and the 
court. As noted above, the EPA does not have the au-
thority to predicate future rules or deadlines in disagree-
ment with this opinion. See Allegheny General Hosp. v. 
NLRB, 608 F.2d 965, 970 (3rd Cir. 1979). We presume 
that the EPA will duly perform its statutory duties. See 
Upholstered Furniture Action Council v. California Bu-
reau of Home Furnishings, 442 F. Supp. 565, 568 (E.D. 
Cal. 1977) (three judge court). Because we decline to take 
on potentially extensive supervision of the EPA, Congress 
may need to find other ways to ensure compliance if the 
agency is recalcitrant. 

c. Deadlines for Permit Approval and Compliance. 

NRDC requests that the court compel EPA to revise 
the rules to include deadlines for permit approval or denial 
and permit compliance consistent with the statute. [HN15] 
Section [**20] 402(p)(4)(A) calls for the EPA to issue or 
deny permits for industrial and large municipalities by 
February 4, 1991, which is one year after the applications 
are submitted, and states that "any such permit shall pro-
vide for compliance as expeditiously as practicable, but in 
no event later than 3 years after the date of the issuance of 
such permit." CWA § 402(p)(4)(A), 33 U.S.C. § 
1342(p)(4)(A). The statute sets out a similar schedule for 
medium municipalities, except that the deadlines are two  

years later. CWA § 402(p)(4)(B), 33 U.S.C. § 
1342(p)(4)(B). 

The regulations promulgated by the EPA contain 
neither final approval deadlines nor compliance deadlines 
for industrial dischargers or medium and large munici-
palities. 55 Fed. Reg. at 48,072. By failing to regulate 
final approval and compliance, EPA has omitted a key 
component of the statutory scheme. To ensure adherence 
to the statutory time frame, especially in the face of 
deadlines already missed, the regulated community must 
be informed of these deadlines. EPA's failure to include 
these important deadlines is an arbitrary and capricious 
exercise of its responsibility to issue regulations pursuant 
to the statute. 

[**21] We see no need for additional delay while 
supplemental regulations are issued. Given the extraor-
dinary delays already encountered, EPA must avoid fur-
ther delay. [*1301] The regulations should inform the 
regulated community of the statute's outside dates for 
compliance. " See CWA § 402(p)(4)(A)-(B), 33 U.S.C. § 
1342(p)(4)(A)-(b). 

11  In addition, pursuant to the statute, compli-
ance deadlines applicable to each facility shall be 
contained in its permit. 

d. Timeline for Small and Medium Systems. 

The parties disagree on when small systems (those 
serving a population of less than 100,000) should be 
regulated. As noted above, [HN16] the temporary statu-
tory exemption for all storm water sources expires on 
October 1, 1992. The statute requires EPA to establish a 
comprehensive program to regulate point sources subject 
to the moratorium, such as small municipalities, by that 
date. CWA § 401(p)(1), (6), 33 U.S.C. § 1342(p)(1), (6). 

Pointing to a perceived statutory gap, NRDC argues 
that small systems should be subject to the same permit-
ting [**22] schedule applicable to medium systems, to 
assure that they are regulated when the permitting mora-
torium ends on October 1, 1992. However, the plain 
language of the statute prohibits this. Section 402(p)(1) 
forbids requiring a permit for entities not listed as excep-
tions (such as small municipalities) before October 1, 
1992. Yet the deadline for part 1 of the application for 
medium systems is currently May 18, 1992. 55 Fed. Reg. 
at 48,072. 

Even if NRDC is correct that EPA is not proceeding 
so that regulations will be in place on October 1, 1992, we 
cannot ignore the plain language of the statute by adopting 
NRDC's solution. The CWA does not require regulation 
of such systems prior to expiration of the moratorium. We 
therefore reject NRDC's proposal that small systems be 
put on the same schedule as medium ones. 
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NRDC asks the court to put the medium systems on 
the same schedule as the large systems, in order to achieve 
closer compliance with the timeline set out in § 
402(p)(4)(B). However, EPA's current schedule for me-
dium systems, although delayed, is still within the statu-
tory scheme in its relation to the schedule for large sys-
tems. That is, Congress placed the medium [**23] sys-
tems on a staggered permitting schedule to start two years 
after the large systems and industrial users. The EPA 
schedule now has medium municipal system applications 
due six months after the applications for the large mu-
nicipal systems. 55 Fed. Reg. at 48,072. For this reason, 
the current deadline for medium municipalities does not 
appear to be unreasonable despite the unlawful delay. 

C. Exclusion of Certain Sources from Regulation. 

1. Definition of "Municipal Separate Storm Sewer 
System." 

[HN17] Section 402(p) refers to "municipal separate 
storm sewer systems serving a population" of a specified 
size. CWA § 402(p)(2)(C), (D), 33 U.S.C. § 1342 §§ 
402(p)(2)(C), (D). NRDC contends that EPA's definition 
of this term violates the plain language of the statute, fails 
to take into account the statutory definition of the word 
"municipality" and is arbitrary and capricious because the 
agency considered improper factors when it defined the 
term. All of this, according to NRDC, results in an im-
permissible narrowing of the municipalities covered by 
the first two rounds of permitting. 

[HN18] The 1987 amendments to the CWA did not 
contain definitions of "municipal" or "separate storm 
[**24] sewer system," but the CWA amendments enacted 
in 1972 defined "municipality" as follows: 

except as otherwise specifically provided, when used 
in this chapter. . . . (4) The term "municipality" means a 
city, town, borough, county, parish, district, association, 
or other public body created by or pursuant to State law 
and having jurisdiction over disposal of sewage, industrial 
wastes, or other wastes, or an Indian tribe or an authorized 
Indian tribal organization, or a designated and approved 
[*1302] management agency under section 1288 of this 
title [33 U.S.C. § 1288]. 

33 U.S.C. § 1362. 

In the November 1990 regulations, the EPA defined 
"municipal separate storm sewer" as: "a conveyance or 
system of conveyances . . . owned or operated by a State, 
city, town, borough, county, parish, district, association or 
other public body. . . ." 55 Fed. Reg. at 48,065 (to be 
codified at 40 C.F.R. § 122.26(b)(8)). This definition 
echoes the language of 33 U.S.C. § 1362(4). However, 
when defining large and medium municipal separate 
storm sewer systems serving a population of a specified 
size, EPA brought in other factors. 55 Fed. Reg. at 48,064  

(to be codified [**25] at 40 C.F.R. § 122.26(b)(4), (7)). 
EPA defines medium and large separate storm sewer 
systems using two main categories: 

1) separate storm sewer systems located in an in-
corporated place with the requisite population, and 

2) separate storm sewer systems located in unincorporated, 
urbanized portions of counties containing the requisite 
population (as listed in Appendices H and I to the rule), 
excluding those municipal separate sewers located in 
incorporated places, townships or towns within such 
counties. 12  55 Fed. Reg. at 48,064. NRDC opposes this 
definition for municipal separate storm sewer systems for 
the reasons explained below. 

12 The rule also permits the Administrator to 
include certain other systems as part of a medium 
or large system due to the physical interconnec-
tions between the systems, their locations, or cer-
tain other factors. See 40 C.F.R. § 122.26(b)(4)(iii), 
(iv) and (b)(7)(iii), (iv). 

First, NRDC argues that according to the definitional 
section cited above and principles of [**26]. statutory 
construction, general definitions apply wherever the de-
fined term appears elsewhere in the law. See 33 U.S.C. § 
1362 ("except as otherwise specifically provided" the 
definitions apply throughout the act); Sierra Club v. Clark, 
755 F.2d 608, 613 (8th Cir. 1985). NRDC argues that the 
scope of the statutory definition of "municipality" in 33 
U.S.C. § 1362(4) and the scope of the phrase "municipal 
separate storm sewer system serving a population" are the 
same. NRDC thus proposes that the correct definition is a 
system of conveyances owned or operated by the full 
range of entities described at 33 U.S.C. § 1362(4), (cities, 
towns, etc.) with populations within the ranges designated 
at § 402(p)(2), i.e., 250,000 or more for large systems and 
between 100,000 and 250,000 for medium systems. 

However, we do not believe that the entire phrase 
used in the act, "municipal separate storm sewer system 
serving a population of [a specified size]" can be equated 
with the term "municipality" in the manner that NRDC 
proposes. The act contains no definition of either "sys-
tem" or "serving a population." The word "system" is 
particularly ambiguous in the context of storm [**27] 
sewers. 13  We therefore agree with EPA that there is no 
single, plain meaning for the disputed words. 

13 Storm sewers located within the boundaries of 
a city might be part of a state highway system, a 
flood control district, or a system operated by the 
state or county. See 55 Fed. Reg. at 48,041. 

Because the term is ambiguous, we must look first to 
whether Congress addressed the issue in another way. See 
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Abourezk v. Reagan, 251 App. D.C. 355, 785 F.2d 1043, 
1053 (D.C. Cir. 1986) ("if the court finds that Congress 
had a specific intent . . ., the court stops there and enforces 
that intent regardless of the agency's interpretation") 
(citing Chevron U.S.A. Inc. v. Natural Resources Defense 
Council Inc., 467 U.S. 837, 842-43, 81 L. Ed. 2d 694, 104 
S. Ct. 2778 & n. 9 (1984)), affd by an equally divided 
court, 484 U.S. 1, 108 S. Ct. 252, 98 L. Ed. 2d 1 (1987). 
The legislative history is not illuminating. Although it 
explains that a purpose of the permitting scheme was to 
attack the most serious sources of discharge first, '4  [**28] 
this general goal is not helpful in discerning the specific 
meaning of "municipal separate storm sewer system 
serving a population." Without clear guidance from 
Congress, we turn to the agency's justifications [* 1303] 
for its choices in the face of NRDC's objections. 

14 See, e.g., 133 Cong. Rec. 991 (1987) (state-
ment of Rep. Stangeland). 

NRDC claims that EPA's definition is arbitrary and 
capricious because EPA considered improper factors, 
including its own work load, the incorporation status of 
municipalities, and urban density. " [HN19] An agency 
rule would be arbitrary and capricious if the agency has 
relied on factors which Congress has not intended it to 
consider, entirely failed to consider an important aspect of 
the problem, offered an explanation for its decision that 
runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in 
view or the product of agency expertise." Motor Vehicle 
Mfrs. Ass'n v. State Farm Mut. Auto Ins., 463 U.S. 29, 43, 
77 L Ed. 2d 443, 103 S. Ct. 2856 (1983). [**29] 

EPA's final definition took into account many issues 
and concerns of the regulated community See 55 Fed. 
Reg. at 48,039. EPA considered eight different options for 
defining large and medium municipal separate storm 
sewer systems. 55 Fed. Reg. at 48,038-43. EPA consid-
ered focusing on ownership or operation of a system by an 
incorporated place, but found that this approach did not 
take into account systems operated by flood control dis-
tricts, state transportation systems, or concerns relating to 
watershed management. It instead fashioned a 
multi-faceted approach. This choice of approach is not 
unreasonable. 

NRDC challenges EPA's consideration of incorpora-
tion as a factor. It claims that limiting regulation to in-
corporated places of the appropriate size excludes por-
tions of 378 counties that contain over 100,000 people. 
NRDC essentially contends that because counties are a 
type of municipality, storm water conveyances in all 
counties with populations over 100,000 should come 
within the definition of either medium or large municipal 
separate storm sewer systems. We have already rejected 

NRDC's claim that the definition of regulated "systems" 
must include [**30] conveyances in all "municipalities." 

EPA's use of incorporation as a factor is not arbitrary 
and capricious or inconsistent with the statute. The agency 
proceeded on the reasonable assumption that cities pos-
sess the police powers needed effectively to control land 
use within their borders. See 55 Fed. Reg. at 48,039, 
48,043. The first major category within the definition of 
regulated "systems," municipal separate storm sewers 
located within incorporated places having the requisite 
population, is reasonable. 

NRDC questions EPA's second major category, 
which covers storm sewers located in unincorporated 
urbanized areas of counties with the designated popula-
tion, but excludes conveyances located in incorporated 
places with populations under 100,000 within those 
counties. The exclusion, however, has a legitimate statu-
tory basis. The statute prohibits EPA from requiring 
permits for systems serving under 100,000 persons prior 
to October 1, 1992. CWA § 402(p)(1), 33 U.S.C. § 
1342(p)(I). EPA reasonably concluded that conveyances 
within small incorporated places should be considered 
parts of small systems limited to those incorporated places, 
rather than parts of larger ["31] systems serving whole 
counties. EPA's definition attempts to capture population 
centers of over 100,000 (by including urbanized, unin-
corporated areas) without violating the congressional 
stricture against regulation of areas with populations 
under 100,000 (thus excluding incorporated areas of less 
than 100,000 within a county). 

In arriving at its definition of "municipal separate 
storm sewer systems serving" a designated population, 
EPA investigated numerous options and considered 
comments from a range of viewpoints. We find "a rational 
connection between the facts found and the choices 
made." Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43. 

NRDC objects to EPA's use of 1980 census data and 
EPA's definition of urban density. While it appears that 
NRDC has solid arguments as to why it would be pref-
erable to use 1990 census figures and adopt its method of 
determining urban density, [HN20] our role is not to de-
termine whether EPA has chosen the best among all pos-
sible [*1304] methods. We can only determine if its 
choices are rational. EPA chose the 1980 census data 
because it was the most widely available decennial census 
data at the time of rule formulation and promulgation. 
Neither [**32] this choice nor its use of the Census 
Bureau's definition of urbanized area is arbitrary and 
capricious. 

EPA took agency work load into account in arriving 
at its definition. 55 Fed. Reg. at 48,039. NRDC objects on 
the basis that Congress considered the issue of work load 
when it developed the "phase-in" approach and allowed 
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permit applications on a system- or jurisdiction-wide 
basis. However, this broad congressional scheme does not 
prohibit further consideration of EPA's work load as one 
among many factors in its attempt to fashion a workable 
program. 

In summary, NRDC's argument that the phrase "mu-
nicipal separate storm sewer system serving a population" 
has the plain meaning NRDC proposes is not persuasive. 
Although EPA's definition in the face of the statute's 
ambiguity is complex, if not convoluted, it is not arbitrary 
and capricious, and we therefore reject NRDC's request 
that the definition be declared invalid. 

2. EPA Exemption for Light Industry. 

NRDC challenges the portion of the EPA rule ex-
cluding various types of "light industry" from the defini-
tion of "discharge associated with industrial activity." 

[HN21] Under CWA § 402(p)(2)(B), a "discharge 
associated with [**33] industrial activity" is an exception 
to the permit moratorium. In the November rule, EPA 
modified the statutory scheme by drawing distinctions 
among light and heavy industry and considering actual 
exposure to industrial materials. Although the statute does 
not define "associated with industrial activity," the EPA 
definition excludes industries it considers more compa-
rable to retail, commercial or service industries. The ex-
cluded categories are manufacturers of pharmaceuticals, 
paints, varnishes, lacquers, enamels, machinery, com-
puters, electrical equipment, transportation equipment, 
glass products, fabrics, furniture, paper board, food 
processors, printers, jewelry, toys and tobacco products. 
55 Fed. Reg. at 48,008. These types of facilities need 
apply for permits only if certain work areas or actual 
materials are exposed to storm water. Id. EPA justifies 
these exemptions on the assumption that most of the ac-
tivity at these types of manufacturers takes place indoors, 
and that emissions from stacks, use of unhoused manu-
facturing equipment, outside material storage or disposal, 
and generation of large amounts of dust and particles will 
all be minimal. 55 Fed. Reg. at 48,008c. [**34] 

Thus, EPA considers actual exposure to certain ma-
terials or stormwater for the light industry categories, but 
does not consider actual exposure for the other industrial 
categories. After careful review of the statutory language 
and the record, we conclude that this distinction is im-
permissible. 

We note that the language "discharges associated 
with industrial activity" is very broad. The operative word 
is "associated." It is not necessary that storm water be 
contaminated or come into direct contact with pollutants; 
only association with any type of industrial activity is 
necessary. 

There is a brief discussion of the issue in the legisla-
tive history: "[a] discharge is associated with industrial 
activity if it is directly related to manufacturing, proc-
essing or raw materials storage areas at an industrial plant. 
Discharges which do not meet this definition include 
those discharges associated with parking lots and admin-
istrative and employee buildings." 133 Cong. Rec. 985 
(1987); see also 132 Cong. Rec. 31,968 (1986) (same). 
EPA argues that the words "directly related" indicate 
Congress's intent to require permits for only those mate-
rials that come in contact with industrial materials. [**35] 
See 55 Fed. Reg. at 48,007. However, the examples given 
- parking lots and administrative buildings - indicate that 
the intent was to exclude only those facilities or parts of a 
facility that are completely non-industrial. 

EPA's definition follows the language quoted above: 
"Storm water discharge associated with industrial activity 
means the [*1305] discharge from any conveyance 
which is used for collecting and conveying stormwater 
and which is directly related to manufacturing, processing 
or raw materials storage areas at an industrial plant." 40 
C.F.R. § 122.26(b)(14). EPA applies this definition dif-
ferently depending on type of industry. EPA bases its 
regulation of industrial activity on Standard Industrial 
Classification ("SIC") categories. For most of the indus-
trial  SIC categories (identified at 40 C.F.R. § 
122.26(b)(i-x)), the EPA definition includes all storm-
water discharges from plant yards, access roads and rail 
lines, material handling sites, storage and disposal sites, 
shipping and receiving areas, and manufacturing build-
ings. 40 C.F.R. § 122.26(b)(14). However, for the "light 
industry"  categories identified in 40 C.F.R. § 
122.26(b)(14)(xi), stormwater must [**36] be actually 
exposed to raw materials, by-products, waste, etc., before 
permitting is required. 

EPA justifies this difference on the ground that for 
"light industry," industrial activity will take place indoors, 
and that generation of large amounts of particles and 
emissions will be minimal. There is nothing in the record 
submitted to the Court however, which supports this as-
sumption. See, e.g., 55 Fed. Reg. at 48,008. Without 
supportable facts, we are unable to rely on our usual as-
sumption that the EPA has rationally exercised the duties 
delegated to it by Congress. To exempt these industries 
from the normal permitting process based on an unsub-
stantiated assumption about the this group of facilities is 
arbitrary and capricious. 

In addition, by designating these light industries as a 
group that need only apply for permits if actual exposure 
occurs, EPA impermissibly alters the statutory scheme. 
The statute did set up a similar approach for oil, gas, and 
mining industries. However, no other classes of industrial 
activities are subject to the more lenient "actual exposure" 
test. To require actual exposure entirely shifts the burden 
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in the permitting scheme. Most industrial [**37] facilities 
will have to apply for permits and show the EPA or state 
that they are in compliance. Light industries will be re-
lieved from applying for permits unless actual exposure 
occurs. The permitting scheme then will work only if 
these facilities self-report, or the EPA searches out the 
sources and shows that exposure is occurring. We do not 
know the likelihood of either self-reporting or EPA in-
spection and monitoring of light industries, and the 
regulations appear to contemplate neither for these in-
dustries. For this reason, the proposed regulation is also 
arbitrary and capricious. 

In conclusion, we hold that the rule for light indus-
tries is arbitrary and capricious, vacate the rule, and re-
mand for further proceedings. 

3. Exclusion of Construction Sites of Less than Five 
Acres. 

NRDC challenges the exemption for construction 
sites of less than five acres. EPA concedes that the con-
struction industry should be subject to storm water per-
mitting because at a high level of intensity, construction is 
equivalent to other regulated industrial activities. 55 Fed. 
Reg. at 48,033. Construction sites can pollute with soil 
sediments, phosphorus, nitrogen, nutrients from [**38] 
fertilizers, pesticides, petroleum products, construction 
chemicals and solid wastes. Id. EPA states that such sub-
stances can be toxic to aquatic organisms, and affect water 
used for drinking and recreation. Id. 

Following its characterization of construction sites as 
suitable for regulation, EPA defined its task as deter-
mining "an acreage limit [] appropriate for identifying 
sites that amount are (sic) to industrial activity." 55 Fed. 
Reg. at 48,036. EPA originally proposed regulations that 
exempted operations that disturb less than one acre of land 
and are not part of a common plan of development or sale. 
55 Fed. Reg. at 48,035-36. In response to comments by 
the regulated community about the administrative burden 
presented by the regulation, EPA increased the exemption 
to five acres. 55 Fed. Reg. at 48,036. EPA also noted that 
larger sites will involve heavier equipment for removing 
vegetation and bedrock than smaller sites. Id. at 48,036. 
[*1306] 

We find that EPA's rationale for increasing the limit 
from one to five acres inadequate and therefore arbitrary 
and capricious. EPA cites no information to support its 
[**39] perception that construction activities on less than 
five acres are non-industrial in nature. 

EPA also claims agency power, inherent in statutory 
schemes, to make categorical exemptions when the result 
is de minimis. Alabama Power Co. v. Costle, 204 App. 
D.C. 51, 636 F.2d 323, 360 (D.C. Cir. 1979). However, if 
construction activity is industrial in nature, and EPA  

concedes that it is, EPA is not free to create exemptions 
from permitting requirements for such activity. See 
Natural Resources Defense Council, Inc. v. Costle, 568 
F.2d at 1369, 1377 (D.C. Cir. 1977) (once Congress has 
delineated an area that requires permits, EPA is not free to 
create exemptions). 

Further, we find the de minimis principle inapplicable 
here. [HN22] The de minimis exemption is only available 
where a regulation would "yield a gain of trivial or no 
value." Alabama Power Co., supra, at 361. Because of the 
lack of data, we cannot know whether exempting sites of 
less than five acres will indeed have only a de minimis 
effect. 

The de minimis concept is based on the principle that 
the law does not concern itself with trifling matters. Id. at 
360. [**40] We question its applicability in a situation 
such as this where the gains from application of the statute 
are being weighed against administrative burdens to the 
regulated community See id. at 360-361 (implied au-
thority to make cost-benefit decisions must derive from 
statute, and not general de minimis doctrine). 

Further, EPA's claim that the five-acre exemption is 
de minimis is contradicted by the admission that even 
small construction sites can have a significant impact on 
local water quality. The EPA acknowledges that "over a 
short period of time, construction sites can contribute 
more sediment to streams than was previously deposited 
over several decades." 55 Fed. Reg. at 48,033. Without 
data supporting the expanded exemption, we owe no 
deference to EPA's line-drawing. We thus hold that EPA's 
choice of a five-acre limit is arbitrary and capricious, 
invalidate that portion of the rule exempting construction 
sites of five acres or less from permitting requirements, 
and remand for further proceedings. 

4. Exemption for oil and gas activities. 

[HN23] The 1987 amendments created an exemption 
from the permit requirement for uncontaminated runoff 
[**41] from mining, oil and gas facilities. See Appendix, 
CWA § 402(1)(2), 33 U.S.C. §§ 1342(l)(2). Section 
402(1)(2) states that a permit is not required for discharges 
of storm water runoff from mining, oil or gas operations 
composed entirely of flows from conveyance systems 
used for collecting precipitation runoff and "which are not 
contaminated by contact with, or do not come into contact 
with any overburden, raw material, intermediate products, 
finished product, byproduct, or waste products". NRDC 
claims that the November 1990 rule sets up an imper-
missible standard for determining contamination at oil 
and gas facilities. The relevant portion of the rule states 
that at these facilities, an operator is not required to submit 
a permit application unless the facility has had a discharge 
of a reportable quantity 15  since November 1987, or con-
tributes to a violation of a water quality standard. 55 Fed. 
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Reg. 48,067 (to  be codified at 40 C.F.R. § 
122.26(c)(1)(iii)). A facility which has had a release of oil 
or a hazardous substance in excess of RQs since [*1307] 
1987 must submit a permit application. Id.; 55 Fed. Reg. 
at 48,029-30. 

15 "[HN24] Reportable Quantities" (RQs) are not 
effluent guidelines setting up permissible limits 
for pollutants. Rather, they are quantities the dis-
charge of which "may be harmful to the public 
health or welfare of the United States." CWA § 
311(b)(4), 33 U.S.C. § 1321(b)(4). EPA has es-
tablished RQs for a large number of substances, 
pursuant to both CWA section 311, 33 U.S.C. § 
1321, and the Comprehensive Environmental 
Response, Compensation and Liability Act 
("CERCLA") section 102, 42 U.S.C. § 9602. See 
40 C.F.R. Parts 110, 117, 302. The operator of any 
vessel or facility which releases the RQ of any 
substance must immediately notify the National 
Response Center. See, e.g., 40 C.F.R. § 110.10. 

[**42] NRDC claims that oil and gas operations 
should be subject to the stricter standards which apply to 
mining operations. 16  It also objects to EPA's use of RQs as 
the only test for contamination of runoff from oil and gas 
storm water dischargers, claiming it is inconsistent with 
the legislative history. We conclude that the legislative 
history does not support NRDC's position. 

16 Operators of mines must submit permit ap-
plications whenever storm water discharges come 
into contact with overburden, waste products, etc. 
40 C.F.R. § 122.26(c)(1)(iv). 

The conference report states: 

Permits are not required where stormwater runoff is 
diverted around mining operations or oil and gas opera-
tions and does not come in contact with overburden, raw 
material, product, or process wastes. In addition, where 
stormwater runoff is not contaminated by contact with 
such materials, as determined by the administrator, per-
mits are also not required. With respect to oil or grease or 
hazardous substances, the determination of whether 
stormwater [**43] is "contaminated by contact with 
such materials, as established by the Administrator, shall 
take into consideration whether these materials are pre-
sent in such stormwater runoff in excess of reportable 
quantities under section 311 of the Clean Water Act . . ., or 
in the case of mining operations, above natural back-
ground levels. 

H.R. Rep. No. 1004, 99th Cong., 2d Sess., at 151 
(emphasis added). 

Thus, [HN25] the EPA Administrator has discretion 
to determine whether or not storm water runoff at an oil,  

gas or mining operation is contaminated with two types of 
materials: (1) overburden, raw material, product, or 
process wastes and (2) oil, grease or hazardous substances. 
The report sets out factors for the Administrator to con-
sider in determining contamination for the latter group of 
pollutants. 

NRDC first claims that because section 402(1)(2) 
treats oil, gas and mining together, the EPA rule must do 
the same. NRDC's second objection is based on its inter-
pretation of the language in the conference report. Be-
cause the conference report lists RQs as only one factor to 
be taken into consideration, NRDC insists EPA cannot 
make it the only factor to measure contamination for oil 
and gas [**44] facilities. 

Both of these arguments must fail in light of the 
conference report, which gives the Administrator discre-
tion to determine when contamination has occurred with 
respect to the substances listed in the statute, i.e., over-
burden, raw materials, waste products, etc. See CWA § 
402(1)(2). The conference report states that the Adminis-
trator shall take certain factors into account, but the report 
is clear that the determination of whether storm water is 
contaminated is within the Administrator's discretion. 

NRDC argues that the remarks of certain congress-
men during congressional debate show that the mining, oil, 
and gas exemptions were to apply only if the discharges 
were entirely free of contaminants. We find these exam-
ples less persuasive than the clear language of the con-
ference report. Moreover, in light of the discretion granted 
the Administrator in the conference report, we cannot say 
that the rule as promulgated is an arbitrary and capricious 
exercise of that discretion. 

NRDC also contends that Congress intended that 
EPA consider reportable quantities only in determining if 
a discharge is contaminated with oil, grease, or hazardous 
substances. Other pollutants, according [* *45] to NRDC, 
must be found to contaminate the discharge if they exceed 
background levels. 

EPA did not, in fact, limit itself to reportable quanti-
ties in determining which oil or gas facilities must apply 
for a permit. The rule requires a permit for any facility 
which "contributes to a violation of a water quality stan-
dard." 40 C.F.R. § 122.26(c)(1)(iii)(C). This requirement 
addresses contamination with substances other than oil 
and hazardous substances. We find no support in the 
statute or the legislative history for NRDC's claim that, 
with respect [*1308] to these substances, levels above 
background must be considered "contamination." The 
conference report quoted above requires consideration of 
background levels of any pollutant only with respect to 
mining operations. 
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D. Lack of Controls for Municipal Storm Water 
Discharge. 

NRDC contends that EPA has failed to establish 
substantive controls for municipal storm water discharges 
as required by the 1987 amendments. Because Congress 
gave the administrator discretion to determine what con-
trols are necessary, NRDC's argument fails. 

[HN26] Prior to 1987, municipal storm water dis-
chargers were subject to the same substantive control 
requirements as industrial [**46] and other types of storm 
water. In the 1987 amendments, Congress retained the 
existing, stricter controls for industrial storm water dis-
chargers but prescribed new controls for municipal storm 
water discharge. CWA § 402(p)(3)(A), (B), 33 U.S.C. § 
1342(p)(3)(A)-(B). [HN27] The Act states that permits for 
discharges from municipal storm sewers: 

(i) may be issued on a system- or jurisdiction-wide 
basis; 

(ii) shall include a requirement to effectively prohibit 
non-storm water discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of 
pollutants to the maximum extent practicable, including 
management practices, control techniques and system, 
design and engineering methods, and such other provi-
sions as the Administrator or the State determines ap-
propriate for the control of such pollutants. 

Section 402(p)(3)(B), 33 U.S.C. § 1342(p)(3)(B) 
(emphasis added). 

NRDC charges that the EPA regulations accomplish 
neither of the goals above, i.e., they do not effectively 
prohibit non-storm water discharges nor do they require 
the controls described in Par. (iii), above. NRDC argues 
that Congress granted the moratorium precisely to give 
EPA the opportunity to develop [**47] new, substantive 
standards for storm water control of municipal sources 
and instead EPA wrote vague regulations containing no 
minimum criteria or performance standards. However, 
the language in Par. (iii), above, requires the Adminis-
trator or a state to design controls. Congress did not 
mandate a minimum standards approach or specify that 
EPA develop minimal performance requirements. NRDC 
also claims that the testing requirements are inadequate 
because there is only limited sampling at a limited number 
of sites. However, we must defer to EPA on matters such 
as this, where EPA has supplied a reasoned explanation of 
its choices. See 55 Fed. Reg. at 48,049. 

17 The requirements for permit applications are 
set forth at 40 C.F.R. § 122.26(d). Individual 
NPDES permit writers (EPA or state officials) will 
decide whether application proposals are adequate. 
Applicants must submit information on source 

control methods and estimate the annual pollutant 
load reduction to be achieved from their proposed 
management programs, but they are not required 
to achieve any specified level of reduction of any 
pollutants. See 55 Fed. Reg. at 48,070-71. 

[**48] NRDC's argument that the EPA rule is in-
adequate cannot prevail in the face of the clear statutory 
language and our standard of review. Congress could have 
written a statute requiring stricter standards, and it did not. 
We therefore reject NRDC's argument that EPA's storm 
water control regulations fail to comply with the statute. " 

18 We base our holding on NRDC's challenge to 
the regulations at issue. Whether a specific permit 
complies with the requirements of section 
402(p)(3)(B) would, of course, be another matter 
not controlled by this decision. 

E. Lack of Notice and Comment on the Approval of Part 1 
of Industrial Group Storm Water Applications. 

NRDC objects to the lack of opportunity for notice 
and comment before EPA approval of part 1 of group 
applications for industrial dischargers. Each member of a 
proposed group must submit part 1 of the application. "If 
EPA approves part 1, only [*1309] a small subset of the 
member facilities need submit part 2 of the application. 
55 Fed. Reg. at 48,072 (to [**49] be codified at 40 C.F.R. 
122.26(e)(2)). NRDC claims that because approval of part 
1 waives the requirement of filing part 2 for most mem-
bers of a group, EPA's decision on part 1 is equivalent to a 
"rule" requiring notice and comment from the public. The 
issue thus presented is whether EPA's decision on a part 1 
group permit application is a "rule" as defined in 5 U.S. C. 
§ 551(4) (1988) 20  requiring public notice and opportunity 
to comment under 5 U.S.C. § 553 (1988), or is otherwise 
subject to the notice and comment requirement. 

19 Part 1 must include the identity of the group's 
participants, a description of the participants' in-
dustrial activities, a list of significant materials 
exposed to precipitation and the identity of the 
subset of the group's members who will submit 
quantitative data in part 2 of the application. 55 
Fed. Reg. at 48,067. 
20 [HN28] A rule means "the whole or part of an 
agency statement of general or particular applica-
bility and future effect designed to implement, 
interpret, or prescribe law or policy or describing 
the organization, procedure, or practice require-
ments of an agency. . . ." 5 U.S.C. § 551(4). 

[**50] NRDC argues that approval or disapproval of 
a part 1 application requires public comment because it 
has "general applicability" pursuant to 5 U.S. C. § 551(4) 
and because it will have a "palpable effect" in that it will 
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relieve the majority of entities in the group from submit-
ting data in part 2 of the application. NRDC cites NRDC v. 
EPA, 683 F.2d 752 (3rd Cir. 1982) and Council of 
Southern Mountains, Inc. v. Donovan, 209 App. D.C. 318, 
653 F.2d 573 (D.C. Cir. 1981) in support of its argument. 
Both cases involved the postponement of regulations. See 
NRDC, 683 F.2d at 753-54, 764 (indefinite postponement 
of effective date of final amendments to regulations 
dealing with the discharge of toxic pollutants requires 
notice and comment because it has a substantial impact on 
the public and the industry); Council of Southern Moun-
tains, Inc., 653 F.2d at 575, 580 n. 28 (deferral of im-
plementation of regulations requiring coal operators to 
supply life-saving equipment ordinarily would require 
notice and comment because it has a "palpable effect" 
upon the industry and the public). 

We find these cases to be distinguishable. Both in-
volve [**51] the postponement of rules of general ap-
plicability to an entire industry, or to a large class of 
pollutants. In contrast, although the part 1 application 
process will relieve some entities from the need to furnish 
further data, the decision is specific to a particular permit 
application and approval of a preliminary application will 
not implement, interpret or prescribe any general law or 
policy pursuant to 5 U.S.C. § 551(4). Rulemaking ordi-
narily involves "broad judgments, legislative in nature 
rather than the resolution of a particular dispute of facts." 
Washington Utilities & Transportation Corn'n v. Federal 
Communication Commission, 513 F.2d 1142, 1160 (9th 
Cir. 1975), cert. denied, 423 U.S. 836, 96 S. Ct. 62, 46 L. 
Ed. 2d 54 (1975). The decision to approve a part 1 permit 
application, although it may affect a large number of 
applicants, is nevertheless focused on a specific factual 
question: whether the application adequately designates a 
representative smaller group subject to the more extensive 
data gathering requirements in part 2 of the application 
See 55 Fed. Reg. at 48,028. Because the decision involves 
a discrete, factual issue, the better view [**52] is that it is 
neither a rule nor otherwise subject to the notice and 
comment requirement. 

Because approval of a part 1 application is essentially 
a factual determination, we hold that EPA's group permit 
application process for industrial dischargers is not inva-
lid by its failure to provide for notice and comment. 

HI. CONCLUSION 

In summary, we grant and deny relief as follows: 

1. "Deadlines" issue. We grant the request for de-
claratory relief and deny the request for injunctive relief. 
We deny the request to place small, medium and large 
municipalities on the same permitting schedule. We hold 
that EPA's failure to include deadlines for permit approval  

or denial and compliance consistent with CWA § 402(p) 
is arbitrary and capricious. 

2. Exclusion of Sources from Regulation. We uphold 
the definition of "municipal [*1310] separate storm 
sewers serving a population." We hold that the exemption 
for construction sites of less than five acres is arbitrary 
and capricious and remand for further proceedings. Based 
on the record before us, we vacate that portion of the rule 
regulating "light industry" and remand for further pro-
ceedings. 

3. Other issues. We uphold the rule as to oil and 
[**53] gas operations and storm water control. We fur-
ther hold that EPA approval of part 1 of a group applica-
tion for an industrial discharger is not a rule requiring 
notice and comment from the public. 

Petition for Review GRANTED IN PART and DE-
NIED IN PART. 

APPENDIX A 

[HN29] CWA § 402, 33 USCA § 1342 

(1) Limitation on permit requirement 

(2) Stormwater runoff from oil, gas, and mining op-
erations 

The Administrator shall not require a permit under 
this section, nor shall the Administrator directly or indi-
rectly require any State to require a permit, for discharges 
of stormwater runoff from mining operations or oil and 
gas exploration, production, processing, or treatment 
operations or transmission facilities, composed entirely of 
flows which are from conveyances or systems of con-
veyances (including but not limited to pipes, conduits, 
ditches, and channels) used for collecting and conveying 
precipitation runoff and which are not contaminated by 
contact with, or do not come into contact with, any 
overburden, raw material, intermediate products, finished 
product, byproduct, or waste products located on the site 
of such operations. 

(p) Municipal and industrial [**54]  stormwater 
discharges 

(1) General rule 

Prior to October 1, 1992, the Administrator or the 
State (in the case of a permit program approved under this 
section) shall not require a permit under this section for 
discharges composed entirely of stormwater. 

(2) Exceptions 
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Paragraph (1) shall not apply with respect to the fol-
lowing stormwater discharges: 

(A) A discharge with respect to which a permit has 
been issued under this section before February 4, 1987. 

(B) A discharge associated with industrial activity. 

(C) A discharge from a municipal separate storm 
sewer system serving a population of 250,000 or more. 

(D) A discharge from a municipal separate storm 
sewer system serving a population of 100,000 or more but 
less than 250,000. 

(E) A discharge for which the Administrator or the 
State, as the case may be, determines that the stormwater 
discharge contributes to a violation of a water quality 
standard or is a significant contributor of pollutants to 
waters of the United States. 

(3) Permit requirements 

(A) Industrial discharges 

Permits for discharges associated with industrial ac-
tivity shall meet all applicable provisions of this section 
and section 1311 of this title. 

[**55] (B) Municipal discharge 

Permits for discharges from municipal storm sewers - 

(i) may be issued on a system- or jurisdiction-wide 
basis; 

(ii) shall include a requirement to effectively prohibit 
non-stormwater discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of 
pollutants to the maximum extent practicable, including 
management practices, control techniques and system, 
design and engineering methods, and such other provi-
sions as the Administrator or [*1311] the State deter-
mines appropriate for the control of such pollutants. 

(4) Permit application requirements 

(A) Industrial and large municipal discharges 

Not later than 2 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater dis-
charges described in paragraphs (2)(B) and (2)(C). Ap-
plications for permits for such discharges shall be filed no 
later than 3 years after February 4, 1987. Not later than 4 
years after February 4, 1987, the Administrator or the 
State, as the case may be, shall issue or deny each such 
permit. Any such permit shall provide for compliance as 
expeditiously as practicable, but [**56] in no event later 
than 3 years after the date of issuance of such permit. 

(B) Other municipal discharges 

Not later than 4 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater dis-
charges described in paragraph (2)(D). Applications for 
permits for such discharges shall be filed no later than 5 
years after February 4, 1987. Not later than 6 years after 
February 4, 1987, the Administrator or the State, as the 
case may be, shall issue or deny each such permit. Any 
such permit shall provide for compliance as expeditiously 
as practicable, but in no event later than 3 years after the 
date of issuance of such permit. 

(5) Studies 

The Administrator, in consultation with the States, 
shall conduct a study for the purposes of - 

(A) identifying those stormwater discharges or 
classes of stormwater discharges for which permits are 
not required pursuant to paragraphs (1) and (2) of this 
subsection; 

(B) determining, to the maximum extent practicable, 
the nature and extent of pollutants in such discharges; and 

(C) establishing procedures and methods to control 
stormwater discharges to the extent necessary [**57] to 
mitigate impacts on water quality. 

Not later than October 1, 1988, the Administrator 
shall submit to Congress a report on the results of the 
study described in subparagraphs (A) and (B). Not later 
than October 1, 1989, the Administrator shall submit to 
Congress a report on the results of the study described in 
subparagraph (C). 

(6) Regulations 

Not later than October 1, 1992, the Administrator, in 
consultation with State and local officials, shall issue 
regulations (based on the results of the studies conducted 
under paragraph (5)) which designate stormwater dis-
charges,other than those discharges described in para-
graph (2), to be regulated to protect water quality and shall 
establish a comprehensive program to regulate such des-
ignated sources. The program shall, at a minimum, (A) 
establish priorities, (B) establish requirements for State 
stormwater management programs, and (C) establish 
expeditious deadlines. The program may include per-
formance standards, guidelines, guidance, and manage-
ment practices and treatment requirements, as appropri-
ate. 

CONCUR BY: O'SCANNLAIN (In Part) 

DISSENT BY: O'SCANNLAIN (In Part) 

DISSENT 
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O'SCANNLAIN, Circuit Judge, concurring in part 
and dissenting in part: 

I concur in Parts [**58] I, H.A, II.C.1, II.C.4, II.E, 
and much of Part II.B of the majority opinion. I dissent 
from Part II.B.2.c, directing EPA to issue supplemental 
regulations. I dissent also from Parts II.C.2 and II.C.3, in 
which the court invalidates EPA's exclusion of storm 
water discharges from certain light industrial and small 
construction sites from the definition of "discharges as-
sociated with industrial activity." Finally, I concur in the 
result, but not the reasoning, of Part II.D, holding that 
EPA has not acted unlawfully by failing to include spe-
cific control requirements in the permit application regu-
lations. 

[*1312] I 

The majority holds that EPA has violated statutory 
requirements by failing to set dates for approval of, and 
compliance with, permits as part of its permit application 
program. Ante at 6206. Despite the holding in Part 
II.B.2.b that injunctive relief is inappropriate (with which 
I agree), the majority in Part II.B.2.c orders EPA to issue 
supplemental regulations setting such deadlines immedi-
ately. 

I am not convinced that the statute requires EPA to 
set these deadlines as part of the permit application 
process. The provision at issue reads, in relevant part: 

(4) Permit application [* *59] requirements 

(A) Industrial and large municipal discharges 

Not later than 2 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater dis-
charges described in paragraphs (2)(B) and (2)(C). Ap-
plications for permits for such discharges shall be filed no 
later than 3 years after February 4, 1987. Not later than 4 
years after February 4, 1987, the Administrator or the 
State, as the case may be, shall issue or deny each such 
permit. Any such permit shall provide for compliance as 
expeditiously as practicable, but in no event later than 3 
years after the date of issuance of such permit. 

(B) Other municipal discharges 

Not later than 4 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater dis-
charges described in paragraph (2)(D). Applications for 
permits for such discharges shall be filed no later than 5 
years after February 4, 1987. Not later than 6 years after 
February 4, 1987, the Administrator or the State, as the 
case may be, shall issue or deny each such permit. Any 
such permit shall provide for compliance as expeditiously 
[**60] as practicable, but in no event later than 3 years 
after the date of issuance of such permit. 

CWA § 402(p)(4); 33 U.S.C. § 1342(p)(4) (1988). 

While the statute establishes a time line EPA must 
follow, it does not, in my view, require that EPA include 
the deadline for permit approval in the permit application 
regulations. I agree that, given EPA's past delays and the 
fact that the statutory dates for issuance or denial of per-
mits are now long past, it is appropriate for this court to 
declare that the statute requires EPA to issue or deny 
permits within one year of the application deadline. I do 
not, however, see that any purpose is served by requiring 
EPA to issue supplemental regulations setting out these 
deadlines, and I doubt our authority to do so. 

With respect to compliance deadlines, the statute 
contemplates that such deadlines will be set in individual 
permits as they are issued. See CWA § 402(p)(4)(A), (B) 
("Any such permit shall provide for compliance. . . ."). 
Each permit must contain a compliance deadline, which 
may not exceed three years from the date of issuance. 
Nothing in the statute requires EPA to establish compli-
ance deadlines now, before any permits have [* *61] been 
issued. Accordingly, in my view, NRDC's challenge to the 
lack of compliance deadlines in EPA's current regulations 
is premature. I therefore dissent from Part II.B.2.c of the 
majority opinion. 

II 

I dissent also from Parts II.C.2 and II.C.3. In my view, 
EPA's definition of "discharge associated with industrial 
activity" is a reasonable construction of an ambiguous 
statute, entitled to deference. While my colleagues ac-
knowledge that we may not overturn an agency rule that 
represents a "permissible construction" of a statute, ante 
at 6200 (quoting Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 
837, 843, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984)), they 
fail to apply that axiom. 

A 

EPA's rule excludes from the permitting requirement 
certain light industry facilities at which "areas where 
material handling equipment or activities, raw materials, 
intermediate [* 1313] products, final products, waste 
materials, byproducts, or industrial machinery" are not 
exposed to storm water. See 40 C.F.R. § 122.26(b)(14). 
EPA determined that discharges from such facilities do 
not fall within the definition of "discharges associated 
with industrial activity." In my view, this determination 
was reasonable. 

The majority concedes [**62] that the statute does 
not define "discharge associated with industrial activity." 
Ante at 6213. The operative phrase, as my colleagues note, 
is "associated with." See id. For purposes of evaluating the 
light industry exemption, I concede that manufacturing 
falls within the generally accepted meaning of "industrial 
activity," and that many of the facilities exempted by the 
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EPA rule are manufacturers. Nonetheless, that concession 
does not compel the conclusion that discharges from such 
facilities are "associated with industrial activity." 

The majority concludes, without explanation, that the 
phrase "discharges associated with industrial activity" is 
"very broad." Ante at 6214. Neither the plain meaning of 
the term "associated" nor the legislative history of the 
statute support this conclusion. "Associated with" means 
closely related to or connected with. See Webster's Ninth 
New Collegiate Dictionary 110 (1986). To the extent it 
casts any light on the subject, the legislative history sup-
ports a narrow reading of the phrase "associated with." 
Four members of the House, in the course of floor debates 
on the measure both before and after President Reagan's 
veto, explained [**63] that: 

[a] discharge is associated with industrial activity if it 
is directly related to manufacturing, processing or raw 
materials storage areas at an industrial plant. Discharges 
which do not meet this definition include those discharges 
associated with parking lots and administrative and em-
ployee buildings. 

133 Cong. Rec. 985 (1987) (statement of Rep. 
Hammerschmidt) (emphasis added). 1  The underscored 
language suggests that Congress intended to regulate only 
discharges directly related to certain activities at industrial 
facilities. EPA's interpretation, that discharges are "di-
rectly related" to these activities only if storm water may 
reasonably be expected to come into contact with them 
before its discharge, is eminently logical. 

1 This statement was repeated verbatim by Reps. 
Stangeland and Snyder. 133 Cong. Rec. at 991-92; 
132 Cong. Rec. at 31,959, 31,964 (1986). Rep. 
Rowland offered a slight variation on the theme: 

One of the discharge categories is "a dis-
charge associated with an industrial activity." A 
discharge is not considered to be associated with 
industrial activity unless it is directly related to 
manufacturing, processing, or raw materials 
storage areas at an industrial plant. Such dis-
charges include [sic] those from parking lots and 
administrative areas and employee buildings. 

132 Cong. Rec. at 31,968. Rep. Rowland 
apparently misspoke; he probably meant, like the 
other legislators who addressed the topic, to say 
"such discharges do not include" those from 
parking lots. 

[* *64] The majority opinion interprets the exclusion 
of parking lots as an expression of congressional intent "to 
exclude only those facilities or parts of a facility that are 
completely non-industrial." Ante at 6215. My colleagues' 
reliance on the second sentence of the statement quoted  

above to establish this intent, however, is misplaced. The 
sentence relied on cannot assist us in our search for the 
meaning of "associated with" because it employs that very 
term. Moreover, it does not pretend to establish an ex-
haustive list of areas excluded from regulation. Legisla-
tors listed discharges from parking lots and administrative 
and employee buildings as among those not directly re-
lated to industrial activity; no one suggested that only 
discharges associated with those structures were to be 
excluded. 

EPA's definition is consistent with the plain words of 
the statute and, to the extent any intent is discernible, the 
congressional intent. EPA has defined the term "storm 
water discharge associated with industrial activity" to 
cover only those discharges reasonably expected to come 
into contact with industrial activities. A large number of 
facilities automatically fall within EPA's [**65] defini-
tion and are required to [*1314] apply for permits. Be-
cause facilities falling within certain specified classifica-
tions under the Standard Industrial Classification manual 
generally conduct their operations entirely indoors, 
minimizing the likelihood of contact with storm water, 
EPA has not automatically included them within the 
regulations. However, these facilities are required to 
apply for permits if "areas where material handling 
equipment or activities, raw materials, intermediate 
products, final products, waste materials, byproducts, or 
industrial machinery at these facilities are exposed to 
storm water." 40 C.F.R. § 122.26(b)(14). If a storm water 
discharge is in fact directly related to or associated with 
the industrial activity carried on at a facility falling within 
the light industry category, the facility must obtain a 
permit. 2 

 

2 Thus, nothing turns on the assumption, attacked 
by my colleagues as unsupported by the record, 
ante at 6215, that industrial activities at this 
category of facilities will take place largely in-
doors. Where the assumption does not hold true, 
the permit requirement applies with full force. I 
also note that NRDC has pointed us to no evidence 
undermining EPA's assumption. 

Unlike my colleagues, I decline to assume 
that EPA will not carry out its responsibility to 
identify and to require permits of facilities where 
industrial activities are in fact exposed to storm 
water, or that such facilities will ignore their 
statutory duty to apply for permits. Should that 
occur, a lawsuit challenging EPA's failure to en-
force its regulations might well be in order. An 
unsubstantiated suspicion that EPA may not vig-
orously enforce its regulations, however, does not 
make those regulations arbitrary or capricious. 

Received 
June 17, 2011
Commission on
State Mandates



Page 21 
966 F.2d 1292, *; 1992 U.S. App. LEXIS 12517, **; 
34 ERC (BNA) 2017; 92 Cal. Daily Op. Service 4703 

[**66] In my view, the statute's treatment of oil and 
gas facilities supports EPA's reading of the term "associ-
ated with industrial activity." Congress specifically ex-
empted from the permit requirement discharges from oil 
and gas facilities and mining operations which have not 
come in contact with raw materials, finished products, or 
waste products. CWA § 402(1)(2). This section indicates a 
congressional intent to exempt uncontaminated dis-
charges which have not come into contact with "industrial 
activities" from regulation. For oil, gas, and mining op-
erations, Congress in this section supplied a specific, and 
quite limited, definition of "industrial activities." For 
other facilities, that definition was left to the discretion of 
EPA, which has adopted a much broader definition, en-
compassing contact with such things as industrial ma-
chinery and materials handling equipment. See 40 C.F.R. 
§ 122.26(b)(14). 

I do not mean to suggest that the majority's con-
struction of the statute is untenable. It may even be pref-
erable to the reading chosen by the agency. Nonetheless, 
in my view the statute is ambiguous and the legislative 
history does not demonstrate any clear congressional 
intent. The question [**67] before this court, therefore, is 
not whether "the agency construction was the only one it 
permissibly could have adopted" or even whether it is the 
"reading the court would have reached if the question 
initially had arisen in a judicial proceeding." Chevron, 
U.S.A. v. NRDC, 467 U.S. 837, 843, n.9, 104 S. Ct. 2778, 
81 L. Ed. 2d 694 (1984). We need only inquire if the 
agency's construction is a permissible one. Id. at 843. 
EPA's definition falls well within permissible bounds, and 
should be upheld. 

B 

Although the issue is closer, I also am not persuaded 
that EPA's exemption for construction sites under five 
acres should be struck down. EPA has not conceded that 
"construction activity is industrial in nature." Ante at 
6217-18. In the preamble to its final rule, EPA noted that 
"Construction activity at a high level of intensity is com-
parable to other activity that is traditionally viewed as 
industrial, such as natural resource extraction." 3 55 Fed. 
Reg. 48,033 (1990) (emphasis added). EPA explained that 
it was "attempting to focus [regulation] only on those 
construction activities [*1315] that resemble industrial 
activity." 55 Fed. Reg. at 48,035 [**68]  (emphasis 
added). 

3 EPA did admit that "even small construction 
sites may have a significant negative impact on 
water quality in localized areas," 55 Fed. Reg. at 
48,033. In the absence of any indication of what 
EPA meant by "small," however, that statement 
does not undermine EPA's exemption of sites 
under five acres. 

Neither NRDC nor the majority point to anything in 
the statute or the legislative history that would require the 
agency to define "industrial activity" as including all 
construction operations. Accordingly, I believe deference 
is due EPA's definition, provided it is not arbitrary, ca-
pricious, or manifestly contrary to the statute. Chevron, 
U.S.A., 467 U.S. at 844. 

In trying to determine when construction should be 
treated as industrial activity, EPA considered a number of 
possible approaches. See 55 Fed. Reg. at 48,035. Ex-
empting construction that would be completed within a 
certain designated time frame was deemed inappropriate, 
because the work [**69] could be both intensive and 
expansive but nonetheless take place over a short period 
of time. Basing the limit on quantity of soil removed was 
also rejected as not relating to the amount of land surface 
disturbed. EPA finally settled on the surface area dis-
turbed by the construction project as a feasible and ap-
propriate mechanism for "identifying sites that are [sic] 
amount to industrial activity." 55 Fed. Reg. at 48,036. 

Having determined that not all construction amounts 
to industrial activity, and that the appropriate basis for 
differentiation is land area disturbed, EPA then had to 
determine where to draw the line. Initially, EPA proposed 
to exempt all construction operations disturbing less than 
one acre of land, as well as single family residential pro-
jects disturbing less than five acres. 53 Fed. Reg. 49,431 
(1988). In the final rule, however, EPA adopted a 
five-acre minimum for all construction projects. 55 Fed. 
Reg. 48,066 (1990); 40 C.F.R. § 122.26(b)(14)(x). 

Admittedly, the final rule contains little in the way of 
justification for treating two-acre sites differently than 
five-acre ones, but that does not necessarily make [**70] 
it arbitrary and capricious. Line-drawing is often difficult. 
NRDC was apparently willing to accept EPA's proposed 
one-acre/five-acre rule. Although NRDC now challenges 
the blanket five-acre rule, it offers no evidence that sites 
excluded from the permitting requirement constitute 
"industrial activity." In such absence of any evidence in 
the record undermining EPA's conclusion on an issue 
squarely within its expertise, I believe the rule must be 
upheld. 

4 Because I conclude that the rule falls within the 
permissible bounds of the statutory definition of 
"discharges associated with industrial activity," I 
need not consider the applicability of the de 
minimis exception. 

III 

Finally, while I concur in the result reached by the 
majority in Part II.D, rejecting NRDC's claim that EPA 
has unlawfully failed to require substantive controls on 
municipal discharges, I disagree with the majority's rea- 
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soning. In my view, NRDC's claim is premature, and we 
should decline to address its merits. 

NRDC contends that the 1987 amendments [**71] 
require EPA to establish substantive controls for mu-
nicipal storm water discharges. In support of this argu-
ment, NRDC relies on CWA § 402(p)(3)(B), 33 U.S.C. § 
1342(p)(3)(B), which provides: 

Permits for discharges from municipal storm sewers - 
* * * 

(ii) shall include a requirement to effectively prohibit 
non-stormwater discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of 
pollutants to the maximum extent practicable. . . . 

This section refers only to permits, and says nothing 
about permit applications. Because EPA has yet to issue 
any permits, NRDC's claim on this point is premature. In 
the absence of any indication to the contrary, we must  

assume that any permit issued will comply with all ap-
plicable statutory requirements. The statute does not re-
quire that EPA detail the substantive controls to be im-
posed when establishing permit application requirements. 
Accordingly, I would reject NRDC's claim without 
[*1316] reaching the issue of the Administrator's discre-
tion in selecting those controls. 

IV 

In sum, I join much of my colleagues' opinion. 
However, I would not require EPA to issue supplemental 
regulations detailing the time line for [**72] issuance of 
and compliance with permits, and I would uphold EPA's 
definition of "discharge associated with industrial activ-
ity." Finally, I would reject NRDC's claim that EPA is 
required to detail control measures in the permit applica-
tion regulations on the grounds that the statute requires 
control measures only in the permits themselves. 
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MEDICAL CENTER, Defendant and Appellant. 
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COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT, DI- 
VISION EIGHT 

174 Cal. App. 4th 1224; 94 Cal. Rptr. 3d 890; 2009 Cal. App. LEXIS 925 

June 11, 2009, Filed 

SUBSEQUENT HISTORY: Rehearing denied by Bode 
v. Los Angeles Metropolitan Medical Center, 2009 Cal. 
App. LEXIS 1212 (Cal. App. 2d Dist., July 6, 2009) 
Review denied by Bode, M.D. (Georgia) v. Los Angeles 
Metropolitan Medical Center, 2009 Cal. LEXIS 9655 
(Cal., Sept. 9, 2009) 

PRIOR HISTORY: [***1] 
APPEAL from a judgment of the Superior Court of Los 

Angeles County, No. BS108838, David P. Yaffe, Judge. 

DISPOSITION: Affirmed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: The Superior Court of Los 
Angeles County, California, granted plaintiff anesthesi-
ologist's petition for administrative mandate to set aside 
defendant hospital's decision to first suspend, and then not 
renew, the anesthesiologist's temporary privilege to prac-
tice at the hospital. The hospital appealed the judgment. 

OVERVIEW: The court held that the hospital's appellate 
review committee committed legal error when it upheld 
adverse actions against the anesthesiologist's privileges 
by placing the burden of proof on her. Once the hospital 
granted staff privileges, as defined by Bus. & Prof. Code, 
§ 805, it assumed the burden of proof under Bus. & Prof. 
Code, § 809.3, at any hearing to justify taking action 

against those privileges for a medical disciplinary cause 
or reason, despite her original status as an initial applicant. 
This would not have placed the burden of proof on the 
hospital if it had proceeded to consider the initial appli-
cation but, at the time of the anesthesiologist's hearing to 
rebut charges regarding a missing Demerol ampule, she 
had withdrawn her application. Under that burden of 
proof, the court held that the judicial review committee 
was justified in concluding that there was no way to ap-
portion blame for the disappearance of the Demerol, that 
the medical executive committee therefore failed to prove 
that the anesthesiologist was responsible, and therefore 
that, when the burden of proof was placed on the hospital, 
there was no good cause for the actions taken. 

OUTCOME: The court affirmed the judgment. 

LexisNexis(R) Headnotes 

Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN1] A medical cause or disciplinary reason means that 
aspect of a licentiate's competence or professional con-
duct that is reasonably likely to be detrimental to patient 
safety or to the delivery of patient care. Bus. & Prof. Code, 
§ 805, subd. (a)(6). 
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Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN2] See Bus. & Prof. Code, § 805, subd. (a)(4). 

Evidence > Procedural Considerations > Burdens of 
Proof > Allocation 
Evidence > Procedural Considerations > Burdens of 
Proof > Preponderance of Evidence 
Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN3] Bus. & Prof. Code, § 809.3, allocates the burden of 
producing evidence and of proof at hearings that fall 
under the reporting requirements of Bus. & Prof. Code, § 
805. The peer review body always has the initial duty to 
present evidence which supports the charge or recom-
mended action. § 809.3, subd. (b)(1). Initial applicants 
have the burden of proof by a preponderance of the evi-
dence of their qualifications by producing information 
which allows for adequate evaluation and resolution of 
reasonable doubts concerning their current qualifications 
for staff privileges, membership, or employment. Initial 
applicants shall not be permitted to introduce information 
not produced upon request of the peer review body during 
the application process, unless the initial applicant estab-
lishes that the information could not have been produced 
previously in the exercise of reasonable diligence. § 809.3, 
subd. (b)(2). In all other cases than those involving initial 
applicants, the peer review body has the burden of prov-
ing its action or recommendation is reasonable and war-
ranted by a preponderance of the evidence. 

Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN4] See Bus. & Prof. Code, §§ 809 - 809.9. 

Administrative Law > Judicial Review > Remedies > 
Mandamus 
Administrative Law > Judicial Review > Standards of 
Review > Substantial Evidence 
Healthcare Law > Business Administration & Organi-
zation > Peer Review > General Overview 
[HN5] A hospital's decisions resulting from peer review 
proceedings are subject to judicial review by administra-
tive mandate under Code Civ. Proc., § 1094.5. Bus. & 
Prof. Code, § 809.8. In examining a hospital board's de-
cision, the trial court must determine two issues. The first 
is a question of law: whether the governing body applied 
the correct standard in conducting its review of the matter. 
Second, after determining that the correct standard was 
used, the trial court must determine whether the governing 
body's decision was supported by substantial evidence. § 
1094.5, subds. (b)-(d). 

Administrative Law > Judicial Review > Standards of 
Review > De Novo Review 
Administrative Law > Judicial Review > Standards of 
Review > Substantial Evidence 
Healthcare Law > Business Administration & Organi-
zation > Peer Review > General Overview 
[HN6] The phrase in the nature of an appellate review," 
in the context of medical peer review, has been judicially 
construed to mean that an appellate committee does not sit 
as a trier of fact, but instead determines whether the de-
cision of a judicial review committee -- which was the 
trier of fact -- was supported by substantial evidence. As a 
result, the court's review concerns whether an appellate 
review committee properly conducted its appellate review 
of the judicial review committee's decision. Determining 
whether the appellate review committee chose the correct 
legal standards and properly applied them is a question of 
law. In determining whether substantial evidence supports 
the appellate review committee's decision, the court in-
dependently reviews the evidence before the judicial 
review committee to see if it constituted substantial evi-
dence in support of that committee's findings of ultimate 
fact. The court then compares its independent conclusion 
on that question of law with the conclusion reached by the 
appellate review committee to determine whether it cor-
rectly applied the substantial evidence rule. 

Governments > Legislation > Interpretation 
[HN7] In construing a statute, the court's primary task is 
to determine the Legislature's intent. The court's first step 
is to scrutinize the words used in the statute and give them 
a plain and commonsense meaning. If the language is 
clear and unambiguous, there is no need for construction 
or for resort to indicia of the Legislature's intent. However, 
the literal meaning of a statute must be aligned with its 
purpose. Therefore, the meaning of a statute may not be 
determined from a single word or sentence. The words 
must be construed in context, and provisions relating to 
the same subject matter or that are part of the same 
statutory scheme must be read together and harmonized to 
the extent possible. 

Evidence > Procedural Considerations > Burdens of 
Proof > Allocation 
Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN8] Bus. & Prof. Code, § 809.3, sets forth only two 
statuses when allocating the burden of proof: initial ap-
plicants and all others. 
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Evidence > Procedural Considerations > Burdens of 
Proof > Allocation 
Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[HN9] Bus. & Prof. Code, § 809.3, subd. (b)(2), states that 
initial applicants have the burden of proving their quali-
fications by producing information that allows for ade-
quate evaluation of their suitability for staff privileges or 
membership. They may not produce new information at 
the discipline hearing without good cause. In the case of a 
first time applicant, a decision to reject an application due 
to a medical disciplinary cause or reason obviously must 
rely on reports of misconduct or other negative incidents 
that occurred in the past at some other health facility. If a 
hospital is considering rejecting an applicant based on 
such information, the hospital cannot reasonably be ex-
pected to prove those incidents, and it therefore makes 
sense to place the burden on the initial applicant to pro-
duce sufficient information to disprove them. In other 
situations, when a licensee is working at a health facility 
under some arrangement, a decision to terminate that 
arrangement for a medical disciplinary cause or reason in 
all likelihood is based on recent conduct occurring while 
the licensee was at that hospital pursuant to that ar-
rangement. In such cases, the hospital can bear the burden 
of proof because it will have control over and access to all 
the relevant witnesses and information. 

Healthcare Law > Business Administration & Organi-
zation > Peer Review > Statutes 
[BN10] Under Bus. & Prof. Code, § 805, subd. (b)(2), 
staff privileges are broadly defined as any arrangement 
under which a licensee is allowed to practice at a health 
care facility, including but not limited to temporary staff 
privileges. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court granted an anesthesiologist's petition 
for administrative mandate to set aside a hospital's deci-
sion to first suspend, and then not renew, her temporary 
staff privilege to practice at the hospital. (Superior Court 
of Los Angeles County, No. BS108838, David P. Yaffe, 
Judge.) 

The Court of Appeal affirmed the judgment, holding 
that the hospital's appellate review committee committed 
legal error when it upheld adverse actions against the 
anesthesiologist's privileges by placing the burden of 
proof on her. Once the hospital granted the anesthesiolo-
gist temporary staff privileges, as defined by Bus. & Prof. 
Code, § 805, it assumed the burden of proof under Bus. & 
Prof. Code, § 809.3, at any hearing to justify taking action  

against those privileges for a medical disciplinary cause 
or reason, despite the anesthesiologist's original status as 
an initial applicant. This would not have placed the bur-
den of proof on the hospital if it had proceeded to consider 
the initial application but, at the time of the anesthesiolo-
gist's hearing to rebut charges regarding a missing 
Demerol ampule, she had withdrawn her application for 
staff privileges. Under that burden of proof, the court held 
that the judicial review committee was justified in con-
cluding that there was no way to apportion blame for the 
disappearance of the Demerol ampule, that the medical 
executive committee failed to prove that the anesthesi-
ologist was responsible, and therefore that, when the 
burden of proof was placed on the hospital, there was no 
good cause for the actions taken against the anesthesi-
ologist's privileges. (Opinion by Rubin, Acting P. J., with 
Bigelow, J., and Bauer, J.; concurring.) [*1225] 

* Judge of the Orange Superior Court, assigned 
by the Chief Justice pursuant to article VI, section 
6 of the California Constitution. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 

(1) Healing Arts and Institutions § 22--Medical Prac-
titioners--Disciplinary  Proceedings--Definitions.--A 
medical cause or disciplinary reason means that aspect of 
a licentiate's competence or professional conduct that is 
reasonably likely to be detrimental to patient safety or to 
the delivery of patient care (Bus. & Prof Code, § 805, 
subd. (a)(6)). 

(2) Healing Arts and Institutions § 22--Medical Prac-
titioners--Peer  Review Hearings--Burdens of 
Proof.--Bus. & Prof. Code, § 809.3, allocates the burden 
of producing evidence and of proof at hearings that fall 
under the reporting requirements of Bus. & Prof. Code, § 
805. The peer review body always has the initial duty to 
present evidence that supports the charge or recom-
mended action (§ 809.3, subd. (b)( 1)). Initial applicants 
have the burden of proving by a preponderance of the 
evidence their qualifications by producing information 
that allows for adequate evaluation and resolution of 
reasonable doubts concerning their current qualifications 
for staff privileges, membership, or employment. Initial 
applicants are not permitted to introduce information not 
produced upon request of the peer review body during the 
application process, unless the initial applicant establishes 
that the information could not have been produced pre-
viously in the exercise of reasonable diligence (§ 809.3, 
subd. (b)(2)). In all other cases than those involving initial 
applicants, the peer review body has the burden of prov- 
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ing its action or recommendation is reasonable and war-
ranted by a preponderance of the evidence. 

(3) Healing Arts and Institutions § 24--Medical Prac-
titioners--Peer Review Hearings--Judicial Review.--A 
hospital's decisions resulting from peer review proceed-
ings are subject to judicial review by administrative 
mandate under Code Civ. Proc., § 1094.5 (Bus. & Prof. 
Code, § 809.8). In examining a hospital board's decision, 
the trial court must determine two issues. The first is a 
question of law: whether the governing body applied the 
correct standard in conducting its review of the matter. 
After determining that the correct standard was used, the 
trial court must determine whether the governing body's 
decision was supported by substantial evidence (§ 1094.5, 
subds. (b)-(d)). 

(4) Statutes § 21--Construction--Legislative In-
tent--Plain Meaning--Context.--In construing a statute, 
the court's primary task is to determine the Legislature's 
intent. The court's first step is to scrutinize the words used 
in the statute and give them a plain and commonsense 
[*1226] meaning. If the language is clear and unambi-
guous, there is no need for construction or for resort to 
indicia of the Legislature's intent. However, the literal 
meaning of a statute must be aligned with its purpose. 
Therefore, the meaning of a statute may not be determined 
from a single word or sentence. The words must be con-
strued in context, and provisions relating to the same 
subject matter or that are part of the same statutory 
scheme must be read together and harmonized to the 
extent possible. 

(5) Healing Arts and Institutions § 22--Medical Prac-
titioners--Peer  Review Hearings--Burdens of 
Proof--Initial Applicant.--Bus. & Prof. Code, § 809.3, 
sets forth only two statuses when allocating the burden of 
proof: initial applicants and all others. Bus. & Prof Code, 
§ 809.3, subd. (b)(2), goes on to state that initial appli-
cants have the burden of proving their qualifications by 
producing information that allows for adequate evaluation 
of their suitability for staff privileges or membership. 
They may not produce new information at the discipline 
hearing without good cause. In the case of a first time 
applicant, a decision to reject an application due to a 
medical disciplinary cause or reason obviously must rely 
on reports of misconduct or other negative incidents that 
occurred in the past at some other health facility. If a 
hospital is considering rejecting an applicant based on 
such information, the hospital cannot reasonably be ex-
pected to prove those incidents, and it therefore makes 
sense to place the burden on the initial applicant to pro-
duce sufficient information to disprove them. In other 
situations, when a licensee is working at a health facility 
under some arrangement, a decision to terminate that  

arrangement for a medical disciplinary cause or reason in 
all likelihood is based on recent conduct occurring while 
the licensee was at that hospital pursuant to that ar-
rangement. In such cases, the hospital can bear the burden 
of proof because it will have control over and access to all 
the relevant witnesses and information. 

(6) Healing Arts and Institutions § 22--Medical Prac-
titioners--Peer  Review Hearings--Staff Privi-
leges.--Under Bus. & Prof. Code, § 805, subd. (b)(2), staff 
privileges are broadly defined as any arrangement under 
which a licensee is allowed to practice at a health care 
facility, including but not limited to temporary staff 
privileges. [*1227] 

(7) Healing Arts and Institutions § 22--Medical Prac 
titioners--Peer  Review Hearings--Burdens of 
Proof--Temporary Staff Privileges.--Once a hospital 
granted an anesthesiologist temporary staff privileges, as 
defined by Bus. & Prof Code, § 805, it assumed the 
burden of proof under Bus. & Prof. Code, § 809.3, at any 
hearing to justify taking action against those privileges for 
a medical disciplinary cause or reason, despite her origi-
nal status as an initial applicant. This would not have 
placed the burden of proof on the hospital if it had pro-
ceeded to consider the initial application but, at the time of 
the anesthesiologist's hearing to rebut charges regarding a 
missing Demerol ampule, she had withdrawn her appli-
cation. 

[Cal. Forms of Pleading and Practice (2009) ch. 416, 
Physicians: Membership on Hospital Staffs or in Profes-
sional Organizations, § 416.15; 1 Witkin, Cal. Evidence 
(4th ed. 2000) Introduction, § 61.] 

COUNSEL: Fisher, Sparks, Grayson & Wolfe, Jerry R. 
Sparks; Greines, Martin, Stein & Richland, Robert A. 
Olson and Marc J. Poster for Defendant and Appellant. 

Fenton & Nelson, Henry R. Fenton, Dennis E. Lee and 
Benjamin J. Fenton for Plaintiff and Respondent. 

JUDGES: Opinion by Rubin, Acting P. J., with Bigelow 
and Bauer, JJ., concurring. 

OPINION BY: Rubin 

OPINION 

[**892] RUBIN, Acting P. J.--Los Angeles Met-
ropolitan Medical Center appeals from the judgment 
entered after the trial court granted Dr. Georgia Bode's 
petition for administrative mandate to set aside the 
medical center's decision to first suspend, and then to not 
renew, her temporary privilege to practice there. We af-
firm. 
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FACTS AND PROCEDURAL HISTORY 

On January 2, 2003, Dr. Georgia Bode began work as 
an anesthesiologist at Los Angeles Metropolitan Medical 
Center (the hospital or L.A. Metro) with temporary, but 
renewable, 90-day practice privileges pending action on 
her application for membership on the hospital's medical 
staff. The [***2] hospital had recently replaced its entire 
anesthesiology staff after incidents involving the mis-
handling of controlled narcotic substances caused an 
accreditation agency to award the hospital only a condi-
tional accreditation. Bode, who had [*1228] an un-
blemished record since she began practicing in 1987, gave 
up her staff membership at Centinela Hospital in order to 
go to L.A. Metro. 

In response to the mishandled drug problem, the 
hospital instituted Sure-Med, a computer-operated drug 
dispensary system. In order to return unused drugs, a 
physician must enter information into the Sure-Med sys-
tem specifying whether drugs were used, wasted (unre-
turned after disposal by an authorized method), or re-
turned after not being used. Drug returns had to be wit-
nessed and signed off by an authorized hospital staff 
member. The hospital's pharmacy staff would confirm the 
return, and would also review patient records to be sure 
physicians properly documented the use or wastage of 
unreturned drugs. 

Within Bode's first three weeks at the hospital, she 
had problems properly documenting her use of various 
medications. Six incidents were reported between January 
6 and January 18, 2003. Some were based on Bode's 
[***3] failure to sign her name to patient records; others 
involved the failure to document the dosage administered 
or the disposition of the drugs. On January 22, 2003, Dr. 
Dapo Popoola, the hospital's surgical chief, sent Bode a 
letter setting forth the six incidents. The letter ended by 
warning that any further occurrences "may result in dis-
ciplinary action including suspension of privileges." 
(Boldface omitted.) The hospital's records show that Bode 
received training and counseling about these issues and 
seemed to have resolved them satisfactorily. 

On March 18, 2003, Bode withdrew several doses of 
medication to administer to a patient undergoing spinal 
surgery. The Sure-Med records showed that Bode ob-
tained three ampules of fentanyl, two vials of Versed, and 
one ampule of Demerol. The patient's chart showed that 
all of the fentanyl and one of the Versed doses, but not the 
Demerol, were administered. The Sure-Med records also 
showed that Bode entered the return of the Demerol and 
the remaining Versed vial. This was witnessed by a nurse, 
Vargas, who entered her own user ID and password into 
the Sure-Med system to confirm Bode's actions. However, 
when pharmacy staff checked the machines the [***4]  

next day, they could not find the Demerol ampule. Vargas 
gave three versions of what she witnessed: (1) Vargas told 
her supervisor that she told Bode that Bode was returning 
[**893] fentanyl, not Demerol, and that the machine 
needed to be corrected; (2) Vargas told the pharmacy 
chief that she did not see or recall, or had been too busy to 
see or had no idea, what Bode had returned; and (3) 
Vargas told the head of the anesthesiology department 
that she told Bode that Bode was returning fentanyl, not 
Demerol. [ * 1229] 

On March 23, 2003, the hospital's surgery department 
held an emergency peer review meeting, where the hos-
pital's chief of staff summarily suspended Bode's tempo-
rary privileges. On March 25, 2003, Bode appeared before 
a meeting of the surgery department to explain the miss-
ing Demerol ampule. Bode submitted a prepared state-
ment. Distilled, Bode said Vargas, an experienced re-
covery room nurse, witnessed and signed for the return of 
the Demerol; the Sure-Med system is complicated; the 
recovery room nurses should be able to recognize 
Demerol when they see it; and she had never before had 
any problems with dispensing or returning controlled 
substances. The peer review committee was unable to 
"come [***5] to a concrete solution regarding the dis-
crepancy." On March 26, 2003, the surgery department 
recommended that Bode's privileges remain suspended 
until their 90-day limit expired four days later. On March 
31, 2003, L.A. Metro gave Bode official notice that her 
temporary privileges would not be renewed "because of 
issues surrounding the return of controlled substances." 

Under state law and the hospital's bylaws, Bode was 
entitled to, and demanded, a hearing to rebut the charges. 
As part of that June 2003 demand, Bode told L.A. Metro 
that she had no further interest in practicing there, effec-
tively withdrawing her application. The hospital refused 
to provide a hearing and Bode filed a mandate petition 
(Code Civ. Proc., § 1085) to compel L.A. Metro to pro-
vide the hearing. (Bode v. Pacific Health Corp. (Super. Ct. 
L.A. County, 2005, No. BS085342) (Bode 1).) That peti-
tion was granted and the hospital scheduled a hearing on 
its decision to suspend and not renew Bode's privileges. 

1 Because the hospital had agreed to grant Bode a 
hearing on the nonrenewal of her privileges, the 
trial court in Bode I found that issue was moot. Its 
writ was therefore directed solely to a hearing on 
the initial  [***6] decision to suspend Bode's 
privileges. Although Pacific Health Corporation 
was also named as a party to this action, it was 
dismissed before judgment was rendered and is 
not a party to this appeal. 

In connection with the hearing, L.A. Metro sent Bode 
a letter in July 2004 stating that its decision to suspend and 
not renew her privileges was based on issues that were 

Received 
June 17, 2011
Commission on
State Mandates



Page 6 
174 Cal. App. 4th 1224, *; 94 Cal. Rptr. 3d 890, **; 

2009 Cal. App. LEXIS 925, *** 

"raised regarding the return of controlled substances from 
January 2, 2003 through March 21, 2003." In August 2004, 
the hospital sent Bode a notice of charges stating that its 
decision was based on the six January 2003 drug docu-
mentation incidents and the missing Demerol incident. 
According to the hospital's notice, "[T]he totality of these 
incidents, occurring in such a short period of time, raised 
questions about your professional qualifications and/or 
your ability to exercise the temporary privileges you had 
been granted." [*1230] 

Pursuant to the hospital's bylaws, the medical staffs 
case against Bode was brought by the hospital's medical 
executive committee. The finder of fact was a judicial 
review committee comprised of medical staff members, 
assisted by a hearing officer. Bode testified that other 
hospitals using the Sure-Med system [***7] had ex-
perienced problems with missing drugs. Bode was sure 
Vargas saw her return the Demerol and could not explain 
what happened to it. She did not return any fentanyl be-
cause she used all three ampules [**894] during the 
spinal surgery. Bode also claimed that the head of the 
hospital's pharmacy department asked her to change the 
patient's record to reflect that Demerol had been used. 
Bode declined to do so.' Vargas's statements were also in 
evidence, but Vargas did not testify. 

2 The head pharmacist denied having said this. 

In general, under state law and L.A. Metro's bylaws, 
the burden of proof for an initial applicant at this type of 
personnel hearing lay with the physician being disciplined. 
In all other cases, the burden of proof lay with the hospital. 

The judicial review committee was unsure whether to 
place the burden of proof on Bode and, acting on the 
hearing officer's recommendation, decided the case in the 
alternative, first by placing the burden on Bode, then by 
evaluating the evidence as if the hospital bore the burden 
of proof. Regardless of who bore the burden of proof, the 
judicial review committee found that the six recording 
and documentation incidents in January 2003 were 
[***8] established only in part, and that, as to those, the 
hospital properly warned Bode that further incidents 
might result in discipline. However, regardless of who 
bore the burden of proof, the judicial review committee 
"is not making any finding that Dr. Bode's care was defi-
cient or inappropriate." Also without regard to the burden 
of proof, the judicial review committee was unable to 
determine what happened to the missing Demerol ampule. 
This was based in part on confusion as to both what nurse 
Vargas saw and what she told others about the incident, 
combined with Vargas's failure to testify at the hearing. 

3 We discuss the applicable statutes and hospital 
bylaws in detail post, in parts 1 and 2 of our dis-
cussion. 

Based on these findings, when the burden of proof 
was placed on the hospital, the judicial review committee 
found that the hospital's decision to suspend and not re-
new Bode's temporary privileges was not reasonable or 
warranted. When the burden of proof was placed on Bode, 
however, the judicial review committee came to a dif-
ferent conclusion. First, it noted that the hospital, acting 
on advice of counsel, had rescinded its decision to sus-
pend Bode's temporary privileges. As a [* **9] result, that 
decision was no longer [*1231] at issue. In regard to the 
decision not to renew her temporary privileges, the judi-
cial review committee found that Bode had failed to 
produce sufficient evidence of "her qualifications for 
medical staff privileges" at L.A. Metro. This evidence 
included a letter from Bode to the medical executive 
committee, four letters of reference, Bode's application 
for staff privileges, her completion of just three of six 
required proctoring reports, and the testimony of a phy-
sician about the charges against Bode. Based on this, the 
judicial review committee found that Bode "was involved 
in seven cases which raised concerns during the period of 
her temporary privileges ... and did not present adequate 
evidence of her proficiency as an anesthesiologist." 

Bode and the medical executive committee sepa-
rately challenged the portions of the judicial review 
committee's findings that were unfavorable to them, by 
way of an appeal to the hospital board's appellate review 
committee. That group ruled as an issue of law that Bode 
was nothing more than an initial applicant who bore the 
burden of proof because her temporary privileges were 
issued solely in conjunction with her [***10] pending 
initial application for staff privileges. 

Applying the substantial evidence test, the appellate 
review committee found that there was substantial evi-
dence to up [**895] hold that portion of the judicial 
review committee's decision which found cause to sus-
pend and not renew Bode's privilege when she bore the 
burden of proof. The appellate review committee adopted 
the judicial review committee's findings in this regard, 
and concluded that Bode's failure to "resolve all doubts" 
about what happened to the missing Demerol ampule 
meant she had failed to prove she was not responsible for 
its loss. The appellate review committee found that the six 
January 2003 reporting and documentation incidents were, 
by themselves, sufficient reason to suspend and not renew 
Bode's temporary privileges. The appellate review com-
mittee concluded in the alternative that even if the hospital 
bore the burden of proof, a decision for Bode was not 
supported by substantial evidence because the judicial 
review committee's findings showed that suspension and 
nonrenewal were proper based solely on the six January 
2003 documentation incidents. 

Bode then filed an administrative mandate petition 
(Code Civ. Proc., § 1094.5), [***11] contending the 
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appellate review committee mistakenly placed the burden 
of proof on her and exceeded its authority by reweighing 
the evidence introduced before the judicial review com-
mittee. The trial court ruled that, as [*1232] a holder of 
temporary staff privileges, Bode was not an initial appli-
cant and that the appellate review committee therefore 
erred to the extent its decision was based on Bode bearing 
the burden of proof. The trial court also found that the 
appellate review committee erred to the extent it alterna-
tively relied on the six January 2003 documentation in-
cidents to support the hospital's actions. This was so, the 
trial court found, because the only reason given to Bode at 
the time of her suspension and nonrenewal was an issue 
concerning the return of controlled substances, and none 
of the six documentation incidents involved the actual 
return of such items. In its judgment, the trial court said it 
had "independently examined the administrative record, 
and ... exercised its independent judgment as to the weight 
of the evidence ... ." The court issued a writ directing the 
hospital to vacate the appellate review committee's deci-
sion and conduct further proceedings as it [***12] deems 
necessary that are consistent with the court's decision. 

L.A. Metro contends the trial court erred because (1) 
Bode was an initial applicant who bore the burden of 
proof; (2) the court was bound by the substantial evidence 
rule and could not exercise its independent judgment; and 
(3) under the substantial evidence rule, the appellate re-
view committee ruled correctly. 

DISCUSSION 

1. Hospital Peer Review Legislation 

Acute care hospitals must have an organized medical 
staff that is responsible to the hospital's governing body 
for the adequacy and quality of medical care. (Cal. Code 
Regs., tit. 22, § 70703, subd. (b).) The medical staff must 
adopt written bylaws setting the procedures and criteria 
for evaluating applicants for staff appointments, creden-
tials, privileges, reappointments, and other related matters. 
The bylaws must also contain an enforcement mechanism 
(Ibid.) In short, the bylaws must establish a peer review 
process. (Smith v. Selma Community Hospital (2008) 164 
Cal.App.4th 1478, 1482 [80 Cal. Rptr. 3d 745] (Smith).) 

(1) A peer review body must submit a report to the 
Medical Board of California or other appropriate agency 
when it takes any of the following actions due to a medical 
disciplinary cause [* **13] or reason: (1) denies or rejects 
a medical licensee's application for staff membership; (2) 
terminates or revokes a licensee's membership, staff 
[**896] privileges, or employment; or (3) imposes re-
strictions (or restrictions are voluntarily accepted), on 
staff privileges, membership, or employment for a cu-
mulative total of 30 days or [*1233] more for any 
12-month period. (Bus. & Prof. Code, § 805, subd. (b).) 4  

[1-W1] A medical cause or disciplinary reason "means that 
aspect of a licentiate's competence or professional con-
duct that is reasonably likely to be detrimental to patient 
safety or to the delivery of patient care." (Id., subd. 
(a)(6).) [11N2] "'Staff privileges' means any arrangement 
under which a licentiate is allowed to practice in or pro-
vide care for patients in a health facility. Those arrange-
ments shall include, but are not limited to, full staff 
privileges, active staff privileges, limited staff privileges, 
auxiliary staff privileges, provisional staff privileges, 
temporary staff privileges, courtesy staff privileges, lo-
cum tenens arrangements, and contractual arrangements 
to provide professional services, including, but not limited 
to, arrangements to provide outpatient services." (Id., 
[***14] subd. (a)(4).) 

4 All further undesignated section references are 
to the Business and Professions Code. 

(2) At issue here is [HN3] section 809.3, which al-
locates the burden of producing evidence and of proof at 
hearings that fall under the reporting requirements of 
section 805. The peer review body always has the initial 
duty to present evidence that supports the charge or 
recommended action. (§ 809.3, subd. (b)(1).) "Initial 
applicants" have the burden of proof "by a preponderance 

' of the evidence of their qualifications by producing in-
formation which allows for adequate evaluation and 
resolution of reasonable doubts concerning their current 
qualifications for staff privileges, membership, or em-
ployment. Initial applicants shall not be permitted to in-
troduce information not produced upon request of the peer 
review body during the application process, unless the 
initial applicant establishes that the information could not 
have been produced previously in the exercise of rea-
sonable diligence." (Id., subd. (b)(2).) In all other cases 
than those involving initial applicants, the peer review 
body has the burden of proving its action or recommen-
dation is reasonable and warranted by a preponderance of 
[***15] the evidence. (Id., subd. (b)(3).) 

Section 809.3 was part of legislation that took effect 
in 1990, by which California opted out of federal peer 
review legislation and set its own standards for this 
process. (§§ 809-809.9.) These provisions [HN4] "shall 
not affect the respective responsibilities of the organized 
medical staff or the governing body of an acute care hos-
pital with respect to peer review ... . It is the intent of the 
Legislature that written provisions implementing Sections 
809 to 809.8, inclusive, in the acute care hospital setting 
shall be included in medical staff bylaws that shall be 
adopted by a vote of the members of the organized 
medical staff and shall be subject to governing body ap-
proval ... ." (§ 809, subd. (a)(8).) Therefore, the peer re-
view rules applicable here have two sources: sections 809 
to 809.9 and L.A. Metro's bylaws. (Smith, supra, 164 
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Cal.App.4th at p. 1484.) We examine those bylaws next. 
[* 1234] 

2. L.A. Metro's Bylaws 

The hospital's bylaws list only six categories of staff 
members: provisional, active, associate, affiliate, courtesy, 
and honorafy. The bylaws also identify three other cate-
gories of physicians who may practice at the hospital: 
those with [***16] contractual relationships, those who 
qualify as allied health professionals, and those granted 
temporary privileges. With the proper recommendation, 
temporary privileges may be granted in three circum-
stances: [**897] for the care of specific patients, for 
locum tenens arrangements, 

5 
 and upon request of those 

who have applied for appointment to the medical staff. As 
to the latter, the bylaws provide: "After receipt of a com-
pleted application for Staff appointment, including a re-
quest for specific temporary privileges, an appropriately 
licensed applicant may be granted temporary privileges 
for an initial period up to 90 days, with subsequent re-
newals not to exceed the period in time until appointment 
to the Medical Staff. In exercising such privileges, the 
applicant shall act under the supervision of the Chief of 
the Department, or his designee, to which the applicant is 
assigned ... ." Temporary privileges are granted "only 
when the information available reasonably supports a 
favorable determination regarding the requesting practi-
tioner's qualifications, ability, judgment and current 
competence to exercise the privileges requested ... ." They 
may be terminated " [u]pon the discovery of [***17] any 
information or the occurrence of any event of a nature 
which raises questions about the practitioner's profes-
sional qualifications or ability to exercise any or all of the 
temporary privileges granted ... ." A practitioner whose 
temporary privileges are denied or terminated is entitled 
to the procedural rights set forth elsewhere in the bylaws. 

5 Locum tenens means a physician who acts as a 
temporary substitute for another. (Khajavi v. 
Feather River Anesthesia Medical Group (2000) 
84 Cal.App.4th 32, 39 [ 100 Cal. Rptr. 2d 627] .) 

Under the bylaws' hearing and appellate review 
procedures, the judicial review committee, comprised of 
three medical staff members, takes evidence and makes 
findings of fact concerning any charges or adverse actions 
against hospital practitioners. In all cases, the hospital has 
the burden of producing evidence to support the charges 
or recommendations. If these concern the practitioner's 
initial application for Staff membership or privileges or 
initial application for an advancement in Staff member-
ship category or for clinical privileges not previously 
granted to the practitioner, the practitioner ('initial appli-
cant') shall have the burden of persuading the Judicial 
Review Committee [***18] by a preponderance of evi- 

dence of his or her current qualifications for the requested 
Staff membership or privileges by producing information 
which allows the Judicial Review Committee to ade-
quately evaluate and resolve all reasonable doubts con-
cerning such qualifications of the practitioner. Initial 
applicants shall not be permitted to introduce information 
during the hearing which such practitioner did not pro-
duce during the application process in [*1235] response 
to a request from the Medical Staff for such information 
unless the initial applicant establishes to the satisfaction 
of the Judicial Review Committee that such information 
could not have been produced by the practitioner during 
the application process in the exercise of reasonable 
diligence. In all cases which do not involve an initial 
applicant, the Medical Staff representative or body taking 
or making the adverse recommendation(s) or action(s) 
shall bear the burden to present evidence which supports 
the recommendation(s) or action(s)." 

A party may challenge a judicial review committee 
decision through an appeal to the appellate review com-
mittee, whose proceedings "shall be in the nature of an 
appellate review based upon the hearing [***19] record 
of the Judicial Review Committee, that committee's de-
cision, and all other documentation considered by the 
Judicial Review Committee." "New or additional matters 
or evidence not raised or presented during the Judicial 
Review Committee [**898] hearing, and not otherwise 
reflected in the record of the hearing, shall be introduced 
at the appellate review only at the discretion of the [ap-
pellate committee] upon a showing of good cause and 
only following an explanation by the party requesting the 
consideration or introduction of such matter or evidence 
as to why it was not presented or raised at the hearing." 

3. Standard of Review 

(3) [HN5] A hospital's decisions resulting from peer 
review proceedings are subject to judicial review by ad-
ministrative mandate under Code of Civil Procedure 
section 1094.5. (Bus. & Prof. Code, § 809.8; Smith, supra, 
164 Cal.App.4th at p. 1499.) In examining a hospital 
board's decision, the trial court must determine two issues. 
The first is a question of law: whether the governing body 
(in this case the hospital's appellate review committee) 
applied the correct standard in conducting its review of 
the matter. Second, after determining that the correct 
standard was used, [***20] the trial court must determine 
whether the governing body's decision was supported by 
substantial evidence. (Code Civ. Proc., § 1094.5, subds. 
(b)-(d); Weinberg v. Cedars-Sinai Medical Center (2004) 
119 Cal.App.4th 1098, 1106-1107 [15 Cal. Rptr. 3d 6] .) 

Under the hospital's bylaws, the appellate review 
committee's proceedings were described as being "in the 
nature of an appellate review." [HN6] This phrase has 
been judicially construed to mean that the appellate 
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committee does not sit as a trier of fact, but instead de-
termines whether the decision of the judicial review 
committee--which was the trier of fact--was supported by 
substantial evidence. (Huang v. Board of Directors (1990) 
220 Cal.App.3d [*1236] 1286, 1293 [270 Cal. Rptr. 41] 
(Huang).) 6  As a result, our review concerns whether the 
appellate review committee properly conducted its ap-
pellate review of the judicial review committee's decision. 
(Smith, supra, 164 Cal.App.4th at p. 1500.) Determining 
whether the appellate review committee chose the correct 
legal standards and properly applied them is a question of 
law. (Ibid.) In determining whether substantial evidence 
supports the appellate review committee's decision, we 
independently review the evidence before the judicial 
[***21] review committee to see if it constituted sub-
stantial evidence in support of that committee's findings 
of ultimate fact. We then compare our independent con-
clusion on that question of law with the conclusion 
reached by the appellate review committee to determine 
whether it correctly applied the substantial evidence rule. 
(Id. at p. 1516.)' 

6 The hospital incorrectly contends that Huang is 
not applicable because the bylaws at issue there 
specified that the appellate board applied the sub-
stantial evidence rule. The pertinent portion of the 
bylaws quoted by the Huang court is virtually 
identical to the hospital's. (Huang, supra, 220 
Cal.App.3d at p. 1293; cf. Weinberg v. Ce-
dars-Sinai  Medical Center, supra, 119 
Cal.App.4th at pp. 1108-1111 & fn. 2 [standard of 
review for hospital appellate boards is found in 
each hospital's bylaws; because the bylaws at issue 
did not contain language limiting the hospital's 
appellate body to the substantial evidence rule, the 
appellate board could exercise independent 
judgment when reviewing factfinding committee's 
decision, but still must accord those findings great 
weight].) In accord with its own bylaws, the deci-
sion issued by L.A. Metro's appellate [***22] 
review committee expressly stated it was applying 
the substantial evidence standard. 
7 As a result, even if the trial court here erred by 
independently weighing the evidence, that error is 
harmless as it does not directly affect our analysis. 
To the extent the trial court resolved legal issues, 
such as the interpretation of the relevant statutes or 
the hospital's bylaws, it properly employed inde-
pendent review. 

[**899] 4. Because Bode Was Not an Initial Applicant, 
the Hospital Bore the Burden of Proof 

Both parties agree that the burden of proof issue is to 
be resolved by an interpretation of section 809.3. Because 
section 809.3 is called into play only when a duty to report  

arises under section 805, it is also undisputed that the 
charges against Bode asserted a medical disciplinary 
cause or reason under that provision. Bode contends the 
hospital bore the burden of proof at the factfinding hear-
ing because her temporary privileges were eliminated. 
The hospital contends she had the burden of proof because 
those privileges were inextricably linked to her pending 
application for staff membership, making her an initial 
applicant. We are therefore called upon to construe sec-
tion 809.3. 

(4) [1-M7] In doing so, our r "231 primary task is to 
determine the Legislature's intent. Our first step is to 
scrutinize the words used in the statute and give them a 
plain and commonsense meaning. If the language is clear 
and unambiguous, there is no need for construction or for 
resort to indicia of the Legislature's [*1237] intent. 
However, the literal meaning of a statute must be aligned 
with its purpose. Therefore, the meaning of a statute may 
not be determined from a single word or sentence. The 
words must be construed in context, and provisions re-
lating to the same subject matter or that are part of the 
same statutory scheme must be read together and harmo-
nized to the extent possible. (TrafficSchoolOnline, Inc. v. 
Superior Court (2001) 89 Cal.App.4th 222, 230 [ 107 Cal. 
Rptr. 2d 412] .) Sections 805 and 809.3 are both included 
in article 11 on Professional Reporting, which is part of 
chapter 1, division 2 (Healing Arts) in the Business and 
Professions Code. Because section 809.3 specifically 
references, and is triggered by, section 805, we must read 
these statutes together and harmonize them if possible. 

(5) As noted earlier, section 805 imposes a duty to 
report as to medical licensees with three distinct statuses: 
(1) when an application for staff [***24] membership is 
denied or rejected; (2) when membership or staff privi-
leges are terminated or revoked; and (3) when restrictions 
on staff privileges are imposed or accepted in the speci-
fied amount. (§ 805, subd. (b).) [HN8] Section 809.3 sets 
forth only two statuses when allocating the burden of 
proof: "initial applicants" and all others. [HN9] Section 
809.3, subdivision (b)(2) goes on to state that initial ap-
plicants have the burden of proving their qualifications by 
producing information that allows for adequate evaluation 
of their suitability for staff privileges or membership. 
They may not produce new information at the discipline 
hearing without good cause. In the case of a first-time 
applicant (such as Bode), a decision to reject an applica-
tion due to a medical disciplinary cause or reason obvi-
ously must rely on reports of misconduct or other negative 
incidents that occurred in the past at some other health 
facility. If a hospital is considering rejecting an applicant 
based on such information, the hospital cannot reasonably 
be expected to prove those incidents, and it therefore 
makes sense to place the burden on the initial applicant to 
produce sufficient information to disprove them. In 
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[***25] other situations, when a licensee is working at a 
health facility under some arrangement, a decision to 
terminate that arrangement for a medical disciplinary 
cause or reason in all likelihood is based on recent con-
duct occurring while the licensee was at that hospital 
pursuant to that arrangement. In such cases, the hospital 
can bear the burden of proof because it will have control 
over and access to all the relevant witnesses and infor-
mation. 

[**900] Can the distinction we perceive under sec-
tion 809.3 be squared up with section 805? We believe it 
can. The three statuses described in section 805 can also 
be grouped according to the same logical distinction. 
Those whose staff privileges have been cut off and those 
who had conditions imposed on their privileges due to a 
medical disciplinary cause or reason in all likelihood have 
been charged with some type of medical misconduct that 
occurred while working at the health facility that took that 
action. Those whose applications for staff membership are 
denied or rejected for a medical disciplinary cause 
[*1238] or reason are likely to be first time applicants 
who drew negative reports from their current or former 
employers. 

8 We recognize that a medical [***26] licensee 
who enjoys one type of staff privilege may apply 
for another type of privilege at the same health 
facility. Arguably, that person is an initial appli-
cant for the new privilege or category of staff 
membership. In fact, as discussed below, the hos-
pital's own bylaws provide for this scenario, 
placing the burden of proof on an initial applicant 
for a new category of privilege or staff member-
ship. However, if that application is denied for a 
medical disciplinary cause or reason for purposes 
of section 805, the health care facility would likely 
be taking action against the licensee's existing 
privileges as well, thus shifting the burden of 
proof to the facility. We need not reach that issue 
here, however, and confine our analysis to licen-
sees such as Bode who are applying from the 
outside for the first time. 

(6) Under section 805, subdivision (b)(2), actions 
taken against staff privileges must be reported, and 
RIN101 staff privileges are broadly defined as any ar-
rangement under which a licensee is allowed to practice at 
a health care facility, including but not limited to tempo-
rary staff privileges. Although Bode was an initial appli-
cant, she was also granted temporary privileges, an ar-
rangement [***27] that allowed her to provide patient 
care at L.A. Metro. 'Therefore, despite her original status 
as an initial applicant, the actions taken against Bode's 
privileges triggered the reporting requirements of section 
805, subdivision (b)(2). (7) In short, based on the analysis  

set forth above, once the hospital granted her staff privi-
leges as defined by section 805, it assumed the burden of 
proof at any hearing to justify taking action against those 
privileges for a medical disciplinary cause or reason. This 
would not have placed the burden of proof on the hospital 
if it had proceeded to consider Bodes initial application 
but, as we have observed, Bode on her own had with-
drawn her application. 

9  According to the bylaws, its grant of these 
privileges meant L.A. Metro had determined it 
was reasonably likely Bode was qualified and 
competent to exercise those privileges. 

We find support for this interpretation in the hospi-
tal's own bylaws. They state that if an initial applicant for 
staff membership, privileges, or advancement in staff 
category has that application denied, the applicant bears 
the burden of proof at a hearing to contest the decision. In 
all other cases, the hospital bears the burden. [***28] 
Bode applied for and was granted temporary privileges 
and was therefore no longer an initial applicant for those 
privileges. Pursuant to the bylaws, L.A. Metro's medical 
executive committee bore the burden of proof for a sus-
pension and nonrenewal of those privileges at the fact-
finding hearing before the judicial review committee. 

The appellate review committee therefore committed 
legal error when it upheld the adverse actions against 
Bode's privileges by placing the burden of proof on her. 
Accordingly, we affirm the trial court's judgment to the 
extent it was based on the burden of proof issue. [*1239] 

[**901] 5. Substantial Evidence Supported the Judicial 
Review Committee Rulings Based on a Proper Allocation 
of the Burden of Proof 

As noted in part 3 of our discussion, ante, we review 
the judicial review committee's decision to determine 
whether it was supported by substantial evidence, then 
compare our conclusions with those reached by the ap-
pellate review committee. Because of our holding on the 
burden of proof issue, the only matter left for determina-
tion is the judicial review committee's alternative finding 
that the actions taken against Bode's privileges were not 
warranted if the hospital bore [***29] the burden of 
proof. 

The hospital does not address this scenario, confining 
its argument to the notion that the appellate review 
committee could reweigh the evidence, and that we must 
review that body's decision for substantial evidence. We 
therefore deem the issue waived. (Landry v. Berryessa 
Union School Dist. (1995) 39 Cal.App.4th 691, 699-700 
[46 Cal. Rptr. 2d 119].) We alternatively conclude that 
substantial evidence supports the judicial review com-
mittee's decision under the correct burden of proof. 
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The judicial review committee found that of the six 
January 2003 documentation and reporting incidents, one 
was completely unfounded and the other five were 
founded only in part. The committee found that the letter 
warning Bode that further discipline, including suspen-
sion of her privileges, could result if such incidents re-
occurred, was warranted. As to each incident, however, 
the judicial review committee expressly declined to find 
that Bode's care was deficient or inappropriate. The record 
showed that Bode received training to prevent recurrences 
of such incidents, and that the training had been "very 
successful." No other problems were reported until the 
March 18 incident that led to the suspension and [***30] 
nonrenewal of Bode's privileges. The judicial review 
committee was unable to determine what happened to the 
missing ampule of Demerol. Given nurse Vargas's initial 
act of signing off for its return to the Sure-Med system, 
followed by her conflicting versions after the Demerol 
went missing, the judicial review committee was justified 
in concluding that there was no way to apportion blame 
for the disappearance, and that the medical executive 
committee therefore failed to prove that Bode had been 
responsible. Because Bode appeared to have corrected the  

behavior that led to the January warnings, and because the 
medical executive committee failed to prove Bode was 
responsible for the missing Demerol, there was substantial 
evidence to support the judicial review committee's deci-
sion that, when the burden of proof was placed on the 
hospital, there was no good cause for the actions taken 
against Bode's privileges. As a result, the appellate review 
committee erred by concluding otherwise. [*1240] 

DISPOSITION 

For the reasons set forth above, the judgment is af-
firmed. Respondent shall recover her appellate costs. 

Bigelow, J., and Bauer, J., * concurred. 

A petition for a rehearing was denied July 6, 2009, 
and appellant's petition for review by the Supreme Court 
was denied September 9, 2009, S174802. 

* Judge of the Orange Superior Court, assigned 
by the [***31] Chief Justice pursuant to article VI, 
section 6 of the California Constitution. 
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Caution 
As of: Jun 02, 2011 

DARRYL BROWN, Plaintiff and Appellant, v. CITY OF LOS ANGELES et al., 
Defendants and Respondents. 

No. B148286. 

COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT, DI- 
VISION SEVEN 

102 Cal. App. 4th 155; 125 Cal. Rptr. 2d 474; 2002 Cal. App. LEXIS 4664; 2002 Cal. 
Daily Op. Service 9703; 2002 Daily Journal DAR 10887 

September 19, 2002, Decided 
September 19, 2002, Filed 

SUBSEQUENT HISTORY: [***1] Review Denied 
January 15, 2003, Reported at: 2003 Cal. LEXIS 234. 

PRIOR HISTORY: Superior Court of Los Angeles 
County, No. BS062713, Dzintra Janays, Judge. 

DISPOSITION: The judgment is reversed and the 
cause is remanded to the trial court with directions to issue 
a peremptory writ of mandate compelling city to afford 
Brown an administrative appeal hearing conducted pur-
suant to a procedure which comports with the require-
ments of due process; pending that hearing, city is to pay 
Brown backpay for the period beginning 18 days after the 
date he requested an administrative appeal and continuing 
up to the date he is afforded a hearing which comports 
with the requirements of due process. Appellant is entitled 
to costs on appeal. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiff police officer 
filed a verified petition for writ of mandate challenging 
the downgrade by defendants, the City of Los Angeles 
and the Chief of Police (department), of his advanced 
paygrade position from Police Officer III to Police Officer 
II. The Los Angeles County Superior Court, California, 
denied his petition. The officer appealed. 

OVERVIEW: It was uncontested that the department's 
action with respect to the officer was "punitive" within the 
meaning of Cal. Gov't Code § 3304(b), and the officer 
was entitled to an administrative appeal. On appeal de-
fendants contended that the officer lacked a property 
interest in his advanced paygrade. The court disagreed, 
finding that the specific and substantive criteria imposed 
under Los Angeles Police Department Manual, vol. 3, §§ 
763.55, .60, sufficiently controlled the department's dis-
cretion so as to support the officer's claim of a property 
interest in his advanced paygrade. Defendants further 
argued that the officer failed to exhaust administrative 
remedies and that the procedures for administrative ap-
peal set out in Los Angeles Police Department Adminis-
trative Order No. 15 satisfied due process requirements. 
The court disagreed, holding that the procedures, by 
placing the burden of proof on the officer, by failing to 
require that the department's decision be based on an 
application of pertinent substantive criteria, and by failing 
to provide for a neutral final decision-maker, created a 
risk of unfairness that failed to comport with due process. 

OUTCOME: The court reversed the superior court's 
judgment and remanded with directions to issue a per-
emptory writ of mandate compelling defendant City to 
afford the officer an administrative appeal hearing con-
ducted pursuant to a procedure comporting with the re- 
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quirements of due process, and to pay the officer back pay 
pending that hearing. The court awarded the officer costs 
on appeal. 

LexisNexis(R) Headnotes 

Governments > Local Governments > Employees & 
Officials 
[HN1] See former City of Los Angeles, Cal., Charter § 
202(1). 

Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
Governments > Local Governments > Charters 
Governments > Local Governments > Employees & 
Officials 
[HN2] Under former City of Los Angeles, Cal., Charter § 
202(13)(e), the Board of Rights, upon a finding of guilty, 
was required to prescribe its penalty by written order of 
either suspension for a definite period not exceeding six 
months with total loss of pay, and with or without repri-
mand; or demotion in rank, with or without suspension or 
reprimand or both; or reprimand without further penalty; 
or of removal. Under the City of Los Angeles, Cal., City 
Charter, the Board of Rights does not have the authority to 
prescribe a penalty of a reduction in paygrade. 

Governments > Local Governments > Employees & 
Officials 
[HN5] An exception to the progressive discipline proce-
dure in the Los Angeles Police Department Manual, vol. 3, 
§ 763.60, provides as follows: when an officer's clearly 
demonstrated failure or inability to satisfactorily perform 
the duties of his or her advanced paygrade position indi-
cates the need for an immediate reassignment in the best 
interests of the department, the commanding officer shall 
temporarily place the officer in a lower paygrade as-
signment and shall, without delay, forward a Form 15.2, 
and a Form 1.40 through channels to the Commanding 
Officer, Human Resources Bureau. The officer shall re-
ceive the same paygrade salary pending the concurrence 
of the Commanding Officer, Human Resources Bureau, in 
the recommendation that the officer be reassigned to a 
lower paygrade. 

Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
Criminal Law & Procedure > Trials > Judicial Discre-
tion 
Governments > Local Governments > Employees & 
Officials 
[HN6] See former City of Los Angeles, Cal., Charter § 
202(13)(e). 

Governments > Local Governments > Employees & 
Officials 
[HN3] See former City of Los Angeles, Cal., Charter § x 
202(13)(f). 

Governments > Local Governments > Employees & 
Officials 
[HN4] Los Angeles Police Department Manual, vol. 3, § 
763.60, provides essentially a progressive discipline 
procedure when an officer's immediate supervisor be-
comes aware that the officer is not satisfactorily per-
forming the duties of his or her advanced paygrade posi-
tion. The supervisor must first counsel the officer re-
garding the deficiencies and complete various written 
forms; if the deficiencies continue, the commanding of-
ficer is required to complete a performance evaluation 
report and other interdepartmental correspondence citing 
the reasons for recommending a reduction in paygrade; 
the officer must be advised of the right to provide a writ-
ten response within 30 days of notice of the proposed 
reassignment to a lower paygrade. All documentation, 
including the officer's response, must be forwarded to the 
Commanding Officer, Human Resources Bureau. 

Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
Governments > Local Governments > Employees & 
Officials 
[HN7] See former City of Los Angeles, Cal., Charter § 
202(18). 

Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
Governments > Local Governments > Employees & 
Officials 
[HN8] See former Cal. Gov't Code § 3304(b). 

Civil Procedure > Justiciability > Exhaustion of Reme-
dies > Administrative Remedies 
Civil Procedure > Justiciability > Exhaustion of Reme-
dies > Failure to Exhaust 
Labor & Employment Law > Collective Bargaining & 
Labor Relations > Exhaustion of Remedies 
[HN9] A party is not required to exhaust the available 
administrative remedies when those administrative pro-
cedures are the very source of the asserted injury. This 
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rule is merely another facet of the inadequate administra-
tive remedy exception to the exhaustion rule. 

Administrative Law > Judicial Review > Reviewability > 
Exhaustion of Remedies 
Civil Procedure > Justiciability > Exhaustion of Reme-
dies > General Overview 
[HN10] A remedy is not adequate if it does not square 
with the requirements of due process. 

Civil Procedure > Appeals > Standards of Review > De 
Novo Review 
[HN11] A trial court's decision on a contention regarding 
procedural matters that presents a pure question of law 
involving the application of the due process clause is 
reviewed de novo. Where the issue presented is on un-
disputed facts and one of law, an appellate court exercises 
its independent judgment. Further, to the extent an ap-
pellate court is called upon to interpret statutes or rules 
dealing with employment of public employees, such is-
sues involve pure questions of law which an appellate 
court resolves de novo. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > General Overview 
Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN12] The Fourteenth Amendment to the United States 
Constitution places procedural constraints on the actions 
of government that work a deprivation of interests en-
joying the stature of "property" within the meaning of the 
Due Process Clause. Property interests that are subject to 
due process protections are not created by the federal 
Constitution. Rather, they are created, and their dimen-
sions are defined by existing rules or understandings that 
stem from an independent source such as state law. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN13] "Property" interests subject to procedural due 
process protection are not limited by a few rigid, technical 
forms. Rather, "property" denotes a broad range of inter-
ests that are secured by existing rules or understandings. 
A person's interest in a benefit is a "property" interest for 
due process purposes if there are such rules or mutually 
explicit understandings that support his claim of entitle-
ment to the benefit. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 

[11N14] For purposes of due process analysis, a governing 
body does not create a property interest in a benefit 
merely by providing a particular procedure for the re-
moval of that benefit. Property cannot be defined by the 
procedures for its deprivation. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN15] California state law or a city rule or regulation 
may confer a property interest in a benefit if it imposes 
particularized standards or criteria that significantly con-
strain the discretion of the city with respect to that benefit. 
A statute, rule or regulation may create an entitlement to a 
governmental benefit either if it sets out conditions under 
which the benefit must be granted or if it sets out the only 
conditions- under which the benefit may be denied. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN16] Although procedural requirements ordinarily do 
not transform a unilateral expectation into a protected 
property interest, such an interest is created if the proce-
dural requirements are intended to be a significant sub-
stantive restriction on decision making. Accordingly, 
while a governing body may elect not to confer a property 
interest in public employment, it may not constitutionally 
authorize the deprivation of such interest, once conferred, 
without appropriate procedural safeguards. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN17] In the context of determining whether an em-
ployee has a property interest in a benefit for due process 
purposes, when permitted by state law the conferring of a 
benefit need not be formally expressed in a statute or a 
written contract; it can be implied from words or conduct. 
Nevertheless, there must be rules or mutually clear un-
derstandings securing the commitment. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN18] In a practical sense a permanent employee's 
property interest in continued employment embraces his 
current classification as well as his current salary. 

Governments > Local Governments > Employees & 
Officials 
[1-1N19] An officer below the rank of lieutenant in an 
advanced paygrade position may be reassigned to a lower 
paygrade position within his/her classification when one 

Received 
June 17, 2011
Commission on
State Mandates



Page 4 
102 Cal. App. 4th 155, *; 125 Cal. Rptr. 2d 474, **; 

2002 Cal. App. LEXIS 4664, ***; 2002 Cal. Daily Op. Service 9703 

of the following conditions exists: an officer requests 
reassignment; an officer completes a fixed tour of duty in 
a position; a position is eliminated; or when an officer 
clearly demonstrates his/her failure or inability to satis-
factorily perform the duties of the position. 

Criminal Law & Procedure > Criminal Offenses > 
Miscellaneous Offenses > Abuse of Public Office > 
Neglect of Office > Elements 
Governments > Local Governments > Employees & 
Officials 
[HN20] When an officer is being reassigned for failure or 
inability to satisfactorily perform duties, the officer can-
not be reassigned to a lower paygrade arbitrarily or 
without cause; rather, to be subject to a reassignment, it 
must be shown that the officer clearly has failed to satis-
factorily perform the duties of the paygrade position. The 
officer must be counseled regarding the poor performance 
and be afforded an opportunity to improve. After the 
officer "continues" to demonstrate a failure to satisfacto-
rily perform duties, the supervisor can institute proceed-
ings to downgrade the officer. Further, the officer must 
clearly demonstrate failure or inability to perform his or 
her duties, and the failure or inability must indicate the 
need for immediate reassignment. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
Governments > Local Governments > Employees & 
Officials 
[HN21] By providing that an officer may be subjected to a 
reduction in paygrade for specified reasons and under 
certain conditions, Los Angeles Police Department 
Manual, vol. 3, §§ 763.55, .60, restrict the authority of the 
City of Los Angeles Police Department to initiate a re-
duction in paygrade to those specified reasons. The ex-
press language in those sections imposes certain restric-
tions on the department's decision-making authority, thus 
creating expectations and entitlements which are suffi-
cient to give rise to a property interest within the meaning 
of the due process clause. 

Governments > Local Governments > Employees & 
Officials 
[HN22] If an employee is subject to discharge only for 
cause, the employee has a property interest which is enti-
tled to constitutional protection. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 

[111N23] Generally, due process is the opportunity to be 
heard at a meaningful time and in a meaningful manner. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
[1-11N24] What procedures are constitutionally required 
under the Fourteenth Amendment if the state seeks to 
deprive a person of a protected interest is determined by 
federal law, not state law. To determine what process is 
constitutionally due, courts generally balance three dis-
tinct factors: first, the private interest that will be affected 
by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, 
and the probable value, if any, of additional or substitute 
procedural safeguards; and finally, the government's in-
terest. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
[HN25] Under the California Constitution, the extent to 
which procedural due process is available depends on a 
weighing of private and governmental interests involved. 
The required procedural safeguards are those that will, 
without unduly burdening the government, maximize the 
accuracy of the resulting decision and respect the dignity 
of the individual subjected to the decisionmaking process. 
Specifically, determination of the dictates of due process 
generally requires consideration of four factors: the pri-
vate interest that will be affected by the individual action; 
the risk of an erroneous deprivation of this interest 
through the procedures used and the probable value, if any, 
of additional or substitute safeguards; the dignitary in-
terest of informing individuals of the nature, grounds and 
consequences of the action and of enabling them to pre-
sent their side of the story before a responsible govern-
mental official; and the government interest, including the 
function involved and the fiscal and administrative bur-
dens that the additional or substitute procedural require-
ments would entail. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
Governments > Local Governments > Employees & 
Officials 
[HN26] In the context of determining whether an em-
ployee has a property interest warranting due process 
protection, it is recognized that an employee has a sig-
nificant private interest in the uninterrupted receipt of his 
paycheck, indicating that the interest affected by the re-
duction in paygrade is significant. 
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Constitutional Law > Substantive Due Process > Scope 
of Protection 
[HN27] Because the Fourteenth Amendment protects the 
pursuit of one's profession from abridgment by arbitrary 
state action, it is recognized that when governmental 
agencies adjudicate or make binding determinations 
which directly affect the legal rights of individuals, it is 
imperative that those agencies use the procedures which 
have traditionally been associated with the judicial proc-
ess. 

Criminal Law & Procedure > Counsel > Right to 
Counsel > General Overview 
Governments > Local Governments > Employees & 
Officials 
Labor & Employment Law > Employee Privacy > Dis-
closure of Employee Information > Public Employees 
[HN28] At a minimum, an individual entitled to proce-
dural due process should be accorded: written notice of 
the grounds for the disciplinary measures; disclosure of 
the evidence supporting the disciplinary grounds; the right 
to present witnesses and to confront adverse witnesses; 
the right to be represented by counsel; a fair and impartial 
decisionmaker; and a written statement from the fact 
finder listing the evidence relied upon and the reasons for 
the determination made. Moreover, while due process 
does not require the employer to provide the employee 
with a full trial-type evidentiary hearing prior to the initial 
taking of punitive action, a public employee is entitled to a 
full evidentiary hearing after the disciplinary action is 
imposed. 

Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
[HN29] In the circumstance where the administrative 
appeal hearing is the first evidentiary inquiry into the facts 
giving rise to the punitive action, it is axiomatic, in dis-
ciplinary administrative proceedings, that the burden of 
proving the charges rests upon the party making the 
charges. The obligation of a party to sustain the burden of 
proof requires the production of evidence for that purpose. 

Administrative Law > Agency Adjudication > Imparti-
ality > Participation in Prosecution 
Administrative Law > Separation of Powers > Constitu-
tional Controls > General Overview 
[1-1N30] In administrative disciplinary matters, the com-
bination of adjudicative and investigative functions, 
without more, does not offend due process, and a deci-
sionmakers mere involvement in ongoing disciplinary 
proceedings does not, per se, violate due process princi-
ples. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

A city police officer petitioned for a writ of mandate 
challenging the city police department's downgrade of his 
advanced pay grade position from Police Officer III to 
Police Officer II. The trial court denied the petition, 
finding that the officer failed to exhaust his administrative 
remedies, that he held no property interest in his advanced 
pay grade, and that the department's procedures for ad-
ministrative appeal satisfied due process requirements. 
(Superior Court of Los Angeles County, No. BS062713, 
Dzintra I. Janays, Judge.) 

The Court of Appeal reversed the judgment and re-
manded the cause to the trial court with directions to issue 
a peremptory writ of mandate compelling the city to af-
ford the officer an administrative appeal hearing that 
comported with the requirements of due process, and to 
pay the officer specified backpay. The court held that the 
police department manual created expectations and enti-
tlements, with respect to the officer's pay grade, which 
were sufficient to give rise to a protected property interest 
in the pay grade within the meaning of the due process 
clause. The court further held that the administrative 
appeals procedure established by the department failed to 
provide adequate due process protection to an officer 
challenging the department's downgrade of the officer's 
advanced pay grade position, since the procedure placed 
the burden of proof on the officer, it failed to require that 
the department shoulder the burden of establishing the 
requirements for reduction in pay grade, and it violated 
the requirement that the decision maker be neutral, since 
the chief of police initially authorized the punitive action 
and was also the final decisionmaker on the administra-
tive appeal. The court held that the officer was not entitled 
to a retroactive set aside of the reduction in pay grade, but 
the officer was entitled to backpay. (Opinion by Lillie, P. 
J., with Woods and Perluss, JJ., concurring.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports 

(1)Administrative Law § 89--Judicial Review and 
Relief--Limitations on Availability of Review and Re-
lief--Exhaustion  of Administrative  Reme-
dies--Exceptions. --A party is not required to exhaust the 
available administrative remedies when those adminis-
trative procedures are the very source of the asserted 
injury. This rule is another facet of the inadequate ad-
ministrative remedy exception to the exhaustion rule. A 
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remedy is not adequate if it does not square with the re-
quirements of due process. 

(2)Mandamus and Prohibition 
74--Mandamus--Review--Standard  of Re-
view--Questions of Law. --On appeal from the trial 
court's denial of a petition for a writ of mandate, where the 
appellant's contention regarding procedural matters pre-
sents a pure question of law involving the application of 
the due process clause, the appellate court reviews the 
trial court's decision de novo. Where the issue presented is 
on undisputed facts and one of law, the reviewing court 
exercises its independent judgment. To the extent the 
court is called upon to interpret statutes or rules dealing 
with employment of public employees, such issues in-
volve pure questions of law that the court resolves de 
novo. 

(3)Constitutional Law § 102--Due Process--Property 
Interest--As Created by State Law. --U.S. Const., 14th 
Amend., places procedural constraints on the actions of 
government that work a deprivation of interests enjoying 
the stature of property within the meaning of the due 
process clause. Property interests that are subject to due 
process protections are not created by the federal Con-
stitution. Rather, they are created and their dimensions are 
defined by existing rules or understandings that stem from 
an independent source such as state law. 

(4)Constitutional Law § 102--Due Process--Property 
Interest--What Constitutes. --Property interests subject 
to procedural due process protection are not limited by a 
few rigid, technical forms. Rather, "property" denotes a 
broad range of interests that are secured by existing rules 
or understandings. A person's interest in a benefit is a 
property interest for due process purposes if there are such 
rules or mutually explicit understandings that support the 
person's claim of entitlement to the benefit. 

(5)Constitutional Law § 102--Due Process--Property 
Interest--Creation of Interest. --A governing body does 
not create a property interest in a benefit merely by pro-
viding a particular procedure for the removal of that 
benefit. California state law or a city rule or regulation 
may confer a property interest in a benefit if it imposes 
particularized standards or criteria that significantly con-
strain the discretion of the city with respect to that benefit. 
A statute, rule, or regulation may create an entitlement to 
a governmental benefit either if it sets out conditions 
under which the benefit must be granted or if it sets out the 
only conditions under which the benefit may be denied. 

(6)Constitutional Law § 102--Due Process--Property 
Interest--Creation of Interest--Public Employment. 
--Although procedural requirements ordinarily do not 

transform a unilateral expectation into a protected prop-
erty interest, such an interest is created if the procedural 
requirements are intended to be a significant substantive 
restriction on decisionmaking. Accordingly, while a 
governing body may elect not to confer a property interest 
in public employment, it may not constitutionally au-
thorize the deprivation of such interest, once conferred, 
without appropriate procedural safeguards. When per-
mitted by state law, the conferring of a benefit need not be 
formally expressed in a statute or a written contract; it can 
be implied from words or conduct. Nevertheless, there 
must be rules or mutually clear understandings securing 
the commitment. In a practical sense, a permanent em-
ployee's property interest in continued employment em-
braces his or her current classification as well as current 
salary. 

(7)Law Enforcement Officers 
9--Police--Compensation--Protected Property Inter-
est--Based on Police Manual--Reassignment to Lower 
Pay Grade: Constitutional Law § 102--Due Process. 
--A police department manual created expectations and 
entitlements, with respect to a police officer's pay grade, 
which were sufficient to give rise to a protected property 
interest in the pay grade within the meaning of the due 
process clause. The manual provided that an officer in an 
advanced pay grade could be reassigned to a lower pay 
grade if the officer clearly demonstrated a failure or in-
ability to satisfactorily perform the duties of the pay grade 
position. Thus, an officer could not be reassigned to a 
lower pay grade arbitrarily or without cause; rather, it had 
to be shown that the officer clearly failed to satisfactorily 
perform the duties of the pay grade position. Thus, by 
providing that an officer could be subjected to a reduction 
in pay grade for specified reasons and under certain con-
ditions, the manual restricted the police department's 
authority to initiate a reduction in pay grade to those 
specified reasons. The manual imposed sufficiently spe-
cific and substantive criteria controlling the department's 
discretion such as to create a property interest in the pay 
grade. 

[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 481 et seq.] 

(8a)(8b)Law Enforcement Officers § 
9--Police--Compensation--Downgrade of Officer's 
Advanced Pay Grade--Appeals Proce- 
dure--Procedural  Due Process--Burden  of 
Proof--Requirements for Downgrade--Neutral Deci-
sion Maker: Constitutional Law § 109--Due Process. 
--The administrative appeals procedure established by a 
city police department failed to provide adequate due 
process protection to an officer challenging the depart-
ment's downgrade of the officer's advanced pay grade 
position, since the procedure placed the burden of proof 
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on him Also, the department was required to establish the 
requirements for reduction in pay grade, as set out in the 
police department manual. However, the administrative 
appeals procedure failed to require the department to do 
so. Thus, the appeal process failed to afford even the most 
minimal safeguards to protect the erroneous deprivation 
of the officer's property interest. The procedure also vio-
lated the requirement that the decision maker be neutral, 
since the chief of police initially authorized the punitive 
action and was also the final decision maker on the ad-
ministrative appeal. Thus, the procedure failed to inspire 
confidence that it afforded the officer a meaningful ad-
ministrative appeal. 

(9a)(9b)Constitutional Law § 107--Due Proc-
ess--Procedural  Due Process--Required Proce-
dures--As Determined by Federal Law--Factors. 
--Generally, due process is the opportunity to be heard at a 
meaningful time and in a meaningful manner. What pro-
cedures are constitutionally required under U.S. Const., 
14th Amend., if the state seeks to deprive a person of a 
protected interest, is determined by federal law, not state 
law. To determine what process is constitutionally due, 
courts balance three distinct factors: First, the private 
interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if 
any, of additional or substitute procedural safeguards; and 
finally, the government's interest. At a minimum, an in-
dividual entitled to procedural due process should be 
accorded written notice of the grounds for the disciplinary 
measures, disclosure of the evidence supporting the dis-
ciplinary grounds, the right to present witnesses and to 
confront adverse witnesses, the right to be represented by 
counsel, a fair and impartial decision maker, and a written 
statement from the fact finder listing the evidence relied 
upon and the reasons for the determination made. More-
over, while due process does not require the employer to 
provide the employee with a full trial-type evidentiary 
hearing prior to the initial taking of punitive action, a 
public employee is entitled to a full evidentiary hearing 
after the disciplinary action is imposed. 

(10)Constitutional Law § 107--Due Proc- 
ess--Procedural  Due Process--Required Safe-
guards--Factors. --Under the California Constitution, 
the extent to which procedural due process is available 
depends on a weighing of the private and governmental 
interests involved. The required procedural safeguards are 
those that will, without unduly burdening the government, 
maximize the accuracy of the resulting decision and re-
spect the dignity of the individual subjected to the deci-
sionmaking process. Specifically, determination of the 
dictates of due process generally requires consideration of 
four factors: the private interest that will be affected by 

the individual action; the risk of an erroneous deprivation 
of this interest through the procedures used and the 
probable value, if any, of additional or substitute safe-
guards; the dignitary interest of informing individuals of 
the nature, grounds, and consequences of the action and of 
enabling them to present their side of the story before a 
responsible governmental official; and the government 
interest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute 
procedural requirements would entail. 

(11)Constitutional Law § 107--Due Proc- 
ess--Procedural Due Process--Determinations Affect-
ing Employment. --An employee has a significant pri-
vate interest in the uninterrupted receipt of his or her 
paycheck, indicating that the interest affected by the re-
duction in pay grade is significant. Because U.S. Const., 
14th Amend., protects the pursuit of one's profession from 
abridgment by arbitrary state action, it has been recog-
nized that when governmental agencies adjudicate or 
make binding determinations which directly affect the 
legal rights of individuals, it is imperative that those 
agencies use the procedures which have traditionally been 
associated with the judicial process. 

(12)Administrative Law § 55--Administrative Ac-
tions--Adjudication--Hearing--Burden of Proof. --In 
the circumstance where an administrative appeal hearing 
is the first evidentiary inquiry into the facts giving rise to a 
punitive action, it is axiomatic, in disciplinary adminis-
trative proceedings, that the burden of proving the charges 
rests upon the party making the charges. The obligation of 
a party to sustain the burden of proof requires the pro-
duction of evidence for that purpose. 

(13)Law Enforcement Officers 
9--Police--Compensation--Downgrade of Officer's 
Advanced  Pay Grade--Appeals  Proce-
dure--Procedural Due Process--Selection of Hearing 
Officer: Constitutional Law § 109--Due Process. --The 
administrative appeals procedure established by a city 
police department did not violate the procedural due 
process rights of an officer challenging the department's 
downgrade of his advanced pay grade, insofar as the 
procedure required that the pool of hearing officers be 
selected from members of the department of the rank of 
captain through deputy chief. The hearing officers were 
department employees, who, like the officer, had the same 
incentives as him to perform their job duties fairly and 
well, and who, like the officer, were peace officers pro-
tected by the Public Safety Officers Procedural Bill of 
Rights. Moreover, it was the officer who initially selected 
the three potential hearing officers from the pool of eli-
gible hearing officers. 
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(14)Law Enforcement Officers 
9--Police--Compensation--Downgrade of Officer's 
Advanced Pay Grade--Appeal--Retroactive Set Aside 
of Reduction in Pay Grade--Entitlement to Backpay. 
--In proceedings in which a city police officer challenged 
the city police department's downgrade of his advanced 
pay grade, and asserted that the department was collater-
ally estopped from basing a reduction in pay grade on 
charges as to which he was exonerated by the board of 
rights, the appellate record was insufficient to make a 
determination in the officer's favor. The record indicated 
that the department based its reduction in pay grade not 
only on the incidents for which the officer was subse-
quently exonerated after hearings before the board of 
rights, but also on several prior personnel complaints, as 
well as another incident that was still being investigated. 
It was for the department, or a hearing officer, to decide in 
the first instance whether those remaining incidents for 
which the officer was not exonerated were sufficient to 
support a reduction in pay grade. Thus, the trial court 
correctly denied that part of the officer's petition for writ 
of mandate seeking to retroactively set aside his reduction 
in pay grade. However, the officer was not barred from 
seeking backpay on appeal, based on the failure to raise 
the issue in his proposed statement of decision in the trial 
court. Given the rationale of the trial court's judgment, 
that judgment implicitly denied backpay, and it was un-
necessary for the trial court to explain the basis for its 
denial. That issue was litigated below, and it was pre-
served for review. Since the officer successfully chal-
lenged the adequacy of the appeal procedures, he was 
entitled to backpay from the time he was deprived of an 
adequate appeal hearing, up to the time of any future 
hearing held under proper procedural due process princi-
ples. 

COUNSEL: Silver, Hadden & Silver, Stephen H. Silver, 
Susan Silver and Elizabeth S. Tourgeman for Plaintiff and 
Appellant. 

Rockard J. Delgadillo, City Attorney, Cheryl Ward, As-
sistant City Attorney, and Matthew C. St. George, Deputy 
City Attorney, for Defendants and Respondents. 

JUDGES: (Opinion by Lillie, P. J., with Woods and 
Perluss, JJ., concurring.) 

OPINION BY: LILLIE 

OPINION 

LILLIE, P. [*16 1] J. 

[**477] Darryl Brown (Brown), a police officer for 
the City of Los Angeles Police Department (Department), 
appeals from a judgment denying his petition for writ of  

mandate challenging the Department's downgrade of his 
advanced pay grade position from Police Officer III to 
Police Officer II. His principal contentions are that the 
trial court erred in determining (1) he held no property 
interest in his advanced pay grade, [***2] (2) his petition 
was premature for failure to exhaust administrative 
remedies, and (3) procedures for administrative appeal set 
out in Los Angeles Police Department Administrative 
Order No. 15 satisfy due process requirements. Brown 
also challenges the failure of the trial court to grant his 
request for backpay due to defendants' failure to provide 
him with a timely administrative appeal. 

FACTUAL AND PROCEDURAL BACKGROUND 

A. Administrative Proceedings. 

Brown was appointed to the Department in Novem-
ber 1989; in 1990 he was promoted to Police Officer II. In 
1992 Brown was assigned to the Van Nuys area. In July 
1997, he was granted an advanced pay grade to Police 
Officer III, also known as a Field Training Officer, re-
sponsible for training probationary police officers. The 
Los Angeles City Administrative Code provides for salary 
levels within a civil service class for pay-setting purposes 
only; these salary levels are known as pay grades. In the 
Department, the civil service class of police officer has 
pay grades of Police Officer I, Police [* 162] Officer II, 
and Police Officer III. The Department has adopted rules 
and procedures for advancement and downgrade [***3] 
of pay grade within a class. The Los Angeles Police De-
partment Manual, volume 3, sections 763.55 and 763.60 
(hereinafter Department Manual Section 763.55 or Sec-
tion 763.60), provides the current rules and procedures 
involving administrative downgrades. 

On July 28, 1998, Brown was off duty at his resi-
dence when he received a telephone call from a police 
service representative who told Brown she was being 
chased by a reckless driver near his home; Brown told her 
to drive to a gas station; soon thereafter, Brown met her at 
the gas station. Brown detained the reckless driver until 
on-duty police officers could arrive. The reckless driver 
accused Brown of using force in an altercation. 

On June 24, 1999, Brown was served with notice that 
he was subject to discipline for alleged misconduct arising 
out of the July 1998 detention of the reckless [**478] 
driver and alleged false and misleading statements Brown 
made during an internal affairs interview about the July 
1998 incident. Pursuant to Los Angeles City Charter 
section 202, Brown was ordered to appear at a hearing 
before the Department's Board of Rights (Board of 
Rights), which is empowered to conduct a hearing and 
render recommendations to the chief of police [***4] 
regarding the appropriate form and degree of discipline; 
the chief may accept or reduce any recommended disci-
pline, but may not increase it. 
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1 The city charter was revised and renumbered on 
July 1, 2000. Former section 202, involved on this 
appeal, now appears in section 1070. Citations to 
the city charter herein shall refer to the city charter 
in effect prior to July 1, 2000. 

[HN1] Los Angeles City Charter section 202 
(LACC Section 202) provides in pertinent part: 
"(1) The rights of a tenured officer of the Police 
Department . . . to hold his or her office or position 
and to the compensation attached to such office or 
position is hereby declared to be a substantial 
property right of which he or she shall not be de-
prived arbitrarily or summarily, nor otherwise 
than as herein in this section provided. No tenured 
officer of the Department shall be suspended, 
demoted in rank, suspended and demoted in rank, 
removed, or otherwise separated from the service 
of the Department (other than by resignation), 
except for good and sufficient cause shown upon a 
finding of 'guilty' of the specific charge or charges 
assigned as cause or causes therefor after a full, 
fair, and impartial hearing before a Board of 
Rights . . ." 

2 [HN2] Under the provisions of LACC, Section 
202(13)(e), the Board of Rights, upon a finding of 
guilty, was required to prescribe its penalty "by 
written order of either suspension for a definite 
period not exceeding six months with total loss of 
pay, and with or without reprimand; or demotion 
in rank, with or without suspension or reprimand 
or both; or reprimand without further penalty; or 
of removal .  ." 

Under the city charter, the Board of Rights did 
not have the authority to prescribe a penalty of a 
reduction in pay grade. [HN3] Under LACC, 
Section 202(13)(f), a "demotion in rank shall 
mean reduction in civil service classification. The 
provisions of this section shall not apply to re-
ductions in pay grade or similar personnel actions 
caused by reassignment, deselection from bonused 
positions, and the like. Such reductions shall be 
administered under policies adopted by the De-
partment." 

Also on June 24, 1999, the commanding officer of the 
Van Nuys Community Police Station sent a memorandum 
to the commanding officer of the [*163] human re-
sources [***6] bureau recommending that Brown's pay 
grade of Police Officer III be reduced, apparently pursu-
ant to the "Exception" provision of Department Manual 
Section 763.60. 

3  Department Manual Section 763.60 was ap-
parently adopted pursuant to LACC, Section 
202(13)(f). [HN4] Section 763.60 provides es-
sentially a progressive discipline procedure 
" [w]hen an officer's immediate supervisor be-
comes aware that the officer is not satisfactorily 
performing the duties of his or her advanced pay 
grade position." The supervisor must first counsel 
the officer regarding the deficiencies and complete 
various written forms; if the deficiencies continue, 
the commanding officer is required to complete a 
performance evaluation report and other interde-
partmental correspondence citing the reasons for 
recommending a reduction in pay grade; the offi-
cer must be advised of the right to provide a 
written response within 30 days of notice of the 
proposed reassignment to a lower pay grade. All 
documentation, including the officer's response, 
must be forwarded to the commanding officer, 
human resources bureau. 

[HN5] Section 763.60 provides an exception 
to the above procedures: "EXCEPTION: When an 
officer['s] clearly demonstrated failure or inability 
to satisfactorily perform the duties of his or her 
advanced pay grade position, indicate the need for 
an immediate reassignment in the best interests of 
the Department, the commanding officer shall 
temporarily place the officer in a lower pay grade 
assignment and shall, without delay, forward a 
Form 15.2, and a Form 1.40 through channels to 
the Commanding Officer, Human Resources Bu-
reau. The officer shall receive the same pay grade 
salary pending the concurrence of the Com-
manding Officer, Human Resources Bureau, in the 
recommendation that the officer be reassigned to a 
lower pay grade." 

[***7] [**479] The memorandum stated that the 
reduction in pay grade "is taken separate and apart from 
any discipline that may result from the referenced, pend-
ing personnel investigations." As cited in the memoran-
dum, the grounds for such reduction included the July 
1998 incident as well as several personnel complaints 
from 1990 to 1997; the memorandum also detailed two 
1998 disciplinary actions resulting in Brown's suspension 
for 15 and five days respectively; in the first incident, the 
Board of Rights found Brown guilty of failing to register 
his vehicle and discourtesy to Department officers who 
stopped him for a traffic violation ; in a second 1998 
incident, the Department suspended Brown for five days 
for threatening violence to a juvenile while on duty.' 

4 Brown alleges that he was the victim of a ra- 
cially motivated traffic stop; his claim is currently 
the subject of a federal civil rights lawsuit brought 
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after he received a right to sue letter from the 
Equal Employment Opportunity Commission. 
Brown alleges that the Department was reinves-
tigating the matter that led to his discipline be-
cause the initial investigation was inadequate or 
incomplete. 

[***8] 
5  In a May 12, 2000, decision, the Board of 
Rights found Brown not guilty of any misconduct 
in connection with this April 20, 1998, incident 
involving a juvenile. 

Following the June 24, 1999, memorandum, Chief of 
Police Bernard Parks approved the administrative down-
grade; effective July 21, 1999, Brown was downgraded to 
the pay grade of Police Officer II, which loss in pay equals 
[*164] approximately $ 3,203 per year; he was also 
transferred to North Hollywood Patrol Division, where he 
was assigned to work at the desk, an assignment com-
monly viewed as an additional form of punishment. 
Brown was not counseled or afforded any notice to correct 
deficiencies prior to the reduction of his pay grade to 
Police Officer II. In September 1999, Brown timely filed 
an administrative appeal with respect to his downgrade. 
However, because the Department and the Los Angeles 
Police Protective League (League) were then in the 
process of negotiations regarding implementation of ap-
peal procedures, Brown's appeal was, according to de-
fendants, "held in abeyance by agreement between the 
Department and the League. [***9] " 

The Board of Rights hearing on the complaint in-
volving the July 1998 incident was held on September 21 
and 22, 1999. The Board of Rights found Brown not 
guilty of all counts of alleged misconduct relating to the 
July 28, 1998, incident and relating to the subsequent 
internal affairs interview. LACC, Section 202(13)(e) 
provides that [HN6] "If the accused is found 'not guilty,' 
the Board shall order the officer's restoration to duty 
without loss of pay and without prejudice, and such order 
shall be self-executing and immediately effective." [HN7] 
LACC Section 202(18) provides in pertinent part that "In 
any case of exoneration of the accused after a hearing 
before a Board of Rights, such exoneration shall be 
without prejudice to such officer." 

Brown claims that his job performance has been ex-
cellent. A performance evaluation report by the Van Nuys 
Division for the period of September 1997 to August 31, 
1998, rated his job performance strong in all areas and 
recommended that he "can best improve his performance 
by promoting to Sergeant." His performance evaluation 
report by the North Hollywood Patrol Division for the 
period June 6, 1999, to August 31, 1999, noted [***10] 
that Brown "displays a strong work ethic and is attentive 
to his job," and "is a good addition to the North Holly-
wood team." 

[**480] After his transfer to North Hollywood in 
July 1999, Brown apparently received some negative 
performance ratings in a Van Nuys Division transfer 
report for the period from September 1998 through July 
1999. Brown filed a grievance with respect to such 
evaluation, and in January 2000, an amended transfer 
report evaluated Brown as "strong" (the highest rating) in 
only a few areas, and "competent" (the middle level rating, 
just above "needs improvement") in all others. Although 
the transfer report noted that Brown received five com-
mendations, it also detailed Brown's complaint history 
before the July 28, 1998, incident, and concluded that "the 
latest incident, when viewed in conjunction with Brown's 
complaint history, constituted a pattern of poor judgment 
inconsistent with the increased responsibility and trust 
inherent in the position of Training Officer." The 
amended transfer report also stated [*165] that the 
"mention of his downgrade was also left in the rating. The 
downgrade is based on a pattern of conduct he exhibited 
from before and during [***11] this rating period. The 
guilt or innocence of his personnel complaint that also 
resulted from this conduct is a separate issue and was not 
mentioned or referred to in the rating." 6  

6 This amended transfer report was prepared after 
the Board of Rights exonerated Brown of the 
charges arising out of the July 1998 incident. 

B. Trial Court Proceedings. 

On April 17, 2000, Brown filed a verified petition for 
writ of mandate challenging his reduction of pay grade on 
essentially three grounds. In a "first cause of action," 
Brown alleged that his reduction in pay grade, after being 
exonerated by the Board of Rights, subjected him to 
double punishment in violation of LACC Section 202(18) 
and Penal Code section 654. In a "second cause of ac-
tion," Brown alleged that the Department failed to follow 
the procedures prescribed in Department Manual Section 
763.60 prior to reducing his pay grade, in that he was not 
counseled or given any notice to correct deficiencies; he 
further [***12] alleged that the July 28, 1998, incident 
was not, standing alone, sufficient to invoke the "Excep-
tion" in Section 763.60. In a "third cause of action," 
Brown alleged that the Department violated Government 
Code section 3304, subdivision (b) by failing to provide 
him with a timely and adequate administrative appeal 
following his September 1999 request. ' Brown sought 
appropriate back compensation and benefits, attorneys 
fees, and a writ commanding defendants to set aside his 
reduction in pay grade or to afford him a prompt and 
adequate administrative appeal consonant with due 
process principles. 

7 [HN8] Government Code section 3304, sub- 
division (b), provided: "No punitive action, nor 
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denial of promotion on grounds other than merit, 
shall be undertaken by any public agency . . . 
without providing the public safety officer with an 
opportunity for an administrative appeal." This 
section was recently amended; the amendment is 
not pertinent to this appeal. 

Brown also alleged in [***13] his petition that he 
had exhausted all available administrative remedies; that 
the only administrative remedies available to him are 
futile, and he had done all things necessary, if any, prior to 
maintenance of this action. 

In May 2000, defendants City of Los Angeles and 
Bernard Parks (hereinafter referred to collectively as the 
Department) answered the petition for writ of mandate, 
asserting as an affirmative defense, inter alia, that Brown 
failed to exhaust all his administrative remedies. 

After the parties had filed briefs, the court held a 
hearing on the petition on September 13, 2000. At that 
time, the Department [**481] informed the court that 
[*166] it had not yet implemented an administrative 
appeal process but it intended to implement its last, best 
offer to League, which was then embodied in a special 
order (Administrative Order No. 15), which was ready to 
go to the chief of police for his approval. Brown's brief 
had contended that even if the administrative appeal 
procedure in the last best offer was adopted by the De-
partment, that procedure still was inadequate and did not 
meet the requirements of due process. Nevertheless, the 
court did not allow Brown to argue the point [***14] at 
that time; the court stated that it was concerned about the 
exhaustion of administrative remedies issue, that it was 
continuing the matter because it hoped that the Depart-
ment "might decide this matter [administrative appeal 
procedures] deserves some attention . . . ." The court 
stated that it would not decide the petition at that time 
because "right now I would probably deny your peti-
tion . . . for failure to exhaust the administrative reme-
dies." 

At a continued hearing on October 31, 2000, the court 
was informed that the Department expected to implement 
the new administrative appeal procedure set out in Ad-
ministrative Order No. 15 sometime in early November. 
At the hearing on October 31, 2000, Brown again at-
tempted to argue the issue of the inadequacy of the appeal 
procedures under due process principles and why he 
should not be required to exhaust administrative remedies 
under such circumstances. The court again refused to 
allow Brown to argue the issue, stating that it had read 
what was in Brown's papers and "unless there's something 
new and additional that couldn't have been in your papers, 
that there is no need to argue it further." The court stated 
that rather than argue the matter, [***15] it felt that "I 
ought to wait and see at least what happens on November  

15 . . . when these new rules are supposed to be taking 
place." 

When Brown's counsel again attempted to argue the 
issue of the futility of the administrative remedy, the court 
stated, "You are now arguing the merits of this petition for 
writ, and I am not going to get into that." Brown's counsel 
responded that she was "arguing the futility of the ad-
ministrative appeal [procedures]." The court responded 
that since the special order implementing the new pro-
cedures was not yet signed by the chief of police, "I have 
no idea until I see [the administrative order] whatever this 
new thing will be." The court stated that it wanted to see 
the final, adopted procedures, and then it continued the 
matter to December 1, 2000; after the anticipated adoption 
of the appeal procedures in early November, the parties 
were permitted to file supplemental briefs on the issue of 
the adequacy of the administrative appeal procedures. 

On November 15, 2000, Chief Parks signed Admin-
istrative Order No. 15, implementing the administrative 
appeal procedures therein. After supplemental briefs had 
been filed, and oral argument on December 1, 2000, the 
[***16] [*167] matter was submitted. On December 6, 
2000, the court issued a minute order denying the petition 
"on responding party grounds." 

A January 4, 2001, statement of decision states that 
the petition was denied "as premature for failure to ex-
haust administrative remedies." The court further found 
that Brown did not have a property interest in his ad-
vanced pay grade as "no such property interest can be 
found under constitutional due process principles as there 
is no basis in state law, local Charter or statute for such a 
claim and, further, that there is no understanding between 
the parties that such property interest exists." The court 
found that Brown was entitled to an administrative appeal 
of his downgrade under Government Code section 3304, 
subdivision (b); [**482] that Administrative Order No. 
15 "provides due process rights and protections beyond 
those required by Government Code section 3304(b), 
3306, and is in compliance with Government Code sec-
tions 3304.5 and 3310"; 

8 
 and that the order provides the 

following due process protections: notice of reasons 
[***17] for punitive action; right to appeal; representa-
tion at the hearing by a representative, legal counsel, or 
both; random, impartial selection of a hearing officer not 
in the chain of command or involved in the case; discov-
ery of all reports and materials used to substantiate the 
decision; right to subpoena and examine witnesses; right 
to a transcript; and right to a copy of the written decision 
of the hearing officer and the decision of the chief of 
police. 

8 Government Code section 3300 et seq. is 
known as the Public Safety Officers Procedural 
Bill of Rights Act. 
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Government Code section 3306 affords a 
public safety officer 30 days to file a written re-
sponse to any adverse comment entered in his 
personnel file. 

Government Code section 3304.5 provides: 
"An administrative appeal instituted by a public 
safety officer under this chapter shall be con-
ducted in conformance with rules and procedures 
adopted by the local public agency." 

Government Code section 3310 provides in 
pertinent part: Any public agency which has 
adopted . . . any procedure which at a minimum 
provides to peace officers the same rights or pro-
tections as provided pursuant to this chapter shall 
not be subject to this chapter with regard to such a 
procedure." 

[***18] Judgment was entered dismissing without 
prejudice the petition for writ of mandate. Brown filed 
timely notice of appeal from the judgment. Brown con-
tends that the trial court erred in determining he had no 
property interest in his advanced pay grade position and in 
determining that Administrative Order No. 15 complied 
with due process principles. Brown also contends that the 
trial court erred in failing to grant his request for backpay 
due to Department's failure to provide him with a timely 
administrative appeal, and in failing to grant his request to 
set aside the reduction in pay grade because LACC Sec-
tion 202(18) requires reinstatement to his advanced pay 
grade after he was exonerated of all counts relating to the 
July 1998 incident, which formed the primary basis for 
the reduction in pay grade. 

[*168] DISCUSSION 

A. Respondents' Request for Dismissal of Appeal. 

At the outset, we find without merit respondents' 
contention that the appeal should be summarily dismissed 
for appellant's alleged failure to address the issue of the 
failure to exhaust administrative remedies. Respondents 
argue that appellant's opening brief allegedly did not 
challenge the rationale of the [***19] judgment (i.e., that 
his petition was premature for failure to exhaust admin-
istrative remedies), and that appellant is therefore seeking 
review of issues not properly cognizable on this appeal. 

We agree with appellant's argument that he is entitled 
to challenge that aspect of the judgment upholding the 
adequacy of the administrative appeal procedures in 
Administrative Order No. 15. To the extent that he is 
successful in showing the inadequacy of those procedures, 
he also would have established the futility of exhausting 
those administrative remedies. Thus, inherent in his 
challenge to the adequacy of the administrative remedy is 
a challenge to the correctness of the trial court's denial of 
the petition on the ground of failure to exhaust those ad- 

ministrative remedies. (1) [HN9] " 'A party is not required 
to exhaust the available administrative remedies when 
those administrative procedures [**483] are the very 
source of the asserted injury. [Citation.] This rule is 
merely another facet of the inadequate administrative 
remedy exception to the exhaustion rule.' " ( Unnamed 
Physician v. Board of Trustees (2002) 93 Cal. App. 4th 
607, 621 [113 Cal. Rptr. 2d 309], [***20] .) [BN10] A 
remedy is not adequate if it does not square with the re-
quirements of due process. ( Id., at p. 620; see also 
Bockover v. Perko (1994) 28 Cal. App. 4th 479, 486 [34 
Cal. Rptr. 2d 423] .) 

Inasmuch as the trial court addressed the merits of the 
issue of the adequacy of the administrative appeal pro-
cedures, which issue is also addressed by the parties, that 
issue is properly before us for review. 

B. Standard of Review. 

(2) [HN11] " 'Because [appellant's] contention re-
garding procedural matters presents a pure question of 
law involving the application of the due process clause, 
we review the trial court's decision de novo.' [Citation.] 
Since the issue presented is on undisputed facts and one of 
law, we exercise our independent judgment. [Citation.] 
Further, to the extent we are called upon to interpret stat-
utes or rules dealing with employment of public em-
ployees, such issues involve pure questions of law which 
we resolve de novo. [Citation.'" ( Bostean v. Los Angeles 
Unified School Dist. (1998) 63 Cal. App. 4th 95, 107-108 
[73 Cal. Rptr. 2d 523] , .) 

[*169] The [***21] first principal issue is whether 
the Department's reduction of Brown's pay grade impli-
cated a property interest under federal due process analy-
sis; if so, the second issue is whether the procedural pro-
tections afforded in Administrative Order No. 15 are 
adequate. 

C. Brown Had a Property Interest in His Advanced 
Pay Grade. 

(3) [HN12] " 'The Fourteenth Amendment to the 
United States Constitution "places procedural constraints 
on the actions of government that work a deprivation of 
interests enjoying the stature of 'property' within the 
meaning of the Due Process Clause." ' [Citation.] 'Prop-
erty interests that are subject to due process protections 
are not created by the federal Constitution. "Rather, they 
are created, and their dimensions are defined by existing 
rules or understandings that stem from an independent 
source such as state law." ' " ( Bostean v. Los Angeles 
Unified School Dist., supra, 63 Cal. App. 4th 95, 
108-109.) ) 

(4) "As the United States Supreme Court put it, 
[HN13] ' "property" interests subject to procedural due 
process protection are not limited by a few rigid, technical 
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forms. Rather, "property" denotes a broad range of inter-
ests that are secured [***22] by "existing rules or un-
derstandings." [Citations.] A person's interest in a benefit 
is a "property" interest for due process purposes if there 
are such rules or mutually explicit understandings that 
support his claim of entitlement to the benefit . . . (Perry 
v. Sindermann [( 1972)] 408 U.S. 593, 601 [92 S. Ct. 2694, 
2699, 33 L. Ed. 2d 570, 580] .)" ( Mendoza v. Regents of 
University of California (1978) 78 Cal. App. 3d 168, 174 
[ 144 Cal. Rptr. 117], italics omitted [property interest 
grounded on university rule providing permanent em-
ployee could be dismissed only for cause].) 

(5) [HN14] "A governing body does not create a 
property interest in a benefit merely by providing a par-
ticular procedure for the removal of that benefit. See 
McGraw v. Huntington Beach, 882 F.2d 384, 389 (9th Cir. 
1989) (property cannot be defined by the procedures for 
its deprivation)." ( [**484] Sanchez v. City of Santa Ana 
(9th Cir. 1990) 915 F.2d 424, 428.) 9  

9 "In Cleveland Bd. of Education v. Loudermill 
(1985) 470 U.S. 532, 541 [ 105 S. Ct. 1487, 1493, 
84 L. Ed. 2d 494, 503] , the high court explained: 
'[T]he Due Process Clause provides that certain 
substantive rights--life, liberty,  and prop-
erty--cannot be deprived except pursuant to con-
stitutionally adequate procedures. The categories 
of substance and procedure are distinct. Were the 
rule otherwise, the Clause would be reduced to a 
mere tautology. "Property" cannot be defined by 
the procedures provided for its deprivation any 
more than life or liberty.' " ( Campbell v. State 
Personnel Bd. (1997) 57 Cal. App. 4th 281, 295 
[66 Cal. Rptr. 2d 722] .) 

**23] [HN15] California state law or a city rule or 
regulation may confer a property interest in a benefit if it 
imposes particularized standards or criteria that [*170] 
significantly constrain the discretion of the city with re-
spect to that benefit. ( Allen v. City of Beverly Hills (9th 
Cir. 1990) 911 F.2d 367, 370.) A statute, rule or regula-
tion may create an entitlement to a governmental benefit 
either if it sets out conditions under which the benefit 
must be granted or if it sets out the only conditions under 
which the benefit may be denied. (Ibid.) 

Thus, a city police officer was held to have a property 
interest in his merit pay when the city charter "treated a 
reduction in pay as a demotion, and, by providing that an 
employee may be demoted for certain specified reasons, 
implicitly restricted the City's authority to demote an 
employee to the specified reasons. See Cleveland Bd. of 
Educ. v. Loudermill, 470 U.S. 532, 538-39, [ 105 S. Ct. 
1487, 1491-92, 84 L. Ed. 2d 494] (1985) (classified civil 
service employee had property interest in continued em-
ployment because a state statute provided that such em- 

ployees may not be dismissed except for [***24] certain 
specified reasons) ......( Sanchez v. City of Santa Ana, 
supra, 915 F.2d 424, 429 .)) 

(6) [HN16] "Although procedural requirements or-
dinarily do not transform a unilateral expectation into a 
protected property interest, such an interest is created if 
the procedural requirements are intended to be a signifi-
cant substantive restriction on . . . decision making." 
( Stiesberg v. State of California (9th Cir. 1996) 80 F.3d 
353, 356.) Accordingly, while a governing body may elect 
not to confer a property interest in public employment, it 
may not constitutionally authorize the deprivation of such 
interest, once conferred, without appropriate procedural 
safeguards. ( Coleman v. Department of Personnel Ad-
ministration (1991) 52 Cal. 3d 1102, 1114 [278 Cal. Rptr. 
346, 805 P.2d 300] .) [1-M17] When permitted by state law, 
the conferring of a benefit need not be formally expressed 
in a statute or a written contract; it can be implied from 
words or conduct. ( Nunez v. City of Los Angeles (9th Cir. 
1998) 147 F.3d 867, 873, fn. 7.) "Nevertheless, there must 
be rules or mutually clear understandings securing the 
commitment." (Ibid [* * *25] .) 

[HN18] "In a practical sense a permanent employee's 
property interest in continued employment embraces his 
current classification as well as his current salary." ( Ng v. 
State Personnel Bd. (1977) 68 Cal. App. 3d 600, 606 [137 
Cal. Rptr. 387] .)) 

(7) Appellant bases his property interest in his ad-
vanced pay grade on Department Manual Sections 763.60 
(ante, fn. 3) and 763.55. Section 763.55 provides: [HN19] 
"An officer below the rank of lieutenant in an advanced 
pay grade position may be reassigned to a lower pay grade 
position within his/her classification when one of the 
following conditions exist: [P] An officer requests reas-
signment, or [P] An officer completes a fixed tour of duty 
in a [*171] position, or [P] A position is eliminated, or 
[P] When an officer clearly demonstrates his/her failure 
[**485] or inability to satisfactorily perform the duties of 
the position." 

In this case, we are concerned only with the last 
ground cited in Department Manual Section 763.55. 
[HN20] When an officer is being reassigned for failure or 
inability to satisfactorily perform duties, the officer can-
not be reassigned to a lower pay grade arbitrarily or 
without cause; rather, to be subject to [***26] a reas-
signment, it must be shown that the officer clearly has 
failed to satisfactorily perform the duties of the pay grade 
position. Under Section 763.60, the officer must be 
counseled regarding the poor performance and be af-
forded an opportunity to improve. After the officer "con-
tinues" to demonstrate a failure to satisfactorily perform 
duties, the supervisor can institute proceedings to down-
grade the officer. Under the "Exception" set out in Section 
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763.60, restrictions are also placed on the decision maker: 
The officer must "clearly demonstrate[] failure or inability 
to perform" his or her duties, and the failure or inability 
must "indicate the need for immediate reassignment." 
Thus, [11N21] by providing that an officer may be sub-
jected to a reduction in pay grade for specified reasons 
and under certain conditions, Sections 763.55 and 763.60 
restrict the Department's authority to initiate a reduction 
in pay grade to those specified reasons. The express lan-
guage in those sections imposes certain restrictions on the 
Department's decisionmaking authority, thus creating 
expectations and entitlements which are sufficient to give 
rise to a property interest within the meaning of the due 
process clause. 

[***27] Respondents contend essentially that the 
foregoing provisions in the Department Manual are too 
vague to significantly limit the decision makers' discretion, 
providing only "an outline of relevant considerations." 
Respondents also argue that even if the language in Sec-
tion 763.60 could be read to create "good cause" before 
the Department could reassign and reduce an officer's pay 
grade, a "good cause" standard does not create a consti-
tutionally protected interest because it is not a significant 
substantive restriction on the Department's ability to act. 

Respondents fail to cite any persuasive authority to 
support their claims. Respondents' reliance on Schultz v. 
Regents of University of California (1984) 160 Cal. App. 
3d 768 [206 Cal. Rptr. 910] is misplaced, as Schultz held 
that the administrative reclassification of the plaintiffs job 
category, not in the context of a disciplinary action, did 
not give rise to the right to a full due process hearing. Here, 
respondents admitted below that the actions taken with 
respect to appellant fall within the definition of "punitive 
action" within the meaning of Government Code section 
3304, subdivision [***28] (b), and that appellant is enti-
tled to an administrative appeal. (Ante, fn. 7.) 

[*172] Also inapposite is Ass'n of Orange County 
Deputy Sheriffs v. Gates (9th Cir. 1983) 716 F.2d 733, 
(hereinafter Gates), as that case involved the claim by 
retired sheriffs under medical disability that they had a 
property interest in a certificate to carry a concealed and 
loaded weapon. In Gates, the court held that the statutory 
requirement of "good cause" prior to the denial of a 
weapons certificate (former Pen. Code, § 12027) did not 
create a constitutionally protected interest because it was 
not a significant substantive restriction on the basis for the 
agency's action. ( Id., at p. 734.) As Gates did not involve 
the issue of disciplinary matters affecting employment, 
and dealt with the situation where a plaintiff was seeking 
to secure a benefit in the first instance, we question its 
pertinence. Moreover, it has been " ' "widely recognized 
that [HN22] if the employee is subject to discharge only 
for cause, he has a property interest [**486] which is 
entitled to constitutional protection." ' " ( Vernon Fire 

Fighters Assn. v. City of Vernon (1986) 178 Cal. App. 3d 
710, 722 [223 Cal. Rptr. 871], [***29] .) 

We submit that the Department Manual imposes 
sufficiently specific and substantive criteria controlling 
the Department's discretion as to create a property interest 
in the pay grade. In light of this conclusion we need not 
address appellant's contention that the Department is 
collaterally estopped to assert that he has no property 
interest in his pay grade in light of our unpublished 
opinion in Cooper v. City of Los Angeles (July 16, 2001, 
B142714). Cooper reached the same conclusion we have 
reached. In this regard, appellant has filed a request for 
judicial notice of the Cooper decision under California 
Rules of Court, rule 977(b)( 1). Inasmuch as we have 
already resolved the issue in appellant's favor, we need 
not address the issue of collateral estoppel in this context 
and deny his request for judicial notice of the unpublished 
opinion. It is also unnecessary for us to address respon-
dents' arguments regarding LACC Section 202; while 
respondents may be correct that there is nothing therein 
which creates the property interest, respondents fail to 
establish that any provision of the city [***30] charter 
precludes the Department from adopting rules which 
create a property interest in an advanced pay grade. 

We now proceed to address the issue of whether the 
provisions of Administrative Order No. 15 meet the re-
quirements of due process. Appellant does not contend in 
this case that he was entitled to a predeprivation hearing, 
so we do not address this point. 

D. Adequacy of Procedures in Administrative Order 
No. 15. 10  

10 In connection with this issue, appellant re-
quests that we take judicial notice of article 9 of 
the 2000 to 2003 Memorandum of Understanding 
(MOU) between the League and City of Los An-
geles. The MOU refers to the administrative ap-
peal procedures to challenge, among other things, 
"a transfer or assignment," which the parties ap-
parently agree applies to a reduction in pay grade. 
A "Note" IN ARTICLE 9.2 PROVIDES: "The 
League and its members reserve the right to chal-
lenge a dispute concerning a transfer or assign-
ment on constitutional or other legal grounds." 
Respondent has not filed opposition to appellant's 
request for judicial notice of the MOU. We grant 
appellant's request, although we do not rely upon 
the MOU to resolve any issue on this appeal. 

Appellant asserts, correctly, that the League 
cannot waive or contract away appellant's due 
process rights. As stated by the court in Giuffre v. 
Sparks (1999) 76 Cal. App. 4th 1322, 1330-1331 
[91 Cal. Rptr. 2d 171]: "We reject as without 
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merit the county's contention that once adminis-
trative appeal procedures are established pursuant 
to an MOU, those procedures control and are not 
subject to scrutiny or revision by the courts. Pro-
cedures established by an MOU are subject to 
scrutiny to determine whether they satisfy due 
process requirements and [Government Code] 
section 3304." 

According to appellant's reply brief, the 
League has challenged the adequacy of the appeal 
procedures in a case now pending in Division Four 
of the Second District. (Los Angeles Police Pro-
tective League v. City of Los Angeles, B151027.) 

[***31] Administrative Order No. 15 provides for 
an appeal procedure which includes the following fea-
tures: (1) The employee must be served with [*173] 
written notice of the disciplinary action. Once an officer 
requests a hearing, a hearing officer must be selected 
within three days. (2) The appellant selects a hearing 
officer by drawing three names of members eligible to 
serve as a hearing officer (i.e., a member of the Depart-
ment of the rank of captain through deputy chief). (3) The 
Department's representative and the appellant [**487] 
each strike one name, with the remaining member serving 
as the hearing officer. (4) No later than five days prior to 
the date of hearing, appellant is entitled to discovery of all 
reports and materials used to substantiate the decision to 
reduce the officer's pay grade. (5) The Department bears 
no burden of proof at the hearing; evidence is not required, 
but may be taken from the Department; if the Department 
elects to present a case, appellant is entitled to such notice 
at least two days prior to the date of the hearing, but the 
Department still bears no burden of proof at the hearing. 
(6) Appellant is entitled to compel attendance of, and/or 
subpoena, witnesses [***32] for the hearing. (7) The 
hearing officer must convene the hearing within 15 days 
of being selected, and shall review all reports and evi-
dence. (8) The testimony shall be recorded and tran-
scribed upon request; the employee shall be entitled to a 
certified copy without charge when the Department has 
obtained a copy of such transcript, otherwise the em-
ployee can obtain a copy of the transcript upon prepay-
ment of the transcript fee. (9) Within 30 days of the con-
clusion of the hearing, the hearing officer must prepare a 
report recommending the grant or denial of the appeal and 
the reasons for such recommendation, and a penalty 
recommendation if the charges were sustained; appellant 
is entitled to a copy of the report. (10) After the hearing 
officer's report (but not necessarily the transcript of the 
evidentiary hearing) is forwarded to the chief of police, 
"the Chief of Police shall make the determination in the 
matter within twenty days of receiving the hearing offi-
cer's report." The order containing the final determination 
by the chief of police must then be served on appellant. 

(8a) [* 174]  [***33] Brown contends that Admin-
istrative Order No. 15 violates due process principles in 
four respects in that it (1) places no burden of proof on the 
Department, leaving the presentation of evidence to the 
discretion of the Department; (2) does not require the 
chief of police, the final decision maker, to apply any 
substantive guidelines or principles in making the deci-
sion, and the chief is not required to uphold the decision of 
the hearing officer; (3) fails to afford a neutral and im-
partial decision maker, as the chief is embroiled in the 
controversy as the person who initially ordered the re-
duction in pay grade; and (4) does not provide an impar-
tial decision maker because the hearing officers are a 
"captive group of Department managers" who are pre-
sumed to have an impermissible financial interest in an 
outcome favorable to the Department. 

(9a) [HN23] Generally, due process is the opportu-
nity to be heard at a meaningful time and in a meaningful 
manner. ( Burrell v. City of Los Angeles (1989) 209 Cal. 
App. 3d 568, 576 [257 Cal. Rptr. 427].) [HN24] "What 
procedures are constitutionally required under the Four-
teenth Amendment if the state seeks to deprive a person of 
a protected [***34] interest is determined by federal law, 
not state law." ( Bostean v. Los Angeles Unified School 
Dist., supra, 63 Cal. App. 4th 95, 112.) "[T]o determine 
what process is constitutionally due, 'we have generally 
balanced three distinct factors: [P] "First, the private in-
terest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if 
any, of additional or substitute procedural safeguards; and 
finally, the Government's interest." Mathews v. Eldridge 
[(1976)] 424 U.S. 319, 335 [96 S. Ct. 893, 903, 47 L. Ed. 
2d 18] .  " (63 Cal. App. 4th at 113.)) 

(10) [HN25] " 'Under the California Constitution, the 
extent to which procedural due [**488] process is 
available depends on a weighing of private and govern-
mental interests involved. The required procedural safe-
guards are those that will, without unduly burdening the 
government, maximize the accuracy of the resulting de-
cision and respect the dignity of the individual subjected 
to the decisionmaking process. Specifically, determina-
tion of the dictates of due process generally requires 
[***35] consideration of four factors: the private interest 
that will be affected by the individual action; the risk of an 
erroneous deprivation of this interest through the proce-
dures used and the probable value, if any, of additional or 
substitute safeguards; the dignitary interest of informing 
individuals of the nature, grounds and consequences of 
the action and of enabling them to present their side of the 
story before a responsible governmental official; and the 
government interest, including the function involved and 
the fiscal and administrative burdens that the additional or 
substitute procedural requirements would entail.' " 
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( Oberholzer v. Commission on Judicial Performance 
(1999) 20 Cal. 4th 371, 390-391 [84 Cal. Rptr. 2d 466, 
975 P.2d 663] .)[*175] ) 

(11)As acknowledged by the court in Gilbert v. 
Homar (1997) 520 U.S. 924, [117 S. Ct. 1807, 1812, 138 
L. Ed. 2d 120, 128] , [11N26] an employee has a "signifi-
cant private interest in the uninterrupted receipt of his 
paycheck," indicating that the interest affected by the 
reduction in pay grade is significant. [HN27] Because the 
Fourteenth Amendment protects the pursuit of one's pro-
fession from abridgment [***36] by arbitrary state action 
(see Oberholzer v. Commission on Judicial Performance, 
supra, 20 Cal. 4th 371, 391, fn. 16), it has been recognized 
that " 'when governmental agencies adjudicate or make 
binding determinations which directly affect the legal 
rights of individuals, it is imperative that those agencies 
use the procedures which have traditionally been associ-
ated with the judicial process.' " (Ibid.) 

(9b) [HN28] At a minimum, an individual entitled to 
procedural due process should be accorded: written notice 
of the grounds for the disciplinary measures; disclosure of 
the evidence supporting the disciplinary grounds; the right 
to present witnesses and to confront adverse witnesses; 
the right to be represented by counsel; a fair and impartial 
decisionmaker; and a written statement from the fact 
finder listing the evidence relied upon and the reasons for 
the determination made." ( Burrell v. City of Los Angeles, 
supra, 209 Cal. App. 3d 568, 577.) Moreover, while due 
process does not require the employer to provide the 
employee with a full trial-type evidentiary hearing prior to 
the initial taking of punitive action, "a public employee is 
entitled [***37] to a full evidentiary hearing after the 
disciplinary action is imposed." ( Duncan v. Department 
of Personnel Administration (2000) 77 Cal. App. 4th 1166, 
1176 [92 Cal. Rptr. 2d 257].)) 

(12) [HN29] In the circumstance where the adminis-
trative appeal hearing is the first evidentiary inquiry into 
the facts giving rise to the punitive action, " Mt is axio-
matic, in disciplinary administrative proceedings, that the 
burden of proving the charges rests upon the party making 
the charges." ( Parker v. City of Fountain Valley (1981) 
127 Cal. App. 3d 99, 113 [179 Cal. Rptr. 351] .) The ob-
ligation of a party to sustain the burden of proof requires 
the production of evidence for that purpose. (Ibid.; see 
also Pipkin v. Board of Supervisors (1978) 82 Cal. App. 
3d 652, 658 [147 Cal. Rptr. 502] .)) 

(8b) In light of Parker and Pipkin, we conclude that 
Administrative Order No. 15 denies Brown due process 
by placing the burden of proof on him Requiring that the 
Department shoulder the burden of proving the charges 
against Brown at the administrative appeal will not im-
pose unreasonable [**489] fiscal or administrative bur-
dens on the Department; [***38] it is likely that the  

appealing officer will require the attendance and testi-
mony of the witnesses who prepared the underlying 
documents and reports substantiating the punitive action 
in any event. Because the relevant witnesses will most 
[*176] likely already be present at the hearing, it will not 
create an undue burden on the Department to present its 
case first and to shoulder the burden of proof. 

Consistent with the due process requirement that the 
Department shoulder the burden of proof is the require-
ment that the Department shoulder the burden of estab-
lishing the requirements for reduction in pay grade as set 
out in Department Manual Sections 763.55 and 763.60. 
Nowhere does Administrative Order No. 15 require the 
Department to establish the requirements for a reassign-
ment to a lower pay grade as set out in the Department 
Manual. The order merely provides that the purpose of 
such an appeal is to provide the employee an opportunity 
to refute the reasons for the Department's action or omis-
sion relating to . . . reassignment from an advanced pay 
grade position." " 

11  This characterization of the purpose of the 
administrative appeal hearings is clearly inade-
quate to vindicate the requirement of Department 
Manual Section 763.55 that an involuntary reas-
signment be permitted only under certain circum-
stances, including "when an officer clearly dem-
onstrates his/her failure or inability to satisfacto-
rily perform the duties of the position." For ex-
ample, if the Department articulates reasons for a 
reassignment which, even if true, are insufficient 
to establish the criteria required by the Department 
Manual, the procedures set out in the order do not 
assure that the final decision upholding a punitive 
action is based on correct legal criteria as set out in 
the Department Manual. There is no requirement 
that either the hearing officer or the chief of police 
ever consider the criteria in the Department 
Manual. 

Moreover, at least theoretically, the hearing 
officer and chief of police could base a decision 
upholding reassignment on the determination that 
Brown failed to adequately refute the Depart-
ment's reasons, when the Department never pro-
vided any evidence to support its reasons in the 
first instance. This hardly comports with one of 
the goals of procedural due process, which is to 
reduce the risk of an erroneous deprivation of a 
property interest. 

[***39] When this provision of the order, which 
fails to require application of any substantive criteria or 
standards, is considered in conjunction with the lack of 
any burden of proof on the Department, it is clear that the 
order fails to afford Brown any meaningful appeal hearing. 
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There is no requirement that the Department come for-
ward with evidence to prove the basis for the reassign-
ment; there is also no requirement that the hearing officer 
or the chief of police ever find or articulate any facts 
establishing the criteria for a reassignment as set out in 
Department Manual Sections 763.55 and 763.60. 12  In 
other words, there is a total "disconnect" between the 
substantive limitations on discretion as set out in the 
Department Manual and the requirements [*177] of the 
administrative appeal process. The appeal process, by 
failing to acknowledge the requirement that the Depart-
ment meet the burden of proof as to certain criteria 
[**490] set out in the manual, and by failing to require 
the hearing officer or the chief of police to base its deci-
sion on such criteria, fails to afford even the most minimal 
safeguards to protect the erroneous deprivation of 
Brown's property interest. Accordingly, we agree with 
appellant's [***40] contention that Administrative Order 
No. 15 is deficient because it fails to require that the chief 
of police's decision be based on an application of the 
pertinent substantive criteria. 

12 According to the MOU of which we take ju-
dicial notice, there is also no remedy of adminis-
trative mandamus with respect to the administra-
tive appeal. Article 9.7 of the MOU provides: "A. 
Notwithstanding any provision of this agreement, 
an administrative appeal shall not be deemed a 
'hearing' within the provisions of Code of Civil 
Procedure section 1094.5. The function of an 
administrative appeal is advisory only, and neither 
its findings nor its recommendations shall be 
subject to judicial review." As we interpret Ad-
ministrative Order No. 15 and the MOU, the chief 
of police would make the final decision on 
Brown's appeal, and there would be no further 
judicial review of that decision. If our interpreta-
tion of the MOU is correct, then Brown would not 
even have any opportunity in the court system to 
vindicate the criteria for reassignment as set out in 
the Department Manual. 

[***41] The circumstances here are thus distin-
guishable from those in Burrell v. City of Los Angeles 
(1989) 209 Cal. App. 3d 568 [257 Cal. Rptr. 427] , where 
city employees challenged the constitutionality of Los 
Angeles City Charter section 112, which afforded the 
employee an administrative appeal of a disciplinary 
measure to the board of civil service commissioners 
(Board), but required that any reduction in penalty rec-
ommended by the Board be with the consent of the same 
official who originally imposed the discipline. The pro-
cedure in Burrell was upheld because the Board was 
required to independently review the sufficiency of the 
evidence supporting the charges against the employee and 
if it found "an inadequate basis for the charges, and that  

the employee is fit to fill his position, the Board is re-
quired by section 112 to reinstate the disciplined em-
ployee. The only limitation on the Board's powers occurs 
after it has already determined that the charges against the 
employee are substantiated." (209 Cal. App. 3d at p. 584.) 
Unlike the charter provision in Burrell, Administrative 
Order No. 15 places no such requirements on the hearing 
officer or the chief of [* **42] police to reinstate Brown if 
they independently determine that the evidence is insuf-
ficient to support the criteria for a reduction in pay grade 
as set out in the Department Manual. 

The instant order also violates the requirement that 
the decision maker be neutral because the chief of police 
initially authorized the punitive action and is also the final 
decision maker on the administrative appeal. (See, e.g., 
Gray v. City of Gustine (1990) 224 Cal. App. 3d 621, 
631-632 [273 Cal. Rptr. 730] .) ' 3  The cases acknowledge 
that [BN30] in administrative disciplinary matters, the 
"combination of adjudicative and investigative functions, 
without [**491] more, [*178] does not offend due 
process," ( Binkley v. City of Long Beach, supra, 16 Cal. 
App. 4th 1795, 1811 [20 Cal. Rptr. 2d 903]), and both 
federal courts and our state courts acknowledge that a 
decision maker's "mere involvement in ongoing discipli-
nary proceedings does not, per se, violate due process 
principles." ( Burrell v. City of Los Angeles, supra, 209 
Cal. App. 3d 568, 582.) 

13 The due process requirement of neutrality is 
not to be confused with the due process require-
ment of lack of bias and prejudice. The issue of 
neutrality appears to be concerned with the fair-
ness of the procedure itself and whether it poses a 
risk for a "high probability of unfairness." 
( Burrell v. City of Los Angeles, supra, 209 Cal. 
App. 3d 568, 577.) The issue here is the "consti-
tutionality of allowing a decisionmaker to review 
and evaluate his own prior decisions." ( Id., at p. 
578.) The issue of neutrality thus appears to focus 
on the adequacy of the procedural structure itself. 
On the other hand, the issue of personal or politi-
cal bias or prejudice focuses on the actual adju-
dicator, and whether or not that person is capable 
of judging a particular controversy fairly on the 
basis of its own circumstances. (Ibid.) Such bias or 
prejudice might be demonstrated if the decision 
maker is shown to have a personal stake in the 
outcome of the decision, or shows animosity to-
ward the employee (ibid.); however, this type of 
bias and prejudice is not implied and must be 
clearly established. ( Binkley v. City of Long 
Beach (1993) 16 Cal. App. 4th 1795, 1810 [20 Cal. 
Rptr. 2d 903].) 

Received 
June 17, 2011
Commission on
State Mandates



Page 18 
102 Cal. App. 4th 155, *; 125 Cal. Rptr. 2d 474, **; 

2002 Cal. App. LEXIS 4664, ***; 2002 Cal. Daily Op. Service 9703 

On the other hand, in Haas v. County of San 
Bernardino (2002) 27 Cal. 4th 1017, 1032-1033 
[119 Cal. Rptr. 2d 341, 45 P.3d 280], the court 
held that actual bias need not be shown when the 
alleged bias is due to a financial interest in the 
outcome of the dispute; the "appearance of bias 
that has constitutional significance is not a party's 
subjective, unilateral perception; it is the objective 
appearance that arises from financial circum-
stances that would offer a possible temptation to 
the average person as adjudicator." ( Id., at p. 
1034.) 

[***43] On the other hand, in " Applebaum v. Board 
of Directors (1980) 104 Cal. App. 3d 648 [163 Cal. Rptr. 
831] the court found a lack of procedural fairness where 
nearly one-half of the members of the panel reviewing a 
decision to suspend a physician's staff privileges were 
also members of the committee which had made the 
original suspension decision." ( Burrell v. City of Los 
Angeles, supra, 209 Cal. App. 3d 568, 582-583.) 

When the other constitutionally inadequate provi-
sions of Administrative Order No. 15 are considered in 
conjunction with the provision that the chief of police be 
the final decision maker, we conclude that, as a whole, the 
procedure fails to inspire confidence that it affords Brown 
a meaningful administrative appeal. In other words, the 
combination of procedures set out therein presents an 
intolerably high risk of unfairness. The procedures which 
together create that risk of unfairness include the lack of 
any burden of proof on the Department, the lack of any 
requirement that the hearing officer or chief of police 
apply the criteria in the Department Manual for a reduc-
tion in pay grade, and the lack of a neutral final decision 
maker. 

[***44] Accordingly, a balance of the three 
Mathews v. Eldridge factors leads to the conclusion that 
the above administrative appeal procedures set out in the 
order would deprive Brown of his property interest 
without due process of law under the Fourteenth 
Amendment. The trial court thus erred in concluding that 
the above procedures in Administrative Order No. 15 
satisfy the requirements of procedural due process. 

(13) We reject, however, appellant's due process 
challenge to that part of Administrative Order No. 15 
requiring that the pool of hearing officers is to be selected 
from members of Department of the rank of captain 
through [*179] deputy chief. Haas v. County of San 
Bernardino (2002) 27 Cal. 4th 1017 [119 Cal. Rptr. 2d 
341, 45 P.3d 280] , cited by appellant, is distinguishable 
from this case. In Haas, the hearing officers (attorneys 
licensed to practice law for at least five years) presiding 
over business license revocations were appointed by the 
county on a temporary ad hoc basis, whom the county  

paid according to the duration or amount of work per-
formed. Haas held that such a procedure gave hearing 
officers an impermissible financial interest in the outcome 
of the hearings: [***45] "A procedure holding out to the 
adjudicator, even implicitly, the possibility of future em-
ployment in exchange for favorable decisions creates such 
a temptation and, thus, an objective, constitutionally im-
permissible appearance and risk of bias. " Haas, (27 Cal. 
4th at p. 1034.) 

Unlike the situation in Haas, the hearing officers here 
are Department employees, who, like Brown, would have 
the same incentives as Brown to perform their job duties 
fairly and well, and who, like Brown, are peace officers 
protected by the Public Safety Officers Procedural Bill of 
Rights. (See City of Los Angeles v. Superior Court (1997) 
57 Cal. App. 4th 1506, 1512 [67 Cal. Rptr. 2d 775, fn. 2].) 
Moreover, unlike the situation in Haas, where the hearing 
officer was selected solely by the county, it is the accused 
officer who initially selects the three potential hearing 
officers from the pool of eligible hearing officers. Ap-
pellant has failed to establish that [**492] the instant 
procedure for selection of the hearing officer violates 
principles of due process. 

(14) [***46] Appellant contends that the Department 
is collaterally estopped from basing a reduction in pay 
grade on charges as to which he was exonerated by the 
Board of Rights, including the incidents in July 1998 and 
April 1998. Because this issue may arise on a future ad-
ministrative appeal (conducted pursuant to procedures 
which comport with due process), we elect to address it 
here. Appellant's contention has merit, as respondents 
would be barred from basing punitive action on these 
matters pursuant to LACC Sections 202(13)(e) and 
202(18), as well as principles of collateral estoppel. 
( People v. Sims (1982) 32 Cal. 3d 468, 489 [186 Cal. 
Rptr. 77, 651 P.2d 321]; Knickerbocker v. City of Stock-
ton (1988) 199 Cal. App. 3d 235, 242, 244 [244 Cal. Rptr. 
764] .) 

Appellant contends that LACC Section 202 mandates 
reinstatement to his advanced pay grade position as of 
July 1999, because he has been exonerated of all wrong-
doing at hearings before the board of rights. However, our 
record indicates that the Department based its reduction in 
pay grade not only on the incidents for which Brown was 
subsequently [***47] exonerated after hearings before 
the Board of Rights, but also on several personnel com-
plaints from 1990 to 1997, as well as another 1998 inci-
dent which is apparently still being investigated and is 
related to Brown's civil rights lawsuit. (See ante, [*180] 
fn. 4.) It is for the Department, or a hearing officer, to 
decide in the first instance whether those remaining in-
cidents for which Brown was not exonerated by the Board 
of Rights are sufficient to support a reduction in pay grade. 
We have an insufficient evidentiary record on which to 
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make a determination in appellant's favor. On this ground, 
the trial court correctly denied that part of appellant's 
petition for writ of mandate seeking to set aside his re-
duction in pay grade retroactive to July 1999. 

As to the issue of backpay, we reject respondents' 
argument that appellant is barred from raising this issue 
on appeal because he failed to include this issue in his 
proposed statement of decision in the trial court. Given 
the rationale of the trial court's judgment, that judgment 
implicitly denied backpay, and it was unnecessary for the 
trial court to explain the basis for its denial. However, 
because that issue was litigated [***48] below, it has 
been preserved for our review. Appellant here has not 
alleged or established the inadequacy of the predepriva-
tion procedures; however because he has successfully 
challenged the adequacy of the appeal procedures, he is 
entitled to backpay from the time beginning when he was 
deprived of an adequate appeal hearing, (i.e., according to 
those unchallenged provisions of Administrative Order 
No. 15, 18 days after his request for an appeal filed in 
September 1999), and continuing up to the time of any  

future hearing held under proper procedural due process 
principles. (See, e.g., Henneberque v. City of Culver City 
(1985) 172 Cal. App. 3d 837, 843-844 [218 Cal. Rptr. 
704].) 

DISPOSITION 

The judgment is reversed and the cause is remanded 
to the trial court with directions to issue a peremptory writ 
of mandate compelling city to afford Brown an adminis-
trative appeal hearing conducted pursuant to a procedure 
which comports with the requirements of due process; 
pending that hearing, city is to pay Brown backpay for the 
period beginning 18 days after the date he requested an 
administrative appeal and continuing up to the date he is 
afforded a hearing which comports [***49] with the 
requirements of due [**493] process. Appellant is enti-
tled to costs on appeal. 

Woods, J., and Perluss, J., concurred. 

Respondents' petition for review by the Supreme 
Court was denied January 15, 2003. 

Received 
June 17, 2011
Commission on
State Mandates



TAB “6” 

Received 
June 17, 2011
Commission on
State Mandates



LEXSEE

Caution
As of: lun 17,2010

BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY et aI., Plain
tiffs and Appellants, v. STATE WATER RESOURCES CONTROL BOARD et aI.,
Defendants and Respondents; SAN DIEGO BAYKEEPER et aI., Interveners and

Respondents.

D042385

COURT OF APPEAL OF CALIFORNIA, FOURTH APPELLATE DISTRICT,
DIVISION ONE

124 Cal. App. 4th 866; 22 Cal. Rptr. 3d 128; 2004 Cal. App. LEXIS 2073; 2004 Cal.
Daily Op. Service 10694; 2004 Daily Journal DAR 14492; 34 ELR 20149

Decem ber 7, 2004, Filed

NOTICE:

As modified Jan. 4, 2005. [***1] CERTI-
FIED FOR PARTIAL PUBLICATION 1

1 Pursuant to California Rules of Court, rule
976.1, this opinion is certified for publication
with the exception of Discussion parts III, IV, V,
VI and VII.

PROCEDURAL POSTURE: Plaintiff building industry
association filed·an administrative appeal with defendant
California Water Resources Control Board (State Water
Board) regarding the Board's issuance of a comprehen
sive municipal storm sewer permit. The Board denied the
appeal. The association then petitioned for a writ of
mandate, asserting numerous claims. The Superior Court
of San Diego County, California, found the association
failed to prove its claims.

SUMMARY:

PRIOR HISTORY: Superior Court of San Diego
County, No. GIC 780263, L. Peterson, Judge.

SUBSEQUENT HISTORY: Modified by, Rehearing
denied by Building Industrv Assn. v. State Water Re
sources Control BeL 2005 Cal. App. LEXIS 7 (Cal. Am.1.
4th Dist.. Jan. 4. )005)
Time for Granting or Denying Review Extended Build
ing Industrv Assn. of San Diego v. Calif Regional Water
Oltv Bd .. 2005 Cal. LFXIS ")502 (Ca!.. Feb. ")4. ")005)
Review denied by, Request denied by Building Industrv
Association of San Diego County v. California Regional
Water Qualitv Control Board. )005 Cal. LEXIS 3489
(Cal.. Mar. 30. 2005)

DISPOSITION: Affirmed.

OVERVIEW: The association argued that the permit
violated federal law because it allowed the State Water
Board and a regional water board to impose municipal
storm sewer control measures more stringent than a fed
eral standard known as "maximum extent practicable" set
forth in 33 uses. Q 134")(p)(3)(B)(iii). The instant
court held the language of Q 134")(p)(3)(B)(iii) commu
nicates the basic principle that the Environmental Protec
tion Agency, and/or a state approved to issue a National
Pollution Discharge Elimination System (NPDES) per
mit, retains the discretion to impose "appropriate" water
pollution controls in addition to those that come within
the definition of "maximum extent practicable." The
NPDES permit did not violate federal law. The water
boards had the authority to include a permit provision
requiring compliance with the more stringent state water
quality standards.

'--'-YHH", The \vas affirmed.

Received 
June 17, 2011
Commission on
State Mandates



124 Cal. App. 4th 866, *; 22 Cal. Rptr. 3d 128, **;
2004 Cal. App. LEXIS 2073, ***; 2004 Cal. Daily Op. Service 10694

CORE TERMS: water quality, water board, storm sew
er, Clean Water Act, 'practicable', pollution, maximum,
pollutant, municipality, municipal, regional, federal law,
environmental, effluent, stringent, challenging, runoff,
storm, state laws, regulatory agency, "point sources",
iterative, stonnwater, entity, Conservation Laws, statu
tory language, waste discharge, permit requirements,
strict compliance, industrial

LexisNexis(R) Headnotes

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
[HNl]The Clean Water Act employs the basic strategy
of prohibiting pollutant emissions from "point sources"
unless the party discharging the pollutants obtains a Na
tional Pollution Discharge Elimination System (NPDES)
permit. It is unlawful for any person to discharge a pol
lutant without obtaining a permit and complying with its
terms. 33 U.S.C.S. § 131 I(a). An NPDES permit is is
sued by the Environmental Protection Agency or by a
state that has a federally-approved water quality pro
gram. 33 U.S.C~342(a), lJ2). Before an NPDES is
issued, the federal or state regulatory agency must follow
an extensive administrative hearing procedure. 40 C.F.R.
§§ P4.3, 124&, 124.8, 124.10. NPDES permits are valid
for five years. 33 USC.S. § J342(b)(1)(B).

Environmental Law> Water Quality> Clean Water Act
> Coverage & Definitious > Poiut Sources
[HN2]The Clean Water Act defines a "point source" to
be any discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operation, or vessel
or other tloating craft, from which pollutants are or may
be discharged. 33 USC.S. § 136;(14).

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
Environmental Law> Water Quality> Clean Water Act
> Water Quali(j! Standards
Real Property Law> Water > Benelidal Use
[HN3]Under the Clean Water Act, the proper scope of
the controls in a National Pollution Discharge Elimina
tion System (NPDES) permit depends on the applicable
state water quality standards for the affected water bo
dies. Each state is required to develop water quality
standards that establish the desired condition of a water
way. A water quality standard for any given water seg
ment has two components: (]) the designated beneficial

uses of the water body; and (2) the water quality criteria
sufficient to protect those uses. As enacted in 1972, the
Act mandated that an NPDES pennit require compliance
with state water quality standards and that this goal be
met by setting forth a specific "effluent limitation,"
which is a restriction on the amount of pollutants that
may be discharged at the point source. 33 U.S.C.S. Q§
131 1, 136;(11).

Environmental Law> JlVater Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
Environmental Law> Water Qllaliry > Clean Water Act
> Water Qllaliry Standards
Governments> Local Governments> Licenses
[HN4]In 1987, Congress amended the Clean Water Act
to add provisions that specifically concerned National
Pollution Discharge Elimination System (NPDES) per
mit requirements for storm sewer discharges. 33
U.S.C.S. § I342(!2l. In these amendments, enacted as
part of the Water Quality Act of 1987, Congress distin
guished between industrial and municipal storm water
discharges. With respect to municipal storm water dis
charges, Congress clarified that the Environmental Pro
tection Agency had the authority to fashion NPDES
permit requirements to meet water quality standards
without specific numerical effluent limits and instead to
impose controls to reduce the discharge of pollutants to
the maximum extent practicable. 33 U.S.C.S. §
I342(R)(3)(B)(iii).

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
[HN5]See 33 USC.S. $ l34;(plUllIDLill1

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
[HN6]See Cal. Water Code $ 13377.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
Real Properry Law> Water Rigilts > Beneficial Use
[HN7]See Cal. Water Code;) 13374.

Environmental Law> Water > Clean '!Vater
> Permits> Public Parti(~ipation

Governments> Local Governments> Licenses
[HN8]The waste discharge requirements issued by the
regional water boards ordinarily also serve as National
Pollution Discharge Elimination System under
federal law. ~=--'-'-"=~="'-",-'-'''-=-'-'-'
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Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
Environmental Law> Water Quality> Cleall Water Act
> Water Quality Standards
Govemments > Public Improvements> General Ol'er
l'iew
[HN I5]With respect to National Pollution Discharge
Elimination System (NPDES) permits, the legislative
purpose underlying the Water Quality Act of 1987, and
33 U.S.C.S. § 1347 (p} in particular, supports that Con
gress intended to provide the Environmental Protection
Agency (or the regulatory agency of an approved state)
the discretion to require compliance with water quality
standards in a municipal storm sewer NPDES permit,
particularly where that compliance will be achieved pri
marily through an iterative process.

Administrative Law> Judicial Review> Standards
Review> Stlltutm"y blte,mretcl'tion
Governments> Legislation> flll't>rfJft>.fatj;fJJ1

[HN 16]A court is required to give substantial deference
to an administrative interpretation of a statute.

Environmental Law> Water Quality> Clean Water Act
>Discharge Permits> Storm Water Discharges
[HN13]The language of 33 U.S.C.S. § 1342(p)(3)(B)(iiil
does communicate the basic principle that the Environ
mental Protection Agency (and/or a state approved to
issue a National Pollution Discharge Elimination System
permit) retains the discretion to impose "appropriate"
water pollution controls in addition to those that come
within the definition of "maximum extent practicable."

§ 1370, and Califomia law specifically allows the impo
sition of controls more stringent than federal law, Cal.
Water Code § 13377.

Govemments > Legislation> Interpretation
[HNI4]While punctuation and grammar should be con
sidered in interpreting a statute, neither is controlling
unless the result is in harmony with the clearly expressed
intent of the legislature. If the statutory language is sus
ceptible to more than one reasonable interpretation, a
COUlt must also look to a variety of extrinsic aids, in
cluding the ostensible objects to be achieved, the evils to
be remedied, the legislative history, public policy, con
temporaneous administrative construction, and the statu
tory scheme of which the statute is a part.

> General Over-Environmental Law > Water

Administrative Law> Judicial Rel'iew > Administrative
Record> General Overl'iew
Administrative Law> Judicial Rel'iew > Standards of
Review> Substantial Evidence
Civil Procedure> Appeals> Standards ofReview> De
Novo Review
[HN 11 ]In reviewing the trial court's factual determina
tions on the administrative record, an appellate court
applies a substantial evidence standard. However, in re
viewing the trial court's legal determinations, an appel
late court conducts a de novo review. Thus, the appellate
court is not bound by the legal determinations made by
the state or regional agencies or by the trial COUlt, but it
must give appropriate consideration to an administrative
agency's expertise underlying its interpretation of an ap
plicable statute,

view
[HNI2]It is well settled that the Clean Water Act autho
rizes states to impose water quality controls that are more
stringent than are required under federal

Administrative Law > Judicial Review> Reviewabili(y
>Standing
Civil Procedure > Remedies > Writs > Common Law
Writs> Mandamus
Evidence> Inferences & Presumptions> Presumption
ofRegularity
[HNI0]Where a party has been aggrieved by a final de
cision of a regional water board for which the California
Water Resources Control Board denies review, Cal.
Code Civ. Proc. § 1094.5 governs the writ of mandate
proceedings, and the superior court must exercise its
independent judgment in examining the evidence and
resolving factual disputes. Cal. Water Code § I3330(d).
In exercising its independent judgment, a trial court must
afford a strong presumption of correctness concerning
the administrative findings, and the party challenging the
administrative decision bears the burden of convincing
the court that the administrative findings are contrary to
the weight of the evidence.

Administrative Law > Judicial Review > Reviewability
>Standing
Civil Procedure > Remedies > Writs > Common Law
Writs> NJandamus
Environmental Law > Water Quality > General Over
view
[HN9]See Cal. Water Code Q13330(b).
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Civil Procedure > Appeals > Standards of Review >
Reversible Errors
Evidence > Inferences & Presumptions > General
Overview
[HN17]All judgments and orders are presumed correct,
and persons challenging them must affirmatively show
reversible error.

Civil Procedure> Appeals> Briefs
[HN 18]A party challenging the sufficiency of evidence
to support a judgment must summarize (and cite to) all of
the material evidence, not just the evidence favorable to
his or her appellate positions.

Administrative Law > Judicial Review > Standards of
Review> Abuse ofDiscretion
Environmental Law> Water Quality> Clean Water Act
> Water Quality Standards
[HN 19]The party challenging the scope of an adminis
trative permit has the burden of showing the agency
abused its discretion or its findings were unsupported by
the facts.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Storm Water Discharges
[HN20]BAT is an acronym for "best available technolo
gy economically achievable," which is a technolo
gy-based standard for industrial storm water dischargers
that focuses on reducing pollutants by treatment or by a
combination of treatment and best management practic
es.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

A building industry association filed an administra
tive appeal with the State Water Resources Control
Board regarding the board's issuance of a comprehensive
municipal storm sewer permit. The board denied the ap
peal. The association then petitioned for a writ of
mandate, assetting numerous claims. Three environmen
tal groups intervened as defendants. The trial court found
the association failed to prove its claims. The association
argued that the permit violated federal law because it
allowed the state water board and a regional water board
to impose municipal storm sevver control measures more
stringent than a federal standard known as "maximum
extent practicable" under 33 USc. § I342(p)(3)(B'j(iii).
(Superior Court of San Diego County, No. OlC 780263,

L. Judge.)

The Court of Appeal affirmed. The court held the
language of Q 1342(p)(3)(8)(iii) communicates the basic
principle that the Environmental Protection Agency, and
or a state approved to issue a National Pollution Dis
charge Elimination System (NPDES) permit, retains the
discretion to impose "appropriate" water pollution con
trols in addition to those that come within the definition
of "maximum extent practicable." The NPDES permit
did not violate federal law. The water boards had the
authority to include a permit provision requiring com
pliance with the more stringent state water quality stan
dards. (Opinion by Haller, 1., with Benke, Acting P. J.,
and Aaron, 1., concurring.) [*867]

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES
Classified to California Digest of Official Reports

(1) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--Regulatory Per
mit--Municipal Storm Sewer Control Measures.--A
regulatory permit issued by the State Water Resources
Control Board allowing it and a regional water board to
impose municipal storm sewer control measures more
stringent than a federal standard known as "maximum
extent practicable," set forth in 33 U.S.C. §
I342(plGillilliiill, did not violate federal law.

[4 Witkin, Summary of Cal. Law (9th ed. ]987) Real
Property, § 69.]

(2) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--NPDES Permits.--The Clean
Water Act (33 U.S.C.12S] et seq.) employs the basic
strategy of prohibiting pollutant emissions from "point
sources" unless the party discharging the pollutants ob
tains a National Pollution Discharge Elimination System
(NPDES) permit. Pursuant to 33 USc. § ]31 Ira), it is
unlawful for any person to discharge a pollutant without
obtaining a permit and complying with its terms. Pur
suantto 33 U.S.c. Q 134)(a) and (b) an NPDES permit is
issued by the Environmental Protection Agency or by a
state that has a federally-approved water quality pro
gram. Pursuant to 40 C.P.R. §,§ 124.3, 124.6, 124.8,

before an NPDES is issued, the federal or state
regulatory agency must follow an extensive administra
tive hearing procedure. Pursuant to 33 U.s.c. ~

I342fb)( 1)(£3), NPDES permits are valid for five years.

(3) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--NPDES Permits.--Under the
Clean Water Act (33 USc. § PSI et seqJ, the proper
scope of the controls in a National Pollution Discharge
Elimination on the
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water bodies. Each state is required to develop water
quality standards that establish the desired condition of a
waterway. A water quality standard for any given water
segment has two components: (1) the designated benefi
cial uses of the water body; and (2) the water quality
criteria sufficient to protect those uses. As enacted in
1972, 33 U.S.c. §§ 1311, 1362(11) of the Act mandated
that an NPDES permit require compliance with state
water quality standards and that this goal be met by set
ting forth a specific "effluent limitation," which is a re
striction on the amount of pollutants that may be dis
charged at the point source. [*868]

(4) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--NPDES Pennits.--In 1987,
Congress amended the Clean Water Act (33 U.S.c. PSI
et seq], to add provisions, specifically, 33 U.s.C. §
134')(p), that specifically concerned National Pollution
Discharge Elimination System (NPDES) permit re
quirements for storm sewer discharges. In these amend
ments, enacted as part of the Water Quality Act of 1987
(33 U.s.C. § 251 et seq.), Congress distinguished be
tween industrial and municipal storm water discharges.
With respect to municipal storm water discharges, Con
gress clarified in 33 U.S.c. § I34') (p)(3)(B.l..C.iiil that the
Environmental Protection Agency had the authority to
fashion NPDES permit requirements to meet water qual
ity standards without specific numerical effluent limits
and instead to impose controls to reduce the discharge of
pollutants to the maximum extent practicable.

(5) Pollution and Conservation Laws § 5--Water Pol
lution--Waste Dischai'ge Requirements.--Pursuant to
Wat. Code, § 13374, the waste discharge requirements
issued by the regional water boards ordinarily also serve
as National Pollution Discharge Elimination System
permits under federal law.

(6) Pollution and Conservation Laws § 5--Water Pol
lution--Writ of Mandate--Exercise of Independent
Judgment.--Where a party has been aggrieved by a final
decision of a regional water board for which the State
Water Resources Control Board denies review, Code
Civ. Proc., ::i 1094.5, governs the writ of mandate pro
ceedings, and the superior court must, pursuant to Wat.
Code, § 13330, subd. (dt exercise its independent judg
ment in examining the evidence and resolving factual
disputes. In exercising its independent judgment, a trial
court must afford a strong presumption of correctness
concerning the administrative findings, and the party
challenging the administrative decision bears the burden
of convincing the court that the administrative findings
are to the of the evidence.

(7) Appellate Review § 144--Scope of Re
view--Questions of Law and Fact--Factual Determi
nations--Substantial Evidence Standard--De Novo
Review.--In reviewing the trial court's factual determina
tions on the administrative record, an appellate court
applies a substantial evidence standard. However, in re
viewing the trial court's legal determinations, an appel
late court conducts a de novo review. Thus, the appellate
court is not bound by the legal determinations made by
the state or regional agencies or by the trial court, but it
must give appropriate consideration to an administrative
agency's expertise underlying its interpretation of an ap
plicable statute. [*869]

(8) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--More Stringent State Con
trols.--It is well settled that the Clean Water Act (33
U.S.c. § 1251 et seq.) authorizes states to impose water
quality controls that are more stringent than are required
under federal law, 33 U.s.C. § 1370, and California law
specifically allows the imposition of controls more
stringent than federal law, Wat. Code, § ]3377.

(9) Pollution and Conservation Laws § 5--Water Pol
lution--Clean Water Act--NPDES Permits.--The lan
guage of 33 U.S.C. § I34£{p)(3)(i3 )(iii) does communi
cate the basic principle that the Environmental Protection
Agency (and/or a state approved to issue a National Pol
lution Discharge Elimination System permit) retains the
discretion to impose "appropriate" water pollution con
trols in addition to those that come within the definition
of "maximum extent practicable."

(10) Statutes § 21--Construction--Legislative In
tent.--While punctuation and grammar should be consi
dered in interpreting a statute, neither is controlling un
less the result is in harmony with the clearly expressed
intent of the Legislature. ]f the statutory language is sus
ceptible to more than one reasonable interpretation, a
court must also look to a variety of extrinsic aids, in
cluding the ostensible objects to be achieved, the evils to
be remedied, the legislative history, public policy, con
temporaneous administrative construction, and the statu
tory scheme of which the statute is a part.

(11) Pollution and Conservation Laws § 5--Water
Pollution--Clean Water Act--NPDES Permits.--With
respect to National Pollution Discharge Elimination Sys
tem (NPDES) permits. the legislative purpose underlying
the Water Qualitv Act of 1987 (33 USc. § ;51 et seq.),
and in particular, supports that
Congress intended to provide the Environmental Protec
tion Agency (or the regulatory agency of an approved

the discretion to require compliance with water
standards in a municipal storm sewer NPDES
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pennit, particularly where that compliance will be
achieved primarily through an iterative process.

(12) Statutes §
44--Construction--Administrative--Judicial Defe-
rence.--A COUlt is required to give substantial deference
to an administrative interpretation of a statute.

Conservancy, Heal the Bay, Environmental Defense
Center, Santa Monica BayKeeper, Orange County
CoastKeeper, Ventura CoastKeeper, Environmental
Health Coalition, CalBeach Advocates, San Diego Au
dubon Society, Endangered Habitats League and Sierra
Club as Amici Curiae on behalf [***2] of Defendants
and Respondents and Interveners and Respondents.

(13) Appellate Review § 135--Scope of Re
view--Presumptions.--All judgments and orders are
presumed correct, and persons challenging them must
affirmatively show reversible error. [*870]

JUDGES: Haller, 1., with Benke, Acting P. 1., and Aa
ron, J., conculTing.

OPINION BY: HALLER [*871]

David S. Beckman, Heather L. Hoecher!, Anjali I. Jais
wal and Dan L. Gildor for Interveners and Respondents.

Marco Gonzalez for Intervener and Respondent San Di
ego BayKeeper.

OPINION

[**130] HALLER, J.--This case concerns the
environmental regulation of municipal storm sewers that
carry excess water runoff to lakes, lagoons, rivers, bays,
and the ocean. The waters flowing through these sewer
systems have accumulated numerous harmful pollutants
that are then discharged into the water body without re
ceiving any treatment. To protect against the resulting
water quality impairment, federal and state laws impose
regulatory controls on storm sewer discharges. In partic
ular, municipalities and other public entities are required
to obtain, and comply with, a regulatory permit limiting
the quantity and quality of water runoff that can be dis
charged from these storm sewer systems.

In this case, the California Regional Water Control
Board, San Diego Region, (Regional Water Board) con
ducted numerous public hearings and then issued a com
prehensive municipal storm sewer permit governing 19
local public entities. Although these entities did not bring
an administrative challenge to the permit, one business
organization, the Building Industry [***3] Association
of San Diego County (Building Industry), filed an ad
ministrative appeal with the State Water Resources Con
trol Board (State Water Board). After making some
modifications to the permit, the State Water Board de
nied the appeal. Building Industry then petitioned for a
writ of mandate in the superior court, asserting numerous
claims, including that the permit violates state and feder
allaw because the permit provisions are too stringent and
impossible to satisfy. Three environmental groups inter
vened as defendants in the action. After a hearing, the
trial court found Building Industry failed to prove its
claims and entered judgment in favor of the administra
tive agencies (the Water Boards) and the intervener en
vironmental groups.

On appeal, Building Industry's main contention
is that the regulatory permit violates federal law because
it allows the Water Boards to impose municipal storm
sewer control measures more stringent than a federal
standard known as "maximum extent pr2lcticallle.

J31] In the published

Wicks and Rory R. Wicks for Sur
Alliance, The Ocean

Law Offices of
frider Foundation,

(15) Administrative Law § 116--Judicial Review and
Relief--Scope of Review--Abuse of Discre
tion--Administrative Permit.--The party challenging
the scope of an administrative permit has the burden of
showing the agency abused its discretion or its findings
were unsupported by the facts.

COUNSEL: Latham & Watkins, David L. Mulliken,
Eric M. Katz, Paul N. Singarella, Kelly E. Richardson
and Daniel P. Brunton for Plaintiffs and Appellants.

Bill Lockyer, Attorney General, Mary Hackenbracht,
Assistant Attorney General, Carol A. Squire, David Ro
binson and Deborah Fletcher, Deputy Attorneys General,
for Defendants and Respondents.

(16) Pollution and Conservation Laws § 5--Water
Pollution--Industrial Storm Water Dischargers--Best
Available Technology Economically Achieva
ble.--BAT is an acronym for "best available technology
economically achievable," which is a technology-based
standard for industrial storm water dischargers that fo
cuses on reducing pollutants by treatment or by a com
bination of treatment and best management practices.

(14) Appellate Review §
108--Briefs--Requisites--Reference to Record--Party
Challenging Sufficiency of Evidence--Summarization
of All Material Evidence Required.--A party challeng
ing the sufficiency of evidence to SUppOlt a judgment
must summarize (and cite to) all of the material evi
dence, not just the evidence favorable to his or her ap
pellate positions.
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portion of this op1111On, we reject this contention, and
conclude the Water Boards had the authority to include
[* **4] a permit provision requiring compliance with
state water quality standards. In the unpublished portion
of the opinion, we find Building Industry's additional
contentions to be without merit. We affirm the judgment.

2 Further statutory references are to title 33 of
the United States Code, unless otherwise speci
fied.

[*872] RELEVANT BACKGROUND INFORMA
TION

1. SunU1wlJl ofRelevant Clean Water Act Provisions

Before setting forth the factual background of this
particular case, it is helpful to summarize the federal and
state statutory schemes for regulating municipal storm
sewer discharges. ]

3 The systems that carry untreated urban wa
ter runoff to receiving water bodies are known as
"[m]unicipal separate storm sewer" systems (40
.c.P.R. § I22.26(b)(JU), and are often referred to
as "MS4s" (40 C.P.R. § P2.30). For readability,
we will identify these systems as municipal storm
sewers. To avoid confusion in this case, we will
generally use descriptive names, rather than in
itials or acronyms, when referring to parties and
concepts.

[***5] A. Federal StatutolY Scheme

When the United States Congress first enacted the
Federal Water Pollution Control Act in 1948, the Con
gress relied primarily on state and local enforcement
efforts to remedy water pollution problems. ( Middlesex
Ct1'. .s'ewerage Auth. v. Sea Clalll IIIers (/981) 453 U.S. L
I I [69 L. Ed. 2d 435. 101 S. Ct. 26151; Tahoe-Siam
Preservation Council v. S'fale IVater Resources Control
Bd II 989) ') lOCal. AQp. 3d 14') L JL}33 [259 Cal. R~
132].) However, by the early 1970's, it became apparent
that this reliance on local enforcement was ineffective
and had resulted in the "accelerating environmental de
gradation of rivers, lakes, and streams ... ."
Resources Ddense Council. Inc. 1'. Co.\·lle (D.C. Cir.
-'-"-'---'-'-"-="---'-""'-"'--'=-"-".-'-'--"-'--'- (Coslie); see -='-'-'---'-'-~="-
IVarer Resources CO!1froLj}oard j 19l(5) 426 U.S. '100.

In response, in
1972 Congress substantially amended this law by man
dating compliance with various minimum technological
effluent standards established by the tederal government
and a comprehensive regulatory scheme to im
plEo!11 lent these laws.

The objective of this law, now commonly known as the
Clean Water Act, was to "restore and maintain the
chemical, physical, and biological integrity of the Na
tion's waters." (§ 1251(a).)

[HN1](2) The Clean Water Act employs the basic
strategy of prohibiting pollutant emissions from "point
sources" 4 unless the party discharging the pollutants
obtains a permit, known as an NPDES 5 pennit. (See
EPA v. State Water Resources Control Board. supra, 4')6
U.S. at p. 205.) It is "unlawful [*873] for any person to
discharge a pollutant without obtaining a permit and
complying with its terms." (Ibid.; see § 1311 (a); Costle.
supra. 568 [**132] P.2d at Q. 1375.) An NPDES pem1it
is issued by the United States Environmental Protection
Agency (EPA) or by a state that has a federally approved
water quality program. (~ I 34;(a), D2); EPA v. Slare
Warer Resources Conlrol Board, supra, 4')6 U.S. at p.
209.) Before an NPDES is issued, the federal or state
regulatory agency must follow an extensive administra
tive hearing procedure. (See 40 C.F.R. §§ 124.3, 124.6,
124.8, 124.10; see generally Wardzinski et aI., National
Pollutant Discharge Elimination System [***7] Permit
Application and Issuance Procedures, in The Clean Wa
ter Act Handbook (Evans edit., 1994) pp. 72-74 (Clean
Water Act Handbook).) NPDES permits are valid for
five years. (§ 1342(b)(I)(B).)

4 [HN2]The Clean Water Act defines a "point
source" to be "any discernible, confined and dis
crete conveyance, including but not limited to
any pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, concen
trated animal feeding operation, or vessel or other
floating craft, from which pollutants are or may
be discharged." (§ 1362( 14.l.)
5 NPDES stands for National Pollution Dis-
charge Elimination System.

[HN3](3) Under the Clean Water Act, the proper
scope of the controls in an NPDES permit depends on
the applicable state water quality standards for the af
fected water bodies. (See COllllllunilies liJr (/ Beaer
Environment 1'. Swrc IVater Resolirces Conlrol Bd.
(2003) 109 CaLAppAth 1089. 1092 [J Cal. R~ 3d 761.)
Each state is required to develop water quality standards
that establish" 'the desired [***8] condition of a wa-

I " (fbid.) A water quality standard for any given
water segment has two components: (1) the designated
beneficial uses of the water body; and (2) the water qual
ity criteria sufficient to protect those uses. (Ibid.) As
enacted in 1972. the Clean Water Act mandated that an
NPDES permit require compliance with state water qual-

standards and that this goal be met by setting forth a
specltlc "effluent limitation," which is a restriction on the

7
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amount of pollutants that may be discharged at the point
source.(i.;i.; 1311, 1362(11).)

Shortly after the 1972 legislation, the EPA promul
gated regulations exempting most municipal storm sew
ers fi'om the NPDES permit requirements. ( Costle. su
pra. 568 F.ld at p. 1372; see Defenders or Wildfife v.
Browner (9th Cir. 1999) 191 F.3d 1159. 1163 (Defenders
of Wildlife).) When environmental groups challenged this
exemption in federal court, the Ninth Circuit held a
storm sewer is a point source and the EPA did not have
the authority to exempt categories of point sources from
the Clean Water Act's NPDES permit requirements. (
Cos/Ie, supra. 568 F.2d at PRo 1374-1383.) [***9] The
Costle court rejected the EPA's argument that efflu
ent-based storm sewer regulation was administratively
infeasible because of the variable nature of storm water
pollution and the number of affected storm sewers
throughout the country. ( lei. at pp, 1377-] 382.) Although
the court acknowledged the practical problems relating to
storm sewer regulation, the court found the EPA had the
flexibility under the Clean Water Act to design regula
tions that would overcome these probl'ems. ( ld. at pp.
1379-1383.)

[*874] During the next 15 years, the EPA made
numerous attempts to reconcile the statutory requirement
of point source regulation with the practical problem of
regulating possibly millions of diverse point source dis
charges of storm water. ( Defenders or Wildfire, supra,
]9] F.3d at p. 1163; see Gallagher, Clean Water Act in
Environmental Law Handbook (Sullivan edit., 2003) p.
300 (Environmental Law Handbook); Eisen, Toward a
Sustainable Urbanism: Lessons fi'om Federal Regulation
of Urban Stornnvater Runoff (1995) 48 Wash. U. J.
Urb. & Contem!L-L1. 40-41 (Regulation of Urban
Stormwater Runoff).)

(4) Eventually,[HN4] in ]987, Congress amended
the [*** 10] Clean Water Act to add provisions that
specifically concerned NPDES permit requirements for
storm sewer discharges. (§ ]342(p); see Ddenelers of
IVilelMe, supra. [** 133] 191 F,3d at p. 1163; J::!.!.l!JcfDJJ:
Resources Derense Council P, u.s. E. P.;!. (1997) 966
F.2d 1297. 1796.) ]n these amendments, enacted as part
of the Water Ouality Act of 1987, Congress distin
guished between industrial and municipal storm water
discharges. With respect to industrial storm water dis
charges, Congress provided that NPDES permits "shall
meet all applicable provisions of this section and section

[requiring the EPA to establish effluent limitations
under specific timetables] .... " (Q 1342(p)(3)( P:J.) With
respect to municipal storm water discharges, Congress
clarified that the EPA had the authority to fushion
NPDES permit requirements to meet water quality stan
dards without specific numerical effluent limits and m-
stead to "controls to reduce the of

lutants to the maximum extent practicable ... ." (§
1342(p)(3)(B)(iii); see Defenders or Wildlife, supra,
191 F.3d at p. 1163.) Because the statutory language
pertaining to municipal [*** 11] storm sewers is at the
center of this appeal, we quote the relevant portion of the
statute in full:

"[HN5](B) .•. Permits for discharges from municipal
storm sewers--

"(i) may be issued on a system- or jurisdiction-wide
basis;

"(ii) shall include a requirement to effectively prohi
bit non-stormwater discharges into the storm sewers; and

"(iii) shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including
management practices, control techniques and system,
design and engineering methods, and such other provi
sions as the Administrator or the State determines appro
priate for the control of such pollutants." (§
1342(p)(3)Ul1.)To ensure this scheme would be admini
stratively workable, Congress placed a moratorium on
many new types of required stormwater permits until
1994 (§ 134':l(riliJJ), and created a phased approach to
necessary municipal [* 875] stormwater permitting de
pending on the size of the municipality (§.
I 34':l(p)(2)(D). (See Environmental Defense Center,
Inc. v. U.S. E. P.A. (9th Cir. 7003) 344 FJd 832,
841-842.)

B. State Statutmy Scheme

Three years before the 1972 Clean Water Act, the
California Legislature enacted [** *12] its own water
quality protection legislation, the Porter-Cologne Water
Quality Control Act (Porter-Cologne Act), seeking to
"attain the highest water quality which is reasonable .... "
(War. Code. ~ 13000.) The Porter-Cologne Act created
the State Water Board to formulate statewide water qual
ity policy and established nine regional boards to prepare
water quality plans (known as basin plans) and issue
permits governing the discharge of waste. (War. Code,
§~ 13100, )3140, 13200, 1320.1., 13240, 13241, )3243.)
The Porter-Cologne Act identified these permits as
"waste discharge requirements," and provided that the
waste discharge requirements must mandate compliance
with the applicable regional water quality control plan.
(Wat. Code. ~§ 13263. subd. (a), 13377, 13374.)

ShOlily after Congress enacted the Clean Water Act
in 1972, the California Legislature added chapter 5.5 to
the Porter-Cologne for the purpose of adopting the
necessary federal requirements to ensure it would obtain
EPA approval to issue NPDES permits.
13370. subd. (cl.) As part of these amendments, the Leg
islature provided that the state and regional water boards
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"[HN6]shall, as required or authorized [***13] by the
[Clean Water Act], issue waste discharge requirements ...
which apply and ensure compliance with all applicable
provisions [**134] [of the Clean Water Act], together
with any more stringent effluent standards or limitations
necessary to implement water quality control plans, or
for the protection of beneficial uses, or to prevent nuis
ance." (Wat. Code. § 13377.) Water Code section 13374
provides that "[HN7][t]he term 'waste discharge re
quirements' as referred to in this division is the equiva
lent of the term 'permits' as used in the [Clean Water
Act]."

(5) California subsequently obtained the required
approval to issue NPDES permits. ( WaterKeepers
Northern Califc)rnia v. Slate Water Resources Control
Bd. (")002) 102 Cal.AppAth 1448, 1453 [126 Cal. Rptr.
~ 389].) Thus, [HN8]the waste discharge requirements
issued by the regional water boards ordinarily also serve
as NPDES permits under federal law. (Wat. Code, §
13374.)

II. The NPDES Permit at Issue in this Case

Under its delegated authority and after numerous
public hearings, in February 2001 the Regional Water
Board issued a 52-page NPDES permit [*876] and
Waste Discharge Requirements (the Permit) governing
municipal storm sewers owned [*** 14] by San Diego
County, the San Diego Unified Port District, and 18 San
Diego-area cities (collectively, Municipalities). (, The
first 10 pages of the Permit contain the Regional Water
Board's detailed factual findings. These findings describe
the manner in which San Diego-area water runoff ab
sorbs numerous harmful pollutants and then is conveyed
by municipal storm sewers into local waters without any
treatment. The findings state that these storm sewer dis
charges are a leading cause of water quality impairment
in the San Diego region, endangering aquatic life and
human health. The findings further state that to achieve
applicable state water quality objectives, it is necessary
not only to require municipal ities to comply with exist
ing pollution-control technologies, but also to require
compliance with applicable "receiving water limits"
(state water quality standards) and to employ an "itera
tive process" of "development, implementation, moni
toring, and assessment" to improve existing technologies.

6 Under the Clean Water Act, entities respon
sible for NPDES permit conditions pertaining to
their own discharges are referred to as "coper
mittees." (40 C.P.R. 0 P2.!6(b)(] ).) For clarity
and readability, we shall refer to these entities as

[*** IS] Based on these factual the Re-
Water Board included in the Permit several over-

all prohibitions applicable to municipal storm sewer dis
charges. Of critical importance to this appeal, these pro
hibitions concern two categories of restrictions. First, the
Municipalities are prohibited from discharging those
pollutants "which have not been reduced to the maximum
extent practicable .... " 7 (Italics added). Second, the Mu
nicipalities [**135] are prohibited from discharging
pollutants "which cause or contribute to exceedances of
receiving water quality objectives ... " and/or that "cause
or contribute to the violation of water quality standards
...." This second category of restrictions (refelTed to in
this opinion as the Water Quality Standards provisions)
essentially provide that a municipality may not discharge
pollutants if those pollutants would cause the receiving
water body to exceed the applicable water quality stan
dard. It is these latter restrictions that are challenged by
Building Industry in this appeal.

7 The Permit does not precisely define this
phrase, and instead, in its definition section, con
tains a lengthy discussion of the variable nature
of the maximum extent practicable concept, re
fen'ed to as MEP. A portion of this discussion is
as follows: "[T]he definition of MEP is dynamic
and will be defined by the following process over
time: municipalities propose their definition of
MEP by way of their [local storm sewer plan].
Their total collective and individual activities
conducted pursuant to the [plan] becomes their
proposal for MEP as it applies both to their over
all effort, as well as to specific activities (e.g.,
MEP for street sweeping, or MEP for municipal
separate storm sewer maintenance). In the ab
sence of a proposal acceptable to the [Regional
Water Board], the [Regional Water Board] de
fines MEP." The definition also identifIes several
factors that are "useful" in determining whether
an entity has achieved the maximum extent prac
ticable standard, including "Effectiveness,"
"Regulatory Compliance," "Public Acceptance,"
"Cost," and "Technical Feasibility."

[*** 16] [*877] Part C of the Permit (as
amended) qualifies the Water Quality Standards provi
sions by detailing a procedure for enforcing violations of
those standards through a step-by-step process of "timely
implementation of control measures ... ," known as an
"iterative" process. Under this procedure, when a muni
cipality "caus[es] or contribute[s] to an exceedance of an
applicable water quality standard," the municipality must
prepare a report documenting the violation and describ
ing a process for improvement and prevention of further
violations. The municipality and the regional water board
must then work together at improving methods and mon
itoring progress to achieve compliance. But the final
DrCWISIO,n of Part C states that in this section

9

Received 
June 17, 2011
Commission on
State Mandates



124 Cal. App. 4th 866, *; 22 Cal. Rptr. 3d 128, **;
2004 Cal. App. LEXIS 2073, ***; 2004 Cal. Daily Op. Service 10694

shall prevent the [Regional Water Board] from enforcing
any provision of this Order while the [municipality] pre
pares and implements the above repOlt."

In addition to these broad prohibitions and enforce
ment provisions, the Permit requires the Municipalities
to implement, or to require businesses and residents to
implement, various pollution control measures refelTed
to as "best management practices," which reflect tech
niques for preventing, [*** 17] slowing, retaining or
absorbing pollutants produced by stormwater runoff.
These best management practices include structural con
trols that minimize contact between pollutants and flows,
and nonstructural controls such as educational and public
outreach programs. The Permit also requires the Muni
cipalities to regulate discharges associated with new de
velopment and redevelopment and to ensure a completed
project will not result in significantly increased dis
charges of pollution from storm water runoff.

Ill. Administrative and Trial Court Challenges

After the Regional Water Board issued the Permit,
the Building Industry, an organization representing the
interests of numerous construction-related businesses,
filed an administrative challenge with the State Water
Board. Although none of the Municipalities joined in the
administrative appeal, Building Industry claimed its own
independent standing based on its assertion that the Per
mit would impose indirect obligations on the regional
building community. (See Wat. Code. § 1332Q [permit
ting any "aggrieved person" to challenge regional water
board action].) Among its numerous contentions, Build
ing Industry argued that the Water [*** 18] Quality
Standards provisions in the Permit require strict com
pliance with state water quality standards beyond what is
"practicable" and therefore violate federal law.

In November 2001, the State Water Board issued a
written decision rejecting Building Industry's appeal after
making celtain modifications to the Permit. (Cal. Wat.
Resources Control Bd. Order WQ2001-15 (Nov. 15,
2001).) Of particular relevance here, the State Water
[* 878] Board modified the Permit to make clear that the
iterative enforcement process applied to the Water Qual
ity Standards provisions in the Permit. But the State Wa
ter Board did not delete the Permit's [** 136] provision
stating that the Regional Water Board retains the author
ity to enforce the Water Quality Standards provisions
even if a Municipality is engaged in this iterative
process.

Building Industry then brought a superior COUlt ac
tion against the Water Boards, challenging the Regional
Board's issuance of the Permit and the State Water
Board's denial of Building Industry's administrative
challenge. ' Building asserted numerous legal

claims, including that the Water Boards: (1) violated the
Clean Water Act by imposing a standard greater [***19]
than the "maximum extent practicable" standard; (2) vi
olated state law by failing to consider various statutory
factors before issuing the Permit; (3) violated the Cali
fornia Environmental Oualitv Act (CEQA) by failing to
prepare an environmental impact report (EIR); and (4)
made findings that were factually unsupported.

8 Several other parties were also named as pe
titioners: Building Industry Legal Defense Foun
dation, California Business Properties Associa
tion, Construction Industry Coalition for Water
Quality, San Diego County Fire Districts Associ
ation, and the City of San Marcos. However, be
cause these entities were not parties in the ad
ministrative challenge, the superior court proper
ly found they were precluded by the administra
tive exhaustion doctrine from challenging the
administrative agencies' compliance with the fed
eral and state water qual it)' laws. Although these
entities were named as appellants in the notice of
appeal, they are barred by the exhaustion doctrine
fi'om asserting appellate contentions concerning
compliance with federal and state water quality
laws. However, as to any other claims (such as
CEQA), these entities are proper appellants. For
ease of reference and where appropriate, we refer
to the appellants collectively as Building Indus
try.

Three environmental organizations, San Diego
BayKeeper, Natural Resources Defense Council, and
California CoastKeeper (collectively, Environmental
Organizations), [***20] requested permission to file a
complaint in intervention, seeking to uphold the Permit
and asserting a direct and substantial independent interest
in the subject of the action. Over Building Industry's ob
jections, the trial court permitted these organizations to
file the complaint and enter the action as par
ties-interveners.

After reviewing the lengthy administrative record
and the parties' briefs, and conducting an oral hearing,
the superior court ruled in favor of the Water Boards and
Environmental Organizations (collectively, respondents).
Applying the independent judgment test, the COUlt found
Building Industry failed to meet its burden to establish
the State Water Board abused its discretion in approving
the Permit or that the administrative findings are contrary
to the weight of the evidence. In pal1icular, the COUlt

found Building Industry failed to establish the Permit
requirements were "impracticable under federal law or
unreasonable under state II and noted that there was
evidence showing the Regional Water Board considered
many practical aspects of the regulatory controls
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before issuing the Permit. Rejecting Building Industry's
legal arguments, the court also stated that [***21] un
der federal law the Water Boards had the discretion "to
require strict compliance with water quality standards" or
"to require less than strict compliance with water quality
standards." The comi also sustained several of respon
dents' evidentiary objections, including to documents
relating to the legislative history ofthe Clean Water Act.

Building Industry appeals, challenging the superior
court's determination that the Permit did not violate the
federal Clean Water Act. In its appeal, Building Industry
does not reassert its claim that the Pemlit violates state
law, except for its contentions pertaining to CEQA.

DISCUSSION

1. Standard ofReview

[HN9](6) A pmiy aggrieved by a final decision of
the State Water Board may obtain review of the decision
by filing a timely [**137] petition for writ of mandate
in the superior court. (Wat. Code. § 13330. subd. (a).)
[HN10]Code of Civil Procedure section 1094.5 governs
the proceedings, and the superior court must exercise its
independent judgment in examining the evidence and
resolving factual disputes. (Wat. Code. ~ 13330. subd.
[***22LJ.11.) "In exercising its independent judgment, a
trial COllli must afford a strong presumption of correct
ness concerning the administrative findings, and the par
ty challenging the administrative decision bears the bur
den of convincing the court that the administrative find
ings are contrary to the weight of the evidence." ( Fuku
da v. Cifv orAngel,\' ( 1999) 20 Cal.4th 805, 817 185 Cal.
Rptr. 2d 696, 977 P.2d 693].)

[HN 1I](7) In reviewing the trial court's factual de
terminations on the administrative record, a COUli of
Appeal applies a substantial evidence standard. ( Fukuda
v. Cilv (JiAng!!I,\', supra. 20 Cal.4th at p. 8/4,) However,
in reviewing the trial court's legal determinations, an
appellate court conducts a de novo review, (See Al
liance fiJI' a Belfer Dow!1fown Millbrae v. IVade ('700.1l
108 Cal.App.4th 123. 129 1133 Cal. Rptr. ;d /491.)
Thus, we are not bound by the legal determinations made
by the state or regional agencies or by the trial COlIli.
(See Yamaha C'orp. (Jr America v. ",'rale Be!. of Equali
zation (1998) 19 Cal.4t11 1, 7-8 U8 Cal. Rptr. ;ell. 960
P.;d 1031 ].) But we must give appropriate consideration
to an administrative agency's expertise underlying its
interpretation of an applicable statute. " (Ibid.)

9 We note that in determining the meaning of
the Clean Water Act and its amendments, federal
courts defer to the EPA's statutory con

of the statute is

De{ COl/ncil. Inc. (1984) 467 U.S. 837. 842-844
[81 L. Ed. 2d 694. 104 S. Ct. ;778] (Chevron).)
However, the parties do not argue this same prin
ciple applies to a state agency's interpretation of
the Clean Water Act. Nonetheless, under govem
ing state law principles, we do consider and give
due deference to the Water Boards' statutory in
terpretations in this case. (See Yamaha Corp. of
America v. State Bd. of Equalization, supra, 19
Cal.4th at pp. 7-8,)

[***23]

[*880] II, Water Boards' Authority to Enforce Water
Quality Standards in NPDES Permit

Building Industry's main appellate contention is very
narrow, Building Industry argues that two provisions in
the Permit (the Water Quality Standards provisions) vi
olate federal law because they prohibit the Municipalities
from discharging runoff from storm sewers if the dis
charge would cause a water body to exceed the applica
ble water quality standard established under state law, 10

Building Industry contends that under federal law the
"maximum extent practicable" standard is the "exclu
sive" measure that may be applied to municipal storm
sewer discharges and a regulatory agency may not re
quire a Municipality to comply with a state water quality
standard if the required controls exceed a "maximum
extent practicable" standard.

10 These challenged Permit provisions state
"Discharges from [storm sewers] which cause or
contribute to exceedances of receiving water
quality objectives for surface water or groundwa
ter are prohibited" (Permit, § A.2), and "Dis
charges from [storm sewers] that cause or con
tribute to the violation of water quality standards
... are prohibited" (Permit, § C.I).

[***24] In the following discussion, we first reject
respondents' contentions that Building Industry waived
these arguments by failing to raise a substantial evidence
challenge to the court's factual findings and/or [** 138]
to reassert its state law challenges on appeal. We then
focus on the portion of the Clean Water Act (~

134;(p)(3 )(8)( iii) that Building Industry contends is
violated by the challenged Permit provisions. On our de
novo review of this legal issue, we conclude the Permit's
Water Quality Stanelards provisions are proper under
federal law, and Building Industry's legal challenges are
unsupported by the applicable statutory language, legis
lative purpose, and legislative history.

Huild.ilW 111(/11<11'1; Did Not Waive the
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Respondents (the Water Boards and Environmental
Organizations) initially argue that Building Industry
waived its right to challenge the Pennit's consistency
with the maximum extent practicable standard because
Building Industry did not challenge the trial court's fac
tual findings that Building Industry failed to prove any of
the Permit requirements were "impracticable" or "unrea
sonable."

In taking this position, respondents misconstrue the
[***25] nature of Building Industry's appellate conten
tion challenging the Water Quality Standards provisions.
Building Industry's contention concerns the scope of the
authority given to the Regional Water Board under the
Permit terms. Specifically, [* 881] Building Industry
argues that the Regional Water Board does not have the
authority to require the Municipalities to adhere to the
applicable water quality standards because federal law
provides that the "maximum extent practicable" standard
is the exclusive standard that may be applied to stom1
sewer regulation. This argument--conceming the proper
scope of a regulatory agency's authority--presents a
purely legal issue, and is not dependent on the court's
factual findings regarding the practicality of the specific
regulatory controls identified in the Permit.

Respondents alternatively contend that Building In
dustry waived its right to challenge the propriety of the
Water Quality Standards provisions under federal law
because the trial court found the provisions were valid
under state law and Building Industry failed to reassert
its state law challenges on appeal. Under the particular
circumstances of this case, we conclude Building Indus
try did [***26] not waive its rights to challenge the
Permit under federal law.

(8) Although[HNI2] it is well settled that the Clean
Water Act authorizes states to impose water quality con
trols that are more stringent than are required under fed
eral law (.§....1370; see PUD No. I orJet[erson Or. v.
IVashington D0)t. or Ecolmgy ( 1994) 51 [ U.S. 700. 705
r118 L. Ed. 2d 716. [14 S. Ct. 1900}; Northwest Envi
ronmental Advocates v. Port/and (9th Cir. 1995) 56 F.3d
979. 989), and Califomia law specifically allows the im
position of controls more stringent than federal law (Wat.
Code. § 13377), the Water Boards made a tactical deci
sion in the superior court to assert the Permit's validity
based solely on federal law, and repeatedly made clear
they were not seeking to justify the Permit requirements
based on the Boards' independent authority to act under
state law. On appeal, the Water Boards continue to rely
primarily on federal law to uphold the Permit require
ments, and their assertions that we may decide the matter
based solely on state law are in the nature of asides rather
than direct arguments. On this record, it would be im
proper to on state law to uphold the chal-

Permit provisions.

B. The Water Quality Standards Requirement Does Not
Violate Federal Law

We now tum to Building Industry's main substantive
contention on appeal-- [** 139] that the Permit's Water
Quality Standards provisions (fn. 10, ante) violate feder
al law. Building Industry's contention rests on its inter
pretation of the 1987 Water Quality Act amendments
containing NPDES requirements for municipal storm
sewers. The portion of the relevant statute reads: "(B) .
Pern1its for discharges from municipal storm sewers .
[~] ... [~] (iii) shall require controls to reduce the dis
charge of pollutants to the maximum extent practicable,
including management practices, control techniques and
[*882] system, design and engineering methods, and
such other provisions as the [EPA] Administrator or the
State determines appropriate for the control of such pol
lutants." (§ 134?(p)(3)(B)(iii), italics added.)

1. StatutOl)/ Language

Focusing on the first 14 words of subdivision (iii),
Building Industry contends the statute means that the
maximum extent practicable standard sets the upper limit
on the type of control that can be used in an NPDES
permit, and that each of the phrases following the
[***28] word "including" identifY examples of "maxi
mum extent practicable" controls. (§ 1342(p)(3)(B)(iii),
italics added.) Building Industry thus reads the final "and
such other provisions" clause as providing the EPA with
the authority only to include other types of "maximum
extent practicable" controls in an NPDES storm sewer
permit.

Respondents counter that the term "including" refers
only to the three identified types of pollution control
procedures--(l) "management practices"; (2) "control
techniques"; and (3) "system, design and engineering
methods"--and that the last phrase, "and such other pro
visions as the Administrator or the State determines ap
propriate for the control ofsuch pollutants," provides the
EPA (or the approved state regulatory agency) the spe
cific authority to go beyond the maximum extent prac
ticable standard to impose effluent limitations or wa
ter-quality based standards in an NPDES permit. In sup
port, respondents argue that because the word "system"
in section 1342(pl(])(8)(iii) is singular, it necessarily
follows tl'om parallel-construction grammar principles
that the word "system" is part of the phrase "system, de
sign and engineering methods" rather [***29] than the
phrase "control techniques and system." Under this view
and given the absence of a comma after the word "tech
niques," respondents argue that the "and such other pro-
visions" clause cannot be read as restricted by the
"maximum extent and instead the
"and such other clause is a and dis-
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tinct clause that acts as a second direct object to the verb
"require" in the sentence. (§ 1342(p)(3)(B)(iii).)

Building Industry responds that respondents' pro
posed statutory interpretation is "not logical" because if
the "and such other provisions" phrase is the direct object
of the verb "require," the sentence would not make sense.
Building Industry states that "permits" do not generally
"require" provisions; they "include" or "contain" them.

(9) As a matter of grammar and word choice, res
pondents have the stronger position. The second part of
Building Industry's proposed interpretation--"control
teclmiques and system, design and engineering me
thods"--without a comma after the word "techniques"
does not logically serve as a [*883] parallel construct
with the "and such other provisions" clause. Moreover,
we disagree that the "and such other provisions" [***30]
clause cannot be a direct object to the word "require." (§.
I 342(p)(3)(B)(iiil..) Although it is not the clearest way of
aIiiculating the concept, [HN 13]the language of section
1342(p)(3)(B)(iii) does communicate the [**140] basic
principle that the EPA (and/or a state approved to issue
the NPDES permit) retains the discretion to impose "ap
propriate" water pollution controls in addition to those
that come within the definition of " 'maximum extent
practicable.' " ( Def('lule.!.10J.LJVild/if'e. S!!J}Nl. 191 F.3d at
J2p. 1165-1167.) We find unpersuasive Building Indus
try's reliance on several statutory interpretation concepts,
ejusdem generis, noscitur a sociis, and expressio unius
est exclusion alterills, to support its narrower statutory
construction.

2. Purpose and HistolY o.lSection 1342(p)(3)(B)(iii)

(10) Further, "[HNI4][w]hile punctuation and
grammar should be considered in interpreting a statute,
neither is controlling unless the result is in harmony with
the clearly expressed intent of the Legislature." Cl!l.LCl.
John S. (2001) 88 Cal.App.4th 1140. 1144. 111. I [106
Cal. gJ)tr. 2d 476J; see Estate of' Coffee (194 I) 19
Cal.2d 248. 7 51 1'l20 P.2d 6611.) If the statutory lan
guage is susceptible [***31] to more than one reasona
ble interpretation, a court must also "look to a variety of
extrinsic aids, including the ostensible objects to be
achieved, the evils to be remedied, the legislative history,
public policy, contemporaneous administrative construc
tion, and the statutory scheme of which the statute is a
part." ( Nolan v. Cit)' of'Anaheim (J004) 33 Ca1.4(11 335.
340 [14 CaLRJ.J!T. 3d 857. 91 P.3d 3501.)

[HN] 5](11) The legislative purpose underlying the
Water Quality Act of ]987, and section 1341 (p) in par
ticular, supports that Congress intended to provide the
EPA (or the agency of an approved the
discretion to require compliance with water quality stan
dards in a municipal storm sewer NPDES permit, partic-

ularly where, as here, that compliance will be achieved
primarily through an iterative process.

Before section I342(p) was enacted, the courts had
long recognized that the EPA had the authority to require
a party to comply with a state water quality standard
even if that standard had not been translated into an ef
fluent limitation. (See EPA v. State 1Fater Resources
Control Board. supra. 426 U.S. at p. 205. fn. 12; PUD
No. I of'Jetlerson ('tv. v. Washington Dept. of' Ecolof{v.
supra. 511 U.S. at p. 715; [***32] Northwest Envi
ronmental Advocates v. Portland (9th Cir. 1995) 56 F.3d
979. 987; Natllral Resources Defense Council v.
U.S.E.r.A. (9th Cir. 1990) 915 F.ld 13]4. 13]6.) Spe
cifically, section 13 I I(b)(l){g, gave the regulatory
agency the authority to impose "any more stringent limi
tation, including those necessary to meet water quality
standards," and section 1342(a)(2) provided that "[t]he
[EPA] Administrator shall [*884] prescribe conditions
for [NPDES] permits to assure compliance" with re
quirements identified in section ]342( al.(l ), which en
compass state water quality standards. The United States
Supreme Court explained that when Congress enacted
the 1972 Clean Water Act, it retained "[w]ater quality
standards ... as a supplementary basis for effluent limita
tions, ... so that numerous point sources despite individu
al compliance with effluent limitations, may be further
regulated to prevent water quality from falling below
acceptable levels.... " ( EPA 1'. State Water Resources
Control Board. supra. 426 U.S. at p. /05. til. I?; see also
Arkansas v. Oklahoma (1997 ) 503 U.S. 9 L 101 Ul1...L
Ed. 2d239. 112 S. Ct. 1046].)

There [***33] is nothing in section
I 342(p)(3 )(B)( iii)'s statutory language or legislative his
tory showing that Congress intended to eliminate this
discretion when it amended the Clean Water Act in 1987.
[**141] To the contrary, Congress added the NPDES
storm sewer requirements to strengthen the Clean Water
Act by making its mandate correspond to the practical
realities of municipal storm sewer regulation. As nu
merous commentators have pointed out, although Con
gress was reacting to the physical differences between
municipal storm water runoff and other pollutant dis
charges that made the 1972 legislation's blanket effluent
limitations approach impractical and administratively
burdensome, the primary point of the legislation was to
address these administrative problems while giving the
administrative bodies the tools to meet the fundamental
goals of the Clean Water Act in the context of stormwa
tel' pollution. (See Regulation of Urban Stormwater Ru
noff, supra, 48 Wash. U. J. Urb. & Contemp. L. at pp.
44-46; Environmental Law Handbook, supra, at p. 300;
Clean Water Act Handbook, supra, at pp. 62-63.) In the
]987 congressional debates, the Senators and Represent
atives emphasized the need to prevent the widespread
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and escalating problems [***34] resulting from un
treated storm water toxic discharges that were threaten
ing aquatic life and creating conditions dangerous to
human health. (See Remarks of Sen. Durenberger, 133
Congo Rec. 1279 (Jan. 14, 1987); Remarks of Sen. Chaf
fee, 133 Congo Rec. S738 (daily ed. Jan 14, 1987); Re
marks of Rep. Hammerschmidt, 133 Congo Rec. 986
(Jan. 8, 1987); Remarks of Rep. Roe, 133 Congo Rec.
1006, 1007 (Jan. 8, 1987); Remarks of Sen. Stafford, 132
Congo Rec. 32381, 32400 (Oct. 16, 1986).) This legisla
tive history supports that in identifying a maximum ex
tent practicable standard Congress did not intend to
substantively bar the EPA/state agency from imposing a
more stringent water quality standard if the agency,
based on its expertise and technical factual information
and after the required administrative hearing procedure,
found this standard to be a necessary and workable en
forcement mechanism to achieving the goals of the Clean
Water Act.

To support a contrary view, Building Industry relies
on comments by Minnesota Senator David Durenberger
during the lengthy congressional [*885] debates on the
1987 Water Quality Act amendments. II (132 Congo Rec.
32400 (Oct. 16, 1986); 133 Congo Rec. S752 (daily
[***35] ed. Jan. 14, 1987.) In the cited portions of the
Congressional Record, Senator Durenberger states that
NPDES permits "shall require controls to reduce the
discharge of pollutants to the maximum extent practica
ble. Such controls include management practices, control
techniques and systems, design and engineering me
thods, and such other provisions, as the Administrator
determines appropriate for the control of pollutants in the
stormwater discharge." (Ibid.) When viewing these
statements in context, it is apparent that the Senator was
merely paraphrasing the words of the proposed statute
and was not intending to address the issue of whether the
maximum extent practicable standard was a regulatory
ceiling or whether he believed the proposed amendments
limited the EPA's existing discretion. I'

11 We agree with Building Industry that the
trial court's refusal to consider this legislative
history on the basis that it was not presented to
the administrative agencies was improper. How
ever, this error was not prejudicial because we
apply a de novo review standard in interpreting
the relevant statutes.

[***36]
12 In the cited remarks, Senator Durenberger
in fact expressed his dissatisfaction with the
EPA's prior attempts to regulate municipal storm
sewers. He pointed out, for example, that

1,-I'"n,.,H' from municipal separate storm sewers
and industrial sites contain significant values of
both toxic and conventional " and that

despite the Clean Water Act's "clear directive,"
the EPA "has failed to require most stormwater
point sources to apply for permits which would
control the pollutants in their discharge." (133
Congo Rec. 1274, 1279-1280 (daily ed. Jan. 14,
1987).)

[**142] Building Industry's reliance on comments
made by Georgia Representative James Rowland, who
participated in drafting the 1987 Water Quality Act
amendments, is similarly unhelpful. During a floor de
bate on the proposed amendments, Representative Row
land noted that cities have "millions of' stormwater dis
charge points and emphasized the devastating financial
burden on cities if they were required to obtain a permit
for each of these points. (133 Congo Rec. 522 (daily ed.
Feb. 3, 1987).) Representative Rowland then explained
[***37] that the amendments would address this prob
lem by "allow[ing] communities to obtain far less costly
single jurisdictionwide permits." (Ibid.) Viewed in con
text, these comments were directed at the need for statu
tory provisions permitting the EPA to issue jurisdic
tion-wide permits thereby preventing unnecessary ad
ministrative costs to the cities, and do not reflect a desire
to protect cities from the cost of complying with strict
water quality standards when deemed necessary by the
regulatory agency.

3. Interpretations by the EPA and Other Courts

(12) Our conclusion that Congress intended sectioll
1342( p)(3 )(B)( iii) to provide the regulatory agency with
authority to impose standards stricter than a "maximum
extent practicable" standard is consistent with interpreta
tions by [*886] the EPA and the Ninth Circuit. In its
final rule promulgated in the Federal Register, the EPA
construed section 134'l(p)(3 )(B)(jjj) as providing the
administrative agency with the authority to impose wa
ter-quality standard controls in an NPDES permit ifap
propriate under the circumstances. Specifically, the EPA
stated this statutory provision requires "colltrols to re
duce the discharge of pollutants to the [***38] maxi
mum extent practicable, and where necessary water
quality-based controls .... " (55 Fecl.R\Og. 47990. 47994
(Nov. 16. 1990), italics added.) [HN 16]We are required
to give substantial deference to this administrative inter
pretation, which occurred after an extensive notice and
comment period. (See ibid.; Chevron. Sl//Jra, 467 U,S.
illJ2J). 847 -844.)

The only other court that has interpreted the "such
other provisions" language of section 13:!lij})(3)( B)(iii)
has reached a similar conclusion. ( Defenders ([{Wi/dlile.
slipra. 191 FJd aLQQ,-J J66-1167.) In Defenders afWild
life, environmental organizations brought an action

the in an NPDES
requiring several Arizona iocalities to adhere to
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various best management practice controls without re
quiring numeric effluent limitations. ( Id. at p. 1161.)
The enviromnental organizations argued that section
1342(p) did not allow the EPA to issue NPDES permits
without requiring strict compliance with effluent limita
tions. (Ddenders ot' Wildlife, supra. at p. 1161.) Reject
ing this argument, the Ninth Circuit found section
1342(p)(3)(B)(iii)'s statutory language "unambiguously
[***39] demonstrates that Congress did not require
[** 143] municipal storm-sewer discharges to comply
strictly" with effluent limitations. ( Defenders of Wildlife.
supra. at p. 1164.)

But in a separate part of the opinion, the Defenders
of Wildlife court additionally rejected the reverse argu
ment made by the affected municipalities (who were the
interveners in the action) that "the EPA may not, under
the [Clean Water Act], require strict compliance with
state water-quality standards, through numerical limits or
otherwise." ( Defenders ot' Wildlife. supra, 191 F.3d at p.
1166.) The court stated: "Although Congress did not
require municipal storm-sewer discharges to comply
strictly with [numerical effluent limitations], §.
I342(p)(3 )(B)(iii) states that '[p]ermits for discharges
from municipal storm sewers ... shall require ... such
other provisions as the Administrator ... determines ap
propriate for the control of such pollutants.' (Emphasis
added.) That provision gives the EPA discretion to de
termine what pollution controls are appropriate.... [~]

Under that discretional:)! provision, the EPA has the au
thority to determine that ensuring [***40] strict com
pliance 'with state water-quality standards is necessalY to
control pollutants. The EPA also has the authority to
require less than strict compliance with state wa
ter-quality standards Under ~3 LJ.s.C.~

I342(p)(3)(8lliill, the EPA's choice to include either
management practices or numeric limitations in the per
mits was within its discretion. [Citations.]" ( De[enc!ers
or Wilc!li[e, supra, 191 F.3d llLJ2p. 1166-] 167, second
italics added.) Although dicta, this [*887] conclusion
reached by a federal court interpreting federal law is
persuasive and is consistent with our independent analy
sis of the statutory language. 13

13 Building Industry's reliance on two other
Ninth Circuit decisions to support a contrary sta
tutory interpretation is misplaced. (See -'-'-,'-'='-"'-'-

Neither of these decisions addressed the issue of
the scope of a regulatory agency's authority to
exceed the maximum extent practicable standard
in issuing NPDES permits for srorm
se\vers.

[***41] To support its interpretation of section
I342(p)(3)(B)(iii), Building Industry additionally relies
on the statutory provisions addressing nonpoint source
runoff (a diffuse runoff not channeled tlu'ough a particu
lar source), which were also part of the 1987 amend
ments to the Clean Water Act. (§ 1329.) In particular,
Building Industry cites to section 1329(a)(I )(C), which
states, "The Governor of each State shall '" prepare and
submit to the [EPA] Administrator for approval, a report
which ... [~] ", [~] describes the process ... for identifYing
best management practices and measures to control each
[identified] category ... of nonpoint sources and ... to
reduce, to the maximum extent practicable, the level of
pollution resulting from such category ... ," (Italics add
ed.) Building Industry argues that because this "nonpoint
source" statutory language expressly identifies only the
maximum extent practicable standard, we must necessar
ily conclude that Congress meant to similarly limit the
storm sewer point source pollution regulations to the
maximum extent practicable standard.

The logic underlying this analogy is flawed because
the critical language in the [***42] two statutory provi
sions is different. In the nonpoint source statute, Con
gress chose to include only the maximum extent practic
able standard (§ 1329(a)QlCQ); whereas in the munici
pal storm sewer provisions, Congress elected to include
the "and such other provisions" clause (§
1342(p)(3)(B)(iii)). This difference leads to the reasona
b]e inference that Congress had a different intent when it
enacted the two statutory provisions. Moreover, because
of a fundamental difference between point and nonpoint
source pollution, Congress has historically treated the
two types of pollution differently and has subjected each
type to entirely different requirements. (See Pronsolino
v. Nastri (9th Cir. JOC)!) 29] F.3d 1123. 1126-1 ]/7.)
Given this different treatment, it would be improper to
presume Congress intended to apply the same standard in
both statutes. Building Industry's citation to comments
during the 1987 congressional debates regarding non
point source regulation does [* *144] not support
Building Industry's contentions,

[*888] 4, Contention that it is "Impossible" for Munici
palities to lvleet IVater Quality Standards

We also reject Building Industry's arguments woven
throughout [***43] its appellate briefs, and emphasized
during oral arguments, that the Water Quality Standards
provisions violate federal law because compliance with
those standards is "impossible." The argument is not
factually or legally supported,

there is no showing on the record before
us that the applicable water quality standards are unat
tainable, The trial court concluded that
Building Inrinch-" failed to make a factual to
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support this contention, and Building Industry does not
present a proper appellate challenge to this finding suffi
cient to wan'ant our reexamining the evidence.
[HN 17]All judgments and orders are presumed correct,
and persons challenging them must affirmatively show
reversible error. (14) (Walling v. Kimball (I941) 17
CaI.)d 364. 373 [110 P.2d 58"1-) [HN18]A party chal
lenging the sufficiency of evidence to support a judg
ment must summarize (and cite to) all of the material
evidence, not just the evidence favorable to his or her
appellate positions. ( /n re lv/arriage or Fink (1979) 25
Cal.3d 877. 887-888 [160 Cal. Rptl'. 516.603 P.)d 881];
People v. Doughertv (198)) 138 Cal. App. 3d 278. 282
[188 Cal. Rptr. I )3].) Building Industry has made
[***44] no attempt to comply with this well-established
appellate rule in its briefs.

In a supplemental brief, Building Industry attempted
to overcome this deficiency by asserting that "[t]he
record clearly establishes that [the Water Quality Stan
dards provisions] are unattainable during the period the
permit is in effect." This statement, however, is not sup
ported by the proffered citation or by the evidence
viewed in the light most favorable to the respondents.
Further, the fact that many of the Municipalities' storm
sewer discharges currently violate water quality stan
dards does not mean that the Municipalities cannot
comply with the standards during the five-year term of
the Permit. Additionally, Building Industry's assertions at
oral argument that the trial court never reached the im
possibility issue andlor that respondents' counsel con
ceded the issue below are belied by the record, including
the trial court's rejection of Building Industry's specific
chaJlenge to the proposed statement of decision on this
very point. ,.

14 Because we are not presented with a proper
appellate challenge, we do not address the trial
court's tactual determinations in this case con
cerning whether it is possible or practical for a
Municipality to achieve any specific Permit re
quirement.

[***45] (15) We reject Building Industry's related
argument that it was respondents' burden to affirmatively
show it is feasible to satisfy each of the applicable Water
Quality Standards provisions. [HN 19]The party chal
lenging the scope of an administrative permit, such as an
NPDES, has the burden of [*889] showing the agency
abused its discretion or its findings were unsupported by
the facts. (See
Cal.4th at D. 817;
~",-,-,-"...C---,-,--,=D,,-,I,,"II~lc.ml (1983) 142 Cal. ApR. 3d 17. 25 [190
~.'-'-'-'.!"-''-'-'-~-'...l.) Thus, it \vas not respondents' burden to
"HI,','n"j';\!I'I\! demonstrate it was possible for the Muni
cipalities to meet the Permit's requirements.

Building Industry alternatively contends it was not
required to challenge the facts underlying the trial court's
detennination that the Permit requirements were feasible
[**145] because the court's determination was wrong as
a matter of law. Specifically, Building Industry asserts
that a Permit requirement that is more stringent than a
"maximum extent practicable" standard is, by definition,
"not practicable" and therefore "technologically impossi
ble" to achieve under any circumstances. Building
[***46] Industry relies on a dictionary definition of
"practicable," which provides that the word means "
'something that can be done; feasible,' " citing the 1996
version of "Webster's Encyclopedic Unabridged Dictio
nary."

(16) This argument is unpersuasive. The federal
maximum extent practicable standard is not defined in
the Clean Water Act or applicable regulations, and thus
the Regional Water Board properly included a detailed
description of the term in the Permit's definitions section.
(See ante, fn. 7.) As broadly defined in the Permit, the
maximum extent practicable standard is a highly tlexible
concept that depends on balancing numerous factors,
including the particular control's technical feasibility,
cost, public acceptance, regulatory compliance, and ef
fectiveness. This definition conveys that the Permit's
maximum extent practicable standard is a term of art,
and is not a phrase that can be interpreted solely by ref
erence to its everyday or dictionary meaning. Further, the
Permit's definitional section states that the maximum
extent practicable standard "considers economics and is
generally, but not necessarily, less stringent than BAT."
(Italics added.) [HN20]BAT is an acronym [***47] for
"best available technology economically achievable,"
which is a technology-based standard for industrial storm
water dischargers that focuses on reducing pollutants by
treatment or by a combination of treatment and best
management practices. (See Texas Oil & Gas Ass'n v.
U.S. EP.A. (5th Cil'. 1998) 161 F.3d 923. 918.) If the
maximum extent practicable standard is generally "less
stringent" than another Clean Water Act standard that
relies on available technologies, it would be unreasona
ble to conclude that anything more stringent than the
maximum extent practicable standard is necessarily im
possible. In other contexts, courts have similarly recog
nized that the word "practicable" does not necessarily
mean the most that can possibly be done. (See
Wildfire Federation 1'. Norton (E.D.Cal. 2004) 306 F.
SQp.l0 2d ~20. 928. ,Iil. 12 ["[w]hile the meaning of the
term 'practicable' in the [Endan12ered Species Act] is not
entirely clear, the term does not simply equate to
'possible' "]; Primavera Familienstifillng v. Askin
(S.D.N.Y. 1998) 178 F.R.D. [*890] 405.409 [noting
that "impracticability does not mean impossibility, but
rather or mcon'verllellce
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DISPOSITION

lII.-VIl: [NOT CERTIFIED FOR PUBLICATION]

15 The Clean Water Act allows a citizen to
sue a discharger to enforce limits contained in
NPDES permits, but requires the citizen to notifY
the alleged violator, the state, and the EPA of its
intention to sue at least 60 days before filing suit,
and limits the enforcement to nondiscretionary
agency acts. (See § 1365(a)(l )(2).)

Judgment affirmed. Appellants to pay respondents'
costs on appeal.

Benke, Acting P. J., and Aaron, J., concurred.

A petition for a rehearing was denied January 4,
2005, and the opinion was modified to read as printed
above. Appellants' petition for review by the Supreme
Court was denied March 30, 2005. Baxter, 1., and
Brown, 1., were of the opinion that the petition should be
granted. [***52]

See footnote, ante, page 866.*

We likewise find speculative Building Industry'S
predictions that immediately after we affirm the judg
ment, citizens groups will race to the cOUlthouse to file
lawsuits against the Municipalities and seek penalties for
violation of the Water Quality Standards provisions. 15 As
noted, the applicable [***50] laws provide time for an
affected entity to comply with new standards. Moreover,
although we do not reach the enforcement issue in this
case, we note the [*891] Permit makes clear that the
iterative process is to be used for violations of water
quality standards, and gives the Regional Water Board
the discretionary authority to enforce water quality stan
dards during that process. Thus, it is not at all clear that a
citizen would have standing to compel a municipality to
comply with a water quality standard despite an ongoing
iterative process. (See § 1365(a)(l)(?).) [***51]

We additionally question whether many of Building
Industry's "impossibility" arguments are premature on
the record before us. As we have explained, the record
does not support that any required control is, or will be,
impossible to implement. Further, the Pennit allows the
Regional Water Board to enforce water quality standards
during the iterative process, but does not impose any
obligation that the board do so. Thus, we cannot deter
mine with any degree of certainty whether this obligation
would ever be imposed, pmticularly if it later turns out
that it is not possible for a Municipality to achieve that
standard.

Finally, we comment on Building Industry's re
peated warnings that if we affirm the judgment, all af
fected Municipalities will be in immediate violation of
the Permit because they are not now complying with
applicable water quality standards, subjecting them to
immediate and substantial civil penalties, and leading to
a potential "shut down" of public operations. These
doomsday arguments are unsupported. The Permit makes
clear that Municipalities [** 146] are required to adhere
to numerous specific controls (none of which are chal
lenged in this case) and [***49] to comply with water
quality standards through "timely implementation of
control measures" by engaging in a cooperative iterative
process where the Regional Water Board and Municipal
ity work together to identifY violations of water quality
standards in a written report and then incorporate ap
proved modified best management practices. Although
the Permit allows the regulatory agencies to enforce the
water quality standards during this process, the Water
Boards have made clear in this litigation that they envi
sion the ongoing iterative process as the centerpiece to
achieving water quality standards. Moreover, the regula
tions provide an affected party reasonable time to comp
ly with new permit requirements under certain circums
tances. (See 40 C.F.R. § 122.47.) There is nothing in this
record to show the Municipalities will be subject to im
mediate penalties for violation of water quality stan
dards.
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April 4, 2005, Filed

SUBSEQUENT HISTORY: Time for Granting or De
nying Rehearing Extended J2.!Jrbailk. Cit~v. State
Water Resources Control Board, ')005 Cal. LEXIS 4271
(Cal.. Apr. 21. 20(5)
Rehearing denied by, Request denied by Citv of Burbank
v. State Water Res. Control Bel.. 2005 Cal. LEXIS 7185
(Cal.. June ')9,2005)

PRIOR HISTORY: Superior Court of Los Angeles
County, Nos. 8S060960, 8S060957, Dzintra 1. Janavs,
Judge. Court of Appeal, Second Dist., Div. Tlwee, Nos.
8150912,8151175 & 8152562.
City of 8urbank v. State Water Resources Control 8eL
III Cal. ,'lJ2p. 4th 245. 4 Cal. Rptr. 3d 27. 2003 Cal.
App. LEXIS 1')36 (Cal. _0J2j!. 2cLDist.. 20032

PROCEDURAL POSTURE: Plaintiff cities sought
review of a judgment of the Court of Appeal of Califor
nia, Second Appellate District, Division Three, holding
that and I 326} required a
regional water control quality board to take into account
economic considerations when it water
standards in a basin but not \/v'hen the board set spe-

DISPOSITION:
manded in part..

CASE SUMMARY:

Judgment affirmed in part and re-

cific pollutant restrictions in wastewater discharge per
mits intended to satisfy those standards.

OVERVIEW: The cities owned three treatment plants
that discharged wastewater under National Pollutant
Discharge Elimination System permits issued by the re
gional board. The court held that whether the regional
board should have complied with Cal. Water Code §§
13263 and lJ24l of California's Porter-Cologne Water
Quality Control Act, Cal. Water Code § 13000 et seg,., by
taking into account "economic considerations," such as
the costs the permit holder would incur to comply with
the numeric pollutant restrictions set out in the permits
depended on whether those restrictions met or exceeded
the requirements of the federal Clean Water Act, 33
U.S.C.S. § 1251 et seq. To comport with the principles of
federal supremacy, California law could not authorize
California's regional boards to allow the discharge of
pollutants into the navigable waters of the United States
in concentrations that would exceed the mandates of
federal law. The federal Clean Water Act did not prohibit
a state, when imposing effluent limitations that were
more stringent than required by federal Jaw, from taking
into account the economic effects of doing so.

OUTCOME: The court affirmed the judgment of the
court of appeal, reinstating the wastewater discharge
permits to the extent that the specified numeric limita-
tions on chemical were necessary to
federal Clean Water for treated waste-
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water. The court remanded for further proceedings to
detennine whether the pollutant limitations in the permits
met or exceeded federal standards.

CORE TERMS: water quality, wastewater, regional
boards, pollutant, Clean Water Act, effluent, federal law,
basin, plant's, stringent', pollution, discharged, economic
factors, narrative, federal standards, clean, Por
ter-Cologne Act, numeric, beneficial uses, concentration,
navigable waters, regional, river, issuing, Conservation
Laws, point sources, environmental, authorize, chemical,
Control Act

the states and establish the desired condition of a water
way. 33 USC.S. § 1313. These standards supplement
effluent limitations so that numerous point sources, de
spite individual compliance with effluent limitations,
may be further regulated to prevent water quality from
falling below acceptable levels.

Environmental Law> Water Quality> Clean Water Act
> Coverage & Definitions> Point Sources
[HN4]See 33 U.S.C.S. § 1362(14).

LexisNexis(R) Headnotes

Environmental Law > Water Quality > General Over
view
Real Property Law> Water Rights> Beneficial Use
[HNl]Whereas the State Water Resources Control Board
establishes statewide policy for water quality control,
Cal. Water_Code § 13 140, the regional boards formulate
and adopt water quality control plans for all areas within
a region. Cal. WateL~ode ~ 1324Q. The regional boards'
water quality plans, called "basin plans," must address
the beneficial uses to be protected as well as water qual
ity objectives, and they must establish a program of im
plementation. Cal. Water Code § 13050(j). Basin plans
must be consistent with state policy for water quality
control. Cal. Water Code § 13240.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> EfflUeJlt Limitations
Environmental Law> 11!'ater Quality> Clean '"Vater Act
> Enforcement> General Overview
[HN2]Under the federal Clean Water Act, 33 USCS Q
1251 et seq., each state is free to enforce its own water
quality laws so long as its effluent limitations are not less
stringent than those set out in the Clean Water Act. 33
USC.S.':; 1370.

Environmental Law> Water Quality> Clean Water Act
> Water Quality Standards
[HN5]The Environmental Protection Agency (EPA) pro
vides states with substantial guidance in the drafting of
water quality standards. Moreover, the Clean Water Act,
33 U.S.C.S. § 1251 et seg~, requires, inter alia, that state
authorities periodically review water quality standards
and secure the EPA's approval of any revisions in the
standards. If the EPA recommends changes to the stan
dards and the state fails to comply with that recommen
dation, the Act authorizes the EPA to promulgate water
quality standards for the state. 33 LJ.S.C.S. § 1313(c).

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
Environmental Law> Water Quality> Clean Water Act
> Enforcement> General Overview
[HN6]Part of the federal Clean Water Act, 33 U.S.C.S. §
1251 et se~b is the National Pollutant Discharge Elimi
nation System (NPDES), the primary means for enforc
ing effluent limitations and standards under the Clean
Water Act. The NPDES sets out the conditions under
which the federal Environmental Protection Agency or a
state with an approved water quality control program can
issue permits for the discharge of pollutants in wastewa
ter. 33 LJ.S.C.S. § 1347 (a), D2}. In California, wastewater
discharge requirements established by the regional
boards are the equivalent of the NPDES permits required
by federal law. Cal. Water Code':; 13374.

> General Over-

> Be,fl(!.I1c/i'!l

Environmental Law > rVater
view

Environmental Law > JVater QuaWv > Genera! Over
view
Real Property Law> Water > Use
[HN7]See Cal. Water Code':; 1326)J.a).

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Limitations
Environmental Law> Water > Clean Water Act
> Water Standards
[HN3]The Clean Water
provides for two sets of water quality measures. Eflluent
limitations are promulgated by the Environmental Pro
tection Agency and restrict the quantities, rates, and
concentrations of specified substances which are dis
charged from point sources. =e--==,-~,-,-,,-,--'-"'-"-'-,

Water quality standards are,
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Governments> Legislation> Interpretation
[HN9]When construing any statute, the reviewing court's
task is to detel111ine the legislature's intent when it
enacted the statute so that the court may adopt the con
struction that best effectuates the purpose of the law. In
doing this, the court looks to the statutory language,
which ordinarily is the most reliable indicator of legisla
tive intent.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
[HN10]Cal. Water Code § 13263 directs regional boards,
when issuing wastewater discharge permits, to take into
account various factors including those set out in CaL
Water Code § 13241. Listed among the § 13;41 factors
is economic considerations. Cal. Water Code § 13)41 (d).

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
[HN 11 ]Cal. Water Code § 13377 specifies that waste
water discharge permits issued by Califol11ia's regional
boards must meet the federal standards set by federal
law. In effect, U 3377 forbids a regional board's consid
eration of any economic hardship on the part of the per
mit holder if doing so would result in the dilution of the
requirements set by Congress in the Clean Water Act.
That act prohibits the discharge of pollutants into the
navigable waters of the United States unless there is
compliance with federal law, 33 U.s.es. § 131 I(a), and
publicly operated wastewater treatment plants must
comply with the act's clean water standards, regardless of
cost. 33 u.s.es. §LL3.JJl£.l, U:>l(l.lCill,crJ, I342(illill,
(2).

Constitutiol/al Law > Supremacy Clause > General
Overview
Environmental Law > Water Quality > General Over
view
[HN12]8ecause Cal. Water Code ~ 13)63 cannot au
thorize what federal law forbids, it cannot authorize a
regi ol1al board, when issuing a wastewater discharge
permit, to use compliance costs to justify pollutant re
strictions that do not comply with federal clean water
standards. Such a construction of would not
onl.y be inconsistent with federal law, it would also be
inconsistent with the Legislature's declaration in Cal.
-'-'-~'-'--'~~_"--''-='-='--'-'-that all discharged wastewater must

federal standards. Moreover. under the
~..!lSJtill!li9.1:1~.:i.lli!~I1J.flD:..~J:~JL'?~, U. S. Const. art. VI, f.L
') a state law that conilicts with federal law is without

effect. To comport with the principles of federal supre
macy, Califol11ia law cannot authorize the state's regional
boards to allow the discharge of pollutants into the na
vigable waters of the United States in concentrations that
would exceed the mandates of federal law.

Environmental Law> Water Quality> Clean Water Act
> Discharge Permits> Effluent Limitations
Environmental Law> Water Quality> Clean Water Act
> Enforcement> General Overview
[HN13]The federal Clean Water Act, 33 u.s.es. § 1251
et seq., reserves to the states significant aspects of water
quality policy, 33 u.s.es. § 125 leb), and it specifically
grants the states authority to "enforce any effluent limita
tion" that is not "less stringent" than the federal standard,
33 U.s.es. § 1370. It does not prescribe or restrict the
factors that a state may consider when exercising this
reserved authority, and thus it does not prohibit a
state-when imposing effluent limitations that are more
stringent than required by federal law-from taking into
account the economic effects of doing so.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

The trial court ruled that California law required a
regional water quality control board to weigh the eco
nomic burden on a wastewater treatment facility against
the expected environmental benefits of reducing pollu
tants in the wastewater discharge. The cities owned three
treatment plants that discharged wastewater under Na
tional Pollutant Discharge Elimination System permits
issued by the regional board. (Superior Court of Los
Angeles County, Nos. 8S060960 and 8S060957, Dzintra
I. Janavs, Judge.) The Court of Appeal, Second Dist.,
Div. Three, Nos. 8150912, 8151175 and 8152562, con
cluded that Wat. Code. §§ 13741 and 13263, required a
regional board to take into account "economic considera
tions" when it adopted water quality standards in a basin
plan but not when the regional board set specific pollu
tant restrictions in wastewater discharge permits intended
to satisfY those standards.

The Supreme Court affirmed the judgment of the
Court of Appeal, reinstating the wastewater discharge
permits in part and remanding for further proceedings.
The court held that whether the regional board should
have complied with Wat. Code. G§ 13')63 and 13241, of
California's Porter-Cologne Water Quality Control Act,
Wat. Code. G 13000 et seq., by taking into account
"economic considerations," such as the costs the permit
holder would incur to comply with the numeric pollutant
restrictions set out in the permits, depended on whether
those restrictions met or exceeded the requirements of
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the federal Clean Water Act, 33 U.S.c. § 1251 et seq. To
compOli with the principles of federal supremacy, Cali
fornia law could not authorize California's regional
boards to allow the discharge of pollutants into the na
vigable waters of the United States in concentrations that
would exceed the mandates of federal law. The federal
Clean Water Act did not prohibit a state, when imposing
effluent limitations that were more stringent than re
quired by [*614] federal law, from taking into account
the economic effects of doing so. (Opinion by Kennard,
1., with George, C. J., Baxter, Werdegar, Chin, and Mo
reno, n., concuning. Concurring opinion by Brown, 1.
(see p. 629).)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES
Classified to California Digest of Official Reports

(1) Pollution and Conservation Laws §
5--Water--"Basin Plans."--Whereas the State Water
Resources Control Board establishes statewide policy for
water quality control, Wat. Code. § 13140, the regional
boards formulate and adopt water quality control plans
for all areas within a region, Wat. Code. § 13240. Under
Wal. Code. § 13050. subd. m, the regional boards' water
quality plans, called "basin plans," must address the
beneficial uses to be protected as well as water quality
objectives, and they must establish a program of imple
mentation. Basin plans must be consistent with state pol
icy for water quality control under Yv'at. CO,de. § 13240.

(2) Pollution and Conservation Laws §
5--Water--Federal and State Standards.--Under 33
U.S.c. ~ 1370. of the federal Clean Water Act, }3 U.S.c.
§ 1251 et seQ." each state is free to enforce its own water
quality laws so long as its effluent limitations are not less
stringent than those set out in the Clean Water Act.

(3) Pollution and Conservation Laws §
5--Water--Federal and State Standards.--The Clean
Water Act, 33 USc. § 1751 et seq., provides for two
sets of water quality measures. Pursuant to 33 USc. §§

and 1314, effluent limitations are promulgated by
the Environmental Protection Agency and restrict the
quantities, rates, and concentrations of specified sub
stances which are discharged from point sources. Water
quality standards are, in general, promulgated by the
states and establish the desired condition of a waterway
under These standards supplement
effluent limitations so that numerous point sources, de
spite individual compliance with effluent limitations.
may be further regulated to water quality from
falling below acceptable levels.

(4) Pollution and Conservation Laws §
5--Water--Federal and State Standards.--The Envi
ronmental Protection Agency (EPA) provides states with
substantial guidance in the drafting of water quality
standards. Moreover, the Clean Water Act, 33 V.S.c. §
1251 et seq., requires, inter alia, that state authorities
periodically review water quality [*615] standards and
secure the EPA's approval of any revisions in the stan
dards. If the EPA recommends changes to the standards
and the state fails to comply with that recommendation,
33 U.S.c. § 1313(c), authorizes the EPA to promulgate
water quality standards for the state.

(5) Pollution and Conservation Laws §
5--Water--National Pollutant Discharge Elimination
System.--Part of the federal Clean Water Act, 33 U.s.c.
§ 1251 et seq., is the National Pollutant Discharge Eli
mination System (NPDES), the primary means for en
forcing effluent limitations and standards under the
Clean Water Act. 'ritle 33 U.s.c. § 1342Cill,Ull, of the
NPDES sets out the conditions under which the federal
Environmental Protection Agency or a state with an ap
proved water quality control program can issue permits
for the discharge of pollutants in wastewater. Under Cal
ifornia law, Wal. Code. § 13374, wastewater discharge
requirements established by the regional boards are the
equivalent of the NPDES permits required by federal
law.

(6) Statutes § 21--Construction--Legislative In
tent.--When construing any statute, the reviewing court's
task is to determine the Legislature's intent when it
enacted the statute so that the court may adopt the con
struction that best effectuates the purpose of the law. In
doing this, the court looks to the statutory language,
which ordinarily is the most reliable indicator of legisla
tive intent.

(7) Pollution and Conservation Laws §
5--Water--Wastewatel' Discharge Perm its--Economic
Considerations.--Wat. CodeO--1.,J 326~, directs regional
boards, when issuing wastewater discharge permits, to
take into account various factors, including those set out
in Wat. Code. ~ 13741. Listed among the § 13 7 41 factors
is economic considerations, in Q 13241. subd. (ell.

Conservation §
Permits--Economic

specifies that
wastewater discharge permits issued by California's re
gional boards must meet the federal standards set by fed
eral Jaw. In effect, §_JJ37LJorbids a regional board's
consideration of any econOJ11 ic hardship on the of
the permit holder if doing so would result in the dilution
of the requirements set Congress in the Clean Water
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Act. That act prohibits the discharge of pollutants into
the navigable waters of [*616] the United States un
less there is compliance with federal law (33 U.S.C. $
131 ](a)), and publicly operated wastewater treatment
plants must comply with the act's clean water standards
under 33 U.S.c. §§ 131 1(a), (b)( 1)(B) and {g,
1342(a)(l) and ill, regardless of cost.

(9) POllution and Conservation Laws §
5--Water--Wastewater Discharge Permits--Economic
Considerations.--Because Wat. Code, § 13)63, cannot
authorize what federal law forbids, it cannot authorize a
regional board, when issuing a wastewater discharge
permit, to use compliance costs to justifY pollutant re
strictions that do not comply with federal clean water
standards. Such a construction of § 13263 would not
only be inconsistent with federal law, it would also be
inconsistent with the Legislature's declaration in Wat.
Code, § 13377, that all discharged wastewater must sa
tisfy federal standards. Moreover, under the federal Con
stitution's supremacy clause, U.S. Const., ali. VI, a state
law that conflicts with federal law is without effect. To
comport with the principles of federal supremacy, Cali
fornia law cannot authorize the state's regional boards to
allow the discharge of pollutants into the navigable wa
ters of the United States in concentrations that would
exceed the mandates of federal law.

(l0) Pollution and Conservation Laws §
5--Water--Federal and State Standards.--The federal
Clean Water Act, 33 U.S.c. § 1')51 et seq" reserves to
the states significant aspects of water quality policy un
der 33 USC. § 1251(b), and it specifically grants the
states authority to enforce any effluent limitation that is
not less stringent than the federal standard under .Ii
USC. $ 1370. It does not prescribe or restrict the factors
that a state may consider when exercising this reserved
authority, and thus it does not prohibit a state--when im
posing effluent limitations that are more stringent than
required by federal law--fTom taking into account the
economic effects of doing so. Thus, a regional board,
when issuing a wastewater discharge permit, may not
consider economic factors to justifY imposing pollutant
restrictions that are less stringent than the applicable
federal standards require. When, however, a regional
board is considering whether to make the pollutant re
strictions in a wastewater discharge permit more strin
gent than federal law requires, California law allows the
board to take into account economic factors, including
the wastewater discharger's cost of compliance.

Summary of Cal. Law (9th ed. 1987) Real
69.J [*617J
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JUDGES: Kennard, J., with George, C. J., Baxter, Wer
degar, Chin, and Moreno, n., concurring. Concurring
opinion by Brown, J.

OPINION BY: KENNARD [**864]

OPINION

KENNARD, J.--Federal law establishes national
water quality standards but allows the states to enforce
their own water quality laws so long as they comply with
federal standards. Operating within this federal-state
framework, California's nine Regional Water Quality
Control Boards establish water quality policy. They also
issue permits for the discharge of treated wastewater;
these permits specify the maximum allowable concentra
tion of chemical pollutants in the discharged wastewater.

The question here is this: When a regional board is
sues a permit to a wastewater treatment facility, must the
board take into account the facility's costs of complying
with the board's restrictions on pollutants in the waste
water to be discharged? The trial cOllli ruled that Cali
fornia law required a regional board to weigh the eco
nomic burden on the facility against the expected envi
ronmental benefits of reducing pollutants in the waste
water discharge. The Court of Appeal disagreed. On pe
titions by the municipal operators of three wastewater
treatment facilities, we granted review.

We reach the following conclusions: Because both
California law and federal law require regional boards to
comply with federal clean water standards, and because
the suprellluCV clause of the United States Constitution
requires state law to yield to federal law, a regional
board, when issuing a wastewater discharge permit, may
not consider economic factors to justify imposing pollu
tant restrictions that are less stringent than the applicable
federal standards require. When, however, a regional
board is considering whether to make the pollutant re-
strictions in a wastewater more slrin-
gent than federal law California law allows the
board to into account economic

including the wastewater discharger's cost of compliance.
We remand this case for fmiher proceedings to deter
mine whether the pollutant limitations in the permits
challenged here meet or exceed federal standards.

[*619] I. Statutory Background

The quality of our nation's waters is govemed by a
"complex statutory and regulatory scheme ... that impli
cates both federal and state administrative responsibili
ties." ( PUD No. 1 of Jefferson County v. Washington
Department o[Ecolo'5)' (1994) 51I U.S. 700. 704 [128 L.
Ed. ld 716.114 S. Ct. 1900].) We first discuss California
law, then federal law.

A. California Law

In California, the controlling law is the Por
ter-Cologne Water Quality Control Act (Porter-Cologne
Act), which was enacted in 1969. (Wat. Code. § 13000 et
.:i.~.q-,-, added by Stats. 1969, ch. 482, § 18, p. 1051.) I Its
goal is "to attain the highest water [***307] quality
which is reasonable, considering all demands being made
and to be made on those waters and the total values in
volved, beneficial and detrimental, economic and social,
tangible and intangible." (§ 13000.) The task of accom
plishing this belongs to the State Water Resources Con
trol Board (State Board) and the nine Regional Water
Quality Control Boards; together the State Board and the
regional boards comprise "the principal state agencies
with primary responsibility for the coordination and con
trol of water quality." (§ 1300 I.) As relevant here, one of
those regional boards oversees the Los Angeles region
(the Los Angeles Regional Board). 2

I FUliher undesignated statutory references
are to the Water Code.
2 The Los Angeles water region "comprises
all basins draining into the Pacific Ocean between
the southeasterly boundary, located in the wes
terly part of Ventura County, of the watershed of
Rincon Creek and a line which coincides with the
southeasterly boundary of Los Angeles County
from the ocean to San Antonio Peak and follows
thence the divide between San Gabriel River and
Lytle Creek drainages to the divide between
Sheep Creek and San Gabriel River drainages."
(§ 13200. subd. (dl.)

[HN 1]Whereas the State Board establishes
statewide policy for water quality control (§ 13140), the
regional boards "formulate and adopt ,vater quality con
trol plans for all areas within [a] region" (Q (3240). The
regional boards' water quality plans. called "basin plans,"
must address the beneficial uses to be as well
as \vater
program of Imp!E:m 1entatI0l1. \..:L..-,--,-,-=~~",,-,.'-"'-'-._'...u .. ! Basin
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plans must be consistent with "state policy for water
quality controL" (~ 13240.)

B. Federal Law

In 1972, Congress enacted amendments (Pub.L. No.
92-500 (Oct. 18, 1972) 86 Stat. 816) to the Federal Water
Pollution Control Act (33 U.S.c. ~ 1251 et seq.), which,
as amended in 1977, is commonly known as the Clean
[*620] Water Act. The Clean Water Act is a "compre
hensive water quality statute designed to 'restore and
maintain the chemical, physical, and biological integrity
of the Nation's waters.' " ( PUD No. J of Jefferson
Count" v. Washin'?ton Dept. of Ecologv. supra. 511 U.S.
at p. 704, quoting 33 U.S.C. § l251(a).) The act's nation
al goal was to eliminate by the year 1985 "the discharge
of pollutants into the navigable waters" of the United
States. (33 U.S.c. § P51 (a)(I ).) To accomplish this
goal, the act established "effluent limitations," which are
restrictions on the "quantities, rates, and concentrations
of chemical, physical, biological, and other constituents";
these effluent limitations allow the discharge of pollu
tants only when the water has been satisfactorily treated
to conform with federal water quality standards. (33
U.S.C. §§ 1311, 136')( II l.)

(2) [HN2]Under the federal Clean Water Act, each
state is free to enforce its own water quality laws so long
as its effluent limitations are not "less stringent" than
those set out in the Clean Water Act. (33 U.S.c. § 1370.)
This led the California Legislature in 1972 to amend the
state's Porter-Cologne Act "to ensure consistency with
the requirements for state programs implementing the
Federal Water Pollution Control Act." (~ 13J72.)

[**866] (3) Roughly a dozen years ago, the Unit
ed States Supreme Court, in Arkansas v. Oklahoma
(1992) 503 U.S. 911117 L. Ed. 2d ')39, 112 S. Ct. 1046'1,
described the distinct roles of the state and federal agen
cies in enforcing water quality: "The Clean Water Act
anticipates a parinership between the States and the Fed
eral Government, animated by a shared objective: 'to
restore and maintain the chemical, physical, and biologi
cal integrity of the Nation's waters.' 33 USc. § 1251 (a).
Toward [***308] this end, [HN3][the Clean Water
Act] provides for two sets of water quality measures.
'Effluent limitations' are promulgated by the [Environ
mental Protection Agency (EPA)] and restrict the quanti
ties, rates, and concentrations of specified substances
which are discharged from point sources.['] See §~ 1311,
131-1. '[W]ater quality standards' are, in general, prom
ulgated by the States and establish the desired condition
of a waterway. See § 1313. These standards supplement
effluent limitations 'so that numerous point sources, de
spite individual compliance with eftluent limitations,
may be further to prevent water from

below levels.! _0.1!.~:"'lc~flij2J'I!i£Li2,:

reI. State Water Resources Control Bd.. 4')6 U.S. 200.
205. n. 12 [48 L. Ed. 2d 578. 96 S. Ct. 2022. ')0')5. n. 12]
( 1976).

3 A "[HN4]point source" is "any discernible,
confined and discrete conveyance" and includes
"any pipe, ditch, channel ... from which pollutants
... may be discharged." (33 USC. § 1362 (14).)

[*621] (4) "[HN5]The EPA provides States with
substantial guidance in the drafting of water quality
standards. See generally 40 CFR pt. 131 (1991) (setting
fOlih model water quality standards). Moreover, [the
Clean Water Act] requires, inter alia, that state authori
ties periodically review water quality standards and se
cure the EPA's approval of any revisions in the stan
dards. If the EPA recommends changes to the standards
and the State fails to comply with that recommendation,
the Act authorizes the EPA to promulgate water quality
standards for the State. 33 U.S.c. § 1313(c)." ( Arkansas
v. Oklahoma. supra, 503 U.S. at p. 101.)

(5) [HN6]Part of the federal Clean Water Act is the
National Pollutant Discharge Elimination System
(NPDES), "[t]he primary means" for enforcing effluent
limitations and standards under the Clean Water Act. (
Arkansas v. Oklahoma. supra, 503 U.S. at lLlQl.) The
NPDES sets out the conditions under which the federal
EPA or a state with an approved water quality control
program can issue permits for the discharge of pollutants
in wastewater. CD U.S.C. § 1347(a) & @.) In Califor
nia, wastewater discharge requirements established by
the regional boards are the equivalent of the NPDES
permits required by federal law. (§ 13374.)

With this federal and state statutory framework in
mind, we now turn to the facts of this case.

II. Factual Background

This case involves three publicly owned treatment
plants that discharge wastewater under NPDES permits
issued by the Los Angeles Regional Board.

The City of Los Angeles owns and operates the Do
nald C. Tillman Water Reclamation Plant (Tillman
Plant), which serves the San Fernando Valley. The City
of Los Angeles also owns and operates the Los An
geles-Glendale Water Reclamation Plant (Los An
geles-Glendale Plant), which processes wastewater from
areas within the City of Los Angeles and the independent
cities of Glendale and Burbank. Both the Tillman Plant
and the Los Angeles-Glendale Plant discharge wastewa
ter directly into the Los Angeles River, now a con
crete-lined !lood control channel that runs through the
City of Los Angeles, ending at the Pacific Ocean. The
State Board and the Los Board con-
sider the Los River to be a water of
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the United States for purposes of the federal Clean Water
Act.

The third plant, the Burbank Water Reclamation
Plant (Burbank Plant), is owned and operated by the City
of Bur [***309] bank, serving residents and businesses
within that city. The Burbank Plant discharges wastewa
ter into the Burbank Western Wash, which drains into
the Los Angeles River.

[*622] All three plants, which together process
hundreds of millions of gallons of sewage [**867]
each day, are teliiary treatment facilities; that is, the
treated wastewater they release is processed sufficiently
to be safe not only for use in watering food crops, parks,
and playgrounds, but also for human body contact during
recreational water activities such as swimming.

In 1998, the Los Angeles Regional Board issued re
newed NPDES permits to the three wastewater treatment
facilities under a basin plan it had adopted four years
earlier for the Los Angeles River and its estuary. That
1994 basin plan contained general narrative criteria per
taining to the existing and potential future beneficial uses
and water quality objectives for the river and estuary. •
The narrative criteria included municipal and domestic
water supply, swimming and other recreational water
uses, and fresh water habitat. The plan further provided:
"All waters shall be maintained free of toxic substances
in concentrations that are toxic to, or that produce detri
mental physiological responses in human, plant, animal,
or aquatic life." The 1998 perm its sought to reduce these
narrative criteria to specific numeric requirements setting
daily maximum limitations for more than 30 pollutants
present in the treated wastewater, measured in milli
grams or micrograms per liter of effluent. 5

4 This opinion uses the terms "narrative crite
ria" or descriptions, and "numeric criteria" or ef
fluent limitations. Narrative criteria are broad
statements of desirable water quality goals in a
water quality plan. For example, "no toxic pollu
tants in toxic amounts" would be a narrative de
scription. This contrasts with numeric criteria,
which detail specific pollutant concentrations,
such as parts per million of a particular substance.
S For example, the permits for the Tillman
and Los Angeles-Glendale Plants limited the
amount of fluoride in the discharged wastewater
to 2 milligrams per liter and the amount of mer
cury to 2.1 micrograms per liter.

The Cities of Los Angeles and Burbank (Cities)
filed appeals with the State Board, contending that
achievement of the numeric would be too
costly when considered in light of the potential benefit to
water quality, and that the pollutant restrictions in the

NPDES permits were unnecessary to meet the narrative
criteria described in the basin plan. The State Board
summarily denied the Cities' appeals.

Thereafter, the Cities filed petitions for writs of ad
ministrative mandate in the superior couli. They alleged,
among other things, that the Los Angeles Regional Board
failed to comply with sections 13241 and 13263, part of
California's Porter-Cologne Act, because it did not con
sider the economic burden on the Cities in having to re
duce substantially the pollutant content of their dis
charged wastewater. They also alleged that compliance
with the pollutant restrictions set out in the NPDES per
mits issued by the regional [*623] board would great
ly increase their costs of treating the wastewater to be
discharged into the Los Angeles River. According to the
City of Los Angeles, its compliance costs would exceed
$ 50 million annually, representing more than 40 percent
of its entire budget for operating its four wastewater
treatment plants and its sewer system; the City of Bur
bank estimated its added costs at over $ 9 million an
nually, a nearly 100 percent increase above its $ 9.7 mil
lion annual budget for wastewater treatment.

[***310] The State Board and the Los Angeles
Regional Board responded that sections 13')41 and
13263 do not require consideration of costs of com
pliance when a regional board issues a NPDES permit
that restricts the pollutant content of discharged waste
water.

The trial court stayed the contested pollutant restric
tions for each of the three wastewater treatment plants. It
then ruled that sections 13')41 and 13263 of California's
Porter-Cologne Act required a regional board to consider
costs of compliance not only when it adopts a basin or
water quality plan but also when, as here, it issues an
NPDES permit setting the allowable pollutant content of
a treatment plant's discharged wastewater. The court
found no evidence that the Los Angeles Regional Board
had considered economic factors at either stage. Accor
dingly, the trial court granted the Cities' petitions for
writs of mandate, and it ordered the Los Angeles Re
gional Board to vacate the contested restrictions on pol
lutants in the wastewater discharge permits issued to the
three municipal plants here and to conduct hearings
[**868] to consider the Cities' costs of compliance be
fore the board's issuance of new permits. The Los An
geles Regional Board and the State Board filed appeals
in both the Los Angeles and Burbank cases. "

6 Unchallenged on appeal and thus not af
fected by our decision are the trial comi's rulings
that (I) the Los Angeles Regional Board failed to
show how it derived from the narrative criteria in
~e ~e

the n",,'mite-
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the administrative record failed to support the
specific effluent limitations; (3) the permits im
properly imposed daily maximum limits rather
than weekly or monthly averages; and (4) the
permits improperly specified the manner of com
pliance.

The COUli of Appeal, after consolidating the cases,
reversed the trial cOUli. It concluded that sections IJ)41
and 13263 require a regional board to take into account
"economic considerations" when it adopts water quality
standards in a basin plan but not when, as here the re
gional board sets specific pollutant restrictions i~ waste
water discharge permits intended to satisfy those stan
dards. We granted the Cities' petition for review.

[*624] III. Discussion

A. Relevant State Statutes

The California statute governing the issuance of
wastewater permits by a regional board is section 13263,
which was enacted in 1969 as pmi of the Porter-Cologne
Act. (See ante, at p. 619.) Section 13263 provides in re
levant part: "[HN7] The regional board, after any neces
sary hearing, shall prescribe requirements as to the na
ture of any proposed discharge [of wastewater]. The
requirements shall implement any relevant water quality
control plans that have been adopted, and shall take into
consideration the beneficial uses to be protected, the
water quality objectives reasonably required for that
purpose, other waste discharges, the need to prevent
nuisance, and the provisions of Section 13241." (§.
13263. subd. (a), italics added.)

Section L3241 states: "[HN8]Each regional board
shall establish such water quality objectives in water
quality control plans as in its judgment will ensure the
reasonable protection of beneficial uses and the preven
tion of nuisance; however, it is recognized that it may be
possible for the quality of water to be changed to some
degree without unreasonably affecting beneficial uses.
Factors to be considered by a regional board in estab
lishing water quality objectives shall include, but not
necessarily be limited to, all of the following:

[***311] "(a) Past, present, and probable future
beneficial uses of water.

"(b) Environmental characteristics of the hvdro
graphic unit under consideration, including the quality of
water available thereto.

"(c) Water quality conditions that could reasonablY
be achieved through the coordinated control of all factOl:s
which affect water quality in the area.

Economic considerations.

"(e) The need for developing housina within the re-
. b

gIOn.

"(f) The need to develop and use recycled water."
(Italics added.)

The Cities here argue that section 13263's express
r~ference to section 13241 requires the Los Angeles Re
gIOnal Board to consider section 13241 's listed factors
notably "[e]conomic considerations," before issuin~
NPDES permits requiring specific pollutant reductions i~
discharged effluent or treated wastewater.

[*625] Thus, at issue is language in section 13263
stating that when a regional board "prescribe[s] require
ments as to the nature of any proposed discharge" of
treated wastewater it must "take into consideration" cer
tain factors including "the provisions of Section 13)41."
According to the Cities, this statutory language requires
that a regional board make an independent evaluation of
the section 13241 factors, including "economic consider
ations," before restricting the pollutant content in an
NPDES permit. This was the view expressed in the trial
cOllli's ruling. The COllli of Appeal rejected that view. It
held that a regional board need consider the section
.13241 factors only when it adopts a basin or water qual
Ity plan, but not when, as in this case, it issues a waste
water discharge [**869] permit that sets specific nu
meric limitations on the various chemical pollutants in
the wastewater to be discharged. As explained below, the
Court of Appeal was partly correct.

B. Statutory Construction

(6) [HN9]When construing any statute, our task is to
determine the Legislature's intent when it enacted the
statute "so that we may adopt the construction that best
effectuates the purpose of the law." ( Hassan v. Merc)'
American River Hospital (2003) 31 Cal.4th 709. 715 rJ
Cal. Rptr. 3d 6l 3. 74 P.3d 7l 61; see Es1Jen; v. Union
Oil Co. (l00)) l8 Cal.4th )62. 268 rPI Cal. Rptr. lei
203. 47 P.3d 10691.) In doing this, we look to the statu
tory language, which ordinarily is "the most reliable in
dicator oflegislative intent." ( Hassan. supra. at p. 715.)

(7) As mentioned earlier, our Legislature's 1969
enactment of the Porter-Cologne Act, which sought to
ensure the high quality of water in this state, predated the
1972 enactment by Congress of the precursor to the fed
eral Clean Water Act. Included in California's oriainalb

Porter-Cologne Act were and 13241.
IO]Section 13263 directs regional boards. when is

suing wastewater discharge permits, to take into account
various factors, including those set out in section 13241.
Listed among the factors is "[e]conomic
c~nsiderations." (~ 1324 L subd. ((i).) The language
or and indicates the Legis:latun,'s
intent when these statutes
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regional board consider the cost of compliance when
setting effluent limitations in a wastewater discharge
pernlit.

Our construction of sections ]3 / 63 and 13241 does
not end with their plain statutory language, however. We
must also analyze them in the context of the statutory
scheme of which they are a part. ( State Farm Mutual
Automobile fns. Co. v. (Jaramendi (2004) 32 Cal.4th
1029. 1043 rp [***312] Cal. Rptr. 3d 343. 88 P.3d
111) Like sections 13263 and 1324], section 13377 is
part of the Porter-Cologne Act. But unlike the fonner
two statutes, section 13377 was [*626] not enacted
until 1972, shortly after Congress, through adoption of
the Federal Water Pollution Control Act Amendments,
established a comprehensive water quality policy for the
nation.

(8) [HNll]Section 13377 specifies that wastewater
discharge permits issued by California's regional boards
must meet the federal standards set by federal law. In
effect, section 13377 forbids a regional board's consider
ation of any economic hardship on the part of the permit
holder if doing so would result in the dilution of the re
quirements set by Congress in the Clean Water Act. That
act prohibits the discharge of pollutants into the naviga
ble waters of the United States unless there is compliance
with federal law (33 U.S.c. § 1311 (a)), and publicly op
erated wastewater treatment plants such as those before
us here must comply with the act's clean water standards,
regardless of cost (see id, §..§ 13 [[(a), (b)(I)(B) & tQ,
1342(a)( I) & ill). [HN 12](9) Because section 13263
cannot authorize what federal law forbids, it cannot au
thorize a regional board, when issuing a wastewater dis
charge permit, to use compliance costs to justify pollu
tant restrictions that do not comply with federal clean
water standards. 7 Such a construction of section 13 / 63
would not only be inconsistent with federal law, it would
also be inconsistent with the Legislature's [**870]
declaration in section 13377 that all discharged waste
water must satisfy federal standards. g This was also the
conclusion of the Court of Appeal. Moreover, under the
federal Constitution's supremacy clause (art. VI), a state
law that conflicts with federal law is " 'without effect.' " (
Cipollone v. Ligget! Orol/Q. lnc. (199') 505 U.S. 504.
516 [PO L. Ed. ')d 407. 112 S. Ct. 2608]; -"."::~~r!.!.i!!..

1'. SmirhKline Beecham Consumer Healthcare ()004) 31

CalAth 910. 9/ 3 []I Cal. R!21r. 3d 26/, 88 P.3d ll) To
comport with the principles of federal supremacy, Cali
fornia law cannot authorize this [*627] state's regional
boards to allow the discharge of pollutants into the na
vigable waters of the United States in concentrations that
would exceed the mandates of federal law.

7 The concurring misconstrues both
state and federal clean water law when it de-

scribes the issue here as "whether the Clean Wa
ter Act prevents or prohibits the regional water
board from considering economic factors to jus
tify pollutant restrictions that meet the clean wa
ter standards in more cost-effective and econom
ically efficient ways." (Conc. opn. of Brown, 1.,
post, at p. 629, some italics added.) This case has
nothing to do with meeting federal standards in
more cost effective and economically efficient
ways. State law, as we have said, allows a re
gional board to consider a permit holder's com
pliance cost to relax pollutant concentrations, as
measured by numeric standards, for pollutants in
a wastewater discharge permit. (§§ 13')41 &
13263.) Federal law, by contrast, as stated above
in the text, "prohibits the discharge of pollutants
into the navigable waters of the United States un
less there is compliance with federal law (33
U.S.C. § l3l1 (a»), and publicly operated waste
water treatment plants such as those before us
here must comply with the [tederal] act's clean
water standards, regardless of cost (see id, §..§
]311(a), .Qill.!J.(ill & {Q), 1342(a)(I} & ill)."
(Italics added.)
8 As amended in 1978, section 13377 pro
vides for the issuance of waste discharge permits
that comply with federal clean water law "togeth
er with any more stringent effluent standards or
limitations necessary to implement water quality
control plans, or for the protection of beneficial
uses, or to prevent nuisance." We do not here de
cide how this provision would affect the
cost-consideration requirements of sections
.13241 and l3263 when more stringent effluent
standards or limitations in a permit are justified
for some reason independent of compliance with
tederal law.

[***313] Thus, in this case, whether the Los An
geles Regional Board should have complied with scc
tions 13263 and 13241 of California's POiter-Cologne
Act by taking into account "economic considerations,"
such as the costs the permit holder will incur to comply
with the numeric pollutant restrictions set out in the per
mits, depends on whether those restrictions meet or ex
ceed the requirements of the federal Clean Water Act.
We therefore remand this matter for the trial COUlt to
resolve that issue.

c.
The Cities argue that requiring a regional board at

the wastewater discharge permit stage to consider the
holder's cost of complying with the board's re

strictions on pollutant content in the water is consistent
with tederal law. In support, the Cities to cel~lain
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provisions of the federal Clean Water Act. They cite sec
tion P 5l(a)(2) of title 33 United States Code, which
sets, as a national goal "wherever attainable," an interim
goal for water quality that protects fish and wildlife, and
section 1313(c)(2)(A) of the same title, which requires
consideration, among other things, of waters' "use and
value for navigation" when revising or adopting a "water
quality standard." (Italics added.) These two federal sta
tutes, however, pertain not to permits for wastewater
discharge, at issue here, but to establishing water quality
standards, not at issue here. Nothing in the federal Clean
Water Act suggests that a state is free to disregard or to
weaken the federal requirements for clean water when an
NPDES permit holder alleges that compliance with those
requirements will be too costly.

(10) At oral argument, counsel for amicus curiae
National Resources Defense Council, which argued on
behalf of California's State Board and regional water
boards, asselted that the federal Clean Water Act incor
porates state water policy into federal law, and that
therefore a regional board's consideration of economic
factors to justify greater pollutant concentration in dis
charged wastewater would connict with the federal act
even if the specified pollutant restrictions were not less
stringent than those required under federal law. We are
not persuaded. [HN13]The federal Clean Water Act re
serves to the states significant aspects of water quality
policy (33 U-,-S.C-,-lI25l[!;Jl), and it specifically grants
the states authority to "enforce any ef1luent limitation"
that is not "less stringent" than the federal standard (33
U.S.c. § 1370, italics added). It does not prescribe or
restrict the factors that a state may consider when exer
cising this reserved authority, and thus it does not prohi
bit [*628] a state--when imposing ef1luent limitations
that are more stringent than required by federal
law--from taking into account the economic effects of
doing so.

Also at oral argument, counsel for the Cities asserted
that if the three municipal wastewater treatment facilities
ceased releasing their treated wastewater into the con
crete channel that makes up the Los Angeles River, it
would (other than during the rainy season) contain no
water at all, and thus would not be a "navigable water" of
the [**871] United States subject to the Clean Water

Act. (See -"""-'-'-'!---"-'--'-"'''-''-''!''!'''~=:..L-'-'--'''-'-'-'-'-''-''_-'!='"-''-'-'--'-'~
C!)rps Q[EnRineers ('1001) 531 U.S. ]59. 1n [148 L. Ed.
7d 576. 171 S. Cto 6751 ["The term 'navigable' has at
least the import of showing us what Congress had in
mind as its authority for enacting the CWA: its tradition
al jurisdiction over waters that were or had been naviga
ble in fact or which could reasonably be so made."].) It is
unclear when the Cities first raised this issue. The Court
of Appeal did not discuss it in its opinion. and the Cities
did not seek rehearing on this

Comi. rule [***314] ?s(c)(2).) Concluding that the
issue is outside our grant of review, we do not address it.

Conclusion

Through the federal Clean Water Act, Congress has
regulated the release of pollutants into our national wa
terways. The states are free to manage their own water
quality programs so long as they do not compromise the
federal clean water standards. When enacted in 1972, the
goal of the Federal Water Pollution Control Act
Amendments was to eliminate by the year 1985 the dis
charge of pollutants into the nation's navigable waters. In
fmiherance of that goal, the Los Angeles Regional Board
indicated in its 1994 basin plan on water quality the in
tent, insofar as possible, to remove from the water in the
Los Angeles River toxic substances in amounts harmful
to humans, plants, and aquatic life. What is not clear
from the record before us is whether, in limiting the
chemical pollutant content of wastewater to be dis
charged by the Tillman, Los Angeles-Glendale, and
Burbank wastewater treatment facilities, the Los Angeles
Regional Board acted only to implement requirements of
the federal Clean Water Act or instead imposed pollutant
limitations that exceeded the federal requirements. This
is an issue of fact to be resolved by the trial court.

Disposition

We affirm the judgment of the Court of Appeal
reinstating the wastewater discharge permits to the extent
that the specified numeric limitations on chemical pollu
tants are necessary to satisfy federal Clean Water Act
requirements for treated wastewater. The COUli of Ap
peal is directed to remand this [*629] matter to the
trial court to decide whether any numeric limitations, as
described in the permits, are "more stringent" than re
quired under federal law and thus should have been sub
ject to "economic considerations" by the Los Angeles
Regional Board before inclusion in the permits.

George, C. J., Baxter, J .. Werdegar, J., Chin, 1., and
Moreno, 1., concurred.

CONCUR BY: BRo\VN

CONCUR

Concurring.--l write separately to ex
press my frustration with the apparent inability of the
government officials involved here to answer a simple
question: How do the federal clean water standards

as near as I can determine, are the state stan
dards) prevent the state from considering economic fac
tors? The concludes that because "the suprema
IT ~Glli''f.J2.Ltil~JJllil.s:it_21..'Jli:~::J211;;Jilll1i<J'l.lreq uires state

board. when is-
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suing a wastewater discharge permit, may not consider
economic factors to justify imposing pollutant restric
tions that are less stringent than the applicable federal
standards require." (Maj. opn., ante, at p. 618.) That
seems a pretty self-evident proposition, but not a useful
one. The real question, in my view, is whether the
Clean Water Act prevents or prohibits the regional water
board from considering economic factors to justify pol
lutant restrictions that meet the clean water standards in
more cost-effective and economically efficient ways. 1
can see no reason why a federal law--which purpOlis to
be an example of cooperative federalism--would decree
such a result. I do not think the majority's reasoning is at
fault here. Rather, the agencies involved seemed to have
worked hard to make this simple question impenetrably
obscure.

A brief review of the statutory f1"amework at issue is
necessary to understand my concerns. [***315]

[**872] I. Federal Law

"In 1972, Congress enacted the Federal Water Pollu
tion Control Act (33 U.S.C. § PSI et seq.), commonly
known as the Clean Water Act (CWA) [Citation.] ... [~]

Generally, the CWA 'prohibits the discharge of any pol
lutant except in compliance with one of several statutory
exceptions. [Citation.]' ... The most important of those
exceptions is pollution discharge under a valid NPDES
[National Pollution Discharge Elimination System] per
mit, which can be issued either by the Environmental
Protection Agency (EPA), or by an EPA-approved state
permit program such as California's. [Citations.} NPDES
permits are valid for five years. [Citation.] [~} Under the
CWA's NPDES permit system, the states are required to
develop water quality standards. [Citations.] A water
quality standard 'establish[es] the desired condition of a
waterway.? [Citation.] A water quality standard for any
[*630] given waterway, or 'water body,' has two com
ponents: (1) the designated beneficial uses of the water
body and (2) the water quali~y criteria sufficient to pro
tect those uses. [Citations.} [~} Water quality criteria can
be either narrative or numeric. [Citation.}" ( COflllJluni
lies (or a Belfer Environfllenl v. Slale iValer Re§J!urces
Conlro/ Bel. (l003) 109 CaI.Al2.JJ.4th 1089. 1092-1093 rI
Cal. Rptr. 3d 761.)

With respect to satisfying water quality standards, "a
polluter must comply with ejjluent limitations. The CWA
defines an effluent limitation as 'any restriction estab
lished by a State or the [EPA] Administrator on quanti
ties, rates, and concentrations of chemical, physical, bio
logical, and other constituents which are discharged from
point sources into navigable waters, the waters of the
contiguous zone, or the ocean, including schedules of

..~ .. ~ ... , 'Effluent limitations are a means
standards.'

NPDES permits establish effluent limitations for the
polluter. [Citations.] CWA's NPDES permit system pro
vides for a two-step process for the establishing of efflu
ent limitations. First, the polluter must comply with
technology-based ejjluent limitations, which are limita
tions based on the best available or practical technology
for the reduction of water pollution. [Citations.] [~]

Second, the polluter must also comply with more strin
gent water quality-based ejjluent limitations (WQBEL's)
where applicable. In the CWA, Congress 'supplemented
the "technology-based" effluent limitations with "water
quality-based" limitations "so that numerous point
sources, despite individual compliance with effluent li
mitations, may be further regulated to prevent water
quality from falling below acceptable levels." , [Cita
tion.] [~] The CWA makes WQBEL's applicable to a
given polluter whenever WQBEL's are 'necessary to
meet water quality standards, treatment standards, or
schedules of compliance, established pursuant to any
State law or regulations .... ' [Citations.} Generally,
NPDES permits must conform to state water quality laws
insofar as the state laws impose more stringent pollution
controls than the CWA. [Citations.] Simply put,
WQBEL's implement water quality standards." ( Com
fIluni/ies for a Beller Environmen/ v. S/a/e Water Re
sources Con/rol Bd.. supra. 109 Cal.AppAth at 12Ih
1093-1094, fns. omitted.)

This case involves water quality-based effluent li
mitations. As set forth above, "[u]nder the CWA, states
have the primary role in promulgating water quality
standards." (Pinev Run Preserva/ion Ass In v. CQlJllJlrs. oj"
Carro!! Co. (4th Cit". 1001) 768 F.3d )55. 265. th. 9.)
"Under the CWA, the water quality standards referred to
in section 30 I [see 33 U.S.c. § 1311] are primarily the
states' handiwork." [***316] (American Paper Ins/i
/lI/e. Inc. V. US. En)'!!. Pro/ec/ion Agencv (D.C. Cil".
1993) 302 U.S. App. D.C. 80 [996 F.2d 346. 3491
(American Paper).) In fact, upon the 1972 passage of the
CWA, "[s]tate water quality standards in effect at the
time ... were deemed to be the initial water quality
benchmarks for CWA purposes .... The states were to
revisit and, if [*631} necessary, revise those initial
standards at least once every three years." ( .-Imerican
Paper. at p. 349.) Therefore, "once a water quality stan
dard has been promulgated, section 30J_Q.f the CWA
requires all NPDES permits for point sources to incor
pOl"ate discharge limitations necessary to satisfy that
standard." Accordingly, it
appears that in most instances, [**873} state water
quality standards are identical to the federal requirements
for NPDES permits.

State
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In California, pursuant to the Porter-Cologne Water
Quality Control Act (Wat. Code. § 13000 et seq.; Stats.
1969, ch. 482, § 18, p. 1051; hereafter Porter-Cologne
Act), the regional water quality control boards establish
water quality standards--and therefore federal require
ments for NPDES permits--through the adoption of water
quality control plans (basin plans). The basin plans es
tablish water quality objectives using enumerated fac
tors--including economic factors--set forth in Water
Code section 13241.

In addition, as one court observed: "The Por
ter-Cologne Act ... established nine regional boards to
prepare water quality plans (known as basin plans) and
issue permits governing the discharge of waste. (Wat.
Code. §§ 13100, 13140, 13200, 13201, 13240, 13241,
13243.) The Porter-Cologne Act identified these permits
as 'waste discharge requirements,' and provided that the
waste discharge requirements must mandate compliance
with the applicable regional water quality control plan.
(Wat. Code. §§ 13263, sllbd. (a), 13377, J3374.) [~]

Shortly after Congress enacted the Clean Water Act in
1972, the California Legislature added Chapter 5.5 to the
Porter-Cologne Act, for the purpose of adopting the ne
cessary federal requirements to ensure it would obtain
EPA approval to issue NPDES permits. (Wat. Code. §
13370. sllbd. (fl.) As part of these amendments, the Leg
islature provided that the state and regional water boards
'shall, as required or authorized by the [Clean Water
Act], issue waste discharge requirements ... which apply
and ensure compliance with all applicable provisions [of
the Clean Water Act], together with any more stringent
effluent standards or limitations necessary to implement
water quality control plans, or for the protection of bene
ficialuses, or to prevent nuisance.' (Wat. Code~3377.)
Water Code section 13374 provides that '[t]he term
"waste discharge requirements" as referred to in this di
vision is the equivalent of the term "permits" as used in
the [Clean Water Act].' [~] California subsequently ob
tained the required approval to issue NPDES permits.
[Citation.] Thus, the waste discharge requirements issued
by the regional water boards ordinarily also serve as
NPDES permits under federal law. (\Vat. Code. §
13374.)" ( Building Indust!"v AsslI. orSon Diego COlllllv

1'. State IValer Resources COlllrol Bd. (J004) ,124
~aI.Ar2Q.4th 86!iJ75 [22 Cal. Rptr. 3d P8J.)

[*632] Applying this federal-state statutory
scheme, it appears that throughout this entire process, the
Cities of Burbank and Los Angeles (Cities) were unable
to have economic factors considered because the Los
Angeles Regional Water Quality Control Board
(Board)--the body responsible to enforce the statutory
thmework--failed to with its statutory mandate.

]7] For eX,lnlj}le, as the trial court the
Board did not consider costs when it in-

itially established its basin plan, and hence the water
quality standards. The Board thus failed to abide by the
statutory requirement set forth in Water Code section
13241 in establishing its basin plan. Moreover, the Cities
claim that the initial narrative standards were so vague as
to make a serious economic analysis impracticable. Be
cause the Board does not allow the Cities to raise their
economic factors in the permit approval stage, they are
effectively precluded from doing so. As a result, the
Board appears to be playing a game of "gotcha" by al
lowing the Cities to raise economic considerations when
it is not practical, but precluding them when they have
the ability to do so.

Moreover, the Board acknowledges that it has neg
lected other statutory provisions that might have pro
vided an additional oppOliunity to air these concerns. As
set forth above, pursuant to the CWA, "[t]he states were
to revisit and, if necessary, revise those initial standards
at least once every three years--a process commonly
known as triennial review. [Citation.] Triennial reviews
consist of public hearings in which current water quality
standards are examined to assure that they 'protect the
public health or welfare, enhance the quality of water
and serve the purposes' of the Act. [Citation.] Addition
ally, the CWA directs [**874] states to consider a
variety of competing policy concerns during these re
views, including a waterway's 'use and value for public
water supplies, propagation of fish and wildlife, recrea
tional purposes, and agricultural, industrial, and other
purposes.' " CAmericm! P(!fl§r...liJJpro. 996 F.2d at 12,

349.)

According to the Cities, "[t]he last time that the
narrative water quality objective for toxicity contained in
the Basin Plan was reviewed and modified was 1994."
The Board does not deny this claim. Accordingly, the
Board has failed its duty to allow public discus
sion--including economic considerations..-at the required
intervals when making its determination of proper water
quality standards.

What is unclear is why this process should be
viewed as a contest. State and local agencies are pre
sumably on the same side. The costs will be paid by tax
payers and the Board should have as much interest as
any other agency in fiscally responsible environmental
solutions.

[*633] Our decision today arguably allows the
Board to continue to shirk its statutory duties. The ma
jority holds that when read together, Water Code sections

13263, and do not allow the Board to con-
sider economic factors when issuing NPDES permits to

federal CWA . opn., anle, at
pp. 625-627.) The majority then bifurcates the issue
when it orders the Court of "to remand this mat-
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tel' to the trial court to decide whether any numeric limi
tations, as described in the permits, are 'more stringent'
than required under federal law and thus should have
been subject to 'economic considerations' by the Los
Angeles Regional Board before inclusion in the permits."
(Id at pp. 628-629.)

The majority overlooks the feedback loop estab
lished by the CWA, under which federal standards are
linked to state-established water quality standards, in
cluding narrative water quality criteria. (See 33 U.S.C. §
1311 (b)(1)(C); 40 C.F.R. § 122.44(d)(1) (2004),) Under
the CWA, NPDES permit requirements include the state
narrative criteria, which are incorporated into the Board's
basin plan under the description "no toxins in toxic
amounts." As far as 1 can determine, NPDES permits
[***318] designed to achieve this narrative criteria (as
well as designated beneficial uses) will usually imple
ment the state's basin plan, while satisfying federal re
quirements as well.

If federal water quality standards are typically iden
tical to state standards, it will be a rare instance that a
state exceeds its own requirements and economic factors
are taken into consideration. 1 In light of the Board's ini
tial failure to consider costs of compliance and its re
peated failure to conduct required triennial reviews, the
result here is an unseemly bureaucratic bait-and-switch
that we should not endorse. The likely outcome of the
majority's decision is that the Cities will be economically
burdened to meet standards imposed on them in a highly
questionable manner. 2 In these times of tight fiscal
budgets, it is difficult to imagine imposing additional
financial burdens on municipalities without at least al
lowing them to present alternative views.

(But see In the Matter ofthe Petition ofCity
and County of San Francisco, San Francisco
Baykeeper et a1. (Order No. WQ 95-4, Sept. 21,
1995) 1995 WL 576920.)
2 Indeed, given the fact that "water quality
standards" in this case are composed of broadly
worded components (i.e., a narrative criteria and
"designated beneficial uses of the water body"),
the Board possessed a high degree of discretion
in setting NPDES permit requirements. Based on
the Board's past performance, a proper exercise
of this discretion is uncertain.

Based on the facts of this case, our opinion today
appears to largely retain the status quo for the Board. If
the Board can actually demonstrate that only the precise
limitations at issue here, implemented in only one way,
will achieve the desired water standards, perhaps its ob
duracy is justified. That case has yet to be made.

[*634] Accordingly, 1 cannot conclude that the
majority's decision is wrong. The analysis [* *875]
may provide a reasonable accommodation of conflicting
provisions. However, since the Board's actions "make me
wanna holler and throw up both my hands," ) 1 write
separately to set forth my concerns and concur in the
judgment--dubitante. l

3 Marvin Gaye (1971) "Inner City Blues."
4 I am indebted to Judge Berzon for this use
ful term. (See Credit Suisse First Boston Corp. v.
(Jl'1IiTwald (9th Cir. 2005) 400 F.3d I I 19 [2005
WL 466?02] (conc. opn. of Berzon, J.).)

The petitions of all appellants and respondent for a
rehearing were denied June 29, 2005. Brown, J., did not
participate therein.
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§ 17559, a proceeding to set aside a decision of the 
Commission on State Mandates on a claim may be 
commenced on the ground that the commission's deci-
sion was not supported by substantial evidence. Where 
the scope of review in the trial court is whether the ad-
ministrative decision is supported by substantial evi-
dence, review on appeal is generally the same. However, 
the appellate court independently reviews the superior 
court's legal conclusions as to the meaning and effect of 
constitutional and statutory provisions. The question of 
whether a law is a state-mandated program or a higher 
level of service under Cal. Const., art. XIII B, § 6, is a 
question of law that is reviewed de novo. 
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eliminate local safety members of the Public Employees' 
Retirement System (PERS) from the coordination provi-
sions for death benefits payable under workers' compen-
sation and under PERS, whereby the survivors of a local 
safety member of PERS who is killed in the line of duty 
receive both a death benefit under workers' compensation 
and a special death benefit under PERS, instead of only 
the latter, did not mandate a new program or higher level 
of service on local governments, requiring a subvention 
of funds to reimburse the local government under Cal. 

Const., art. XIII B, § 6. Although the amendment in-
creased the cost of providing services, that could not be 
equated with requiring an increased level of service, and 
did not constitute a new program. Neither did it impose a 
unique requirement on local governments that was not 
applicable to all residents and entities within the state. 
The amendment merely made the workers' compensation 
death benefit requirements as applicable to local gov-
ernments as they are to private employers. 
 
(3a) (3b) State of California § 11--Fiscal Mat-

ters--Reimbursement for State Mandates--Purpose.  
--Cal. Const., art. XIII B, § 6, which requires a subven-
tion of funds to reimburse local governments when a 
state law mandates a new program or higher level of ser-
vice on local governments, was intended to require 
reimbursement to local agencies for the costs involved in 
carrying out functions peculiar to government, not for 
expenses incurred by local agencies as an incidental im-
pact of laws that apply generally to all state residents and 
entities. Although a law is addressed only to local gov-

ernments and imposes new costs on them, it may still not 
be a reimbursable state mandate. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, § 123A.] 
 
(4) Statutes § 43--Construction--Aids--Legislative 

Analysis--Reimbursement for State Man-

dates--Legislative Intent.  --Assembly bill analyses of 
an amendment to Lab. Code, § 4707, making local safety 
members of the Public Employees' Retirement System 
(PERS) eligible for both PERS and workers' compensa-
tion death benefits, stating that it was a reimbursable 
state mandate (Cal. Const., art. XIII B, § 6), were irrele-
vant to the issue. The Legislature has entrusted the de-
termination of what constitutes a state mandate to the 
Commission on State Mandates, subject to judicial re-
view (Gov. Code, §§ 17500, 17559) and has provided 
that the initial determination by legislative counsel is not 
binding on the commission (Gov. Code, § 17575).   
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OPINION BY: MORRISON  
 
OPINION 

 [*1193]   [**756]  MORRISON, J.  

Chapter 478 of the Statutes of 1989 (chapter 478) 
amended Labor Code section 4707 to eliminate local 
safety members of the Public Employees' Retirement 
System (PERS) from the coordination provisions for 
death benefits payable under workers' compensation and 
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under PERS. As a result, the survivors of a local safety 
member of PERS who is killed in the line of duty rece-
ives both a death benefit under workers' compensation 
and a special death benefit under PERS, instead of only 
the latter. This proceeding presents the question whether 
chapter 478 mandates a new program or higher level of 
service on local governments, requiring a subvention of 
funds to reimburse the local government under article 

XIII B section 6 of the California Constitution. We con-
clude that chapter 478 is not a state mandate requiring 
reimbursement and affirm the judgment.  

FACTUAL AND PROCEDURAL BACK-
GROUND  

The workers' compensation system provides for 
death benefits payable to the deceased employee's survi-
vors. ( Lab. Code, § 4700 et seq.) There are also [***3]  
preretirement death benefits under PERS. ( Gov. Code, § 

21530 et seq.) There is a special death benefit under 
PERS if the death was industrial and the deceased was a 
patrol, state peace officer/firefighter, state safety officer, 
state industrial, or local safety member. ( Gov. Code, § 

21537.) Labor Code section 4707 provides a coordina-
tion or offset for workers' compensation death benefits 
when the special death benefit under PERS is payable. In 
such cases, no workers' compensation death benefit, oth-
er than burial expenses, is payable, except that if the 
PERS special death benefit is less than the workers' 
compensation death benefit, the difference is paid as a 
workers' compensation death benefit. The total death 
benefit is equal to the greater of the PERS special death 
benefit or the workers' compensation benefit, not the 
combination of the two death benefits.  

Prior to 1989, Labor Code section 4707 provided in 
part: "No benefits, except reasonable expenses of burial . 
. . shall be awarded under this division on account of the 
death of an employee who is a member of the Public 
Employees' Retirement System unless it shall be deter-
mined that a special death benefit . . . will not be [***4]  
paid by the Public Employees' Retirement System to the 
widow or children under 18 years of age, of the de-
ceased, on account of said death, but if the total death 
allowance paid to said widow and children shall be less 
than the benefit otherwise payable under this division 
such widow and children shall be entitled, under this 
division, to the difference." (Stats. 1977, ch. 468, § 4, pp. 
1528-1529.)  

 [*1194]  Chapter 478 amended Labor Code sec-

tion 4707 to make technical changes, to provide the 
death benefit is payable to the surviving spouse rather 
than to the widow, and  [**757]  to add subdivision (b). 
Subdivision (b) of Labor Code section 4707 reads: "The 
limitation prescribed by subdivision (a) shall not apply to 

local safety members of the Public Employees' Retire-
ment System." (Stats. 1989, ch. 478, § 1, p. 1689.)  

In 1992, David Haynes, a police officer for the City 
of Richmond (Richmond), was killed in the line of duty. 
Officer Haynes was a local safety member of PERS. His 
wife and children received the PERS special death bene-
fit; they also received a death benefit under workers' 
compensation.  

Richmond filed a test claim with the Commission on 
State Mandates (the Commission),  [***5]  contending 
chapter 478 created a state-mandated local cost.  1 
Richmond sought reimbursement of the cost of the 
workers' compensation death benefit, estimated to be $ 
295,432. As part of its test claim, Richmond included 
legislative history of chapter 478, purporting to show a 
legislative intent to create a reimbursable state mandate.  
 

1   " 'Test claim' means the first claim filed with 
the commission alleging that a particular statute 
or executive order imposes costs mandated by the 
state." ( Gov. Code, § 17521.) 

The Commission denied the test claim. It found that 
chapter 478 dealt with workers' compensation benefits 
and case law held that workers' compensation laws are 
laws of general application and not subject to section 6 of 

article XIII B of the California Constitution. It noted the 
legislative history containing analyses that chapter 478 
was a state mandate had been prepared before the is-
suance of City of Sacramento v. State of California 

(1990) 50 Cal. 3d 51 [266 Cal. Rptr. 139, 785 P.2d 522]. 
[***6]   

Richmond filed a petition for a writ of administra-
tive mandate under Code of Civil Procedure section 

1094.5, seeking to compel the Commission to approve its 
claim. Both the Commission and the Department of 
Finance, as real parties in interest, responded. The court 
denied the petition, finding chapter 478 created an in-
creased cost but not an increased level of service by local 
governments.  

DISCUSSION  

I  

 (1) Under Government Code section 17559, a pro-
ceeding to set aside the Commission's decision on a 
claim may be commenced on the ground that the Com-
mission's decision is not supported by substantial evi-
dence. Where  [*1195]  the scope of review in the trial 
court is whether the administrative decision is supported 
by substantial evidence, our review on appeal is general-
ly the same. ( County of Los Angeles v. Commission on 

State Mandates (1995) 32 Cal. App. 4th 805, 814 [38 

Cal. Rptr. 2d 304].) However, we independently review 
the superior court's legal conclusions as to the meaning 
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and effect of constitutional and statutory provisions. ( 
City of San Jose v. State of California (1996) 45 Cal. 

App. 4th 1802, 1810 [53 Cal. Rptr. 2d 521].) The ques-
tion of whether chapter [***7]  478 is a state-mandated 
program or higher level of service under article XIII B, 

section 6 of the California Constitution is a question of 
law we review de novo. (45 Cal. App. 4th at p. 1810.)  

With certain exceptions not relevant here, "When-
ever the Legislature or any state agency mandates a new 
program or higher level of service on any local govern-
ment, the state shall provide a subvention of funds to 
reimburse such local government for the costs of such 
program or increased level of service . . . ." (Cal. Const. 

art. XIII B, § 6, (hereafter referred to as section 6).)  

In County of Los Angeles v. State of California 

(1987) 43 Cal. 3d 46 [233 Cal. Rptr. 38, 729 P.2d 202], 
the Supreme Court considered whether laws increasing 
the amount employers, including local governments, had 
to pay in certain workers' compensation benefits were a 
reimbursable "higher level of service" under section 6. 
The court looked to the intent of the voters in adopting 
the constitutional provision by initiative.  (43 Cal. 3d at 

p. 56.) Noting that the phrase "higher level of service" is 
meaningless alone, the court found it must be read in 
conjunction with the phrase "new program." The court 
concluded,  [***8]  "that the drafters and the electorate 
had in mind the commonly understood meanings of the 
term--programs that carry out the governmental function 
of providing services to the public,  [**758]  or laws 
which, to implement a state policy, impose unique re-
quirements on local governments and do not apply gen-
erally to all residents and entities in the state." (Ibid.)  

 (2a) Richmond contends chapter 478 meets both 
tests to qualify as a program under section 6. Richmond 
contends increased death benefits are provided to gener-
ate a higher quality of local safety officers and thus pro-
vide the public with a higher level of service. Richmond 
argues that providing increased death benefits to local 
safety workers is analogous to providing protective 
clothing and equipment for fire fighters. In Carmel Val-

ley Fire Protection Dist. v. State of California (1987) 

190 Cal. App. 3d 521 [234 Cal. Rptr. 795], executive 
orders requiring updated protective clothing and equip-
ment for firefighters were found to be reimbursable state 
mandates under section 6. The executive orders applied 
only to fire protection, a peculiarly governmental func-
tion. The court noted that police and fire  [*1196]  pro-
tection are [***9]  two of the most essential and basic 
functions of local government. (190 Cal. App. 3d at p. 

537.) Richmond urges that since chapter 478 applies only 
to local safety members, it is also a state mandate di-
rected to a peculiarly local governmental function.  

In Carmel Valley Fire Protection Dist. v. State of 

California, supra, 190 Cal. App. 3d 521, the executive 
order required updated equipment for the fighting of 
fires. The use of this equipment would result in more 
effective fire protection and thus would provide a higher 
level of service to the public. Here chapter 478 addresses 
death benefits, not the equipment used by local safety 
members. Increasing the cost of providing services can-
not be equated with requiring an increased level of ser-
vice under a section 6 analysis. A higher cost to the local 
government for compensating its employees is not the 
same as a higher cost of providing services to the public. 
( City of Anaheim v. State of California (1987) 189 Cal. 

App. 3d 1478, 1484 [235 Cal. Rptr. 101] [temporary 
increase in PERS benefit to retired employees which 
resulted in higher contribution rate by local government 
was not a program or service under section 6].)  [***10]  
In County of Los Angeles v. State of California, supra, 43 

Cal. 3d 46, the increase in certain workers' compensation 
benefits resulted in an increase in the cost to local gov-
ernments of providing services. Nonetheless, the Su-
preme Court found no "higher level of service" under 
section 6. Similarly, a new requirement for mandatory 
unemployment insurance for local government em-
ployees, an increase in the cost of providing services, 
was not a "new program" or "higher level of service" in 
City of Sacramento v. State of California, supra, 50 Cal. 

3d 51, 66-70. Chapter 478 fails to meet the first test of a 
"program" under section 6.  

Richmond urges chapter 478 meets the second test 
of a program under section 6 because it imposed a 
unique requirement on local governments that was not 
applicable to all residents and entities within the state. ( 
County of Los Angeles v. State of California, supra, 43 

Cal. 3d 46, 56.) Richmond argues that only local gov-
ernments have "local safety members" and chapter 478 
required double death benefits, both PERS and workers' 
compensation, for this specific group of employees. By 
requiring double death benefits for local safety members, 
chapter 478 [***11]  imposed a unique requirement on 
local government.  

The Commission takes a different view of chapter 
478. First, it argues that chapter 478 addresses an aspect 
of workers' compensation law, which, under County of 

Los Angeles v. State of California, supra, 43 Cal. 3d 46, 
is a law of general application to which section 6 does 
not apply. The Commission argues chapter 478 imposes 
no unique requirement; it merely  [*1197]  eliminates 
the previous exemption from providing workers' com-
pensation death benefits to local safety members. As 
such, chapter 478 simply puts local government employ-
ers on the same footing as all other nonexempt employ-
ers, requiring that they provide the workers' compensa-
tion death benefit. That chapter 478 affects only local 
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government does not compel the conclusion that it im-
poses a unique requirement on local government. The 
Commission contends Richmond's view of chapter 478 is 
too narrow;  [**759]  the law must be considered in its 
broader context.  

While Richmond's argument has surface appeal, we 
conclude the Commission's view is the correct one. Sec-
tion 6 was designed to prevent the state from forcing 
programs on local government. (3a) "[T]he intent under-
lying section [***12]  6 was to require reimbursement 
to local agencies for the costs involved in carrying out 
functions peculiar to government, not for expenses in-
curred by local agencies as an incidental impact of laws 
that apply generally to all state residents and entities. 
Laws of general application are not passed by the Legis-
lature to 'force' programs on localities." ( County of Los 

Angeles v. State of California, supra, 43 Cal. 3d at pp. 

56-57.) "The goals of article XIII B, of which section 6 is 
a part, were to protect residents from excessive taxation 
and government spending. [Citation.] Section 6 had the 
additional purpose of precluding a shift of financial re-
sponsibility for carrying out governmental functions 
from the state to local agencies which had had their tax-
ing powers restricted by the enactment of article XIII A 
in the preceding year and were ill equipped to take re-
sponsibility for any new programs. Neither of these goals 
is frustrated by requiring local agencies to provide the 
same protections to their employees as do private em-
ployers. Bearing the costs of salaries, unemployment 
insurance, and workers' compensation coverage--costs 
which all employers must bear--neither threatens [***13]  
excessive taxation or governmental spending, nor shifts 
from the state to a local agency the expense of providing 
governmental services." ( Id. at p. 61.)  

Although a law is addressed only to local govern-
ments and imposes new costs on them, it may still not be 
a reimbursable state mandate. In City of Sacramento v. 

State of California, supra, 50 Cal. 3d 51, the Legislature 
enacted a statute requiring local governments to partici-
pate in the state's unemployment insurance system on 
behalf of their employees. Local entities made a claim 
for reimbursement. First, the Supreme Court found that 
like an increase in workers' compensation benefits, a 
requirement to provide unemployment insurance did not 
compel new or increased "service to the public" at the 
local level. ( Id. at pp. 66-67.) The court next addressed 
whether the new law imposed a unique requirement on 
local governments.  

"Here, the issue is whether costs unrelated to the 
provision of public services are nonetheless reimbursable 
costs of government, because they are  [*1198]  im-
posed on local governments 'unique[ly],' and not merely 
as an incident of compliance with general laws. State and 
local governments,  [***14]  and nonprofit corpora-

tions, had previously enjoyed a special exemption from 
requirements imposed on most other employers in the 
state and nation. Chapter 2/78 merely eliminated the 
exemption and made these previously exempted entities 
subject to the general rule. By doing so, it may have im-
posed a requirement 'new' to local agencies, but that re-
quirement was not 'unique.' [P] The distinction proposed 
by plaintiffs would have an anomalous result. The state 
could avoid subvention under County of Los Angeles 
standards by imposing new obligations on the public and 
private sectors at the same time. However, if it chose to 
proceed by stages, extending such obligations first to 
private entities, and only later to local governments, it 
would have to pay. This was not the intent of our recent 
decision." ( City of Sacramento v. State of California, 

supra, 50 Cal. 3d 51, 68-69, italics in original.)  

Richmond argues that Labor Code section 4707, 
prior to chapter 478, was not an exemption from workers' 
compensation, relying on Jones v. Kaiser Industries 

Corp. (1987) 43 Cal. 3d 552 [237 Cal. Rptr. 568, 737 

P.2d 771]. In Jones, the plaintiff, a city police officer, 
was [***15]  killed in a traffic accident while on duty. 
His survivors brought suit against the city, contending it 
has created and maintained a dangerous condition at the 
intersection where the accident occurred. Plaintiffs ar-
gued their suit was not barred by the exclusivity provi-
sions of workers' compensation because they did not 
receive a workers' compensation death benefit under 
Labor Code section 4707. The court rejected this argu-
ment.  [**760]  First, plaintiffs did receive a benefit 
under workers' compensation in the form of burial ex-
penses. Further, Labor Code section 4707 was designed 
not to exclude plaintiffs from receiving workers' com-
pensation benefits, but to assure they received the maxi-
mum benefit under either PERS or workers' compensa-
tion. (43 Cal. 3d at p. 558.)  

Under Jones v. Kaiser Industries Corp., supra, 43 

Cal. 3d 552, one receiving a special death benefit under 
PERS rather than the workers' compensation death bene-
fit is not considered exempt from workers' compensation 
for purposes of its exclusivity provisions, precluding a 
suit against the employer for negligence. This conclusion 
does not affect the analysis that chapter 478, by remov-
ing the offset provisions for employers [***16]  of local 
safety members, merely makes local governments "indis-
tinguishable in this respect from private employers." ( 
County of Los Angeles v. State of California, supra, 43 

Cal. 3d at p. 58.)  

 (2b) Richmond's error is in viewing chapter 478 
from the perspective of what the final result is, rather 
than from the perspective of what the law mandates.  
(3b) "We recognize that, as is made indisputably clear 
from  [*1199]  the language of the constitutional provi-
sion, local entities are not entitled to reimbursement for 
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all increased costs mandated by state law, but only those 
costs resulting from a new program or an increased level 
of service imposed upon them by the state." ( Lucia Mar 

Unified School Dist. v. Honig (1988) 44 Cal. 3d 830, 835 

[244 Cal. Rptr. 677, 750 P.2d 318].) (2c)While the result 
of chapter 478 is that local safety members of PERS now 
are eligible for two death benefits and local governments 
will have to fund the workers' compensation benefit, 
chapter 478 does not mandate double death benefits. 
Instead, it merely eliminates the offset provisions of La-

bor Code section 4707. In this regard, the law makes the 
workers' compensation death benefit requirements as 
applicable [***17]  to local governments as they are to 
private employers. It imposes no "unique requirement" 
on local governments.  

Further, the view that the Legislature was proceed-
ing by stages in enacting chapter 478 finds support in the 
history of the nearly identical predecessor to chapter 478, 
Assembly Bill No. 1097 (1987-1988 Reg. Sess.). As-
sembly Bill No. 1097 was passed in 1988, but was ve-
toed by the Governor. While the final version of Assem-
bly Bill No. 1097 was virtually identical to chapter 478 
in adding subdivision (b) to Labor Code section 4707 
(Assem. Bill No. 1097 (1987-1988 Reg. Sess.) as 
amended Mar. 22, 1988), the bill was very different 
when it began. The initial version of Assembly Bill No. 
1097 repealed Labor Code section 4707 in its entirety. 
(Assem. Bill No. 1097 (1987-1988 Reg. Sess.) intro-
duced Mar. 2, 1987.) The next version made Labor Code 

section 4707 applicable only to state members of PERS. 
(Assem. Bill No. 1097 (1987-1988 Reg. Sess.) as 
amended June 15, 1987.) The final version left Labor 

Code section 4707 applicable to all but local safety 
members of PERS.  

II  

 (4) As part of its test claim, Richmond included 
portions of the legislative history of chapter 478 to show 
[***18]  the Legislature intended to create a state 
mandate. This history includes numerous bill analyses by 
legislative committees that state the bill creates a 
state-mandated local program.  

 Government Code section 17575 requires the Leg-
islative Counsel to determine if a bill mandates a new 
program or higher level of service under section 6. If the 
Legislative Counsel determines the bill will mandate a 
new program or higher level of service under section 6, 
the bill must contain a section specifying that reim-
bursement shall be made from the state mandate fund, 
that there is no mandate, or that the mandate is being 
disclaimed. ( Gov. Code, § 17579.) The Legislative 
Counsel found that chapter 478 imposed  [*1200]  a 
state-mandated local program. The enacted statute pro-
vided: "Notwithstanding Section 17610 of the Govern-

ment Code, if the Commission on State Mandates deter-
mines that this act contains costs mandated by the state, 
reimbursement to local agencies and school districts for 
those costs shall be made pursuant to Part 7 (commenc-
ing with Section  [**761]  17500) of Division 4 of Title 
2 of the Government Code. If the statewide cost of the 
claim for reimbursement does not exceed one million 
dollars [***19]  ($ 1,000,000), reimbursement shall be 
made from the State Mandates Claims Fund." (Stats. 
1989, ch. 478, § 2, p. 1689.)  

One analysis concluded this language was techni-
cally deficient because it does not contain a specific ac-
knowledgment that the bill is a state mandate. Reim-
bursement could not be made until the Commission held 
a hearing on a test claim. The analysis concluded it 
"should not be a serious problem because the information 
provided in this analysis could also be provided to the 
Commission on State Mandates if any local agency sub-
mits a claim for reimbursement to that Commission."  

Another analysis suggested including an appropria-
tion to avoid the necessity of the Commission having to 
determine that the bill was a mandate.  

Richmond argues this legislative history shows the 
Legislature intended chapter 478 to be a state mandate 
and that it should be considered in making that determi-
nation. Amici curiae submitted a brief urging that case 
law holding that legislative history is irrelevant to the 
issue of whether there is a state-mandated new program 
or higher level of service under section 6 is wrongly de-
cided.  2 Amici curiae argue that the intent of the Legis-
lature [***20]  should control. They further note that the 
legislative history of chapter 478 shows that the initial 
opposition of the League of California Cities was 
dropped after the bill was amended to ensure reim-
bursement, and that the Governor signed the bill after he 
had vetoed a similar one that was not considered a state 
mandate. Amici curiae argue that to ignore the wide-
spread understanding that the bill created a state mandate 
would undermine the legislative process.  
 

2   The California State Association of Counties, 
and the Cities of Carlsbad, Cudahy, Montebello, 
Monterey, Redlands, San Luis Obispo and San 
Pablo filed an amici curiae brief in support of 
Richmond. 

In County of Los Angeles v. Commission on State 

Mandates, supra, 32 Cal. App. 4th 805, plaintiff sought 
reimbursement for costs incurred under Penal Code sec-

tion 987.9 for providing certain services to indigent 
criminal defendants. Plaintiff argued the Legislature's 
initial appropriation of funds to cover the costs incurred 
under Penal Code section [***21]  987.9 was a final 
and  [*1201]  unchallengeable determination that sec-
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tion 987.9 constituted a state mandate. The court rejected 
this argument. "The findings of the Legislature as to 
whether section 987.9 constitutes a state mandate are 
irrelevant." (32 Cal. App. 4th at p. 818.)  

The court, relying on Kinlaw v. State of California 

(1991) 54 Cal. 3d 326 [285 Cal. Rptr. 66, 814 P.2d 

1308], found the Legislature had created a comprehen-
sive and exclusive procedure for implementing and en-
forcing section 6. ( County of Los Angeles v. Commission 

on State Mandates, supra, 32 Cal. App. 4th at pp. 

818-819.) This procedure is set forth in Government 

Code section 17500 et seq. "[T]he statutory scheme con-
templates that the Commission, as a quasi-judicial body, 
has the sole and exclusive authority to adjudicate wheth-
er a state mandate exists. Thus, any legislative findings 
are irrelevant to the issue of whether a state mandate 
exists, and the Commission properly determined that no 
state mandate existed." (32 Cal. App. 4th at p. 819.)  

In City of San Jose v. State of California, supra, 45 

Cal. App. 4th 1802, 1817-1818, the court relied upon 
County of Los Angeles v. Commission  [***22]   on 

State Mandates, supra, 32 Cal. App. 4th 805, in rejecting 
the argument that the determination by Legislative 
Counsel that a bill imposed a state mandate was entitled 
to deference.  

Amici curiae contend these cases are wrong because 
they ignore the cardinal rules of statutory construction 
that courts must construe statutes to conform to the pur-
pose and intent of lawmakers and that the intent of the 
Legislature should be ascertained to effectuate the pur-
pose of the law.  

Amici curiae are correct that " 'the objective of sta-
tutory interpretation is to ascertain and effectuate legisla-
tive intent.' [Citation.]" ( Trope v. Katz (1995) 11 Cal. 

4th 274, 280  [**762]  [45 Cal. Rptr. 2d 241, 902 P.2d 

259].) Where such intent is not clear from the language 
of the statute, we may resort to extrinsic aids, including 
legislative history. ( People v. Coronado (1995) 12 Cal. 

4th 145, 151 [48 Cal. Rptr. 2d 77, 906 P.2d 1232].) 
Here, however, the issue is not the interpretation of La-

bor Code section 4707. The parties agree it requires that 
the survivors of local safety members killed due to an 
industrial injury receive both the special death benefit 
under PERS and the workers' compensation [***23]  
death benefit. Rather, the issue is whether section 6 re-
quires reimbursement for the costs incurred by local 
governments under chapter 478. The Legislature has 
entrusted that determination to the Commission, subject 
to judicial review. ( Gov. Code, § 17500, 17559.) It has 
provided that the initial determination by Legislative 
Counsel is not binding on the Commission. (Id., § 

17575.) Indeed, the language of chapter 478 recognizes 
that the determination of whether the bill is a state 
mandate lies with  [*1202]  the Commission. It reads, 
"if the Commission on State Mandates determines that 
this act contains costs mandated by the state, . . ." (Stats. 
1989, ch. 478, § 2, p. 1689, italics added.) While the leg-
islative history of chapter 478 may evince the under-
standing or belief of the Legislature that chapter 478 
created a state mandate, such understanding or belief is 
irrelevant to the issue of whether a state mandate exists. ( 
County of Los Angeles v. Commission on State Man-

dates, supra, 32 Cal. App. 4th 805, 819.)  

DISPOSITION  

The judgment is affirmed.  

Puglia, P. J., and Nicholson, J., concurred.  

Appellant's petition for review by the Supreme 
Court was denied [***24]  August 19, 1998.   
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June 3, 1996, Decided  

 

PRIOR HISTORY:     [***1]  Santa Clara County 
Superior Court. Super. Ct. No. CV734424. Hon. Taket-
sugu Takei, Judge.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

The trial court granted a city's petition for a writ of 
mandate against the state, ruling that Gov. Code, § 

29550, which authorizes counties to charge cities and 
other local entities for the costs of booking into county 
jails persons who had been arrested by employees of the 
cities and other entities, established a new program or 
higher level of service under Cal. Const., art. XIII B, § 6, 
which imposes limits on the state's authority to mandate 
new programs or increased services on local govern-
mental entities. (Superior Court of Santa Clara County, 
No. CV734424, Taketsugu Takei, Judge.) 

The Court of Appeal reversed with directions to the 
trial court to deny the petition. The court held that Gov. 

Code, § 29550, did not establish a new program or high-
er level of service under Cal. Const., art. XIII B, § 6, 
since the shift in funding was not from the state to the 
local entity but from county to city. At the time Gov. 

Code, § 29550, was enacted, and long before, the finan-
cial and administrative responsibility associated with the 
operation of county jails and detention of arrestees was 
borne entirely by the county (Gov. Code, § 29602). In 
this respect, counties are not considered agents of the 
state. Moreover, Cal. Const., art. XIII B, treats cities and 
counties alike as "local government." Thus, for purposes 
of mandate subvention analysis, counties and cities were 
intended to be treated alike as part of "local govern-

ment"; both are considered local agencies or political 
subdivisions of the state. Nothing in Cal. Const., art. XIII 
B prohibits the shifting of costs between local govern-
mental entities. The court also held that the statute did 
not shift costs so as to constitute a state "mandate" within 
the meaning of Cal. Const., art. XIII B, § 6. The pertinent 
words of the statute state that "a county may impose a 
fee on a city." Thus, it does not require that counties im-
pose fees on other local entities, but only authorizes them 
to do so. The court further held that the Legislative 
Counsel's determination that Gov. Code, § 29550, im-
posed a state mandated local program was not determin-
ative of the ultimate issue whether the enactment consti-
tuted a state mandate under Cal. Const., art. XIII B, § 6. 
(Opinion by Bamattre-Manoukian, J., with Cottle, P. J., 
and Mihara, J., concurring.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-

NOTES 
Classified to California Digest of Official Reports   
 
(1) Administrative Law § 138--Judicial Review and 

Relief--Appellate Court--State Mandate Proceedings.  
--Gov. Code, § 17559, requires that the trial court review 
decisions of the Commission on State Mandates under 
the substantial evidence standard. Where the substantial 
evidence test is applied by the trial court, appellate courts 
are generally confined to inquiring whether substantial 
evidence supports the trial court's findings and judgment. 
However, the appellate court independently reviews the 
trial court's legal conclusions about the meaning and ef-
fect of constitutional and statutory provisions. The ques-
tion whether a statute constitutes a state mandated pro-
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gram is a purely legal question, warranting de novo re-
view. 
 
(2) Constitutional Law § 39--Distribution of Govern-

mental Powers--Legislative Power.  --Unlike the fed-
eral Constitution, which is a grant of power to Congress, 
the California Constitution is a limitation or restriction 
on the powers of the Legislature. Two important conse-
quences flow from this fact. First, the entire law-making 
authority of the state, except the People's right of initia-
tive and referendum, is vested in the Legislature, and that 
body may exercise any and all legislative powers that are 
not expressly, or by necessary implication denied to it by 
the Constitution. Secondly, all intendments favor the 
exercise of the Legislature's plenary authority: if there is 
any doubt as to the Legislature's power to act in any giv-
en case, the doubt should be resolved in favor of the 
Legislature's action. Such restrictions and limitations 
imposed by the Constitution are to be construed strictly 
and are not to be extended to include matters not covered 
by the language used. 
 
(3) State of California § 11--Fiscal Matters--State 

Mandated Programs--What Consti-

tutes--Reimbursement to County for Costs of Book-

ing City Arrestees.  --Gov. Code, § 29550, which au-
thorizes counties to charge cities and other local entities 
for the costs of booking into county jails persons who 
had been arrested by employees of the cities and other 
entities, does not establish a new program or higher level 
of service under Cal. Const., art. XIII B, § 6, which im-
poses limits on the state's authority to mandate new pro-
grams or increased services on local governmental enti-
ties, since the shift in funding is not from the State to the 
local entity but from county to city. At the time Gov. 

Code, § 29550, was enacted, and long before, the finan-
cial and administrative responsibility associated with the 
operation of county jails and detention of prisoners was 
borne entirely by the county (Gov. Code, § 29602). In 
this respect, counties are not considered agents of the 
state. Moreover, Cal. Const., art. XIII B, treats cities and 
counties alike as "local government." Thus, for purposes 
of subvention analysis, it is clear that counties and cities 
were intended to be treated alike as part of "local gov-
ernment"; both are considered local agencies or political 
subdivisions of the state. Nothing in Cal. Const., art. XIII 
B prohibits the shifting of costs between local govern-
mental entities. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, § 123.] 
 
(4) State of California § 11--Fiscal Matters--State 

Mandated Programs--What Consti-

tutes--Reimbursement of County for Booking City 

Arrestees.  --Gov. Code, § 29550, which authorizes 

counties to charge cities and other local entities for the 
costs of booking into county jails persons who had been 
arrested by employees of the cities and other entities, 
does not shift costs so as to constitute a state "mandate" 
within the meaning of Cal. Const., art. XIII B, § 6, which 
imposes limits on the State's authority to mandate new 
programs or increased services on local governmental 
entities. The pertinent words of the statute state that "a 
county may impose a fee on a city." Thus, it does not 
require that counties impose fees on other local entities, 
but only authorizes them to do so. Although as a practic-
al result of the authorization under Gov. Code, § 29550, a 
city is required to bear costs it did not formerly bear, a 
mandate cannot be read into language that is plainly dis-
cretionary. Cal. Const., art. XIII B, § 6, was not intended 
to entitle local entities to reimbursement for all increased 
costs resulting from legislative enactments, but only 
those costs mandated by a new program or an increased 
level of service imposed upon them by the State. 
 
(5) Constitutional Law § 39--Distribution of Govern-

mental Powers--Legislative Power--Constitutional 

Restrictions--Strict Construction: State of California 

§ 11--Fiscal Matters--State Mandated Programs.  
--Rules of constitutional interpretation require that con-
stitutional limitations and restrictions on legislative 
power are to be construed strictly and are not to be ex-
tended to include matters not covered by the language 
used. Policymaking authority is vested in the Legislature, 
and neither arguments as to the wisdom of an enactment 
nor questions as to the motivation of the Legislature can 
serve to invalidate particular legislation. Under these 
principles, there is no basis for applying Cal. Const., art. 

XIII B, § 6, which imposes limits on the state's authority 
to mandate new programs or increased services on local 
governmental entities, as an equitable remedy to cure the 
perceived unfairness resulting from political decisions on 
funding priorities. 
 
(6) State of California § 11--Fiscal Matters--State 

Mandated Programs--What Consti-

tutes--Reimbursement of County For Booking City 

Arrestees  --The Legislative Counsel's determination 
that Gov. Code, § 29550, which authorizes counties to 
charge cities and other local entities for the costs of 
booking into county jails persons who had been arrested 
by employees of the cities and other entities, imposed a 
state mandated local program was not determinative of 
the ultimate issue whether the enactment constituted a 
state mandate under Cal. Const., art. XIII B, § 6. The 
legislative scheme contained in Gov. Code, § 17500 et 

seq., makes clear that this issue is to be decided by the 
State Commission on Mandates. The statutory scheme 
contemplates that the commission, as a quasi-judicial 
body, has the sole and exclusive authority to adjudicate 
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whether a state mandate exists. Thus, any legislative 
findings are irrelevant to the issue of whether a state 
mandate exists.   
 
COUNSEL: Daniel E. Lungren, Attorney General, 
Floyd D. Shimomura, Assistant Attorney General, Linda 
A. Cabatic and Keith Yamanaka, Deputy Attorneys 
General, Gary D. Hori and Paula A. Higashi for Defen-
dant and Appellant and for Real Parties in Interest and 
Appellants.  
 
Joan R. Gallo, City Attorney, George Rios, Assistant 
City Attorney, David J. Stock and Joseph DiCiuccio, 
Deputy City Attorneys, for Plaintiff and Respondent.  
 
Burke, Williams & Sorensen, J. Robert Flandrick, 
Deanna L. Ballesteros and Timothy L. Davis as Amici 
Curiae on behalf of Plaintiff and Respondent.   
 
JUDGES: Opinion by Bamattre-Manoukian, J., with 
Cottle, P. J., and Mihara, J., concurring.   
 
OPINION BY: BAMATTRE-MANOUKIAN 
 
OPINION 

 [*1806]   [**523]  BAMAT-

TRE-MANOUKIAN, J.  

In 1979 the voters of the State of California (State) 
adopted an initiative which added article XIII B to the 
state Constitution. This followed in the wake of Proposi-
tion 13, which had added article XIII A the previous 
year. Section 6 of article XIII B imposed limits on the 
State's authority to mandate new programs or increased 
services on local [***2]  governmental entities, whose 
taxing powers had been severely restricted by Proposi-
tion 13.  1 Under section 6, whenever the state mandated 
such a program, the State would be required to reimburse 
the local entity for the costs of the program.  
 

1   We will refer herein to section 6 of article 

XIII B of the California Constitution simply as 
section 6. 

The present proceeding arose after the Legislature 
enacted Government Code section 29550 in 1990 (he-
reafter, section 29550). Section 29550 authorized coun-
ties to charge cities, and other local entities such as 
school districts, for the costs of booking into county jails 
persons who had been arrested by employees of the cities 
and other entities. The City of San Jose (City) claims that 
at the time of trial it had incurred expenses of over $ 10 
million as a result of costs imposed pursuant to section 

29550.  

City contends section 29550 is a state mandated 
program under article XIII B, section 6, and that the 
State must reimburse these costs. The State claims that 
[***3]  section 29550 simply authorizes allocation of 
booking costs, which formerly were borne solely by the 
counties, among all the local entities responsible for the 
arrests; since there is no mandated shifting of costs from 
state to local government, section 29550 does not come 
within section 6 and no reimbursement is necessary.  

We agree with the state and we therefore reverse the 
judgment of the superior court which had granted City's 
petition for a writ of mandate. We direct that the court 
issue an order denying the petition and enter judgment 
for the State.  

BACKGROUND  

Articles XIII A and XIII B of the Constitution were 
intended to be complementary provisions with the gener-
al purpose of protecting taxpayers by restricting govern-
ment's power both to levy and to spend taxes for public 
purposes. ( County of Fresno v. State of California 

(1991) 53 Cal. 3d 482, 486-487 [280 Cal. Rptr. 92, 808 

P.2d 235]; City of Sacramento v. State of California 

(1990) 50 Cal. 3d 51, 59, fn. 1 [266 Cal. Rptr. 139, 785 

P.2d 522].)  [*1807]   

In 1978 article XIII A was added to the California 
Constitution through the adoption of Proposition 13, an 
initiative measure aimed at controlling [***4]  ad valo-
rem property taxes and the imposition of new "special 
taxes." ( County of Fresno v. State of California, supra, 

53 Cal. 3d at p. 486.) In recognition of the fact that 
Proposition 13 would radically reduce county revenues, 
the State took steps to assume responsibility for pro-
grams previously financed by local government. ( Coun-

ty of Los Angeles v. State of California (1987) 43 Cal. 3d 

46, 61 [233 Cal. Rptr. 38, 729 P.2d 202].)  

The following year, through another statewide elec-
tion in 1979, article XIII B was added to the Constitu-
tion. Article XIII B placed limitations on the ability of 
both state and local governments to appropriate funds for 
expenditures, effectively freezing appropriations at both 
the state and local level. (Cal. Const., art. XIII B, § 8, 

subd. (h); id., § 2.) Further, section 6 was included in 
article XIII B in order to protect shrinking tax revenues 
of local government from state mandates which would 
require expenditure of such revenues. ( County of Fresno 

v. State of California, supra, 53 Cal. 3d at p. 487.) "[It] 
was intended to preclude the state from shifting financial 
responsibility for carrying out governmental functions 
[***5]  onto local entities that were ill equipped to han-
dle the task." (Ibid.)  

Section 6 provides: "Whenever the Legislature or 
any state agency mandates a new program or higher level 
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of service on any local government, the state shall pro-
vide a subvention of funds to reimburse such local gov-
ernment for the costs of such program or increased level 
of service . . . ."  

 [**524]  In order to implement section 6, the Leg-
islature enacted  Government Code sections 17500- 

17630. Those sections set forth a procedure for deter-
mining whether a particular statute imposes 
state-mandated costs on a local entity within the meaning 
of section 6. Section 17525 created the Commission on 
State Mandates (Commission), which has the sole pur-
pose of hearing and deciding on claims by local govern-
ment that the local entity "is entitled to be reimbursed by 
the state for costs" as required by section 6. ( Gov. Code, 

§ 17551, subd. (a).)  

A local entity seeking reimbursement must first file 
a claim with the Commission. The Commission then 
holds a public hearing, takes evidence and decides 
whether the particular state enactment mandates a "new 
program or increased level of service." ( Gov. Code, § 

17551, 17553, 17556.)  [***6]  The first claim made 
with respect to a particular statute becomes a "test claim" 
and its adjudication then governs all subsequent claims 
based on the same statute. ( Gov. Code, § 17521; Kinlaw 

v. State of California (1991) 54 Cal. 3d  [*1808]  326, 

332 [285 Cal. Rptr. 66, 814 P.2d 1308].) If the claim is 
rejected, the local entity may bring an action in adminis-
trative mandamus in superior court to challenge the 
Commission's determination. ( Gov. Code, § 17559.)  

Section 29550 was enacted in 1990, effective as of 
July 1 of that year. It states in relevant part: "Notwith-
standing any other provision of law, a county may im-
pose a fee upon a city, [or other local entity], for reim-
bursement of county expenses incurred with respect to 
the booking or other processing of persons arrested by an 
employee of that city, . . . where the arrested persons are 
brought to the county jail for booking or detention. The 
fee imposed by a county pursuant to this section shall not 
exceed the actual administrative costs, including appli-
cable overhead costs . . . ."  

In response to the passage of section 29550, the 
County of Santa Clara enacted Ordinance No. 
NS-300.470. It provides that "(a) There [***7]  is here-
by imposed a fee upon every city [or other local entity], 
equal to the administrative costs, including applicable 
overhead costs of booking or other processing at any 
county jail facility of every person arrested by an em-
ployee of such city . . . and brought to such county jail 
facility for booking or detention." The ordinance further 
provides that "(c) [s]uch fee shall apply to every booking 
or processing of a person at a county jail facility on and 
after July 1, 1990."  

In October of 1991, City, joined by the Cities of 
Santa Cruz and Emeryville, filed a test claim with the 
Commission, claiming that section 29550 imposed on 
City "costs mandated by the state" ( Gov. Code, § 17551, 

subd. (a)), which were reimbursable under section 6. 
City alleged it had incurred costs in excess of $ 3 million 
for the first year following the effective date of Ordin-
ance NS-300.470.  

The gist of the argument in City's test claim was that 
counties function as political subdivisions and agents of 
the State, charged with enforcement of the state's crimi-
nal laws. Detaining and booking arrestees is an integral 
part of this law enforcement process. By authorizing 
counties to require cities to bear [***8]  these costs, 
section 29550 mandated a shift of fiscal responsibility 
onto local entities, in violation of the purposes underly-
ing section 6.  

The Commission heard the matter on May 28, 1992, 
and issued a proposed statement of decision in which it 
concluded that section 29550 does not create a reim-
bursable state-mandated program within the meaning of 
section 6. The Commission found that "maintenance of 
jails and detention of prisoners have always been a local 
matter charged to local government, and that financial 
and administrative responsibility for the county jail facil-
ity are  [*1809]  borne by the county." The Commission 
further found that "the state and counties are not syn-
onymous entities for the maintenance of the jails and 
detention of prisoners. . . . [P] In sum, cities and counties 
are both forms of local government." Therefore, "the 
imposition of costs authorized by Government Code sec-

tion 29550 results in a shift or reallocation of funds be-
tween local governmental entities that benefit from the 
county jail facility. . . . [P] . . . [T]he reimbursement re-
quired by article XIII B of the California Constitution 
does not apply in this  [**525]  situation because that 
provision [***9]  is concerned with the relationship 
between state and local governments; it does not address 
legislation that affects financial relationships among lo-
cal governments."  

Furthermore, the Commission found that section 

29550 was not a statemandated program because "the 
section is clearly discretionary in empowering a county 
to impose a booking or other processing fee upon a city . 
. . .  Government Code section 29550 does not require, 
but merely authorizes, counties to establish booking fees. 
Each county elects whether to charge cities and other 
entities for booking and detention services provided at a 
county jail." The Commission's proposed statement of 
decision was unanimously adopted by the Commission 
as its decision on July 23, 1992.  

On September 7, 1993, City filed a petition for a 
writ of mandate in superior court. The petition alleged 
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that in denying City's claim the Commission misinter-
preted the Constitution and section 29550 as well as var-
ious decisions of California courts. City asked 1) that the 
Commission's decision be vacated, 2) that the court find 
that section 29550 mandated a new program for which 
the State was obligated to reimburse City under section 
6, and 3) that [***10]  the State be ordered to reimburse 
City for all booking and processing fees incurred to date.  

City named both the state and the Commission as 
respondents and included the state Controller, the De-
partment of Finance and the Director of Finance as real 
parties in interest. The matter was fully briefed and, fol-
lowing a hearing on October 28, 1993, the court took it 
under submission.  

On November 23, 1993, the superior court issued a 
decision in which it found that "shifting of the costs of 
booking and processing arrestees from counties to cities 
is a new program which is state mandated as opined by 
the legislative counsel. To hold otherwise is to deny real-
ity and to ignore the substance of the law and follow only 
the form. The county is the agent of the state and is re-
sponsible for administering the state's criminal justice 
system." Judgment was entered for the City on May 4, 
1994, and a peremptory writ of mandate issued granting 
City the relief requested.  

 [*1810]  The State and the Commission have ap-
pealed. We granted permission to a number of other Cal-
ifornia cities to file an amicus curiae brief in support of 
City.  

STANDARD OF REVIEW  

 (1)  Government Code section 17559 governs 
[***11]  the proceeding below and requires that the trial 
court review the decision of the Commission under the 
substantial evidence standard. Where the substantial 
evidence test is applied by the trial court, we are gener-
ally confined to inquiring whether substantial evidence 
supports the court's findings and judgment. ( County of 

Los Angeles v. Commission on State Mandates (1995) 32 

Cal. App. 4th 805, 814 [38 Cal. Rptr. 2d 304].) Howev-
er, we independently review the superior court's legal 
conclusions about the meaning and effect of constitu-
tional and statutory provisions. ( Greenwood Addition 

Homeowners Assn. v. City of San Marino (1993) 14 Cal. 

App. 4th 1360, 1367 [18 Cal. Rptr. 2d 350].) Here the 
question whether section 29550 is a state-mandated pro-
gram within the meaning of section 6 is a purely legal 
question, warranting de novo review.  

 (2) In interpreting a legislative enactment with re-
spect to a provision of the California Constitution, we 
bear in mind the following fundamental principles: " 
'Unlike the federal Constitution, which is a grant of 
power to Congress, the California Constitution is a limi-

tation or restriction on the powers of the Legislature. 
[Citations.] Two [***12]  important consequences flow 
from this fact. First, the entire law-making authority of 
the state, except the people's right of initiative and refe-
rendum, is vested in the Legislature, and that body may 
exercise any and all legislative powers which are not 
expressly, or by necessary implication denied to it by the 
Constitution. [Citations.] . . . [P] Secondly, all intend-
ments favor the exercise of the Legislature's plenary au-
thority: "If there is any doubt as to the Legislature's 
power to act in any given case, the doubt should be re-
solved in favor of the Legislature's action. Such restric-
tions and limitations [imposed by the Constitution] are to 
be construed strictly, and are not to be extended to in-
clude  [**526]  matters not covered by the language 
used." [Citations.]' " ( Pacific Legal Foundation v. 

Brown (1981) 29 Cal. 3d 168, 180 [172 Cal. Rptr. 487, 

624 P.2d 1215], quoting Methodist Hosp. of Sacramento 

v. Saylor (1971) 5 Cal. 3d 685, 691 [97 Cal. Rptr. 1, 488 

P.2d 161], italics omitted.)  

DISCUSSION  

We must determine whether section 29550 consti-
tutes a "new program or higher level of service" which is 
"mandated" by the State on local government within the 
meaning [***13]  intended by section 6 of the Constitu-
tion.  [*1811]  (3) As to the first part of the question, 
whether section 29550 establishes a new program or 
higher level of service, the leading case of Lucia Mar 

Unified School Dist. v. Honig (1988) 44 Cal. 3d 830 

[244 Cal. Rptr. 677, 750 P.2d 318] (Lucia Mar) provides 
a useful focus for discussion.  

Lucia Mar involved Education Code section 59300, 
passed in 1981, which required local school districts to 
contribute part of the cost of educating district students at 
state schools for the severely handicapped. Prior to 1979 
the school districts had been required by statute to con-
tribute to the education of students in their districts who 
attended state schools. (Former Ed. Code, § 59021, 
59121, 59221.) However, those statutes were repealed 
following the passage of Proposition 13 in 1978, and in 
1979 the state assumed full responsibility for funding the 
schools. When article XIII B was added to the Constitu-
tion, effective July 1, 1980, the State had full financial 
responsibility for operating the state schools, and this 
was the status when section 59300 was enacted in 1981.  

In 1984 the Lucia Mar Unified School District and 
other [***14]  school districts filed a test claim asserting 
that Education Code section 59300 required them to 
make payments for a " 'new program or increased level 
of service,' " thus entitling them to reimbursement under 
section 6. The Commission denied the claim, finding 
that, although increased costs had been imposed on the 
district, section 59300 did not establish any " 'new pro-
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gram or increased level of service.' " This decision was 
affirmed by the superior court, which found that section 

59300 did not mandate a new program or higher level of 
service but simply called for an " 'adjustment of costs.' " 
(Lucia Mar, supra, 44 Cal. 3d at p. 834.) The Court of 
Appeal also affirmed, reasoning that a shift in the fund-
ing of an existing program is not a "new program."  

The Supreme Court reversed the judgment in favor 
of the State. The court recognized that ". . . local entities 
are not entitled to reimbursement for all increased costs 
mandated by state law, but only those costs resulting 
from a new program or an increased level of service im-
posed upon them by the state." (Lucia Mar, supra, 44 

Cal. 3d at p. 835.) " 'Program,' " as used in article XIII B 
of the California Constitution,  [***15]  is "one that 
carries out the 'governmental function of providing ser-
vices to the public, or laws which, to implement a state 
policy, impose unique requirements on local govern-
ments and do not apply generally to all residents and 
entities in the state.' " (Lucia Mar, supra, at p. 835, 
quoting County of Los Angeles v. State of California, 

supra, 43 Cal. 3d at p. 56.) Under this definition the high 
court found that the contributions called for in Education 

Code section 59300 were used to fund a "program." This 
was so even though the school district was required only  
[*1812]  to contribute funds to the state-operated 
schools rather than to administer the program itself.  

The court found further that the program established 
by Education Code section 59300 was a "new program" 
insofar as the school district was concerned since, at the 
time it was enacted in 1981, school districts were not 
required to contribute to the education of their students at 
the state-operated schools. The court concluded that a 
shift in funding of an existing program from the state to a 
local entity constitutes a new program within the mean-
ing of section 6. "The intent of the section [section 
[***16]  6] would plainly be violated if the state could, 
while retaining administrative control of programs it has 
supported with state tax money, simply shift the cost of 
the programs to local government on the theory that the 
shift does not violate section 6 . . . because the programs 
are not 'new.'  [**527]  Whether the shifting of costs is 
accomplished by compelling local governments to pay 
the cost of entirely new programs created by the state, or 
by compelling them to accept financial responsibility in 
whole or in part for a program which was funded entirely 
by the state before the advent of article XIIIB, the result 
seems equally violative of the fundamental purpose un-
derlying section 6 of that article." (Lucia Mar, supra, 44 

Cal. 3d at p. 836, fn. omitted.) 2  
 

2   In Lucia Mar the case was remanded to the 
Commission for a determination of the remaining 
issue, whether Education Code section 59300 in 

fact "mandated" the school districts to make the 
called for contributions. (Lucia Mar, supra, 44 

Cal. 3d at p. 836.) 

 [***17]  City and the amici curiae cities contend 
that the principles expressed in Lucia Mar compel the 
same result here. Section 29550, they argue, is a classic 
example of the state attempting to shift to local entities 
the financial responsibility for providing public services. 
As in Lucia Mar, the program is "new" as to City be-
cause City has not formerly been required to contribute 
financially to services provided via the booking process. 
And, as the Lucia Mar court explained, it does not matter 
that City itself is not required to provide the services; a 
shift in funding of an existing program from the State to 
the local level qualifies as a "new program" under sec-
tion 6.  

The flaw in City's reliance on Lucia Mar is that in 
our case the shift in funding is not from the State to the 
local entity but from county to city. In Lucia Mar, prior 
to the enactment of the statute in question, the program 
was funded and operated entirely by the state. Here, 
however, at the time section 29550 was enacted, and 
indeed long before that statute, the financial and admin-
istrative responsibility associated with the operation of 
county jails and detention of prisoners was borne entirely 
[***18]  by the county. In the recent case of County of 

Los Angeles v. Commission on State Mandates, supra, 32  

[*1813]  Cal. App. 4th 805, this distinction is the focus 
of the court's section 6 analysis.  

In County of Los Angeles, the court of appeal ad-
dressed the question whether Penal Code section 987.9 
was a state-mandated program for which counties were 
entitled to be reimbursed. That statute, enacted in 1977, 
provided that indigent defendants in capital cases could 
request funds for investigators and experts to assist in the 
preparation or presentation of the defense. Prior to 1990, 
costs of this program were reimbursed to the counties by 
the state by annual appropriations. In the Budget Act of 
1990-1991, however, no appropriation was made and 
counties were obliged to absorb the costs. The County of 
Los Angeles filed a test claim with the Commission, ar-
guing that the state's withdrawal of funding for section 

987.9 costs constituted an unlawful shifting of financial 
responsibility for the program from the state to the coun-
ties, within the meaning of section 6 and in violation of 
the Supreme Court's holding in Lucia Mar.  

The Court of Appeal in County of Los Angeles 
[***19]  decided first that the requirements of Penal 

Code section 987.9 were not state mandated, but were 
mandated by the United States Constitution. As a sepa-
rate basis for its opinion, however, the court found that 
the State's withdrawal of funds to reimburse section 

987.9 costs was not a "new program" under section 6. 
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The court distinguished Lucia Mar as follows: "In Lucia 

Mar, the handicapped school program in issue had been 
operated and administered by the State of California for 
many years. The court found primary responsibility 
rested with the state and that the transfer of financial 
responsibility from the state through state tax revenues to 
school districts through school district tax and assess-
ment revenues in the school district treasuries imposed a 
new program on school districts. . . . [P] In contrast, the 
program here has never been operated or administered by 
the State of California. The counties have always borne 
legal and financial responsibility for implementing the 
procedures under section 987.9. The state merely reim-
bursed counties for specific expenses incurred by the 
counties in their operation of a program for which they 
had a primary legal and financial responsibility.  
[***20]  There has been no shift of costs from the  
[**528]  state to the counties and Lucia Mar is, thus, 
inapposite." ( County of Los Angeles v. Commission on 

State Mandates, supra, 32 Cal. App. 4th at p. 817.)  

This analysis applies equally to our case. It has long 
been the law in California that " ' "the expense of cap-
ture, detention and prosecution of persons charged with 
crime is to be borne by the county . . . ." ' " ( County of 

San Luis Obispo v. Abalone Alliance (1986) 178 Cal. 

App. 3d 848, 859 [223  [*1814]  Cal. Rptr. 846].) Gov-

ernment Code section 29602, which was enacted in 
1947, provides that "[t]he expenses necessarily incurred 
in the support of persons charged with or convicted of a 
crime and committed to the county jail . . . and for other 
services in relation to criminal proceedings for which no 
specific compensation is prescribed by law are county 
charges." (See also Washington Township Hosp. Dist. v. 

County of Alameda (1968) 263 Cal. App. 2d 272, 275 

[69 Cal. Rptr. 442].) The Penal Code similarly provides 
that county jails are kept by the sheriffs of the counties in 
which they are located and that the expenses in providing 
for prisoners in those jails are [***21]  to be paid out of 
the county treasury. ( Pen. Code, § 4000, 4015.)  

City acknowledges that counties have traditionally 
borne these expenses, but argues that they do so only in 
their role as agents of the State. Counties, it is argued, 
are political subdivisions of the State, organized for the 
purpose of carrying out functions of state government 
and advancing state policies, particularly in the area of 
administration of justice. (See, e.g., Wilkinson v. Lund 

(1929) 102 Cal. App. 767, 772 [283 P. 385]; Gov. Code, 

§ 23002; Marin County v. Superior Court (1960) 53 Cal. 

2d 633, 638-639 [2 Cal. Rptr. 758, 349 P.2d 526].) For 
example, prosecutions take place in county courts but are 
brought on behalf of the people of the State of Califor-
nia; the state Attorney General has direct supervision 
over county sheriffs and district attorneys (Cal. Const., 

art. V, § 13, subd. (b); Gov. Code, § 12550, 12560.); and 

the state asserts substantial control over the operation of 
county jails. ( Pen. Code, § 4000 et seq.; 6030 et seq.) 
Enforcement of the state's criminal laws is a governmen-
tal function, the expense of which the state imposes on 
the county as the administrative arm of the [***22]  
state. (See Los Angeles Warehouse Co. v. Los Angeles 

County (1934) 139 Cal. App. 368, 371 [33 P.2d 1058].) 
Thus even though the costs of operating county jails and 
detaining prisoners are paid from the county treasury, 
City argues those functions are essentially part of a state 
program. The imposition of those costs on cities there-
fore constitutes a shift from the state to local govern-
ment.  

This characterization of the county as an agent of the 
State is not supported by recent case authority, nor does 
it square with definitions particular to subvention analy-
sis. In County of Lassen v. State of California (1992) 4 

Cal. App. 4th 1151 [6 Cal. Rptr. 2d 359], a county 
sought indemnity from the state for costs of defending 
against an action by inmates of the county jail alleging 
inadequate conditions in the jail facility. The county al-
leged that the State has the ultimate responsibility for 
setting forth rules and standards governing the operation 
of jail facilities, and that county jails are used principally 
to incarcerate persons convicted of or charged with vi-
olations of  [*1815]  state law. Further, the county rea-
soned that "it [was] the agent of the State in enforcing 
[***23]  the State's laws against third persons" and that 
as State's agent in this regard it was entitled to indemnity 
from its principal for expenditures or losses incurred in 
discharge of its authorized duties. ( Id. at p. 1155.)  

The Court of Appeal rejected this theory, squarely 
holding that the costs of operating county jails, including 
the capture, detention and prosecution of persons 
charged with crime are to be borne by the counties. ( 
County of Lassen v. State of California, supra, 4 Cal. 

App. 4th at p. 1156, citing Pen. Code, § 4000, 4015; 
Gov. Code, § 29602; see also County of San Luis Obispo 

v. Abalone Alliance, supra, 178 Cal. App. 3d at p. 859.) 
Further, the court observed that the Legislature was en-
titled to make policy decisions in order to assist counties 
in bearing the financial burden of certain aspects of run-
ning jails, such as providing funding assistance for con-
struction of new facilities; however, the Legislature had 
not decided to subsidize the operation of existing  
[**529]  facilities or costs associated with their opera-
tion. Unless the Legislature otherwise provides, counties 
are required to bear costs associated with operating 
county jails. ( Gov. Code,  [***24]  § 29602.)  

City points out that Lassen is not directly relevant 
for our purposes because the court in that case specifi-
cally declined to comment on the question whether costs 
would be reimbursable under section 6. Apparently that 
theory of recovery had not been pursued below. ( County 
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of Lassen v. State of California, supra, 4 Cal. App. 4th at 

p. 1157.) Lassen nonetheless supports State's position 
that fiscal responsibility for the program in question here 
rests with the county and not with the State.  

More importantly, in analyzing a question involving 
reimbursement under section 6, the definitions contained 
in California Constitution, article XIII B and in the leg-
islation enacted to implement it must be deemed control-
ling. Article XIII B treats cities and counties alike as 
"local government." Under section 8, subdivision (d), 
this term means "any city, county, city and county, 
school district, special district, authority or other political 
subdivision of or within the state." Furthermore, Gov-

ernment Code section 17514 defines "costs mandated by 
the state" to mean any increased costs that a "local agen-
cy" or school district is required to incur. "Local agency" 
means [***25]  "any city, county, special district, au-
thority, or other political subdivision of the state." ( Gov. 

Code, § 17518.) Thus for purposes of subvention analy-
sis, it is clear that counties and cities were intended to be 
treated alike as part of "local government"; both are con-
sidered local agencies or political subdivisions of the 
State. Nothing in article XIII B prohibits the shifting of 
costs between local governmental entities.  

 [*1816]   (4) Furthermore, we do not believe that 
the shifting of costs here was a state "mandate," within 
the meaning of section 6. As the Commission observed, 
"[t]he pertinent words of the statute state that '. . . a 
county may impose a fee on a city . . . .' " Thus section 

29550 does not require that counties impose fees on oth-
er local entities, but only authorizes them to do so. City 
claims this is too literal an interpretation of the statutory 
language. If we take a closer look at the circumstances 
surrounding the enacting of section 29550, City argues, it 
becomes clear that it was designed to accomplish indi-
rectly the exact result section 6 was intended to prevent.  

Section 29550 was added by section 1 of Senate Bill 
No. 2557. Section 2 of Senate [***26]  Bill No. 2557 
amended Government Code section 77200 to reduce 
county revenues by reducing the block grants for trial 
court funding by approximately 10 percent. (Stats. 1990, 
ch. 466, pp. 2041-2042.) Moreover, Senate Bill No. No. 
2557 was part of the overall state "budget package" of 
1990-1991, which contained other shortfalls in county 
funding. In light of these budget cuts in other areas, City 
argues, the counties basically had no choice but to pass 
along booking costs as authorized by section 29550. 
Moreover, as to City the costs incurred are mandated 
because Ordinance No. NS-300.470, which is authorized 
by section 29550, is mandatory.  

In support of its position, City submitted excerpts 
from the county board of supervisors meeting where Or-
dinance No. NS-300.470 was adopted. These excerpts 

reflect the generally held belief on the part of the Board 
members that section 29550 was passed to enable coun-
ties to make up for state revenue cuts in other programs.  

We appreciate that as a practical result of the autho-
rization under section 29550, City is required to bear 
costs it did not formerly bear. We cannot, however, read 
a mandate into language which is plainly discretionary. 
Nor [***27]  are we persuaded by the argument that 
budget cuts in other programs trigger the subvention re-
quirement in section 6. Funding decisions are policy 
choices. ( County of Lassen v. State of California, supra, 

4 Cal. App. 4th at p. 1157.) Section 6 was not intended to 
entitle local entities to reimbursement for all increased 
costs resulting from legislative enactments, but only 
those costs mandated by a new program or an increased 
level of service imposed upon them by the State. (Lucia 

Mar, supra, 44 Cal. 3d at p. 835.) Section 6 cannot be 
interpreted to apply to general legislation  [**530]  
which has an incidental impact on local agency costs. ( 
County of Los Angeles v. State of California, supra, 43 

Cal. 3d at p. 57.)  

 (5) A strict construction of section 6 is in keeping 
with rules of constitutional interpretation, which require 
that constitutional limitations and restrictions on legisla-
tive power " ' "are to be construed strictly, and are not to  
[*1817]  be extended to include matters not covered by 
the language used." ' " ( Pacific Legal Foundation v. 

Brown, supra, 29 Cal. 3d at p. 180; see also California 

Teacher's Association v. Hayes (1992) 5 Cal. App.  

[***28]  4th 1513, 1529 [7 Cal. Rptr. 2d 699] ["Under 
our form of government, policymaking authority is 
vested in the Legislature and neither arguments as to the 
wisdom of an enactment nor questions as to the motiva-
tion of the Legislature can serve to invalidate particular 
legislation."].) Under these principles, there is no basis 
for applying section 6 as an equitable remedy to cure the 
perceived unfairness resulting from political decisions on 
funding priorities.  

 (6) One final point merits brief comment. City con-
tends that the Legislative Counsel's determination that 
section 29550 imposed a state-mandated local program is 
deserving of some deference.  Government Code section 

17575 requires the Legislature's Counsel to determine 
whether a proposed bill mandates a new program or 
higher level of service pursuant to section 6. Here Legis-
lative Counsel found "[t]his bill would impose a 
state-mandated local program by authorizing a county to 
impose a fee upon other local agencies . . . for county 
costs incurred in processing or booking persons arrested 
by employees of other local agencies . . . and brought to 
county facilities for booking or detention." (Legis. 
Counsel's Dig., Sen. Bill No.  [***29]  2557, 5 Stats. 
1990 (Reg. Sess.) Summary Dig., pp. 170-171.) Under 
Government Code section 17579, when Legislative 
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Counsel makes such a determination, the enacted statute 
must contain explicit language providing that "if the 
Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to 
local agencies and school districts for those costs shall be 
made pursuant to Part 7 (commencing with section 

17500) of Division 4 of Title 2 of the Government Code. 
. . ." (Stats. 1990, ch. 466, § 7, p. 2046.)  

These findings and required statements are not de-
terminative, however, of the ultimate issue, whether the 
enactment constitutes a state mandate under section 6. 
The legislative scheme contained in Government Code 

section 17500 et seq. makes clear that this issue is to be 
decided by the Commission. " 'It is apparent from the 
comprehensive nature of this legislative scheme, and 
from the Legislature's expressed intent, that the exclusive 
remedy for a claimed violation of section 6 lies in these 
procedures. The statutes create an administrative forum 
for resolution of state mandate claims, and establish[] 
procedures which exist for the express purpose [***30]  
of avoiding multiple proceedings, judicial and adminis-
trative, addressing the same claim that a reimbursable 
state mandate has been created. . . . In short, the Legisla-

ture has created what is clearly intended to be a compre-
hensive and exclusive procedure by which to implement 
and enforce section 6.' [Citation.] [P] Thus  [*1818]  
the statutory scheme contemplates that the Commission, 
as a quasi-judicial body, has the sole and exclusive au-
thority to adjudicate whether a state mandate exists. 
Thus, any legislative findings are irrelevant to the issue 
of whether a state mandate exists . . . ." ( County of Los 

Angeles v. Commission on State Mandates, supra, 32 

Cal. App. 4th at p. 819, quoting from Kinlaw v. State of 

California, supra, 54 Cal. 3d at p. 333, italics omitted.)  

DISPOSITION  

We reverse the judgment and direct that the superior 
court issue an order denying City's petition for a writ of 
mandate and enter judgment for the State. Costs on ap-
peal are awarded to appellants.  

Cottle, P. J., and Mihara, J., concurred.  

A petition for a rehearing was denied July 2, 1996, 
and respondent's petition for review by the Supreme 
Court was denied September 18,  [***31]  1996. Mosk, 
J., was of the opinion that the petition should be granted.   
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COUNTY OF LOS ANGELES et al., Plaintiffs and Appellants, v. THE STATE OF 
CALIFORNIA et al., Defendants and Respondents. CITY OF SONOMA et al., 

Plaintiffs and Appellants, v. THE STATE OF CALIFORNIA et al., Defendants and 
Respondents 

L.A. No. 32106 

Supreme Court of California 

43 Cal. 3d 46; 729 P.2d 202; 233 Cal. Rptr. 38; 1987 Cal. LEXIS 273 

January 2, 1987 

SUBSEQUENT HISTORY: Appellants' petition for a 
rehearing was denied February 26, 1987. 

PRIOR HISTORY: Superior Court of Los Angeles 
County, Nos. C 424301 and C 464829, Leon Savitch and 
John L. Cole, Judges. The Court of Appeal, Second Dist., 
Div. Five, affirmed the first action; the second action was 
reversed and remanded to the State Board of Control for 
further and adequate findings (B001713 and B003561). 

DISPOSITION: The judgment of the Court of Appeal 
is reversed. Each side shall bear its own costs. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant county and city 
sought review of a decision of the Court of Appeals, Third 
Appellate District, Second Division (California), which 
held that state-mandated increases in workers' compensa-
tion benefits, that do not exceed the rise in the cost of 
living, were not costs which must be borne by respondent 
state under Cal. Const. art. XIII B, and its legislative 
implementing statutes. 

OVERVIEW: Proceedings were initiated to determine 
whether legislation, which increased certain workers' 
compensation benefit payments, was subject to the 
command of Cal. Const. art. XIII B that local government 

costs mandated by respondent state must be funded by 
respondent. Appellant county and city sought review of 
the  appellate court decision which held that 
state-mandated increases in workers' compensation bene-
fits, that did not exceed the rise in the cost of living, were 
not costs which must be borne by respondent under Cal. 
Const. art. XIII B. On appeal, the court agreed that the 
State Board of Control properly denied appellants' claims 
but the court's conclusion rested on entirely new grounds. 
Thus, the judgment was reversed on a finding that appel-
lants' petitions for writs of mandate to compel approval of 
appellants' claims lacked merit and should have been 
denied outright. The court concluded that Cal. Const. art. 
XIII B, § 6 had no application to, and respondent need not 
provide subvention for, the costs incurred by local agen-
cies in providing to their employees the same increase in 
workers' compensation benefits that employees of private 
individuals or organizations received. 

OUTCOME: The judgment of the court of appeal was 
reversed in favor of respondent state. The court concluded 
that appellant county and city's reimbursement claims 
were both properly denied by the California State Board 
of Control. Their petitions for writs of mandate seeking to 
compel the board to approve the claims lacked merit and 
should have been denied by the superior court without the 
necessity of further proceedings before the board. 
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Governments > Local Governments > Finance 
Governments > Public Improvements > General Over-
view 
Workers' Compensation & SSDI > Administrative Pro-
ceedings > Awards > Enforcement 
[BN1] The legislative intent of the Cal. Const. art. XIII B 
was subvention for the expense or increased cost of pro-
grams administered locally and for expenses occasioned 
by laws that impose unique requirements on local gov-
ernments and do not apply generally to all state residents 
or entities. In using the word "programs" the commonly 
understood meaning of the term was meant, as in pro-
grams which carry out the governmental function of pro-
viding services to the public. 

Governments > Legislation > Expirations, Repeals & 
Suspensions 
[HN2] It is ordinarily to be presumed that the legislature 
by deleting an express provision of a statute intended a 
substantial change in the law. 

Governments > Legislation > Interpretation 
[HN3] In construing the meaning of the constitutional 
provision, the court's inquiry is not focussed on what the 
legislature intended in adopting the former statutory re-
imbursement scheme, but rather on what the voters meant 
when they adopted Cal. Const. art. XIII B. To determine 
this intent, the court must look to the language of the 
provision itself. 

Governments > Legislation > Enactment 
Governments > Legislation > Types of Statutes 
Governments > Local Governments > Elections 
[HN4] Although a bill for state subvention for the inci-
dental cost to local governments of general laws may be 
passed by simple majority vote of each house of the leg-
islature pursuant to Cal. Const. art. IV, § 8(b), the revenue 
measures necessary to make them effective may not. A 
bill which will impose costs subject to subvention of local 
agencies must be accompanied by a revenue measure 
providing the subvention required by Cal. Const. art. XIII 
B. Cal. Rev. & Tax. Code § 2255(c). Revenue bills must 
be passed by two-thirds vote of each house of the legis-
lature. Cal. Const. art. IV, § 12(d). 

Governments > State & Territorial Governments > Re-
lations With Governments 

Workers' Compensation & SSDI > Administrative Pro-
ceedings > Judicial Review > General Overview 
Workers' Compensation & SSDI > Benefit Determina-
tions > General Overview 
[HN5] In no sense can employers, public or private, be 
considered to be administrators of a program of workers' 
compensation or to be providing services incidental to 
administration of the workers' compensation program. 
Workers' compensation is administered by the state 
through the Division of Industrial Accidents and the 
Workers' Compensation Appeals Board. Cal. Lab. Code 
§ 3201 et seq. Therefore, although the state requires that 
employers provide workers' compensation for nonexempt 
categories of employees, increases in the cost of providing 
this employee benefit are not subject to reimbursement as 
state-mandated programs or higher levels of service 
within the meaning of Cal. Const. art. XIII B, § 6. 

Governments > Legislation > Interpretation 
[HN6] In the absence of irreconcilable conflict among 
their various parts, constitutional provisions must be 
harmonized and construed to give effect to all parts. 

Governments > Legislation > Effect & Operation > 
General Overview 
Workers' Compensation & SSDI > Coverage > General 
Overview 
[HN7] Cal. Const. art. XIV, § 4 gives the legislature ple-
nary power, unlimited by any provision of the California 
Constitution, over workers' compensation. 

Governments > Legislation > Effect & Operation > 
General Overview 
Workers' Compensation & SSDI > Coverage > General 
Overview 
[I11\18] See Cal. Const. art. XIV, § 4. 

Governments > Legislation > Expirations, Repeals & 
Suspensions 
[HN9] A pro tanto repeal of conflicting state constitu-
tional provisions removes "insofar as necessary" any 
restrictions which would prohibit the realization of the 
objectives of the new article. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court denied a petition for writ of mandate to 
compel the State Board of Control to approve reim-
bursement claims of local government entities, for costs 
incurred in providing an increased level of service man- 
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dated by the state for workers' compensation benefits. The 
trial court found that Cal. Cosnt., art. XIII B, § 6, requiring 
reimbursement when the state mandates a new program or 
a higher level of service, is subject to an implied exception 
for the rate of inflation. In another action, the trial court, 
on similar claims, granted partial relief and ordered the 
board to set aside its ruling denying the claims. The trial 
court, in this second action, found that reimbursement was 
not required if the increases in benefits were only cost of 
living increases not imposing a higher or increased level 
of service on an existing program. Thus, the second matter 
was remanded due to insubstantial evidence and legally 
inadequate findings. (Superior Court of Los Angeles 
County, Nos. C 424301 and C 464829, Leon Savitch and 
John L. Cole, Judges.) The Court of Appeal, Second Dist., 
Div. Five, Nos. B001713 and B003561 affirmed the first 
action; the second action was reversed and remanded to 
the State Board of Control for further and adequate find-
ings. 

The Supreme Court reversed the judgment of the 
Court of Appeal, holding that the petitions lacked merit 
and should have been denied by the trial court without the 
necessity of further proceedings before the board. The 
court held that when the voters adopted art. XIII B, § 6, 
their intent was not to require that state to provide sub-
vention whenever a newly enacted statute results inci-
dentally in some cost to local agencies, but only to require 
subvention for the expense or increased cost of programs 
administered locally, and for expenses occasioned by laws 
that impose unique requirements on local governments 
and do not apply generally to all state residents or entities. 
Thus, the court held, reimbursement was not required by 
art. XIII B, § 6. Finally, the court held that no pro tanto 
repeal of Cal. Const., art. XIV, § 4 (workers' compensa-
tion), was intended or made necessary by the adoption of 
art. XIII B, § 6. (Opinion by Grodin, J., with Bird, C. J., 
Broussard, Reynoso, Lucas and Fanelli, JJ., concurring. 
Separate concurring opinion by Mosk, J.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports, 3d 
Series 

(1)  State of California § 12--Fiscal Mat-
ters--Appropriations--Reimbursement to Local Gov-
ernments--Costs to Be Reimbursed. --When the voters 
adopted Cal. Const., art. XIII B, § 6 (reimbursement to 
local agencies for new programs and services), their intent 
was not to require the state to provide subvention when-
ever a newly enacted statute resulted incidentally in some 
cost to local agencies. Rather, the drafters and the elec-
torate had in mind subvention for the expenses occasioned 
by laws that impose unique requirements on local gov- 

ernments and do not apply generally to all state residents 
or entities. 

(2) Statutes § 18--Repeal--Effect--"Increased Level of 
Service." --The statutory definition of the phrase "in-
creased level of service," within the meaning of Rev. Tax. 
Code, § 2207, subd. (a) (programs resulting in increased 
costs which local agency is required to incur), did not 
continue after it was specifically repealed, even though 
the Legislature, in enacting the statute, explained that the 
definition was declaratory of existing law. It is ordinarily 
presumed that the Legislature, by deleting an express 
provision of a statute, intended a substantial change in the 
law. 

[See Am.Jur.2d, Statutes, § 384.] 

(3) Constituional Law § 13--Construction of Consti-
tutions--Language of Enactment. --In construing the 
meaning of an initiative constitutional provision, a re-
viewing court's inquiry is focused on what the voters 
meant when they adopted the provision. To determine this 
intent, courts must look to the language of the provision 
itself. 

(4) Constitutional Law § 13--Construction of Consti-
tutions--Language of Enactment--"Program" --The 
word "program," as used in Cal. Const., art. XIII B, § 6 
(reimbursement to local agencies for new programs and 
services), refers to programs that carry out the govern-
mental function of providing services to the public, or 
laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply 
generally to all residents and entities in the state. 

(5) State  of California § 12--Fiscal Mat-
ters--Appropriations--Reimbursement to Local Gov-
ernments--Increases in Workers' Compensation 
Benefits. --The provisions of Cal. Const., art. XIII B. § 6 
(reimbursement to local agencies for nw programs and 
services), have no application to, and the state need not 
provide subvention for, the costs incurred by local agen-
cies in providing to their employees the same increase in 
workers' compensation benefits that employees of private 
individuals or organizations receive. Although the state 
requires that employers provide workers' compensation 
for nonexempt categories of employees, increases in the 
cost of providing this employee benefit are not subject to 
reimbursement as state-mandated programs or higher 
levels of service within the meaning of art. XIII B. § 6. 
Accordingly, the State Board of Control properly denied 
reimbursement to local governmental entitles for costs 
incurred in providing state-mandated increases in work-
ers' compensation benefits. (Disapproving City of Sac-
ramento v. State of California (1984) 156 Cal. App. 3d 
182 [203 Cal. Rptr. 258], to the extent it reached a dif- 
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ferent conclusion with respect to expenses incurred by 
local entities as the result of a newly enacted law requiring 
that all public employees by covered by unemployment 
insurance.) 

[See Cal.Jur.3d, State of California, § 78.] 

(6) Constitutional Law § 14--Construction of Consti-
tutions--Reconcilable and Irreconcilable Conflicts. 
--Controlling principles of construction require that in the 
absence of irreconcilable conflict among their various 
parts, constitutional provisions must be harmonized and 
construed to give effect to all parts. 

(7) Constitutional Law § 14--Construction of Consti-
tutions--Reconcilable  and Irreconcilable Con-
flicts--Pro Tanto Repeal of Constitutional Provision. 
--The goals of Cal. Const., art XIII B, § 6 (reimbursement 
to local agencies for new programs and services), were to 
protect residents from excessive taxation and government 
spending, and to preclude a shift of financial responsibil-
ity for governmental functions from the state to local 
agencies. Since these goals can be achieved in the absence 
of state subvention for the expense of increases in work-
ers' compensation benefit levels for local agency em-
ployees, the adoption of art. XIII B, § 6, did not effect a 
pro tanto repeal of Cal. Const., art. XIV, § 4, which gives 
the Legislature plenary power over workers' compensa-
tion. 
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OPINION BY: GRODIN 

OPINION 

[*49] [**203] [***38] We are asked in this pro-
ceeding to determine whether legislation enacted in 1980 
and 1982 increasing certain workers' compensation 
benefit payments is subject to the command of article XIII 
B of the California Constitution that local government 
costs mandated by the state must be funded by the state. 
The County of Los Angeles and the City of Sonoma 
sought review by this court of a decision of the Court of 
Appeal which held that state-mandated increases [***39] 
in workers' compensation benefits that do not exceed the 
rise in the cost of living are not costs which must be borne 
by the state under article XIII B, an initiative constitu-
tional provision, and legislative implementing statutes. 

Although we agree that the State Board of Control 
properly denied plaintiffs' claims, our conclusion rests on 
grounds other than those relied upon by the Court of 
Appeal, and requires that its judgment be reversed. (1) 
We conclude that when the voters adopted article XIII B, 
section 6, their intent was not to require the state to pro-
vide subvention whenever a newly enacted statute re-
sulted incidentally in some cost to local agencies. [11N1] 
Rather, the drafters and the electorate had in mind sub-
vention for the expense or [*50] increased cost of pro-
grams administered locally and for expenses occasioned 
by laws that impose unique requirements on local gov-
ernments and do not apply generally to all state residents 
or entities. In using the word "programs" they had in mind 
the commonly understood meaning of the term, programs 
which carry out the governmental function of providing 
services to the public. Reimbursement for the cost or 
increased cost of providing workers' compensation bene-
fits to employees of local agencies is not, therefore, re-
quired by section 6. 

We recognize also the potential conflict, between ar-
ticle XIII B and the grant of plenary power over workers' 
compensation bestowed upon the Legislature by section 4 
of article XIV, but in accord with established rules of 
construction our construction of article XIII B, section 6, 
harmonizes these constitutional provisions. 

I 

On November 6, 1979, the voters approved an ini-
tiative measure which added article XIII B to the Cali-
fornia Constitution. That article imposed spending limits 
on the state and local governments and provided in section 
6 (hereafter section 6): "Whenever the Legislature or any 
state agency mandates a new program or higher level of 
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[**204] service on any local government, the state shall 
provide a subvention of funds to reimburse such local 
government for the costs of such program or increased 
level of service, except that the Legislature may, but need 
not, provide such subvention of funds for the following 
mandates: [para. ] (a) Legislative mandates requested by 
the local agency affected; [para. ] (b) Legislation defining 
a new crime or changing an existing definition of a crime; 
or [para. ] (c) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations ini-
tially implementing legislation enacted prior to January 1, 
1975." No definition of the phrase "higher level of ser-
vice" was included in article XIII B, and the ballot mate-
rials did not explain its meaning. 

1 The analysis by the Legislative Analyst advised 
that the state would be required to "reimburse lo-
cal governments for the cost of complying with 
'state mandates.' State mandates' are requirements 
imposed on local governments by legislation or 
executive orders." Elsewhere the analysis repeats: 
"[The] initiative would establish a requirement 
that the state provide funds to reimburse local 
agencies for the cost of complying with state 
mandates . . . . 

The one ballot argument which made refer-
ence to section 6, referred only to the new pro-
gram" provision, stating, "Additionally, this 
measure [para. ] (1) will not allow the state gov-
ernment to force programs on local governments 
without the state paying for them." 

The genesis of this action was the enactment in 1980 
and 1982, after article XIII B had been adopted, of laws 
increasing the amounts which [*51] employers, in-
cluding local governments, must pay in workers' com-
pensation benefits to injured employees and families of 
deceased employees. 

The first of these statutes, Assembly, Bill No. 2750 
(Stats. 1980, ch. 1042, p. 3328), amended several sections 
of the Labor Code related to workers' compensation. The 
amendments of Labor Code sections 4453, 4453.1 and 
4460 increased the maximum weekly wage upon which 
temporary and permanent disability indemnity is com-
puted from $ 231 per week to $ 262.50 per week. The 
amendment of section 4702 of the Labor Code increased 
certain death benefits from $ 55,000 to $ 75,000. No 
appropriation [***40] for increased state-mandated costs 
was made in this legislation. 

2 The bill was approved by the Governor and 
filed with the Secretary of State on September 22, 
1980. Prior to this, the Assembly gave unanimous 
consent to a request by the bill's author that his 
letter to the Speaker stating the intent of the Leg- 

islation be printed in the Assembly Journal. The 
letter stated: (1) that the Assembly Ways and 
Means Committee had recommended approval 
without appropriation on grounds that the in-
creases were a result of changes in the cost of 
living that were not reimbursable under either 
Revenue and Taxation Code section 2231, or ar- 
ticle XIII B; (2) the Senate Finance Committee 
had rejected a motion to add an appropriation and 
had approved a motion to concur in amendments 
of the Conference Committee deleting any ap-
propriation. 

Legislative history confirms only that the fi-
nal version of Assembly Bill No. 2750, as 
amended in the Assembly on April 16, 1986, 
contained no appropriation. As introduced on 
March 4, 1980, with a higher minimum salary of 
$ 510 on which to base benefits, an unspecified 
appropriation was included. 

Test claims seeking reimbursement for the increased 
expenditure mandated by these changes were filed with 
the State Board of Control in 1981 by the County of San 
Bernardino and the City of Los Angeles. The board re-
jected the claims, after hearing, stating that the increased 
maximum workers' compensation benefit levels did not 
change the terms or conditions under which benefits were 
to be awarded, and therefore did not, by increasing the 
dollar amount of the benefits, create an increased level of 
service. The first of these consolidated actions was then 
filed by the County of Los Angeles, the County of San 
Bernardino, and the City of San Diego, seeking a writ of 
mandate to compel the board to approve the reimburse-
ment claims for costs incurred in providing an increased 
level of service mandated by the state pursuant to Revenue 
and Taxation Code section 2207. 3  They also sought a 
declaration that because the State of California and the 
board were obliged by article XIII B to reimburse them, 
they were not obligated to [**205] pay the increased 
benefits until the state provided reimbursement. 

3 The superior court consolidated another action 
by the County of Butte, Novato Fire Protection 
District, and the Galt Unified School District with 
that action. Neither those plaintiffs nor the County 
of San Bernardino are parties to the appeal. 

The superior court denied relief in that action. The 
court recognized that although increased benefits re-
flecting cost of living raises were not expressly [*52] 
excepted from the requirement of state reimbursement in 
section 6 the intent of article XIII B to limit governmental 
expenditures to the prior year's level allowed local gov-
ernments to make adjustment for changes in the cost of 
living, by increasing their own appropriations. Because 
the Assembly Bill No. 2750 changes did not exceed cost 
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of living changes, they did not, in the view of the trial 
court, create an "increased level of service" in the existing 
workers' compensation program. 

The second piece of legislation (Assem. Bill No. 684), 
enacted in 1982 (Stats. 1982, ch. 922. p. 3363), again 
changed the benefit levels for workers' compensation by 
increasing the maximum weekly wage upon which bene-
fits were to be computed, and made other changes among 
which were: The bill increased minimum weekly earnings 
for temporary and permanent total disability from $ 73.50 
to $ 168, and the maximum from $ 262.50 to $ 336. For 
permanent partial disability the weekly wage was raised 
from a minimum of $ 45 to $ 105, and from a maximum of 
$ 105 to $ 210, in each case for injuries occurring on or 
after January 1, 1984. (Lab. Code, § 4453.) A $ 10,000 
limit on additional compensation for injuries resulting 
from serious and willful employer misconduct was re-
moved (Lab. Code, § 4553), and the maximum death 
benefit was raised from $ 75,000 to $ 85,000 for deaths in 
1983, and to $ 95,000 for deaths on or after January 1, 
1984. (Lab. Code, § 4702.) 

Again the statute included no appropriation and this 
time the statute expressly acknowledged that the omission 
was made "[notwithstanding] section 6 of Article XIIIB of 
the California Constitution and section 2231 . . . of the 
Revenue and Taxation [***41] Code." (Stats. 1982, ch. 
922, § 17, p. 3372.) 4  

4 The same section "recognized," however, that a 
local agency "may pursue any remedies to obtain 
reimbursement available to it" under the statutes 
governing reimbursement for state-mandated 
costs in chapter 3 of the Revenue and Taxation 
Code, commencing with section 2201. 

Once again test claims were presented to the State 
Board of Control, this time by the City of Sonoma, the 
County of Los Angeles, and the City of San Diego. Again 
the claims were denied on grounds that the statute made 
no change in the terms and conditions under which 
workers' compensation benefits were to be awarded, and 
the increased costs incurred as a result of higher benefit 
levels did not create an increased level of service as de-
fined in Revenue and Taxation Code section 2207, sub-
division (a). 

The three claimants then filed the second action 
asking that the board be compelled by writ of mandate to 
approve the claims and the state to pay them, and that 
chapter 922 be declared unconstitutional because it was 
not adopted in conformity with requirements of the 
Revenue and Taxation Code or [*53] section 6. The trial 
court granted partial relief and ordered the board to set 
aside its ruling. The court held that the board's decision 
was not supported by substantial evidence and legally  

adequate findings on the presence of a state-mandated 
cost. The basis for this ruling was the failure of the board 
to make adequate findings on the possible impact of 
changes in the burden of proof in some workers' com-
pensation proceedings (Lab. Code, § 3202.5); a limitation 
on an injured worker's right to sue his employer under the 
"dual capacity" exception to the exclusive remedy doc-
trine (Lab. Code, §§ 3601- 3602); and changes in death 
and disability benefits and in liability in serious and wilful 
misconduct cases. (Lab. Code, § 4551.) 

The court also held: "[The] changes made by chapter 
922, Statutes of 1982 may be excluded from 
state-mandated costs if that change effects a cost of living 
increase which does not impose a higher or increased 
level of service on an existing program." The City of 
Sonoma, the County of Los Angeles, and the City of San 
Diego [**206] appeal from this latter portion of the 
judgment only. 

II 

The Court of Appeal consolidated the appeals. The 
court identified the dispositive issue as whether legisla-
tively mandated increases in workers' compensation 
benefits constitute a "higher level of service" within the 
meaning of section 6, or are an "increased level of ser-
vice" sdescribed in subdivision (a) of Revenue and 
Taxation Code section 2207.   The parties did not question 
the proposition that higher benefit payments might con-
stitute a higher level of "service." The dispute centered on 
whether higher benefit payments which do not exceed 
increases in the cost of living constitute a higher level of 
service. Appellants maintained that the reimbursement 
requirement of section 6 is absolute and permits no im-
plied or judicially created exception for increased costs 
that do not exceed the inflation rate. The Court of Appeal 
addressed the problem as one of defining "increased level 
of service." 

5 The court concluded that there was no legal or 
semantic difference in the meaning of the terms 
and considered the intent or purpose of the two 
provisions to be identical. 

The court rejected appellants' argument that a defini-
tion of "increased level of service" that once had been 
included in section 2231, subdivision (e) of the Revenue 
and Taxation Code should be applied. That definition 
brought any law that imposed "additional costs" within 
the scope of "increased level of service." The court con-
cluded that the repeal of section 2231 in 1975 (Stats. 1975, 
ch. 486, § 7, pp. 999-1000) and the failure of the Legis-
lature by statute or the electorate in article XIII B to re-
adopt the [*54] definition must be treated as reflecting an 
intent to change the law. ( Eu v. Chacon (1976) 16 Cal.3d 
465, 470 [128 Cal. Rptr. 1, 546 P.2d 2891.) 6  On that basis 
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the court [***42] concluded that increased costs were no 
longer tantamount to an increased level of service. 

6 The Court of Appeal also considered the ex-
pression of legislative intent reflected in the letter 
by the author of Assembly Bill No. 2750 (see fn. 2, 
ante). While consideration of that expression of 
intent may have been proper in construing As-
sembly Bill No. 2750, we question its relevance to 
the proper construction of either section 6, adopted 
by the electorate in the prior year, or of Revenue 
and Taxation Code section 2207, subdivision (a) 
enacted in 1975. (Cf. California Employment 
Stabilization Co. v. Payne (1947) 31 Cal.2d 210, 
213-214 [ 187 P.2d 702] .) There is no assurance 
that the Assembly understood that its approval of 
printing a statement of intent as to the later bill 
was also to be read as a statement of intent re-
garding the earlier statute, and it was not relevant 
to the intent of the electorate in adopting section 6. 

The Court of Appeal also recognized that the 
history of Assembly Bill No. 2750 and Statutes 
1982, chapter 922, which demonstrated the clear 
intent of the Legislature to omit any appropriation 
for reimbursement of local government expendi-
tures to pay the higher benefits precluded reliance 
on reimbursement provisions included in bene-
fit-increase bills passed in earlier years. (See e.g., 
Stats. 1973, chs. 1021 and 1023.) 

The court nonetheless assumed that an increase in 
costs mandated by the Legislature did constitute an in-
creased level of service if the increase exceeds that in the 
cost of living. The judgment in the second, or "Sonoma" 
case was affirmed. The judgment in the first, or "Los 
Angeles" case, however, was reversed and the matter 
"remanded" to the board for more adequate findings, with 
directions. 

7 We infer that the intent of the Court of Appeal 
was to reverse the order denying the petition for 
writ of mandate and to order the superior court to 
grant the petition and remand the matter to the 
board with directions to set aside its order and 
reconsider the claim after making the additional 
findings. (See Code Civ. Proc. § 1094.5, subd. 
(f).) 

III 

The Court of Appeal did not articulate the basis for its 
conclusion that costs in excess of the increased cost of 
living do constitute a reimbursable increased level of 
service within the meaning of section 6. Our task in as-
certaining the meaning of the phrase is aided somewhat by  

one explanatory reference to this part of section 6 in the 
ballot materials. 

A statutory requirement of state reimbursement was 
in effect when section 6 [**207] was adopted. That 
provision used the same "increased level of service" 
phraseology but it also failed to include a definition of 
"increased level of service," providing only: "Costs 
mandated by the state' means any increased costs which a 
local agency is required to incur as a result of the fol-
lowing: [para. ] (a) Any law . . . which mandates a new 
program or an increased level of service of an existing 
program." (Rev. & Tax. Code § 2207.) As noted, however, 
the definition of that term which had been [*55] included 
in Revenue and Taxation Code section 2164.3 as part of 
the Property Tax Relief Act of 1972 (Stats. 1972, ch. 1406, 
§ 14.7, p. 2961), had been repealed in 1975 when Revenue 
and Taxation Code section 2231, which had replaced 
section 2164.3 in 1973, was repealed and a new section 
2231 enacted. (Stats. 1975. ch. 486, §§ 6 & 7, p. 999.) 
Prior to repeal, Revenue and Taxation Code section 
2164.3 , and later section 2231, after providing in subdi-
vision (a) for state reimbursement, explained in subdivi-
sion (e) that ""Increased level of service' means any re-
quirement mandated by state law or executive regula-
tion . . . which makes necessary expanded or additional 
costs to a county, city and county, city, or special district." 
(Stats. 1972, ch. 1406, § 14.7, p. 2963.) 

8 Pursuant to the 1972 and successor 1973 
property tax relief statutes the Legislature had in-
cluded appropriations in measures which, in the 
opinion of the Legislature, mandated new pro-
grams or increased levels of service in existing 
programs (see, e.g., Stats. 1973, ch. 1021, § 4, p. 
2026; ch. 1022, § 2, p. 2027; Stats. 1976, ch. 1017, 
§ 9, p. 4597) and reimbursement claims filed with 
the State Board of Control pursuant to Revenue 
and Taxation Code sections 2218- 2218.54 had 
been honored. When the Legislature fails to in-
clude such appropriations there is no judicially 
enforceable remedy for the statutory violation 
notwithstanding the command of Revenue and 
Taxation Code section 2231, subdivision (a) that 
"[the] state shall reimburse each local agency for 
all 'costs mandated by the state,' as defined in 
Section 2207" and the additional command of 
subdivision (b) that any statute imposing such 
costs  "provide an appropriation therefor." 
( County of Orange v. Flournoy (1974) 42 Cal. 
App. 3d 908, 913 [ 117 Cal. Rptr. 224] .) 

[***43] (2) Appellants contend that despite its re-
peal, the definition is still valid, relying on the fact that the 
Legislature, in enacting section 2207, explained that the 
provision was "declaratory of existing law." (Stats. 1975, 
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ch. 486, § 18.6, p. 1006.) We concur with the Court of 
Appeal in rejecting this argument. [11N21 "[It] is ordi-
narily to be presumed that the Legislature by deleting an 
express provision of a statute intended a substantial 
change in the law." ( Lake Forest Community Assn. v. 
County of Orange (1978) 86 Cal. App. 3d 394, 402 [150 
Cal. Rptr. 286]; see also Eu v. Chacon, supra, 16 Cal.3d 
465, 470.) Here, the revision was not minor a whole 
subdivision was deleted. As the Court of Appeal noted, 
"A change must have been intended; otherwise deletion of 
the preexisting definition makes no sense." 

Acceptance of appellants' argument leads to an un-
reasonable interpretation of section 2207. If the Legis-
lature had intended to continue to equate "increased level 
of service" with "additional costs," then the provision 
would be circular: "costs mandated by the state" are de-
fined as "increased costs" due to an "increased level of 
service," which, in turn, would be defined as "additional 
costs." We decline to accept such an interpretation. Under 
the repealed provision, "additional costs" may have been 
deemed tantamount to an "increased level of service," but 
not under the post-1975 statutory scheme. Since that 
definition has been repealed, an act of which the drafters 
of section 6 and the electorate are presumed to have been 
[*56] aware, we may not conclude that an intent existed 
to incorporate the repealed definition into section 6. 

(3) [HN3] In construing the meaning of the constitu-
tional provision, our inquiry is not focussed on what the 
Legislature intended in adopting the former statutory 
reimbursement scheme, but rather on what the voters 
meant when they adopted article XIII B in 1979. To 
determine this intent, we must look to the language of the 
provision itself. ( ITT World Communications, Inc. v. City 
and County of San Francisco (1985) 37 Cal.3d 859, 866 
[210 Cal. Rptr. 226, 693 P.2d 811] .) In section 6, the 
electorate commands [**208] that the state reimburse 
local agencies for the cost of any "new program or higher 
level of service." Because workers' compensation is not a 
new program, the parties have focussed on whether pro-
viding higher benefit payments constitutes provision of a 
higher level of service. As we have observed, however, 
the former statutory definition of that term has been in-
corporated into neither section 6 nor the current statutory 
reimbursement scheme. 

(4) Looking at the language of section 6 then, it 
seems clear that by itself the term "higher level of service" 
is meaningless. It must be read in conjunction with the 
predecessor phrase "new program" to give it meaning. 
Thus read, it is apparent that the subvention requirement 
for increased or higher level of service is directed to state 
mandated increases in the services provided by local 
agencies in existing "programs." But the term "program" 
itself is not defined in article XIII B. What programs then 
did the electorate have in mind when section 6 was  

adopted? We conclude that the drafters and the electorate 
had in mind the commonly understood meanings of the 
term -- programs that carry out the governmental function 
of providing services to the public, or laws which, to 
implement a state policy, impose unique requirements on 
local governments and do not apply generally to all resi-
dents and entities in the state. 

The concern which prompted the inclusion of section 
6 in article XIII B was the perceived attempt by the state 
to enact legislation or adopt administrative orders creating 
programs to be administered by local agencies, thereby 
transferring to those agencies the fiscal responsibility for 
providing services which the state believed should be 
extended to the public. In their ballot arguments, the 
proponents of article XIII B explained section 6 to the 
voters: "Additionally, this measure: (1) Will not allow the 
state government to force programs on local governments 
without the state paying for them." (Ballot Pamp., Pro-
posed Amend. to Cal. Const. with arguments [***44] to 
voters, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics 
added.) In this context the phrase "to force programs on 
local governments" confirms that the intent underlying 
section 6 was to require reimbursement to local agencies 
for the costs involved in carrying out functions peculiar to 
government, not [*57] for expenses incurred by local 
agencies as an incidental impact of laws that apply gen-
erally to all state residents and entities. Laws of general 
application are not passed by the Legislature to "force" 
programs on localities. 

The language of section 6 is far too vague to support 
an inference that it was intended that each time the Leg-
islature passes a law of general application it must discern 
the likely effect on local governments and provide an 
appropriation to pay for any incidental increase in local 
costs. We believe that if the electorate had intended such 
a far-reaching construction of section 6, the language 
would have explicitly indicated that the word "program" 
was being used in such a unique fashion. (Cf. Fuentes v. 
Workers' Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7 [128 
Cal. Rptr. 673, 547 P.2d 449]; Big Sur Properties v. Mott 
(1976) 63 Cal. App. 3d 99, 105 [132 Cal. Rptr. 835] .) 
Nothing in the history of article XIII B that we have dis-
covered, or that has been called to our attention by the 
parties, suggests that the electorate had in mind either this 
construction or the additional indirect, but substantial 
impact it would have on the legislative process. 

[HN4] Were section 6 construed to require state 
subvention for the incidental cost to local governments of 
general laws, the result would be far-reaching indeed. 
Although such laws may be passed by simple majority 
vote of each house of the Legislature (art. IV, § 8, subd. 
(b)), the revenue measures necessary to make them ef-
fective may not. A bill which will impose costs subject to 
subvention of local agencies must be accompanied by a 
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revenue measure providing the subvention required by 
article XIII B. (Rev. & Tax. Code, §§ 2255, subd. (c).) 
Revenue bills must be passed by two-thirds vote of each 
house of the Legislature. (Art. IV, § 12, subd. (d).) Thus, 
were we to construe section 6 as [**209] applicable to 
general legislation whenever it might have an incidental 
effect on local agency costs, such legislation could be-
come effective only if passed by a supermajority vote. 9  
Certainly no such intent is reflected in the language or 
history of article XIII B or section 6. 

9 Whether a constitutional provision which re-
quires a supermajority vote to enact substantive 
legislation, as opposed to funding the program, 
may be validly enacted as a Constitutional 
amendment rather than through revision of the 
Constitution is an open question. (See Amador 
Valley Joint Union High Sch. Dist. v. State Bd. of 
Equalization (1978) 22 Cal.3d 208, 228 [ 149 Cal. 
Rptr. 239, 583 P.2d 1281 ] .) 

(5) We conclude therefore that section 6 has no ap-
plication to, and the state need not provide subvention for, 
the costs incurred by local agencies in providing to their 
employees the same increase in workers' compensation 
[*58] benefits that employees of private individuals or 
organizations receive. '° Workers' compensation is not a 
program administered by local agencies to provide service 
to the public. Although local agencies must provide 
benefits to their employees either through insurance or 
direct payment, they are indistinguishable in this respect 
from private employers. [HN5] In no sense can employ-
ers, public or private, be considered to be administrators 
of a program of workers' compensation or to be providing 
services incidental to administration of the program. 
Workers' compensation is administered by the state 
through the Division of Industrial Accidents and the 
Workers' Compensation Appeals Board. (See [***45] 
Lab. Code, § 3201 et seq.) Therefore, although the state 
requires that employers provide workers' compensation 
for nonexempt categories of employees, increases in the 
cost of providing this employee benefit are not subject to 
reimbursement as state-mandated programs or higher 
levels of service within the meaning of section 6. 

10 The Court of Appeal reached a different con-
clusion in City of Sacramento v. State of Califor-
nia (1984) 156 Cal. App. 3d 182 [203 Cal. Rptr. 
258] , with respect to a newly enacted law requir-
ing that all public employees be covered by un-
employment insurance. Approaching the question 
as to whether the expense was a "state mandated 
cost," rather than as whether the provision of an 
employee benefit was a "program or service" 
within the meaning of the Constitution, the court 
concluded that reimbursement was required. To 

the extent that this decision is inconsistent with 
our conclusion here, it is disapproved. 

IV 

(6) [HN6] Our construction of section 6 is further 
supported by the fact that it comports with controlling 
principles of construction which "require that in the ab-
sence of irreconcilable conflict among their various parts, 
[constitutional provisions] must be harmonized and con-
strued to give effect to all parts. ( Clean Air Constituency 
v. California State Air Resources Bd. (1974) 1 Cal.3d 801, 
813-814 [ 114 Cal. Rptr. 577, 523 P.2d 617]; Serrano v. 
Priest (1971) 5 Cal.3d 584, 596 [96 Cal. Rptr. 601, 487 
P.2d 1241, 41 A.L.R.3d 1187]; Select Base Materials v. 
Board of Equal. (1959) 51 Cal.2d 640, 645 [335 P.2d 
672] .)" ( Legislature v. Deukmejian (1983) 34 Cal.3d 658, 
676 [ 194 Cal. Rptr. 781, 669 P.2d 17].) 

[HN7] Our concern over potential conflict arises 
because article XIV, section 4, " gives the [**210] 
Legislature "plenary power, unlimited by any provision of 
[*59] this Constitution" over workers' compensation. 
Although seemingly unrelated to workers' compensation, 
section 6, as we have shown, would have an indirect, but 
substantial impact on the ability of the Legislature to 
make future changes in the existing workers' compensa-
tion scheme. Any changes in the system which would 
increase benefit levels, provide new services, or extend 
current service might also increase local agencies' costs. 
Therefore, even though workers' compensation is a pro-
gram which is intended [***46] to provide benefits to all 
injured or deceased employees and their families, because 
the change might have some incidental impact on local 
government costs, the change could be made only if it 
commanded a supermajority vote of two-thirds of the 
members of each house of the Legislature. The potential 
conflict between section 6 and the plenary power over 
workers' compensation granted to the Legislature by arti-
cle XIV, section 4 is apparent. 

11 [11N8] Section 4: "The Legislature is hereby 
expressly vested with plenary power, unlimited by 
any provision of this Constitution, to create, and 
enforce a complete system of workers' compensa-
tion, by appropriate legislation, and in that behalf 
to create and enforce a liability on the part of any 
or all persons to compensate any or all of their 
workers for injury or disability, and their de-
pendents for death incurred or sustained by the 
said workers in the course of their employment, 
irrespective of the fault of any party. A complete 
system of workers' compensation includes ade-
quate provisions for the comfort, health and safety 
and general welfare of any and all workers and 
those dependent upon them for support to the ex-
tent of relieving from the consequences of any 
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injury or death incurred or sustained by workers in 
the course of their employment, irrespective of the 
fault of any party; also full provision for securing 
safety in places of employment; full provision for 
such medical, surgical, hospital and other remedial 
treatment as is requisite to cure and relieve from 
the effects of such injury; full provision for ade-
quate insurance coverage against liability to pay or 
furnish compensation; full provision for regulat-
ing such insurance coverage in all its aspects, in-
cluding the establishment and management of a 
State compensation insurance fund; full provision 
for otherwise securing the payment of compensa-
tion and full provision for vesting power, authority 
and jurisdiction in an administrative body with all 
the requisite governmental functions to determine 
any dispute or matter arising under such legisla-
tion, to the end that the administration of such 
legislation shall accomplish substantial justice in 
all cases expeditiously, inexpensively, and with-
out encumbrance of any character; all of which 
matters are expressly declared to be the social 
public policy of this State, binding upon all de-
partments of the State government. 

The Legislature is vested with plenary pow-
ers, to provide for the settlement of any disputes 
arising under such legislation by arbitration, or by 
an industrial accident commission, by the courts, 
or by either, any, or all of these agencies, either 
separately or in combination, and may fix and 
control the method and manner of trial of any such 
dispute, the rules of evidence and the manner of 
review of decisions rendered by the tribunal or 
tribunals designated by it; provided, that all deci-
sions of any such tribunal shall be subject to re-
view by the appellate courts of this State. The 
Legislature may combine in one statute all the 
provisions for a complete system of workers' 
compensation, as herein defined. 

"The Legislature shall have power to provide 
for the payment of an award to the state in the case 
of the death, arising out of and in the course of the 
employment, of an employee without dependents, 
and such awards may be used for the payment of 
extra compensation for subsequent injuries be-
yond the liability of a single employer for awards 
to employees of the employer. 

"Nothing contained herein shall be taken or 
construed to impair or render ineffectual in any 
measure the creation and existence of the indus-
trial accident commission of this State or the State 
compensation insurance fund, the creation and 
existence of which, with all the functions vested in 

them, are hereby ratified and confirmed." (Italics 
added.) 

The County of Los Angeles, while recognizing the 
impact of section 6 on the Legislature's power over 
workers' compensation, argues that the "plenary power" 
granted by article XIV, section 4, is power over the sub-
stance of workers' compensation legislation, and that this 
power would be unaffected by article XIII B if the latter is 
construed to compel reimbursement. The subvention 
requirement, it is argued, is analogous to other procedural 
[*60] limitations on the Legislature, such as the "single 
subject rule" (art. IV, § 9), as to which article XIV, section 
4, has no application. We do not agree. A constitutional 
requirement that legislation either exclude employees of 
local governmental agencies or be adopted by a super-
majority vote would do more than simply establish a 
format or procedure by which legislation is to be enacted. 
It would place workers' compensation legislation in a 
special classification of substantive legislation and 
thereby curtail the power of a majority to enact substan-
tive changes by any procedural means. If section 6 were 
applicable, therefore, article XIII B would restrict the 
power of the Legislature over workers' compensation. 

The City of Sonoma concedes that so construed arti-
cle XIII B would restrict the plenary power of the Legis-
lature, and reasons that the provision therefore either 
effected a pro tanto repeal of article XIV, section 4, or 
must be accepted as a limitation on the power of the 
Legislature. We need not accept that conclusion, however, 
because our construction of section 6 permits the consti-
tutional provisions to be reconciled. 

Construing a recently enacted constitutional provi-
sion such as section 6 to avoid conflict with, and thus pro 
tanto repeal of, an earlier provision is also consistent with 
[**211] and reflects the principle applied by this court in 
Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 
329 [178 Cal. Rptr. 801, 636 P.2d 1139] . There, by co-
incidence, article XIV, section 4, was the later provision. 
A statute, enacted pursuant to the plenary power of the 
Legislature over workers' compensation, gave the Work-
ers' Compensation Appeals Board authority to discipline 
attorneys who appeared before it. If construed to include 
a transfer of the authority to discipline attorneys from the 
Supreme Court to the Legislature, or to delegate that 
power to the board, article XIV, section 4, would have 
conflicted with the constitutional power of this court over 
attorney discipline and might have violated the separation 
of powers doctrine. (Art. III, § 3.) The court was thus 
called upon to determine whether the adoption of article 
XIV, section 4, granting the Legislature plenary power 
over workers' compensation effected a pro tanto repeal of 
the preexisting, exclusive jurisdiction of the Supreme 
Court over attorneys. 
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We concluded that there had been no pro tanto repeal 
because article XIV, section 4, did not give the Legisla-
ture the authority to enact the statute. Article XIV, section 
4, did not expressly give the Legislature power over at-
torney discipline, and that power was not integral to or 
necessary to the establishment of a complete system of 
workers' compensation. In those circumstances the pre-
sumption against implied repeal controlled. "It is well 
established that the adoption of article XIV, section 4 
'effected a repeal pro tanto' of any state constitutional 
provisions which conflicted with that [*61] amendment. 
(Subsequent Etc. Fund. v. Ind. Acc. Corn. (1952) 39 
Cal.2d 83, 88 [244 P.2d 889]; Western Indemnity Co. v. 
Pillsbury (1915) 170 Cal. 686, 695, [151 P. 398].) [HN9] 
A pro tanto repeal of conflicting state constitutional pro-
visions removes 'insofar as necessary' any restrictions 
which would prohibit the realization [***47] of the 
objectives of the new article. ( Methodist Hosp. of Sac-
ramento v. Saylor (1971) 5 Cal.3d 685, 691-692 [97 Cal. 
Rptr. 1, 488 P.2d 161]; cf.  City and County of San 
Francisco v. Workers' Comp. Appeals Bd. (1978) 22 
Cal.3d 103, 115-117 [148 Cal. Rptr. 626, 583 P.2d 151] .) 
Thus the question becomes whether the board must have 
the power to discipline attorneys if the objectives of arti-
cle XIV, section 4 are to be effectuated. In other words, 
does the achievement of those objectives compel the 
modification of a power -- the disciplining of attorneys --
that otherwise rests exclusively with this court?" ( Hustedt 
v. Workers' Comp. Appeals Bd., supra, 30 Cal.3d 329, 
343.) We concluded that the ability to discipline attorneys 
appearing before it was not necessary to the expeditious 
resolution of workers' claims or the efficient administra-
tion of the agency. Thus, the absence of disciplinary 
power over attorneys would not preclude the board from 
achieving the objectives of article XIV, section 4, and no 
pro tanto repeal need be found. 

(7) A similar analysis leads to the conclusion here 
that no pro tanto repeal of article XIV, section 4, was 
intended or made necessary here by the adoption of sec-
tion 6. The goals of article XIII B, of which section 6 is a 
part, were to protect residents from excessive taxation and 
government spending. ( Huntington Park Redevelopment 
Agency v. Martin (1985) 38 Cal.3d 100, 109-110 [211 Cal. 
Rptr. 133, 695 P.2d 220] .) Section 6 had the additional 
purpose of precluding a shift of financial responsibility 
for carrying out governmental functions from the state to 
local agencies which had had their taxing powers re-
stricted by the enactment of article XIII A in the preceding 
year and were ill equipped to take responsibility for any 
new programs. Neither of these goals is frustrated by 
requiring local agencies to provide the same protections to 
their employees as do private employers. Bearing the 
costs of salaries, unemployment insurance, and workers' 
compensation coverage -- costs which all employers must 
bear -- neither threatens excessive taxation or govern- 

mental spending, nor shifts from the state to a local 
agency the expense of providing governmental services. 

[**212] Therefore, since the objectives of article 
XIII B and section 6 can be achieved in the absence of 
state subvention for the expense of increases in workers' 
compensation benefit levels for local agency employees, 
section 6 did not effect a pro tanto repeal of the Legisla-
ture's otherwise plenary power over workers' compensa-
tion, a power that does not contemplate that the Legisla-
ture rather than the employer must fund the cost or in-
creases in [*62] benefits paid to employees of local 
agencies, or that a statute affecting those benefits must 
garner a supermajority vote. 

Because we conclude that section 6 has no applica-
tion to legislation that is applicable to employees gener-
ally, whether public or private, and affects local agencies 
only incidentally as employers, we need not reach the 
question that was the focus of the decision of the Court of 
Appeal -- whether the state must reimburse localities for 
state-mandated cost increases which merely reflect ad-
justments for cost-of-living in existing programs. 

V 

It follows from our conclusions above, that in each of 
these cases the plaintiffs' reimbursement claims were 
properly denied by the State Board of Control. Their 
petitions for writs of mandate seeking to compel the board 
to approve the claims lacked merit and should have been 
denied by the superior court without the necessity of 
further proceedings before the board. 

In B001713, the Los Angeles case, the Court of Ap 
peal reversed the judgment of the superior court denying 
the petition. In the B003561, the Sonoma case, the supe-
rior court granted partial relief, ordering further pro-
ceedings before the board, and the Court of Appeal af-
firmed that judgment. 

The judgment of the Court of Appeal is reversed. 
Each side shall bear its own costs. 

CONCUR BY: MOSK 

CONCUR 

MOSK, J. I concur in the result reached by the ma-
jority, but I prefer the rationale of the Court of Appeal, i.e., 
that neither article XIII B, section 6, of the Constitution 
nor Revenue and Taxation Code sections 2207 and 2231 
require state subvention for increased workers' compen-
sation benefits provided by chapter 1042, Statutes of 1980, 
and chapter 922, Statutes of 1982, but only if the increases 
do not exceed applicable cost-of-living adjustments be-
cause such payments do not result in an increased level of 
service. 
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Under the majority theory, the state can order unlim-
ited financial burdens on local units of government 
without providing the funds to meet those burdens. This 
may have serious implications in the future, and does 
violence to the requirement of section 2231, subdivision 
(a), that the state reimburse local government for "all 
costs mandated by the state." 

In this instance it is clear from legislative history that 
the Legislature did not intend to mandate additional bur-
dens, but merely to provide a cost-of-living [*63] ad-
justment. I agree with the Court of Appeal that this was 
permissible. 
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and Respondents; UNITED STATES DEPARTMENT OF THE NAVY et al., Real 
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DIVISION ONE 

145 Cal. App. 4th 246; 51 Cal. Rptr. 3d 497; 2006 Cal. App. LEXIS 1874; 2006 Cal. Daily 
Op. Service 10951; 36 ELR 20237 

November 29, 2006, Filed 

SUBSEQUENT HISTORY: Rehearing denied by Di-
vers' Environmental Conservation Organization v. State 
Water Resource Control Board, 2006 Cal. App. LEXIS 
2102 (Cal. App. 4th Dist., Dec. 27, 2006) 

PRIOR HISTORY: [***1] Superior Court of San 
Diego County, No. 01C819689, Ronald S. Prager, Judge. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant environmental 
group sought review of an order of the Superior Court of 
San Diego County (California), which denied the group's 
petition for a writ of mandate challenging the issuance of 
a National Pollutant Discharge Elimination System 
(NPDES) permit by respondent, a regional water quality 
control board, pursuant to the federal Clean Water Act, 33 
U.S.C. § 1251 et seq. 

OVERVIEW: Instead of imposing numeric limits on 
chemicals in storm water discharges, the regional board 
required that the permittee limit its storm water discharges 
by employing best management practices. The court held 
that the NPDES permit was not defective for its failure to 
analyze or impose numeric limits on chemicals in the 
storm water discharges. 40 C. F.R. § 122.44(d)(1) did not 

require that in all cases a permitting authority analyze the 
particular pollutants in an applicant's storm water dis-
charges when issuing a permit under 33 U.S.C. § 1342(p). 
Rather, the permitting authority was required only to use 
procedures that accounted for existing controls, the vari-
ability of the pollutants in effluent, the sensitivity of spe-
cies to toxicity, and the dilution of effluent in receiving 
waters. While a numeric analysis of particular pollutants 
would in most instances be the most effective means of 
meeting the requirements of 40 C.F.R. § 122.44(d)(1)(ii), 
that was not the only means of meeting the requirements 
of the regulation. The best management practices au-
thorized by § 122.44(k)(2) constituted water quality-based 
effluent limitations that a permitting authority could em-
ploy. 

OUTCOME: The court affirmed the trial court's judg-
ment. 

LexisNexis(R) Headnotes 

Administrative Law > Judicial Review > Standards of 
Review > Statutory Interpretation 
[11N1] An appellate court's standard of review must ex- 
tend appropriate deference to administrative agencies and 
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their technical expertise. And while interpretation of a 
statute or regulation is ultimately a question of law, an 
appellate court must also defer to an administrative 
agency's interpretation of a statute or regulation involving 
its area of expertise, unless the interpretation flies in the 
face of the clear language and purpose of the interpreted 
provision. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > General Overview 
[HN2] The federal Water Pollution Control Act, 33 U.S.C. 
§ 1251 et seq., commonly known as the Clean Water Act 
(CWA), is intended to restore and maintain the chemical, 
physical, and biological integrity of the nation's waters. § 
1251(a). Generally, the CWA prohibits the discharge of 
any pollutant except in compliance with one of several 
statutory exceptions. The most important of those excep-
tions is pollution discharge under a valid National Pol-
lutant Discharge Elimination System (NPDES) permit, 
which can be issued either by the Environmental Protec-
tion Agency (EPA), or by an EPA-approved state permit 
program such as California's. NPDES permits are valid 
for five years. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Effluent Limitations 
[HN3] In general terms, the federal Clean Water Act, 33 
U.S.C. § 1251 et seq., and governing regulations require 
that in addition to determining an applicant's obligations 
by focusing on what technology can be used on the ap-
plicant's discharges, the permitting agency must also 
focus on the quality of the body of water into which the 
applicant is discharging pollutants. Thus, under 40 C.F.R. 
§ 122.44(d)(1)(i), water quality-based effluent limitations 
(WQBELs) must be imposed on applicants whenever the 
permitting agency determines that pollutants are or may 
be discharged at a level which will cause, or have the 
reasonable potential to cause, or contribute to an excur-
sion above any state water quality standard. Under § 
122.44(d)(1)(ii), in making the determination about 
whether WQBELs are required, the permitting authority 
shall use procedures which account for existing controls 
on point and nonpoint sources of pollution, the variability 
of the pollutant or pollutant parameter in the effluent, the 
sensitivity of the species to toxicity testing (when evalu-
ating whole effluent toxicity), and where appropriate, the 
dilution of the effluent in the receiving water. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Effluent Limitations 
[BN4] When, after employing the procedures and analysis 
required by 40 C.F.R. § 122.44(d)(1)(ii), a permitting 

agency determines that an applicant's discharges have the 
reasonable potential to cause an in-stream excursion 
above a state water quality standard for an individual 
pollutant, the permit must contain effluent limits for that 
pollutant. Section 122.44(d)(1)(iii). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[11N5] See 33 U.S.C. § 1342(p). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > General Overview 
[HN6] See 40 C.F.R. § 122.44(k). 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN7] 40 C.F.R. § 122.44(d)(1) does not require that in 
all cases a permitting authority analyze the particular 
pollutants in an applicant's storm water discharges. The 
procedures a permitting agency must engage in in per-
forming the required reasonable potential analysis are set 
forth in § 122.44(d)(1)(ii). By its terms that portion of the 
regulation does not require any analysis of particular 
pollutants. Rather, it only requires that the permitting 
authority use procedures which account for existing con-
trols, the variability of the pollutants in effluent, the sen-
sitivity of species to toxicity, and the dilution of effluent 
in receiving waters. While a numeric analysis of particular 
pollutants would in most instances be the most effective 
means of meeting the requirements of § 122.44(d)(1)(ii), 
that is not the only means of meeting the requirements of 
the regulation. Storm water consists of a variable stew of 
pollutants, including toxic pollutants, from a variety of 
sources which impact a receiving body on a basis which is 
only as predictable as the weather. An agency reasonably 
can conclude that an attempt to provide a numeric analysis 
of pollutants in storm water discharges is not the most 
effective means of determining whether water qual-
ity-based effluent limitations are needed for storm water 
discharges. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN8] Inherent in the flexibility in 40 C.F.R. § 
122.44(d)(1)(ii) is the conclusion that the best manage-
ment practices authorized by § 122.44(k)(2) are in fact 
water quality-based effluent limitations which a permit-
ting authority may employ when it has found that storm 
water discharges may cause a receiving body to exceed 
state water quality standards. 
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Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HN9] Where, as in the case of storm water discharges, 
best management practices (BMPs) will be the water 
quality-based effluent limitations (WQBELs) employed, 
the study performed under 40 C.F.R. § 122.44(d)(1)(ii) 
must at a minimum look to the likely impact of storm 
water as a whole on the receiving body; however, the 
BMPs which may be imposed if there is a determination 
that state water quality standards will be exceeded are 
usually systemic procedures tailored to decrease the 
overall risk toxic pollutants from the discharger will reach 
storm water runoff. Because there is no direct correlation 
between the type and volume of toxic pollutants in storm 
water and the BMPs which will be employed to reduce 
those volumes, a permitting authority can reasonably 
conclude that in the case of storm water discharges such a 
detailed numeric analysis is not a cost effective means of 
performing a reasonable potential analysis. 

Environmental Law > Water Quality > Clean Water Act 
> Discharge Permits > Storm Water Discharges 
[HMO] There is nothing on the face of 33 U.S.C. § 
1342(p) which suggests that in making express reference 
to best management practices (BMPs) in particular in-
stances Congress intended to limit use of BMPs in con-
trolling storm water discharges in general. Indeed, there 
seems to be no rationale which would permit BMPs in the 
case of municipalities and other nonindustrial storm water 
discharges but bar them in the case of industrial dis-
charges. Thus, it is reasonable to conclude that in enacting 
§ 1342(p), Congress intended to permit the Environ-
mental Protection Agency and permitting authorities wide 
discretion in regulating storm water runoff, including the 
use of BMPs where the agencies believed they were ap-
propriate. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court denied an environmental group's peti-
tion for a writ of mandate challenging the issuance of a 
National Pollutant Discharge Elimination System 
(NPDES) permit by a regional water quality control board 
pursuant to the Clean Water Act, 33 U.S.C. § 1251 et seq. 
Instead of imposing numeric limits on chemicals in 
stormwater discharges, the regional board required that 
the permittee limit its stormwater discharges by employ-
ing best management practices. (Superior Court of San 
Diego County, No. GIC819689, Ronald S. Prager, Judge.) 

The Court of Appeal affirmed the judgment, holding 
that the NPDES permit was not defective for its failure to  

analyze or impose numeric limits on chemicals in the 
stormwater discharges. 40 C.F.R. § 122.44(d)(1) (2005) 
does not require that in all cases a permitting authority 
analyze the particular pollutants in an applicant's storm-
water discharges when issuing a permit under 33 U.S.C. § 
1342(p). Rather, the permitting authority is required only 
to use procedures that account for existing controls, the 
variability of the pollutants in effluent, the sensitivity of 
species to toxicity, and the dilution of effluent in receiving 
waters. While a numeric analysis of particular pollutants 
would in most instances be the most effective means of 
meeting the requirements of 40 C.F.R. § 122.44(d)(1)(ii), 
that is not the only means of meeting the requirements of 
the regulation. The best management practices authorized 
by § 122.44(k)(2) constitute water-quality-based effluent 
limitations that a permitting authority may employ. 
(Opinion by Benke, Acting P. J., with Nares and Haller, 
JJ., concurring.) [*247] 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports 

(1) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits.--The 
federal Water Pollution Control Act (33 U.S.C. § 1251 et 
seq.), commonly known as the Clean Water Act (CWA), 
is intended to restore and maintain the chemical, physical, 
and biological integrity of the nation's waters (§ 1251(a)). 
Generally, the CWA prohibits the discharge of any pol-
lutant except in compliance with one of several statutory 
exceptions. The most important of those exceptions is 
pollution discharge under a valid National Pollutant 
Discharge Elimination System (NPDES) permit, which 
can be issued either by the Environmental Protection 
Agency (EPA), or by an EPA-approved state permit pro-
gram such as California's. NPDES permits are valid for 
five years. 

(2) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits--Effluent 
Limitations.--In general terms, the Clean Water Act (33 
U.S. C. § 1251 et seq.) and governing regulations require 
that in addition to determining an applicant's obligations 
by focusing on what technology can be used on the ap-
plicant's discharges, the permitting agency must also 
focus on the quality of the body of water into which the 
applicant is discharging pollutants. Thus, under 40 C.F.R. 
§ 122.44(d)(1)(i) (2005), water-quality-based effluent 
limitations (WQBEL's) must be imposed on applicants 
whenever the permitting agency determines that pollut-
ants are or may be discharged at a level which will cause, 
or have the reasonable potential to cause, or contribute to 
an excursion above any state water quality standard. 
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Under 40 C.F.R. § 122.44(d)(1)(ii), in making the deter-
mination about whether WQBEL's are required, the per-
mitting authority shall use procedures which account for 
existing controls on point and nonpoint sources of pollu-
tion, the variability of the pollutant or pollutant parameter 
in the effluent, the sensitivity of the species to toxicity 
testing (when evaluating whole effluent toxicity), and 
where appropriate, the dilution of the effluent in the re-
ceiving water. 

(3) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits--Effluent 
Limitations.--When, after employing the procedures and 
analysis required by 40 C.F.R. § 122.44(d)(1)(ii) (2005), a 
permitting agency determines that an [*248] applicant's 
discharges have the reasonable potential to cause an 
in-stream excursion above a state water quality standard 
for an individual pollutant, the permit must contain ef-
fluent limits for that pollutant (§ 122.44(d)(1)(iii)). 

(4) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits--Effluent 
Limitations--Numeric Analysis.--40 C.F.R. § 
122.44(d)(1) (2005) does not require that in all cases a 
permitting authority analyze the particular pollutants in an 
applicant's stormwater discharges. The procedures a 
permitting agency must engage in in performing the re-
quired reasonable potential analysis are set forth in § 
122.44(d)(1)(ii). By its terms that portion of the regulation 
does not require any analysis of particular pollutants. 
Rather, it only requires that the permitting authority use 
procedures which account for existing controls, the vari-
ability of the pollutants in effluent, the sensitivity of spe-
cies to toxicity, and the dilution of effluent in receiving 
waters. While a numeric analysis of particular pollutants 
would in most instances be the most effective means of 
meeting the requirements of § 122.44(d)(1)(ii), that is not 
the only means of meeting the requirements of the regu-
lation. Stormwater consists of a variable stew of pollut-
ants, including toxic pollutants, from a variety of sources 
which impact a receiving body on a basis which is only as 
predictable as the weather. An agency reasonably can 
conclude that an attempt to provide a numeric analysis of 
pollutants in stormwater discharges is not the most effec-
tive means of determining whether water-quality-based 
effluent limitations are needed for stormwater discharges. 

(5) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits--Effluent 
Limitations--Best Management Practices.--Inherent in 
the flexibility in 40 C.F.R. § 122.44(d)(1)(ii) (2005) is the 
conclusion that the best management practices (BMP's) 
authorized by § 122.44(k)(2) are in fact wa-
ter-quality-based effluent limitations which a permitting 
authority may employ when it has found that stormwater  

discharges may cause a receiving body to exceed state 
water quality standards. There is nothing on the face of 33 
U.S.C. § 1342(p) which suggests that in making express 
reference to BMP's in particular instances Congress in-
tended to limit use of BMP's in controlling stormwater 
discharges in general. Indeed, there seems to be no ra-
tionale that would permit BMP's in the case of munici-
palities and other nonindustrial stormwater discharges but 
bar them in the case of industrial discharges. Thus, it is 
reasonable to conclude that in enacting 33 U.S.C. § 
1342(p), Congress intended to permit the Environmental 
Protection Agency and permitting authorities wide dis-
cretion in regulating stormwater runoff, including the use 
of BMP's where the agencies believed they were appro-
priate. [*249] 

(6) Pollution and Conservation Laws § 5--Water Pol-
lution--Clean Water Act--Discharge Permits--Effluent 
Limitations--Numeric Analysis.--Where, as in the case 
of stormwater discharges, best management practices 
(BMP's) will be the water-quality-based effluent limita-
tions employed, the study performed under 40 C.F.R. § 
122.44(d)(1)(ii) (2005) must at a minimum look to the 
likely impact of stormwater as a whole on the receiving 
body; however, the BMP's that may be imposed if there is 
a determination that state water quality standards will be 
exceeded are usually systemic procedures tailored to 
decrease the overall risk toxic pollutants from the dis-
charger will reach stormwater runoff. Because there is no 
direct correlation between the type and volume of toxic 
pollutants in stormwater and the BMP's that will be em-
ployed to reduce those volumes, a permitting authority 
can reasonably conclude that in the case of stormwater 
discharges such a detailed numeric analysis is not a cost 
effective means of performing a reasonable potential 
analysis. Accordingly, contrary to an environmental 
group's contention, a regional water quality control board 
was not required to perform a numeric analysis of each 
pollutant in stormwater discharges when it issued a dis-
charge permit. 

[12 Witkin, Summary of Cal. Law (10th ed. 2005) 
Real Property, § 896.] 

COUNSEL: Briggs Law Corporation, Cory J. Briggs; 
Environmental Advocates and Suzanne E. Bevash for 
Plaintiff and Appellant. 

Lawyers for Clean Water, Inc., Daniel Cooper and Layne 
Friedrich for California Coastkeeper Alliance as Amicus 
Curiae on behalf of Plaintiff and Appellant. 

Bill Lockyer, Attorney General, Mary Hackenbracht and 
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No appearance for Real Parties in Interest and Respon-
dents. 

JUDGES: Benke, Acting P. J., with Nares and Haller, JJ., 
concurring. 

OPINION BY: Benke [*250] 

OPINION 
[**499] 

BENKE, Acting P. J.--This is an appeal from an 
order denying a petition for a writ of mandate. The peti-
tion challenged a discharge permit respondent California 
Regional Water Quality Control Board, San Diego Re-
gion (the Regional Board), issued to real parties in interest 
United States Department of the Navy et al. (Navy). We 
affirm. Although the Regional Board could have issued a 
permit that imposed numeric limits on chemicals in the 
Navy's stormwater discharges into San Diego Bay, under 
provisions of the Federal Water Pollution Control [***2] 
Act (33 U.S.C. § 1251 et seq.), commonly known as the 
Clean Water Act (CWA), and applicable regulations, the 
Regional Board was authorized to instead require that the 
Navy limit its stormwater chemical discharges by em-
ploying so-called "best management practices" (BMP's). 
Given these circumstances, we reject appellant Divers' 
Environmental Conservation Organization's (Divers') 
contention that the permit was defective for its failure to 
analyze or impose numeric limits on chemicals in the 
Navy's stormwater discharges. 

SUMMARY 

In November 2002 the Regional Board issued a Na-
tional Pollutant Discharge Elimination System (NPDES) 
permit to the Navy governing discharges from the Naval 
Base San Diego Complex (the base complex) to San 
Diego Bay. The permit includes regulations governing 
stormwater discharges from the base complex to the bay. 
In particular, the permit requires that the Navy develop 
and adopt a "Storm Water Pollution Prevention Plan" (the 
prevention plan), which employs BMP's 2  designed to 
reduce or eliminate pollutants received into the bay from 
industrial activities at the base complex. The permit re-
quires that the prevention plan identify [***3]  and 
evaluate sources of pollution [**500] that might affect 
stormwater discharges from the base complex and then 
implement site-specific BMP's to reduce or prevent pol-
lutants in the base complex's stormwater discharges. 
Under the permit the Navy is required [*251] to consider 
implementing nonstructural BMP's, such as good house-
keeping, preventative maintenance, spill response pro-
cedures, material handling and storage procedures, em-
ployee training programs, recycling procedures, and ero-
sion controls. Where nonstructural BMP's are not effec- 

tive, the permit requires that the Navy consider structural 
BMP's, such as structures which cover chemicals and 
other pollutants, retention ponds, berms and other devices 
which channel runoff away from pollutant sources and 
treatment facilities, such as vegetative swales, which 
reduce pollutants in stormwater discharges. 

1  The base complex includes four installations: 
Naval Station, San Diego; Mission Gorge Rec-
reational Facility; Broadway Complex; and the 
Naval Medical Center, San Diego. 
2  The permit defines BMP's as "schedules of 
activities, prohibitions of practices, maintenance 
procedures, and other management practices to 
prevent or reduce the pollution of waters of the 
United States. The BMPs also include treatment 
measures, operating procedures, and practices to 
control facility site runoff, spillage or leaks, 
sludge or waste disposal, or drainage from raw 
material storage. The BMPs may include any type 
of pollution prevention and pollution control 
measure necessary to achieve compliance with 
this Order." 

[***4] In addition to the prevention plan and based 
on the Regional Board's study of water quality, the permit 
contains a numeric limit on the amount of toxicity in the 
Navy's total effluent. This limitation requires that test 
organisms be able to survive in the effluent. The permit 
also prohibits the discharge of the first quarter-inch of 
runoff from "high-risk" areas. 

The Regional Board's study of water quality noted 
that levels of copper and zinc in stormwater runoff were 
matters of concern. In addition to the BMP's and limita-
tion on toxicity in the total effluent discharges, the permit 
set forth "benchmarks" for copper and zinc. The permit 
requires the Navy to measure the concentration of copper 
and zinc in its stormwater discharges and if they exceed 
the benchmark levels, the Navy must commence an it-
erative process of reviewing and upgrading its BMP's. 

The permit requires that the Navy annually review all 
BMP's to determine "whether the BMP's are properly 
designed, implemented, and are effective in reducing and 
preventing pollutants in storm water discharges." In the 
event the Regional Board finds the prevention plan does 
meet the requirements of the permit, the permit requires 
[***5]  the plan be revised to implement additional 
BMP's. 

Before the permit was finally adopted by the Re-
gional Board, Divers' challenged it administratively. Di-
vers' argued that applicable federal regulations required 
that instead of regulating the Navy's industrial stormwater 
discharges by way of a BMP's-based prevention plan, the 
Regional Board was required to set numeric "water qual- 
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ity based effluent limitations" (WQBEL's) on the Navy's 
stormwater discharges and that before setting those 
[**501] numeric WQBEL's the Navy was required to 
conduct an analysis of particular pollutants for which 
there was a reasonable potential the stormwater [*252] 
discharges would cause or contribute to a violation of any 
state water quality standard. The Regional Board rejected 
Divers's argument and adopted the permit without nu-
meric WQBEL's and without performing any analysis of 
particular pollutants in the Navy's stormwater discharges. 
Divers' filed an administrative petition with respondent 
State Water Resources Control Board (State Board). The 
administrative petition was dismissed on the grounds it 
failed to raise substantial issues appropriate for review by 
the State Board. 

Divers' filed a petition [***6] for a writ of adminis-
trative mandate (Code Civ. Proc., § 1094.5) against the 
State Board and the Regional Board. The trial court dis-
missed the State Board as a defendant. As against the 
Regional Board, Divers' alleged the board abused its 
discretion in failing to conduct an analysis of the rea-
sonable potential impact of particular stormwater pollut-
ants on state water quality standards and in failing to 
impose numeric WQBEL's on the Navy's stormwater 
discharges. The trial court denied Divers's petition. Di-
vers' filed a timely notice of appeal. 

DISCUSSION 

Standard of Review 

[F1N1] " [O]ur standard of review must extend ap-
propriate deference to the administrative agencies in this 
case, and their technical expertise. [Citations.] And while 
interpretation of a statute or regulation is ultimately a 
question of law, we must also defer to an administrative 
agency's interpretation of a statute or regulation involving 
its area of 'expertise, unless the interpretation flies in the 
face of the clear language and purpose of the interpreted 
provision." (Communities for a Better Environment v. 
State Water Resources Control Bd. (2003) 109 
Cal.App.4th 1089, 1103-1104 [1 Cal. Rptr. 3d 76] [***7] 
(Communities).) 

II 

The Clean Water Act 

(1) "In 1972, Congress enacted [HN2] the Federal 
Water Pollution Control Act (33 U.S.C. § 1251 et seq.), 
commonly known as the Clean Water Act (CWA). [Cita-
tion.] The goal of the CWA is to restore and maintain the 
chemical, [*253] physical, and biological integrity of the 
Nation's waters.' (33 U.S.C. § 1251(a); see Arkansas v. 

Oklahoma (1992) 503 U.S. 91, 101 [ 117 L. Ed. 2d 239, 
112 S. Ct. 1046, 1054] (Arkansas).) [1] Generally, the 
CWA 'prohibits the discharge of any pollutant except in 
compliance with one of several statutory exceptions. 
[Citation.]' [Citation.] The most important of those ex-
ceptions is pollution discharge under a valid NPDES 
permit, which can be issued either by the Environmental 
Protection Agency (EPA), or by an EPA-approved state 
permit program such as California's. [Citations.] NPDES 
permits are valid for five years. [Citation.]" (Communities, 
supra, 109 Cal.App.4th at p. 1092.) 

Initially, the CWA regulated permittees by requiring 
them to adopt technology-based effluent limitations. (33 
U.S.C. § 1311(b)(1)(A).) [***8] These are limitations 
based on the best available or practical technology for the 
reduction of water pollution. 

After July 1, 1977, permittees were required to not 
only adopt technology-based effluent limitations but more 
WQBEL's. "In the CWA, Congress 'supplemented the 
"technology-based" effluent limitations with "water 
quality-based" limitations "so that numerous point 
sources, despite individual compliance with effluent 
limitations, may be further regulated to prevent water 
quality from falling below acceptable levels." ' [Cita-
tion.]" (Communities, supra, 109 Cal.App.4th at p. 1093.) 

[HN3] (2) In general terms the CWA and governing 
regulations require that in addition to determining an 
applicant's obligations by focusing on what technology 
can be used on the applicant's discharges, the permitting 
agency must also focus on the quality of the body of water 
into which the applicant is discharging pollutants. Thus 
under 40 Code of Federal Regulations part 
122.44(d)(1)(i) (2005), WQBEL's must be imposed on 
applicants "whenever the permitting agency determines 
that pollutants 'are or may be discharged [***9] at a level 
which will cause, or have the reasonable potential to 
cause, or contribute to an excursion above any State water 
quality standard ... "  (Communities, supra, 109 
Cal.App.4th at p. 1094.) Under 40 Code of Federal 
Regulations part 122.44(d)(1)(ii) [**502] in making the 
determination about whether WQBEL's are required "the 
permitting authority shall use procedures which account 
for existing controls on point and nonpoint sources of 
pollution, the variability of the pollutant or pollutant pa-
rameter in the effluent, the sensitivity of the species to 
toxicity testing (when evaluating whole effluent toxicity), 
and where appropriate, the dilution of the effluent in the 
receiving water." [*254] 

[HN4] (3) When, after employing the procedures and 
analysis required by 40 Code of Federal Regulations part 
122.44(d)(1)(ii), a permitting agency determines that an 
applicant's discharge "has the reasonable potential to 
cause ... an in-stream excursion above ... a State water 
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quality standard for an individual pollutant" the permit 
must contain effluent limits for that pollutant. (40 C.F.R. § 
122.44(d)(1)(iii) (2005).) 

[***10] As we explain more fully below, this appeal 
rests in large measure on Divers's contention that 40 Code 
of Federal Regulations part 122.44(d)(1) mandated a 
numeric analysis of individual pollutants in the Navy's 
stormwater and numeric WQBEL's for pollutants which 
would cause the bay to exceed applicable water quality 
standards. As we explain, we do not adopt this interpre-
tation of the regulations. Briefly, as we read the regula-
tions, the analysis which is mandatory in all cases is the 
more general analysis required by part 122.44(d)(1)(ii); 
only if that analysis results in a finding that discharges are 
likely to exceed state numeric criteria for a particular 
pollutant are limits for that pollutant required. However, 
as we believe is the case here, an analysis of stormwater 
discharges may satisfy the requirements of part 
122.44(d)(1)(ii) without any numeric analysis of indi-
vidual pollutants and hence without giving rise to any 
obligation to impose specific pollutant limitations under 
part 122.44(d)(1)(iii). 

III 

Stormwater Discharges 

Before 1987 the CWA did not expressly regulate 
stormwater discharges. 'In 1987 Congress added [***11] 
subdivision (p) to section 402 of the CWA [*255] (33 
U.S.C. § 1342(p)), 4  [**503] which expressly requires 
NPDES permits [**504] for stormwater discharges either 
associated with industrial activity or from municipal 
storm sewer systems. Section 402(p)(4)(A) of the CWA 
gave the administrator of the EPA until 1989 to promul-
gate regulations governing stormwater discharges from 
industrial polluters and large municipalities; [*256] ap-
plicants for stormwater permits were given until 1990 to 
make applications and the EPA or state was given until 
1991 to issue or deny the permit. 

3  Shortly after the CWA was enacted in 1972 
"the EPA promulgated regulations exempting 
most municipal storm sewers from the NPDES 
permit requirements. [Citations.] When environ-
mental groups challenged this exemption in fed-
eral court, the Ninth Circuit held a storm sewer is a 
point source and the EPA did not have the au-
thority to exempt categories of point sources from 
the Clean Water Act's NPDES permit require-
ments. [Citation.] The Costle court [(Natural Re-
sources Defense Council, Inc. v. Costle (D. C. Cir. 
1977) 568 F.2d 1369)] rejected the EPA's argu-
ment that effluent-based storm sewer regulation 
was administratively infeasible because of the 

variable nature of storm water pollution and the 
number of affected storm sewers throughout the 
country. [Citation.] Although the court acknowl-
edged the practical problems relating to storm 
sewer regulation, the court found the EPA had the 
flexibility under the Clean Water Act to design 
regulations that would overcome these problems. 
[Citation.] 

"During the next 15 years, the EPA made 
numerous attempts to reconcile the statutory re-
quirement of point source regulation with the 
practical problem of regulating possibly millions 
of diverse point source discharges of storm water. 
[Citations.] 

"Eventually, in 1987, Congress amended the 
Clean Water Act to add provisions that specifi-
cally concerned NPDES permit requirements for 
storm sewer discharges. [Citations.]" (Building 
Industry Assn. of San Diego County v. State Water 
Resources Control Bd. (2004) 124 Cal.App.4th 
866, 873-874 [22 Cal. Rptr. 3d 128] .) 

4 Section 402(p) of the CWA states: 

[HN5] "(p) Municipal and industrial storm 
water discharges 

"(1) General rule 

"Prior to October 1, 1994, the Administrator 
or the State (in the case of a permit program ap-
proved under section 1342 of this title) shall not 
require a permit under this section for discharges 
composed entirely of storm water. 

"(2) Exceptions 

"Paragraph (1) shall not apply with respect to 
the following storm water discharges: 

"(A) A discharge with respect to which a 
permit has been issued under this section before 
February 4, 1987. 

"(B) A discharge associated with industrial 
activity. 

"(C) A discharge from a municipal separate 
storm sewer system serving a population of 
250,000 or more. 

"(D) A discharge from a municipal separate 
storm sewer system serving a population of 
100,000 or more but less than 250,000. 

"(E) A discharge for which the Administrator 
or the State, as the case may be, determines that 
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February 4, 1987, the Administrator or the State, 
as the case may be, shall issue or deny each such 
permit. Any such permit shall provide for com-
pliance as expeditiously as practicable, but in no 
event later than 3 years after the date of issuance 
of such permit. 

"(5) Studies 

"The Administrator, in consultation with the 
States, shall conduct a study for the purposes of-- 

"(A) identifying those stormwater discharges 
or classes of stormwater discharges for which 
permits are not required pursuant to paragraphs (1) 
and (2) of this subsection; 

"(B) determining, to the maximum extent 
practicable, the nature and extent of pollutants in 
such discharges; and 

"(C) establishing procedures and methods to 
control storm water discharges to the extent nec-
essary to mitigate impacts on water quality. 

"Not later than October 1, 1988, the Admin-
istrator shall submit to Congress a report on the 
results of the study described in subparagraphs (A) 
and (B). Not later than October 1, 1989, the Ad-
ministrator shall submit to Congress a report on 
the results of the study described in subparagraph 
(C). 

"(6) Regulations 

"Not later than October 1, 1993, the Admin-
istrator, in consultation with State and local offi-
cials, shall issue regulations (based on the results 
of the studies conducted under paragraph (5)) 
which designate storm water discharges, other 
than those discharges described in paragraph (2), 
to be regulated to protect water quality and shall 
establish a comprehensive program to regulate 
such designated sources. The program shall, at a 
minimum, (A) establish priorities, (B) establish 
requirements for State storm water management 
programs, and (C) establish expeditious deadlines. 
The program may include performance standards, 
guidelines, guidance, and management practices 
and treatment requirements, as appropriate." 

[***13] In regulating stormwater permits the EPA 
has repeatedly expressed a preference for doing so by way 
of BMP's, rather than by way of imposing either tech-
nology-based or water quality-based numerical limita-
tions. "Unlike discharges of process wastewater where 
numeric effluent limitations (technology-based and/or 
water-quality-based) are typically used to control the 
discharge of pollutants from industrial facilit[y's], the 
primary permit condition used to address discharges of 

the storm water discharge contributes to a viola-
tion of a water quality standard or is a significant 
contributor of pollutants to waters of the United 
States. 

"(3) Permit requirements 

"(A) Industrial discharges 

"Permits for discharges associated with in-
dustrial activity shall meet all applicable provi-
sions of this section and section 1311 of this title. 

"(B) Municipal discharge 

"Permits for discharges from municipal storm 
sewers-- 

"(i) may be issued on a system- or jurisdic-
tion-wide basis; 

"(ii) shall include a requirement to effectively 
prohibit non-storm water discharges into the storm 
sewers; and 

"(iii) shall require controls to reduce the dis-
charge of pollutants to the maximum extent prac-
ticable, including management practices, control 
techniques and system, design and engineering 
methods, and such other provisions as the Ad-
ministrator or the State determines appropriate for 
the control of such pollutants. 

"(4) Permit application requirements 

"(A) Industrial and large municipal dis-
charges 

"Not later than 2 years after February 4, 1987, 
the Administrator shall establish regulations set-
ting forth the permit application requirements for 
storm water discharges described in paragraphs 
(2)(B) and (2)(C). Applications for permits for 
such discharges shall be filed no later than 3 years 
after February 4, 1987. Not later than 4 years after 
February 4, 1987, the Administrator or the State, 
as the case may be, shall issue or deny each such 
permit. Any such permit shall provide for com-
pliance as expeditiously as practicable, but in no 
event later than 3 years after the date of issuance 
of such permit. 

"(B) Other municipal discharges 

"Not later than 4 years after February 4, 1987, 
the Administrator shall establish regulations set-
ting forth the permit application requirements for 
storm water discharges described in paragraph 
(2)(D). Applications for permits for such dis-
charges shall be filed no later than 5 years after 
February 4, 1987. Not later than 6 years after 
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pollutants in a facilities stormwater is a pollution preven-
tion plan. The development and implementation of a 
site-specific stormwater pollution prevention plan is con-
sidered to be the most important requirement of the EPA 
and State issued stormwater general permits. Site-specific 
stormwater pollution prevention plans allow permittees to 
develop and implement best management practices', 
whether structural or non-structural, that are best suited 
for controlling stormwater discharges from their industrial 
facility." (U.S. EPA NPDES Permit Writers' Manual (Dec. 
1996) pp. 149-150; see also U.S. E.P.A. Interim Permit-
ting Strategy Approach for Water Quality-Based Effluent 
Limitations in Storm Water Permits, 61 Fed. Reg. 43761 
[***14] (Aug. 26, 1996); and U.S. E.P.A. Questions and 
Answers, 61 Fed. Reg. 57425 (Nov. 6, 1996).) In addition 
to the rationale it has expressed, the EPA also adopted 40 
Code of Federal Regulations part 122.44(k) (2005) 
[*257] so that the regulation reads, in part, as follows: 
[HN6] "[E]ach NPDES permit shall include conditions 
meeting the following requirements when applicable. 
[III  [1] 

"(k) Best management practices (BMPs) to control or 
abate the discharge of pollutants when: 

"(1) Authorized under section 304(e) of the CWA for 
the control of toxic pollutants and hazardous substances 
from ancillary industrial activities; 

"(2) Authorized under section 402(p) of the CWA for 
the control of stormwater discharges; 

"(3) Numeric effluent limitations are infeasible; or 

"(4) The practices are reasonably necessary to 
achieve effluent limitations and standards or to carry out 
the purposes and intent of the CWA." 

As we explain more fully below, essentially 40 Code 
of Federal Regulations part 122.44(k)(2) (2005) allows 
permitting agencies to treat BMP's as the type of 
WQBEL's appropriate for control of stormwater dis-
charges. 

IV 

[***15] Reasonable Potential Analysis 

In its first argument on appeal Divers' contends that 
because the Regional Board did not identify and analyze 
the numeric level of particular pollutants in the Navy's 
stormwater discharges, it did not perform the reasonable 
potential analysis required by 40 Code of Federal Regu-
lations part 122.44(d)(1) (2005). 

(4) Contrary to Divers's argument, [I-11\17] 40 Code of 
Federal Regulations part 122.44(d)(1) (2005) does not 
require that in all cases a permitting authority analyze the 
particular pollutants in an applicant's stormwater dis- 

charges. As we have seen, [**505] the procedures a 
permitting agency must engage in in performing the re-
quired reasonable potential analysis are set forth in 40 
Code of Federal Regulations part 122.44(d)(1)(ii). By its 
terms that portion of the regulation does not require any 
analysis of particular pollutants. Rather, it only requires 
that the permitting authority use procedures that account 
for existing controls, the variability of the pollutants in 
effluent, the sensitivity of [*258] species to toxicity, and 
the dilution of effluent in receiving waters. (40 C.F.R. § 
122.44(d)(1)(ii).) [***16] While, as Divers' points out, a 
numeric analysis of particular pollutants would in most 
instances be the most effective means of meeting the 
requirements of 40 Code of Federal Regulations part 
122.44(d)(1)(ii), that is not the only means of meeting the 
requirements of the regulation. As the trial court noted, 
the Regional Board performed a water quality analysis 
and made extensive findings with respect to the toxicity of 
copper and zinc in the Navy's discharge and established 
benchmarks for concentrations of those chemicals in the 
Navy's discharges. The fact the studies the Regional 
Board performed did not produce numeric analysis of all 
the potential pollutants in the Navy's stormwater dis-
charges did not prevent the Regional Board from none-
theless concluding, on the basis of the studies it did per-
form, that the stormwater discharges had a reasonable 
potential to cause or contribute to pollution in the bay 
above state water quality standards. As the Regional 
Board points out and the EPA has repeatedly noted, 
stormwater consists of a variable stew of pollutants, in-
cluding toxic pollutants, from a variety of sources which 
impact a receiving body on a [***17] basis which is only 
as predictable as the weather. Given these circumstances 
the Regional Board could reasonably conclude that any 
attempt to provide a numeric analysis of pollutants in 
stormwater discharges was not the most effective means 
of determining whether WQBEL's were nonetheless 
needed for the Navy's stormwater discharges. 

[HN8] (5) Inherent in the flexibility we find in 40 
Code of Federal Regulations part 122.44(d)(1)(ii) (2005) 
is our conclusion the BMP'S authorized by 40 Code of 
Federal Regulations section 122.44(k)(2) are in fact 
WQBEL's, which a permitting authority may employ 
when it has found that stormwater discharges may cause a 
receiving body to exceed state water quality standards. In 
reaching this conclusion we are persuaded by the rea-
soning the court adopted in Communities, where the op-
ponent of a permit argued that numeric WQBEL's were 
required by 40 Code of Federal Regulations part 
122.44(d)(1). "Case law is limited. A few cases seem to 
assume that a WQBEL is always a number, but the cases 
do not squarely address and decide the issue. [Citations.] 
But Natural Resources Defense Council, Inc. v. Costle 
(D. C. Cir. 1977) 186 U.S. App. D.C. 147 [568 F.2d 1369] 
[***18] (Costle), suggests that Congress did not intend 
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numeric effluent limitations to be the only limitation on 
pollution discharges under the CWA, but intended a 
flexible approach including alternative effluent control 
strategies. [Citation.] 

"We find instructive a prior decision of the State 
Board, of which we have taken judicial notice: In the 
Matter of the Petition of Citizens for a Better Environment, 
Save San Francisco Bay Association, and Santa Clara 
Valley [*259] Audubon Society (Order No. WQ 91-03, 
May 16, 1991) 1991 WL 135460 (Cal.St.Wat.Res.Bd.). In 
that order, the State Board stated: The petitioners con-
tend that the Clean Water Act, and regulations and court 
decisions interpreting the Act, require the inclusion of 
numeric effluent limitations in NPDES permits ... . We 
have reviewed these authorities, and also opinions we 
have received [**506] from EPA, and conclude that 
numeric effluent limitations are not legally required. 
Further, we have determined that the program of prohibi-
tions, source control measures and "best management 
practices" set forth in the permit constitutes effluent 
limitations as required by law.' [Citation.] 

"The State Board noted the EPA's [***19] regulatory 
definition of 'effluent limitation' was broad, and noted that 
the Costle decision supported the conclusion that numeric 
limitations were not required--especially since CWA ' 
"gives EPA considerable flexibility in framing the permit 
to achieve a desired reduction in pollutant discharges. ..." ' 
[Citation.] 

"Specifically referring to section 122.44(d)(1), the 
State Board noted the regulation did not contain 'the term 
"numeric" effluent limitation. ... Concededly, in most 
cases, the easiest and most effective chemical-specific 
limitation would be numeric. However, there is no legal 
requirement that effluent limitations be numeric.' [Cita-
tion.] " (Communities, supra, 109 Cal.App.4th at pp. 
1104-1105.) 

[HN9] (6) Where, as in the case of stormwater dis-
charges, BMP's will be the WQBEL's employed, the study 
performed under 40 Code of Federal Regulations part 
122.44(d)(1)(ii) (2005) must at a minimum look to the 
likely impact of stormwater as a whole on the receiving 
body; however, as we have seen, the BMP's that may be 
imposed if there is a determination that state water quality 
standards will be exceeded are usually systemic proce-
dures [***20] tailored to decrease the overall risk toxic 
pollutants from the discharger will reach stormwater 
runoff. Because there is no direct correlation between the 
type and volume of toxic pollutants in stormwater and the 
BMP's that will be employed to reduce those volumes, a 
permitting authority can reasonably conclude that in the 
case of stormwater discharges such a detailed numeric 
analysis is not a cost-effective means of performing a 
"reasonable potential" analysis. In sum, contrary to Di- 

vers' contention, the Regional Board was not required to 
perform a numeric analysis of each pollutant in the Navy's 
stormwater discharges. [*260] 

V 

Feasibility Study 

Divers' does not accept our conclusion the Regional 
Board was authorized to employ BMP's in lieu of numeric 
WQBEL's. Instead, Divers' argues that in the case of 
industrial permits, such as the one the Navy obtained, 
BMP's are permissible only upon a finding by the per-
mitting authority that numeric WQBEL's are not feasible. 
We do not read 40 Code of Federal Regulations part 
122.44(k)(2) (2005) so narrowly. 

As we have noted, 40 Code of Federal Regulations 
part 122.44(k)(2) (2005) [***21] gives permitting au-
thorities the power to impose BMP's when they are 
" [a]uthorized under section 402(p) of the CWA for the 
control of storm water discharges." Divers' contends that 
section 402(p) of the CWA (33 U.S.C. § 1342(p)) does not 
authorize BMP's to control industrial stormwater dis-
charges and that the only authority for use of BMP's in an 
industrial setting is provided by 40 Code of Federal 
Regulations part 122.44(k)(3), which permits BMP's 
when numeric effluent limitations are not feasible. 

Divers' fundamentally misinterprets section 402(p) of 
the CWA. Before enactment of section 402(p) there was 
considerable controversy over whether and in what 
manner stormwater discharges were subject to permitting 
under the CWA. (See Building Industry Assn. of San 
Diego County v. State [**507] Water Resources Control 
Bd., supra, 124 Cal.App.4th at pp. 873-874.) Enactment 
of section 402(p) made it clear that such discharges were 
subject to the permitting requirements of the CWA and 
gave the EPA broad discretion in developing and en-
forcing rules governing stormwater discharges. In this 
context BMP's are expressly mentioned in [***22] the 
statute as one of the limitations a permitting authority may 
impose in municipal stormwater permits. (See 33 U.S.C. § 
I342(p)(3)(B)(iii).) However, neither the absence of an 
express reference to BMP's in industrial settings nor the 
illustrative reference with respect to municipal stormwa-
ter permits, is very persuasive in determining whether, as 
the Regional Board and the EPA have found, in enacting 
section 402(p) Congress intended to authorize a wide 
array of controls over all stormwater discharges, including 
use of BMP's. In this regard we note the final paragraph of 
section 402(p) contains a further reference to BMP'S and 
gives the EPA the power to use management practices as a 
means, among others, of controlling stormwater dis-
charges from sources other than industrial activities and 
municipalities. This reference to management practices, 
along with the reference to the use of BMP's in municipal 
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settings, show that in enacting section 402(p) of the CWA, 
Congress clearly recognized the role of BMP's as a means 
of controlling pollutants in stormwater discharges. [*261] 

In sum, [HN10] there is nothing on the face of the 
statute that suggests that in making express [***23] ref-
erence to BMP's in particular instances Congress intended 
to limit use of BMP's in controlling stormwater discharges 
in general. 

5
Indeed, we can discern no rationale which 

would permit BMP's in the case of municipalities and 
other nonindustrial stormwater discharges but bar them in 
the case of industrial discharges. Thus the EPA, along 
with the Regional Board, could reasonably conclude that 
in enacting section 402(p) of the CWA. Congress intended 
to permit the EPA and permitting authorities wide dis-
cretion in regulating stormwater runoff, including the use 
of BMP's where the agencies believed they were appro-
priate. 

5 As we noted in Building Industry Assn. of San 
Diego County v. State Water Resources Control 
Bd., supra, 124 Cal.App.4th at page 874, under 
section 402(p)(3)(B)(iii) of the CWA municipali-
ties are only required to reduce "pollutants to the 
maximum extent practicable," whereas stormwa-
ter from industrial discharges must be governed by 
WQBEL's. Nothing in our opinion in Building 
Industry Assn. of San Diego County v. State Water 
Resources Control Bd. addressed the specific 
question raised here: whether a permitting au-
thority may use BMP's as a means of limiting in-
dustrial stormwater waste. 

[***24] Because the Regional Board and EPA's in-
terpretation of section 402(p) of the CWA is not at odds 
with either the language or overall purposes of the statute, 
we must accept it. (See Communities, supra, 109 
Cal.App.4th at p. 1104.) Accordingly, read in light of that 
interpretation of the statute, 40 Code of Federal Regula-
tions part 122.44(k)(2) (2005) fully authorized the Re-
gional Board to use BMP's as the principal means of •lim-
iting the Navy's stormwater discharges. 

VI 

Benchmarks 

As we have noted, under the permit the Navy is re-
quired to determine whether levels of zinc and copper in 
its stormwater discharges reach designated benchmarks, 
and if they do the Navy is then required to review and 
amend its BMP's. The benchmarks for these chemicals is 
higher than applicable water quality [**508] standards 
for San Diego Bay as set forth in the EPA's California 
toxic rule (CTR). (See 65 Fed. Reg. 31682-31719 (May 
18, 2000).) Contrary to Divers's argument, the discrep- 

ancy between the benchmarks and CTR standards does 
not invalidate the permit. 

The CTR was adopted by the EPA because California 
failed to adopt final water quality standards [***25] as 
required by the CWA. (See 33 U.S.C. § 1313(c); 40 C. F.R. 
§§ 131.6, 131.12 (2005).) The standards set forth in the 
CTR are expressed as numeric criteria for specific toxic 
pollutants and apply to California's inland waters and 
enclosed bays and estuaries. Following the holding in 
Communities, it is now clear that in implementing nu-
meric [*262] water quality standards, such as those set 
forth in the CTR, permitting agencies are not required to 
do so solely by way of corresponding numeric WQBEL's. 
(Communities, supra, 109 Cal.App.4th at pp. 1095, 
1104-1105.) In Communities the court stated: "[A] water 
quality standard can be numeric; the question before us is 
whether a WQBEL, which implements a ... numeric water 
quality standard, must itself be numeric." (Id. at p. 1095.) 
The court then went on to answer this question in the 
negative. (Id. at pp. 1104-1105.) 

We also note that in adopting the CTR, the EPA took 
note of the use of BMP's as a means of controlling mu-
nicipal runoff and stated that the EPA "believes that 
compliance with water quality standards [***26] through 
the use of Best Management Practices (BMPs) is appro-
priate." (65 Fed. Reg. 31703 (May 18, 2000).) This ref-
erence to BMP's, in the context of adopting the CTR, 
supports the Regional Board's contention that the CTR 
does not require it to impose the CTR's numeric water 
quality standards as numeric limits on toxic substances in 
the Navy's stormwater discharges. 

In sum the Regional Board was empowered to en-
force the CTR by way of the BMP's and benchmarks set 
forth in the permit. Although the CTR governs the entire 
bay, including the point of any discharge, in employing 
benchmarks for further action by the Navy, the permit 
does not in any manner authorize the Navy to violate the 
CTR. In this context the benchmarks only serve as a 
means of ensuring that the Navy will monitor toxicity of 
its stormwater discharges and take appropriate action in 
the event it discovers toxicity at designated levels. As the 
Regional Board points out, it is fully capable of taking 
enforcement action against the Navy in the event a viola-
tion of the CTR occurs. 

VII 

Delegation of Discretion 

Finally, we note that Divers' contends that in allow-
ing the Navy to develop a prevention [***27] plan, in-
cluding BMP's, the permit delegated too much discretion 
to the Navy. Our review of the record does not support 
this contention. The requirements of the prevention plan 
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the Navy must develop are set forth in an 18-page at-
tachment to the permit. The attachment sets forth in some 
detail what the plan must include in terms of identifying 
sources of pollution, monitoring, recordkeeping and re-
porting. In particular, we note the permit provides that 
" [u]pon notification by the Regional Board and/or local 
agency that the [prevention plan] does not meet one or 
more of the minimum requirements of this Section," the 
Navy must revise the plan and implement [*263] addi-
tional BMP's that are effective in reducing and eliminat-
ing pollutants in its discharges. Thus the permit both 
carefully limits the [**509] Navy's discretion in devel-
oping a prevention plan and provides for meaningful 
regulatory review of the prevention plan. (See Environ- 

mental Defense Center, Inc. v. U.S. E.P.A. (9th Cir. 2003) 
344 F.3d 832, 856.) 

Judgment affirmed. 6  

6 Amicus curiae California Coastkeeper Alli- 
ance asked that we take judicial notice of data it 
prepared and filed with the State Board in other 
proceedings and after the Regional Board issued 
the Navy's permit. We deny the request for judicial 
notice. Appellant's objection to respondents' 
lodgment of exhibits is overruled. 

Nares, J., [***28] and Haller, J., concurred. 

A petition for a rehearing was denied December 27, 
2006. 
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RAYMOND ELDER, a Minor, etc., Plaintiff and Appellant, v. HARRY R. 
ANDERSON et al., Defendants and Respondents 

Civ. No. 36 

Court of Appeal of California, Fifth Appellate District 

205 Cal. App. 2d 326; 23 Cal. Rptr. 48; 1962 Cal. App. LEXIS 2137 

June 29, 1962 

SUBSEQUENT HISTORY: [***1] A Petition for a 
Rehearing was Denied July 25, 1962. Conley, J., did not 
Participate Therein. Respondents' Petition for a Hearing 
by the Supreme Court was Denied August 22, 1962. 

PRIOR HISTORY: APPEAL from a judgment of the .  

Superior Court of Fresno County. Leonard Irving Meyers, 
Judge. 

Action for damages for an alleged libelous statement 
made by school district trustees about a student. 

DISPOSITION: Reversed. Judgment of dismissal on 
the pleadings, reversed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiffs, 17-year-old boy 
and his mother as guardian ad litem, appealed a judgment 
of the Superior Court of Fresno County (California), 
which entered a judgment of dismissal on the pleadings on 
the basis of sovereign immunity. The action alleged li-
belous statements about the son by defendants, the school 
district trustees and superintendent. 

OVERVIEW: The alleged libel was part of a special 
announcement mailed to the general public within the 
boundaries of the school district. The trial court dismissed 
on the ground that the suit was against public school of-
ficials who had immunity for an alleged libel in the per- 

formance of their official duties. The court reversed and 
found that all matters in which discretion was not allowed 
were ministerial acts, that the prohibition expressed in Cal. 
Educ. Code § 10751 constituted a mandatory, 
hard-and-fast rule against dissemination of personal in-
formation concerning pupil, and that violation of § 10751 
eliminated the doctrine of sovereign immunity as far as 
the trustees were concerned. The court noted that the 
special announcement did not imply that the son was 
being charged with certain indiscretions but stated as a 
pure matter of fact that the he was involved in serious 
violations of manners, morals, and discipline. The court 
found more than a good faith mistaken action. The trus-
tees violated a code section prohibiting dissemination of 
personal information concerning pupils, and thus stepped 
outside the protection of their office. 

OUTCOME: The court reversed the judgment of dis-
missal on the pleadings. 

LexisNexis(R) Headnotes 

Civil Procedure > Pleading & Practice > Defenses, 
Demurrers & Objections > Failures to State Claims 
Torts > Intentional Torts > Defamation > Procedure 
[11N1] On an appeal from a judgment of dismissal entered 
on the pleadings, the facts alleged in the complaint must 
be taken to be true, and the reviewing court must assume 
that the plaintiff can prove all facts as alleged. However, 
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the appellate function does not include fact finding. Ac-
cordingly, questions as to whether the material com-
plained of is in fact defamatory and questions relating to 
defenses, if any, will not be considered or determined. 
The task of the reviewing court is to determine whether 
the trial court erred in finding a proper case for application 
of the doctrine of civil immunity. 

Education Law > Administration & Operation > Boards 
of Elementary & Secondary Schools > Authority 
Governments > Local Governments > Employees & 
Officials 
[HN2] Cal. Educ. Code § 10751 specifically provides that 
no teacher, principal, employee, or governing board 
member of any public, private, or parochial school shall 
give out any personal information concerning any par-
ticular minor pupil enrolled in the school in any class of 
the twelfth grade or below or in the thirteenth or four-
teenth grades of a public junior college to any person 
except under judicial process unless the person is one of 
the following: (a) A parent or guardian of such pupil. (b) 
A person designated by such parent or guardian in writing. 
(c) An officer or employee of a public, private, or paro-
chial school where the pupil attends, has attended, or 
intends to enroll. (d) An officer or employee of the United 
States, the State of California, or a city, city and county, or 
county seeking information in the course of his duties. (e) 
An officer or employee of a public or private guidance or 
welfare agency of which the pupil is a client. 

Education Law > Administration & Operation > Boards 
of Elementary & Secondary Schools > Authority 
Education Law > Students > Student Records > General 
Overview 
[HN3] Cal. Educ. Code § 10751 requires strict interpre-
tation. It indicates by the exceptions that the legislative 
intent was to permit only the giving of personal informa-
tion concerning the pupils involved in the participation of 
athletics and school activities, the winning of honors and 
awards and other similar information. It also permits the 
giving of personal information concerning the age and 
scholastic records of a pupil and lists of names and ad-
dresses of seniors in high schools to private business or 
professional schools and colleges. Thus, under no cir-
cumstances is any information to be given out by the 
school or its officials for any other purposes, whether 
beneficial or detrimental, except when waived in a public 
hearing under Cal. Educ. Code § 986. 

Governments > Local Governments > Claims By & 
Against 

[HN4] Discretionary acts are those wherein there is no 
hard and fast rule as to the course of conduct that one must 
or must not take and, if there is a clearly defined rule, such 
would eliminate discretion. "Discretion" is defined as 
follows: "Discretion in the manner of the performance of 
an act arises when the act may be performed in one of two 
or more ways, either of which would be lawful, and where 
it is left to the will or judgment of the performer to de-
termine in which way it shall be performed. But when a 
positive duty is enjoined, and there is but one way in 
which it can be performed lawfully, then there is no dis-
cretion. Where the law prescribes and defines the duties to 
be performed with such precision and certainly as to leave 
nothing to the exercise of discretion or judgment, the act is 
ministerial, but where the act to be done involves the 
exercise of discretion and judgment it is not to be deemed 
merely ministerial. 

Governments > Local Governments > Claims By & 
Against 
Healthcare Law > Actions Against Facilities > Facility 
Liability > Hospitals 
Torts > Public Entity Liability > Liability > General 
Overview 
[HN5] Government officials are liable for the negligent 
performance of their ministerial duties but are not liable 
for their discretionary acts within the scope of their au-
thority. 

Governments > Local Governments > Claims By & 
Against 
[HN6] Governmental officials are not personally liable 
for discretionary acts within the scope of their authority, 
and this rule applies not only to acts essential to the ac-
complishment of the main purposes for which the office 
was created but also to acts which, although only inci-
dental and collateral, serve to promote those purposes. 

Education Law > Immunities > General Overview 
Estate, Gift & Trust Law > Trusts > Trustees > General 
Overview 
Governments > Local Governments > Claims By & 
Against 
[HN7] School boards have only such authority as is spe-
cifically granted by the legislature, to be exercised in the 
mode and within the limits permitted by the statute. Im-
munity exists for discretionary acts if the acts complained 
of are beyond the course and scope of the duties of the 
school trustees. 
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Governments > Local Governments > Claims By & 
Against 
Governments > State & Territorial Governments > 
Claims By & Against 
Torts > Public Entity Liability > Immunity > Sovereign 
Immunity 
[11N8] The defense of sovereign immunity from suit 
presents a jurisdictional question; that the state may not be 
sued without its consent. This immunity protects public 
officers and employees acting within the scope of their 
duties, even against charges of malicious personal torts, 
such as libel, slander, and false prosecution. 

Education Law > Administration & Operation > Boards 
of Elementary & Secondary Schools > Authority 
Education Law > Students > Disciplinary Proceedings > 
Decisions 
Education Law > Students > Discipline Methods > Ex-
pulsions 
[HN9] While Cal. Educ. Code § 984(c), (d) provide for 
regular and special meetings and notices of such meetings 
of the school trustees, there is no express authorization 
given to the board to set forth matters in such advance 
notices which are prohibited by Cal. Educ. Code § 10751. 
It is provided by Cal. Educ. Code § 985 that no action 
authorized or required by law shall be taken by the gov-
erning board of a school district except in a meeting open 
to the public. An exception thereto is made by § 986 of 
which states, in part that notwithstanding the provisions of 
§ 985 of this code the governing body of a school district 
may hold executive sessions to consider the expulsion, 
suspension, or disciplinary action in connection with any 
pupil of the school district, if a public hearing upon such 
question would lead to the giving out of information 
concerning school pupils which would be in violation of § 
10751. 

Administrative Law > Governmental Information > 
Public Meetings > Sunshine Legislation 
Education Law > Students > Discipline Methods > Ex-
pulsions 
Education Law > Students > Discipline Methods > 
Suspensions 
[HN10] The school district is permitted by the Open 
Meetings Law, Cal. Educ. Code § 985 to hold an execu-
tive session to consider disciplinary problems, but only 
when it would not violate Cal. Educ. Code § 10751, which 
prohibits the school trustees from giving out personal 
information concerning a pupil. In other words, the school 
district is prohibited from holding open meetings on such 
subjects, unless a public meeting is requested by the pupil 
concerned, or by his parent or guardian. If no such request 
is made, the school district's governing board may hold a  

closed door, executive session where the subject matter of 
the inquiry involves the disclosure of personal informa-
tion.However, the last sentence of § 986 provides that 
after the matter has been considered, either in executive 
session or public meeting, the final action of the board 
shall be taken at a public meeting and the result of such 
action shall be a public record of the school district. This 
allows the result of such action to be a public record 
without the details as to the cause or reason for the result, 
and would allow the board to put out for the first time the 
information that a student had been suspended or expelled, 
but without explaining the details. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 

(1) Appeal--Presumptions--Judgment. --On appeal 
from a judgment of dismissal entered on the pleadings, the 
facts alleged in the complaint will be taken as true and the 
appellate court will assume that plaintiff can prove all 
facts as alleged. 

(2) Id.--Questions of Law and Fact--Function of Court. 
--The appellate function does not include fact finding. 

(3) Libel--Appeal--Function of Court. --On appeal 
from a judgment of dismissal entered on the pleadings in a 
libel action, the appellate court will not consider or de-
termine questions relating to defense, or whether the 
material complained of is, in fact, defamatory. 

(4) Schools--Construction of School Laws. --Ed. Code, 
§ 10751, relating to disclosure, by school employees, of 
personal information concerning certain minor pupils, 
requires a strict interpretation. 

(5) Id.--Construction of School Laws. --Ed. Code, § 
10751, indicates, by the exceptions, that the legislative 
intent was to permit only the giving of personal informa-
tion concerning the pupils involved in the participation of 
athletics and school activities, the winning of honors and 
awards and similar information. 

(6) Id.--Construction of School Laws. --With respect to 
pupils referred to in Ed. Code, § 10751, the section indi-
cates that under no circumstances, is any information to 
be given out by the school or its officials for any purposes 
other than those therein set forth, except under § 986, after 
waiver in a public hearing. 

(7) Words and Phrases -- "Discretionary Acts." --
Discretionary acts are those wherein there is no hard and 
fast rule as to the course of conduct that a person must or 
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must not take; a clearly defined rule would eliminate 
discretion. 

(8) Schools--Construction of School Laws. --The pro-
hibition in Ed. Code, § 10751, constitutes a mandatory 
hard and fast rule. 

(9a) (9b) Id.--Liability. --School trustees' violation of Ed. 
Code, § 10751, eliminates the doctrine of sovereign im-
munity as far as the trustees are concerned. 

(10) Public Officers -- Civil Liability. -- Government 
officials are liable for negligent performance of their 
ministerial duties. 

(11) State of California--Liability. --Civ. Code, § 22.3, 
re-enacts the rule of sovereign immunity and was de-
signed to temporarily nullify the effect of Muskopf v. 
Corning Hospital Dist., 55 C.2d 211, insofar as that de-
cision affected the governmental agency itself, not its 
agents and employees. 

(12) Schools--Boards of Education--Powers. --School 
boards have only such authority as is specifically granted 
by the Legislature to be exercised in the mode and within 
the limits permitted by the statute. 

(13) Id.--Liability. --No immunity exists for discretion-
ary acts of a school trustee, if the acts are beyond the 
course and scope of the trustee's duties. 

(14) Public Officers--Civil Liability. --Governmental 
officials are not personally liable for discretionary acts 
within the course and scope of their authority, and the rule 
applies not only to acts essential to accomplishment of the 
main purpose for which the office was created, but also to 
acts that, although only incidental and collateral, serve to 
promote these purposes. 

(15) Schools--Construction of School Laws. --Ed. Code, 
§ 984, subds. (c), (d), provide for regular and special 
meetings and notices of the meetings of the school trus-
tees, but there is no express authorization to set forth in 
such advance notices matters prohibited by Ed. Code, § 
10751. 

(16) Id.--Boards of Education--Meetings. --Under Ed. 
Code, § 985, the school district is prohibited from holding 
open meetings to consider disciplinary problems in which 
personal information concerning the minor pupils referred 
to in Ed. Code, § 10751 is disclosed, unless a public 
meeting is requested by the pupils or their parents or 
guardians. 

(17) Id.--Boards of Education--Meetings. --Ed. Code, § 
986, permits the result of a meeting of school trustees to 
be a public record without disclosing the details as to the 
cause or reason for the result, and would allow the board 
of trustees to divulge, for the first time, that a student had 
been suspended or expelled, but without explaining the 
details. 

(18) Id.--Liability. --Violation of Ed. Code, § 10751, has 
no direct penalty even if truthful information is given; 
however, if the information is false and defamatory, the 
trustees, individually, are responsible as to libel and 
slander, as would be other citizens. 

(19) Id.--Liability. --The superintendent of a school 
district does not have immunity from liability insofar as 
he may have made, or caused to be made, defamatory 
statements concerning a minor pupil to members of the 
general public, where the statements do not constitute 
merely reports of official action, but purport to be state-
ments of fact within his personal knowledge. 

COUNSEL: Meux, Gallagher, Baker & Manock, Avery, 
Meux & Gallagher and John H. Baker for Plaintiff and 
Appellant. 

Barrett & Wagner, Honey, Mayall, Hurley & Knutsen and 
James F. Wagner for Defendants and Respondents. 

Irving G. Breyer as Amicus Curiae on behalf of Defen-
dants and Respondents. 

JUDGES: Brown, J.  Stone, Acting P. J., concurred. 
Conley, P. J., deeming himself disqualified, did not par-
ticipate. 

OPINION BY: BROWN 

OPINION 

[*328] [**49] This action was brought by plain-
tiffs mother, Laura M. Elder, as guardian ad litem for her 
17-year-old son, for claimed damages from an alleged 
libelous statement made by five defendants who were all 
of the duly elected trustees of the Caruthers Union High 
School District, and defendant Harry [* **2] R. Anderson, 
who was the superintendent and an employee of said 
district. Said defendants were not named in their official 
capacities. The alleged libel is part of an extensive special 
announcement mailed to many members of the general 
public within the boundaries of the school district. The 
portion of the announcement concerned and pleaded in 
the complaint is as follows: 

"At a special public meeting to [be] held Tuesday, 
November 24, 1959, in the Caruthers High School 
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Gymnasium at 7:30 p. m. the Caruthers High School 
Board of Trustees, the administration, teachers and 
sponsors of the Los Angeles Band trip will bring the 
public in full focus on the serious violation of manners, 
morals and discipline that occurred in Los Angeles 
[*329] as the direct result of interference by the Elder and 
Fries boys who are now suspended from school." 

However, although not complained of, the an-
nouncement continued: "These boys were not members of 
the Band, but were in Los Angeles on their own. This is 
the issue that brought on this development; therefore, the 
full details will be open for all the public to hear and any 
other matter will be heard at this time, if desired." 

The pretrial [***3] conference order stated that 
Harry Anderson was the superintendent and employee of 
the school district; that the other five defendants were the 
duly [**50] elected trustees of the school district; that the 
five trustees prepared the entire special announcement 
hereinabove referred to and mailed copies thereof to many 
members of the general public within the boundaries of 
the high school district; and that the said alleged libelous 
statement is contained in said special announcement. 

Subsequently, the defendants filed a motion to dis-
miss plaintiffs complaint on the ground that said com-
plaint was beyond the jurisdiction of the superior court, 
being barred by the doctrine of civil immunity 

The court entered a judgment and order for dismissal 
on the ground that the action is beyond the jurisdiction of 
the superior court because the suit is against defendants 
who are public school officials and clothed with civil 
immunity for an alleged libel in the performance of their 
official duties. 

Plaintiff made a motion for a new trial which was 
denied, and it is from the judgment that plaintiff now 
appeals. 

(1) [HN1] On an appeal from a judgment of dis-
missal entered on the pleadings, the facts alleged [***4] 
in the complaint must be taken to be true ( Saroyan v. 
Burkett, 57 Cal.2d 706, 708 [21 Cal.Rptr. 557, 371 P.2d 
293], and we must assume that the plaintiff can prove all 
facts as alleged. (2) However, the appellate function does 
not include fact finding. (3) Accordingly, questions as to 
whether the material complained of is in fact defamatory 
and questions relating to defenses, if any, will not be here 
considered or determined The task of this court is to 
determine whether the trial court erred in finding this to be 
a proper case for application of the doctrine of civil im-
munity. 

Plaintiff claims that the doctrine of civil immunity 
does not apply to public officials if they are performing 
ministerial acts as opposed to discretionary acts, or if their 
acts are not within the course and scope of their authority. 

[*330] [HN2] Education Code, section 10751, spe-
cifically provides: No teacher, principal, employee, or 
governing board member of any public, private, or paro-
chial school shall give out any personal information 
concerning any particular minor pupil enrolled in the 
school in any class of the twelfth grade or below or in the 
thirteenth or fourteenth grades of a public [***5] junior 
college to any person except under judicial process unless 
the person is one of the following: 

"(a) A parent or guardian of such pupil. 

"(b) A person designated by such parent or guardian 
in writing. 

"(c) An officer or employee of a public, private, or 
parochial school where the pupil attends, has attended, or 
intends to enroll. 

"(d) An officer or employee of the United States, the 
State of California, or a city, city and county, or county 
seeking information in the course of his duties. 

"(e) An officer or employee of a public or private 
guidance or welfare agency of which the pupil is a client. 

"Restrictions imposed by this act are not intended to 
interfere with the giving of information by school per-
sonnel concerning participation in athletics and other 
school activities, the winning of scholastic or other honors 
and awards, and other like information. Notwithstanding 
the restrictions imposed by this section, an employer or 
potential employer of the pupil may be furnished the age 
and scholastic record of the pupil and employment rec-
ommendations prepared by members of the school staff, 
and rosters or lists containing the names and addresses of 
seniors in public, private, [***6] or parochial high 
schools or junior colleges may be furnished to private 
business or professional schools and colleges." (Italics 
added.) 

(4) [HN3] This section requires strict interpretation. 
(5) It indicates by the exceptions that the legislative intent 
was to permit only the giving of personal information 
concerning [**51] the pupils involved in the participa-
tion of athletics and school activities, the winning of 
honors and awards and other similar information. It also 
permits the giving of personal information concerning the 
age and scholastic records of a pupil and lists of names 
and addresses of seniors in high schools to private busi-
ness or professional schools and colleges. (6) Thus, 
under no circumstances is any information to be given out 
by the school or its officials for any other purposes, 
whether beneficial or detrimental, except when waived in 
a public hearing under section 986 of the Education Code. 

[*331] Plaintiff admits that the school board has the 
right and the discretion to determine whether or not to 
send out notices calling public meetings and also to send 
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out announcements concerning activities of the school 
board, but that to insert such personal information in 
[***7] the announcements is an express violation of 
section 10751 of the Education Code. 

(7) [HN4] Discretionary acts are those wherein there 
is no hard and fast rule as to the course of conduct that one 
must or must not take and, if there is a clearly defined rule, 
such would eliminate discretion. ( Goodman v. Goodman, 
68 Nev. 484 [236 P.2d 305] .) 

In the case of Blalock v. Johnston, 180 S.C. 40 [185 
S.E. 51, 54, 105 A.L.R. 1115], "discretion" is defined as 
follows: "Discretion in the manner of the performance of 
an act arises when the act may be performed in one of two 
or more ways, either of which would be lawful, and where 
it is left to the will or judgment of the performer to de-
termine in which way it shall be performed. But when a 
positive duty is enjoined, and there is but one way in 
which it can be performed lawfully, then there is no dis-
cretion." 

In State ex rel. Hammond v. Wimberly, 184 Tenn. 132 
[196 S.W.2d 561, 563] , the court stated: ". . . where the 
law prescribes and defines the duties to be performed with 
such precision and certainly as to leave nothing to the 
exercise of discretion or judgment, the act is ministerial, 
but where the act to be done [***8] involves the exercise 
of discretion and judgment it is not to be deemed merely 
ministerial." 

(8) (9a) Therefore, it is the plaintiffs contention 
that all matters in which discretion is not allowed are 
ministerial acts; that the prohibition expressed in section 
10751 of the Education Code constitutes a mandatory, 
hard and fast rule; and that violation of that section 
eliminates the doctrine of sovereign immunity as far as the 
defendant trustees are concerned. With this we agree. 

(10) [HN5] "Government officials are liable for the 
negligent performance of their ministerial duties [cita-
tions] but are not liable for their discretionary acts within 
the scope of their authority [citations] ......( Muskopf v. 
Corning Hospital Dist., 55 Cal.2d 211, 220 [11 Cal.Rptr. 
89, 359 P.2d 457].) 

In Lipman v. Brisbane Elementary School Dist., 55 
Cal.2d 224 [11 Cal.Rptr. 97, 359 P.2d 465], the school 
trustees, outside of a meeting, made certain disparaging 
remarks concerning the superintendent of schools to 
members of the public. Such remarks were that the su-
perintendent was dictatorial, [*332] operated a rub-
ber-stamp board, was overpaid, suppressed facts from the 
board, tampered with [***9] minutes of the meetings, 
received kickbacks from district employees, engaged in 
shady dealings and cleaned up on business transactions. 
The court said, at pages 234, 235: 

"The statements allegedly made to the press and to 
members of the public were not confined to reports of 
charges that were being made; they purported to be 
statements of fact and were beyond the scope of the trus-
tees' powers. In making these statements the three trus-
tees were not within the immunity rule, and a cause of 
action is stated against them. The case of Hardy v. Vial, 
48 Cal.2d 577 [311 P.2d [**52] 494] , relied upon by 
defendants, is distinguishable because the school defen-
dants involved there did not make statements to the public 
but only to three nonschool persons who filed false 
charges against the plaintiff with an appropriate adminis-
trative body in carrying out an alleged conspiracy with the 
officials. . . . They cannot claim immunity insofar as they 
made or caused to be made defamatory statements con-
cerning plaintiff to members of the public which were not 
merely reports of official action but instead purported to 
be statements of fact within their personal knowledge." 

The Lipman [***10] case, at page 230, states that the 
school district, itself, is immune from "tort liability for the 
alleged acts of the trustees within the scope of their au-
thority, and familiar principles of agency preclude its 
liability for acts outside the scope of their authority." It 
further held, at page 233, that: 

"The rule is settled, as pointed out above, that [HN6] 
governmental officials are not personally liable for dis-
cretionary acts within the scope of their authority, and this 
rule applies not only to acts essential to the accomplish-
ment of the main purposes for which the office was cre-
ated but also to acts which, although only incidental and 
collateral, serve to promote those purposes. ( White v. 
Towers, 37 Cal.2d 727, 733 [235 P.2d 209, 28 A.L.R.2d 
636] .)" 

In the present case, the school trustees have stated 
that the complaint alleges an intentional and malicious 
tort, as compared with a negligent act, and that under no 
circumstances is the state liable for intentional and mali-
cious acts of its public officials or its employees. 

(11) Defendants cite Civil Code section 22.3, passed 
by the 1961 session of the Legislature, which reenacts the 
rule of sovereign immunity and which legislative [***11] 
action was held constitutional by our Supreme Court in 
Corning Hospital [*333] Dist. v. Superior Court (the 
Muskopf case, supra), 57 Cal.2d 488 [20 Cal.Rptr. 621, 
370 P.2d 325] . Section 22.3 was designed to temporarily 
nullify the effect of the first Muskopf case, supra, 55 
Cal.2d 211, insofar as it affected the governmental agency 
itself -- not its agents and employees. 

Was the Conduct of the Defendants Beyond the 
Course and Scope of Their Authority 

(12) [HN7] School boards have only such authority 
as is specifically granted by the Legislature, to be exer- 
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cised in the mode and within the limits permitted by the 
statute.  ( Hughes v. Ewing, 93 Cal. 414, 417 [28 P. 
1067] .) 

(13) We think it is clear that no immunity exists for 
discretionary acts if the acts complained of are beyond the 
course and scope of the duties of the school trustees. (See 
Lipman v. Brisbane Elementary School Dist., supra, 55 
Cal.2d 224.) 

The special announcement does not imply that the 
plaintiff was being charged with certain indiscretions, but 
states as a pure matter of fact that the plaintiff minor was 
involved in "serious violations of manners, morals and 
discipline that [***12] occurred in Los Angeles as the 
direct result of interference by the Elder [plaintiff] and 
Fries boys who are now suspended from school." 

(14) It is certainly true that governmental officials 
are not personally liable for discretionary acts within the 
course and scope of their authority, but, as the Lipman 
case provides (p. 233), ". . . this rule applies not only to 
acts essential to the accomplishment of the main purposes 
for which the office was created but also to acts which, 
although only incidental and collateral, serve to promote 
these purposes." We admit that the case before us may be 
an important one to all public officials. It is true that 
official bodies should obtain and retain outstanding citi-
zens to [**53] hold public office, even though the posi-
tions may not have a great deal of monetary compensation 
but only the reward of public service. We borrow some of 
the language of Judge Learned Hand, stated in Gregoire v. 
Biddle, 177 F.2d 579, 581: To subject citizens serving as 
public officers to suit and trial in every instance in which 
their good faith but mistaken actions caused injury to 
another "would dampen the ardor of all but the most 
resolute, or the most [***13] irresponsible, in the un-
flinching discharge of their duties." But here we find more 
than a good faith mistaken action. (9b) In this case de-
fendants' trustees violated a code [*334] section prohib-
iting dissemination of personal information concerning 
pupils, and thus stepped outside the protection of their 
office. 

In the case of Hancock v. Burns, 158 Cal.App.2d 785 
[323 P.2d 456] , the Senate Fact Finding Committee on 
Un-American Activities made certain statements regard-
ing the plaintiffs to their employer, causing them to lose 
their positions. It was held that the action of defendants 
was protected by their legislative immunity from suit. 
This is far different from the case before us in which the 
alleged defamatory statements were made in the general 
circulation of a special announcement to many members 
of the general public in the school district. In Hancock, the 
court said at page 792: 

"If government, operating through the individuals 
who form it, is afforded immunity from private suit only  

when its actions are beyond any question, and loses that 
immunity upon mere allegation of improper motives or 
unlawful acts in a complaint seeking damages, then those 
persons [***14] who form government are subject to the 
threat of personal liability in any matter in which their 
discretion is exercised." 

Hancock states further at page 792, ". . . that when 
elected officials so conduct themselves as to indicate a 
lack of essential obligation to their responsibilities there 
are remedies available to the electorate. . . ." 

Defendants complain that this quotation from the 
special announcement is taken out of context. Matters to 
be discussed at the meeting which were mentioned in the 
special announcement were: That a group of people had 
held a meeting to which the trustees, teachers or public 
were not invited on how to improve the school district; 
that at this meeting the true purpose was to discuss and 
circulate a petition relative to dividing the school district 
and eliminating the administrators; that one of the persons 
at the meeting, Mr. Fries, was dissatisfied because his son 
had been suspended from school and that he wanted a 
special set of rules to apply to his son; and that the school 
trustees had been complimented on their efforts in seeing 
that the school was operated in an efficient and orderly 
manner. The portion complained about in this action 
[***15] next appeared; and, lastly, there were statements 
that the trustees, administrators and teachers felt that any 
issue should be brought before the Board of Education at 
the proper time, with both the public and officials at-
tending; that the board does not believe in secret meet-
ings; that the greatest help to the school district would be 
the elimination of those [*335] few students who refuse 
to study and obey the rules and cause a constant turmoil; 
and that the proposed special meeting was for the general 
adult public in the school district and students would not 
be permitted. 

We do not think it makes any difference if there are 
many acts involved, as in the Lipman case, supra, 55 
Cal.2d 224, as compared to the present case where there is 
only one special announcement which was sent to many 
members of the general public in the district. 

In Cross v. Tustin, 165 Cal.App.2d 146, 149-150 
[331 P.2d 785] , the court said: "It is settled law that 
[HN8] the defense of sovereign immunity from suit pre-
sents a jurisdictional question; that the state may not be 
sued without its consent.  [**54] ( People v. Superior 
Court, 29 Cal.2d 754, 756-757 [178 P.2d 1, 40 A.L.R.2d 
[***16] 919]; McPheeters v. Board of Medical Examin-
ers, 74 Cal.App.2d 46,49 [168 P.2d 65] .) This immunity 
protects public officers and employees acting within the 
scope of their duties, even against charges of malicious 
personal torts, such as libel, slander, and false prosecution. 
( Rauschan v. State Compensation Ins. Fund, 80 Cal.App. 
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754 [253 P. 173]; Gould v. Executive Power of the State, 
112 Cal.App.2d 890 [247 P.2d 424]; White v. Towers, 37 
Cal.2d 727 [235 P.2d 209, 28 A.L.R.2d 636]; Hardy v. 
Vial, 48 Cal.2d 577 [311 P.2d 494]; Gregoire v. Biddle, 
177 F.2d 579.)" 

In the Cross case, supra, the plaintiff alleged that the 
defendants were acting within the course and scope of 
their authority. Therefore, it was held that the defendants 
were immune from civil prosecution. In the present case, 
however, the defendants were not acting within the course 
and scope of their authority. The alleged libelous state-
ments contained in the special announcement do not 
specify that final action by the school board as to disci-
plinary matters will be taken at the proposed meeting (Ed. 
Code, § 986). 

(15) [HN9] While subsections (c) and (d) of section 
[***17] 984 of the Education Code provide for regular 
and special meetings and notices of such meetings of the 
school trustees, there is no express authorization given to 
the board to set forth matters in such advance notices 
which are prohibited by section 10751 of the Education 
Code. It is provided by section 985 of the Education Code 
that, "No action authorized or required by law shall be 
taken by the governing board of a school district except in 
a meeting open to the public." An exception thereto is 
made by section 986 of the Education Code which states, 
in pertinent part: 

[*336] "Notwithstanding the provisions of Section 
985 of this code . . ., the governing body of a school dis-
trict may hold executive sessions to consider the expul-
sion, suspension, or disciplinary action in connection with 
any pupil of the school district, if a public hearing upon 
such question would lead to the giving out of information 
concerning school pupils which would be in violation of 
Section 10751 of the Education Code." 

(16) Thus, in effect, [HN10] the school district is 
permitted by the Open Meetings Law (§ 985) to hold an 
executive session to consider disciplinary problems, but 
only when it would not violate [***18] section 10751,  

which prohibits the school trustees from giving out per-
sonal information concerning a pupil. In other words, the 
school district is prohibited from holding open meetings 
on such subjects, unless a public meeting is requested by 
the pupil concerned, or by his parent or guardian. If no 
such request is made, the school district's governing board 
may hold a closed door, executive session where the 
subject matter of the inquiry involves the disclosure of 
personal information. 

(17) However, the last sentence of section 986 pro-
vides that after the matter has been considered, either in 
executive session or public meeting, the final action of the 
board shall be taken at a public meeting and the result of 
such action shall be a public record of the school district. 
This allows the result of such action to be a public record 
without the details as to the cause or reason for the result, 
and would allow the board to put out for the first time the 
information that a student had been suspended or expelled, 
but without explaining the details. We do not know from 
the record that such a meeting had been held, or that the 
minor plaintiff had been suspended. (18) The violation of 
section 10751 [***19] has no direct penalty even when 
truthful information is given, but if such information is 
false and defamatory, then the trustees, individually, are 
responsible as to libel and slander, as would be other 
citizens. 

We cannot tell from the general allegations in the 
complaint just exactly what Harry R. Anderson, as the 
superintendent [**55] of the school district, is alleged to 
have done, other than that generally alleged against all the 
other defendants. (19) According to the Lipman case, 
supra, 55 Cal.2d 224, Anderson cannot claim immunity 
insofar as he may have made or caused to be made de-
famatory statements concerning the plaintiff to members 
of the general public which were not merely reports 
[*337] of official action but instead, purported to be 
statements of fact within his personal knowledge. 

The judgment is reversed. 
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No. 359110, Harmon G. Scoville, Judge. 

DISPOSITION: The judgment of the superior court 
denying the petition for a peremptory writ of mandate is 
affirmed. Each party is to pay its own costs of appeal. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant teacher sought 
review of the judgment of the Superior Court of Orange 
County (California), denying his petition for a writ of 
mandate to compel respondent Commission on Profes-
sional Competence to set aside its order of dismissal and 
to compel respondent and real party in interest board of 
education to reinstate him as an employee. 

OVERVIEW: Real party in interest board of education 
charged appellant teacher with various acts of immoral 
conduct and unfitness to teach. After a hearing, respon-
dent Commission on Professional Competence found 10 
of the charges to be true by a preponderance of the evi- 

dence. The superior court concluded that respondent 
commission's findings were supported by the weight of 
the evidence, and denied appellant's petition for a writ of 
mandate. On review, appellant contended respondent 
commission and the lower court applied an improper 
standard of proof. Appellant argued respondent commis-
sion was required to apply the higher standard of clear and 
convincing proof to a reasonable certainty. The court held 
the standard of proof in an administrative hearing to dis-
miss a teacher was preponderance of the evidence because 
the findings of the administrative tribunal did not deprive 
appellant of the right to practice his profession, but merely 
terminated his employment with respondent school dis-
trict. Thus, respondent commission employed the proper 
standard of proof when it found the preponderance or 
weight of the evidence supported 10 of the specified 
charges and the writ was properly denied. 

OUTCOME: The court affirmed the judgment of the 
superior court denying appellant teacher's petition for a 
peremptory writ of mandate because respondent Com-
mission on Professional Competence employed the proper 
preponderance of the evidence standard when it found the 
evidence supported 10 of the specified charges against 
appellant. 
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Administrative Law > Judicial Review > Standards of 
Review > General Overview 
Civil Procedure > Appeals > Standards of Review > De 
Novo Review 
Environmental Law > Litigation & Administrative 
Proceedings > Judicial Review 
[HN1] In exercising its independent judgment, a superior 
court reviews an administrative decision to determine if 
the findings are supported by the weight of the evidence. 
Cal. Civ. Proc. Code § 1094.5(c). 

Governments > State & Territorial Governments > Em-
ployees & Officials 
[HN2] The standard of proof to be used in state em-
ployment cases is a preponderance of the evidence. 

Education Law > Faculty & Staff > Qualifications > 
Certification & Licensure > Revocation & Suspension 
Governments > State & Territorial Governments > Em-
ployees & Officials 
[11N3] The distinction between teacher dismissal and 
license revocation proceedings is well recognized. There 
is an undeniable difference between the qualification of a 
man for the general practice of a profession and his fitness 
for some particular employment. Transient and local 
causes may render him undesirable in the latter case al-
though his general fitness might be conceded. There is a 
vast difference between the right of a board to take away a 
man's right to practice a profession by revoking his license 
and subjecting him to dismissal from a single employment 
after he had become subject to a substantial objection of 
his employer. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court entered a judgment denying a teacher's 
petition for a writ of mandate to compel the Commission 
on Professional Competence to set aside its order of dis-
missal and to compel a school district to reinstate him as a 
permanent certificated employee. The teacher had been 
dismissed for immoral conduct (Ed. Code, § 44932, subd. 
(a)) and for evident unfitness to teach (Ed. Code, § 44932, 
subd. (e)). (Superior Court or Orange County, No. 359110, 
Harmon G. Scoville, Judge.) 

The Court of Appeal affirmed, holding that since the 
findings of the commission did not deprive the teacher of 
the right to practice his profession but merely terminated 
his employment with the school district, the commission 
properly employed the preponderance or weight of the 
evidence standard of proof, and that there was sufficient  

evidence to justify dismissal. (Opinion by Wallin, J., with 
Trotter, P. J., and Crosby, J., concurring.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports, 3d 
Series 

(1) Administrative Law § 49 -- Administrative Actions 
-- Adjudication -- Evidence -- Burden of Proof and 
Presumptions -- Standard. -- Because the findings of an 
administrative agency come to the trial court, even in the 
"independent judgment" context, with a strong presump-
tion of their correctness, an administrative agency is re-
quired to apply the proper standard of proof. 

(2) Schools § 46 -- Teachers -- Suspension or Dismissal 
-- Appeals Before Personnel Commission -- Standard 
of Proof. -- In proceedings to dismiss a teacher from a 
particular school for immoral conduct ( Ed. Code, § 44932, 
subd. (a)) and evident unfitness to teach ( Ed. Code, § 
44932, subd. (e)), the Commission on Professional 
Competence properly employed the preponderance or 
weight of the evidence standard of proof, rather than the 
higher clear and convincing proof to a reasonable cer-
tainty standard required in teacher license revocation 
proceedings. 

COUNSEL: Anthony C. Duffy for Plaintiff and Appel-
lant. 

No appearance for Defendant and Respondent. 

Parker & Covert, Spencer E. Covert, Jr., and Margaret A. 
Chidester for Real Party in Interest and Respondent. 

JUDGES: Opinion by Wallin, J., with Trotter, P. J., and 
Crosby, J., concurring. 

OPINION BY: WALLIN 

OPINION 

[* 1036] [* *796] Charles Gardner appeals a judg-
ment denying his petition for a writ of mandate to compel 
respondent Commission on Professional Competence 
(Commission) to set aside its order of dismissal and to 
compel respondent and real party in interest Board of 
Education of the Tustin Unified School District (District) 
to reinstate him as a permanent certificated employee. 
The superior court, using its independent judgment, up-
held the findings of the Commission dismissing Gardner 
for immoral conduct ( Ed. Code, § 44932 [***2] , subd. 
(a)) and for evident unfitness to teach ( Ed. Code, § 44932, 
subd. (e)). The judgment is affirmed. 
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Gardner was employed by the District as a teacher 
intern during the 1969-1970 school year. Thereafter, with 
the exception of two unpaid leaves of [* 1037] absences 
in 1972-1973 and 1979-1980, he taught continuously at 
Tustin High School. 

The District did not assign Gardner a regular class-
room after he returned from his second leave. In No-
vember of 1980, the District's board adopted a written 
statement of specific charges against him alleging various 
acts of immoral conduct and unfitness to teach occurring 
during the 1978-1979 school year. Gardner demanded, 
and was afforded, a five-day evidentiary hearing before 
the Commission. 

The Commission found 10 of the charges to be true 
by a preponderance of the evidence. The Commission 
found that during the fall semester of the 1978-1979 
school year several incidents occurred during Gardner's 
jobs class. During this class, he invited one 15-year-old 
female student to lunch, and, on another occasion to go 
out, for an evening date. During another class session, he 
stroked a female student's open palm [***3] with the 
middle finger of his hand suggesting to her that he wanted 
to sleep with her. He invited yet another 15-year-old to 
attend a barbecue and beach party with him 

The Commission made several findings about the 
decorum Gardner established in his World Cultures class 
during the same fall semester. Although there were many 
freshmen students present, Gardner remarked on at least 
five occasions that one of the attractive female students 
had a "nice ass" and also on at least five occasions used 
the word "asshole." Throughout the year he was observed 
flirting with female students. 

Gardner's spring semester of World Cultures was not 
without incident either. The Commission found that 
Gardner initiated a private conversation after class with a 
female student during which he questioned her about 
sleeping with her boyfriend and her use of contraceptives. 
The student was extremely embarrassed by the discussion. 
During one class session, Gardner gave the same student 
permission to borrow his backgammon board. When she 
opened the board she saw a plastic baggy with what ap-
peared to be marijuana, zig [**797] zag papers, and a 
small silver bowl. She returned the board, but Gardner 
[* **4] became red-faced, flustered, and embarrassed and 
told the class they had not seen anything and they were not 
to discuss the incident with anyone. 

The Commission also made miscellaneous findings 
on conduct that occurred at various times throughout the 
year.  He was observed smoking marijuana at an 
off-campus party by two Tustin High School students. He 
also invited several female students on separate occasions 
to activities or parties. Although many times these were 
organized as group activities, the [*1038] student re- 

cipients of Gardner's invitations thought they were being 
asked to attend the events alone with him. The invitations 
made them uncomfortable. The Commission specifically 
found that he invited one female student to a beach party 
at his home. 

The superior court, concluding that the Commission's 
findings were supported by the weight of the evidence, 
denied the petition for a writ of mandate. On appeal, 
Gardner contends: (1) the Commission and the court 
applied an improper standard of proof; (2) the court's 
findings were not supported by substantial evidence. (3) 
he was denied due process in his administrative hearing 
before the Commission; and (4) the court [***5] com-
mitted reversible error by refusing to render a statement of 
decision. These contentions, discussed in order below, 
are without merit. 

1  Gardner also argues the superior court erred as 
a matter of law by finding him guilty of immoral 
conduct and evident unfitness to teach when there 
was insufficient evidence that his conduct inhib-
ited his effectiveness as a teacher. ( Morrison v. 
State Board of Education (1969) 1 Cal.3d 214 [82 
Cal.Rptr. 175, 461 P.2d 375] .) We have consoli-
dated this argument with the broader issue of the 
substantiality of the evidence. 

I 

The trial court provided a clear record on the central 
issue of the standard of proof. The court concluded in its 
intended decision "that the standard of proof . . . is to 
determine whether or not the findings of the Commission 
on Professional Competence are supported by the weight 
or preponderance of the evidence." The Commission also 
applied the same standard of proof, expressly rejecting 
Gardner's contention the findings -had [***6] to be sup-
ported by clear and convincing proof to a reasonable 
certainty. 

The superior court applied the appropriate standard of 
proof. [HN1] In exercising its independent judgment, a 
superior court reviews the administrative decision to 
determine if the findings are supported by the weight of 
the evidence. ( Code Civ. Proc., § 1094.5, subd. (c); 
Chamberlain v. Ventura County Civil Service Commis-
sion (1977) 69 Cal.App.3d 362, 367 [138 Cal.Rptr. 155] .) 
(1) However, Gardner argues the administrative tribunal 
was required to apply the higher standard of clear and 
convincing proof [*1039] to a reasonable certainty. 

2 
 (2) 

The issue presented is whether the standard of proof in an 
administrative hearing to dismiss a teacher is preponder-
ance of [**798] the evidence or clear and convincing 
proof to a reasonable certainty. 
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2 We agree with Gardner that if the Commission 
had been required to apply the higher standard of 
proof, he would be entitled to a new hearing even 
though the superior court must employ the basic 
preponderance of the evidence test. Although two 
courts have held, "the standard of proof in the 
original administrative proceedings is wholly ir-
relevant to the standard of proof applicable to a 
review of such proceedings" ( Chamberlain v. 
Ventura County Civil Service Commission, supra, 
69 Cal.App.3d at p. 370; Ettinger v. Board of 
Medical Quality Assurance (1982) 135 
Cal.App.3d 853, 858 [185 Cal.Rptr. 601]), there 
was no evidence in those cases the administrative 
agencies applied the wrong standard of proof. The 
findings of the agency come to the trial court, even 
in the "independent judgment" context "'with a 
strong presumption of their correctness . . .'" 
( Chamberlain v. Ventura County Civil Service 
Commission, supra, 69 Cal.App.3d at p. 371, 
quoting Drummey v. State Board of Funeral Di-
rectors (1939) 13 Cal.2d 75, 85 [87 P.2d 848] .) 
Therefore, an administrative agency is required to 
apply the proper standard of proof. (See Ettinger v. 
Board of Medical Quality Assurance, supra, 135 
Cal.App.3d at p. 856.) 

[***7] Gardner relies on professional license revo-
cation cases requiring the higher standard of proof. 
( Furman v. State Bar (1938) 12 Cal.2d 212 [83 P.2d 12]; 
Realty Projects, Inc. v. Smith (1973) 32 Cal.App.3d 204 
[108 Cal.Rptr. 71]; Small v. Smith (1971) 16 Cal.App.3d 
450 [94 Cal.Rptr. 136] .) However, the Commission did 
not, and could not, revoke Gardner's teaching credential. 
He remains eligible to teach in any school district in the 
state. 

Having been discharged by one specific employer, 
Gardner's situation is analogous to state employees dis-
missed from state employment. ( Skelley v. State Per-
sonnel Board (1975) 15 Cal.App.3d 194 [124 Cal.Rptr. 
14, 539 P.2d 774]; Pereyda v. State Personnel Board 
(1971) 15 Cal.App.3d 47 [92 Cal.Rptr. 746] .) The Cali-
fornia Supreme Court has stated that [HN2] the standard 
of proof to be used in state employment cases is a pre-
ponderance of the evidence. ( Skelley v. State Personnel 
Board, supra, 15 Ca1.3d at p. 204, fn. 19.) 

3 Johnstone v. Daly City (1958) 156 Cal.App.2d 
506 [319 P.2d 756] , relied on by Gardner conflicts 
with the standard of proof enunciated more re-
cently by the Supreme Court in Skelley. ( Cham-
berlain v. Ventura County Civil Service Commis-
sion, supra, 69 Cal.App.3d 362, 370.) 

[***8] [HN3] 

The distinction between teacher dismissal and li-
cense revocation proceedings is well recognized "'There 
is an undeniable . . . difference between the qualification 
of a man for the general practice of a profession and his 
fitness for some particular employment. Transient and 
local causes may render him undesirable in the latter case 
although his general fitness might be conceded. There is a 
vast difference between the right of a board to take 
[*1040] away a man's right to practice a profession by 
revoking his license and subjecting him to dismissal from 
a single employment after he had become subject to a 
substantial objection of his employer.'" ( Johnston v. Taft 
School District (1937) 19 Cal.App.2d 405, 407-408 [65 
P.2d 912] , italics added.) 

Moreover in Board of Trustees v. Stubblefield (1971) 
16 Cal.App.3d 820, 826 [94 Cal.Rptr. 318] , the Court of 
Appeal reiterated the distinction. "Another substantial 
difference is that between the revocation of a teacher's 
certificate and dismissal from employment in a single 
school district. Thus the court stressed that a teacher 'is 
entitled to a careful and reasoned inquiry [***9] into his 
fitness to teach by the Board of Education before he is 
deprived of his right to pursue his profession.' (Italics 
added.)" (Ibid. quoting Morrison v. State Board of Edu-
cation, supra, 1 CaL 3d at pp. 238-239.) 

Since the findings of the administrative tribunal did 
not deprive Gardner of the right to practice his profession 
but merely terminated his employment with the Tustin 
Unified School District, the Commission employed the 
proper standard of proof. It found the preponderance or 
weight of the evidence supported ten of the specified 
charges. This is sufficient evidence to justify dismissal. 

II [Text omitted.] NOT CERTll-IED FOR PUBLI-
CATION. 

The judgment of the superior court denying the peti-
tion for a peremptory writ of mandate is affirmed. Each 
party is to pay its own costs of appeal. 
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Decem ber 30, 1992, Decided

CASE SUMMARY:

PRIOR HISTORY: Superior Court of Sacramento
County, No. 352795, Eugene T. Guako, Judge.

SUBSEQUENT HISTORY: [***1] Review De
nied April 1, 1993, Reported at 1993 Cal. LEXIS ]988.
Lucas, C.J., Kennard, J., and Arabian, J., are of the opi
nion the petition should be granted.

DISPOSITION: The judgment is affirmed.

directing the agency to reconsider the matter and denying
appellant's petition for a writ of mandate that would have
directed issuance of a warrant in payment of its claim.
The court affirmed the lower court decision and clarified
the criteria to be applied by the administrative agency.
The comt concluded that, all financial assistance or funds
under the Rehabilitation Education Act, 29 U.S.C.S. §
794 (1973) or, under the Education of the Handicapped
Act, 20 U.S.C.S. § 1400 et seq., were federally mandated
and thus, appellant was not entitled to reimbursement
from the state for these types of programs.

PROCEDURAL POSTURE: Appellant Riverside
Schools sought review £i'om a decision of the Superior
Court of Sacramento County (California), which set
aside an administrative decision that all local special
education costs were state mandated and subject to state
reimbursement and, denied appellant's writ of mandate
that would have ordered respondent controller to issue a
waITant in payment of its claim.

OVERVIEW: Appellant Riverside Schools filed claims
seeking state reimbursement for alleged state-mandated
costs incurred in connection with special education pro
grams. After lengthy proceedings, the administrative
agency decided that all local special education costs were
state mandated and subject to reimbursement. On appeal,
the lower court issued a writ of administrative mandate

OUTCOME: The comt affirmed the judgment of the
lower court, which set aside an administrative decision
that all local special education costs were state mandated
and subject to state reimbursement because the special
education costs were federally mandated and thus, ap
pellant Riverside Schools was not entitled to reimburse
ment from the state for these types of programs.

CORE TERMS: subvention, educational, reimburse
ment, mandated, special education, Handicapped Act,
federal mandate, handicapped children, local agencies,
school district's, handicapped, levels of service, local
government's, local school districts, state-mandated, fed
eral government, spending, accommodate, taxing, state
mandates, funding, local agency, new programs, appro
priation, Rehabilitation Act, state subvention, entity, fis
cal year, Handicapped Act, public education

Page 1

Received 
June 17, 2011
Commission on
State Mandates



11 Cal. App. 4th 1564, *; 15 Cal. Rptr. 2d 547, **;
1992 Cal. App. LEXIS 1498, ***; 93 Cal. Daily Op. Service 17

LexisNexis(R) Headnotes

Education Law > Departments of Education > State
Departments ofEducation> Authority
Education Law > Departments of Education > U.S.
Department ofEducation> Authority
[HNI ]Essentially, the constitutional rule of state subven
tion provides that the state is required to pay for any new
governmental programs, or for higher levels of service
under existing programs, that it imposes upon local go
vernmental agencies.

Education Law> Students> Right to Education
[HN2]States typically do purport to guarantee all of their
children the opportunity for a basic education. In fact, in
this state basic education is regarded as a fundamental
All basic educational programs are essentially affirma
tive action activities in the sense that educational agen
cies are required to evaluate and accommodate the edu
cational needs of the children in their districts.

Education Law > Departments of Education > U.S.
Department ofEducation> Authority
Education Law > Discrimination > Individuals With
Disabilities Education Act> Coverage
Governments > Legislation > StatutOlY Remedies &
Rights
[HN3]Since the 1975 amendment, the Education of the
Handicapped Act requires recipient states to demonstrate
a policy that assures all handicapped children the right to
a free appropriate education, 20 U.S.C.S. § 1412(1). The
act is not merely a funding statute; rather, it establishes
an enforceable substantive right to a free appropriate
public education in recipient states.

Civil Rights Law > Protection of Disabled Persons >
Rehabilitation Act> Remedies
Constitutional Law > Supremacy Clause > General
Overview
Governments> State & Territorial Governments> Re
lations With Governments
[HN4]Federal financial assistance is not the only incen
tive for a state to comply with the Education of the Han
dicapped Act, 20 U.S.C.S. § 1400 et seq. Congress in
tends the act to serve as a means by which state and local
educational agencies can fulfill their obligations under
the equal protection and due process provisions of the
Constitution and under § 504 of the Rehabilitation Act of
1973, 29 U.S.C.S. § 794. Accordingly, where it is appli-

cable the act supersedes claims under the Civil Rights
Act, 42 U.S.C.S. § 1983 and § 504 of the Rehabilitation
Act of 1973, and the administrative remedies provided
by the act constitute the exclusive remedy of handi
capped children and their parents or other representa
tives.

Administrative Law> Judicial Review> General Over
view
Constitutional Law > Supremacy Clause > General
Overview
Education Law > Discrimination > Individuals With
Disabilities Education Act> Enforcement
[HN5]As a result of the exclusive nature of the Educa
tion of the Handicapped Act, 20 U.S.C.S. § 1415(e)(2),
dissatisfied parties in recipient states must exhaust their
administrative remedies under the act before resorting to
judicial intervention. This give.s local agencies the first
opportunity and the primary authority to determine ap
propriate placement and to resolve disputes. If a party is
dissatisfied with the final result of the administrative
process then he or she is entitled to seek judicial review
in a state or federal court. In such a proceeding the court
independently reviews the evidence but its role is re
stricted to that of review of the local decision and the
court is not free to substitute its view of sound educa
tional policy for that of the local authority.

Constitutional Law> State Constitutional Operation
Education Law> Students> Right to Education
[HN6]The constitutional provision requires state subven
tion when the Legislature or any State agency mandates a
new program or higher level of service on local agencies.
Cal. Const.. art. XlIl B, § 6.

Constitutional Law> State Constitutional Operation
Governments> Legislation> Interpretation
[HN7]As a general rule and unless the context clearly
requires otherwise, reviewing court must assume that the
meaning of a term or phrase is consistent throughout the
entire act or constitutional article of which it is a part.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

Two school districts filed claims with the State
Board of Control for state reimbursement of alleged
state-mandated costs incuned in connection with special
education programs. The board determined that the costs
were state mandated and subject to reimbursement by the
state. In a mandamus proceeding, the trial court entered a
judgment by which it issued a writ of administrative

Page 2

Received 
June 17, 2011
Commission on
State Mandates



11 Cal. App. 4th 1564, *; 15 Cal. Rptr. 2d 547, **;
1992 Cal. App. LEXIS 1498, ***; 93 Cal. Daily Op. Service 17

mandate directing the Commission on State Mandates
(the successor to the board) to set aside the board's ad
ministrative decision and to reconsider the matter in light
of an intervening decision by the California Supreme
Court, and by which it denied the petition of one of the
school districts for a writ of mandate that would have
directed the State Controller to issue a warrant in pay
ment of the district's claim. (Superior Court of Sacra
mento County, No. 352795, Eugene T. Guako, Judge.)

The Court of Appeal affirmed. It held that the 1975
amendments to the federal Education of the Handicapped
Act (20 U.S.c. § 1401 et seq.) constituted a federal
mandate with respect to the state. However, even though
the state had no real choice in deciding whether to
comply with the act, the act did not necessarily require
the state to impose all of the costs of implementation
upon local school districts. The court held that to the
extent the state implemented the act by freely choosing
to impose new programs or higher levels of service upon
local school districts, the costs of such programs or
higher levels of service are state-mandated and subject to
subvention under Cal. Const., mi. XIII S, ~ 6. Thus, on
remand to the commission, the COUlt held, the commis
sion was required to focus on the costs incurred by local
school districts and on whether those costs were imposed
by federal mandate or by the state's voluntary c.h~ice in
its implementation of the federal program. (Op1l110n by
Sparks, Acting P. J., with Davis and Scotland, JJ., con
curring.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEAD
NOTES
Classified to California Digest of Official Reports

(1) State of California § 11 -- Fiscal Matters -- Reim
bursement to Local Governments -- State-mandated
Costs: Words, Phrases, and Maxims -- Subvention.
--"Subvention" generally means a grant of financial aid
or assistance, or a subsidy. The constitutional rule of
state subvention provides that the state is required to pay
for any new governmental programs, or for higher levels
of service under existing programs, that it imposes upon
local governmental agencies. This does not mean that the
state is required to reimburse local agencies for any in
cidental cost that may result from the enactment of a
state law; rather, the subvention requirement is restricted
to governmental services that the local agency is required
by~state law to provide to its residents. The subvention
requirement is intended to prevent the state from trans
ferring the costs of government from itself to local agen
cies. Reimbursement is required when the state freely
chooses to impose on local agencies any peculiarly go-

vernmental cost which they were not previously required
to absorb.

(2) Schools § 4 -- School Districts -- Relationship ~o

State. --A school district's relationship to the state IS

different from that of local governmental entities such as
cities, counties, and special districts. Education and the
operation of the public school system are matters of
statewide rather than local or municipal concern. Local
school districts are agencies of the state and have been
described as quasi-municipal corporations. They are not
distinct and independent bodies politic. The Legislature's
power over the public school system is exclusive, ple
nary, absolute, entire, and comprehensive, subject only to
constitutional constraints. The Legislature has the power
to create, abolish, divide, merge, or alter the boundaries
of school districts. The state is the beneficial owner of all
school properties, and local districts hold title as trustee
for the state. School moneys belong to the state, and the
apportionment of funds to a school district does not give
the district a proprietary interest in the funds. While the
Legislature has chosen to encourage local responsibility
for control of public education through local school dis
tricts, that is a matter of legislative choice rather than
constitutional compulsion, and the authority that the
Legislature has given to local districts remains subject to
the ultimate and nondelegable responsibility of the Leg
islature.

(3) Property Taxes § 7.8 -- Real Property Tax Limita
tion -- Exemptions and Special Taxes -- Federally
Mandated Costs. --Pursuant to Rev. & Tax. Code, §
2271 (local agency may levy rate in addition to maxi
mum property tax rate to pay costs mandated by federal
aovernment that are not funded by federal or state gove>

ernment), costs mandated by the federal government are
exempt from an agency's taxing and spending limits.

(4) State of California § 11 -- Fiscal Matters -- Reim
bursement to Local Governments -- State-mandated
Costs -- Costs Incurred Before Effective Date of Con
stitutional Provision. --Since Cal. Const., art. XIII B,
requiring subvention for state mandates enacted after
Jan. 1, 1975,hadaneffective date of July 1, 1980,alocal
aaency may seek subvention for costs imposed by legis
l~ion after Jan. 1, 1975, but reimbursement is limited to
costs incurred after July 1, 1980. Reimbursement for
costs incurred before July 1, 1980, must be obtained, if at
all, under controlling statutory law.

(5) Schools § 53 -- Parents and Students -- Right or
Duty to Attend -- Handicapped Children -- Federal
Rehabilitation Act -- Obligations Imposed on Dis
tricts. --Section 504 of the federal Rehabilitation Act of
1973 (29 U.S.c. § 794) does not only obligate local
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school districts to prevent handicapped children from
being excluded from school. States typically purport to
guarantee all of their children the opportunity for a basic
education. In California, basic education is regarded as a
fundamental right. All basic educational programs are
essentially affirmative action activities in the sense that
educational agencies are required to evaluate and ac
commodate the educational needs of the children in their
districts. Section 504 does not permit local agencies to
accommodate the educational needs of some children
while ignoring the needs of others due to their handi
capped condition. The statute imposes an obligation
upon local school districts to take affirmative steps to
accommodate the needs of handicapped children.

(6) Schools § 53 -- Parents and Students -- Right or
Duty to Attend -- Handicapped Children -- Education
of the Handicapped Act. --The federal Education of
the Handicapped Act (20 U.S.c. § 1401 et seqJ, which
since its 1975 amendment has required recipient states to
demonstrate a policy that assures all handicapped child
ren the right to a free appropriate education, is not mere
ly a funding statute; rather, it establishes an enforceable
substantive right to a free appropriate public education in
recipient states. Congress intended the act to establish a
basic floor of opportunity that would bring into com
pliance all school districts with the constitutional right to
equal protection with respect to handicapped children. It
is also apparent that Congress intended to achieve na
tionwide application.

(7) Civil Rights § 6 -- Education -- Handicapped -
Scope of Federal Statute. --Congress intended the
Education of the Handicapped Act (20 U.S.C. § 1401 et
~J to serve as a means by which state and local educa
tional agencies could fulfill their obligations under the
equal protection and due process provisions of the Con
stitution and under section 504 of the Rehabilitation Act
of 1973 (29 U .S.c. § 794). Accordingly, where it is ap
plicable, the act supersedes claims under the Civil Rights
Act (42 U.s.c. § 1983) and section 504, and the admin
istrative remedies provided by the act constitute the ex
clusive remedy of handicapped children and their parents
or other representatives. As a result of the exclusive na
ture of the Education of the Handicapped Act, dissatis
fied parties in recipient states must exhaust their admin
istrative remedies under the act before resorting to judi
cial intervention.

(8a) (8b) State of California § 11 -- Fiscal Matters --
Reimbursement to Local Governments
State-mandated Costs -- Special Education: Schools §
4 -- School Districts; Financing; Funds -- Special
Education Costs -- Reimbursement by State. --The
1975 amendments to the federal Education of the Han-

dicapped Act (20 U.s.c. § 1401 et seq.) constituted a
federal mandate with respect to the state. However, even
though the state had no real choice in deciding whether
to comply with the act, the act did not necessarily require
the state to impose all of the costs of implementation
upon local school districts. To the extent the state im
plemented the act by freely choosing to impose new pro
grams or higher levels of service upon local school dis
tricts, the costs of such programs or higher levels of ser
vice are state mandated and subject to subvention under
Cal. Const.. art. XIII B. § 6. Thus, on remand of a pro
ceeding by school districts to the Commission on State
Mandates for consideration of whether special education
programs constituted new programs or higher levels of
service mandated by the state entitling the districts to
reimbursement, the commission was required to focus on
the costs incurred by local school districts and whether
those costs were imposed by federal mandate or by the
state's voluntary choice in its implementation of the fed
eral program.

(9) State of California § 11 -- Fiscal Matters -- Reim
bursement to Local Governments -- Federally Man
dated Costs. --The constitutional subvention provision
(Cal. ConsL art. XIII B. ~ 6) and the statutory provisions
which preceded it do not expressly say that the state is
not required to provide a subvention for costs imposed
by a federal mandate. Rather, that conclusion follows
from the plain language of the subvention provisions
themselves. The constitutional provision requires state
subvention when "the Legislature or any State agency
mandates a new program or higher level of service" on
local agencies. Likewise, the earlier statutory provisions
required subvention for new programs or higher levels of
service mandated by legislative act or executive regula
tion. When the federal government imposes costs on
local agencies, those costs are not mandated by the state
and thus would not require a state subvention. Instead,
such costs are exempt from local agencies' taxing and
spending limitations. This should be true even though the
state has adopted an implementing statute or regulation
pursuant to the federal mandate, so long as the state had
no "true choice" in the manner of implementation of the
federal mandate.

(10) Statutes § 28 -- Construction -- Language -- Con
sistency of Meaning Throughout Statute. --As a gen
eral rule and unless the context clearly requires other
wise, it must be assumed that the meaning of a term or
phrase is consistent throughout the entire act or constitu
tional article of which it is a part.

(11) State of California § 11 -- Fiscal Matters -
Reimbursement to Local Governments -- Federally
Mandated Costs -- Subvention. --Subvention prin-
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ciples are part of a more comprehensive political scheme.
The basic purpose of the scheme as a whole was to limit
the taxing and spending powers of government. The tax
ing and spending powers of local agencies were to be
"frozen" at existing levels with adjustments only for in
flation and population growth. Since local agencies are
subject to having costs imposed upon them by other go
vermnental entities, the scheme provides relief in that
event. If the costs are imposed by the federal government
or the courts, then the costs are not included in the local
government's taxing and spending limitations. If the
costs are imposed by the state, then the state must pro
vide a subvention to reimburse the local agency. Nothing
in the scheme suggests that the concept of a federal
mandate should have different meanings depending upon
whether one is considering subvention or taxing and
spending limitations. Thus, the criteria set forth in a Cal
ifornia Supreme Court case concerning whether costs
mandated by the federal government are exempt from an
agency's taxing and spending limits are applicable when
subvention is the issue.

(12) State of California § 11 -- Fiscal Matters --
Reimbursement to Local Governments
State-mandated Costs -- Special Education -- Appli
cable Criteria in Determining Whether Subvention
Required. --In a proceeding for a writ of mandate to
direct the Commission on State Mandates to set aside an
administrative decision by the State Board of Control
(the commission's predecessor), in which the board
found that all local special education costs were state
mandated and thus subject to state reimbursement, the
trial cOUli did not elT in detelmining that the board failed
to consider the issues under the appropriate criteria as set
forth in a California Supreme Court case concerning
whether costs mandated by the federal government are
exempt from an agency's taxing and spending limits. The
board relied upon the "cooperative federalism" nature of
the Education of the Handicapped Act (20 U.S.c. § 1401
et seq.) without any consideration of whether the act left
the state any actual choice in the matter. It also relied on
litigation involving another state. However, under the
criteria set forth in the Supreme Court's case, the litiga
tion in the other state did not support the board's decision
but in fact strongly suppOlied a contrary result.

(13) Courts § 34 -- Decisions and Orders -- Prospec
tive and Retroactive Decisions -- Opinion Elucidating
Existing Law. --In a California Supreme Court case
concerning whether costs mandated by the federal gov
ernment are exempt from an agency's taxing and spend
ing limits, the court elucidated and enforced existing law.
Under such circumstances, the rule of retrospective op
eration controls. Thus, in a proceeding for a writ of
mandate to direct the Commission on State Mandates to

set aside an administrative decision by the State Board of
Control (the commission's predecessor), in which the
board found that all local special education costs were
state mandated and thus subject to state reimbursement,
the trial COUlt cOlTectly applied the Supreme Court deci
sion to the litigation pending before it.

COUNSEL: Biddle & Hamilton, W. Craig Biddle,
Christian M. Keiner and F. Richard Ruderman for Real
Party in Interest, Cross-complainant and Appellant.

Breon, O'Donnell, Miller, Brown & Dannis and Emi R.
Uyehara as Amici Curiae on behalf of Real Party in In
terest, Cross-complainant and Appellant.

No appearance for Real Party in Interest and Respondent.

Daniel E. Lungren, Attorney General, N. Eugene Hill,
Assistant Attorney General, Cathy Christian and Marsha
A. Bedwell, Deputy Attorneys General, and Daniel G.
Stone for Plaintiff and Respondent.

Gary D. Hori for Defendant, Cross-defendant and Res
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JUDGES: Opinion by Sparks, Acting P. J., with Davis
and Scotland, JJ., concurring.

OPINION BY: SPARKS, Acting P. 1.

OPINION

[*1570] [**550] This appeal involves a dec-
ade-long battle over claims for subvention by two county
superintendents of schools [***2] for reimbursement
for mandated special education programs. Section 6 of
article XIII B of the California Constitution directs, with
exceptions not relevant here, that "[w]henever the Legis
lature or any State agency mandates a new program or
higher level of service on any local government, the
State shall provide a subvention of funds to reimburse
such local government for the costs of such program or
increased level of service, ... " The issue on appeal is
whether the special education programs in question con
stituted new programs or higher levels of service man
dated by the state entitling the school districts to reim
bursement under section 6 of mticle XIII B of the Cali
fornia Constitution and related statutes for the cost of
implementing them or whether these programs were in
stead mandated by the federal government for which no
reimbursement is due.
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The Santa Barbara County Superintendent of
Schools and the Riverside County Superintendent of
Schools each filed claims with the Board of Control for
state reimbursement for alleged state-mandated costs
incurred in connection with special education programs.
After a lengthy administrative process, the Board of
Control rendered a decision [***3] finding that all local
special education costs were state mandated and subject
to state reimbursement. That decision was then success
fully challenged in the Sacramento County Superior
Court. The superior court entered a judgment by which
it: (1) issued a writ of administrative mandate ( Code
Civ. Proc., § 1094.5), directing the Commission on State
Mandates (the successor to the Board of [* 1571] Con
trol) to set aside the administrative decision and to re
consider the matter in light of the California Supreme
Court's intervening decision in Citl' of'Sacramento v.
Siale of' Califbrnia (] 990) 50 Cal.3d 51 [266 Cal.Rptr.
139, 785 P.2d 522]; and (2) denied the Riverside County
Superintendent of School's petition for a writ of mandate
( Code Civ. Proc., § 1085), which would have directed
the State Controller to issue a warrant in payment of the
claim. The Riverside County Superintendent of Public
Schools appeals. We shall clarify the criteria to be ap
plied by the Commission on State Mandates on remand
and affirm the judgment.

I. THE PARTIES

This action was commenced in July 1987 by Jesse
R. Huff, then the Director of the [***4] California
Depmiment of Finance. Huff petitioned for a writ of ad
ministrative mandate to set aside the administrative deci
sion which found all the special education costs to be
state mandated. On appeal Huff appears as a respondent
urging that we affirm the judgment.

The Commission on State Mandates (the Commis
sion) is the administrative agency which now has juris
diction over local agency claims for reimbursement for
state-mandated costs. ( Gov. Code. § 17525.) In this re
spect the Commission is the successor to the Board of
Control. The Board of Control rendered the administra
tive decision which is at issue here. Since an appropria
tion for payment of these claims was not included in a
local government claims bill before January 1, 1985,
administrative jurisdiction over the claims has been
transferred from the Board of Control to the Commis
sion. ( Gov. Code. § 17630.) The Commission is the
named defendant in the petition for a writ of administra
tive mandate. In the trial court and on appeal the Com
mission has appeared as the agency having administra
tive jurisdiction over the claims, but has not expressed a
position on the merits of the litigation.

[**551] The Santa Barbara County Superinten
dent [***5] of Schools (hereafter Santa Barbara) is a

claimant for state reimbursement of special education
costs incurred in the 1979-1980 fiscal year. Santa Barba
ra is a real party in interest in the proceeding for admin
istrative mandate. Santa Barbara has not appealed from
the judgment of the superior court and, although a no
minal respondent on appeal, has not filed a brief in this
court.

The Riverside County Superintendent of Schools
(hereafter Riverside) represents a consortium of school
districts which joined together to provide special educa
tion programs to handicapped students. Riverside seeks
reimbursement for special education costs incurred in the
1980-1981 fiscal year. [* 1572] Riverside is a real
party in interest in the proceeding for writ of administra
tive mandate. It filed a cross-petition for a writ of
mandate directing the Controller to pay its clainl. River
side is the appellant in this appeal.

The State of California and the State Treasurer are
named cross- defendants in Riverside's cross-petition for
a writ of mandate. They joined with Huff in this litiga
tion. The State Controller is the officer charged with
drawing waITants for the payment of moneys from the
State [***6] Treasury upon a lawful appropriation.
(Cal. Const., art. XVI. § 7.) The State Controller is a
named defendant in Riverside's petition for a writ of
mandate. In the trial court and on appeal the State Con
troller expresses no opinion on the merits of Riverside's
reimbursement claim, but asserts that the courts lack
authority to compel him to issue a warrant for payment
of the claim in the absence of an appropriation for pay
ment of the claim.

In addition to the briefing by the parties on appeal,
we have permitted a joint amici curiae brief to be filed in
support of Riverside by the Monterey County Office of
Education, the Monterey County Office of Education
Special Education Local Planning Area, and 21 local
school districts.

II. FACTUAL AND PROCEDURAL BACKGROUND

The Legislature has provided an administrative re
medy for the resolution of local agency claims for reim
bursement for state mandates. In County of' Conlra
Cosla v. Siale of' CalifiJrnia (1986) 177 Cal.App.3d 6;
[222 Cal.Rptr. 7501, at pages 71 and 72, we described
these procedures as follows (with footnotes deleted): "
Section 2250 [Revenue & Taxation Code] and those fol
lowing [***7] it provide a hearing procedure for the
detennination of claims by local governments. The State
Board of Control is required to hear and determine such
claims. (§ 2250.) For purposes of such hearings the
board consists of the members of the Board of Control
provided for in part 4 (commencing with § 13900) of
division 3 of title 2 of the Government Code, together
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with two local government officials appointed by the
Governor. (§ 2251.) The board was required to adopt
procedures for receiving and hearing such claims. (§
2252.) The first claim filed with respect to a statute or
regulation is considered a 'test claim' or a 'claim of first
impression.' (§ 2218, subd. (a).) The procedure requires
an evidentiary hearing where the claimant, the Depart
ment of Finance, and any affected department or agency
can present evidence. (§ 2252.) If the board detennines
that costs are mandated, then it must adopt parameters
and guidelines for the reimbursement of such claims. (§
2253.2.) The claimant or the state is entitled to com
mence an action in administrative mandate pursuant to
Code of Civil Procedure section 1094.5 to set aside a
decision of the board on the grounds that the board's de
cision [***8] is not supported by substantial evidence.
(§ 2253.5.)

[* 1573] "At least twice each calendar year the
board is required to report to the Legislature on the
number of mandates it has found and the estimated
statewide costs of these mandates. (§ 2255, subd. (a).) In
addition to the estimate of the statewide costs for each
mandate, the report must also contain the reasons for
recommending reimbursement. (§ 2255, subd. (a).) Im
mediately upon receipt of the report a local government
claims bill shall be introduced in the Legislature which,
when introduced, must contain an appropriation suffi
cient to pay for the estimated costs of the mandates.
[**552] (§ 2255, subd. (a).) In the event the Legislature
deletes funding for a mandate from the local government
claims bill, then it may take one of the following courses
of action: (1) include a finding that the legislation or reg
ulation does not contain a mandate; (2) include a finding
that the mandate is not reimbursable; (3) find that a reg
ulation contains a mandate and direct that the Office of
Administrative Law repeal the regulation; (4) include a
finding that the legislation or regulation contains a reim
bursable mandate and direct that the [***9] legislation
or regulation not be enforced against local entities until
funds become available; (5) include a finding that the
Legislature cannot determine whether there is a mandate
and direct that the legislation or regulation shall remain
in effect and be enforceable unless a court determines
that the legislation or regulation contains a reimbursable
mandate in which case the effectiveness of the legislation
or regulation shall be suspended and it shall not be en
forced against a local entity until funding becomes
available; or (6) include a finding that the Legislature
cannot determine ,whether there is a reimbursable
mandate and that the legislation or regulation shall be
suspended and shall not be enforced against a local entity
until a court determines whether there is a reimbursable
mandate. (§ 2255, subd. (b).) If the Legislature deletes
funding for a mandate from a local government claims
bill but does not follow one of the above courses of ac-

tion or if a local entity believes that the action is not con
sistent with article XIII B of the Constitution, then the
local entity may commence a declaratory relief action in
the Superior Court of the County of Sacramento to dec
lare [***10] the mandate void and enjoin its enforce
ment. (§ 2255, subd. (c).)

"Effective January 1, 1985, the Legislature has es
tablished a new commission to consider and determine
claims based upon state mandates. This is known as the
Commission on State Mandates and it consists of the
Controller, the Treasurer, the Director of Finance, the
Director of the Office of Planning and Research, and a
public member with experience in public finance, ap
pointed by the Governor and approved by the Senate. (
Gov. Code, § 17525.) 'Costs mandated by the state' are
defined as 'any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a
result of any statute enacted after January 1, 1975, or any
executive order implementing any statute enacted on or
after January 1, 1975, which [*1574] mandates a new
program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the
California Constitution.' ( Gov. Code, § 17514.) The
procedures before the Commission are similar to those
which were followed before the Board of Control. ( Gov.
Code. § 17500 et seq.) Any claims which had not been
included in a local government claims [* **11] biII prior
to January 1, 1985, were to be transferred to and consi
dered by the commission. ( Gov. Code. § 17630; [Rev. &
Tax. Code,] § ?239.)"

On October 31, 1980, Santa Barbara filed a test
claim with the Board of Control seeking reimbursement
for costs incurred in the 1979-1980 fiscal year in connec
tion with the provision of special education services as
required by Statutes 1977, chapter 1247, and Statutes
1980, chapter 797. Santa Barbara asserted that these acts
should be considered an ongoing requirement of in
creased levels of service.

Santa Barbara's initial claim was based upon the
"mandate contained in the two bills specified above
[which require] school districts and county offices to
provide full and formal due process procedures and
hearings to pupils and parents regarding the special edu
cation assessment, placement and the appropriate educa
tion of the child." Santa Barbara asserted that state re
quirements exceeded those of federal law as reflected in
section 504 of the Rehabilitation Act of 1973 (29 U.S.c.
§ 794). 1 Santa [**553] Barbara's initial claim was for
$ 10,500 in state-mandated costs for the 1979- I980 fiscal
year.

1 Section 794 of title 29 of the United States
Code will of necessity play an important part in
our discussion of the issues presented in this case.
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That provision was enacted as section 504 of the
Rehabilitation Act of 1973. (Pub.L. No. 93-112,
tit. V, § 504 (Sept. 26, 1973) 87 Stat. 394.) It has
been amended several times. (Pub.L. No. 95-602,
tit. I, § 119, 122(d)(2) (Nov. 6, 1978) 92 Stat.
2982, 2987 [Rehabilitation, Comprehensive Ser
vices, and Developmental Disabilities Act of
1978J; Pub.L. No. 99- 506, tit. I, § 103(d)(2)(B),
tit. X, § 1002(e)(4) (Oct. 21, 1986) 100 Stat.
1810, 1844; Pub.L. No. 100-259, § 4 (Mar. 22,
1988) 102 Stat. 29; Pub.L. No. 100-630, tit. II, §
206(d) (Nov. 7, 1988) 102 Stat. 3312.) The deci
sional authorities universally refer to the statute
as "section 504." We will adhere to this nomen
clature and subsequent references to section 504
will refer to title 29. United States Code. section
794.

[*** 12J During the administrative proceedings
Santa Barbara amended its claim to reflect the following
state-mandated activities alleged to be in excess of fed
eral requirements: (1) the extension of eligibility to
children younger and older than required by federal law;
(2) the establishment of procedures to search for and
identify children with special needs; (3) assessment and
evaluation; (4) the preparation of "Individual Education
Plans" (IEP's); (5) due process hearings in placement
determinations; (6) substitute teachers; and (7) staff de
velopment programs. Santa Barbara was claiming reim
bursement in excess of $ 520,000 for the cost of these
services during the 1979- 1980 fiscal year.

[* 1575J Also, during the administrative proceed
ings the focus of federally mandated requirements shifted
from section 504 of the Rehabilitation Act to federal
Public Law No. 94-142, which amended the Education
of the Handicapped Act. (20 U.S.c. § 1401 et seq.) 2

2 The Education of the Handicapped Act was
enacted in 1970. (Pub.L. No. 91-230, tit. VI (Apr.
13, 1970) 84 Stat. 175.) It has been amended
many times. The amendment of primary interest
here was enacted as the Education for All Handi
capped Children Act of 1975. (Pub.L. No. 94-142
(Nov. 29, ]975) 89 Stat. 774.) The] 975 legisla
tion significantly amended the Education of the
Handicapped Act, but did not change its short
title. The Education of the Handicapped Act has
now been renamed the Individuals with Disabili
ties Education Act. (Pub.L. No. 10 1-476, tit. IX,
§ 901(b)(21) (Oct. 30, 1990) 104 Stat. 1143;
Pub.L. No. 101-476, tit. IX, § 901 b; Pub.L. No.
]02-119, § 25(b) (Oct. 7, 1991) 105 Stat. 607.)
Since at all times relevant here the federal act was
known as the Education of the Handicapped Act,
we will adhere to that nomenclature.

[*** 13J The Board of Control adopted a decision
denying Santa Barbara's claim. The board concluded that
the Education of the Handicapped Act resulted in costs
mandated by the federal government, that state special
education requirements exceed those of federal law, but
that "the resulting mandate is not reimbursable because
the Legislature already provides funding for all Special
Education Services through an appropriation in the an
nual Budget Act."

Santa Barbara sought judicial review by petition for
a writ of administrative mandate. The superior court
found the administrative record and the Board of Con
trol's findings to be inadequate. Judgment was rendered
requiring the Board of Control to set aside its decision
and to rehear the matter to establish a proper record, in
cluding findings. That judgment was not appealed.

On October 30, 1981, Riverside filed a test claim for
reimbursement of $ 474,477 in special education costs
incurred in the 1980-1981 fiscal year. Riverside alleged
that the costs were state mandated by chapter 797 of
Statutes 1980. The basis of Riverside's claim was Educa
tion Code section 56760, a part of the state special edu
cation funding formula which, according [***14] to
Riverside, "mandates a 10%% cap on ratio of students
served by special education and within that 10%% man
dates the ratio of students to be served by certain servic
es." Riverside explained that chapter 797 of Statutes
1980 was enacted as urgency legislation effective July
28, 1980, and that at that time it was already "locked
into" providing special education services to more than
13 percent of its students in accordance with prior state
law and funding formulae. 3

3 The 1980 legislation required that a local
agency adopt an annual budget plan for special
education services. ( Ed. Code. § 56200.) Educa
tion Code section 56760 provided that in the local
budget plan the ratio of students to be served
should not exceed 10 percent of total enrollment.
However, those proportions could be waived for
undue hardship by the Superintendent of Public
Instruction. ( Ed. Code. § 56760, 56761.) In addi
tion, the 1980 legislation included provisions for
a gradual transition to the new requirements. (
Ed. Code. § 56] 95 et seq.) The transitional provi
sions included a guarantee of state funding for
1980-1981 at prior student levels with an infla
tionary adjustment of 9 percent. ( Ed. Code. §
56195.8.) The record indicates that Riverside ap
plied for a waiver of the requirements of Educa
tion Code section 56760, but that the waiver re
quest was denied due to a shortage of state fund
ing. It also appears that Riverside did not receive
all of the 109 percent funding guarantee under
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Education Code section 56195.8. In light of the
current posture of this appeal we need not and do
not consider whether the failure of the state to
appropriate sufficient funds to satisfy its obliga
tions under the 1980 legislation can be addressed
in a proceeding for the reimbursement of
state-mandated costs or must be addressed in
some other manner.

[***15] [**554] The Riverside claim, like San
ta Barbara's, evolved over time with increases in the
amount of reimbursement sought. Eventually the Board
of [* 1576] Control denied Riverside's claim for the
same reasons the Santa Barbara claim was denied. Ri
verside sought review by petition for a writ of adminis
trative mandate. In its decision the superior court ac
cepted the board's conclusions that the Education of the
Handicapped Act constitutes a federal mandate and that
state requirements exceed those of the federal mandate.
However, the court disagreed with the board that any
appropriation in the state act necessarily satisfies the
state's subvention obligation. The court concluded that
the Board of Control had failed to consider whether the
state had fully reimbursed local districts for the
state-mandated costs which were in excess of the federal
mandate, and the matter was remanded for consideration
of that question. That judgment was not appealed.

On return to the Board of Control, the Santa Barbara
claim and the Riverside claim were consolidated. The
Board of Control adopted a decision holding that all spe
cial education costs under Statutes 1977, chapter 1247,
and Statutes 1980, chapter [*** 16] 797, are
state-mandated costs subject to subvention. The board
reasoned that the federal Education of the Handicapped
Act is a discretionary program and that section 504 of the
Rehabilitation Act does not require school districts to
implement any programs in response to federal law, and
therefore special education programs are optional in the
absence of a state mandate.

The claimants were directed to draft, and the Board
of Control adopted, parameters and guidelines for reim
bursement of special education costs. The board submit
ted a report to the Legislature estimating that the total
statewide cost of reimbursement for the 1980-1981
through 1985-1986 fiscal years would be in excess of $ 2
billion. Riverside's claim for reimbursement for the
1980-1981 fiscal year was now in excess of $ 7 million.
Proposed legislation which would have appropriated
funds for reimbursement of special education costs dur
ing the 1980-1981 through 1985- 1986 fiscal years failed
to pass in the Legislature. (Sen. Bill No. 1082
(1985-1986 Reg. Sess.).) A separate bill which would
have appropriated funds to reimburse Riverside [* 1577]
for its 1980-1981 claim also failed to pass. (Sen. Bill No.
238 [***17] (1987-1988Reg.Sess.).)

At this point Huff, as Director of the Department of
Finance, brought an action in administrative mandate
seeking to set aside the decision of the Board of Control.
Riverside cross-petitioned for a writ of mandate directing
the state, the Controller and the Treasurer to issue a war
rant in payment of its claim for the 1980-1981 fiscal
year.

The superior court concluded that the Board of Con
trol did not apply the appropriate standard in determining
whether any portion of local special education costs are
incurred pursuant to a federal mandate. The court found
that the definition of a federal mandate set forth by the
Supreme Court in Cit.." ofSacramento v. State of Cali
fornia. supra. 50 Ca1.3d 51, "marked a departure from
the narrower 'no discretion' test" of this court's earlier
decision in Citv of Sacramento v. State of CalifOrnia
(1984) 156 Cal.App.3d 182 [203 Cal.Rptr. 2581. It fur
ther found that the standard set forth in the high COUIt's
decision in City ofSacramento "is to be applied retroac
tively." Accordingly, the superior court issued a
[* **18] peremptory writ of mandate directing the
Commission on State Mandates to set aside [**555]
the decision of the Board of Control, to reconsider the
claims in light of the decision in City ofSacramento v.
State of California. supra. 50 Cal.3d 51, and "to ascer
tain whether certain costs arising from Chapter 797/80
and Chapter 1247/77 are federally mandated, and if so,
the extent, if any, to which the state-mandated costs ex
ceed the federal mandate." Riverside's cross-petition for
a writ of mandate was denied. This appeal followed.

III. PRINCIPLES OF SUBVENTION

(1) "Subvention" generally means a grant of fi
nancial aid or assistance, or a subsidy. (See Webster's
Third New Internat. Diet. (1971) p. 2281.) As used in
connection with state-mandated costs, the basic legal
requirements of subvention can be easily stated; it is in
the application of the rule that difficulties arise.

[HN1]Essentially, the constitutional rule of state
subvention provides that the state is required to pay for
any new governmental programs, or for higher levels of
service under existing programs, that it imposes upon
local governmental agencies. (Count.." ofLos Angeles v.
State of Calif()rnia (1987) 43 Cal.3d 46. 56 P33
Cal.Rptr. 38. 729 P.2d 20')].) [***19] This does not
mean that the state is required to reimburse local agen
cies for any incidental cost that may result from the
enactment of a state law; rather, the subvention require
ment is restricted to governmental services which the
local agency is required by [* 1578] state law to pro
vide to its residents. (Cit]! of Sacramento v. State of
California. supra. 50 Ca1.3d at p. 70.) The subvention
requirement is intended to prevent the state from trans
ferring the costs of government from itself to local agen-
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cies. (Ie! at p. 68.) Reimbursement is required when the
state "freely chooses to impose on local agencies any
peculiarly 'governmental' cost which they. w~re ~ot ~r~

viously required to absorb." (Ie! at p. 70, ItalIcs m ongl
nal.)

The requirement of subvention for state-mandated
costs had its genesis in the "Property Tax Relief ~ct of
1972" which is also known as "SB 90" (Senate BIll No.
90). ( Citv of Sacramento v. State of California. supra.
156 Cal.App.3d at p. 188.) That act established limita
tions upon the power of local governments to levy taxes
and concomitantly prevented [***20] the state from
imposing the cost of new programs or higher le~els of
service upon local governments. (Ibid.) The Leglslat,ure
declared: "It is the intent in establishing the tax rate lIm
its in this chapter to establish limits that will be flexible
enouah to allow local aovernments to continue to pro-

b b .

vide existing programs, that will be firm enough to m-
sure that the property tax relief provided by the Legisla
ture will be long lasting and that will afford the voters in
each local government jurisdiction a more active role in
the fiscal affairs of such jurisdictions." (Rev. & Tax.
Code, former § 2162, Stats. 1972, ch. 1406, § 14.7, p.
2961.) 4 The act provided that the state would pay each
county, city and county, city, and special district the
sums which were sufficient to cover the total cost of new
state-mandated costs. (See Rev. & Tax. Code, former §
2164.3, Stats. 1972, ch. 1406, § 14.7, pp. 2962-2963.)
New state-mandated costs would arise £i'om legislative
action or executive regulation after January 1, 1973,
which mandated a new program or higher level of ser
vice under an existing mandated program. (Ibid.)

4 In addition to requiring subventions for new
state programs and higher levels of service, Se
nate Bill No. 90 required the state to reimburse
local governments for revenues lost by the repeal
or reduction of property taxes on certain classes
of propelty. In this connection the Legislature
said: "It is the purpose of this pmt to provide
property tax relief to the citizens of this state, as
undue reliance on the property tax to finance
various functions of government has resulted in
serious detriment to one segment of the taxpaying
public. The subventions from the State General
Fund required under this part will serve to par
tially equalize tax burdens among all citizens, and
the state as a whole will benefit." ( Gov. Code. §
16101, Stats. 1972, ch. 1406, § 5, p. 2953.)

[***21] (2) [**556] (See fn. 5.). ~ena~e

Bill No. 90 did not specifically include school dlstncts 111

the group of agencies entitled to reimbursement for
state-mandated costs. 5 (Rev. & Tax. Code, former §
2164.3, Stats. 1972, ch. 1406. § 14.7, pp. 2962-2963.) In

fact, at that time methods of financing education in this
state were [* 1579] undergoing fundamental reforma
tion as the result of the litigation in Serrano v. Priest
(1971) 5 Ca1.3d 584 [96 Cal.Rptr. 60L 487 P.?d 1.2~L

41 A.L.R.3d 1187]. At the time of the Serrano deCISIOn
local property taxes were the primary source of school
revenue. (Jd. at R. 592.) In Serrano, the California Su
preme Court held that education is a fundamental inter
est, that wealth is a suspect classification, and that an
educational system which produces disparities of oppor
tunity based upon district wealth would violate princip~es

of equal protection. ([d. at PR. 614-615. 619.) A major
portion of Senate Bill No. 90 constitute~ ne~ form~lae

for state and local contributions to educatIon m a legIsla
tive response to the decision in Serrano. (Stats. 1972, ch.
1406, § 1.5-2.74, pp. 2931-2953. See Serrano v. Priest
(1976) 18 Ca1.3d 728, 736- 737 [135 CaLRptr. 345. 557
P.2d 929].) [***22] 6

5 A school district's relationship to the state is
different £i'om that of local governmental entities
such as cities, counties, and special districts.
Education and the operation of the public school
system are matters of statewide rather than local
or municipal concern. ( California Teachers
Assn. v. Huff (1992) 5 Cal.AppAth 1513. 1524 [7
CaI.Rptr.?d 699].) Local school districts are
aaencies of the state and have been described asb

quasi-municipal corporations. (Ibid.) They are
not distinct and independent bodies politic. (Ibid.)
The Legislature's power over the public school
system has been described as exclusive, plenary,
absolute, entire, and comprehensive, subject only
to constitutional constraints. (Ibid.) The Legisla
ture has the power to create, abolish, divide,
merge, or alter the boundaries of school districts.
(Ie! at p. 1525.) The state is the beneficial owner
of all school properties and local districts hold
title as trustee for the state. (Ibid.) School moneys
belong to the state and the apportionment of
funds to a school district does not give the district
a proprietary interest in the funds. (Ibid.) W11ile
the Leaislature has chosen to encourage local re-

b .

sponsibility for control of public educatIOn'
through local school districts, that is a matter of
leaislative choice rather than constitutional com-b

pulsion and the authority that the Legislature has
aiven to local districts remains subject to the ul
timate and nondelegable responsibility of the
Legislature. (Ie! at pp. 1523-1524.)

[***23]
6 After the first Serrano decision, the United
States Supreme Court held that equal protection
does not require dollar-for-dollar equality be
tween school districts. (San Anronio School
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District v. Rodriguez (1973) 411 U.S. 1. 33-34
48-56. 61-62 [36 L.Ed.2d 16. 42-43. 51-56.
59-60. 93 S.Ct. 1278].) In the second Serrano de
cision, the California Supreme Court adhered to
the first Serrano decision on independent state
grounds. (Serrano v. Priest. supra, 18 Cal.3d at
pp, 761-766.) The court concluded that Senate
Bill No. 90 and Assembly Bill No. 1267, enacted
the following year (Stats. 1973, ch. 208, p. 529 et
seq.), did not satisfy equal protection principles.
( Serrano v. Priest. supra. 18 Cal.3d at pp.
776-777.) Additional complications in education
al financing arose as the result of the enactment
of article XIII A of the California Constitution at
the June 1978 Primary Election (Proposition 13),
which limited the taxes which can be imposed on
real property and forced the state to assume
greater responsibility for financing education (see
Ed. Code. § 41060), and the enactment of Propo
sitions 98 and III in 1988 and 1990, respective
ly, which provide formulae for minimum state
funding for education. (See generally Cali/iJrnia
Teachers Assn. v. Huft: supra. 5· Cal.App.4th
]5] 3.)

[***24] The provisions of Senate Bill No. 90
were amended and refined in legislation enacted the fol
lowing year. (Stats. 1973, ch. 358.) Revenue and Taxa
tion Code section 2231, subdivision (a), was enacted to
require the state to reimburse local agencies, including
school districts, for the full costs of new programs or
increased levels of service mandated by the Legislature
after January 1, 1973. Local agencies except school dis
tricts were also entitled to reimbursement for costs man
dated by executive regulation after January 1, 1973. (
Rev. & Tax. Code. § 2231. subd. Cd), added by Stats.
]973, ch. 358, § 3, p. 783 [*1580] and repealed by
Stats. 1986, ch. 879, § 23, p. 3045.) In subsequent years
legislation was enacted to entitle school districts to sub
vention for state-mandated costs imposed by legislative
acts after January], 1973, or by executive regulation
after January 1, 1978. (Rev. & Tax. Code, former §
2207.5, added by Stats. 1977, ch. ] 135, § 5, p. 3646 and
amended by Stats. ]980, ch. 1256, § 5, pp. 4248-4249.)

[**557] In the 1973 legislation, Revenue and
Taxation Code section 2271 was enacted to provide,
among other things: "A local agency may levy, or have
levied on its behalf, [***25] a rate in addition to the
maximum property tax rate established pursuant to this
chapter (commencing with Section 220]) to pay costs
mandated by the federal government or costs mandated
by the courts or costs mandated by initiative enactment,
which are not funded by federal or state government." (3)
In this respect costs mandated by the federal government
are exempt from an agency's taxing and spending limits.

( CiD; of Sacramento v. State of California. supra. 50
Cal.3d at p. 71, fh. ]7.)

At the November 6, 1979, General Election, the
voters added miicle XIII B to the state Constitution by
enacting Proposition 4. That article imposes spending
limits on the state and all local governments. For pur
poses of article XIII B the term "local government" in
cludes school districts. (Cal. Const.. art. XIII B. § 8.
subd. Cd).) The measure accomplishes its purpose by
limiting a governmental entity's annual appropriations to
the prior year's appropriations limit adjusted for changes
in the cost of living and population growth, except as
otherwise provided in the article. (Cal. Const., ali. XIII
~.) 7 The appropriations subject [***26] to limita
tion do not include, among other things: "Appropriations
required to comply with mandates of the courts or the
federal government which, without discretion, require an
expenditure for additional services or which unavoidably
make the provision of existing services more costly."
(Cal. Const., (ui. XlII B. § 9. subd. (b).)

7 As it was originally enacted, article XIII B
required that all governmental entities return
revenues in excess of their appropriations limits
to the taxpayers through tax rate or fee schedule
revisions. In Proposition 98, adopted at the No
vember 1988 General Election, article XIII B was
amended to provide that half of state excess rev
enues would be transferred to the state school
fund for the support of school districts and com
munity college districts. (See Cal. Const.. art.
XVI. § 8.5; Calif()rnia Teachers Assn. v. Hu{t'
supra, 5 Cal. App.4th 15 13.)

Like its statutory predecessor, the constitutional in
itiative measure includes a provision [***27] designed
"to preclude the state from shifting to local agencies the
financial responsibility for providing public services in
view of these restrictions on the taxing and spending
power of the local entities." ( Lucia ivfar Unified School
Dis/. v. Honig (1988) 44 Ca1.3d 830. 835-836 [244
Cal.Rptr. 677. 750 P.2d 318].) Section 6 of article XlJI B
of the state Constitution provides: "Whenever the Legis
lature or any State agency mandates a new program or
higher level of service on any local government, the
[* 1581] State shall provide a subvention of funds to
reimburse such local government for the costs of such
program or increased level of service, except that the
Legislature may, but need not, provide such subvention
of funds for the following mandates: [P] (a) Legislative
mandates requested by the local agency affected; [P] (b)
Legislation defining a new crime or changing an existing
definition of a crime; or [P] (c) Legislative mandates
enacted prior to January 1, 1975, or executive orders or
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regulations initially implementing legislation enacted
prior to January 1, 1975."

Although article XIII B of the state Constitution
[***28] requires subvention for state mandates enacted
after January 1, 1975, the article had an effective date of
July 1, 1980. (Cal. Const.. art. XlII B. § 10.) (4) Ac
cordingly, under the constitutional provision, a local
agency may seek subvention for costs imposed by legis
lation after Janumy 1, 1975, but reimbursement is limited
to costs incurred after July 1, 1980. ( Citv ot'Sacramento
v. State of California, supra. 156 Cal.App.3d at pp.
190-193.) Reimbursement for costs incurred before July
1, 1980, must be obtained, if at all, under controlling
statutory law. (See 68 Ops.CaI.Atty.Gen. 244 (1985).)

The constitutional subvention provision, like the
statutory scheme before it, requires state reimbursement
whenever "the Legislature or any State agency" man
dates a new program or higher level of service. (Cal.
Const.. art. XIII S, § 6.) Accordingly, it has been held
that state [**558] subvention is not required when the
federal government imposes new costs on local govern
ments. (Citv of Sacramento v. State at' California. su
pra. 156 CaI.App.3c1 at 12. 188; see also Carmel Vallev
Fire Protection Dis!. v. State of' Cali{()rnia (1987) 190
Cal.App.3d 52 I, 543 [234 Cal.RRtr. 795].) [***29] In
our Cit.y of Sacrament.o decision this court held that a
federal program in which the state participates is not a
federal mandate, regardless of the incentives for partici
pation, unless the program leaves state or local govern
ment with no discretion as to alternatives. (156
Cal.App.3d at p. 198.)

In its City of Sacrament.o opinion, 8 the California
Supreme Court rejected this court's earlier formulation.
In doing so the high court noted that the vast bulk of
cost-producing federal influence on state and local gov
ernment is by inducement or incentive rather than direct
compulsion. (50 Ca1.3d at Lll.) However, "certain
regulatOly standards imposed by the federal government
[* 1582] under 'cooperative federalism' schemes are
coercive on the states and localities in every practical
sense." (ld. at PR. 73-74.) The test for determining
whether there is a federal mandate is whether compliance
with federal standards "is a matter of true choice," that is,
whether participation in the federal program "is truly
voluntmy." (ld. at p. 76.) The court went on to say:
"Given the variety [***30] of cooperative feder
al-state-Iocal programs, we here attempt no final test for
'mandatory' versus 'optional' compliance with federal
law. A determination in each case must depend on such
factors as the nature and purpose of the federal program;
whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, if
any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences

of nonparticipation, noncompliance, or withdrawal."
(Ibid.)

8 The Supreme Court's decision in City of
Sacrament.o was not a result of direct review of
this court's decision. The Supreme Court denied a
petition for review of this court's City of Sacra
ment.o decision. After the Board of Control had
adopted parameters and guidelines for reim
bursement under this court's decision, the Legis
lature failed to appropriate the funds necessary
for such reimbursement. The litigation which re
sulted in the Supreme Court's City ofSacrament.o
decision was commenced as an action to enforce
the result on remand from this court's City of
Sacrament.o decision. (See 50 CaJ.3d at p. 60.)

[***31] IV. SPECIAL EDUCAnON

The issues in this case cannot be resolved by con
sideration of a particular federal act in isolation. Rather,
reference must be made to the historical and legal setting
of which the particular act is a part. Our consideration
begins in the early 1970's.

In considering the 1975 amendments to the Educa
tion of the Handicapped Act, Congress referred to a se
ries of "landmark court cases" emanating l1"om 36 juris
dictions which had established the right to an equal edu
cational opportunity for handicapped children. (See
Smith v. Robinson (1984) 468 U.S. 992, 10 I0 [82
L.Ed.2d 746, 763, 104 S.Ct. 345TJ.) Two federal district
court cases, Pennsl'lvania Ass'n. Ret'd Child. v. Com
momvealt.h ofPa. (E.D.Pa. 1977 ) 343 F.SllpP. 779 (see
also Pennsvlvania Ass'n, Retard. Child. v. Com1Jlon
lvealt.h of Pa. (E.D.Pa. 197 I) 334 F.Supp. 1257), and
Afills v. Board of' Educat.ion of' District of' Columbia
(D.D.C. 1972) 348 F.SllRP. 866, were the most promi
nent of these judicial decisions. (See Hendrick Hud
son Dist.. Bd. o(Ed. v. Rmvlev (1982) 458 U.S. 176, 180,
fn.2 [73 L.Ed.2d 690, 695, 102 S.C!. 3034].) [***32]

In the Pennsylvania case, an association and the
parents of certain retarded children brought a class action
against the commonwealth and local school districts in
the commonwealth, challenging the exclusion of retarded
children from programs of education and training in the
public schools. ( Pennsvlvania Ass'n, Ret'c!. Child. v.
Commo/Twealth of' Pa.. supra. 343 F.Supp. at p. 282.)
The matter was assigned to a three- judge panel which
heard evidence on the plaintiffs' due process and equal
protection claims. (ld. at p. 785.) The parties [**559]
then agreed to resolve the litigation by means of a con
sent [* 1583] judgment. (Ibid.) The consent agreement
required the defendants to locate and evaluate all child
ren in need of special education services, to reevaluate
placement decisions periodically, and to accord due
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process hearings to parents who are dissatisfied with
placement decisions. (ld. at pp. 303-306.) It required the
defendants to provide "a free public program of educa
tion and training appropriate to the child's capacity." (Id.
at p. 285, italics deleted.)

In view of the consent agreement the district court
was not required to resolve the plaintiffs' equal [***33]
protection and due process contentions. Rather, it was
sufficient for the cOUli to find that the suit was not collu
sive and that the plaintiffs' claims were colorable. The
court found: "Far from an indication of collusion, how
ever, the Commonwealth's willingness to settle this dis
pute reflects an intelligent response to overwhelming
evidence against [its] position." ( Pennsylvania Ass'n.
Rel'd. Child. v. Commonwealth of' Po.. supra. 343
F.SURP. at Q. 291.) The court said that it was convinced
the due process and equal protection claims were colora
ble. ([d. at QQ. 295-296.)

In the Mills case, an action was brought on behalf of
a number of school-age children with exceptional needs
who were excluded from the Washington, D.C., public
school system. ( Mills v. Board of' Education of'District
of' Columbia. supra. 348 F.SuRl2. at p. 868.) The district
court concluded that equal protection entitled the child
ren to a public-supported education appropriate to their
needs and that due process required a hearing with re
spect to classification decisions. ([eI. at PQ. 874-875.)
The cOUli said: "If sufficient funds are not available to
finance [***34] all of the services and programs that
are needed and desirable in the system then the available
funds must be expended equitably in such manner that no
child is entirely excluded from a publicly supported
education consistent with his needs and ability to benefit
therefrom. The inadequacies of the District of Columbia
Public School System whether occasioned by insufficient
funding or administrative inefficiency, celiainly cannot
be permitted to bear more heavily on the 'exceptional' or
handicapped child than on the normal child." ([d. at p.
876.)

In the usual course of events, the development of
principles of equal protection and due process as applied
to special education, which had just commenced in the
early 1970's with the authorities represented by the
Pennsylvania and Mills cases, would have been fully
expounded through appellate processes. However, the
necessity of judicial development was truncated by con
gressional action. In the Rehabilitation Act of 1973, sec
tion 504, Congress provided: "No otherwise qualified
handicapped individual in the United States, as defined
in section 706(7) [now 706(8)] of this title, [*1584]
shall, solely by reason of his handicap, [***35] be
excluded iiom the participation in, be denied the benefits
of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance .... " (29

U.S.C. ~ 794, Pub.L. No. 93- 112, tit. V, § 504 (Sept. 26,
1973) 87 Stat. 394.) 9 Since federal assistance to educa
tion is pervasive (see, e.g., Ed. Code. § 12000- 12405,
49540 et seq., 92140 et seq.), section 504 was applicable
to virtually all public educational programs in this and
other states.

9 In section 119 of the Rehabilitation, Com
prehensive Services, and Developmental Disabil
ities Act of 1978, the application of section 504
was extended to federal executive agencies and
the United States Postal Service. (Pub.L. No.
95-602, tit. I, § 119 (Nov. 6, 1978) 92 Stat. 2982.)
The section is now subdivided and includes sub
division (b), which provides that the section ap
plies to all of the operations of a state or local
governmental agency, including local educational
agencies, if the agency is extended federal fund
ing for any part of its operations. (?9 U.S.c. §
794.) This latter amendment was in response to
judicial decisions which had limited the applica
tion of section 504 to the particular activity for
which federal funding is received. (See Consol
idated Rail Corporation V. Darrone (1984) 465
U.S. 624. 635-636 [79 L.Ed.2d 568. 577-578. 104
S.Ct. 1248].)

[***36] The Department of Health, Education and
Welfare (HEW) promulgated regulations to ensure com
pliance with section 504 [**560] by educational agen
cies. 10 The regulations required local educational agen
cies to locate and evaluate handicapped children in order
to provide appropriate educational opportunities and to
provide administrative hearing procedures in order to
resolve disputes. The federal courts concluded that sec
tion 504 was essentially a codification of the equal pro
tection rights of citizens with disabilities. (See Hal
derman v. Pennhurst State School & Hospital (E.D.Pa.
1978) 446 F.Supp. 1295. 1323.) Courts also held that
section 504 embraced a private cause of action to enforce
its requirements. ( Shern; V. New York State Ed. Dept.
(W.D.N.Y. 1979) 479 F.SupQ. 1328. 1334; Doe V.

Marshall (S.D.Tex. 1978) 459 F.Supp. 1190. 119?) It
was fllliher held that section 504 imposed upon school
districts and other public educational agencies "the duty
of analyzing individually the needs of each handicapped
student and devising a program which will enable each
individual handicapped student to receive [***37] an
appropriate, free public education. The failure to perform
this analysis and structure a program suited to the needs
of each handicapped child, constitutes discrimination
against that child and a failure to provide an appropriate,
free [* 1585] public education for the handicapped
child." ( Doe v. AJarshall. supra. 459 F.Supp. at p. 1191.
See also David H. V. Spring Branch Independent School
Dist. (S.D.Tex. 1983) 569 F.Supp. ]324. 1334; Hal-
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derman v. Pennhurst State School & Hospital. supra.
446 F.SURR. at p. 1323.)

10 HEW was later dissolved and its responsi
bilities are now shared by the federal Department
of Education and the Department of Health and
Human Services. The promulgation of regula
tions to enforce section 504 had a somewhat
checkered history. Initially HEW determined
that Congress did not intend to require it to
promulgate regulations. The Senate Public Wel
fare Committee then declared that regulations
were intended. By executive order and by judi
cial decree in Cherrv v. Mathe~i's CD.D.C. 1976)
419 F.Supp. 922, HEW was required to promul
gate regulations. The ensuing regulations were
embodied in title 45 Code of Federal Regulations
part 84, and are now located in title 34 Code of
Federal Regulations pmi 104. (See Southeastern
Communitv College v. Davis (1979) 442 U.S.
397. 404, f'il. 4 [60 L.Ed.2d 980, 987, 99 S.Ct.
2361]; N. /14. Ass'n (or Retarded Citizens 1'. State
o[N. M. ClOth Cir. 198?) 678 F.2d 847. 852.)

[***38] (5) Throughout these proceedings Ri-
verside, relying upon the decision in SOl/theastern
Commzll1itv College v. Davis. supra. 442 U.S. 397 [60
L.Ed.2d 9801, has contended that section 504 cannot be
considered a federal mandate because it does not obligate
local school districts to take any action to accommodate
the needs of handicapped children so long as they are not
excluded from school. That assertion is not correct.

In the Southeastern Community College case a
prospective student with a serious hearing disability
sought to be admitted to a postsecondary educational
program to be trained as a registered nurse. As a result of
her disability the student could not have completed the
academic requirements of the program and could not
have attended patients without full-time personal super
vision. She sought to require the school to waive the
academic requirements, including an essential clinical
program, which she could not complete and to otherwise
provide full-time personal supervision. That demand, the
Supreme COUli held, was beyond the scope of section
504, which did not require the school to modify its pro
gram affirmatively [***39] and substantially. (442
U.S. at pp. 409-410 [60 L.Ed.?d at PD. 990-991 ].)

The Southeastern Community College decision is
inapposite. States typically do not guarantee their citi
zens that they will be admitted to, and allowed to com
plete, specialized postsecondary educational programs.
State educational institutions often impose stringent ad
mittance and completion requirements for such programs
in higher education. In the Southeastern Community
College case the Supreme COUli simply held that an in-

stitution of higher education need not lower or effect
substantial modifications of its standards in order to ac
commodate a handicapped person. (447 U.S. at p. 413
[60 L.Ed.2d at DR. 992-993].) The court did not hold that
a primary or secondary [**561] educational agency
need do nothing to accommodate the needs of handi
capped children. (See Alexander v. Choate (1985) 469
U.S. 287. 301 [83 L.Ed.2d 661. 672.105 S.Ct. 712].)

[HN2]States typically do purport to guarantee all of
their children the opportunity for a basic [***40] edu
cation. In fact, in this state basic education is regarded as
a fundamental right. (Serrano v. Priest. supra. 18 Cal.3d
at pp. 765-766.) All basic educational programs are es
sentially affirmative action activities in the sense that
educational agencies are required to evaluate and ac
commodate [*1586] the educational needs of the
children in their districts. Section 504 would not appear
to pelmit local agencies to accommodate the educational
needs of some children while ignoring the needs of oth
ers due to their handicapped condition. (Compare Lau
1'. Nichols (1974) 414 U.S. 563 [39 L.Ed.2d I. 94 S.Ct.
786], which required the San Francisco Unified School
District to take affirmative steps to accommodate the
needs of non-English speaking students under section
601 of the Civil Rights Act of 1964.)

Riverside's view of section 504 is inconsistent with
congressional intent in enacting it. The congressional
record makes it clear that section 504 was perceived to
be necessary not to combat affirmative animus but to
cure society's benign neglect of the handicapped.
[***41] The record is replete with references to dis
crimination in the form of the denial of special educa
tional assistance to handicapped children. In Alexander
v. Choate. supra. 469 U.S. at pages 295 to 297 [83
L.Ed.?d at pages 668- 669], the Supreme Court took note
of these comments in concluding that a violation of sec
tion 504 need not be proven by evidence of purposeful or
intentional discrimination. With respect to the Sou
theastern Communitv College v. Davis. supra, 442 U.S.
397 case, the high court said: "The balance struck in Da
vis requires that an otherwise qualified handicapped in
dividual must be provided with meaningful access to the
benefit that the grantee offers. The benefit itself, of
course, cannot be defined in a way that effectively denies
otherwise qualified handicapped individuals the mea
ningful access to which they are entitled; to assure mea
ningful access, reasonable accommodations in the gran
tee's program or benefit may have to be made.... " ( Al
exander v. Choate. supra. 469 U.S. at p. 30 I [83 L.Ed.2d
at p. 67?], [***42] fn. omitted.)

Federal appellate courts have rejected the argument
that the Southeastern Community College case means
that pursuant to section 504 local educational agencies
need do nothing affirmative to accommodate the needs
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of handicapped children. ( N. M Ass'n {or Retarded Cit
izens v. State o(N. M. supra. 678 F.2d at pp. 852-853;
Tatro v. State o(Texas (5th Cir. 1980) 625 F.'/d 557. 564
[63 A.L.R. Fed. 844"1.) II We are satisfied that section 504
does impose an obligation upon local school districts to
accommodate the needs of handicapped children. How
ever, as was the case with constitutional principles, full
judicial development of section 504 as it relates to spe
cial education in elementary and secondary school dis
tricts was truncated by congressional action.

11 Following a remand and another decision by
the Court of Appeals, the Tatro litigation, supra,
eventually wound up in the Supreme Court. (
Irving Independent School Dis!. v. Tatro (1984)
468 U.S. 883 [8'/ L.Ed.'/d 664, 104 S.Ct. 3371].)
However, by that time the Education of the Han
dicapped Act had replaced section 504 as the
means for vindicating the education rights of
handicapped children and the litigation was re
solved, favorably for the child, under that act.

[***43] [*1587] In 1974 Congress became dis-
satisfied with the progress under earlier efforts to stimu
late the states to accommodate the educational needs of
handicapped children. ( Hendrick Hudson Dist. Bd. 0[
Ed. v. Rowlev. supra. 458 U.S. at p. 180 [73 L.Ed.2d at
Q. 695].) These earlier effOlis had included a 1966
amendment to the Elementary and Secondary Education
Act of ] 965, and the ]970 version of the Education of
the Handicapped Act. (Ibid.) The prior acts had been
grant programs that did not contain specific guidelines
for a state's use of grant funds. (Ibid.) In 1974 Congress
greatly increased federal funding for education of the
handicapped and simultaneously required recipient
[**562] states to adopt a goal of providing full educa
tional oppOliunities to all handicapped children. ( [73
L.Ed.2d at pp. 695-696].) The following year Congress
amended the Education of the Handicapped Act by
enacting the Education for All Handicapped Children
Act of 1975. ( [73 L.Ed.2d at p. 696].)

[HN3]Since the 1975 amendment, the Education
[***44] of the Handicapped Act has required recipient
states to demonstrate a policy that assures all handi
capped children the right to afi'ee appropriate education.
(20 U.S.c. Q 14 j/( 1).) (6) The act is not merely a
funding statute; rather, it establishes an enforceable
substantive right to a fi'ee appropriate public education in
recipient states. (Smith v. Robinson. supra. 468 U.S. at
p. 1010 [8'/ L.Ed.2d at D. 764].) To accomplish this pur
pose the act incorporates the major substantive and pro
cedural requirements of the "right to education" cases
which were so prominent in the congressional considera
tion of the measure. (Hendrick Hudson Dist. Bd. o(Ed.
v. R0l1'lev. supra. 458 U.S. at p. 194 [73 L.Ed.2d at p.

704].) The substantive requirements of the act have been
interpreted in a manner which is "strikingly similar" to
the requirements of section 504 of the Rehabilitation Act
of 1973. ( Smith v. Robinson, supra, 468 U.S. at pp.
10]6-1017 [82 L.Ed.2d at p. 768].) The Supreme
[***45] Court has noted that Congress intended the act
to establish '''a basic floor of opportunity that would
bring into compliance all school districts with the con
stitutional right to equal protection with respect to han
dicapped children.''' ( Hendrick HueLwn Dist. Bd. ot' Eel
v. Rmvlev, supra, 458 U.S. at p. 200 [73 L.Ed.2d at p.
708] citing the House of Representatives Report.) 12

12 Consistent with its "basic floor of opportu
nity" purpose, the act does not require local
agencies to maximize the potential of each han
dicapped child commensurate with the opportu
nity provided nonhandicapped children. Rather,
the act requires that handicapped children be ac
corded meaningful access to a free public educa
tion, which means access that is sufficient to
confer some educational benefit. (Ibid.)

It is demonstrably manifest that in the view of Con
gress the substantive requirements of the 1975 amend
ment to the Education of the Handicapped Act were
commensurate with the [***46] constitutional obliga
tions of state and local [*] 588] educational agencies,
Congress found that "State and local educational agen
cies have a responsibility to provide education for all
handicapped children, but present financial resources are
inadequate to meet the special educational needs of han
dicapped children;" and "it is in the national interest that
the Federal Government assist State and local efforts to
provide programs to meet the educational needs of han
dicapped children in order to assure equal protection of
the law." (20 U,S,c. former § 1400(b)(8) & (2}.) 13

13 That Congress intended to enforce the
Fourteenth Amendment to the United States Con
stitution in enacting the Education of the Handi
capped Act has since been made clear. In Dell
l7Iuth v. Muth (1989) 491 U.S. 2'/3 at pages
/3123'/ [105 L.Ed.2d 181. 189-191. 109 S.Ct,
2397], and the court noted that Congress has the
power under section 5 of the Fourteenth Amend
ment to abrogate a state's Eleventh Amendment
immunity from suit in federal court, but con
cluded that the Education of the Handicapped Act
did not clearly evince such a congressional intent.
In 1990 Congress responded by expressly abro
gating state sovereign immunity under the act.
(20 U.S.c. § 1403.)

[***47] It is also apparent that Congress intended
the act to achieve nationwide application: "It is the pur-
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pose of this chapter to assure that all handicapped child
ren have available to them, within the time periods spe
cified in section 1412(2)(B) of this title, a free appropri
ate public education which emphasizes special education
and related services designed to meet their unique needs,
to assure that the rights of handicapped children and their
parents or guardians are protected, to assist States and
localities to provide for the education of all handicapped
children, and to assess and assure the effectiveness of
efforts to educate handicapped children." (20 U.S.c.
fornler § 1400(c).)

[**563] In order to gain state and local acceptance
of its substantive provisions, the Education of the Han
dicapped Act employs a "cooperative federalism"
scheme, which has also been referred to as the "carrot
and stick" approach. (See Citv orSacramento v. State or
California. supra. 50 Cal.3d at pp. 73-74; Citv orSac
ramento v. State or California. supra. 156 Cal.App.3d at
JL1.22.) [***48] As an incentive Congress made sub
stantial federal financial assistance available to states and
local educational agencies that would agree to adhere to
the substantive and procedural terms of the act. (20
U.S.c. § 1411, 1412.) For example, the administrative
record indicates that for fiscal year 1979- 1980, the base
year for Santa Barbara's claim, California received $ 71.2
million in federal assistance, and during fiscal year
1980-1981, the base year for Riverside's claim, Califor
nia received $ 79.7 million. We cannot say that such as
sistance on an ongoing basis is trivial or insubstantial.

Contrary to Riverside's argument, [HN4]federal fi
nancial assistance was not the only incentive for a state
to comply with the Education of the Handicapped Act.
(7) Congress intended the act to serve as a means by
which state and [* 1589] local educational agencies
could fulfill their obligations under the equal protection
and due process provisions of the Constitution and under
section 504 of the Rehabilitation Act of 1973. Accor
dingly, where it is applicable the act supersedes claims
under the Civil Rights Act (42 USc. § 1983) [***49]
and section 504 of the Rehabilitation Act of 1973, and
the administrative remedies provided by the act consti
tute the exclusive remedy of handicapped children and
their parents or other representatives. ( Smilh v. Robin
son. supra. 468 U.S. at pp. 1009. !013. 1019/82 L.Ed.2d
at pp. 763. 766, 769].) '"

14 In 8mith \'. Robinson, supra, the court
concluded that since the Education of the Handi
capped Act did not include a provision for attor
ney fees, a successful complainant was not en
titled to an award of such fees even though such
fees would have been available in litigation under
section 504 of the Rehabilitation Act of 1973 or
section 1983 of the Civil Rights Act. Congress

reacted by adding a provision for attorney fees to
the Education of the Handicapped Act. (20
U.S.c. § 1415(e)(4)CB).)

[HN5]As a result of the exclusive nature of the
Education of the Handicapped [***50] Act, dissatisfied
parties in recipient states must exhaust their administra
tive remedies under the act before resorting to judicial
intervention. ( Smith v. Robinson. supra. 468 U.S. at p.
1011 [8") L.Ed.")d at p. 764].) This gives local agencies
the first opportunity and the primary authority to deter
mine appropriate placement and to resolve disputes.
(Ibid.) Ifa party is dissatisfied with the final result of the
administrative process then he or she is entitled to seek
judicial review in a state or federal court. (")0 U.S.c. §
1415(e)(2).) In such a proceeding the court independent
ly reviews the evidence but its role is restricted to that of
review of the local decision and the court is not free to
substitute its view of sound educational policy for that of
the local authority. (Hendrick Hudwn Dist. Bd. or Ed.
v. Row/ev. supra. 458 U.S. at pp. 206-207 /73 L.Ed.2d at
p. 712].) And since the act provides the exclusive remedy
for addressing a handicapped child's right to an appropri
ate education, where the act applies a party [* **51]
cannot pursue a cause of action for constitutional viola
tions, either directly or under the Civil Rights Act (42
U.S.c. § 1983), nor can a party proceed under section
504 of the Rehabilitation Act of 1973. (Smith v. Robin
son. supra, 468 U.S. atpp. 1013. 10")0 [82 L.Ed.2d at 1m.:.
766, 770].)

Congress's intention to give the Education of the
Handicapped Act nationwide application was successful.
By the time of the decision in Hendrick Hudson Dist.
Bd or Ed v. Row/ev, supra. all states except New Mex
ico had become recipients under the act. (458 U.S. at
pp. 183-/84 [73 L.Ed.2d at p. 698].) It is important at
this point in our discussion to consider the experience of
New Mexico, both because the Board of Control relied
upon that state's failure to adopt the Education [**564]
of the Handicapped Act as proof that the act is not feder
ally mandated, and because it illustrates the conse
quences of a failure to adopt the act. [* 1590]

In tV. M. Ass'n for Retarded Citizens v. State of'N.
iv1. CD.N.M. 1980) 495 F.Supp. 391, [***52] a class
action was brought against New Mexico and its local
school districts based upon the alleged failure to provide
a free appropriate public education to handicapped
children. The plaintiffs' causes of action asserting con
stitutional violations were severed and stayed pending
resolution of the federal statutory causes of action. (Ie!. at
p. 393.) The district court concluded that the plaintiffs
could not proceed with claims under the Education of the
Handicapped Act because the state had not adopted that
act and, without more, that was a governmental decision
within the state's power. (Ie!. at p. 394.) I; The court then
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considered the cause of action under section 504 and
found that both the state and its local school districts
were in violation of that section by failing to provide a
free appropriate education to handicapped children with
in their territories. (495 F.Supp. at pp. 398-399.)

15 The plaintiffs alleged that the failure of the
state to apply for federal funds under the Educa
tion of the Handicapped Act was itself an act of
discrimination. The district court did not express
a view on that question, leaving it for resolution
in cOilllection with the constitutional causes of
action. (Ibid.)

[***53] After the district court entered an injunc
tive order designed to compel compliance with section
504, the matter was appealed. ( N. M. Ass'n fOr Retarded
Citizens v. State of N. M.. supra. 678 F.2d 847.) The
cOUli of appeals rejected the defendants' arguments that
the plaintiffs were required to exhaust state administra
tive remedies before bringing their action and that the
district court should have applied the doctrine of primary
jurisdiction to defer ruling until the Office of Civil
Rights could complete its investigation into the charges.
(let. at pp. 850-851.) The court also rejected the defen
dants' arguments that section 504 does not require them
to take action to accommodate the needs of handicapped
children and that proof of disparate treatment is essential
to a violation of section 504. (678 F.ld at p. 854.) The
cOUli found sufficient evidence in the record to establish
discrimination against handicapped children within the
meaning of section 504. (678 F.2d at p. 854.) However,
the reviewing court concluded that the district court had
applied an elToneous standard in reaching its decision,
[* **54] and the matter was remanded for further pro
ceedings. (let. at p. 855.)

On July 19, 1984, during the proceedings before the
Board of Control, a representative of the Depmiment of
Education testified that New Mexico has since imple
mented a program of special education under the Educa
tion of the Handicapped Act. We have no doubt that after
the litigation we have just recounted New Mexico saw
the handwriting on the wall and realized that it could
either establish a program of special education with fed
eral financial assistance under the Education of the Han
dicapped Act, or be compelled through litigation to ac
commodate the educational needs of handicapped
[* 1591] children without federal assistance and at the
risk of losing other forms of federal financial aid. In any
event, with the capitulation of New Mexico the Educa
tion of the Handicapped Act achieved the nationwide
application intended by Congress. (20 U.S.c. Q1400(c).)

California's experience with special education in the
time period leading up to the adoption of the Education
of the Handicapped Act is examined as a case study in

Kirp et al., Legal Reform ofSpecial Education: Empiri
cal [***55] Studies and Procedural Proposals
(1974) 62 Cal.L.Rev. 40, at pages 96 through 115. As
this study reflects, during this period the state and local
school districts were struggling to create a program to
accommodate adequately the educational needs of the
handicapped. (let. at pp. 97-110.) Individuals and orga
nized groups, such as the California Association for the
Retarded and the California Association for Neurologi
cally Handicapped Children, were exerting pressure
through political and other means at every level of the
educational system. (Ibid.) Litigation was becoming so
prevalent [**565] that the authors noted: "Fear of liti
gation over classification practices, prompted by the in
creasing number of lawsuits, is pervasive in California."
(Jet. at p. 106, fn. 295.) 16

16 Lawsuits primarily fell into three types: (1)
Challenges to the adequacy or even lack of
available programs and services to accommodate
handicapped children. (Jd. at p. 97, fns. 255,257.)
(2) Challenges to classification practices in gen
eral, such as an overtendency to classify minority
or disadvantaged children as "retarded." (Jd. at p.
98, fns. 259, 260.) (3) Challenges to individual
classification decisions. (Jet. at p. 106.) In the ab
sence of administrative procedures for resolving
classification disputes, dissatisfied parents were
relegated to self-help remedies, such as pestering
school authorities, or litigation. (Jbid.)

[***56] In the early 1970's the state Department
of Education began working with local school officials
and university experts to design a "California Master
Plan for Special Education." (Kirp et aI., Legal Reform of
Special Education: Empirical Studies and Procedural
Proposals, supra, 62 Cal.L.Rev. at p. 111.) In 1974 the
Legislature enacted legislation to give the Superintendent
of Public Instruction the authority to implement and ad
minister a pilot program pursuant to a master plan
adopted by State Board of Education in order to deter
mine whether services under such a plan would better
meet the needs of children with exceptional needs. (Stats.
1974, ch. 1532, § 1, p. 3441, enacting Ed. Code. Q 7001.)
In 1977 the Legislature acted to further implement the
master plan. (Stats. 1977, ch. 1247, especially § 10, pp.
4236-4237, enacting Ed. Code. is 5630 I.) In 1980 the
Legislature enacted urgency legislation revising our spe
cial education laws with the express intent of complying
with the 1975 amendments to the Education of the Han
dicapped Act. (Stats. 1980, ch. 797, especially § 9, pp.
2411-2412, enacting Ed. Code. § 56000.)

As this history demonstrates, in determining whether
to [***57] adopt the requirements of the Education of
the Handicapped Act as amended in 1975, our [* 1592]

Page 17

Received 
June 17, 2011
Commission on
State Mandates



11 Cal. App. 4th 1564, *; 15 Cal. Rptr. 2d 547, **;
1992 Cal. App. LEXIS 1498, ***; 93 Cal. Daily Op. Service 17

Legislature was faced with the following circumstances:
(1) In the Serrano litigation, our Supreme Court had de
clared basic education to be a fundamental right and,
without even considering special education in the equa
tion, had found our educational system to be violative of
equal protection principles. (2) Judicial decisions from
other jurisdictions had established that handicapped
children have an equal protection right to a free public
education appropriate to their needs and due process
rights with regard to placement decisions. (3) Congress
had enacted section 504 of the Rehabilitation Act of
1973 to codifY the equal protection rights of handicapped
children in any school system that receives federal finan
cial assistance and to threaten the state and local districts
with the loss of all federal funds for failure to accommo
date the needs of such children. (4) Parents and orga
nized groups representing handicapped children were
becoming increasingly litigious in their efforts to secure
an appropriate education for handicapped children. (5) In
enacting the 1975 amendments to [***58] the Educa
tion of the Handicapped Act, Congress did not intend to
require state and local educational agencies to do any
thing more than the Constitution already required of
them. The act was intended to provide a means by which
educational agencies could fulfill their constitutional
responsibilities and to provide substantial federal finan
cial assistance for states that would agree to do so.

(8a) Under these circumstances we have no doubt
that enactment of the 1975 amendments to the Education
of the Handicapped Act constituted a federal mandate
under the criteria set forth in City or Sacramento v.
State of' CalifiJrnia. supra. 50 Ca1.3d at page 76. The
remaining question is whether the state's participation in
the federal program was a matter of "true choice" or was
"truly voluntary." The alternatives were to participate in
the federal program and obtain federal financial assis
tance and the procedural protections accorded by the act,
or to decline to participate and face a barrage of litigation
with no real defense and ultimately be compelled to ac
commodate the educational needs of handicapped child
ren in any event. We conclude [***59] that so far
[**566] as the state is concerned the Education of the
Handicapped Act constitutes a federal mandate.

V. SUBVENTION FOR SPECIAL EDUCATION

Our conclusion that the Education of the Handi
capped Act is a federal mandate with respect to the state
marks the starting point rather than the end of the con
sideration which will be required to resolve the Santa
Barbara and Riverside test claims. In ('itv of Sacra
mento v. State ofCalifiJrnia. supra. 50 Cal.3d at pages 66
through 70, the California Supreme Court concluded that
the costs at issue in that case (unemployment insurance
premiums) were not subject to state subvention because

they were incidental to a law of general [*1593] ap
plication rather than a new governmental program or
increased level of service under an existing program. The
cOUli addressed the federal mandate issue solely with
respect to the question whether the costs were exempt
from the local government's taxing and spending limita
tions. (Id at PQ. 70-71.) It observed that prior authori
ties had assumed that if a cost was federally mandated it
could not be a state mandated cost subject to subvention,
and [***60] said: "We here express no view on the
question whether 'federal' and 'state' mandates are mu
tually exclusive for purposes of state subvention, but
leave that issue for another day.... " (Jd at p. 71. fu. 16.)
The test claims of Santa Barbara and Riverside present
that question which we address here for the guidance of
the Commission on remand.

(9) The constitutional subvention provision and
the statutory provisions which preceded it do not ex
pressly say that the state is not required to provide a
subvention for costs imposed by a federal mandate. Ra
ther, that conclusion follows from the plain language of
the subvention provisions [HN6]themselves. The consti
tutional provision requires state subvention when "the
Legislature or any State agency mandates a new program
or higher level of service" on local agencies. (Cal.
Const.. art. XIII S, § 6.) Likewise, the earlier statutory
provisions required subvention for new programs or
higher levels of service mandated by legislative act or
executive regulation. (See Rev. & Tax. Code, former §
2164.3 [Stats. 1972, ch. 1406, § 14.7, pp. 2962- 2963],
2231 [Stats. 1973, ch. 358, § 3, pp. 783-784], 2207 [Stat.
1975, ch. 486, § 1.8, pp. 997-998], 2207.5 [***61]
[Stats. 1977, ch. 1135, § 5, pp. 3646-3647].) When the
federal government imposes costs on local agencies
those costs are not mandated by the state and thus would
not require a state subvention. Instead, such costs are
exempt from local agencies' taxing and spending limita
tions. This should be true even though the state has
adopted an implementing statute or regulation pursuant
to the federal mandate so long as the state had no "true
choice" in the manner of implementation of the federal
mandate. (See ('iN or Sacramento v. ,,",'fate of' Califor
nia. supra. 50 Cal.3d at p. 76.)

This reasoning would not hold true where the man
ner of implementation of the federal program was left to
the true discretion of the state. A central purpose of the
principle of state subvention is to prevent the state from
shifting the cost of government from itself to local agen
cies. ( Cit)! of Sacramento v. State or California. supra.
50 Cal.3d at p. 68.) Nothing in the statutory or constitu
tional subvention provisions would suggest that the state
is free to shift state costs to local agencies [***62]
without subvention merely because those costs were im
posed upon the state by the federal government. In our
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view the determination whether certain costs were im
posed upon a local agency by a federal mandate must
focus upon the local agency which [* 1594] is ulti
mately forced to bear the costs and how those costs came
to be imposed upon that agency. If the state freely chose
to impose the costs upon the local agency as a means of
implementing a federal program then the costs are the
result of a reimbursable state mandate regardless whether
the costs were imposed [**567] upon the state by the
federal government.

The Education of the Handicapped Act is a compre
hensive measure designed to provide all handicapped
children with basic educational opportunities. While the
act includes certain substantive and procedural require
ments which must be included in a state's plan for im
plementation of the act, it leaves primary responsibility
for implementation to the state. (20 U.S.C. § ]412,
]4 ]3.) (8b) In short, even though the state had no real
choice in deciding whether to comply with the federal
act, the act did not necessarily require the state to impose
all of [***63] the costs of implementation upon local
school districts. To the extent the state implemented the
act by fi'eely choosing to impose new programs or higher
levels of service upon local school districts, the costs of
such programs or higher levels of service are state man
dated and subject to subvention.

We can illustrate this point with a hypothetical situ
ation. Subvention principles are intended to prevent the
state from shifting the cost of state governmental servic
es to local agencies and thus subvention is required
where the state imposes the cost of such services upon
local agencies even if the state continues to perform the
services. ( Lucia Alar Unified Schoo! Dist. v. Honig. su
pra. 44 Cal.3d at pp. 835-836.) The Education of the
Handicapped Act requires the state to provide an impar
tial, state-level review of the administrative decisions of
local or intermediate educational agencies. (70 U.S.c. §
1415(c), @.) Obviously, the state could not shift the
actual performance of these new administrative reviews
to local districts, but it could attempt to shift the costs to
local districts [***64] by requiring local districts to pay
the expenses of reviews in which they are involved. An
attempt to do so would trigger subvention requirements.
In such a hypothetical case, the state could not avoid its
subvention responsibility by pleading "federal mandate"
because the federal statute does not require the state to
impose the costs of such hearings upon local agencies.
Thus, as far as the local agency is concerned, the burden
is imposed by a state rather than a federal mandate.

In the administrative proceedings the Board of Con
trol did not address the "federal mandate" question under
the appropriate standard and with proper focus on local
school districts. In its initial determination the board
concluded that the Education of the Handicapped Act

constituted a federal mandate and that the state-imposed
costs on local school districts in excess of the federally
imposed costs. However, the board did not consider the
[* 1595] extent of the state-mandated costs because it
conclude~ that any appropriation by the state satisfied its
obligation. On Riverside's petition for a writ of adminis
trative mandate the superior court remanded to the Board
of Control to consider whether [***65] the state ap
propriation was sufficient to reimburse local school dis
tricts fully for the state-mandated costs. On remand the
board clearly applied the now-discredited criteria set
forth in this court's decision in City of Sacramento v.
State ofCalifornia. supra. 156 Cal.App.3d ]87 , and con
cluded that the Education of the Handicapped Act is not
a federal mandate at any level of government. Under
these circumstances we agree with the trial court that the
matter must be remanded to the Commission for consid
eration in light of the criteria set forth in the Supreme
Court's City ofSacramento decision. We add that on re
mand the Commission must focus upon the costs in
curred by local school districts and whether those costs
were imposed on local districts by federal mandate or by
the state's voluntary choice in its implementation of the
federal program.

VI. RIVERSIDE'S OBJECTIONS

In light of this discussion we may now consider Ri
verside's objections to the trial court's decision to remand
the matter to the Commission for reconsideration.

Riverside asserts that the California Supreme Court
opinion in City of Sacramento is not [***66] on point
because the court did not address the federal mandate
question with respect to state subvention principles. Ri
verside implies that the definition of a federal mandate
may be different [**568] with respect to state subven
tion than with respect to taxing and spending limitations.
[HN7] (10) As a general rule and unless the context
clearly requires otherwise, we must assume that the
meaning of a term or phrase is consistent throughout the
entire act or constitutional article of which it is a part. (
Lungren v. Davis (1991) 234 Cal.App.3d 806, 823 [285
Cal.Rptr. 7771.) (11) Subvention principles are part of
a more comprehensive political scheme. The basic pur
pose of the scheme as a whole was to limit the taxing and
spending powers of government. The taxing and spend
ing powers of local agencies were to be "frozen" at ex
isting levels with adjustments only for inflation and pop
ulation growth. Since local agencies are subject to having
costs imposed upon them by other governmental entities,
the scheme provides relief in that event. If the costs are
imposed by the federal government or the courts, then
the costs are not included in the local government's
[***67] taxing and spending limitations. If the costs are
imposed by the state then the state must provide a sub-
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vention to reimburse the local agency. Nothing in this
scheme suggests that the concept of a federal mandate
should have different meanings depending upon whether
one is considering subvention or taxing and spending
limitations. Accordingly, we reject the claim that the
criteria set forth in [* 1596] the Supreme Court's City
ofSacramento decision do not apply when subvention is
the issue.

(12) Riverside asserts that the trial court erred in
concluding that the Board of Control did not consider the
issues under the appropriate criteria and that the board
did in fact consider the factors set forth in the Supreme
Court's City of Sacramento decision. From our discus
sion above it is clear that we must reject these assertions.
In its decision the board relied upon the "cooperative
federalism" nature of the Education of the Handicapped
Act without any consideration whether the act left the
state any actual choice in the matter. In support of its
conclusion the board relied upon the New Mexico litiga
tion which we have also discussed. However, as we have
pointed out, under [***68] the criteria set forth in the
Supreme Court's City of Sacramento decision, the New
Mexico litigation does not support the board's decision
but in fact strongly suppolis a contrary result. We are
satisfied that the trial court correctly concluded that the
board did not apply the appropriate criteria in reaching
its decision.

Riverside asserts that the Supreme Court's City of
Sacramento decision elucidated and enforced prior law
and thus no question of retroactivity arises. (See Do
naldson v. Superior CourI (J 983) 35 Cal.3d 24, 37 [196
Cal.Rptr. 704. 672 P.2d 110].) (13) We agree that in
City of Sacramento the Supreme Court elucidated and
enforced existing law. Under such circumstances the rule
of retrospective operation controls. (See also Wellen
kamp v. Bank ofAmerica (1978111 Cal.3d 943. 953- 954
[148 Cal.Rptr. 379, 58; P.;d 970]; County of'Los An
geles v. FallS (1957) 48 Cal.;d 67;, 680-681 [3]/ P.;d
680].) Pursuant to that rule the trial court correctly ap
plied the City of Sacramento decision to the [***69]
litigation pending before it. As we have seen, that deci-

sion supports the trial court's determination to remand
the matter to the Commission for reconsideration.

Riverside asserts that if further consideration under
the criteria of the Supreme Court's City of Sacramento
decision is necessary then the trial court should have, and
this court must, engage in such consideration to reach a
final conclusion on the question. To a limited extent we
agree. In our previous discussion we have concluded that
under the criteria set forth in City of Sacramento, the
Education of the Handicapped Act constitutes a federal
mandate as far as the state is concerned. We are satisfied
that is the only conclusion which may be drawn and we
so hold as a matter of law. However, that conclusion
does not resolve the question whether new special educa
tion costs were imposed upon local school districts by
federal mandate or by state choice in the implementation
of the federal program. The issues were not addressed by
the parties or the Board of Control in this light. The
[* 1597] Commission on State Mandates is the entity
with the responsibility for considering the issues in
[**569] the first instance [***70] and which has the
expeliise to do so. We agree with the trial court that it is
appropriate to remand the matter to the Commission for
reconsideration in light of the appropriate criteria which
we have set forth in this appeal.

In view of the result we have reached we need not
and do not consider whether it would be appropriate oth
erwise to fashion some judicial remedy to avoid the rule,
based upon the separation of powers doctrine, that a
cOUli cannot compel the State Controller to make a dis
bursement in the absence of an appropriation. (See
Carmel Valle1' Fire Protection Disl. v. Slale of Califor
nia. supra, 190 Cal.App.3d at pp. 538- 541.)

DISPOSITION

The judgment is affirmed.

Davis, J., and Scotland, J., concurred. The petition
of plaintiff and respondent for review by the Supreme
Court was denied April 1, 1993. Lucas, C.J., Kennard, J.,
and Arabian, J., were of the opinion that the petition
should be granted.
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v. CITY OF SALINAS et al., Defendants and Respondents. 
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June 3, 2002, Decided 

SUBSEQUENT HISTORY:  [***1] Rehearing De-
nied July 2, 2002. 

Review Denied August 28, 2002, Reported at: 2002 Cal. 
LEXIS 5938. 

PRIOR HISTORY: Superior Court of Monterey 
County. Super. Ct. No. M45873. Richard M. Silver, 
Judge. 

DISPOSITION: The judgment is reversed. Costs on 
appeal are awarded to plaintiffs. 

CASE SUMMARY: 

Const. art. XIIID, § 6, required the city to subject the 
proposed storm drainage fee to a vote by the property 
owners or the voting residents of the affected area because 
the fee was not exempt as a water service; and (2) the trial 
court therefore erred in ruling that Salinas, Cal., Ordi-
nance 2350, 2351, and Salinas, Cal., Resolution 17019 
were valid exercises of authority by the city council. 

OUTCOME: The judgment of the superior court was 
reversed. 

LexisNexis(R) Headnotes 

PROCEDURAL POSTURE: Plaintiff taxpayers filed a 
complaint under Cal. Code Civ. Proc. § 863 to determine 
the validity of a storm drainage fee imposed by defendant 
city. The Monterey County Superior Court (California) 
ruled that the fee did not violate Cal. Const. art. XIIID, § 6. 
The taxpayers appealed. 

OVERVIEW: The city adopted ordinances and a reso-
lution imposing a storm water management utility fee that 
was imposed on the owners of every developed parcel of 
land within the city. The storm drainage fee was to be 
used not just to provide drainage service to property 
owners, but to monitor and control pollutants that might 
enter the storm water before it was discharged into natural 
bodies of water. The appellate court found that: (1) Cal. 

Governments > State & Territorial Governments > 
Elections 
Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[I-IN1] The Right to Vote On Taxes Act, Cal. Const. art. 
XIIID, § 6, requires notice of a proposed property-related 
fee or charge and a public hearing. If a majority of the 
affected owners submit written protests, the fee may not 
be imposed. Cal. Const. art. XIIID, § 6 (a)(2). 

Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[I-IN2] See Cal. Const. XIIID, § 6(c). 
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Communications Law > Ownership > General Overview 
Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[HN3] Cal. Const. art. XIIID, § 2(e), defines a "fee" under 
the article as a levy imposed upon a parcel or upon a 
person as an incident of property ownership, including a 
user fee or charge for a property related service. 

Communications Law > Ownership > General Overview 
Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[HN4] A "property-related service" is a public service 
having a direct relationship to property ownership. Cal. 
Const. art. XIIID, § 2(h). 

Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[HN5] Salinas, Cal., Resolution 17019 plainly establishes 
a property-related fee for a property-related service, the 
management of storm water runoff from the "impervious" 
areas of each parcel in the city. The resolution expressly 
states that each owner and occupier of a developed lot or 
parcel of real property within the city, is served by the 
city's storm drainage facilities and burdens the system to a 
greater extent than if the property were undeveloped. 
Those owners and occupiers of developed property should 
therefore pay for the improvement, operation and main-
tenance of such facilities. Accordingly, the resolution 
makes the fee applicable to each and every developed 
parcel of land within the city. 

Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[HN6] Cal. Proposition 218, § 5, specifically states that 
the provisions of the Right to Vote On Taxes Act, Cal. 
Const. art. XIIID, § 6, shall be liberally construed to ef-
fectuate its purposes of limiting local government revenue 
and enhancing taxpayer consent. 

Governments > Legislation > Interpretation 
[HN7] The appellate court is obligated to construe con-
stitutional amendments in accordance with the natural and 
ordinary meaning of the language used by the framers in a 
manner that effectuates their purpose in adopting the law. 

Tax Law > State & Local Taxes > Personal Property Tax 
> Exempt Property > General Overview 

[HN8] The exception in Cal. Const. art. XIIID, § 6(c), 
applies to fees for sewer, water, and refuse collection 
services. 

Governments > Legislation > Interpretation 
[HN9] The popular, nontechnical sense of sewer service, 
particularly when placed next to "water" and "refuse col-
lection" services, suggests the service familiar to most 
households and businesses, the sanitary sewerage system. 

Governments > Legislation > Interpretation 
Tax Law > State & Local Taxes > Real Property Tax > 
General Overview 
[HN10] Exceptions to a general rule of an enactment must 
be strictly construed, thereby giving "sewer services" its 
narrower, more common meaning applicable to sanitary 
sewerage. 

Governments > Legislation > Interpretation 
[HN11] Cal. Gov't Code § 53750 is enacted to explain 
some of the terms used in Cal. Const. art. XIIIC, XIIID, 
and defines "water" as "any system of public improve-
ments intended to provide for the production, storage, 
supply, treatment, or distribution of water." The average 
voter would envision "water service" as the supply of 
water for personal, household, and commercial use, not a 
system or program that monitors storm water for pollut-
ants, carries it away, and discharges it into the nearby 
creeks, river, and ocean. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

A taxpayers association filed an action against a city 
alleging that a storm drainage fee, which was imposed by 
the city for the management of storm water runoff from 
the impervious areas of each parcel in the city, was a 
property-related fee that required voter approval under 
Prop. 218 (Cal. Const., art. XIII D, § 6, subd. (c)). The 
trial court entered judgment for the city, finding that the 
fee was not property related and that it was exempt from 
the voter-approval requirement because it was related to 
sewer and water services. (Superior Court of Monterey 
County, No. M45873, Richard M. Silver, Judge.) 

The Court of Appeal reversed. The court held that the 
fee was property related and subject to the voter approval 
requirement. The resolution made the fee applicable to 
each and every developed parcel of land within the city. It 
was not a charge directly based on or measured by use so 
as to be exempt from the voter requirement. A propor-
tional reduction clause did not alter the nature of the fee as 
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property-related. (Opinion by Elia, J., with Premo, Acting 
P. J., and Mihara, J., concurring.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports 

(la) (lb) Drains and Sewers § 3--Fees and Assess-
ments--Storm Drain Fee--Application of Voter Ap-
proval Requirement for Property-related Fees: 
Property Taxes § 7.8--Special Taxes. --A storm water 
management fee resolution established a property-related 
fee for a property-related service, the management of 
storm water runoff from the impervious areas of each 
parcel in the city, and thus required voter approval under 
Prop. 218 (Cal. Const., art. XIII D, § 6, subd. (c)). The 
resolution made the fee applicable to each and every 
developed parcel of land within the city. It was not a 
charge directly based on or measured by use, comparable 
to the metered use of water or the operation of a business, 
so as to be exempt from the voter requirement. A propor-
tional reduction clause did not alter the nature of the fee as 
property related. The fee did not come within the excep-
tion related to sewer and water services. Giving the con-
stitutional provision the required liberal construction, and 
applying the principle that exceptions to a general rule of 
an enactment must be strictly construed, "sewer services" 
must be given its narrower, more common meaning ap-
plicable to sanitary sewerage, thus excluding storm 
drainage. Also, the average voter would envision "water 
service" as the supply of water for personal, household, 
and commercial use, not a system or program that moni-
tors storm water for pollutants and discharges it. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, § 109C.] 

(2) Constitutional Law § 12--Construction--Ordinary 
Language--Amendments. --Courts are obligated to 
construe constitutional amendments in accordance with 
the natural and ordinary meaning of the language used by 
the framers in a manner that effectuates their purpose in 
adopting the law. 

COUNSEL: Timothy J. Morgan; Jonathan M. Coupal 
and Timothy A. Bittle for Plaintiffs and Appellants. 

James C. Sanchez, City Attorney; Richards, Watson & 
Gershon, Mitchell E. Abbott and Patrick K. Bobko for 
Defendants and Respondents. 

JUDGES: Opinion by Elia, J., with Premo, Acting P. J., 
and Mihara, J., concurring. 

OPINION BY: Elia 

OPINION 

[*1352] [**229] ELIA, J. 

In this "reverse validation" action, plaintiff taxpayers 
challenged a storm drainage fee imposed by the City of 
Salinas. Plaintiffs contended that the fee was a "prop-
erty-related" fee requiring voter approval, pursuant to 
California Constitution, article XIII D, section 6, subdi-
vision (c), which was added by the passage of Proposition 
218. The trial court ruled that the fee did not violate this 
provision because (1) it was not a property-related fee 
[*1353] and (2) it met the exemption [***2] for fees for 
sewer and water services. We disagree with the trial 
court's conclusion and therefore reverse the order. 

BACKGROUND 

In an effort to comply with the 1987 amendments to 
the federal Clean Water Act (33 U.S. C. § 1251 et seq.; 40 
C.F.R. § 122.26(a) et seq. (2001)), the Salinas City 
Council took measures to reduce or eliminate pollutants 
contained in storm water, which was channeled in a 
drainage system separate from the sanitary and industrial 
waste systems. On June 1, 1999, the city council enacted 
two ordinances to fund and maintain the compliance 
program. These measures, ordinance Nos. 2350 and 2351, 
added former chapters 29 and 29A, respectively, to the 
Salinas City Code. Former section 29A-3 allowed the city 
council to adopt a resolution imposing a "Storm Water 
Management Utility fee" to finance the improvement of 
storm and surface water management facilities. The fee 
would be imposed on "users of the storm water drainage 
system." 

On July 20, 1999, the city council adopted resolution 
No. 17019, which established rates for the storm and 
surface water management system. The resolution spe-
cifically states: "There is hereby imposed on each [***3] 
and every developed parcel of land within the City, and 
the owners and occupiers thereof, jointly and severally, a 
storm drainage fee." The fee was to be paid annually to the 
City "by the owner or occupier of each and every devel-
oped parcel in the City who shall be presumed to be the 
primary utility rate payer . . . ." The amount of the fee was 
to be calculated according to the degree to which the 
property contributed runoff to the City's drainage facilities. 
That contribution, in turn, would be measured by the 
amount of "impervious area" 1  on that parcel. 

1  "Impervious Area," according to resolution No. 
17019, is "any part of any developed parcel of land 
that has been modified by the action of persons to 
reduce the land's natural ability to absorb and hold 
rainfall. This includes any hard surface area which 
either prevents or retards the entry of water into 
the soil mantle as it entered under natural condi- 
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tions pre-existent to development, and/or a hard 
surface area which causes water to run off the 
surface in greater quantities or at an increased rate 
of flow from the flow present under natural con-
ditions pre-existent to development." 

[***4]  [**230] Undeveloped parcels--those that 
had not been altered from their natural state--were not 
subject to the storm drainage fee. In addition, developed 
parcels that maintained their own storm water manage-
ment facilities or only partially contributed storm or sur-
face water to the City's storm drainage facilities were 
required to pay in proportion to the amount they did con-
tribute runoff or used the City's treatment services. 

[*1354] On September 15, 1999, plaintiffs filed a 
complaint under Code of Civil Procedure section 863 to 
determine the validity of the fee. 'Plaintiffs alleged that 
this was a property-related fee that violated article XIII D, 
section 6, subdivision (c), of the California Constitution 
because it had not been approved by a majority vote of the 
affected property owners or a two-thirds vote of the 
residents in the affected area. The trial court, however, 
found this provision to be inapplicable on two grounds: 
(1) the fee was not "property related" and (2) it was ex-
empt from the voter-approval requirement because it was 
"related to" sewer and water services. 

2  Plaintiffs are the Howard Jarvis Taxpayers 
Association, the Monterey Peninsula Taxpayers 
Association, and two resident property owners. 

[***5] DISCUSSION 

Article XIII D was added to the California Constitu-
tion in the November 1996 election with the passage of 
Proposition 218, the Right to Vote on Taxes Act. Section 
6 of article XIII D 

3
[HN1] requires notice of a proposed 

property-related fee or charge and a public hearing. If a 
majority of the affected owners submit written protests, 
the fee may not be imposed. (§ 6, subd. (a)(2).) The pro-
vision at issue is section 6, subdivision (c) (hereafter 
section 6(c)), [HN2] which states, in relevant part: "Ex-
cept for fees or charges for sewer, water, and refuse col-
lection services, no property-related fee or charge shall be 
imposed or increased unless and until that fee or charge is 
submitted and approved by a majority vote of the property 
owners of the property subject to the fee or charge or, at 
the option of the agency, by a two-thirds vote of the 
electorate residing in the affected area." 

3 All further unspecified section references are to 
article XIII D of the California Constitution. 

[HN3] Section 2 [***6] defines a "fee" under this 
article as a levy imposed "upon a parcel or upon a person 
as an incident of property ownership, including a user fee 
or charge for a property-related service." (§ 2, subd. (e).)  

[11N4] A "property-related service" is "a public service 
having a direct relationship to property ownership." (§ 2, 
subd. (h).) (la) The City maintains that the storm drainage 
fee is not a property-related fee, but a "user fee" which the 
property owner can avoid simply by maintaining a storm 
water management facility on the property. Because it is 
possible to own property without being subject to the fee, 
the City argues this is not a fee imposed "as an incident of 
property ownership" or "for a property-related service" 
within the meaning of section 2. 

We cannot agree with the City's position. Resolution 
No. 17019 [11N5] plainly established a property-related 
fee for a property-related service, the management of 
storm water runoff from the "impervious" areas of each 
parcel in the [*1355] City. The resolution [**231] 
expressly stated that "each owner and occupier of a de-
veloped lot or parcel of real property within the City, is 
served by the City's storm drainage facilities" and burdens 
the [***7] system to a greater extent than if the property 
were undeveloped. Those owners and occupiers of de-
veloped property "should therefore pay for the improve-
ment, operation and maintenance of such facilities." Ac-
cordingly, the resolution makes the fee applicable to 
"each and every developed parcel of land within the 
City." (Italics added.) This is not a charge directly based 
on or measured by use, comparable to the metered use of 
water or the operation of a business, as the City suggests. 
(See Apartment Assn. of Los Angeles County, Inc. v. City 
of Los Angeles (2001) 24 Cal. 4th 830, 838 [ 102 Cal. Rptr. 
2d 719, 14 P.3d 930] [art. XIII D inapplicable to inspec-
tion fee imposed on private landlords; Howard Jarvis 
Taxpayers Assn. v. City of Los Angeles (2000) 85 Cal. App. 
4th 79 [ 101 Cal. Rptr. 2d 905] [water usage rates are not 
within the scope of art. XIII D].) 

The "Proportional Reduction" clause on which the 
City relies does not alter the nature of the fee as property 
related. A property owner's operation of a private storm 
drain system reduces the amount owed to the City to the 
extent that runoff into the City's system is reduced. The 
fee [***8] nonetheless is a fee for a public service having 
a direct relationship to the ownership of developed prop-
erty. The City's characterization of the proportional re-
duction as a simple "opt-out" arrangement is misleading, 
as it suggests the property owner can avoid the fee alto-
gether by declining the service. Furthermore, the reduc-
tion is not proportional to the amount of services re-
quested or used by the occupant, but on the physical 
properties of the parcel. Thus, a parcel with a large "im-
pervious area" (driveway, patio, root) would be charged 
more than one consisting of mostly rain-absorbing soil. 
Single-family residences are assumed to contain, on av-
erage, a certain amount of impervious area and are 
charged $ 18.66 based on that assumption. 
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4 According to the public works director, pro-
portional reductions were not anticipated to apply 
to a large number of people. 

Proposition 218 [HN6] specifically stated that " [t]he 
provisions of this act shall be liberally construed to ef-
fectuate its purposes of limiting local [***9] government 
revenue and enhancing taxpayer consent." (Prop. 218, § 5; 
reprinted at Historical Notes, 2A West's Ann. Cal.Const. 
(2002 supp.) foll. art. XIII C, p. 38 [hereafter Historical 
Notes].) (2) [HN7] We are obligated to construe consti-
tutional amendments in accordance with the natural and 
ordinary meaning of the language used by the framers--in 
this case, the voters of California--in a manner that ef-
fectuates their purpose in adopting the law. ( Amador 
Valley Joint Union High Sch. Dist. v. State Bd. of 
Equalization (1978) 22 Cal. 3d 208, 244-245 [ 149 Cal. 
Rptr. 239, 583 P.2d 1281]; Arden Carmichael, Inc. v. 
County of Sacramento (2000) 93 Cal. App. 4th 507, 
514-515 [ 113 Cal. Rptr. 2d 248]; Board of Supervisors v. 
Lonergan (1980) 27 Cal. 3d 855, 863 [ 167 [* 1356] Cal. 
Rptr. 820, 616 P.2d 802] .) (lb) To interpret the storm 
drainage fee as a use-based charge would contravene one 
of the stated objectives of Proposition 218 by "frus-
trat[ing] the purposes of voter approval for tax increases." 
(Prop. 218, § 2.) We must conclude, therefore, that the 
storm drainage fee "burden[s] landowners as landown-
ers,"  and is therefore subject [***10]  to the 
voter-approval requirements of article XIII D unless an 
exception applies. ( Apartment Assn. of Los Angeles 
County, Inc. v. City of Los Angeles, supra, 24 Cal. 4th at p. 
842.) 

[**232] EXCEPTION FOR "SEWER" OR "WA-
TER" SERVICE 

As an alternative ground for its decision, the trial 
court found that the storm drainage fee was "clearly a fee 
related to 'sewer' and 'water' services." [11N8] The excep-
tion in section 6(c) applies to fees "for sewer, water, and 
refuse collection services." Thus, the question we must 
next address is whether the storm drainage fee was a 
charge for sewer service or water service. 

The parties diverge in their views as to whether the 
reach of California Constitution, article XIII D, section 
6(c) extends to a storm drainage system as well as a 
sanitary or industrial waste sewer system. The City urges 
that we rely on the "commonly accepted" meaning of 
"sewer," noting the broad dictionary definition of this 
word. sThe City also points to Public Utilities Code 
section 230.5 and the Salinas City Code, which describe 
storm drains as a type of sewer. 

5 Webster's Third New International Dictionary, 
for example, defines "sewer" as "1: a ditch or 
surface drain 2: an artificial usu. subterranean 

conduit to carry off water and waste matter (as 
surface water from rainfall, household waste from 
sinks or baths, or waste water from industrial 
works)." (Webster's 3d New Internat. Dict. (1993) 
p. 2081.) The American Heritage Dictionary also 
denotes the function of "carrying off sewage or 
rainwater." (American Heritage College Dict. (3d 
ed. 1997) p. 1248.) On the other hand, the Random 
House Dictionary of the English Language (2d ed. 
1987) page 1754, does not mention storm or 
rainwater in defining "sewer" as "an artificial 
conduit, usually underground, for carrying off 
waste water and refuse, as in a town or city." 

[***11] 
6  Public Utilities Code section 230.5 defines 
"Sewer system" to encompass all property con-
nected with "sewage collection, treatment, or 
disposition for sanitary or drainage purposes, in-
cluding . . . all drains, conduits, and outlets for 
surface or storm waters, and any and all other 
works, property or structures necessary or con-
venient for the collection or disposal of sewage, 
industrial waste, or surface or storm waters." 
Salinas City Code section 36-2, subdivision (31) 
defines "storm drain" as "a sewer which carries 
storm and surface waters and drainage, but which 
excludes sewage and industrial wastes other than 
runoff water." 

Plaintiffs "do not disagree that storm water is carried 
off in storm sewers," but they argue that we must look 
beyond mere definitions of "sewer" to examine the legal 
meaning in context. Plaintiffs note that the storm water 
management system here is distinct from the sanitary 
sewer system and the industrial waste management sys-
tem. Plaintiffs' position echoes that of the [*1357] At-
torney General, who observed that several California 
[***12] statutes differentiate between management of 
storm drainage and sewerage systems.  ' (81 
Ops.Cal.Atty.Gen. 104, 106 (1998).) Relying extensively 
on the Attorney General's opinion, plaintiffs urge appli-
cation of a different rule of construction than the 
plain-meaning rule; they invoke the maxim that "if a 
statute on a particular subject omits a particular provision, 
inclusion of that provision in another related statute in-
dicates an intent [that] the provision is not applicable to 
the statute from which it was omitted." ( In re Marquis D. 
(1995) 38 Cal. App. 4th 1813, 1827 [46 Cal. Rptr. 2d 
198] .) Thus, while section 5, which addresses assessment 
procedures, refers to exceptions specifically [**233] for 
"sewers, water, flood control, [and] drainage systems" 
(italics added), the exceptions listed in section 6(c) pertain 
only to "sewer, water, and refuse collection services." 
Consequently, in plaintiffs' view, the voters must have 
intended to exclude drainage systems from the list of 
exceptions to the voter-approval requirement. 
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7 For example, Government Code section 63010 
specifies "storm sewers" in delimiting the scope of 
" '[d]rainage,' " while separately identifying the 
facilities and equipment used for " '[s]ewage col-
lection and treatment.' " ( Gov. Code, § 63010, 
subd. (q)(3), (10).) Government Code section 
53750, part of the Proposition 218 Omnibus Im-
plementation Act, explains that for purposes of 
articles XIII C and article XIII D " '[d]rainage 
system' " means "any system of public improve-
ments that is intended to provide for erosion con-
trol, landslide abatement, or for other types of 
water drainage." Health and Safety Code section 
5471 sets forth government power to collect fees 
for "services and facilities . . . in connection with 
its water, sanitation, storm drainage, or sewerage 
system." 

[***13] The statutory construction principles in-
voked by both parties do not assist us. The maxim prof-
fered by plaintiffs, "although useful at times, is no more 
than a rule of reasonable inference" and cannot control 
over the lawmakers' intent. ( California Fed. Savings & 
Loan Assn. v. City of Los Angeles (1995) 11 Cal. 4th 342, 
350 [45 Cal. Rptr. 2d 279, 902 P.2d 297]; Murillo v. 
Fleetwood Enterprises, Inc. (1998) 17 Cal. 4th 985, 991 
[73 Cal. Rptr. 2d 682, 953 P.2d 858] .) On the other hand, 
invoking the plain-meaning rule only begs the question of 
whether the term "sewer services" was intended to en-
compass the more specific sewerage with which most 
voters would be expected to be familiar, or all types of 
systems that use sewers, including storm drainage and 
industrial waste. [HN9] The popular, nontechnical sense 
of sewer service, particularly when placed next to "water" 
and "refuse collection" services, suggests the service 
familiar to most households and businesses, the sanitary 
sewerage system. 

We conclude that the term "sewer services" is am-
biguous in the context of both section 6(c) and Proposition 
218 as a whole. We must keep in mind, however, the 
voters' [***14] intent that the constitutional provision be 
construed liberally to curb the rise in "excessive" taxes, 
assessments, and fees exacted [*1358] by local gov-
ernments without taxpayer consent. (Prop. 218, §§ 2, 5; 
reprinted at Historical Notes, supra, p. 38.) Accordingly, 
we are compelled to resort to the principle that [HN10] 
exceptions to a general rule of an enactment must be 
strictly construed, thereby giving "sewer services" its 
narrower, more common meaning applicable to sanitary 
sewerage. 8  (Cf. Estate of Banerjee ( 1978)21 Cal. 3d 527, 
540 [ 147 Cal. Rptr. 157, 580 P.2d 657]; City of Lafayette 
v. East Bay Mun. Utility Dist. (1993) 16 Cal. App. 4th 
1005 [20 Cal. Rptr. 2d 658] .) 

8 Sanitary sewerage carries "putrescible waste" 
from residences and businesses and discharges it 
into the sanitary sewer line for treatment by the 
Monterey Regional Water Pollution Control 
Agency. (Salinas City Code, § 36-2, subd. (26).) 

The City itself treats storm drainage differently 
[***15] from its other sewer systems. The stated purpose 
of ordinance No. 2350 was to comply with federal law by 
reducing the amount of pollutants discharged into the 
storm water, and by preventing the discharge of 
"non-storm water" into the storm drainage system, which 
channels storm water into state waterways. According to 
John Fair, the public works director, the City's storm 
drainage fee was to be used not just to provide drainage 
service to property owners, but to monitor and control 
pollutants that might enter the storm water before it is 
discharged into natural bodies of water. 9  The Salinas City 
Code contains requirements [**234] addressed specifi-
cally to the management of storm water runoff. m (See, 
e.g., Salinas City Code, §§ 31-802.2, 29-15.) 

9 Resolution No. 17019 defined "Storm Drainage 
Facilities" as "the storm and surface water sewer 
drainage systems comprised [sic] of storm water 
control facilities and any other natural features 
[that] store, control, treat and/or convey surface 
and storm water. The Storm Drainage Facilities 
shall include all natural and man-made elements 
used to convey storm water from the first point of 
impact with the surface of the earth to a suitable 
receiving body of water or location internal or 
external to the boundaries of the City. . . ." The 
"storm drainage system" was defined to include 
pipes, culverts, streets and gutters, "storm water 
sewers," ditches, streams, and ponds. (See also 
Salinas City Code, former § 29-3, subd. (1) [de-
fining "storm drainage system"].) 

[***16] 
10 Storm water under ordinance No. 2350 in-
cludes "stormwater runoff, snowmelt runoff, and 
surface runoff and drainage." (Salinas City Code, 
former § 29-3, subd. (dd).) 

For similar reasons we cannot subscribe to the City's 
suggestion that the storm drainage fee is "for . . . water 
services." Government Code section 53750, [HN11] en-
acted to explain some of the terms used in articles XIII C 
and XIII D, defines " '[w]ater' " as "any system of public 
improvements intended to provide for the production, 
storage, supply, treatment, or distribution of water." ( Gov. 
Code, § 53750, subd. (m).) The average voter would en-
vision "water service" as the supply of water for personal, 
household, and commercial use, not a system or program 
that monitors storm water for pollutants, carries it away, 
and discharges it into the nearby creeks, river, and ocean. 

Received 
June 17, 2011
Commission on
State Mandates



Page 7 
98 Cal. App. 4th 1351, *; 121 Cal. Rptr. 2d 228, **; 

2002 Cal. App. LEXIS 4198, ***; 2002 Cal. Daily Op. Service 4853 

We conclude that article XIII D required the City to 
subject the proposed storm drainage fee to a vote by the 
property owners or the voting residents of [*13591 the 
affected area. The trial court therefore [***171 erred in 
ruling that ordinance Nos. 2350 and 2351 and Resolution 
No. 17019 were valid exercises of authority by the city 
council. 

DISPOSITION 

The judgment is reversed. Costs on appeal are 
awarded to plaintiffs. 

Premo, Acting P. J., and Mihara, J., concurred. 

A petition for a rehearing was denied July 2, 2002, 
and respondents' petition for review by the Supreme Court 
was denied August 28, 2002. 
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CHARLES SCOTT HUGHES, Plaintiff and Appellant, v. BOARD OF ARCHI- 
TECTURAL EXAMINERS, Defendant and Appellant. 

No. S056373. 

SUPREME COURT OF CALIFORNIA 

17 Cal. 4th 763; 952 P.2d 641; 72 Cal. Rptr. 2d 624; 1998 Cal. LEXIS 1453; 98 Cal. 
Daily Op. Service 2190; 98 Daily Journal DAR 3025 

March 26, 1998, Decided 

SUBSEQUENT HISTORY: Rehearing Denied May 
20, 1998, Reported at: 1998 Cal. LEXIS 3198. 

PRIOR HISTORY: Superior Court of Sacramento 
County. Super. Ct. No. CV375591. John R. Lewis, Judge. 

* Judge of the Sacramento Municipal Court, 
assigned by the Chief Justice prusuant to article VI, 
section 6 of the California Constitution. 

DISPOSITION: We reverse the judgment of the Court 
of Appeal and remand the matter to that court to permit it 
to decide the remaining issue that it previously did not 
consider--whether the Board imposed an excessive sanc-
tion in revoking Hughes's license. ( DaFonte v. UpRight, 
Inc. (1992) 2 Cal. 4th 593, 604-605 [7 Cal. Rptr. 2d 238, 
828 P.2d 140]; Cal. Rules of Court, rule 29.4(b).) 

CASE SUMMARY: 

PROCEDURAL POSTURE: Defendant board sought 
review of a judgment of the Court of Appeal (California) 
that reversed a trial court judgment affirming defendant's 
decision to revoke plaintiff architect's license for violation 
of Cal. Bus. & Prof. Code §§ 5583 and 5584. 

Plaintiff concealed the fact that he was unlicensed and 
even held himself out to be licensed. The D.C. licensing 
board eventually disciplined plaintiff. Shortly thereafter, 
plaintiff applied to defendant board for a license to prac-
tice in California. On the application form, plaintiff ne-
glected to reveal his past discipline. A license was even-
tually issued; however, when defendant learned of plain-
tiffs past, it revoked his license for violation of Cal. Bus. 
& Prof. Code §§ 5583 and 5584. The trial court affirmed 
this decision, but on appeal the revocation was reversed 
on the ground §§ 5583 and 5584 did not apply to preli-. 

censure conduct. Defendant sought review, and the court 
reversed and remanded. Sections 5583 and 5584 were 
ambiguous. Therefore, the court had to consider evidence 
of the legislature's intent beyond the words of the statutes, 
including the statutory scheme, the history and back-
ground of the statutes, and any considerations of consti-
tutionality. The court concluded that the legislature did 
not intend these provisions to be limited only to postli-
censure conduct. 

OUTCOME: Judgment reversing a trial court judgment 
affirming defendant board's decision to revoke plaintiff 
architect's license was reversed and remanded. The dis-
ciplinary statutes under which plaintiff was charged ap-
plied to both prelicensure and postlicensure conduct. 

LexisNexis(R) Headnotes 
OVERVIEW: Plaintiff architect, though unlicensed, 
established an architecture firm in Washington D.C. 
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Governments > State & Territorial Governments > Li-
censes 
[HN1] See Cal. Bus. & Prof. Code §§ 5583 and 5584. 

Governments > Legislation > Interpretation 
[HN2] The objective of statutory interpretation is to as-
certain and effectuate legislative intent. The first step in 
determining legislative intent is to scrutinize the actual 
words of the statute, giving them a plain and common-
sense meaning. In analyzing statutory language, the court 
seeks to give meaning to every word and phrase in the 
statute to accomplish a result consistent with the legisla-
tive purpose. Ordinarily, if the statutory language is clear 
and unambiguous, there is no need for judicial construc-
tion. 

Governments > Legislation > Interpretation 
[HN3] In construing statutes, the use of verb tense by the 
legislature is considered significant. 

Governments > Legislation > Interpretation 
[HN4] A statute is regarded as ambiguous if it is capable 
of two constructions, both of which are reasonable. 

Governments > Legislation > Interpretation 
Pensions & Benefits Law > Governmental Employees > 
County Pensions 
[HN5] When a statute is ambiguous, the court typically 
considers evidence of the legislature's intent beyond the 
words of the statute. The court may examine a variety of 
extrinsic aids, including the statutory scheme of which the 
provision is a part, the history and background of the 
statute, the apparent purpose, and any considerations of 
constitutionality, in an attempt to ascertain the most rea-
sonable interpretation of the measure. 

Governments > State & Territorial Governments > Li-
censes 
Insurance Law > Malpractice Insurance > Settlements 
[11N6] It does not appear that the legislature intended the 
provisions of Cal. Bus. & Prof. Code art. 5 to be limited 
only to discipline following licensure. Nor does it appear 
that the legislature intended the provisions of article 5 
specifically relating to disciplinary action to apply only to 
conduct following acquisition of a license. 

Governments > Legislation > Interpretation 

[HN7] When statutes are ambiguous, it is appropriate to 
examine their legislative history, including the historical 
development of the act. 

Governments > State & Territorial Governments > Li-
censes 
[HN8] When the legislature's intent is to protect the health, 
safety, and welfare of the public rather than to serve pu-
nitive interests, that body additionally intends, in order to 
protect the public, that the law be interpreted broadly so 
that particular licensees not be able easily to evade the 
statute's protective purposes. 

Criminal Law & Procedure > Bail > Denial of Bail 
Governments > State & Territorial Governments > Li-
censes 
[HN9] In general terms, decisional law long has recog-
nized the authority of a governmental licensing entity to 
examine and determine, from the past conduct of a party, 
his or her fitness to undertake or continue a business or 
profession. 

Governments > Legislation > Interpretation 
[HN10] A presumption exists that in enacting a statute, 
the legislature did not intend it to violate the Constitution, 
but instead intended to enact a valid statute within the 
scope of its constitutional powers. Therefore, a statute 
must be interpreted in a manner, consistent with the stat-
ute's language and purpose, that eliminates doubts as to 
the statute's constitutionality. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
Healthcare Law > Business Administration & Organi-
zation > Licenses > Requirements 
[EN 11] An individual, having obtained the license re-
quired to engage in a particular profession or vocation, 
has a "fundamental vested right" to continue in that ac-
tivity. 

Constitutional Law > Substantive Due Process > Scope 
of Protection 
Governments > State & Territorial Governments > Li-
censes 
[HN12] The circumstance that an individual has acquired 
a license, and thus that the right to practice the particular 
profession or vocation has vested, does not affect the due 
process analysis. 
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Constitutional Law > Substantive Due Process > Scope 
of Protection 
Governments > State & Territorial Governments > Li-
censes 
[111\113] The circumstance that a licensee is entitled to a 
higher standard of review or other procedural protections 
accorded by due process of law, because of his or her 
status as possessor of a fundamental vested right, does not 
compel the conclusion that the particular licensing board 
must limit disciplinary actions only to conduct occurring 
after licensure. The general right to engage in a trade, 
profession or business is subject to the power inherent in 
the state to make necessary rules and regulations re-
specting the use and enjoyment of property necessary for 
the preservation of the public health, morals, comfort, 
order and safety; such regulations do not deprive owners 
of property without due process of law. No person can 
acquire a vested right to continue, when once licensed, in 
a business, trade or occupation which is subject to legis-
lative control under the police powers. 

Governments > Legislation > Effect & Operation > 
Prospective Operation 
Governments > Legislation > Effect & Operation > 
Retrospective Operation 
[HN14] A statute is retroactive if it substantially changes 
the legal effect of past events. A statute does not operate 
retroactively merely because some of the facts or condi-
tions upon which its application depends came into exis-
tence prior to its enactment. 

Governments > Legislation > Effect & Operation > 
Prospective Operation 
Governments > Legislation > Effect & Operation > 
Retrospective Operation 
[11N15] A retroactive statute is one which affects rights, 
obligations, acts, transactions and conditions which are 
performed or exist prior to the adoption of the statute. 

Civil Procedure > Pleading & Practice > Defenses, 
Demurrers & Objections > Affirmative Defenses > 
General Overview 
[HN16] The equitable estoppel doctrine ordinarily will 
not apply against a governmental body except in unusual 
instances when necessary to avoid grave injustice and 
when the result will not defeat a strong public policy. 

Civil Procedure > Pleading & Practice > Defenses, 
Demurrers & Objections > Affirmative Defenses > 
General Overview 

[HN17] The doctrine of equitable estoppel may be in-
voked only when the party to be estopped is apprised of 
the facts and intends that his or her conduct will be acted 
upon, and the other party is ignorant of the true facts and 
relies upon the conduct to his or her detriment. 

Administrative Law > Agency Adjudication > Decisions 
> Collateral Estoppel 
Administrative Law > Agency Adjudication > Review of 
Initial Decisions 
Civil Procedure > Judgments > Preclusion & Effect of 
Judgments > Estoppel > Collateral Estoppel 
[HN18] The doctrine of collateral estoppel prevents an 
administrative agency from reconsidering, in the absence 
of new facts, its prior final decision made in a judicial or 
quasi-judicial capacity in the context of an adversary 
hearing. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The California Board of Architectural Examiners 
revoked an architect's license for violations of Bus. & Prof 
Code, §§ 5583 and 5584, relating to fraud, deceit, negli-
gence, and willful misconduct. The wrongful acts oc-
curred in other states before the architect was licensed in 
California. The trial court denied the architect's petition 
for a writ of administrative mandamus seeking to overturn 
the board's decision. (Superior Court of Sacramento 
County, No. CV375591, John R. Lewis, Judge. *) The 
Court of Appeal, Third Dist., No. C019165, reversed. 

* Judge of the Sacramento Municipal Court, as-
signed by the Chief Justice pursuant to article VI, 
section 6 of the California Constitution. 

The Supreme Court reversed the judgment of the 
Court of Appeal and remanded to that court to permit it to 
decide whether the board imposed an excessive sanction 
in revoking the architect's license. The court held that the 
board had authority to revoke the architect's license. The 
language of Bus. & Prof. Code, §§ 5583 and 5584, is 
ambiguous regarding application of those statutes to 
prelicensure misconduct. However, it does not appear that 
the Legislature intended the provisions of the Architect's 
Practice Act (Bus. & Prof. Code, § 5500 et seq.), of which 
Bus. & Prof. Code, §§ 5583 and 5584, are a part, to be 
limited only to discipline following licensure. Further-
more, no constitutional violation arises from an interpre-
tation of Bus. & Prof. Code, §§ 5583 and 5584, that per-
mits consideration of prelicensure conduct. The court 
further held that the doctrine of equitable estoppel did not 
prevent the board from revoking the architect's license, 
since application of the doctrine would have defeated the 
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strong public policy of regulating the architectural pro-
fession. Moreover, at the time it issued the license, the 
board did not have full knowledge of the architect's 
wrongful conduct. (Opinion by George, C. J., with Ken-
nard, Baxter, Werdegar, Brown, JJ., and Croskey, J., + 
concurring. Dissenting opinion by Mosk, J.) 

+ Associate Justice of the Court of Appeal, 
Second District, Division Three, assigned by the 
Chief Justice pursuant to article VI, section 6 of 
the California Constitution. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports 

(la) (lb) (lc) (1d) (le) (10 (lg) Architects, Engineers, 
and Surveyors § 3--Licensing, Registration, and 
Regulation--Revocation of Architect's License--For 
Prelicensure Acts. --In a proceeding brought by an ar-
chitect whose license had been revoked, the trial court 
properly concluded that the California Board of Archi-
tectural Examiners had authority to revoke plaintiffs 
license, based on plaintiffs wrongful conduct (Bus. & 
Prof. Code, §§ 5583 (fraud or deceit) and 5584 (negli-
gence or willful misconduct)), that occurred in other states 
before plaintiff was licensed in California. The language 
of Bus. & Prof. Code, §§ 5583 and 5584, is ambiguous 
regarding application of those statutes to prelicensure 
misconduct. However, article 5 of the Architect's Practice 
Act (Bus. & Prof Code, § 5500 et seq.), of which Bus. & 
Prof. Code, §§ 5583 and 5584, are a part, is not directed 
solely at postlicensure wrongful conduct, but rather sim-
ply at wrongful conduct, whether occurring prior to or 
following licensure. Hence, it does not appear that the 
Legislature intended the provisions of article 5 to be lim-
ited only to discipline following licensure. An examina-
tion of the act's legislative history further supports this 
application of article 5. Furthermore, no constitutional 
violation arises from an interpretation of Bus. & Prof 
Code, §§ 5583 and 5584, that permits consideration of 
prelicensure conduct. Even though the wrongful acts 
occurred out of state, discipline meted out by one juris-
diction can properly be based upon conduct that occurred 
in another jurisdiction prior to licensure. 

[See 2 Witkin & Epstein, Cal. Criminal Law (2d ed. 
1988) § 1053.] 

(2) Statutes 
29--Construction--Language--Legislative  Intent. 
--The objective of statutory interpretation is to ascertain 
and effectuate legislative intent. A court's first step in 
determining legislative intent is to scrutinize the actual 
words of the statute, giving them a plain and common- 

sense meaning, and seeking to give meaning to every 
word and phrase to accomplish a result consistent with the 
legislative purpose. Ordinarily, if the statutory language is 
clear and unambiguous, there is no need for judicial con-
struction. 

(3) Statutes § 28--Construction--Language--Verb 
Tense. --In construing statutes, the use of verb tense by 
the Legislature is to be considered significant. 

(4) Statutes 
28--Construction--Language--Ambiguity. --A statute 
is regarded as ambiguous if it is capable of two construc-
tions, both of which are reasonable. When a statute is 
ambiguous, the court typically considers evidence of the 
Legislature's intent beyond the words of the statute. The 
court may examine a variety of extrinsic aids, including 
the statutory scheme of which the provision is a part, the 
history and background of the statute, the apparent pur-
pose, and any consideration of constitutionality, in an 
attempt to ascertain the most reasonable interpretation of 
the measure. 

(5) Business  and Occupational Licenses § 
10--Suspension, Revocation, and Merger of Li-
censes--Regulatory Statutes--As Penal in Nature. 
--Although courts early in this century characterized 
regulatory statutes authorizing administrative actions to 
revoke or suspend a professional or vocational license in a 
given field as being penal in nature, a characterization that 
resulted in strict construction of those statutes, courts have 
since recognized that such administrative proceedings are 
not intended to punish the licensee, but rather to protect 
the public. If the purpose of a licensing statute is not to 
punish but to serve another legitimate governmental 
purpose, such as protecting the consumers and the public 
who deal with members of a particular profession or trade, 
the statute is considered nonpenal. When the Legislature's 
intent is to protect the health, safety, and welfare of the 
public rather than to serve punitive interests, that body 
additionally intends, in order to protect the public, that the 
law be interpreted broadly so that particular licensees not 
be able easily to evade the statute's protective purposes. 

(6) Constitutional Law § 25--Constitutionality of Leg-
islation--Rules of Interpretation--Presumption of 
Constitutionality. --A presumption exists that in enact-
ing a statute, the Legislature did not intend it to violate the 
Constitution, but instead intended to enact a valid statute 
within the scope of its constitutional powers. Therefore, a 
statute must be interpreted in a manner, consistent with 
the statute's language and purpose, that eliminates doubts 
as to the statute's constitutionality. 
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(7a) (7b) Constitutional Law § 111--Substantive Due 
Process--Fundamental Vested Right--To Practice 
Profession--Subject to Regulation. --The right of an 
individual to engage in any of the common occupations of 
life is among the several fundamental liberties protected 
by the due process and equal protection clauses of U.S. 
Const., 14th Amend. Therefore, a statute constitutionally 
can prohibit an individual from practicing a lawful pro-
fession only for reasons related to his or her fitness or 
competence to practice that profession. An individual, 
having obtained the license required to engage in a par-
ticular profession or vocation, has a "fundamental vested 
right" to continue in that activity. Nevertheless, the gen-
eral right to engage in a trade, profession, or business is 
subject to the power inherent in the state to make neces-
sary rules and regulations respecting the use and enjoy-
ment of property necessary for the preservation of the 
public health, morals, comfort, order, and safety; such 
regulations do not deprive owners of property without due 
process of law. No person can acquire a vested right to 
continue, when once licensed, in a business, trade, or 
occupation that is subject to legislative control under the 
police powers. 

(8) Business  and Occupational Licenses § 
10--Suspension, Revocation, and Merger of Li-
censes--Due Process--Standard of Review for Admin-
istrative Decision: Administrative Law § 115--Judicial 
Review and Relief--Presumptions. --A licensee, having 
obtained a fundamental vested right to continue to prac-
tice the profession or vocation for which he or she was 
licensed, is entitled to certain procedural protections 
greater than those accorded an applicant. For example, the 
"independent judgment" standard of review must be ap-
plied to an administrative decision that substantially af-
fects such a fundamental vested right. Nonetheless, the 
circumstance that an individual has acquired a license, 
and thus that the right to practice the particular profession 
or vocation has vested, does not affect the due process 
analysis. There is little similarity between the analysis 
applied in determining (1) whether a right is a funda-
mental right for equal protection and due process pur-
poses on the one hand, and (2) whether a right is a fun-
damental right for purposes of deciding which level of 
scrutiny is applicable for administrative review purposes, 
on the other. The principle of fundamentality differs de-
pending on the context or analysis within which the con-
cept arises. Courts distinguish generally between appli-
cants and recipients in determining whether a right is 
vested for the limited purpose of determining the appli-
cable scope of review. 

(9) Statutes § 5--Operation and Effect--Retroactivity. 
--A statute is retroactive if it substantially changes the 
legal effect of past events. A statute does not operate  

retroactively merely because some of the facts or condi-
tions upon which its application depends came into exis-
tence prior to its enactment. A retroactive statute is one 
that affects rights, obligations, acts, transactions, and 
conditions that are performed or exist prior to the adoption 
of the statute. The theory against retroactive application of 
a statute is that the parties affected have no notice of the 
new law affecting past conduct. 

(10a) (10b) (10c) Estoppel and Waiver § 6--Equitable 
Estoppel--Revocation of Architect's License for 
Prelicensure Acts--Public Policy of Regulation. --The 
doctrine of equitable estoppel did not prevent the Cali-
fornia Board of Architectural Examiners from revoking 
an architect's license, based on the architect's wrongful 
conduct (Bus. & Prof Code, §§ 5583 (fraud or deceit) and 
5584 (negligence or willful misconduct)), that occurred in 
other states before plaintiff was licensed in California. 
This doctrine ordinarily will not apply against a govern-
mental body except in unusual instances when necessary 
to avoid grave injustice and when the result will not defeat 
a strong public policy. The architect did not demonstrate 
that grave injustice would result from the delay that oc-
curred in imposing discipline. Furthermore, application of 
the equitable estoppel doctrine would have defeated the 
strong public policy of regulating the architectural pro-
fession. Moreover, at the time it issued the license, the 
board did not have full knowledge of the architect's 
out-of-state wrongful conduct. 

(11) Estoppel and Waiver § 8--Equitable Estop-
pel--Course of Conduct or Silence. --The doctrine of 
equitable estoppel may be invoked only when the party to 
be estopped is apprised of the facts and intends that his or 
her conduct will be acted upon, and the other party is 
ignorant of the true facts and relies upon the conduct to his 
or her detriment. 

(12) Estoppel and Waiver § 6--Collateral Estop-
pel--Administrative Agency--Reconsideration of Prior 
Decision. --The doctrine of collateral estoppel prevents 
an administrative agency from reconsidering, in the ab-
sence of new facts, its prior final decision made in a ju-
dicial or quasi-judicial capacity in the context of an ad-
versary hearing. In issuing the license, the board did not 
make a final determination within the context of an ad-
versary hearing of the architect's fitness to practice ar-
chitecture based upon a review of his prelicensure con-
duct. 

COUNSEL: Smiland & Khachigian, Willliam M. Smi-
land and Kenneth L. Khachigian for Plaintiff and Appel-
lant. 
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Daniel E. Lungren, Attorney General, Joel S. Primes and 
Steven M. Kahn, Deputy Attorneys General, for Defen-
dant and Appellant. 

JUDGES: Opinion by George, C. J., with Kennard, 
Baxter, Werdegar, Brown, JJ., and Croskey, J., * concur-
ring. Dissenting opinion by Mosk, J. 

* Associate Justice of the Court of Appeal, 
Second District, Division Three, assigned by the 
Chief Justice pursuant to article VI, section 6 of 
the California Constitution. 

OPINION BY: GEORGE 

OPINION 

[*767] [**643] [***626] GEORGE, C. J. 
Pursuant to Business and Professions Code sections 

5583 and 5584, an architect may be disciplined for 
wrongful conduct occurring [*768] after his or her li-
cense has been [**644] [***627] issued. In this case 
we decide whether, pursuant to those sections, an archi-
tect may be disciplined for wrongful conduct that oc-
curred prior to the time the architect's license was issued, 
when the license itself was not obtained by fraud or mis-
representation. We conclude that the cited statutes also 
may be applied to wrongful conduct that precedes issu-
ance of the license. 

1 Unless otherwise indicated, all further statutory 
references are to the Business and Professions 
Code. 

I 

Charles Scott Hughes studied architecture at the 
University of Virginia and the Boston Architectural 
Center between 1970 and 1975 but did not receive a de-
gree. Hughes successfully completed the architectural 
examination given by the Board of Architectural Exam-
iners of Washington, D.C., but, having failed to submit 
his college transcript, he did not obtain an architectural 
license from that entity. 

Following an apprenticeship in several architectural 
firms, in 1982 Hughes established his own architectural 
firm. Initially, Hughes employed licensed architects to 
perform that part of the work that required licensure as an 
architect. Eventually, however, he personally performed 
work that required a license. 

In addition, Hughes took measures to conceal his lack 
of a license, and to hold himself out as a licensed architect. 
In 1981, the American Institute of Architects (hereafter, 
the MA), sent Hughes a letter requesting that he cease  

representing himself to be a member of that organization. 
In 1986, Hughes applied for membership in the MA, 
falsely stating on his application that he was licensed in 
Washington, D.C., and enclosing the certificate of regis-
tration of another architect upon which he had substituted 
his own name. Also in 1986, Hughes falsely stated on his 
resume that he was a registered architect in Washington, 
D.C., Virginia, and Maryland. During the period in which 
he operated his own firm, Hughes applied architecture 
stamps belonging to other licensed architects to work he 
himself had performed. 

In January 1989, while Hughes was engaged in the 
design of an addition to the residence of Dan Quayle, then 
Vice-President of the United States, it was discovered that 
Hughes did not have a valid license. The Board of Ar-
chitectural Examiners of Washington, D.C., initiated 
disciplinary proceedings. In addition, following his in-
dictment by a grand jury, the Commonwealth of Virginia 
charged Hughes with one count of misrepresentation to a 
government agency in connection with representations he 
made in the course [*769] of performing architectural 
services for Arlington County. Hughes executed a plea 
agreement, pleading guilty to making a fraudulent mis-
representation to the county. In November 1989, the court 
ordered Hughes to perform 200 hours of community ser-
vice, undergo counseling, and pay costs. Pursuant to 
Virginia law, the court suspended imposition of sentence 
until October 25, 1991, in order to permit Hughes an 
opportunity to meet the conditions of the court's order. 

Hughes promptly completed the conditions imposed 
and on February 1, 1990, contacted his probation officer, 
requesting advancement of the court appearance set to 
resolve the disposition of the case, to enable Hughes to 
represent that he had not suffered any prior convictions. 
On February 12, 1990, the probation officer wrote to the 
court requesting the advancement. On April 27, 1990, the 
Arlington County prosecutor entered a nolle prosequi 
requesting that the charge be dismissed. The charge was 
not formally dismissed until May 1, 1990. 

Meanwhile, on February 22, 1990, Hughes applied to 
the California Board of Architectural Examiners (hereaf-
ter, the Board) for a license to practice in California. 
Hughes enclosed the application with a transmittal letter 
explaining that he successfully had completed an archi-
tectural examination in Washington, D.C., in 1980 and the 
results of that examination were to be forwarded to the 
Board, but that he "did not complete" his licensing at that 
time and therefore was [**645] [***628] seeking initial 
registration in California. On the application form itself, 
Hughes provided information concerning his prior em-
ployment for other architectural firms as well as his 
self-employment at his own firm. Hughes left blank that 
part of the form designated "LICENSED AS:" and also 
indicated that he never had been licensed in any other 
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state or foreign country. In the area of the form inquiring 
whether the applicant had been convicted of any offense 
and advising the applicant to report all convictions, in-
cluding those dismissed pursuant to Penal Code section 
1203.4 (dismissal of charges following fulfillment of 
probation terms), Hughes answered in the negative. 

On March 8, 1990, Hughes wrote a supplemental 
letter to the Board, disclosing that he had "never com-
pleted the licensing process," and that "technically" his 
registration "was never perfected" in Washington, D.C., 
because of his "initial oversight" in failing to produce his 
college transcript. The letter indicated that during the 
period in the 1980's when he operated his own firm, the 
majority of the services that he or his firm performed did 
not require the services of a licensed architect. The letter 
also disclosed that in 1989, Hughes's architectural firm 
became involved in civil litigation that had "called into 
question" his professional licensing status, that his con-
duct [*770] had been the subject of "a great deal of 
publicity," that he had "made a full disclosure" of the facts 
concerning his nonlicensure to the Washington, D.C., 
authorities (by whom "investigations were instituted"), 
that he had "closed his office," that the Commonwealth of 
Virginia had charged him with one count of misrepre-
sentation to a government agency, that he had entered a 
plea to the charge, that imposition of his sentence had 
been suspended, that he had been placed on probation, 
paid restitution, and performed community service, that 
"on February 22, 1990, . . . all charges against [him] were 
dropped," and that, as a result, no charges were pending 
against him and he had no record. 

The Board apparently did not respond to this com-
munication. Hughes thereafter successfully completed the 
oral examination. On September 10, 1990, the Board 
issued Hughes a license. 

In May 1991, the National Council of Architectural 
Registration Boards (hereafter, NCARB) sent a letter to 
the Board informing it that Hughes had sought NCARB 
certification based upon his California registration, the 
certification form for which indicated that the Board "has 
no derogatory information on file" concerning Hughes. 
NCARB indicated its understanding that Hughes previ-
ously had been denied registration in Virginia and 
Washington, D.C., "on the basis of character." NCARB 
suggested that the Board contact the boards of architec-
tural examiners in those localities to obtain additional 
information. The Board then commenced an investiga-
tion. 

On February 5, 1992, the Board filed an accusation 
against Hughes, asserting that he was subject to discipline 
and seeking suspension or revocation of his license. Based 
upon Hughes's statements in his application and subse-
quent explanatory letter, made prior to actual dismissal of  

the charge, that he never had been convicted of criminal 
charges and that the charge previously instituted against 
him had been dismissed, the accusation alleged that 
Hughes knowingly had made a false statement of fact in 
his application to the Board (§ 490) and had obtained his 
license by fraud or misrepresentation (§ 5579). 

On June 29, 1992, the Board issued a supplemental 
accusation alleging three additional statutory violations. 
The Board asserted: (1) based upon his guilty plea entered 
in Arlington County in October 1989, Hughes had been 
convicted of a crime substantially related to the qualifi-
cations, functions, and duties of an architect (§ 5577); (2) 
based upon his seeking admittance to the AIA by substi-
tuting the certificate of registration of another architect 
and falsely stating on the application that he was regis-
tered as an architect in the District of Columbia since 
1977, in falsely stating on his resume that he was [ 4'771] 
a graduate of the University of Virginia and a registered 
architect in Maryland, Virginia, and the District of Co-
lumbia, and in using the stamps or certificates issued to 
other architects on architectural plans that he personally 
had prepared in or [***629] about 1986, [**646] 
Hughes was guilty of fraud and deceit in the practice of 
architecture (§ 5583); (3) based upon his violation of 
Virginia law resulting in his guilty plea in October 1989, 
his misrepresentation or use of false documents in com-
mercial dealings with Arlington County in January 1989, 
his submission of false information to the MA, the false 
representations on his resume relating to his graduation 
from college and his professional licensure, and his im-
proper use of the stamps or certificates of other architects 
in conjunction with his preparation of his own plans in or 
about 1986 as described above, Hughes was guilty of 
willful misconduct in the practice of architecture (§ 5584). 

On August 13, 1992, a hearing was conducted before 
an administrative law judge. Considerable evidence was 
presented concerning Hughes's alleged misrepresenta-
tions to the Board as well as his earlier wrongful conduct. 
On November 19, 1992, a proposed decision issued. 
Therein, the administrative law judge found that Hughes 
had not violated section 490 or 5579 and that section 5577 
did not apply, because he ultimately had not been con-
victed in the Commonwealth of Virginia and had not 
knowingly misstated (at the time he communicated with 
the Board) that the charges previously had been dismissed. 
The administrative law judge also found, however, that 
Hughes had violated sections 5583 and 5584 because he 
personally had undertaken work requiring licensure, 
falsely had stated on his application to the AIA that he had 
been registered to practice architecture in the District of 
Columbia since 1977 and had submitted therewith a fal-
sified certificate of registration of another architect, 
falsely had stated on his resume that he was a graduate of 
the University of Virginia and a registered architect in 
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Maryland, Virginia, and the District of Columbia, and had 
used or caused to be used the stamps of other architects on 
his own work during the period he operated his own firm. 
The administrative law judge ordered that Hughes's li-
cense be revoked. 

Initially, the Board issued an order of nonadoption of 
the findings and proposed decision of the administrative 
law judge. After considering the record of the adminis-
trative hearing and further written argument, on June 16, 
1993, the Board issued a decision adopting the proposed 
decision of the administrative law judge that Hughes's 
license be revoked for his performance of architectural 
work requiring a license without having obtained licen-
sure, his false statement that he had a license and his 
substitution of another individual's certificate in order to 
gain admission to the AIA, his false statements on his 
resume that he had graduated from college and was a 
[*772] registered architect in several jurisdictions, and 
his use on his own work of architectural stamps belonging 
to others. Hughes's license was revoked effective July 24, 
1993. 

On August 19, 1993, Hughes filed in superior court a 
petition for a peremptory writ of mandate pursuant to 
Code of Civil Procedure section 1094.5. That court de-
nied the petition, determining that sections 5583 and 5584 
authorized disciplinary action based upon prelicensure 
wrongful conduct, that the Board was not estopped to 
revoke the license, and that the Board's choice of sanc-
tion--revocation--was not excessive. 

Hughes filed an appeal, and the Board filed a 
cross-appeal. The Court of Appeal reversed the judgment 
of the superior court solely on the basis that the relevant 
disciplinary statutes did not apply to prelicensure 
wrongful conduct. 

2 
 On petition [**647] by [***630] 

the Board, we granted review, limiting the issue to be 
argued, pursuant to California Rules of Court, rule 29.2(b), 
to "whether an architect may be disciplined for miscon-
duct occurring before a license is issued if the license was 
not obtained by fraud or misrepresentation." 

2 In his appeal, Hughes also contended that the 
Board did not have the power to reverse its earlier 
decision to license him, and that, in revoking his 
license, it had sanctioned him excessively. The 
Court of Appeal did not consider these claims, in 
light of its conclusion that sections 5583 and 5584 
did not authorize disciplinary action based upon 
prelicensure wrongful conduct. 

In its appeal, the Board contended that the 
trial court had erred in refusing to consider newly 
discovered evidence pertaining to Hughes's 
prelicensure wrongful conduct. The Court of 
Appeal concluded that the issue was moot in light  

of that court's holding that sections 5583 and 5584 
could not be applied on the basis of prelicensure 
wrongful conduct. 

The Board also contended that the trial court 
had jurisdiction to reconsider its determination 
that the criminal proceeding in the Common-
wealth of Virginia did not constitute a criminal 
conviction within the meaning of section 5577. 
The Court of Appeal rejected this contention on 
the bases that the Board previously had conceded 
the Virginia criminal proceeding did not constitute 
a criminal conviction pursuant to section 5577, 
and that that section, as part of article 5 pertaining 
to the discipline of licensees, could not be applied 
to discipline a licensee for a conviction suffered 
prior to licensure. 

II 

Division 3 of the Business and Professions Code re-
lates to various professions and vocations, each chapter of 
that division focusing upon a particular profession or 
vocation. Chapter 3 of the Architects Practice Act (§ 5500 
et seq.) (hereafter, the Act) was enacted to regulate the 
practice of architecture in this state. The Act is divided 
into seven articles: article 1, general provisions (§ 
5500-5502); article 2, administration (§ 5510-5528); 
article 3, application of the chapter (§ 5535-5538); article 
4, issuance of licenses (§ 5550-5557); article 5, discipli-
nary proceedings (§ 5560-5590); article 6, revenue (§ 
5600-5604); and article 7, architectural corporations (§ 
5610-5610.7). 

[*773] The Act includes a legislative statement of 
purpose providing as follows: "The Legislature finds and 
declares that it is the mandate of the board to regulate the 
practice of architecture in the interest and for the protec-
tion of the public health, safety, and welfare. For this 
purpose, the board shall delineate the minimum profes-
sional qualifications and performance standards for ad-
mission to and practice of the profession of architecture. 
The board shall establish a fair and uniform enforcement 
policy to deter and prosecute violations of this chapter or 
any rules and regulations promulgated pursuant to this 
chapter to provide for the protection of the consumer." (§ 
5510.1.) 

Article 4 of the Act provides that a candidate for li-
censure must file an application with the Board. (§ 5550.) 
The applicant "shall" furnish evidence of the completion 
of eight years of training and educational experience in 
architectural work (§ 5552, subd. (b)) and "shall" not have 
committed acts or crimes constituting grounds for denial 
of licensure pursuant to section 480. (§ 5552, subd. (a)). 
Section 480, a part of division 1.5 pertaining to denial, 
suspension, and revocation of business and professional 
licenses generally, in subdivision (a) provides that a board 
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may deny a license on the grounds that the applicant has 
(1) been convicted of a crime, (2) " [d]one any act in-
volving dishonesty, fraud or deceit with the intent to 
substantially benefit himself or another, or substantially 
injure another," or (3) done any act that, if done by a 
licentiate of the business or profession would be a ground 
for suspension or revocation of a license. Subdivision (a) 
of section 480 further provides that such a crime or act 
may provide a basis for denial only if "substantially re-
lated to the qualifications, functions or duties of the 
business or profession for which application is made." 
Section 5553 provides that if the Board receives evidence 
that the applicant has committed or done any act that 
would be a ground for suspension or revocation if com-
mitted or done by a holder of a license, the Board may 
deny issuance of the license. 

Article 4 of the Act also provides that any person who 
meets the qualifications set forth in that article and has 
filed an application and paid the application fee "shall be 
entitled to an examination for a license to practice archi-
tecture." (§ 5550.) In the event the applicant's examination 
is satisfactory, the applicant pays the license fee, and no 
charges of deception in obtaining the license or any other 
violation "of the provisions of this chapter" have been 
filed with the Board, that body "shall issue a license to the 
applicant showing that the person named therein is enti-
tled to practice architecture . . . ." (§ 5551.) 

Article 5 of the Act provides that the Board may on 
its own motion, and shall upon the verified written com-
plaint of any person, investigate the [*774] actions of any 
architect, and may temporarily suspend or permanently 
revoke the license of any architect "who is guilty of, or 
commits any one or more of, the acts or omissions con-
stituting grounds for disciplinary action under this chap-
ter." [**648] [***631] (§ 5560.) Article 5 specifies as a 
period of limitations that all accusations against licensees 
charging the holder of a license "with the commission of 
any act constituting a cause for disciplinary action shall be 
filed with the board within five years after the board 
discovers, or through the use of reasonable diligence 
should have discovered, the act or omission alleged as the 
ground for disciplinary action, whichever occurs first, but 
not more than 10 years after the act or omission alleged as 
the ground for disciplinary action." (§ 5561.) If the ac-
cusation alleges fraud or misrepresentation in obtaining 
the license, the accusation may be filed within three years 
after the Board's discovery of the alleged facts constitut-
ing fraud or misrepresentation. (§ 5561.) 

Article 5 of the Act also sets forth particular acts or 
omissions constituting grounds for disciplinary action. 
The holder of a license may be subject to discipline if he 
or she is convicted of a crime (including one for which an 
order granting probation is made suspending the imposi-
tion of sentence) (§ 5577), is practicing in violation of the  

provisions of the chapter (§ 5578), has obtained the li-
cense by fraud or misrepresentation (§ 5579), is imper-
sonating an architect of the same or similar name or is 
practicing under an assumed, a fictitious, or (if not pro-
viding services through a corporation) a corporate name 
(§ 5580), has aided or abetted the practice of architecture 
by a person not authorized to practice architecture (§ 
5582), has affixed his or her signature to architectural 
work not personally performed or immediately supervised 
or has permitted the use of his or her name to assist a 
nonarchitect in evading the provisions of the chapter (§ 
5582.1), has been guilty of incompetence or recklessness 
in the construction or structural design of a building (§ 
5585), or has been disciplined by a public agency for an 
act related to architectural practice in another jurisdiction 
(§ 5586). 

Included in the enumerated grounds for disciplinary 
action within article 5 are the two sections that are the 
subject of the present appeal. [11N1] Section 5583 pro-
vides: "The fact that, in the practice of architecture, the 
holder of a license has been guilty of fraud or deceit con-
stitutes a ground for disciplinary action." SECTION 5584 
PROVIDES: "The fact that, in the practice of architecture, 
the holder of a license has been guilty of negligence or 
willful misconduct constitutes a ground for disciplinary 
action." 

(la) The Board contends that sections 5583 and 
5584 authorize the discipline imposed, because the sec-
tions provide that the current holder of a license may be 
disciplined if he or she has been guilty in the past of fraud, 
[*775] deceit, negligence, or willful misconduct. On the 
other hand, Hughes takes the position, with which the 
Court of Appeal agreed, that these statutes may not be 
applied to Hughes's conduct, because the three factual 
prerequisites set forth therein--(1) wrongful acts of the 
types specified, (2) done in the practice of architecture, (3) 
by the holder of a license--must occur contemporaneously 
with one another. Under this view, Hughes was not the 
"holder of a license" during the period in which he com-
mitted the above described acts of wrongful conduct. 

3  Hughes also urges that the statutes unambi-
guously permit discipline of a holder of a license 
only for postlicensure wrongful conduct, because 
the wrongful acts must be committed "in the 
practice of architecture," defined as "offering or 
performing, or being in responsible control of, 
professional services which require the skills of an 
architect" in the planning of sites and the design of 
buildings or structures (§ 5500.1, subd. (a), italics 
added). Therefore, according to Hughes, one may 
not be engaged in the practice of architecture 
without being an architect, that is, "a person who 
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is licensed to practice architecture in this state 
under the authority of this chapter." (§ 5500.) 

The difficulty with Hughes's argument is that 
offering or performing professional services re-
quiring the skills of an architect in the planning of 
sites and the design of buildings, and being an 
architect, are not the same thing. One who offers 
or performs such professional services without a 
license is engaged in the practice of architecture 
although he or she does not satisfy the definition 
of "architect" provided by section 5500. In the 
present case, Hughes committed the wrongful acts 
during the time he offered to perform, and did 
perform, professional services that required the 
skills of an architect in the planning of sites and 
the design of buildings. Thus, Hughes was en-
gaged in the practice of architecture when he 
committed the wrongful conduct. 

[**649] [***632] (2) Our analysis commences 
with the premise that [HN2] the objective of statutory 
interpretation is to ascertain and effectuate legislative 
intent. ( Viking Pools, Inc. v. Maloney (1989) 48 Cal. 3d 
602, 606 [257 Cal. Rptr. 320, 770 P.2d 732] .) " 'Our first 
step [in determining legislative intent] is to scrutinize the 
actual words of the statute, giving them a plain and 
commonsense meaning.' " ( California Teachers Assn. v. 
Governing Bd. of Rialto Unified School Dist. (1997) 14 
Cal. 4th 627, 633 [59 Cal. Rptr. 2d 671, 927 P.2d 1175]; 
Lungren v. Deukmejian (1988) 45 Cal. 3d 727, 735 [248 
Cal. Rptr. 115, 755 P.2d 299] .) " 'In analyzing statutory 
language, we seek to give meaning to every word and 
phrase in the statute to accomplish a result consistent with 
the legislative purpose . . . " ( California Teachers Assn. 
v. Governing Bd. of Rialto Unified School Dist., supra, 14 
Cal. 4th 627, 634.) "Ordinarily, if the statutory language 
is clear and unambiguous, there is no need for judicial 
construction." ( California School Employees Assn. v. 
Governing Board (1994) 8 Cal. 4th 333, 340 [33 Cal. Rptr. 
2d 109, 878 P.2d 1321]; Ladd v County of San Mateo 
(1996) 12 Cal. 4th 913, 921 [50 Cal. Rptr. 2d 309, 911 
P.2d 496]; California Fed. Savings & Loan Assn. v. City 
of Los Angeles (1995) 11 Cal. 4th 342, 349 [45 Cal. Rptr. 
2d 279, 902 P.2d 297] .) 

[*776] (lb) Neither of the two statutes in question 
explicitly authorizes the Board to discipline a licensee 
based upon wrongful conduct arising prior to licensure, 
but neither does the statutory language expressly limit the 
Board to imposing disciplinary measures on a holder of a 
license only if the wrongful conduct occurred following 
licensure. Moreover, in contrast with several of the other 
sections of article 5 defining the acts or omissions that 
may constitute grounds for discipline, each of the two 
sections specifies that the holder of a license "has been 
guilty," employing the past tense rather than the present  

tense in referring to the conduct involved. (3) [HN3] In 
construing statutes, the use of verb tense by the Legisla-
ture is considered significant. ( People v. Loeun (1997) 17 
Cal. 4th 1, 10-11 [69 Cal. Rptr. 2d 776, 947 P.2d 1313]; 
see United States v. Wilson (1992) 503 U.S. 329, 333 [112 
S. Ct. 1351, 1353-1354, 117 L. Ed. 2d 593] .) That cir-
cumstance renders it likely that the Legislature intended 
these statutes to apply to conduct occurring prior to li-
censure, but it does not, standing alone, appear to negate 
the plausibility of the opposite interpretation. 

(4) [HN4] A statute is regarded as ambiguous if it is 
capable of two constructions, both of which are reason-
able. ( Fiol v. Doellstedt (1996) 50 Cal. App. 4th 1318, 
1328 [58 Cal. Rptr. 2d 308]; San Bernardino Valley 
Audubon Society v. City of Moreno Valley (1996) 44 Cal. 
App. 4th 593, 601 [51 Cal. Rptr. 2d 897] .) In view of the 
statutory language itself and the contrasting but reason-
able interpretations the parties have derived from that 
language, it appears that the statutes must be considered to 
be ambiguous. 

[HN5] When, as in this case, a statute is ambiguous, 
we typically consider evidence of the Legislature's intent 
beyond the words of the statute. The court may examine a 
variety of extrinsic aids, including the statutory scheme of 
which the provision is a part, the history and background 
of the statute, the apparent purpose, and any considera-
tions of constitutionality, in an attempt to ascertain the 
most reasonable interpretation of the measure." ( Watts v. 
Crawford (1995) 10 Cal. 4th 743, 751 [42 Cal. Rptr. 2d 
81, 896 P.2d 807]; Freedom Newspapers, Inc. v. Orange 
County Employees Retirement System (1993) 6 Cal. 4th 
821, 828 [25 Cal. Rptr. 2d 148, 863 P.2d 218]; People v. 
Woodhead (1987) 43 Cal. 3d 1002, 1008 [239 Cal. Rptr. 
656, 741 P.2d 154]; Building Industry Assn. v. City of 
Camarillo (1986) 41 Cal. 3d 810, 816-817 [226 Cal. Rptr. 
81, 718 P.2d 68] .) 

(1c) In order to determine whether the interpretation 
advanced by Hughes and the Court of Appeal--or instead 
that of the Board--is the more reasonable estimation of 
legislative intent, we examine more specifically the 
statutory scheme, of which these sections are a part, per-
taining to architectural applicants and licensees. We also 
examine the related sections of the [*777] broader 
statutory scheme pertaining to business and professional 
licenses generally. 

In concluding that sections 5583 and 5584 may not be 
invoked to discipline a licensee based upon wrongful 
conduct that [***633] occurred [**650] prior to li-
censure, the Court of Appeal emphasized the separation of 
the procedural subject matter of the Act into several arti-
cles within the Act. The Court of Appeal determined that 
article 4 governed denial of a license, thus controlling 
prelicensure wrongful conduct, and that article 5 governed 
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discipline of a licensee by suspension or revocation of a 
license, thus controlling only postlicensure wrongful 
conduct. Accordingly, the Court of Appeal concluded that 
the placement of sections 5583 and 5584 within article 5 
evidenced a legislative intent to limit temporally the 
grounds afforded by those sections, for suspension or 
revocation of a license, only to wrongful conduct that 
arises following issuance of a license. 

A review of the pertinent sections included within 
articles 4 and 5 does not support the appellate court's 
interpretation. As described above, article 4 provides 
specific criteria for application for a license, including 
grounds for denial of such application, in the course of 
delineating the procedures for issuance of a license. On 
the other hand, article 5 not only provides specific 
grounds pursuant to which the Board may take "discipli 
nary action" consisting of suspension, revocation, or in 
certain cases imposition of a fine against a licensee, but 
also provides specific grounds pursuant to which the 
Board may take measures other than "disciplinary action," 
whether against licensees or nonlicensees. (In the case of 
the latter, appropriate measures may include denial of a 
license.) Thus, those articles do not appear to contemplate 
that the application of each article is exclusive with regard, 
respectively, to prelicensure and postlicensure conduct. 

The following sections within article 5 implicitly or 
explicitly confirm that conclusion. Section 5560, author-
izing the Board temporarily to suspend or permanently to 
revoke the license of any architect who is guilty of or 
commits any of the acts or omissions constituting grounds 
for disciplinary action under "this chapter," suggests by 
that language that the acts or omissions constituting such 
grounds may have occurred prior to as well as following 
licensure. That section does not specify that the status of 
"architect," that is, a person licensed to practice archi-
tecture pursuant to the authority of the chapter (§ 5500), 
must exist contemporaneously with his or her guilt of (or 
commission of) the acts or omissions subject to discipline. 
Similarly, section 5561, providing a lengthy period of 
limitations in which the Board must act upon an accusa-
tion, does not specify that the grounds for the accusation 
are confined to matters arising only after the architect has 
been licensed. 

[*778] Section 5577 provides that the conviction of 
a crime substantially related to the qualifications, func-
tions, and duties of an architect may be a ground for dis-
ciplinary action against "the holder of a license." The 
section authorizes the Board to suspend, revoke, or de-
cline to issue a license to one convicted of such an offense 
at the appropriate procedural stage (expiration of time for 
appeal, affirmance on appeal, or grant of probation and 
suspension of imposition of sentence), thus presumably 
encompassing those individuals who have not yet become 
licensees. The placement of such authorization pertaining  

to applicants within article 5 is inconsistent with the con-
clusion that that article was intended to apply only to 
those individuals who have attained the status of licen-
sees. 

Section 5578 provides: "The fact that the holder of a 
license is practicing in violation of the provisions of this 
chapter constitutes a ground for disciplinary action." 
(Italics added.) That language is consistent with the con-
clusion that article 5 confers upon the Board authority to 
take disciplinary action against the holder of the license 
based upon conduct described in other articles, including 
article 4, that are also within the chapter. 

In addition, article 5 includes sections pursuant to 
which the Board may issue a citation and take other 
measures, against either an unlicensed individual or a 
licensee, that do not rise to the level of "disciplinary ac-
tion." The Board, having investigated the actions of any 
architect, may suspend or revoke the license of one who 
has committed an act or omission constituting a ground 
for discipline (§ 5560, 5565), or, when it has probable 
cause to conclude that the individual has violated any of 
the provisions of the chapter, may issue a citation to a 
licensee (or an unlicensed individual acting in the capac-
ity of [***634] an architect) [**651] (§ 5566). Such a 
citation may contain an assessment of a civil penalty (§ 
5566), and, following exhaustion of the procedures for 
review, the Board may apply in superior court for a 
judgment in the amount of the civil penalty (§ 5566.2, 
subd. (d)). 

Once a citation has issued, the statutes provide for an 
informal conference, a decision by the "executive officer" 
affirming or modifying the citation and (if present) the 
proposed assessment of a civil penalty, and (if that deci-
sion is contested) a hearing and decision by the Board. (§ 
5566.2, subds. (a)-(c).) It is only the individual's failure to 
comply with the provisions of the decision or failure to 
pay any assessed penalty that is deemed to constitute a 
ground for discipline of that individual under these cir-
cumstances. (§ 5566.2, subds. (c), (e).) Therefore, the 
citation, and any civil penalty assessed pursuant to section 
5566, clearly are not themselves a form of discipline, but 
rather are designed as more moderate measures, taken to 
correct acts or omissions by a licensee or unlicensed in-
dividual, and initiated in lieu of discipline. 

[*779] In view of the Board's broad authority under 
article 5 either to take "disciplinary action" against li-
censees, or to take the above described alternative meas-
ures against both licensed and unlicensed persons, it ap-
pears that that article is not directed solely at postlicensure 
wrongful conduct but, rather, simply at wrongful conduct, 
whether occurring prior to or following licensure. In light 
of these sections, [HN6] it does not appear that the Leg-
islature intended the provisions of article 5 to be limited 
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only to discipline following licensure. Nor does it appear 
that the Legislature intended the provisions of article 5 
specifically relating to disciplinary action to apply only to 
conduct following acquisition of a license. 4 

 

4 Although, as the Court of Appeal indicated, 
certain sections within article 5 do appear to apply 
exclusively to liability arising after licensure (§ 
5588 [requirement that professional liability in-
surer send report to the Board within 30 days of 
settlement or arbitration award in excess of 
$ 5,000 on claim against license holder for fraud, 
deceit, negligence, incompetency, or recklessness 
in practice]; 5590 [requirement that a court of this 
state report to the Board, within 10 days of judg-
ment, that license holder has committed a crime or 
is liable for death, personal injury, or property loss 
caused by his or her fraud, deceit, negligence, 
incompetency, or recklessness in practice]), that 
circumstance does not compel the conclusion that 
all provisions within article 5 apply only to 
postlicensure wrongful conduct. 

In concluding that sections 5583 and 5584 may not 
be invoked to discipline a licensee based upon wrongful 
conduct arising prior to licensure, the Court of Appeal 
also noted a lack of reciprocity between article 4 and 
article 5. The court emphasized that within article 4, both 
section 5552, subdivision (a) (considered together with 
section 480, subdivision (a)( 3), to which it refers), and 
section 5553 expressly provide that conduct which, if 
committed by a licensee, would be a ground for suspen-
sion or revocation of a license, also may be the basis for 
denial of a license to an applicant. The court observed that 
within article 5, no similar section provides that conduct 
which, if committed by an applicant, would be a ground 
for denial of a license, also may be the basis for suspen-
sion or revocation of a license of a licensee. 

The statutory scheme does not support the view that, 
because of the absence of such reciprocal provisions in 
articles 4 and 5, discipline of a licensee must be limited to 
postlicensure wrongful conduct. Within article 4, section 
5552 provides that an applicant for a license shall (a) not 
have committed acts constituting grounds for denial of a 
license under section 480, subdivision (a). That statute 
specifies, in subpart (2), that the applicant shall not have 
"[d]one any act involving dishonesty, fraud or deceit with 
the intent to substantially benefit himself . . . ." As noted 
above, within article 5, section 5578 provides that a holder 
of a license may be subject to discipline if he or she "is 
practicing in violation of the provisions of this chapter." 
Therefore, the holder of a license who has committed acts 
involving dishonesty, fraud, or deceit with the intent to 
obtain substantial personal [*780] benefit, such as prior 
to licensure representing that he or she is a licensed ar- 

chitect, or applying to his or her own work the architec-
tural stamps belonging to other individuals, must be con-
sidered to be practicing [***635] in violation of section 
5552, subdivision [**652] (a), which precludes even an 
application for a license when prior commission of those 
acts has occurred. The circumstance that the two articles 
do not contain corresponding sections employing sub-
stantially similar language does not compel the conclu-
sion that the Legislature intended that the wrongful con-
duct of an individual who applies for a license may not 
provide a basis for the Board to discipline that individual 
as a licensee. 5 

 

5  Within certain statutory schemes governing 
other professions or occupations, the Legislature 
in more recent times has included language ex-
pressly authorizing the licensing entity to suspend 
or revoke a license on the basis of conduct that 
would have warranted denial of the application for 
a license. (See, e.g., § 10177 ["The commissioner 
may suspend or revoke the license of any real es-
tate licensee, or may deny the issuance of a license 
to an applicant, who has done . . . any of the fol-
lowing: [P] . . . [P] (f) Acted or conducted himself 
or herself in a manner which would have war-
ranted the denial of his or her application for a real 
estate license . . . ."]; 1670 & 1680, subd. (x) 
[dentists]; 3401, subd. (m) [hearing aid dispens-
ers]; 7510.1, subds. (e) & (i) [repossessors]; 
7561.1, subds. (d) & (/) [private investigators].) In 
the context of the real estate licensing scheme, it 
has been recognized that, because one of the gen-
eral purposes of the regulatory power is to "ensure 
the holders of state licenses will be honest and 
truthful in their dealings and will maintain a good 
reputation" ( Stickel v. Harris (1987) 196 Cal. App. 
3d 575, 588 [242 Cal. Rptr. 88]), the regulatory 
power operates within broad chronological and 
substantive boundaries in order to promote that 
purpose. "It has thus been held that conduct within 
the statutes may form the basis for discipline even 
'though occurring before the issuance of the li-
cense which is the subject of a particular suspen-
sion or revocation.' " ( Id. at pp. 588-589, citing 
Grand v. Griesinger (1958) 160 Cal. App. 2d 397, 
410-411 [325 P.2d 475] .) Even taking into con-
sideration the absence of a specific analogous 
provision in the Act, in view of the similarity in 
these statutory schemes it is not apparent why 
architects should be treated differently from other 
licensees such as real estate professionals. (See 
People v. Woodhead, supra, 43 Cal. 3d 1002, 
1008-1009.) 

[HN7] 

Received 
June 17, 2011
Commission on
State Mandates



Page 13 
17 Cal. 4th 763, *; 952 P.2d 641, **; 

72 Cal. Rptr. 2d 624, ***; 1998 Cal. LEXIS 1453 

Because the statutes are ambiguous, it also is appro-
priate to examine their legislative history, including the 
historical development of the Act. ( Brown v. Poway 
Unified School Dist. (1993) 4 Cal. 4th 820, 830 [15 Cal. 
Rptr. 2d 679, 843 P.2d 624]; see Kennedy Wholesale, Inc. 
v. State Bd. of Equalization (1991) 53 Cal. 3d 245, 250 
[279 Cal. Rptr. 325, 806 P.2d 1360] .) The results of that 
examination further undermine the position that articles 4 
and 5 were intended separately and exclusively to address 
prelicensure and postlicensure wrongful conduct, respec-
tively. 

The Legislature, having enacted the Business and 
Professions Code in 1937 (Stats. 1937, ch. 399, p. 1229), 
in 1939 added chapter 3 on architecture to division 3 of 
that code (Stats. 1939, ch. 33, § 1, p. 340). At the time it 
was added, chapter 3 was divided into separate articles, 
which, as they presently do, included article 4 concerning 
issuance of certificates of registration (now licenses) 
(Stats. 1939, ch. 33, § 1, p. 344, adding former § 
5550-5556) and [*781] article 5 concerning disciplinary 
proceedings (Stats. 1939, ch. 33, § 1, pp. 344-346, adding 
former § 5570-5578). 6 

 

6 In 1985, the Legislature amended provisions of 
the chapter to replace references to "certificate" 
with "license." (Stats. 1985, ch. 1223, p. 4163 et 
seq.) 

At the time of its enactment, the Act contemplated 
that, following an individual's successful examination, a 
"district board" initially would issue him or her a "provi-
sional certificate" (Stats. 1939, ch. 33, § 1, p. 344, adding 
former § 5550, 5551), that the holder of such a provisional 
certificate could practice architecture until the time of the 
next annual meeting of the "State board" (the Board) (id., 
adding former § 5552), and that, in the event no charges of 
dishonest practice, deception in obtaining a certificate, 
gross incompetence in practice, or "any other violation of 
the provisions of this chapter" had been substantiated, the 
holder of a provisional certificate was entitled to a "final 
certificate" issued by the Board (id., adding former § 
5553). At that time, the Act also directed that "any form 
of certificate, whether provisional or final, could be 
suspended or revoked ( id., p. 344, adding former § 5570) 
for, among other reasons, dishonest practice, deception in 
obtaining a certificate, gross incompetence in practice, or 
"any violation of the provisions of this chapter" ( id., p. 
345, adding former § 5578). Thus, it appears that at the 
time the Act first was enacted, revocation or suspension 
could be invoked not only to discipline the holder of a 
final certificate, but also to prevent the [**653] [***636] 
holder of a provisional certificate from seeking or ob-
taining a final certificate. 

In 1941, the Act was amended. (Stats. 1941, ch. 831, 
p. 2379.) At that time, within article 4, former sections  

5550, 5551, and 5552 continued to authorize the issuance 
of a provisional certificate by a district board and the 
temporary practice of architecture by the holder of such a 
certificate, and former section 5553 continued to provide 
that the holder of a provisional certificate who had not 
engaged in dishonest practice, resorted to deception in 
obtaining any form of certificate, or violated any of the 
provisions of the chapter could be issued a final certificate 
by the Board. 

Within article 5, the Legislature added or amended 
sections 5560 through 5577. Newly added section 5560 
authorized the Board to investigate "any" architect and 
suspend or revoke the certificate, whether provisional or 
final, of "any" architect. Newly added section 5561 pro-
vided that a complaint against the holder of "any" cer-
tificate, alleging an act constituting cause for disciplinary 
action, must be filed with the Board within two years of 
commission of the act. Newly added section 5565 au-
thorized the Board to issue a disciplinary decision that 
immediately, eventually, or conditionally suspended or 
revoked the holder's certificate. The 1941 changes also 
repealed former section 5578 and replaced it with sections 
5578 through 5587. [*782] (Stats. 1941, ch. 831, § 2, p. 
2380 et seq.) In its new version, section 5578 provided 
that violation of the provisions of the chapter constituted a 
ground to discipline the holder of a certificate. The addi-
tional sections, including the two sections at issue in the 
present case, separately stated the other grounds for dis-
cipline in substance as we have described their current 
versions. Thus, these grounds for disciplinary action 
could be asserted against the holder of either a provisional 
or a final certificate. 

In 1945, the Act further was amended to abolish the 
process of provisional certification. (Stats. 1945, ch. 1231, 
§ 4, 5, p. 2341.) Within article 4, sections 5550 and 5551 
were amended to require that an individual seeking to 
practice architecture file an application and take an ex-
amination, and that the Board issue a "certificate to 
practice architecture," provided that the applicant met the 
qualifications of education and experience, the applicant's 
examination was satisfactory, and no charges had been 
filed with the Board alleging that the applicant had re-
sorted to deception in obtaining the certificate or com-
mitted any other violation of the provisions of the chapter. 
Former sections 5552 and 5553 were repealed. (Stats. 
1945, ch. 1231, § 14, p. 2343.) 

Within article 5, section 5560 was amended to delete 
references to the provisional certificate and section 5561 
was amended to modify references to accusations against 
the holder of "any certificate" to accusations against the 
holder of "a certificate." (Stats. 1945, ch. 889, § 1, 2, p. 
1655; id., ch. 1231, § 8, 9, p. 2342.) Section 5578 pro-
vided, as before, that the holder of a certificate could be 
disciplined for violation of the provisions of the chapter, 
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and sections 5579 through 5587, separately stating other 
particular grounds for discipline, generally remained 
unchanged. 

In 1957, the Act was amended further. (Stats. 1957, 
ch. 299, p. 943.) Within article 4, a new section 5552 was 
enacted, this time to set forth the requirements that an 
applicant be "of good character" (a requirement subse-
quently replaced by one excluding potential applicants 
who had committed acts or crimes constituting grounds 
for denial of a certificate pursuant to section 480 (Stats. 
1978, ch. 1161, § 295, p. 3682) and furnish evidence of 
the requisite educational training and experience. (Stats. 
1957, ch. 299, § 3, p. 944.) A new section 5553 was en-
acted, this time to provide for denial of the certificate if 
the applicant had committed any acts that would be 
grounds for suspension or revocation if done by the holder 
of a certificate. (Stats. 1957, ch. 299, § 4, p. 944.) 

Within article 5, section 5560 remained unchanged 
and section 5561 was amended to extend the period of 
limitations--if the ground for discipline [*783] consisted 
of fraud in obtaining the certificate--to three years fol-
lowing the Board's discovery of the fraud. Section 5577 
was added, providing that the conviction of a felony by 
the holder of a certificate in connection with the practice 
of architecture constituted a ground for disciplinary 
[**654]  [***637] action and that a "conviction" en-
compassed a plea of guilty or of nolo contendere. (Stats. 
1957, ch. 299, § 6, p. 945.) The then existing grounds for 
discipline (§ 5578-5587), other than the modification of 
certain language in section 5587, remained unchanged. 

It is clear from the historical development of articles 
4 and 5 that they were not designed to address, respec-
tively, only prelicensure and postlicensure wrongful 
conduct. Rather, it appears that originally, article 4 con-
templated an initial phase of temporary licensing, and 
article 5 provided for disciplinary action not only fol-
lowing the acquisition of the final license but during this 
provisional stage as well, based upon conduct that might 
predate even the acquisition of the provisional license. 
Although the provisional and final stages of licensure 
subsequently were deleted and only one stage of licensure 
thereafter was recognized, none of the statutory modifi-
cations or additions appear directed at circumscribing the 
temporal reach of the disciplinary provisions of article 5. 
These circumstances support a construction of the par-
ticular sections within article 5 at issue in the present case 
in a manner that does not limit their application to only 
postlicensure wrongful conduct.' 

7 Without examining the general historical de-
velopment of these articles, the Court of Appeal 
determined that the legislative history attending 
the recent enactment of section 5586 (Stats. 1994, 
ch. 258, § 2) supported its interpretation of sec- 

tions 5583 and 5584 as applicable only to postli-
censure wrongful conduct, because otherwise the 
Legislature would have had no need to enact that 
new section. Section 5586 specifies that the cir-
cumstance that a "holder of a license has had dis-
ciplinary action taken by any public agency for 
any act substantially related to the qualifications, 
functions, or duties as an architect constitutes a 
ground for disciplinary action." The Court of 
Appeal observed that, prior to its passage, the 
legislation was described as follows: "The sponsor 
[the Board] contends that currently if an architect, 
licensed to work in California and another state, 
works in another state, and that work is found to be 
in violation of that state's requirements, because 
the work did not occur in California, there is no 
action that can be taken by the Board of Archi-
tectural Examiners. This bill would allow for such 
an action." (Assem. Com. on Consumer Protection, 
Analysis of Assem. Bill No. 2702 (1993-1994 Reg. 
Sess.) as introduced Feb. 7, 1994.) As the Board 
has pointed out, other legislative materials refer to 
the circumstance that the measure was enacted to 
permit the Board to discipline an architect licensed 
in this state solely based upon the circumstance 
that discipline was imposed in another state, 
without the necessity of establishing separately, 
by independent factual findings, a violation of the 
Act. (E.g., Sen. Corn. on Business & Professions, 
Analysis of Assem. Bill No. 2702 (1993-1994 Reg. 
Sess.) as introduced Feb. 7, 1994.) It appears the 
enactment of section 5586 was motivated by a 
need for efficient use, when appropriate, of the 
disciplinary determination of another agency 
similarly authorized in another jurisdiction, rather 
than by a purported need to grant authority to the 
Board that it did not then possess, to discipline a 
licensee based upon particular conduct occurring 
in another jurisdiction. Analogous statutes appli-
cable to other professions have been similarly in-
terpreted. ( Marek v. Board of Podiatric Medicine 
(1993) 16 Cal. App. 4th 1089, 1096-1098 [20 Cal. 
Rptr. 2d 474] [interpreting § 2305]; Clare v. State 
Bd. of Accountancy (1992) 10 Cal. App. 4th 294, 
304-306 [ 12 Cal. Rptr. 2d 481] [interpreting § 
5100, subd. (g)].) 

[*784] (5) We next examine the statutory purpose 
of the provisions in question. Early in this century, deci-
sions interpreting analogous regulatory statutes author-
izing administrative actions to revoke or suspend a pro-
fessional or vocational license in a given field often 
characterized such statutes and related proceedings as 
being penal in nature. (See, e.g., Schomig v. Keiser (1922) 
189 Cal. 596, 598 [209 P. 550] [Real Estate Brokers' Act 
authorizing forfeiture of license of broker or salesman 
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was "highly penal in its nature"]; Abrams v. Daugherty 
(1922) 60 Cal. App.. 297, 304 [212 P. 942] [proceeding to 
revoke stockbroker's license]; Fuller v. Board of Medical 
Examiners (1936) 14 Cal. App. 2d 734, 742 [59 P.2d 171] 
[provision of Medical Practice Act invoked in proceeding 
against physician].) That characterization yielded the 
conclusion that such statutes should be strictly construed. 
(Schomig v. Keiser, supra, 189 Cal. 596, 598 [act "should 
not be construed to include anything which is not em-
braced within its terms"]; Fuller v. Board of Medical 
Examiners, supra, 14 Cal. App. 2d 734, 742 [discipline 
provision was subject to construction with degree of 
strictness commensurate with severity of penalty].) 

8 In contrast, this court long has recognized the 
noncriminal nature of a disciplinary proceeding 
under the State Bar Act. Although an accusation 
has been characterized as being in the nature of a 
criminal charge, and a proceeding on such a 
charge has been characterized as a quasi-criminal 
action, proceedings for disbarment uniformly have 
been treated " 'as peculiar to themselves, and 
governed exclusively by the code sections spe-
cifically covering them.' [Citation.] The purpose 
of such a proceeding is to determine the fitness of 
an officer of the court to continue in that capacity, 
and it has been said the disbarment of attorneys is 
not intended for the punishment of the individual 
but for the protection of the courts and the legal 
profession." ( In re Vaughan (1922) 189 Cal. 491, 
496 [209 P. 353, 24 A.L.R. 858].) Accordingly, 
our cases have recognized that the rules applicable 
to criminal cases do not apply, and we have re-
jected penal-based claims such as that an accused 
attorney cannot be compelled to testify against 
himself or herself. ( Id. at pp. 495-496; see Fish v. 
The State Bar (1931) 214 Cal. 215, 222 [4 P.2d 
937]; see also Johnson v. State Bar (1935) 4 Cal. 
2d 744, 752 [ 52 P.2d 928] .) 

[**655] [***638] In 1941, however, within sev-
eral years of the enactment of the modern Business and 
Professions Code, this court in Webster v. Board of Dental 
Examiners (1941) 17 Cal. 2d 534 [110 P.2d 992] (Web-
ster) reviewed the accuracy of that general characteriza-
tion. In Webster, we addressed the claim that, because a 
disciplinary proceeding is quasi-criminal in nature, the 
rules regarding the burden and quantum of proof should 
be analogous to those applicable to a criminal proceeding. 
Although we observed that an analogy between a pro-
ceeding to revoke a license and a criminal trial was rec-
ognized in a number of the earlier cases, we noted that in 
those instances the [*785] Legislature had "provided for 
forfeiture of the professional license as an extra penalty to 
be added by the criminal court after a conviction for vio-
lation of the statute." ( Id. at p. 537, citing Cavassa v. Off  

(1929) 206 Cal. 307, 312 [274 P. 523]). We further ob-
served that "language describing the revocation of a li-
cense as penal in nature is entirely inapplicable to an 
administrative proceeding . . . ." (Webster, supra, 17 Cal. 
2d 534, 537.) We also recognized that, when "the legis-
lature has created a professional board and has conferred 
upon it power to administer the provisions of a general 
regulatory plan governing the members of the profession, 
the overwhelming weight of authority has rejected any 
analogy which would require such a board to conduct its 
proceedings for the revocation of a license in accordance 
with theories developed in the field of criminal law." 
(Webster, supra, 17 Cal. 2d at pp. 537-538, citing Suckow 
v. Alderson (1920) 182 Cal. 247 [187 P. 965]; Lanterman 
v. Anderson (1918) 36 Cal. App.. 472 [172 P. 625] , and 
numerous out-of-state decisions.) 

Following Webster, several decisions recognized that 
such administrative proceedings are not intended to pun-
ish the licensee, but rather to protect the public. In West 
Coast etc. Co. v. Contractors' etc. Bd. (1945) 72 Cal. App. 
2d 287 [ 164 P.2d 811] , for example, the court, relying 
upon Webster, and deriving its holding by analogy to 
early State Bar Act cases, rejected the contention that a 
licensed contractor is not required to testify in disciplinary 
proceedings. The court noted that "the purpose of a dis-
ciplinary proceeding . . . is to determine the fitness of a 
licensed contractor to continue in that capacity. It is not 
intended for the punishment of the individual contractor, 
but for the protection of the contracting business as well 
as the public by removing, in proper cases, either per-
manently or temporarily, from the conduct of a contrac-
tor's business a licensee whose method of doing business 
indicates a lack of integrity upon his part or a tendency to 
impose upon those who deal with him." (72 Cal. App. 2d 
at pp. 301-302.) 

Subsequent decisions by the Courts of Appeal have 
held to the same effect with respect to a variety of pro-
fessions, vocations, and businesses. (See, e.g., Murrill v. 
State Board of Accountancy (1950) 97 Cal. App. 2d 709, 
712 [218 P.2d 569] [revocation of an accountant's license 
"is not penal in any respect, and its only purpose is to 
protect the public from incompetence and lack of integrity 
in those practicing trades and professionsl ; Kendall v. Bd. 
of Osteopathic Examiners (1951) 105 Cal. App. 2d 239, 
248-249 [233 P.2d 107] [proceeding to revoke license of 
a non-drug-dispensing practitioner is not criminal in na-
ture]; Cornell v. Reilly (1954) 127 Cal. App. 2d 178, 184 
[273 P.2d 572] [proceeding to revoke liquor license is not 
for the primary purpose of punishment but "to protect the 
public, that is, to determine whether a licensee has exer-
cised his privilege in derogation of the public interest, and 
[*786] to keep the regulated business clean and whole-
some"]; [**656] [***639] Furnish v. Board of Medical 
Examiners (1957) 149 Cal. App. 2d 326, 331 [308 P.2d 
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924] [revocation or suspension of a license to practice 
medicine is not penal, but is intended "to protect the life, 
health and welfare of the people at large"]; Ready v. 
Grady (1966)243 Cal. App. 2d 113, 116 [52 Cal. Rptr. 
303] [proceeding to revoke insurance agent's licenses was 
not criminal but had as its purpose the protection of the 
public].) 

In the wake of these decisions recognizing the fore-
going purpose of licensing statutes and related proceed-
ings in other occupations and professions, the Legislature 
prefaced certain amendments to the Act with an uncodi-
fied section expressly stating its intent to protect the pub-
lic health, safety, and welfare (Stats. 1963, ch. 2133, § 1, p. 
4432), and subsequently added to the Act a separate code 
section declaring its intent that the mandate of the Board 
be to regulate the practice of architecture in the interest 
and for the protection of the public health, safety, and 
welfare (§ 5510.1, as added by Stats. 1985, ch. 1223, § 2, 
p. 4163). The Legislature's stated purpose is analogous to 
that repeatedly and consistently recognized in the licens-
ing laws applicable to numerous other professions and 
occupations. (See, e.g., Viking Pools, Inc. v. Maloney, 
supra, 48 Cal. 3d 602, 606 [intent of contractors licensing 
statutes is to protect the public from the perils of con-
tracting with dishonest or incompetent contractors]; Bryce 
v. Board of Medical Quality Assurance (1986) 184 Cal. 
App. 3d 1471, 1476 [229 Cal. Rptr. 483] [purpose of 
physician discipline is to " 'protect the life, health and 
welfare of the people at large and to set up a plan whereby 
those who practice medicine will have the qualifications 
which will prevent, as far as possible, the evils which 
could result from ignorance or incompetency or a lack of 
honesty and integrity' "]; Murrill v. State Board of Ac-
countancy, supra, 97 Cal. App. 2d 709, 712 [purpose of 
license revocation is to protect the public from incompe-
tence and lack of integrity in those practicing trades and 
professions] .) 

As we recently reiterated in Viking Pools, Inc. v. 
Maloney, supra, 48 Cal. 3d 602, 607, footnote 4, if the 
purpose of a licensing statute is not to punish but to serve 
another legitimate governmental purpose, such as pro-
tecting the consumers and the public who deal with 
members of a particular profession or trade, the statute is 
considered nonpenal. Accordingly, we conclude that the 
Act before us is nonpenal in nature. As we also observed 
in Viking Pools, [HN8] when the Legislature's intent is to 
protect the health, safety, and welfare of the public rather 
than to serve punitive interests, that body additionally 
intends, in order to protect the public, that the law be 
interpreted broadly so that particular licensees not be able 
easily to evade the statute's protective purposes. ( Id. at pp. 
606-607.) (1d) Considering the statutory [*787] scheme 
at issue in the present case, which evidences such a leg-
islative intent to protect the public health, safety, and  

welfare, we construe the statutes broadly to preclude 
architects (and those holding themselves out as such) 
from evading the protective purposes of the Act. 

[HN9] In general terms, decisional law long has 
recognized the authority of a governmental licensing 
entity to examine and determine, from the past conduct of 
a party, his or her fitness to undertake or continue a 
business or profession. ( McDonough v. Goodcell (1939) 
13 Cal. 2d 741, 749-751 [91 P.2d 1035, 123 A.L.R. 1205] 
[affirming denial, based upon past conduct, of bail 
bondsmen's licenses to individuals who long had con-
ducted bail bond business prior to enactment of Bail Bond 
Regulatory Act]; Foster v. Police Commissioners (1894) 
102 Cal. 483, 490-493 [37 P. 763] [affirming validity of 
ordinance authorizing denial of license to sell liquor based 
upon conduct (employment of females to wait on cus-
tomers) not then prohibited by law, occurring prior to 
issuance of license]; Murrill v. State Board of Accoun-
tancy, supra, 97 Cal. App. 2d 709, 711 [upholding revo-
cation of accountant's license based upon conviction of 
offense committed prior to enactment of Accountancy 
Act].) As we have observed, past conduct of this nature 
furnishes evidence of the unfitness of such persons as a 
class and is no less conclusive for having occurred prior to 
the inception of the authority under which it is examined. 
(See McDonough v. Goodcell, supra, 13 Cal. 2d 741, 
749-752; [***640] [**657] Foster v. Police Commis-
sioners, supra, 102 Cal. 483, 490-492.) 

In common with numerous other statutory licensing 
schemes, the Act provides that conviction of a felony 
substantially related to the performance of his or her 
professional obligations is a ground for discipline of a 
licensed individual. (§ 5577). Presumably, that is because 
such a conviction is evidence of the unfitness to practice 
of the person convicted. (See Foster v. Police Commis-
sioners, supra, 102 Cal. 483, 492-493; cf. Ready v. Grady, 
supra, 243 Cal. App. 2d 113, 115-117 [expungement of 
conviction does not justify automatic reinstatement of 
license to sell insurance; affirmative showing of reha-
bilitation is required]; Epstein v. California Horse Racing • 
Board (1963) 222 Cal. App. 2d 831, 835, 836-841 [35 Cal. 
Rptr. 642] [expungement of prior conviction does not 
prevent State Horse Racing Board from excluding peti-
tioner from racing premises; basis for expulsion is the 
circumstances of the conduct resulting in conviction, 
rather than the conviction itself].) 

In the same manner as provisions such as section 
5577 (specifying that a conviction may be the basis for 
disciplinary action), sections 5583 and 5584, construed to 
apply to conduct occurring prior to licensure, consider 
wrongful conduct predating licensure as evidence of a 
licensee's unfitness to practice [*788] architecture. There 
is no reason why these sections may not be so applied in 
order to protect the public welfare when it is learned, 
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following licensure, that an architect previously commit-
ted acts of wrongful conduct that constitute evidence of 
unfitness to practice that profession. 

(6) Finally, we examine several points made re-
garding the need to construe these statutory provisions in 
a manner consistent with constitutional principles. 
[HN10] A presumption exists that in enacting a statute, 
the Legislature did not intend it to violate the Constitution, 
but instead intended to enact a valid statute within the 
scope of its constitutional powers. ( People v. Superior 
Court (Romero) (1996) 13 Cal. 4th 497, 509 [53 Cal. Rptr. 
2d 789, 917 P.2d 628] ; Ector v. City of Torrance (1973) 
10 Cal. 3d 129, 133 [ 109 Cal. Rptr. 849, 514 P.2d 433] ; 
Miller v. Municipal Court (1943) 22 Cal. 2d 818, 828 
[ 142 P.2d 297].) Therefore, we frequently have observed 
that a statute must be interpreted in a manner, consistent 
with the statute's language and purpose, that eliminates 
doubts as to the statute's constitutionality. ( Building 
Industry Assn. v. City of Camarillo, supra, 41 Cal. 3d 810, 
816-817; Associated Home Builders etc., Inc. v. City of 
Livermore (1976) 18 Cal. 3d 582, 596 [ 135 Cal. Rptr. 41, 
557 P.2d 473, 92 A.L.R.3d 1038]; In re Kay (1970) 1 Cal. 
3d 930, 942 [83 Cal. Rptr. 686, 464 P.2d 142] .) 

(le) Hughes contends that, as the United States 
Supreme Court and this court often have recognized, the 
right to pursue one's chosen profession is a fundamental 
liberty protected by the due process clauses of the Fifth 
and Fourteenth Amendments, and that therefore his li-
cense, once obtained, may not be revoked based upon 
prelicensure wrongful conduct. (7a) It is axiomatic that 
the right of an individual to engage in any of the common 
occupations of life is among the several fundamental 
liberties protected by the due process and equal protection 
clauses of the Fourteenth Amendment. (See Schware v. 
Board of Bar Examiners (1957) 353 U.S. 232, 238-239 
[77 S. Ct. 752, 755-756, 1 L. Ed. 2d 796, 64 A.L.R.2d 
288]; Meyer v. Nebraska (1923) 262 U.S. 390, 399 [43 S. 
Ct. 625, 626-627, 67 L. Ed. 1042, 29 A.L.R. 1446]; Sail'er 
Inn, Inc. v. Kirby (1971) 5 Cal. 3d 1, 17 [95 Cal. Rptr. 329, 
485 P.2d 529, 46 A.L.R.3d 351]; Bixby v. Pierno (1971) 4 
Cal. 3d 130, 145, fn. 12 [93 Cal. Rptr. 234, 481 P.2d 
242] .) Therefore, for example, a statute constitutionally 
can prohibit an individual from practicing a lawful pro-
fession only for reasons related to his or her fitness or 
competence to practice that profession. ( Arneson v. Fox 
(1980) 28 Cal. 3d 440, 448 [ 170 Cal. Rptr. 778, 621 P.2d 
817] , Newland v. Board of Governors (1977) 19 Cal. 3d 
705, 711 [ 139 Cal. Rptr. 620, 566 P.2d 254]; Cartwright v. 
Board of Chiropractic Examiners (1976) 16 Cal. 3d 762, 
767 [129 Cal. Rptr. 462, 548 P.2d 1134] .) 

Consistent with that basic proposition, in the context 
of a variety of professions and vocations, we often have 
recognized that [HN11] an individual, [*789] having 
obtained the license required to engage in a particular  

profession [***641] or [**658] vocation, has a "fun-
damental vested right" to continue in that activity. 
( Unterthiner v. Desert Hospital Dist. (1983) 33 Cal. 3d 
285, 296-297 [188 Cal. Rptr. 590, 656 P.2d 554] [phy-
sician licensed to practice medicine has a vested right to 
practice his profession]; see, e.g., Anton v. San Antonio 
Community Hosp. (1977) 19 Cal. 3d 802, 823 [140 Cal. 
Rptr. 442, 567 P.2d 1162] [physician has a fundamental 
vested right to continue to practice in a hospital]; Laisne v. 
Cal. St. Bd. of Optometry (1942) 19 Cal. 2d 831, 835 [ 123 
P.2d 457] [right to practice optometry is a vested property 
right]; Drummey v. State Bd. of Funeral Directors (1939) 
13 Cal. 2d 75, 84 [87 P.2d 848] [funeral director's and 
embalmer's licenses characterized as "existing valuable 
privilege[s]"].) 

(8) A licensee, having obtained such a fundamental 
vested right, is entitled to certain procedural protections 
greater than those accorded an applicant. For example, 
this court repeatedly has held, with exceptions not perti-
nent here, that the "independent judgment" standard of 
review must be applied to an administrative decision that 
substantially affects such a fundamental vested right. (See, 
e.g., Anton v. San Antonio Community Hosp., supra, 19 
Cal. 3d 802, 820-825; Strumsky v. San Diego County 
Employees Retirement Assn. (1974) 11 Cal. 3d 28, 34 
[112 Cal. Rptr. 805, 520 P.2d 29]; Bixby v. Pierno, supra, 
4 Cal. 3d 130, 144.) 9  

9 Similarly, it has been held that procedural due 
process of law requires a regulatory board or 
agency to prove the allegations of an accusation 
filed against a licensee by clear and convincing 
evidence rather than merely by a preponderance of 
the evidence. (See, e.g., Kapelus v. State Bar 
(1987) 44 Cal. 3d 179, 184, fn. 1 [242 Cal. Rptr. 
196, 745 P.2d 917]; Ettinger v. Board of Medical 
Quality Assurance (1982) 135 Cal. App. 3d 853, 
856 [ 185 Cal. Rptr. 601]; see also Coffman v. 
Board of Architectural Examiners (1933) 130 Cal. 
App.. 343, 347-348 [19 P.2d 1002].) 

Nonetheless, as this court also has recognized, 
[BN12] the circumstance that an individual has acquired a 
license, and thus that the right to practice the particular 
profession or vocation has vested, does not affect the due 
process analysis. "There is little similarity between the 
analysis applied in determining (1) whether a right is a 
'fundamental right' for equal protection/due process pur-
poses on the one hand, and (2) [whether a right is a 'fun-
damental right' for purposes of deciding] which [level of] 
scrutiny is applicable for administrative review purposes, 
on the other. The principle of 'fundamentality" differs 
depending on the context or analysis within which the 
concept arises." ( Berlinghieri v. Department of Motor 
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Vehicles (1983) 33 Cal. 3d 392, 397 [188 Cal. Rptr. 891, 
657 P.2d 383].) 

"The term 'vested' has been used in a nontechnical 
sense to denote generally a right 'already possessed' 
( Bixby v. Pierno, supra, [4 Cal. 3d 130,] [*790] 146) or 
'legitimately acquired.' ( Strumsky v. San Diego County 
Employees Retirement Assn., supra, [11 Cal. 3d 28,] 34.) 
On this basis, this court has distinguished generally be-
tween applicants and recipients in determining whether a 
right is 'vested' for the limited purpose of determining the 
applicable scope of review." ( Harlow v. Carleson (1976) 
16 Cal. 3d 731, 735 [129 Cal. Rptr. 298, 548 P.2d 698] , 
italics added.) 

(7b) Therefore, [HN13] the circumstance that a li-
censee is entitled to a higher standard of review or other 
procedural protections accorded by due process of law, 
because of his or her status as possessor of a fundamental 
vested right, does not compel the conclusion that the 
particular licensing board must limit disciplinary actions 
only to conduct occurring after licensure. "The general 
right to engage in a trade, profession or business is subject 
to the power inherent in the state to make necessary rules 
and regulations respecting the use and enjoyment of 
property necessary for the preservation of the public 
health, morals, comfort, order and safety; such regulations 
do not deprive owners of property without due process of 
law. [Citation.] No person can acquire a vested right to 
continue, when once licensed, in a business, trade or oc-
cupation which is subject to legislative control under the 
police powers. [Citations.]" ( Gregory v. Hecke (1925) 73 
Cal. App.. 268, 283 [238 P. 787]; see Frankel v. Board of 
Dental Examiners (1996) 46 Cal. App. 4th 534, 550-551 
[***642] [54 Cal. Rptr. 2d 128]; [**659] Kenneally v. 
Medical Board (1994) 27 Cal. App. 4th 489, 497 [32 Cal. 
Rptr. 2d 504]; Murrill v. State Board of Accountancy, 
supra, 97 Cal. App. 2d 709, 711-712.) 

(1f) Thus, although Hughes is correct that his status 
as a licensee entitles him to certain procedural protections 
consistent with a vested interest, he does not possess a 
substantive vested right to continue to pursue his occupa-
tion. Nor does his status as a licensee ensure that his li-
cense may not be revoked based upon his prelicensure 
wrongful conduct. 

The Court of Appeal asserted that the Board's con-
struction of sections 5583 and 5584 to permit disciplinary 
action based upon wrongful conduct arising prior to li-
censure would "cast a constitutional shadow over the Act" 
and "pose grave substantive due process questions." The 
appellate court observed that whenever (in the words of 
the court) a "citation for revocation of a license is filed," 
the citation may contain an assessment of a civil penalty 
(§ 5566), and, following exhaustion of the procedures for 
review, the Board may apply in superior court for a  

judgment in the amount of the civil penalty (§ 5566.2, 
subd. (d)) ranging from $ 50 to $ 2,000 for each violation 
( Cal. Code Regs., tit. 16, § 152). The Court of Appeal 
determined that construing sections 5583 and 5584 to 
permit the Board to seek revocation of a license based 
upon prelicensure wrongful conduct also would permit 
the [*791] imposition of such a fine based upon conduct 
that occurred prior to licensure in another jurisdiction. 

We do not perceive the "constitutional shadow" cast, 
nor the "grave substantive due process questions" posed, 
by a construction of these sections that permits the disci-
pline of a licensee based upon prelicensure wrongful 
conduct. The Act does not contemplate that a "citation for 
revocation of a license" will be filed upon revocation of a 
license, nor that a fine that may be assessed, as a result of 
the citation, will be based upon revocation of the license. 10 

10 The Court of Appeal did not suggest that the 
fine that may be imposed as a form of discipline 
pursuant to section 5565 against the holder of a 
license for a cause specified in section 5577 
(conviction related to the practice of architecture) 
is unconstitutional. As discussed above, the con-
duct underlying such a conviction itself may pre-
date licensure. 

The Board may on its own motion, or must upon the 
filing of a complaint by any person, investigate the actions 
of any architect. (§ 5560.) Having investigated, it may 
suspend or revoke the license of one who has committed 
an act or omission constituting a ground for discipline (§ 
5560, 5565), or on probable cause it may issue a citation 
to a licensee (or to an unlicensed individual acting in the 
capacity of an architect) (§ 5566). The citation itself may 
not be issued until a Board designee has reviewed the 
matter, attempted to discuss and resolve the alleged vio-
lation with the licensed or unlicensed individual, made 
findings of fact and a recommendation, and concluded 
that probable cause exists. (§ 5566.) 

As we have explained above in the part of our opinion 
considering whether articles 4 and 5 separately address 
prelicensure and postlicensure misconduct, it is only after 
a citation has issued, and the various other procedural 
steps have been taken, that a failure to comply with pro-
visions of the decision or to pay any assessed penalty may 
constitute a ground for discipline. (§ 5566.2, subds. (c), 
(e).) As we have seen, the citation and any civil penalty 
provided are not themselves a form of discipline, but 
rather are corrective steps initiated in lieu of discipline. 
No constitutional violation arises from an interpretation of 
sections 5583 and 5584 (which themselves are part of the 
separate disciplinary portion of article 5) that permits 
consideration of prelicensure conduct. 
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Hughes contends that a construction of sections 5583 
and 5584 permitting discipline based upon prelicensure 
wrongful conduct that occurred in another state would be 
inconsistent with precedent suggesting that the Legisla-
ture generally may not enact statutes applicable to inci-
dents or transactions arising outside this state. (See North 
Alaska Salmon Co. v. Pillsbury (1916) [*792] 174 Cal. 1, 
4 [162 P. 93] .) Hughes emphasizes that his practice 
without a license in Virginia and Washington, D.C., did 
not harm any resident of (or property in) California. 

[**660] [***643] As was recognized by the Court 
of Appeal, conduct occurring anywhere, that falls within 
the statutory grounds for denial of a license, may provide 
the basis for such denial without offending jurisdictional 
principles. It is obvious that the statutory provisions af-
fording a basis for denial of a license because of prior 
convictions, dishonest conduct, or certain other conduct 
for which a licensee would be subject to discipline, apply 
whether the conduct occurred in this state or in another 
jurisdiction. The mere circumstance that the act occurring 
within the boundaries of another state or locality is being 
scrutinized at a different stage of the Board's administra-
tive authority over the subject--that is, following licen-
sure--does not undermine the agency's authority to act 
based upon the out-of-state conduct. 

In this state and others, postlicensure disciplinary 
proceedings have been based upon acts that occurred prior 
to licensure and outside the state in which the individual 
was licensed. (See, e.g., Windham v. Board of Medical 
Quality Assurance ( 1980) 104 Cal. App. 3d 461, 464 [ 163 
Cal. Rptr. 566] [proceedings to revoke license of Cali-
fornia physician following conviction based upon preli-
censure filing of fraudulent tax returns in Mississippi]; 
Office of Disciplinary Counsel v. Clark (1988) 40 Ohio 
St.3d 81, 81 [531 N.E.2d 671] [disciplinary proceedings 
against attorney in Ohio following conviction based upon 
prelicensure trafficking in controlled substances in Vir-
ginia].)  Although in these decisions, the disciplinary 
action was based upon the convictions that occurred fol-
lowing licensure, that circumstance did not affect the 
conclusion that the discipline meted out by one jurisdic-
tion properly could be based upon conduct that occurred 
in another jurisdiction prior to licensure in the jurisdiction 
imposing that discipline. As we have discussed above, the 
decisional law has distinguished between the facts that in 
themselves justify discipline, giving rise to a conviction, 
and the conviction itself, which as a matter of law may be 
expunged from the licensee's or applicant's record. 

In addition, the administrative licensing scheme ap-
plicable in the present case, as well as the licensing 
schemes applicable to a number of other professions, all 
provide that a California licensee who has suffered disci-
plinary action by an agency regulating the same profes-
sion in a different jurisdiction is subject to discipline in  

this state based solely upon the disciplinary determination 
of the other jurisdiction. (§ 5586; see, e.g., § 2305 [phy-
sicians], 2761, subd. (a)(4) [nurses], 5100, subd. (g); 
[accountants], 6049.1 [attorneys]; see also Annot., Dis-
barment or Suspension of [*793] Attorney in One State 
as Affecting Right to Continue Practice in Another State 
(1977) 81 A.L.R.3d 1281.) If jurisdictional principles 
precluded the imposition of discipline upon a licensee in 
this state for conduct occurring outside the state, statutes 
of that nature also would offend those jurisdictional 
principles. Nonetheless, in reviewing such statutes, our 
courts have concluded otherwise. ( Marek v. Board of 
Podiatric Medicine, supra, 16 Cal. App. 4th 1089, 
1097-1098; Clare v. State Bd. of Accountancy, supra, 10 
Cal. App. 4th 294, 303-306.) 

Hughes contends that to construe the statutes to 
permit discipline of a current holder of a license for 
conduct occurring prior to issuance of the license would 
constitute impermissible retroactive application of the 
statutes. (9) " [HN14] 'A statute is retroactive if it sub-
stantially changes the legal effect of past events. [Cita-
tions.] A statute does not operate retroactively merely 
because some of the facts or conditions upon which its 
application depends came into existence prior to its en-
actment. [Citations.]' [Citation.] The rule is also stated: 
[11N15] 'A retroactive statute is one which " 'affects rights, 
obligations, acts, transactions and conditions which are 
performed or exist prior to the adoption of the statute.' " 
[Citation.]' [Citations.] The theory against retroactive 
application of a statute is that the parties affected have no 
notice of the new law affecting past conduct. [Citation.] " 
( Borden v. Division of Medical Quality (1994) 30 Cal. 
App. 4th 874, 879-880 [35 Cal. Rptr. 2d 905]; Fox v. 
Alexis (1985) 38 Cal. 3d 621, 627 [214 Cal. Rptr. 132, 
699 P.2d 309] .) (1g) This theory obviously is inapplica-
ble in the present case, in which the relevant statutes were 
enacted in essentially the same form in 1941, and the 
conduct that gave rise [**661] [***644] to Hughes's 
discipline by the Board occurred during the 1980's. 

III 

(10a) Nor does the doctrine of equitable estoppel 
prevent the Board from disciplining Hughes based upon 
wrongful conduct arising prior to licensure. We previ-
ously have recognized that [IAN161 this doctrine ordinar-
ily will not apply against a governmental body except in 
unusual instances when necessary to avoid grave injustice 
and when the result will not defeat a strong public policy. 
( Bib7e v. Committee of Bar Examiners (1980) 26 Cal. 3d 
548, 553 [ 162 Cal. Rptr. 426, 606 P.2d 733]; Hock In-
vestment Co. v. City and County of San Francisco (1989) 
215 Cal. App. 3d 438, 449 [263 Cal. Rptr. 665] .) In the 
present case, Hughes has not demonstrated that grave 
injustice would result from the delay that occurred in 
imposing discipline. Application of the equitable estoppel 
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doctrine would work to defeat the strong public policy of 
regulating the architectural profession so as to exclude 
from practice those individuals who, by their wrongful 
conduct, have demonstrated their unfitness to practice 
within this state. (See Morrison v. California Horse 
Racing Bd. (1988) 205 Cal. App. 3d 211, 219 [252 Cal. 
Rptr. 293] [*794] [equitable estoppel not applied when 
strong public policy underlies regulation of the types of 
persons permitted to wager on legitimate horse racing and 
when the asserted unfairness resulting from the agency's 
delay in disciplining a licensee, based upon prelicensure 
misconduct, is slight].) 

(11) Moreover, [BN17] the doctrine of equitable 
estoppel may be invoked only when the party to be es-
topped is apprised of the facts and intends that his or her 
conduct will be acted upon, and the other party is ignorant 
of the true facts and relies upon the conduct to his or her 
detriment. (See Strong v. County of Santa Cruz (1975) 15 
Cal. 3d 720, 725 [125 Cal. Rptr. 896, 543 P.2d 264]; City 
of Long Beach v. Mansell (1970) 3 Cal. 3d 462, 489 [91 
Cal. Rptr. 23, 476 P.2d 423] .) (10b) It is evident that, at 
the time it issued the license, the Board did not have full 
knowledge of the circumstances giving rise to the allega-
tions of out of state wrongful conduct, nor had it repre-
sented that it would not act to discipline the licensee based 
upon conduct arising prior to licensure. Under these cir-
cumstances, the doctrine may not be applied. 

Similarly, the doctrine of collateral estoppel does not 
preclude the Board from disciplining Hughes based upon 
wrongful conduct arising prior to licensure. (12) As we 
have observed in other cases, [HN18] that doctrine pre-
vents an administrative agency from reconsidering, in the 
absence of new facts, its prior final decision made in a 
judicial or quasi-judicial capacity in the context of an 
adversary hearing. ( Hollywood Circle, Inc. v. Dept. of 
Alcoholic Beverage Control (1961) 55 Cal. 2d 728, 
731-733 [ 13 Cal. Rptr. 104, 361 P.2d 712]; Aylward v. 
State Board etc. Examiners ( 1948) 31 Cal. 2d 833, 839 
[ 192 P.2d 929]; see People v. Sims (1982) 32 Cal. 3d 468, 
481, 484-486 [ 186 Cal. Rptr. 77, 651 P.2d 321] .) (10c) In 
issuing Hughes a license, the Board did not make a final 
determination, within the context of an adversary hearing, 
of his fitness to practice architecture based upon a review 
of his prelicensure misconduct. Nor did the Board, in 
issuing that license, have before it the complete record as 
subsequently developed during the disciplinary hearing. 
The doctrine of collateral estoppel is inapplicable in this 
context. 

We caution that the Board may not, in reliance upon 
our decision here, simply defer to the postlicensure phase 
its examination of questions raised concerning an appli-
cant's background, and that, in an egregious case, the 
doctrines of estoppel or laches might have application 
were the Board to delay inordinately its investigation of  

an application despite substantial questions raised at the 
licensing stage concerning the applicant's character or 
fitness. We believe, however, that these doctrines, con-
sidered together with the period of limitations imposed by 
statute upon the Board's authority to [*795] file an ac-
cusation, sufficiently protect the licensee, and that the 
statutes here at issue properly may be construed to permit 
discipline for the prelicensure wrongful conduct com-
mitted in this case. 

[**662] [***645] IV 

We reverse the judgment of the Court of Appeal and 
remand the matter to that court to permit it to decide the 
remaining issue that it previously did not con-
sider--whether the Board imposed an excessive sanction 
in revoking Hughes's license. ( DaFonte v. UpRight, Inc. 
(1992) 2 Cal. 4th 593, 604-605 [7 Cal. Rptr. 2d 238, 828 
P.2d 140]; Cal. Rules of Court, rule 29.4(b).) 

Kennard, J., Baxter, J., Werdegar, J., Brown, J., and 
Croskey, J.; concurred. * 

* Associate Justice of the Court of Appeal, 
Second District, Division Three, assigned by the 
Chief Justice pursuant to article VI, section 6 of 
the California Constitution. 

DISSENT BY: MOSK 

DISSENT 

MOSK, J., 

Dissenting.--Though the majority's goal of protecting 
the public is laudable, their solution may inadvertently 
achieve the opposite effect. It will allow the Board of 
Architectural Examiners to escape the consequences of 
disregarding its statutory mandate, punishing Hughes 
instead. The board concedes, moreover, that " [n]egligence 
is not an issue in this case." Rather, the issue is the tangled 
web Hughes wove for himself when first he practiced to 
deceive. 

Hughes contends that the board improperly "appears 
to [assert] that it needs two bites at the apple--one at li-
cense time, another at discipline time--in order to be able 
to effectively deal with prelicense out-of-state miscon-
duct . . ." I agree. The Court of Appeal correctly held that 
the statutes Hughes purportedly violated do not apply to 
him. 

Business and Professions Code section 5510.1 pro-
vides: "The Legislature finds and declares that it is the 
mandate of the board to regulate the practice of architec-
ture in the interest and for the protection of the public 
health, safety, and welfare. For this purpose, the board 
shall delineate the minimum professional qualifications 
and performance standards for admission to and practice 
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of the profession of architecture. The board shall establish 
a fair and uniform enforcement policy to deter and 
prosecute violations of this chapter or any rules and 
regulations promulgated pursuant to this chapter to pro-
vide for the protection of the consumer." (Italics added.) 

By ordering the board to "establish a fair and uniform 
enforcement policy," the Legislature also meant for the 
board to enforce such a policy. ( Bus. & Prof. Code, § 
5526.) The board failed to comply. 

[*796] Hughes obtained his California license to 
practice architecture September 10, 1990. On his appli-
cation, dated February 22 of that year, he checked a box 
on question No. 8 declaring that he had never "been con-
victed by a court of any offense." 

The board found that in a follow-up letter to the 
board's examiners, sent March 8, 1990, Hughes "related 
some of his problems with his licensed status and [that] 
the criminal charges against him had been dismissed." 
"As a result," Hughes explained in the March 8 letter, 
"there are no charges pending against me nor will any 
other criminal charges be brought against me in Virginia. 
For practical as well as legal purposes, I have no record." 

The board received the March 8 letter but did not 
investigate the problems of which Hughes had given 
notice. In failing to do so, it disregarded Business and 
Professions Code sections 480, subdivision (a)(2), and 
5552, subdivision (a), which required it to reject Hughes's 
application. Apparently the March 8 letter was filed and 
forgotten. The board admitted at trial that it had made a 
"mistake" in processing his application. Only in May 
1991, on receipt of a letter from the National Council of 
Architectural Registration Boards advising that Hughes 
may have been denied registration as an architect in other 
jurisdictions "on the basis of character," did the board 
begin its inquiry. 

The board found that Hughes "did not respond falsely 
to question 8 on his application. [He] did falsely state in 
his letter of March 8, 1990, that the charges against him 
had been dropped. The charges were in fact dismissed in 
May. However, the evidence indicates that [Hughes] 
made his statement in error, not as a knowing misstate-
ment." 

[**663] [***646] Nevertheless, the board revoked 
his license, solely under the authority of Business and 
Professions Code sections 5583 and 5584, evidently on 
the basis of misconduct prior to obtaining it. The trial 
court denied a petition for writ of administrative mandate 
( Code Civ. Proc., § 1094.5), but the Court of Appeal 
reversed, explaining that his license was revoked under 
statutes that did not apply to him. 

The relevant statutes provide: "The fact that, in the 
practice of architecture, the holder of a license has been  

guilty of fraud or deceit constitutes a ground for disci-
plinary action." ( Bus. & Prof. Code, § 5583.) "The fact 
that, in the practice of architecture, the holder of a license 
has been guilty of negligence or willful misconduct con-
stitutes a ground for disciplinary action." (Id., § 5584.) 
Hence, to be disciplined under these statutes, the licensee 
must (1) be the holder of a license and (2) have committed 
the wrongful act "in the practice of architecture." 

[*797] The "practice of architecture .. . is defined as 
offering or performing, or being in responsible control of, 
professional services which require the skills of an ar-
chitect . . . ." ( Bus. & Prof. Code, § 5500.1, subd. (a).) 
The prior version of this statute was not materially dif-
ferent. (Stats. 1986, ch. 541, § 2, p. 1938.) Hence, nobody 
can be engaged in the "practice of architecture" without 
being an "architect." 

But "[a's used in this chapter [Business and Profes-
sions Code sections 5500- 5610.7], architect means a 
person who is licensed to practice architecture in this state 
under the authority of this chapter." ( Bus. &Prof Code, § 
5500.) When Hughes committed his wrongful acts, he 
was not "licensed to practice architecture in this 
state . . . ." (Ibid.) Hence he cannot be disciplined under 
the statutes in question. 

Apparently uncomfortable with the substance of 
Hughes's point, the board, in the main, argues that he did 
not raise it below and may not do so now. It then adds, "In 
any event[,] as the unchallenged factual findings . . . 
clearly established, Hughes'[s] misconduct was commit-
ted in the practice of architecture." I remain unconvinced. 
With regard to the procedural point, Hughes raised the 
question whether he may be disciplined under Business 
and Professions Code section 5583 or 5584, and he has 
sufficiently preserved his claim. With regard to the 
board's substantive comment, the factual findings have 
nothing to do with any statutory limitations. 

The majority refer to the need to protect the public. 
That is indeed the board's duty. ( Bus. & Prof. Code, § 
5510.1.) The possible consequences of architectural error 
require no less. But when, as appears from the record, the 
board fails in its duty, it is the board's procedures that 
should be adjusted. We should not instead interpret the 
statutes to rescue the board from its own inattention to 
Hughes's application. 

The statutory construction that the majority prefer is 
implausible. The Court of Appeal explained that such a 
"construction would unlink the connection between the 
holder of a license and the holder's misconduct. Under 
[that] view, these statutes could be violated by an unli-
censed person who commits architectural misconduct 
anywhere in the world if perchance that person should 
later become licensed in California. Such a strained con- 
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struction is contrary to the ordinary meaning of the 
statutory language." 

The Court of Appeal also noted that "whenever a ci-
tation for revocation of a license is filed, the citation may 
'contain an 'assessment of a civil penalty.' ([Bus. & Prof 
Code,] § 5566.) After exhaustion of the review proce-
dures, the Board may apply to the appropriate superior 
court for a judgment in the [*798] amount of the civil 
penalty. ([Id.,] § 5566.2, subd. (d).) Under the regulations 
adopted by the Board, the assessments may range from 
$ 50 to $ 2,000 for each violation depending upon the 
gravity of the violation and its consequences. ( Cal. Code 
Regs., tit. 16, § 152.) Thus, under the construction ad-
vanced by the Board, plaintiff could have been fined 
under the Act for conduct committed in another jurisdic-
tion when he was a nonresident and years before he was 
licensed by the Board in California. . . . We would be hard 
pressed to find a rational basis for the imposition of such a 
retroactive, extraterritorial fine." 

[**664] [***647] The Court of Appeal also iden-
tified another part of the statutory scheme that calls into 
doubt the majority's interpretation of it. "After an inves-
tigation, if the executive officer of the Board has probable 
cause to believe that a licensee has violated the Act, the 
officer may issue a citation to the licensee. But before a 
citation may issue, the executive officer shall submit the 
alleged violation to a least one designee of the Board who 
is a certificate holder or a staff architect. 'The review shall 
include attempts to contact the licensee or unlicensed 
individual to discuss and resolve the alleged violation.' 
([Bus. & Prof. Code,] § 5566, italics added.) Obviously, 
this review procedure could not be applied to a[n] unli-
censed nonresident who acted years before in another 
state. It presupposes that the unlicensed person committed 
his acts in California or that the violation occurred after  

the accused was licensed to practice architecture in Cali-
fornia." 

The majority and I read the statutory scheme differ-
ently. Evidently they emphasize skills, whereas I empha-
size architect, in construing Business and Professions 
Code section 5500.1's definition of the practice of archi-
tecture "as offering or performing, or being in responsible 
control of, professional services which require the skills of 
an architect . . . ." (Id., subd. (a), italics added.) The 
meaning of the statutes in question is not entirely clear. 
But the majority do not satisfactorily address the incon-
gruities their interpretation creates in the statutory scheme, 
as identified by the Court of Appeal. 

Moreover, the Legislature has distinguished between 
misconduct by a licensee, i.e., an architect, acting "in the 
practice of architecture" ( Bus. & Prof. Code, § 5583, 
5584) and misconduct by "an unlicensed individual acting 
in the capacity of an architect . . ." (id., § 5566). 

If Hughes had committed fraud in applying for a 
California license, he could be sanctioned. ( Bus. & Prof. 
Code, § 480, subd. (c), 5552, subd. (a), 5560.) If he had 
committed malpractice or misconduct after obtaining his 
California license, he could be sanctioned. (Id., § 5583, 
5584.) But neither section 5583 nor 5584 of the Business 
and Professions Code provides a [*799] sanction for the 
prelicensure misconduct the board found Hughes to have 
committed--misconduct that his own warning had given 
the board notice to investigate. 

I would affirm the Court of Appeal's judgment. 

The petition of appellant Charles Scott Hughes for a 
rehearing was denied May 20, 1998. Chin, J., did not 
participate therein. Mosk, J., was of the opinion that the 
petition should be granted. 
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SUBSEQUENT HISTORY: [***1] Appellants'
petitions for review by the Supreme Court were denied
February 28, 1991. Lucas, C. J., did not patiicipate
therein.

PRIOR HISTORY: Superior Court of Los Angeles
County, No. C606020, Robert 1. Weil, Judge.

DISPOSITION: We conclude that because the doc
trines of collateral estoppel and waiver are inapplicable
to the facts of this case, the trial cOUli should have al
lowed State to challenge the decisions of the Board.
However, we also determine, as a question of law, that
the Executive Order requires local school boards to pro
vide a higher level of service than is required constitu
tionally or by case law and that the Executive Order is a
reimbursable state mandate pursuant to article XIII B.
section 6 of the California Constitution. Former Reve
nue and Tax Code section 27 34 does not provide reim
bursement of the subject claim. Based on uncontra
dicted evidence, we modify the decision of the trial court
by striking as sources of reimbursement the Special Fund
for Economic Uncertainties "or similarly designated ac
counts." We also modify the judgment to include charg
ing orders against certain funds appropriated through
subsequent budget acts. We affirm the decision of the
trial court that the Fines [***2] and Forfeitures Funds
are not "reasonably available" to satisfy the Claim. Fi
nally, we remand the matter to the trial court to deter
mine whether at the time of its order, unexpended, un
encumbered funds sufficient to satisfy the judgment re
mained in the approved budget line item account num
bers. The trial court is also directed to determine this

same issue with respect to the charging order. The
judgment is affirmed as modified. Each patty is to bear
its own costs on appeal.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant state chal
lenged an order from the Superior Court of Los Angeles
County (California) stating that it was required to reim
burse cross-appellant school district for mandated ex
penditures to integrate the schools, and cross-appellant
challenged that part of the order stating that celiain funds
were not available for this reimbursement.

OVERVIEW: The California Depatiment of Education
issued an executive order mandating expenditures to
integrate the schools, and when the legislature deleted
the requested funding from its budget, cross-appellant
school district filed a petition to compel reimbursement
after the Board of Control approved the claim. The trial
court stated that appellant state was required to make
these reimbursements and designated specific funds as
reasonably available for the payments, but also ruled that
certain funds were not available for these payments. On
appeal, the court affirmed the decision as modified,
holding that the doctrines of collateral estoppel and
waiver were inapplicable and that the trial court should
have allowed appellant to challenge the initial decisions
of Board of Control in this matter. However, the court
concluded that as a matter of law the executive order was
a reimbursable state mandate pursuant to Cal. Canst. art.
XIII B. ~ 6, not pursuant to former Cal. Rev. & Tax.
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Code § 2234. The court modified the decision by striking
certain funds as sources of reimbursement and affirmed
that portion of the order stating that certain funds were
not available for the payments.

OUTCOME: The court affirmed the order stating that
appellant state was required to reimburse cross-appellant
school district for mandated expenditures to integrate the
schools because the executive order was a reimbursable
state mandate under the California constitution and mod
ified the designated funds for payment. The case was
remanded to deternline if unexpended, unencumbered
funds existed in the approved budget line item account
numbers.

CORE TERMS: reimbursement, executive order,
school district, expenditure, mandated, reimburse,
state-mandated, appropriation, state mandate, local gov
ernments, reasonably available, reimbursable, budget,
levels of service, line item, segregation, funding, appro
priated, alleviate, local agencies, ethnic, collateral estop
pel, fiscal years, estoppel,' guidelines, entity, desegrega
tion, special fund, controller, budgets acts

LexisNexis(R) Headnotes

Administrative Law> Judicial Review> General Over
view
Civil Procedure> Judgments> Preclusion & Effect of
Judgments> Estoppel> Collateral Estoppel
[HN1]Collateral estoppel precludes a party from reliti
gating in a subsequent action matters previously litigated
and deternlined. The traditional elements of collateral
estoppel include the requirement that the prior judgment
be "final."

Administrative Law> Agency Adjudication> Decisions
> Collateral Estoppel
Civil Procedure> Judgments> Preclusion & Effect of
Judgments> Estoppel> Collateral Estoppel
Environmental Law > Litigation & Administrative
Proceedings> Judicial Review
[HN2]Finality for the purposes of administrative colla
teral estoppel may be understood as a two-step process:
(1) the decision must be final with respect to action by
the administrative agency ( Cal. Civ. Proc. Code §
1094.5(a)); and (2) the decision must have conclusive
effect. A decision attains the requisite administrative
finality when the agency has exhausted its jurisdiction
and possesses no further power to reconsider or rehear
the claim. Next, the decision must have conclusive ef
fect. In other words, the decision must be free from di-

rect attack. A direct attack on an administrative decision
may be made by appeal to the superior cOUli for review
by petition for administrative mandamus. Cal. Civ. Proc.
Code ~ 1094.5. A decision will not be given collateral
estoppel effect if such appeal has been taken or if the
time for such appeal has not lapsed.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections> Waiver & Preservation
Civil Procedure> Appeals> Standards ofReview
[HN3]A waiver occurs when there is an existing right,
actual or constructive knowledge of its existence, and
either an actual intention to relinquish it, or conduct so
inconsistent with an intent to enforce the right as to in
duce a reasonable belief that it has been waived. ) Ordi
narily, the issue of waiver is a question of fact which is
binding on the appellate court if the determination is
supported by substantial evidence. However, the ques
tion is one of law when the evidence is not in conflict
and is susceptible of only one reasonable inference.

Governments> State & Territorial Governments> Re
lations With Governments
[HN4]See Cal. Const. art. XIIl B. § 6.

Constitutional Law> State Constitutional Operation
[HN5]In construing the meaning of the Cal. Const. mi.
VIlIB, § 6, the court must determine the intent of the
voters by first looking to the language itself that should
be construed in accordance with the natural and ordinary
meaning of its words.

Civil Procedure> Jurisdiction> Subject Matter Juris
diction> Jurisdiction Over Actions> General Overview
Civil Procedure > Remedies > Writs > Common Law
Writs> lWmulamus
[HN6]Lack of subject matter jurisdiction may be raised
at any time.

Governments> Legislation> Interpretation
[HN7]A statute should be construed with reference to the
whole system of law of which it is a part in order to as
celiain the intent of the legislature. The legislative histo
ry of a statute may be considered in ascertaining legisla
tive design.

Constitutional Law> Separation ofPowers
Governments> Courts> to Adjudicate
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[HN8]A trial cOUli cannot compel the legislature either
to appropriate funds or to pay funds not yet appropriated.
CaL Const. ali. III, § 3; mi. XVI. § 7. However, no viola
tion of the separation of powers doctrine occurs when a
trial cOUli orders appropriate expenditures from already
existing funds. The test is whether such funds are rea
sonably available for the expenditures in question. Funds
are "reasonably available" for reimbursement when the
purposes for which those funds were appropriated are
generally related to the nature of costs incurred. There is
no requirement that the appropriations specifically refer
to the particular expenditure or must past administrative
practice sanction coverage from a particular fund.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

A school district filed a claim with the state Board of
Control asserting that its expenditures related to its ef
forts to alleviate racial and ethnic segregation in its
schools had been mandated by the state through an ex
ecutive order (in the form of regulations issued by the
state Department of Education) and were reimbursable
pursuant to fonner Rev. & Tax. Code. § 2234, and Cal.
Const.. art. XII! B, § 6. The board approved the claim,
but the Legislature deleted the requested funding from an
appropriations bill and enacted a "finding" that the ex
ecutive order did not impose a statemandated local pro
gram. The district then filed a petition to compel reim
bursement pursuant to Code Civ. Proc., § 1085, and a
complaint for declaratory relief. The trial cOUli ruled that
the doctrines of administrative collateral estoppel and
waiver prevented the state from challenging the board's
decisions. The court's judgment in favor of the district
identified certain funds previously appropriated by the
Legislature as "reasonably available" for reimbursement
of the claimed expenditures. (Superior COUli of Los An
geles County, No. C606020, Robert I. Weil, Judge.)

The Court of Appeal modified the trial court's deci
sion by striking as sources of reimbursement the Special
Fund for Economic Uncertainties "or similarly designat
ed accounts," and by including charging orders against
certain funds appropriated through subsequent budget
acts. The court affirmed the judgment as so modified and
remanded to the trial court to determine whether at the
time of its order, there were, in the funds fi'om which
reimbursement could properly be paid, unexpended, un
encumbered funds sufficient to satisfy the judgment. The
court held that since the doctrines of collateral estoppel
and waiver were inapplicable to the facts of the case, the
trial court should have allowed the state to challenge the
board's decisions. However, the court also held that the
executive order required local school boards to provide a
higher level of service than is required constitutionally or

by case law and that the order was a reimbursable state
mandate pursuant to Cal. Const.. art. XIII B, Q 6. The
court further held that former Rev. & Tax. Code, § 2234,
did not provide reimbursement of the subject claim.
(Opinion by Lucas, P. 1., with Ashby and Boren, n.,
concurring.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEAD
NOTES
Classified to California Digest of Official Reports, 3d
Series

(la) (lb) (Ie) (ld) Judgments § 88--Collateral Estop
pel--Finality of Judgment--Administrative Or
der--Where Appeal Still Possible. --In an action by a
school district against the state to compel the state to
reimburse the district for expenditures related to its ef
forts to alleviate racial and ethnic segregation, the doc
trine of administrative collateral estoppel was inapplica
ble and did not prevent the state fi'om litigating whether
the state Board of Control properly considered the sub
ject claim and whether the claim was reimbursable. The
board had approved the claim but the Legislature had
deleted the requested funding fi'om an appropriations
bill. The board's decisions were administratively final,
for collateral estoppel purposes, since no party requested
reconsideration within the applicable 10-day period, and
no statute or regulation provided for further considera
tion of the matter by the board. However, a decision will
not be given collateral estoppel effect if an appeal has
been taken or if the time for such appeal has not lapsed.
The applicable statute of limitations for review of the
board's decisions was three years, and the school dis
trict's action was filed before this period lapsed.

(2) Judgments § 88--Collateral Estoppel--Finality of
Judgment. --Collateral estoppel precludes a party from
relitigating in a subsequent action matters previously
litigated and determined. The traditional elements of
collateral estoppel include the requirement that the prior
judgment be "final."

(3a) (3b) Administrative Law § 81--Judicial Review
and Relief--Finality of Administrative Action--For
Collateral Estoppel Purposes. --Finality for the pur
poses of administrative collateral estoppel may be un
derstood as a two-step process: the decision must be final
with respect to action by the administrative agency, and
the decision must have conclusive effect. A decision
attains the requisite administrative finality when the
agency has exhausted its jurisdiction and possesses no
further power to reconsider or rehear the claim. To have
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conclusive effect, the decision must be free from direct
attack.

(4) Limitation of Actions § 30--Commencement of
Period. --A statute of limitations commences to run at
the point where a cause of action accrues and a suit may
be maintained thereon.

(Sa) (5b) (Sc) Estoppel and Waiver §
23--Waiver--State's Right to Contest Board of Con
trol's Findings as to State-mandated Costs. --In an
action by a school district against the state to compel the
state to reimburse the district for expenditures related to
its efforts to alleviate racial and ethnic segregation, the
doctrine of waiver did not preclude the state from con
testing the state Board of Control's previous findings that
the subject claim was reimbursable (the Legislature sub
sequently deleted the requested funding from an appro
priations bill). The statute of limitations applicable to an
appeal by the state from the board's decisions had not run
at the time the state raised its affirmative defenses in the
district's action, and this assertion of defenses was incon
sistent with an intent on the state's pmi to waive its right
to contest the board's decisions.

(6) Estoppel and Waiver § 19--Waiver--Requisites.
--A waiver occurs when there is an existing right, actual
or constructive knowledge of its existence, and either an
actual intention to relinquish it, or conduct so inconsis
tent with an intent to enforce the right as to induce a rea
sonable belief that it has been waived. Ordinarily the
issue of waiver is a question of fact that is binding on the
appellate court if the determination is supported by sub
stantial evidence. However, the question is one of law
when the evidence is not in conflict and is susceptible of
only one reasonable inference.

(7) Estoppel and Waiver § 6--Equitable Estop
pel--Challenge to State Board of Control's Findings
as to State-mandated Costs--Absence of Confidential
Relationship. --In an action by a school district against
the state to compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial and
ethnic segregation, the state was not equitably estopped
from challenging the state Board of Control's decisions
finding that the subject claim was reimbursable as a
state-mandated cost (the Legislature subsequently de
leted the requested funding from an appropriations bill).
In the absence of a confidential relationship, the doctrine
of equitable estoppel is inapplicable where there is a
mistake of law. There was no confidential relationship,
and since the statute of limitations did not bar the state
from litigating the mandate and reimbursability issues,
the doctrine was inapplicable.

(8) Appellate Review § 145--Function of Appellate
Court--Questions of Law. --On appeal by the state in
an action by a school district to compel the state to
reimburse the district for expenditures related to its ef
forts to alleviate racial and ethnic segregation, the appel
late court's conclusion that the trial court erred in failing
to consider the merits of the state's challenge to the state
Board of Control's decisions that the subject claims were
reimbursable as state-mandated costs did not require that
the matter be remanded to the trial court for a full hear
ing, since the question of whether a cost IS

state-mandated is one oflaw.

(9a) (9b) (9c) Schools § 4--School Districts; Financing;
Funds--Reimbursement of State-mandated
Costs--Desegregation Expenditures. --A school dis
trict was entitled to reimbursement pursuant to Cal.
Const., art. XIIl B, § 6 (reimbursement of local govern
ments for state-mandated costs or increased levels of
service), for expenditures related to its efforts to alleviate
racial and ethnic segregation in its schools, since an ex
ecutive order (in the form of regulations issued by the
state Depmiment of Education) required a higher level of
service and constituted a state mandate. The require
ments of the order went beyond constitutional and case
law requirements in that they required specific actions to
alleviate segregation. Although under Cal. Const., art.
XIll S, § 6, subd. (c), the state has discretion whether to
reimburse pre-1975 mandates that are either statutes or
executive orders implementing statutes, it cannot be in
ferred from this exception that reimbursability is other
wise dependent on the form of the mandate. FUliher, the
district's claim was not defeated by Gov. Code, §§ 17561
and 17514, limiting reimbursement to certain costs in
curred after July I, 1980, the effective date of Cal.
Const., art. XIII B, since the limitations contained in
those sections are confined to the exception contained in
Cal. Const.. art. XIII S, § 6, subd. (c).

(10) State of California § ll--Fiscal Mat
ters--Reimbursement to Local Governments for
State-mandated Costs. --The subvention requirement
of Cal. Const.. art. XIII B. § 6 (reimbursement of local
governments for state-mandated costs or increased levels
of service), is directed to state-mandated increases in the
services provided by local agencies in existing "pro
grams." The drafters and electorate had in mind the
commonly understood meaning of the term--programs
that carry out the governmental function of providing
services to the public, or laws that, to implement a state
policy, impose unique requirements on local govern
ments and do not apply generally to all residents and
entities in the state.

[See 9 Summary of Cal. Law (9th ed. 1989)
Taxation, § 123.]
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(11) Constitutional Law § 13--Construction of Con
stitutions--Language of Enactments. --In construing a
constitutional provision enacted by the voters, a court
must determine the intent of the voters by first looking to
the language itself, which should be construed in accor
dance with the natural and ordinary meaning of its
words.

(12) State of California § II--Fiscal Mat
ters--Reimbursement to Local Governments for
State-mandate Costs--Executive Order as Mandate.
--In Cal. Const., art. XIII B, § 6 (reimbursement of local
governments for state-mandated costs or increased levels
of service), "mandates" means "orders" or "commands,"
concepts broad enough to include executive orders as
well as statutes. The concern that prompted the inclusion
of § 6 in art. XIII B was the perceived attempt by the
state to enact legislation or adopt administrative orders
creating programs to be administered by local agencies,
thereby transferring to those agencies the fiscal responsi
bility for providing services that the state believed should
be extended to the public. It is clear that the primary
concern of the voters was the increased financial burdens
being shifted to local government, not the form in which
those burdens appeared.

(13) Administrative Law § 88--Judicial Review and
Relief--Exhaustion of Administrative Reme
dies--Claim by School District for Reimbursement of
State-mandated Costs. --A school district did not fail
to exhaust its administrative remedies in seeking reim
bursement for expenditures related to its effOlis to alle
viate racial and ethnic segregation, based on its claim
that the expenditures were mandated by a state executive
order, where the state Board of Control approved the
district's reimbursement claim, even though the state
Commission on State Mandates subsequently succeeded
to the functions of the board and the district never made
a claim to the commission. The board's decisions in favor
of the district became administratively final before the
commission was in place, and there was no evidence that
the commission did not consider these decisions by the
board to be final. Although the commission was given
jurisdiction over all claims that had not been included in
a local govel11ment claims bill enacted before January I,
1985, the subject claim was included in such a bill
(which was signed into law only after the recommended
appropriation was deleted). Under the statutory scheme,
the district pursued the only relief that a disappointed
claimant at such a juncture could pursue--an action in
declaratory relief to declare an executive order void or
unenforceable and to enjoin its enforcement. There was
no requirement to seek further administrative review.

(14) Courts § 20--Subject Matter Jurisdiction--When
Issue May Be Raised. --Lack of subject matter juris
diction may be raised at any time.

(lSa) (lSb) Schools § 4--School Districts; Financing;
Funds--Reimbursement of State-mandated
Costs--Desegregation Expenditures--Applicability of
Statute Requiring Reimbursement of Subsequently
Mandated Costs. --A school district was not entitled to
reimbursement on the basis of former Rev. & Tax. Code,
§ 2234 (reimbursement of school district for costs it is
incurring that are subsequently mandated by a state), for
expenditures related to its efforts to alleviate racial and
ethnic segregation in its schools, since the executive or
der (in the form of regulations issued by the state De
partment of Education) that required the district to take
specific actions to alleviate segregation fell outside the
purview of § 2234. The "subsequently mandated" provi
sion of § 2234 originally was contained in sections that
set fOlih specific date limitations, and the Legislature
likewise intended to limit claims made pursuant to §.
2234. The use of the language "subsequently mandated"
merely describes an additional circumstance in which the
state will reimburse costs. Since the executive order fell
outside the January 1, 1978, limits set by Rev. & Tax.
Code, § 7707.5, Rev. & Tax. Code, § 2')34, did not pro
vide reimbursement to the district.

(16) Statutes § 39--Construction--Giving Effect to
Statute--Conformation of Parts. --A statute should be
construed with reference to the whole system of law of
which it is a part in order to ascertain the intent of the
Legislature. The legislative history of the statute may be
considered in ascertaining legislative design.

(17a) (17b) (17c) Constitutional Law §
40--Distribution of Governmental Powers--Judicial
Power--Appropriation of Funds--Reimbursement of
State-mandated Costs. --In an action by a school dis
trict against the state to compel the state to reimburse the
district for expenditures related to its efforts to alleviate
racial and ethnic segregation, the trial court's award of
reimbursement to the district, on the ground that the dis
trict's expenditures were mandated by an executive order,
from appropriated funds and specified budgets and ac
counts did not constitute an invasion of the province of
the Legislature or a judicial usurpation of the republican
form of goverament guaranteed by U.S. Const., art. IV, §

1, except insofar as it designated the Special Fund for
Economic Uncertainties as a source for reimbursement.
The specified line item accounts for the Department of
Education, the Commission on State Mandates, and the
Reserve for Contingencies and Emergencies provided
funds for a broad range of activities similar to those spe
cified in the executive order and thus were reasonably
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available for reimbursement. However, remand to the
trial court was necessary to determine whether these
sources contained sufficient unexhausted funds to cover
the award.

(18) Constitutional Law § 40--Distribution of Go
vernmental Powers--Judicial Power--Appropriation
of Funds. --A court cannot compel the Legislature ei
ther to appropriate funds or to pay funds not yet appro
priated. However, no violation of the separation of pow
ers doctrine occurs when a court orders appropriate ex
penditures from already existing funds. The test is
whether such funds are reasonably available for the ex
penditures in question. Funds are "reasonably available"
for reimbursement of local government expenditures
when the purposes for which those funds were appro
priated are generally related to the nature of costs in
curred. There is no requirement that the appropriation
specifically refer to the particular expenditure, nor must
past administrative practice sanction coverage from a
particular fund.

(19) Appellate Review § 162--Modification--To Add
Charge Order. --An appellate cOUli is empowered to
add a directive that a trial court order be modified to in
clude charging orders against funds appropriated by
subsequent budgets acts.

(20) Schools § 4--School Districts; Financing;
Funds--Reimbursement of State-mandated
Costs--Desegregation Expenditures--Effect of Legis
lative Finding That Costs Not State-mandated. --A
school district was entitled to reimbursement pursuant to
Cal. Const., art. XIII B, § 6 (reimbursement of local
governments for state-mandated costs or increased levels
of service), for expenditures related to its efforts to alle
viate racial and ethnic segregation in its schools, not
withstanding that after the state Board of Control ap
proved the district's reimbursement claim, the Legislature
enacted a "finding" that the executive order requiring the
district to undertake desegregation activities did not im
pose a state-mandated ]ocal program. Unsupported ]eg
islative disclaimers are insufficient to defeat reimburse
ment. The district had a constitutional right to reim
bursement, and the Legislature could not limit that right.

(21) Schools § 4--School Districts; Financing;
FUllds--Reimbursement of State-mandated
Costs--Desegregation Expenditures--Department of
Education Budget as Source. --In an action by a
school district against the state to compel the state to
reimburse the district for expenditures related to its ef
forts to alleviate racial and ethnic segregation, the trial
court, after finding that the executive order requiring the
district to undertake desegregation activities was a reim-

bursable state mandate, did not elT in ordering reim
bursement to take place in part from the state Department
of Education budget. Logic dictated that department
funding be the initial and primary source for reimburse
ment: given the fact that the executive order was issued
by the department, the evidence overwhe]mingly sup
ported the trial court's finding of a general relationship
between the department budget items and the reimbursa
ble expenditures.

(22) Interest § 8--Rate--Reimbursement of School
District's State-mandated Costs. --In an action by a
school district against the state to compel the state to
reimburse the district for expenditures related to its ef
forts to alleviate racial and ethnic segregation, the tria]
court, after finding that the executive order requiring the
district to undeliake desegregation activities was a reim
bursable state mandate, did not err in awarding the dis
trict interest at the legal rate (Ca I. Const., art. XV, § ],
par. (2», rather than at the rate of 6 percent per annum
pursuant to Gov. Code. § 926.]0. Gov. Code. § 926.]0,
is part of the California Tort Claims Act (Gov. Code. §
900 et seq.), which provides a statutory scheme for the
filing of claims against public entities for alleged inju
ries. It makes no provision for claims for reimbursement
for state-mandated expenditures.

(23) Schools § 4--School Districts; Financing;
Funds--Reimbursement of State-mandated
Costs--Desegregation Expenditures--County Fines
and Forfeitures Funds as Source. --In an action by a
schoo] district against the state to compel the state to
reimburse the district for expenditures related to its ef
f01is to alleviate racial and ethnic segregation, the trial
court, after finding that the executive order requiring the
district to undertake desegregation activities was a reim
bursable state mandate, did not err in determining that
moneys in the Fines and Forfeiture Funds in the custody
and possession of the county auditor-controller for trans
fer to the state treasury were not reasonably available for
reimbursement purposes. There was no evidence in the
record showing the use of those funds once they were
transmitted to the state, nor was there any evidence indi
cating that those funds were then reasonably available to
satisfy the district's claim. It could not be concluded as a
matter of law that a general relationship existed between
the funds and the nature of the costs incurred pursuant to
the executive order. Further, there was no ground on
which the funds could be made available to the district
while in the possession of the auditor-controIIer.

COUNSEL: John K. Van de Kamp, Attorney General,
N. Eugene Hill, Assistant Attorney Genera], Henry G.
Ullerich and Martin H. Mi]as, Deputy Attorneys General,
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JUDGES: Opinion by Lucas, P. 1., with Ashby and Bo
ren, n., concurring.

OPINION BY: LUCAS

OPINION

[* 163] [**454] Introduction

Long Beach Unified School District (LBUSD) filed
a claim with the Board of Control of the State of Califor
nia [***3] (Board), asserting that certain expenditures
related to its efforts to alleviate racial and ethnic segre
gation in its schools had been mandated by the state
through regulations (Executive Order) issued by the De
partment of Education (DOE) and were [*164] reim
bursable pursuant to former Revenue and Taxation Code
section 2234 and atiicle XIII B, section 6 of the Califor
nia Constitution. The Board eventually approved the
claim and reported to the Legislature its recommendation
that funds be appropriated to cover the statewide esti
mated costs of compliance with the Executive Order.
When the Legislature deleted the requested funding from
an appropriations bill, LBUSD filed a petition to compel
reimbursement ( Code Civ. Proc.. § 1085) and complaint
for declaratory relief. The trial comi held that the doc
trines of administrative collateral estoppel and waiver
prevented the state from challenging the decisions of the
Board, and it gave judgment to LBUSD. It also ruled
that celiain funds previously appropriated by the Legis
lature were "reasonably available" for reimbursement of
the claimed expenditures, subject to audit by the state
Controller.

We conclude that the doctrines of collateral [***4]
estoppel and waiver are inapplicable to the facts of this
case. However, we determine as a question of law that
the Executive Order requires local school boards to pro
vide a higher level of service than is required either con
stitutionally or by case law and that the Executive Order
is a reimbursable state mandate pursuant to atiicle Xlii
B. section 6 of the California Constitution. We also
decide that former Revenue and Taxation Code section
2234 does not provide for reimbursement ofthe claim.

Based on uncontradicted evidence, we modify the
decision of the trial court regarding which budget line
item account numbers provide "reasonably available"
funds to reimburse LBUSD for appropriate expenditures
under the claim. We further modify the decision to in
clude charging orders against funds appropriated by
subsequent budget acts. Finally, we remand the matter
to the trial court to determine whether at the time of its
order unexpended, unencumbered funds sufficient to
satisfy the judgment remained in the approved budget
line item account numbers. The trial court must resolve
this same issue with respect to the charging order.

[**455] Background and Procedural History

The California Propeliy [***5] Tax Relief Act of
1972 (Stats. 1972, ch. 1406, § 1, p. 2931) limited the
power of local governmental entities to levy property
taxes. It also mandated that when the state requires such
entities to provide a new program or higher level of ser
vice, the state must reimburse those costs. Over time,
amendments to the California Constitution and numerous
legislative changes impacted both the right and proce
dure for obtaining reimbursement.

[* 165] Sometime prior to September 8, 1977,
LBUSD, at its option, voluntarily began to incur substan
tial costs to alleviate the racial and ethnic segregation of
students within its jurisdiction.

On or about the above date, DOE adopted celiain
regulations which added sections 90 through 101 to title
5 of the California Administrative Code, effective Sep
tember 16, 1977. We refer to these regulations as the
Executive Order.

The Executive Order and related guidelines for im
plementation required in pati that school districts which
identified one or more schools as either having or being
in danger of having segregation of its minority students
"shall, no later than January 1, 1979, and each four years
thereafter, develop and adopt a reasonably feasible
[***6] plan for the alleviation and prevention of racial
and ethnic segregation of minority students in the dis
trict."

On or about June 4, 1982, LBUSD submitted a "test
claim" (Claim) I to the Board for reimbursement of $
9,050,714 -- the total costs which LBUSD claimed it had
incurred during fiscal years 1977-1978 through
1981-1982 for activities required by the Executive Order
and guidelines. LBUSD cited former Revenue and Taxa
tion Code section 2234 as authority for the requested
reimbursement, asserting that the costs had been "subse
quently mandated" by the state. 2

I Former Revenue and Taxation Code section
2218 defines "test claim" as "the first claim filed
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with the State Board of Control alleging that a
particular statute or executive order imposes a
mandated cost on such local agency or school
district." (Stats. 1980, ch. 1256, § 7, p. 4249.)
2 All statutory references are to the Revenue
and Taxation Code unless otherwise stated.

Former section 2234 provided: "If a local
agency or a school district, at its option, has been
incurring costs which are subsequently mandated
by the state, the state shall reimburse the local
agency or school district for such costs incurred
after the operative date of such mandate." (Stats.
1980, ch. 1256, § 11, pp. 4251-4252.)

[***7] The Board denied the Claim on the
grounds that it had no jurisdiction to accept a claim filed
under section 2234. LBUSD petitioned superior court
for review of the Board decision. (Code Civ. Proc.. §
1094.5.) That court concluded the Board had jurisdiction
to accept a section 2234 claim and ordered it to hear the
matter on its merits. The Board did not appeal this de
cision.

On February 16, 1984, the Board conducted a hear
ing to consider the Claim. LBUSD presented written
and oral argument that the Claim was reimbursable pur
suant to section 2234 and, in addition, under article XIII
B. section 6 of the California Constitution. DOE and
the State Department [* 166] of Finance (Finance)
pmiicipated in the hearing. 3 The Board concluded that
the Executive Order constituted a state mandate. On
April 26, 1984, the Board adopted parameters and guide
lines proposed by LBUSD for reimbursement of the ex
penditures. No state entity either sought reconsideration
of the Board decisions, [**456] available pursuant to
former section 633.6 of the California Administrative
Code, " or petitioned for judicial review. 5

3 The DOE recommended that the Claim be
denied on the grounds that the requirements of
the Executive Order were constitutionally man
dated and court ordered and because the Execu
tive Order was effective prior to January 1, 1978
(issues discussed post). However, counsel for
the DOE expressed dismay that school districts
which had voluntarily instituted desegregation
programs had been having problems receiving
funding from the Legislature, while schools
which had been forced to do so had been receiv
ing "substantial amounts of money."

A spokesman from Finance recalled there
had been some doubt whether the Board had ju
risdiction to hear a 2234 claim. He stated that,
assuming the Board did have jurisdiction, the
Executive Order contained at least one state

mandate, which possibly consisted of administra
tive kinds of tasks related to the identification of
"problem areas and the like."

[***8]
4 Fornler section 633.6 of the California Ad
ministrative Code (now renamed California Code
of Regulations) provided in relevant part: "(b)
Request for Reconsideration. [para.] (1) A re
quest for reconsideration of a Board determina
tion on a specific test claim ... shall be filed, in
writing, with the Board of Control, no later than
ten (l0) days after any determination regarding
the claim by the Board ...." (Title 2, Cal. Ad
min. Code)
5 Fonner section 2253.5 provided: "A claimant
or the state may commence a proceeding in ac
cordance with the provisions of Section 1094.5 of
the Code of Civil Procedure to set aside a deci
sion of the Board of Control on the grounds that
the board's decision is not suppOlied by substan
tial evidence. The court may order the board to
hold another hearing regarding such claim and
may direct the board on what basis the claim is to
receive a rehearing." (Stats. 1978, ch. 794, § 8, p.
2551.)

In December 1984, pursuant to former section /255,
the Board reported to the Legislature the number of
mandates it had found and the estimated statewide costs
of each mandate. [***9] With respect to the Executive
Order mandate, the Board adopted an estimate by
Finance that reimbursement of school districts, including
LBUSD, for costs expended in compliance with the Ex
ecutive Order would total $ 95 million for fiscal years
1977-1978 through 1984-1985. The Board recom
mended that the Legislature appropriate that amount.

Effective January I, 1985, the Commission on State
Mandates (Commission) succeeded to the fllnctions of
the Board. (Gov. Code. ~§ 17525, 17630.)

On March 4,1985, Assembly Bill No. 1301 was in
troduced. It included an appropriation of$ 95 million to
the state controller "for payment of claims of school dis
tricts seeking reimbursable state-mandated costs incurred
pursuant to [the Executive Order] ...." On June 27, the
Assembly amended the bill by deleting this $ 95 million
appropriation and adding a [* 167] "finding" that the
Executive Order did not impose a state-mandated local
program. 6 On September 28, 1985, the Govemor ap
proved the bill as amended.

6 Former Section 2255 provided in paIt: "(b) If
the Legislature deletes from a local government
claims bill funding for a mandate imposed either

legislation or by a regulation ... , it may take
one of the following courses of action: (1) In-
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clude a finding that the legislation or regulation
does not contain a mandate ...." (Stats. 1982, ch.
1638, § 7, p. 6662.)

[***10] On June 26, 1986, LBUSD petitioned for
writ of mandate ( Code Civ. Proc., § 1085) and filed a
complaint for declaratory relief against defendants State
of Califomia; Commission; Finance; DOE; holders of the
offices of State Controller and State Treasurer and holder
of the office of Auditor-Controller of the County of Los
Angeles, and their successors in interest. LBUSD re~

quested issuance of a writ of mandate commanding the
respondents to comply with section 2234 (fn. 2, ante) 7

and, in an amended petition, its successor, Government
Code section 17565, and with California Constitution,
article XIII B, section 6. 8 It further requested respon
dents to reimburse LBUSD $ 24,164,593 for fiscal years
1977-1978 through 1982-1983, $ 3,850,276 for fiscal
years 1983-1984 and 1984-1985, and accrued interest,
for activities mandated by the Executive Order.

7 The language of Government Code section
17565 is nearly identical to that of section ')')34
(th. 2, ante), and provides: "If a local agency or a
school district, at its option, has been incurring
costs which are subsequently mandated by the
state, the state shall reimburse the local agency or
school district for those costs incurred after the
operative date of the mandate." (Stats. 1986, ch.
879, § 10, p. 3043.)

[***11]
8 Alticle XlII B, section 6 provides in pertinent
paIt: "Whenever the Legislature or any state
agency mandates a new program or higher level
of service on any local government, the state shall
provide a subvention of funds to reimburse such
local government for the costs of such program or
increased level of service ...."

The trial court let stand the conclusion of the Board
that the Executive Order constituted a reimbursable state
mandate and ruled in favor of LBUSD. No party re
quested a statement of decision.

The judgment stated that the Executive Order con
stituted a reimbursable state mandate which state entities
could not challenge because of the doctrines of adminis
trative collateral estoppel and waiver. It provided that
certain previously appropriated [**457] funds were
'''reasonably available'" to reimburse LBUSD for its
claimed expenditures, applicable interest, and COUlt
costs. The judgment also stated that funds denominated
the "Fines and Forfeitures Funds," under the custody of
the Auditor-Controller of the County of Los Angeles,
were not reasonably available. The judgment further de
creed 12] that the State Controller retained the

right to audit the claims and records of LBUSD to verify
the amount of the reimbursement award sum.

[* 168] State respondents (State) and DOE sepa
rately filed timely notices of appeal, and LBUSD
cross-appealed. 9

9 Although an "Amended Notice to Prepare
Clerk's Transcript" filed by DOE on April II,
1988, requests the clerk of the superior court to
incorporate in the record its notice of appeal filed
April 1, 1988, this latter document does not ap
pear in the record before us, and the original ap
parently is lost within the court system. Res
pondent LBUSD received a copy of the notice on
April 4, 1988.

Discussion

State asserts that neither the doctrine of collateral
estoppel nor the doctrine of waiver is applicable to this
case, the costs incurred by LBUSD are not reimbursable,
and the remedy authorized by the trial court is inconsis
tent with California law and invades the province of the
Legislature, a violation of article IV, section 4 of the
United States Constitution.

The [***13] thrust of the DOE appeal is that its
budget is not an appropriate source of funding for the
reimbursement.

LBUSD has argued in its cross-appeal that an addi
tional source of funding, the "Fines and Forfeiture
Funds," should be made available for reimbursement of
its costs and, in supplementary briefing, requests this
COUlt to order a modification of the judgment to include
as "reasonably available funding" specific line item ac
counts from the 1988-1989 and 1989-1990 state budgets.

f. State Not Barred From Challenging Decisions of the
Board

A. Administrative Collateral Estoppel

(1 a) State first contends that the doctrine of admin
istrative collateral estoppel is not applicable to the facts
of this case and does not prevent State from litigating
whether the Board properly considered the subject claim
and whether the claim is reimbursable.

(2) [HN 1]Collateral estoppel precludes a party from reli
tigating in a subsequent action matters previously liti
gated and determined. (Teitelbaum Furs. Inc. v. Domi
nion I11s. Co.. Lid. (1962) 58 Ca1.2d 60 I. 604 [25
Cal.Rptr. 559, 375 P.2d 439].) The traditional elements
of collateral estoppel include the requirement 14]
that the prior judgment be "final." (Ibid.)
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(3a) [HN2]Finality for the purposes of administrative
collateral estoppel may be understood as a two-step
process: (1) the decision must be final with [* 169]
respect to action by the administrative agency (see Code
Civ. Proc.. § J094.5. subd. (a)); and (2) the decision must
have conclusive effect ( Sandoval v. Superior Court
(1983) 140 Cal.App.3d 932. 936-937 [190 Cal.Rptr. 29]).

A decision attains the requisite administrative final
ity when the agency has exhausted its jurisdiction and
possesses "no further power to reconsider or rehear the
claim. [Fn. omitted.]" ( Chas. L. Harnev. Inc. v. State o(
CalifOrnia (] 963) 217 Cal.App.2d 77. 98 [31 Ca1.Rptr.
524].)

(lb) In the case at bar, former section 633.6 of the Ad
ministrative Code provided a 10-day period during which
any patty could request reconsideration of any Board
detennination (fn. 4, ante). The Board decided on Feb
ruary 16, 1984, that the Executive Order constituted a
state mandate, and on April 26, 1984, it adopted parame
ters and guidelines for the reimbursement of the claimed
expenditures. No patty requested [*** 15] reconsidera
tion, no statute or regulation provided for further consid
eration of the matter by the Board (see, e.g., Olive Pro
ration etc. Com. v. Agri. etc. Com. (I 941) 17 Cal.2d 204.
209 [109 P.2d 9181), and the decisions became admini
stratively final on February [**458] 27, 1984, and
May 7, 1984, respectively 10 ( Ziganto v. ravlor (I 96])
198 Cal.App.2d 603. 607 rJ 8 Ca1.Rptr. 229]).

10 We take judicial notice pursuant to Evi
dence Code section 452, subdivision (h), that
February 26, 1984, and May 6, 1984, fall on
Sundays.

(3b) Next, the decision must have conclusive effect. (
Sandoval v. Superior Court. supra. 140 Ca1.App.3d 932,
936-937.) In other words, the decision must be free from
direct attack. (People v. Sims (] 982) 32 Cal.3d 468,
486 [186 Cal.Rptr. 77. 651 P.2d 3211.) A direct attack on
an administrative decision may be made by appeal to the
superior court for review [*** 16] by petition for ad
ministrative mandamus. (Code Civ. Proc.. § 1094.5.)

(Ie) A decision will not be given collateral estoppel ef
fect if such appeal has been taken or if the time for such
appeal has not lapsed. (Sandoval v. Superior Court.
supra. 140 Cal.App.3d at pp. 936-937; Producers Dairv
Deliverv Co. v. Sentr\' Ins. Co. (1986) 41 Cal.3d 903.
911 [226 Cal.RDtr. 558. 718 P.2d 9/01.) The applicable
statute of limitations for such review in the case at bar is
three years. (Carmel Valle\' Fire Protection Dist. v.

State o(Cali{ornia (]987) 190 Cal.App.3d 521. 534 [234
Cal.Rptr. 795]; Green v. Obledo (1981) 29 Cal.3d 126.
141. fn. 10 [172 Cal.Rptr. 206, 624 P.2d 256].)

(4) A statute of limitations commences to run at the point
where a cause of action accrues and a suit may be main
tained thereon. (Dillon v. Board of Pension Comm'rs.
(1941) 18 Ca1.2d 427, 430 [116 P.2d 37. 136 A.L.R.
800].)

(ld) In the instant case, State's causes of action ac
crued when the Board made the two decisions [* **17]
adverse to State on February 16 and April 26, 1984,
[* 170] as discussed. State did not request reconsidera
tion, and the decisions became administratively final on
February 27 and May 7, 1984. II For purposes of discus
sion, we will assume the applicable three-year statute of
limitations period for the two Board decisions com
menced on February 28 and May 8, 1984, and ended on
February 28 and May 8,1987. 12 LBUSD filed its petition
for ordinary mandamus ( Code Civ. Proc., § 1085) and
complaint for declaratory relief on June 26, 1986. At
that point, the limitations periods had not run against
State and the Board decisions lacked the necessary final
ity to satisfY that requirement of the doctrine of adminis
trative collateral estoppel. 13

11 We do not address the contention of
LBUSD that State failed to exhaust its adminis
trative remedies ( Abelleira v. District Court of
dilpeal ( 1941) 17 Cal.2d 280. 292 [109 P.2d 942.
132 A.L.R. 7 15]; tv/orton v. Superior Court
(1970) 9 Cal.ApR.3d 977. 982 [88 Cal.Rptr. 533])
and therefore State cannot asselt its affirmative
defenses in response to the petition and complaint
of the school district. Traditionally, the doctrine
has been raised as a bar only with respect to the
paIty seeking judicial relief, not against the res
ponding party (ibid.); we have found no case
holding otherwise.

[***18]
12 If State had sought reconsideration and its
request been denied, or if its request had been
granted but the matter again decided in favor of
LBUSD, the Board decision would have been fi
nal 10 days after the Board action, and at that
point the statute would have commenced to run
against State.
13 State argues that its statute of limitations did
not commence until the legislation was enacted
without the appropriation (Sept. 28, 1985), citing
Carmel Vallev Fire Protection Dist. v. State of
California. supra, J 90 Cal.Ar-p.3d at page 548.
However, Carmel Valley held that the claimant
does not exhaust its administrative remedies and
cannot come under the court's jurisdiction until
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the legislative process is complete, which oc
curred in that case when the legislation was
enacted without the subject appropriations. At
that point, Carmel Valley reasoned, the state had
breached its duty to reimburse, and the claimant's
right of action in traditional mandamus accrued.
(Ibid.) However, Carmel Valley decided, as do
we in the case at bar, that the state's statute of li
mitations commenced on the date the Board made
decisions adverse to its interests. (Id. at p. 534.)

In addition, we see no reason to permit State
to rely on the fortuitous actions of the Legisla
ture, an independent branch of government, to
bail it out of obligations established in the distant
past by state agents -- especially given the leng
thy three-year statute of limitations. (Compare,
e.g., Gov. Code. § ] ]523 [mandatory time limit
within which to petition for administrative man
damus can be 30 days after last day on which
administrative reconsideration can be ordered];
Lab. Code, ~ 1160.8, and Jackson & Perkins Co.
v. A gricultural Labor Relations Board (] 978) 77
Cal.App.3d 830. 834 [144 Cal. RptT. 1661 [30
days from issuance of board order even if party
has filed a motion to reconsider].)

[***19] [**459] E. Waiver

(Sa) State also asserts that the doctrine of waiver is
not applicable.

(6) [HN3]A waiver occurs when there is "an existing
right; actual or constructive knowledge of its existence;
and either an actual intention to relinquish it, or conduct
so inconsistent with an intent to enforce the right as to
induce [* 17 J] a reasonable belief that it has been
waived. [Citations.]" ( Carmel Valley Fire Protection
Dist. v. S'tate o( Calit()J'l1ia, supra. 190 Cal.App.3d at p.
534.) Ordinarily, the issue of waiver is a question of fact
which is binding on the appellate court if the determina
tion is supported by substantial evidence. (Napa Asso
ciation o(Public Emplo]!ees v. COllf7t]! o(Napa (1979) 98
Cal.App.3d 263. 268 [159 Cal.Rptr. 522].) However, the
question is one of law when the evidence is not in con
flict and is susceptible of only one reasonable inference.
( Glendale Fed. Say. & Loan Assn. v. Marina View
Heights Dev. Co. (1977) 66 Cal.App.3d 10L 151-15!
[135 Cal.Rptr. 802].)

(5b) In the instant case, the right to contest the find
ings of the Board is at issue, and there is no dispute that
[***20] the state was aware of the existence of this
right. As discussed, the statute of limitations had not
run when State raised its affirmative defenses, and during

this time State could have filed a separate petition for
administrative mandamus.

(7) (See fn. 14.)

(Sc) State's assertion of its affirmative defenses dur
ing this period is inconsistent with an intent to waive its
right to contest the Board decisions, and therefore the
doctrine of waiver is not applicable. 14

14 LBUSD contends that State should be
equitably estopped from challenging the Board
decisions. In the absence of a confidential rela
tionship, the doctrine of equitable estoppel is in
applicable where there is a mistake of law. (
Gilbert v. City of Martine::: (l957) 15?
Ca1.ApR.2d 374, 378 [313 P.2d 1391; People v.
Stuwesant Ins. Co. (l968) 261 Cal.App.2d 773,
784 [68 Cal.Rptr. 3891.) There is no confidential
relationship herein, and since we conclude as a
matter of law and contrary to the trial court that
the statute of limitations does not bar State from
litigating the mandate and reimbursability issues,
the doctrine is inapplicable.

[***21] II. Issue olState Mandate

(8) Ordinarily, our conclusion that the trial court erred in
failing to consider the merits of the State's challenge to
the decisions of the Board would require that the matter
be remanded to the trial court for a full hearing. How
ever, because the question of whether a cost is state
mandated is one of law in the instant case (cf. Carmel
Valle]! Fire Protection Dist. v. State o(Califol'l1ia, supra,
190 Cal.App.3d at p. 536), we now decide that the ex
penditures are reimbursable pursuant to article XIII B.
section 6 of the California Constitution and that no relief
is available under section 2234. 15

15 We invited State, DOE, and LBUSD to
submit additional briefing on the following is
sues: "I. Can it be determined as a question of
law whether sections 90 through 10I of Title 5 of
the California Administrative Code [Executive
Order] constitute a state mandate within the
meaning of article XIII B, section 6 of the Cali
l'Ornia Constitution? 2. Do the above sections
constitute such mandate?" State and LBUSD
submitted additional argument; DOE declined the
invitation.

[***22] [* 172] A. RecovelY Under Article XIII E, Sec
tion 6
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(9a) On November 6, 1979, Califomia voters passed
initiative measure Proposition 4, which added article
XIII B to the state Constitution. This measure, a corol
lary to the previously passed Proposition 13 (art. XIII A,
which restricts governmental taxing authority), placed
limits on the growth of state and local government ap
propriations. It also provided reimbursement· to local
governments for the costs of complying with certain re
quirements mandated by the state. LBUSD argues that
section 6 of this provision is an additional ground for
reimbursement.

1. The Executive Order Requires a Higher Level of
Service

In relevant part article XIII B, section 6 (Section 6)
provides: [HN4]"Whenever the Legislature or any state
agency mandates a new program or higher level of ser
vice on any [**460] local government, the state shall
provide a subvention of funds to reimburse such local
government for the costs of such program or increased
level of service .... "

(10) The subvention requirement of Section 6 "is di
rected to state mandated increases in the services pro
vided by local agencies in existing 'programs.'" ( Countv
or Los Angeles v. State or California (1987) 43 Cal.3d
46, 56 [233 Cal.Rptr. 38, 729 P.2d 202].) [***23]
"[T]he drafters and the electorate had in mind the com
monly understood meanings of the term -- programs that
carry out the governmental function of providing servic
es to the public, or laws which, to implement a state pol
icy, impose unique requirements on local governments
and do not apply generally to all residents and entities in
the state." (Ibid.)

(9b) In the instant case, although numerous private
schools exist, education in our society is considered to be
a peculiarly governmental function. (Cf. Carmel Val
lev Fire Protection Disl. v. State or California. supra.
190 Cal.App.3d at p. 537.) Further, public education is
administered by local agencies to provide service to the
public. Thus public education constitutes a "program"
within the meaning of Section 6.

State argues that the Executive Order does not
mandate a higher level of service -- or a new program -
because school districts in California have a constitu
tional duty to make an effort to eliminate racial segrega
tion in the public schools. In support of its argument,
State cites Bro',t'n v. Board o(Education (195)) 347 U.S.
483. 495 [98 L.Ed. 873. 88 J. 74 S.Ct. 686. 38 A.L.R.2d
lJJilll; [***24] Jackson v. Pasadena City School Dis
trict (1963) 59 Cal.2d 876. 881 [31 Cal.Rptr. 606. 382
P.)d 8781; Crawford v. Board of Education (1976) 17

Cal.3d 280 [130 Cal.Rptr. 724. 551 P.2d 281 and cases
cited therein; and National Assn. for Advancement or
Colored People v. San Bernardino [* 173] Citv Uni
.oed Sch. Dist. (1976) 17 Cal.3d311 [130 Cal.Rptr. 744.
551 P.2d 481. These cases show that school districts do
indeed have a constitutional obligation to alleviate racial
segregation, and on this ground the Executive Order does
not constitute a "new program." However, although
school districts are required to '''take steps, insofar as
reasonably feasible, to alleviate racial imbalance in
schools regardless of its cause[]'" ( Crawfhrd supra. at p.
305, italics omitted, citing Jackson), the courts have been
wary of requiring specific steps in advance of a demon
strated need for intervention (CrenFrord. at pp. 305-306;
Jackson. supra. at pp. 881-882; S,j!(lI1n v. Board of Edu
cation (1971) 402 U.S. 1. 18-21 [?8 L.Ed.2d 554.
567-570. 91 S.Ct. 1267]). [***25] On the other hand,
courts have required specific factors be considered in
determining whether a school is segregated ( Keves v.
School District No.1. Denver. Colo. (1973) 413 U.S.
189, 202-203 [37 L.Ed.2d 548, 559-560, 93 S.Ct. 2686];
Jackson. supra. at p. 882).

The phrase "higher level of service" is not defined in
article XIII B or in the ballot materials. (Countv of Los
Angeles v. State or Ca/i{ornia. supra. 43 Cal.3d 46. 50.)
A mere increase in the cost of providing a service which
is the result of a requirement mandated by the state is not
tantamount to a higher level of service. ( Id.. at pp.
54-56.) However, a review of the Executive Order and
guidelines shows that a higher level of service is man
dated because their requirements go beyond constitu
tional and case law requirements. Where courts have
suggested that certain steps and approaches may be
helpful, the Executive Order and guidelines require spe
cific actions. For example, school districts are to con
duct mandatory biennial [* **26] racial and ethnic
surveys, develop a "reasonably feasible" plan every four
years to alleviate and prevent segregation, include certain
specific elements in each plan, and take mandatory steps
to involve the community, including public hearings
which have been advertised in a specific manner. While
all these steps fit within the "reasonably feasible" de
scription of Jackson and Crawford, the point is that these
steps are no longer merely being suggested as options
which the local school district may [**461] wish to
consider but are required acts. These requirements con
stitute a higher level of service. We are supported in our
conclusion by the report of the Board to the Legislature
regarding its decision that the Claim is reimbursable:
"[O]nly those costs that are above and beyond the regular
level of service for like pupils in the district are reim
bursable."

2. The Executive Order Constitutes a State Mandate
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For the sake of clarity we quote Section 6 in full:
"Whenever the Legislature or any state agency mandates
a new program or higher level of service on any local
government, the state shall provide a subvention of funds
to [* 174] reimburse such local government for the
[***27] costs of such program or increased level of
service, except that the Legislature may, but need not,
provide such subvention of funds forthe following man
dates: [para.] (a) Legislative mandates requested by the
local agency affected; [para.] (b) Legislation defining a
new crime or changing an existing definition of a crime;
or [para.] (c) Legislative mandates enacted prior to Jan
Ual)' 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1,
1975." (Italics added.) This amendment became effective
July I, 1980. (Art. XIII B, § 10.) Again, the Executive
Order became effective September 16, 1977.

State argues there is no constitutional ground for
reimbursement because (a) with reference to the lan
guage of exception (c) of Section 6, the Executive Order
is neither a statute nor an executive order or regulation
implementing a statute; (b) recent legislation limits
reimbursement to certain costs incurred after July 1,
1980, the effective date of the constitutional amendment;
and (c) LBUSD failed to exhaust administrative proce
dures for reimbursement of Section 6 claims ( Gov.
Code. § 17500 et seq.). We conclude that recovery is
available [***28] under Section 6.

(a) Form o/Mandate

State argues the Executive Order is not a state
mandate because, with reference to exception (c) of Sec
tion 6, it is neither a statute nor an executive order im
plementing a statute.

(11) [HN5]In construing the meaning of Section 6, we
must determine the intent of the voters by first looking to
the language itself ( Countv of Los flngeles v. State of'
Cali{ornia. supra. 43 Ca1.3d 46. 56), which lIIshould be
construed in accordance with the natural and ordinary
meaning of its words.' [Citation.]" ( iTT World Commu
nications. inc. v. ('itv and Countv of' San Francisco
(1985) 37 Ca1.3d 859. 865 [210 Cal.Rptr. '126. 693 P.2d
~.) The main provision of Section 6 states that when
ever the Legislature or any state agency "mandates" a
new program or higher level of service, the state must
provide reimbursement.

(12) We understand the use of "mandates" in the ordi
nary sense of "orders" or "commands," concepts broad
enough to include executive orders as well as statutes.
As has been noted, "[t]he concern which prompted the
inclusion of section 6 in article XIII B was the perceived

[***29] attempt by the state to enact legislation or
adopt administrative orders creating programs to be ad
ministered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing ser
vices which the state believed should be extended to the
public." ( Countv of Los Angeles v. State of California.
Sl/pra. 43 Cal.3d at p. 56.) It is clear that the primary
concern of the voters was the increased financial [* 175]
burdens being shifted to local government, not the form
in which those burdens appeared.

We derive support for our interpretation by refer
ence to the ballot summary presented to the electorate.
(Cf. Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208. 245-246 [149
Cal.Rptr. 239. 583 P.2d 1281].) The legislative analyst
determined that the amendment would limit the rate of
growth of governmental appropriations, require the re
turn of taxes which exceeded amounts appropriated, and
"[r]equire the state to reimburse local governments for
the costs of complying with 'state mandates.''' [**462]
The term "state mandates" was [***30] defined as "re
quirements imposed on local governments by legislation
or executive orders." (Italics added; Ballot Pamp., Pro
posed Amend. to Cal. Const. with arguments to voters,
Special Statewide Elec. (Nov. 6, 1979) p. 16.)

(9c) Although exception (c) of Section 6 gives the
state discretion whether to reimburse pre-1975 mandates
which are either statutes or executive orders implement
ing statutes, we do not infer from this exception that
reimbursability is otherwise dependent on the form of the
mandate. We conclude that since the voters provided
for mandatory reimbursement except for the three nar
rowly drawn exceptions found in (a), (b), and (c), there
was no intent to exclude recovery for state mandates in
the form of executive orders. Further, as State sets forth
in its brief, the adoption of the Executive Order was "ar
guably prompted" by the decision in Crcnvf()rd v. Board
of Education. supra. 17 Cal.3d 280, a case decided after
the 1975 cutoff date of exception (c). Since case law
and statutory law are of equal force, there appears to be
no basis on which to exclude executive orders which
implement case law or constitutional law [***31] while
permitting reimbursement for executive orders imple
menting statutes. We see no relationship between the
proposed distinction and the described purposes of the
amendment ( CO/mtl' Los Anzeles v. State of California.
supra. 43 Cal.3d at p. 56; ('ountl! o(Los Angeles v. De
partment or [neil/strial Relations (1989) ') 14 Cal.App.3d
1538. 1545 [263 Cal.Rptr. 351 I).

(b) Recent Legislative Limits

State contends that LBUSD cannot claim reim
bursement under Section 6 because Government Code
sections 17561 (Stats. 1986, ch. 879, § 6, p. 3041) and
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17514 (Stats. 1984, ch. 1459, § 1, p. 5114) limit such
recovery to mandates created by statutes or executive
orders implementing statutes, and only for costs incurred
after July 1, 1980.

As discussed above, the voters did not intend to limit
reimbursement of costs only to those incurred pursuant
to statutes or executive orders implementing [*176]
statutes except as set forth in exception (c) of Section 6.
We presume that when the Legislature passed Govern
ment Code sections 17561 and 17514 it was aware of
Section 6 as a related law and intended to maintain a
consistent [***32] body of mles. (Fuentes v. Work
ers' Compo Appeals Bd. (1976) 16 Ca1.3d L 7 [128
Cal.Rptr. 673. 547 P.?d 449].) As discussed above, the
limitations suggested by State are confined to exception
(c).

Further, the state must reimburse costs incurred
pursuant to mandates enacted after January 1, 1975, al
though actual payments for reimbursement were not re
quired to be made prior to July 1, 1980, the effective date
of Section 6. (Carmel Vallev Fire Protection Dist. V.

State of' Califbrnia. supra. 190 CaI.A12P.3d at PJ2,.
547-548; Citv or Sacramento v. State or Calif'ornia
(1984) 156 Cal.App.3d 18?, 191-194 (203 Cal.RQ.!:1:.,
258], disapproved on other grounds in Countl! of' Los
Angeles V. State of California, supra, 43 Cal.3d at~
fn. 10.)

(c) Administrative Procedures

The Legislature passed Government Code section
17500 et seq. (Stats. 1984, ch. 1459, § I, p. 5113), effec
tive January I, 1985 (Stats. 1984, ch. 1459, § 1, p. 5123),
to aid the implementation of Section 6 and to consolidate
the procedures for reimbursement [***33] under sta
tutes found in the Revenue and Taxation Code. This
legislation created the Commission, which replaced the
Board, and instituted a number of procedural changes. (
Gov. Code. §§ ]7525, 17527. subd. (g), ]7550 et seq.)
The Legislature intended the new system to provide "the
sole and exclusive procedure by which a local agency or
school district" could claim reimbursement. ( Gov. Code.
§ 17552.)

(13) State argues that since LBUSD never made its
claim before the Commission, it failed to exhaust its ad
ministrative [**463] remedies and cannot now receive
reimbursement under section 6.

As discussed, the Board decisions favorable to
LBUSD became administratively final in 1984. The
Commission was not in place until January 1, 1985.
There is no evidence in the record that the Commission
did not consider these decisions to be final.

State argues the Commission was given jurisdiction
over all claims which had not been included in a local

government claims bill enacted before January 1, 1985.
( Gov. Code. § 17630.) State is correct. However, the
subject claim was included in such a bill, but the bill was
signed into law after the recommended appropriation had
been deleted. Under the statutory [***34] scheme, the
only relief offered a disappointed claimant at such junc
ture is an action in declaratory relief to declare a subject
executive order void [*177] (former Rev. & Tax
Code. § 2255. suM. (c); Stats. 1982, ch. 1638, § 7, pp.
6662-6663) or unenforceable ( Gov. Code, § l76]?
subd. (b); Stats. 1984, ch. 1459, § 1, p. 5121) and to en
join its enforcement. LBUSD pursued this remedy and
in addition petitioned for writ of mandate ( Code Civ.
Proc.. § ]085) to compel reimbursement. There is no
requirement to seek further administrative review. In
deed, to do so after the Legislature has spoken would
appear to be an exercise in futility.

We conclude that Section 6 provides reimbursement
to LBUSD because the Executive Order required a high
er level of service and because the Executive Order con
stitutes a state mandate.

B. Section 2234

As set fOlth in the procedural histOly of this case, the
Board originally declined to consider the Claim as a
claim made under section 2234 on the ground that it
lacked jurisdiction to do so. LBUSD petitioned for
judicial relief, and the trial court held that the Board had
jurisdiction and must consider the claim on its merits.
The Board did not [***35] appeal that decision. State
raised the jurisdiction issue as an affirmative defense to
the second petition for writ of mandate filed by LBUSD
and presents it again for our consideration.

(14) Of course, [HN6]lack of subject matter jurisdiction
may be raised at any time. (Stuck v. Board of Medical
Examiners (1949) 94 Cal.App.2d 751. 755 [211 P.2d
389].)

Former section 2250 provided: "The State Board of
Control, pursuant to the provisions of this article, shall
hear and decide upon a claim by a local agency or school
district that such local agency or school district has not
been reimbursed for all costs mandated by the state as
required by Section 2231 or 2234. [para.] Notwith
standing any other provision of law, this mticle shall
provide the sole and exclusive procedure by which the
Board of Control shall hear and decide upon a claim that
a local agency or school district has not been reimbursed
for all costs mandated by the state as required by Section
2231 or 2234." (Italics added; Stats. 1978, ch. 794, § 5,
p. 2549.) Given the clear, unambiguous language of the
statute, there is no need for construction. (-'-'---==-=~"'

Hospital V. Superior Court (1986) 41 Ca1.3d 846. 850
(226 Cal.Rptr. 132.718 P.2d 119.60 A.L.RAth 1257].)
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[***36] (lSa) We conclude that the Board hadju
risdiction to consider a claim filed under fonner section
2234. However, as discussed below, the 1977 Execu
tive Order falls outside the purview of section 2234.

Former section 2231 provided: "ea) . " The state
shall reimburse each school district only for those 'costs
mandated by the state', as defined in [*178] Section
2207.5." (Stats. 1982, ch. 1586, § 3, p. 6264.) In part,
former section 2207.5 defines "costs mandated by the
state" as increased costs which a school district is re
quired to incur as a result of certain new programs or
certain increased program levels or services mandated by
an executive order issued after January I, 1978. (Stats.
1980, ch. 1256, § 5, pp. 4248-4249.) As previously
stated, the Executive Order in the case at bar was issued
September 8, 1977.

Former section 2234, pursuant to which LBUSD in
itially filed its claim, does not itself contain language
indicating a time limitation: "If a local agency or a
school district, at its option, has been incurring costs
which are subsequently mandated by the state, the state
shall reimburse the [**464] local agency or school
district for such costs incurred after the operative
[* **3 7] date of such mandate." (Stats. 1980, ch. 1256,
§ II,p.4251.)

State asserts that the January 1, 1978, limitation of
sections 2231 and 2207.5 applies to section 2234, pre
venting reimbursement for costs expended pursuant to
the September 8,1977, Executive Order; LBUSD argues
section 2234 is self-contained and without time limita
tion.

(16) It is a fundamental rule of statutory construction that
[HN7]a statute should be construed with reference to the
whole system of law of which it is a part in order to as
certain the intent of the Legislature. (Moore v. Panish
(1982) 32 Ca1.3d 535. 541 [186 Cal.Rptr. 475. 652 P.2d
ill; Pitman v. Citl' of Oak/and (1988) 197 Cal.App.3d
1037, 1047 [743 Cal. Rptr. 3061.) The legislative history
of a statute may be considered in asceliaining legislative
design. (IVa/ten' v. Weed (1988) 45 Cal.3d 1. 10 [246
Cal.Rptr. 5.752 P.2d 443].)

The earliest version of section 2234 is found in for
mer section 2164.3, subdivision (t), which provided
reimbursement to a city, county, or special district for "a
service or program [provided] at its [***38] option
which is subsequently mandated by the state . . . ."
Reimbursement was limited to costs mandated by sta
tutes or executive orders enacted or issued after January
1,1973. (Stats. 1972, ch. 1406, § 3, pp. 2962-2963.)

In 1973, section 2164.3 was amended to provide
reimbursement to school districts for costs mandated by
statutes enacted after January 1, 1973 (subd. (a», but it
expressly excluded school districts from reimbursement
for costs mandated by executive orders (subd. (d».
(Stats. 1973, ch. 208, § 51, p. 565.) Later that same year,
the Legislature repealed section 2164.3 (Stats. 1973, ch.
358, § 2, p. 779) and added section 2231, which took
over the pertinent [* 179] reimbursement provisions of
section 2164.3 virtually unchanged. (Stats. 1973, ch.
358, § 3, pp. 779, 783-784.)

In 1975, the Legislature removed the time limitation
language from section 2231 and incorporated it into a
new section, 2207. (Stats. 1975, ch. 486, § 1.8, pp.
997-998.) After this change, section 2231 then provided
in pertinent part: "(a) The state shall reimburse each local
agency for all 'costs mandated by the state', as defined in
Section 2207. The state shall reimburse each school
[***39] district only for those 'costs mandated by the
state' specified in subdivision (a) ofSection 2207 ....n

(Italics added; Stats. 1975, ch. 486, § 7, pp. 999-1000.)
Subdivision (a) of section 2207 limited reimbursement
solely to costs mandated by statutes enacted after Janu
ary 1,1973.

At this same juncture, the Legislature further
amended section 2231 by deleting the provision for
"subsequently mandated" services or programs and in
corporating that provision into a new section. 2234
(Stats. 1975, ch. 486, § 9, p. 1000), the section under
which LBUSD would eventually make its claim. The
substance of section 2234 (see fn. 2, ante) remained un
changed until its repeal in 1986. (Stats. 1977, ch. 1135,
§ 8.6, p. 3648; Stats. 1980, ch. 1256, § 11, pp.
4251-4252; Stats. 1986, ch. 879, § 25, p. 3045.)

Next, section 2231 was amended to show that with
regard to school districts, "costs mandated by the state"
were now defined by a new section. 2207.5. (Stats.
1977, ch. 1135, § 7,. pp. 3647-3648.) Section 2707.5 li
mited reimbursement to costs mandated by statutes
enacted after January 1, 1973, and executive orders is
sued after Janumy 1, 1978. (Stats. 1977, ch. 1135, § 5,
pp. [***40] 3646-3647.) (No further peliinent
amendments to section 2231 occurred; see Stats. 1978,
ch. 794, § 1.1, p. 2546; Stats. 1980, ch. 1256, § 8, pp.
4249-4250; Stats. 1982, ch. 734, § 3, p. 2912.) The dis
tinction between statutes and executive orders was pre
served when section 7107.5 was amended in 1980 (Stats.
1980, ch. 1256, § 5, pp. 4248-4249) and was in effect at
the time of the Board hearing.

(lSb) This survey teaches us that with respect to the
reimbursement process, the Legislature has treated
school districts differently than it has treated other local
government entities. The Legislature initially did not
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give school districts the right to recover costs mandated
by executive orders; and when this option was made
available, the [**465] effective date differed from that
applicable to other entities. The Legislature consistently
limited reimbursement of costs by reference to the effec
tive dates of statutes and executive orders and nothing
indicates the state intended recovery of costs to be
open-ended.

[*180] Because the "subsequently mandated" pro
vision of section 2')34 originally was contained in sec
tions which set forth specific date limitations (former
sections 2164.3 and 2231), we conclude [***41] the
Legislature likewise intended to limit claims made pur
suant to section 2')34. The use of the language "subse
quently mandated" merely describes an additional cir
cumstance in which the state will reimburse costs, pro
vided the claimant meets other requirements. Since the
September 1977 Executive Order falls outside the Janu
ary 1, 1978, limit set by section 2207.5, section 2234
does not provide for reimbursement to LBUSD.

III. The Award

The full text of the award as provided by the judg
ment is set forth in an appendix to this opinion. In paJi,
the judgment states that there are appropriated funds in
budgets for the DOE, the Commission, the Reserve for
Contingencies or Emergencies, and the Special Fund for
Economic Uncertainties, "or similarly designated ac
counts" which are '''reasonably available'" to reimburse
LBUSD for the state mandated costs it has incurred.
(Appendix, pars. 3, 2.) The State Controller is com
manded to pay the claims plus interest "at the legal rate"
from the described appropriations for fiscal years
1984-1985 through 1987-1988 and "subsequently
enacted State Budget Acts." (Appendix, par. 7.) The
judgment declares that the deletion of funding for reim
bursement [***42] of costs incurred in compliance with
the Executive Order was invalid and unconstitutional.
(Appendix, par. 12.) Finally, the Fines and Forfeiture
Funds in the custody of the Auditor-Controller of Los
Angeles County are held to be not reasonably available
for reimbursement. (Appendix, par. 5.)

A. State Position

(17a) State contends the trial court's award is con
trary to California law, asserting that it constitutes an
invasion of the province of the Legislature and therefore
a judicial usurpation of the republican form of govern
ment guaranteed by the United States Constitution. Ar
ticle IV. section 4.

(18) [HN8]A court cannot compel the Legislature either
to appropriate funds or to pay funds not yet appropriated.
(Cal. Const.. art. III. Q3; art. XVI. Q7; il/fandel v. Mvers
(]98l) ')9 Ca1.3d 531. 540 [174 Cal.Rptr. 841, 6')9 P.2d
9351; Carmel Valley Fire Protection Dist. v. State of
California. supra. 190 Cal.App.3d at p. 538.) However,
no violation of the separation of powers doctrine occurs
when a court orders appropriate expenditures from al
ready existing funds. (Mandel. at p. 540; Carmel Val
lev. at [***43] pp. 539-540.) The test is whether such
funds are "reasonably available for the [* I81] expend
itures in question ...." (ll/fandet- at p. 542; Carmel Val
lev. at pp. 540-541.) Funds are "reasonably available" for
reimbursement when the purposes for which those funds
were appropriated are "generally related to the nature of
costs incurred ...." (Carmel ValleI'. at p. 541.) There is
no requirement that the appropriation specifically refer to
the particular expenditure (Mandel at pp. 543-544, Car
mel Vallev at pp. 540; Committee to Ddend Reproduc
tive Rights v. COl)! (] 98')) 132 Cal.App.3d 852, 857-858
[183 Cal.Rptr. 475]), nor must past administrative prac
tice sanction coverage from a particular fund (Carmel
Val/ev. at p. 540).

(1 7b) As previously stated, the trial court found the sub
ject funds were "reasonably available." No party re
quested a statement of decision, and therefore it is im
plied that the trial court found all facts necessary to sup
port its judgment. (Michael [**466]
(1985) 39 Cal.3d 787. 792-793 [218 Cal.Rptr. 39, 705
P.2d 3621; Homestead Supplies. lnc. v. Executive Life
Ins. Co. (]978) 81 Cal.App.3d 978,984 [147 Cal.Rptr.
m.) [***44] We now examine the record to ascertain
whether substantial evidence supports the decision of the
trial court.

The Board having approved reimbursement under
the Executive Order, reported to the Legislature that
"[t]he categories of reimbursable costs include, but are
not limited to: (1) voluntary pupil assignment or reas
signment programs, (2) magnet schools or centers, (3)
transportation of pupils to alternative schools or pro
grams, (5) [sic, no item (4)] racially isolated minority
schools, (6) costs of planning, recruiting, administration
and/or evaluation, and (7) overhead costs." The guide
lines set out comprehensive steps to be taken by school
districts in order to be in compliance with the Executive
Order.

The peremptory writ of mandate, issued the same
date as the judgment, designated funds in specific ac
count numbers and, in addition, a special fund as availa
ble for reimbursement. We take judicial notice of the
relevant budget enactments and Government Code sec-
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tions 16418 and 16419 ( Evid. Code. §/3 459. subd. (a),
452) and address these designations seriatim.

The line item account numbers for the DOE for fis
cal years 1984-1985 through 1987-1988 set forth in the
writ are [***45] as follows: 6100-001-001,
6100-001-178, 6100-015-001, 6100-101-001,
6100-114-001, 6100-115-001, 6100-121-001,
6100-156-001, 6100-171-178, 6100-206-001,
6100-226-001.

An examination of the relevant budget acts Statutes
1985, chapter Ill; Statutes 1986, chapter 186; Statutes
1987, chapter 135; and final budgetary changes as pub
lished by the Department of Finance for each year,
shows [* 182] that appropriations in the 11 DOE line
item account numbers have supported a very broad range
of activities including reimbursement of costs for both
mandated and voluntary integration programs, assess
ment programs, child nutrition, meals for needy pupils,
participation in educational commissions, administration
costs of various programs, proposal review, teacher re
cruitment, analysis of cost data, school bus driver in
structor training, shipping costs for instructional mate
rials local assistance for school district transportation
aid, ~ummer school programs, local assistance to districts
with hiGh concentrations of limited- and

to • •
non-English-speaking children, adult educatIOn, dnver
training, Urban Impact Aid, and cost of living increases
for specific programs. Further evidence regarding the
[***46] uses of these funds is found in the deposition
testimony of William C. Pieper, Deputy Superintendent
for Administration with the State Department of Educa
tion, who stated that local school districts were being
reimbursed for the costs of desegregation programs from
line item account numbers 6100-114-001 and
6100-115-00 I in the 1986 State Budget Act.

Comparing the requirements of the Executive Order
and Guidelines with the broad range of activities sup
pOlied by the DOE budget, we conclude that the subject
funds, although not specifically appropriated for the
reimbursement in question, were generally related to the
nature of the costs incurred.

With regard to the Commission, the writ sets out
three line item account numbers: 8885-001-001;
8885-101-001; and 8885-101-214. A review of the re
levant budGet acts shows that the first line item provides

to .
funding for suppoli of the Commission, and line Item
number 8885-101-00 I provides funding specifically for
local assistance "in accordance with the provisions of
Section 6 of Article XIII B of the California Constitution
. . . ." (Stats. 1986, ch. 186.) Line item number
8885-101-214 also provides funds for "local assistance."
Since the Commission [***47] was created specifically
to effect reimbursements for qualifying claims, we con-

clude there is a general relationship between the purpose
of the appropriations and the requirements of the Execu
tive Order.

Line item 9840-001-001 of the Reserve for Contin
gencies or Emergencies defines "contingencies" as "pro_
posed expenditures [**467] arising from unexpected
conditions or losses for which no appropriation, or insuf
ficient appropriation, has been made by law and which,
in the judgment of the Director of Finance, constitute
cases of actual necessity." (All relevant budget acts.) In
the instant case, previous to the issuance of the Executive
Order, LBUSD could not have anticipated the expendi
tures necessary to bring it into compliance. Further, the
Legislature refused to appropriate the necessary funds
[* 183] to directly reimburse the district for these ex
penditures. The necessity exists by virtue of the writ and
judgment issued by the trial court. Therefore, this line
item, and three others which also support the reserve
(9840-001-494, 9840-001-988, 9840-011-001) are gen
erally related to the costs. 16

16 The costs do not come within past or current
definitions of "emergency," which are, respec
tively, as follows. "[P]roposed expenditures
arising from unexpected conditions or losses for
which no appropriation, or insufficient appropria
tion, has been made by law and which in the
judgment of the Director of Finance require im
mediate action to avert undesirable consequences
or to preserve the public peace, health or safety."
(Fiscal years 1984-1985, 1985-1986.)
"[E]xpenditure incurred in response to conditions
of disaster or extreme peril which threaten the
health or safety of persons or propeliy within the
state." (Fiscal years 1986-1987 forward.)

[***48] Finally the writ lists as sources of reim
bursement the Special Fund for Economic Uncertainties
"or similarly designated accounts ...." An examination
of Government Code sections 16418 and 16419 relating
to the special fund shows only one use of this reserve:
establishment of the Disaster Relief Fund "for purposes
of funding disbursements made for response to and re
covery from the earthquake, aftershocks, and any other
related casualty." No evidence in the record indicates a
General relationship between this purpose and the costs
incurred by LBUSD. We conclude, therefore, that this
source of funding cannot be used for reimbursement.
This source is stricken from the judgment.

The description of further sources of funding as "si_
milarly designated accounts" fails to sufficiently identify
these sources and we therefore strike this pari of the
judgment.
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In a supplemental brief, LBUSD requests this court
to take judicial notice of the Budget Acts of 1988- I989
(Stats. 1988, ch. 313) and 1989-1990 (Stats. 1989, ch.
93) pursuant to the Evidence Code (Evid. Code. §§ 451.
subd. (a), 45'). subd. (a), 452. subd. (c), 459) and to order
that the amounts set forth in the judgment and writ be
[***49] satisfied from specific line item accounts in
these later budgets and from the Special Fund for Eco
nomic Uncertainties. 17

17 LBUSD identifies the line items accounts as
follows: DOE -- 6110-001-001, 6110-001-178,
6110-015-001, 61 10-101-00 I, 61 10-114-001,
61 1O-115-00 1, 6110-121-001, 6Il 0-156-00 1,
6110-171-178, 6110-226-001, 6110-230-001;
Commission -- 8885-001-001, 8885-101-001,
8885-101-214; Reserve for Contingencies or
Emergencies -- 9840-001-001, 9840-001-494,
9840-001-988, 9840-011-001.

(19) "An appellate court is empowered to add a directive
that the trial court order be modified to include charging
orders against funds appropriated by subsequent budget
acts. [Citation.]" ( Carmel Vallev. supra. 190
Cal.App.3d at p. 557.)

(17c) We have reviewed the designated budget acts and
conclude that the specified line item accounts for DOE,
the Commission, [* 184] and the Reserve for Contin
gencies and Emergencies provide funds for a broad range
of activities similar to those set out above and therefore
[***50] are generally related to the nature of the costs
incurred. However, for the reasons previously discussed,
we decline to designate the Special Fund for Economic
Uncertainties as a source for reimbursement.

While we have concluded that certain line item ac
counts are generally related to the nature of the costs
incurred, there must also be evidence that at the time of
the order the enumerated budget items contained suffi
cient funds to cover the award. (Gov. Code. § 12440;
IHandel v. Mvers. supra. 29 Ca1.3d at p. 543; ='-'==
Vallev. supra. 190 Cal.App.3d at p. 541; cf. Baggett v.
Dunn (1886) 69 Cal. 75. 78 [10 P. 1251; i\4arshall v.
Dunn (] 886) 69 Cal. 223. 225 [10 P. 3991.) The record
before [**468] us contains evidence regarding bal
ances at various points in time for some of the line item
accounts, but that evidence is primarily in the form of
uninterpreted statistical data. We have not found a clear
statement which would satisfY this requirement. Fur
thermore, not every line item was in existence every fis
cal year. In addition, those which [***51] entered the
budgetary process did not always survive it unscathed.
Therefore, we remand the matter to the trial court to de
termine with regard to the line item account numbers

approved above whether funds sufficient to satisfY the
award were available at the time of the order. (Cf.
County of Sacramento v. Loeb (I984) 160 Cal.AppJd
446. 454-455 [206 Cal.Rptr. 6261.) If the trial court de
termines that the unexhausted funds remaining in the
specified appropriations are insufficient, the trial court
order can be further amended to reach subsequent appro
priated funds. (Countv ofSacramento at p. 457; Serra
no v. Priest (1982) 131 Cal.App.3d 188. 198 [182
Cal.RptT. 387].)

(20) Having concluded that certain appropriations
are generally available to reimburse LBUSD, we tum to
an additional issue raised by State: that the "finding" by
the Legislature that the Executive Order does not impose
a "state-mandated local program" prevents reimburse
ment.

Unsupported legislative disclaimers are insufficient
to defeat reimbursement. ( Carmel VaileI'. supra, 190
Cal.App.3d at pp. 541-544.) As discussed, [***52]
LBUSD, pursuant to Section 6, has a constitutional right
to reimbursement of its costs in providing an increased
service mandated by the state. The Legislature cannot
limit a constitutional right. (Hale v. Bohannon (195'»)
38 Cal.2d 458, 471 [241 P.2d 41.)

B. DOE Contentions

DOE is sympathetic to LBUSD's position. On ap
peal, it takes no stand on the issue whether the Executive
Order constitutes a state mandate within [* 185] the
meaning of Section 6.

(21) The thrust of its appeal is that, if there is a
mandate, the DOE budget is an inappropriate source of
funding in comparison with other budget line item ac
counts included in the order.

We conclude to the contrary because logic dictates
that DOE funding be the initial and primary source for
reimbursement. As discussed, the test set forth in Mandel
and Carmel Valley is whether there is a general relation
ship between budget items and reimbursable expendi
tures. Since the Executive Order was issued by DOE, it
is not surprising that the evidence overwhelmingly sup
ports the finding of the trial court that this general rela
tionship exists with regard to the DOE budget.

While we also have concluded [***53] that certain
line item accounts for entities other than DOE are also
appropriate sources of funding, the record does not pro
vide the statistical data necessary to determine how far
the order will reach with regard to these additional
sources of support.

DOE also contends that reimbursement for expendi
tures in fiscal years 1977-1978,1978-1979, and
1979-1980 cannot be awarded under Section 6 because
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the amendment was not effective until July 1, 1980. As
discussed, this argument has been previously rejected. (
Carmel Vallev Fire Protection Dist. v. State of Califor
nia. supra. 190 Cal.App.3d at pp. 547-548; Citv ofSac
ramento v. State of California. supra. 156 Cal.App.3d
182. 191-194, disapproved on other grounds in Countv of
Los Angeles v. State of CalifiJrnia. supra. 43 Cal.3d 46.
58, tIl. 10.)

(22) Finally, DOE contends that interest should have
been awarded at the rate of 6 percent per annum pursuant
to Government Code section 9')6.10 rather than at the
legal rate provided under article XV, section 1, para
graph (2) of the California Constitution.

Government Code section [***54] 926.10 is part of
the California Tort Claims Act ( Gov. Code, § 900 et
seq.) which provides a statutOly scheme for the filing of
claims against public entities for alleged injuries; it
makes no provision for claims for reimbursement
[**469] for state mandated expenditures. In Carmel
Valley a judgment awarding interest at the legal rate was
affirmed. (Carmel Vallev Fire Protection Dist. v. State
ofCali(iJrnia. supra. 190 Cal.App.3d at p. 553.) We de
cline the invitation of DOE to apply another rule.

C. Cross Appeal olLBUSD

(23) LBUSD seeks reversal of that part of the judg
ment holding that monies in the Fines and Forfeitures
Funds in the custody and possession of [* 186]
cross-respondent Auditor-Controller of the County of
Los Angeles (County Controller) for transfer to the state
treasury are not reasonably available for reimbursement
of its state mandated expenditures. 18

18 In its first amended petition, LBUSD listed
the following code sections as appropriate
sources of reimbursement: " Penal Code Sections
1463.02, 1463.03, 1403.5A and 1464; Govern
ment Code Sections 13967, 26822.3 and 72056;
Health and Safety Code Section 11502; and Ve
hicle Code Sections 1660.7, 42003, and
41103.5."

[***55] As previously stated, funds are "reasona
bly available" when the purposes for which those funds
were appropriated are generally related to the nature of
the costs incurred. ( Carmel Vallev. supra, 190
Cal.App.3d at pp. 540-541.) LBUSD does not cite, nor
have we found, any evidence in the record showing the
use of those funds once they are transmitted to the state
and that those funds are then "reasonably available" to
satisfy the Claim. We cannot conclude as a matter of
law that a general relationship exists between those funds
and the nature of the costs incUlTed pursuant to the Ex
ecutive Order. LBUSD has failed to carry its burden of

proof and the trial COUlt correctly decided these funds
were not "reasonably available" for reimbursement.

Nor have we concluded that there is any ground on
which the funds could be made available to LBUSD
while in the possession of the county Auditor-Controller.
The instant case differs from Carmel Valley wherein we
affirmed an order which authorized a county to satisfy its
claims against the state by offsetting fines and forfeitures
it held which were due the state. The Carmel Vallev.
supra, 190 Cal.App.3d 521, [***56] holding was
based on the right of offset as "a long-established prin
ciple of equity." ( ld. at p. 550.) That is a different stan
dard than the standard of "generally related to the nature
of costs incurred." In the case at bar there is no set-off
relationship between county and LBUSD.

We conclude that because the doctrines of collateral
estoppel and waiver are inapplicable to the facts of this
case, the trial court should have allowed State to chal
lenge the decisions of the Board. However, we also
determine, as a question of law, that the Executive Order
requires local school boards to provide a higher level of
service than is required constitutionally or by case law
and that the Executive Order is a reimbursable state
mandate pursuant to mticle XIll B, section 6 of the Cali
fornia Constitution. Former Revenue and Tax Code
section 2234 does not provide reimbursement of the sub
ject claim.

[* 187] Based on uncontradicted evidence, we
modify the decision of the trial court by striking as
sources of reimbursement the Special Fund for Economic
Unceltainties "or similarly designated accounts." We
also modify the judgment to include charging orders
against [***57] certain funds appropriated through
subsequent budget acts.

We affirm the decision of the tTial COUlt that the
Fines and Forfeitures Funds are not "reasonably availa
ble" to satisfy the Claim.

Finally, we remand the matter to the trial court to
determine whether at the time of its order, unexpended,
unencumbered funds sufficient to satisfy the judgment
remained in the approved budget line item account num
bers. The trial court is also directed to detennine this
same issue with respect to the charging order.

The judgment is affirmed as modified. Each patty
is to bear its own costs on appeal.

[*188] [**470] Appendix

The superior court judgment provides in pertinent
part: "It Is Ordered, Adjudged and Decreed That: "1. The
requirements contained in Title 5, California Administra
tive Code, Sections 90-101 constitute a reimbursable
State-mandate which cannot be challenged by State
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Respondents or Respondent DOE because of the doc
trines of administrative collateral estoppel and waiver.

"2. There are appropriated funds from specified line
items in the 1984, 1985, 1986 and 1987 budgets which
are 'reasonably available' to reimburse Petitioner for
State-mandated costs it has occurred [sic] as [***58] a
result of its compliance with the requirements of Title 5,
California Administrative Code, Sections 90-101.

"3. The funds appropriated by the Legislature for:

"(a) the support of the Department of Education, in
cluding, but not limited, to the Department's General
Fund;

"(b) the Commission on State Mandates, including,
but not limited to the State Mandates Claim Fund; and

"(c) the 'Reserve for Contingencies or Emergencies',
'Special Fund for Economic Uncertainties' or similarly
designated accounts, are 'reasonably available' and may
properly be and should be encumbered and expended for
the reimbursement of State-mandated costs in the amount
of $ 28,014,869.00, plus applicable interest, as incurred
by Petitioner and as computed by Petitioner in com
pliance with Parameters and Guidelines adopted by the
State Board of Control.

"4. The law in effect at the time that Petitioner's
claim was processed provided for the computation of a
specific claim amount for specific fiscal years based on
Parameters and Guidelines, or claiming instructions,
adopted in April 1984 and a Statewide Cost Estimate
adopted on August 23, 1984, both of which are adminis
trative actions of the State Board of Control [***59]
which have not been challenged by State Respondents.
The computations made pursuant to the Parameters and
Guidelines and Statewide Cost Estimate are specific and
asceliainable and subject to audit by the State Controller
under Government Code section 17558.

"5. The Court decrees that State funds entitled the
'Fines and Forfeitures Funds' under the custody and con
trol of Respondent Bloodgood, are not reasonably avail
able for satisfaction of Petitioner's claim for reimburse
ment of State-mandated costs.

"6. A peremptory writ of mandamus shall issue un
der the seal of this Court, commanding State Respon
dents and Respondent Doe to comply with Article XIIIB,
Section 6 of the California Constitution and Government
Code Section 17565 and reimburse petitioner for:

"(a) State-mandated costs in the amount of $
24,164,593.00, incurred as a result of its compliance with
the requirements of Title 5, California Administrative
Code, Sections 90-10 1 during fiscal years 1977-78
through 1982-1983, plus interest at the legal rate from
September 28, 1985; and

"(b) State-mandated costs in the amount of $
3,850,276.00, incurred as a result of Petitioner's com
pliance with the requirements of Title 5, California
[* **60] Administrative Code, Sections 90-101 during
fiscal years 1983-84 and 1984-85, plus interest at the
legal rate from September 28, 1985.

"7. Said peremptory writ shall command Respondent
Gray Davis, State Controller, or his successor-in-interest,
to pay the claims of Petitioner, plus interest at the legal
rate from [* 189] September 28, 1985 from the appro
priations in the State Budget Acts for the 1984-85,
1985-86, 1986-87 and 1987-88 fiscal years, and the sub
sequently enacted State Budget Acts, which include, or
will include appropriations for:

"(a) the support of the Department of Education, in
cluding, but not limited to the Department's General
Fund;

"(b) the Commission on State Mandates, including,
but not limited to the State Mandates Claim Fund; and

"(c) the 'Reserve for Contingencies or Emergencies',
Special Fund for Economic [**471] Uncertainties' or
similarly designated accounts, which are 'reasonably
available' to be encumbered and expended for the reim
bursement of State-mandated costs incurred by Petitioner
and further shall compel Elizabeth Whitney, Acting State
Treasurer, or her successor-in-interest, to make payments
on the warrants drawn by Respondent Gray Davis, State
Controller [***61] upon their presentation for payment
by Petitioner without offset or attempt to offset against
other monies due and owing Petitioner until Petitioner is
reimbursed for all such costs.

"8. Said Peremptory Writ of Mandate also shall
command Respondent Jesse R. Huff, Director of the
State Department of Finance, to perform such actions as
may be necessmy to effect reimbursement required by
other portions of this Judgment, including but not limited
to, those actions specified in Chapter 135, Statutes of
1987, Section 2.00, pp. 549-553, or with respect to the
Special Fund for Economic Uncertainties.

"9. Pending the final disposition of this proceeding,
State Respondents and Respondent DOE, and each of
them, their successors in office, agents, servants and em
ployees and all persons acting in concert or participation
with them, are hereby enjoined or restrained from di
rectly or indirectly expending from the appropriations
described in Paragraph No. 7 hereinabove any sums
greater than that which would leave in said appropria
tions at the conclusion of the respective fiscal years an
amount less than the reimbursement amounts claimed by
Petitioner together with interest at the legal rate through
[***62] payment of said reimbursement amount. Said

Page 20

Received 
June 17, 2011
Commission on
State Mandates



225 Cal. App. 3d 155, *; 275 Cal. Rptr. 449, **;
1990 Cal. App. LEXIS 1198, ***

amounts are hereinafter referred to collectively as the
'reimbursement award sum'.

"10. Pending the final disposition of this proceeding
State Respondents and Respondent DOE, and each of
them, their successors in office, agents, servants and em
ployees, and all persons acting in concert or participation
with them, are hereby enjoined and restrained from di
rectly or indirectly causing to reveli the reimbursement
award sum from the appropriations described in Para
graph No.7 hereinabove to the general funds of the State
of California and from otherwise dissipating the reim
bursement award sum in a manner that would make it
unavailable to satisfy this Court's judgment.

"11. The State Respondents and Respondent Doe
have a continuing obligation to reimburse Petitioner for
costs incurred in compliance with the requirements con
tained in Title 5, California Administrative Code, Section
90-101 in the fiscal years subsequent to it's [sic] claims
for expenditures in fiscal years 1977-78 through 1984-85
as set fOlih in the First Amended Petition, as amended,

and the accompanying Motion For the Issuance Of A
Writ Of Mandate.

"12. The deletion of funding [***63] for reim
bursement of State-mandated costs incurred in com
pliance with Title 5, California Administrative Code,
Sections 90-101 from Chapter 1175, Statutes of 1985
was invalid and unconstitutional.

"13. Respondent Gray Davis, State Controller, shall
retain the right to audit the claims and records of the Pe
titioner pursuant to Government Code Section 1756l(d)
to verify the actual dollar amount of the reimbursement
award sum.

"14. The Court reserves and retains jurisdiction to
effect any appropriate remedy at law or equity which
may be necessary to enforce its judgment or order.

[*190] "15. Petitioner shall recover from State
Respondents and Respondent DOE costs in this pro
ceeding in the amount of 1,863.54.

"Dated: 3-2, 1988 "lsi Weil
"Robeli I. Weil
"Judge of The Superior Court"
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HELEN MORGAN, a Minor, etc., et al., Plaintiffs and Appellants, v. THE COUNTY 
OF YUBA, Defendant and Respondent 

Civ. No. 10636 

Court of Appeal of California, Third Appellate District 

230 Cal. App. 2d 938; 41 Cal. Rptr. 508; 1964 Cal. App. LEXIS 949 

November 30, 1964 

PRIOR HISTORY: [* **1] APPEAL from a judgment 
of the Superior Court of Yuba County. Warren Steel, 
Judge. 

Action for wrongful death due to alleged negligence 
of county sheriff and his deputies in failing to notify 
plaintiffs, as promised, of release of a dangerous prisoner 
on bail. 

DISPOSITION: Reversed with directions. Judgment 
of dismissal after demurrer to complaint was sustained 
without leave to amend, reversed with directions. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiff minors chal-
lenged the judgment of the Superior Court of Yuba 
County (California), which sustained a demurrer without 
leave to amend in a wrongful death action due to alleged 
negligence of employees of respondent, the County of 
Yuba, when a sheriff and his deputies failed to notify 
plaintiffs, as promised, of the release of a dangerous 
prisoner. 

OVERVIEW: Plaintiff minors' decedent was killed by a 
released prisoner after employees of respondent, the 
County of Yuba, failed to warn of the prisoner's release, as 
promised. The trial court dismissed plaintiffs' wrongful 
death action as time-barred. The court held that the statute 
of limitations did not apply to minor heirs. Respondent 

claimed that it was not liable for the acts or missions 
charged in the complaint against its officers based on Cal. 
Gov't Code §§ 845.8 and 820.2, which immunized public 
employees for release of prisoners and for discretionary 
acts. The court held that the negligence charged was the 
failure to warn, as promised, of the release of a dangerous 
prisoner, not the release itself. Following such promise, 
the duty to warn was not discretionary. Cal. Gov't Code § 
820.2 rendered public employees liable, like private citi-
zens, for acts and omissions. The giving of the warning 
was within the scope of employment. The court held that 
under the facts, plaintiffs had to plead reliance, which they 
did not do. The defect could be cured by amendment to 
the pleadings without prejudice to respondent and plain-
tiffs should have been permitted to do so. 

OUTCOME: The court reversed the judgment in favor of 
respondent, the County of Yuba, and held that plaintiff 
minors' claim was for failure to warn of the release of a 
dangerous prisoner, as promised, not the release itself; the 
promise was a ministerial act and was within respondent's 
employees' scope of employment. Plaintiffs should have 
been permitted to amend the pleadings to allege the re-
quired reliance on the promise, and the court remanded 
the case. 
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Civil Procedure > Appeals > Standards of Review > 
General Overview 
[HN1] If a judgment is proper upon any grounds, it is the 
duty of the appellate court to affirm it. 

Governments > Legislation > Statutes of Limitations > 
Governmental Entities 
Torts > Public Entity Liability > Liability > General 
Overview 
Torts > Vicarious Liability > Employers > Activities & 
Conditions > General Overview 
[HN2] Cal. Gov't Code § 815.2 (1963) imposes upon 
public entities vicarious liability for the tortious acts and 
omissions of their employees but excludes liability in 
those cases where employees are themselves immune. 

Governments > Legislation > Statutes of Limitations > 
Governmental Entities 
Governments > Local Governments > Claims By & 
Against 
[HN3] See Cal. Gov't Code § 815.2 (1963). 

Governments > Legislation > Statutes of Limitations > 
Governmental Entities 
Governments > Local Governments > Claims By & 
Against 
[HN4] By Cal. Gov't Code § 820.2 (1963) public em-
ployees are immune from liability for acts or omissions 
which are the result of "discretion" vested in them. 

Governments > Legislation > Statutes of Limitations > 
Governmental Entities 
Governments > Local Governments > Claims By & 
Against 
[HN5] See Cal. Gov't Code § 820.2 (1963). 

Criminal Law & Procedure > Postconviction Proceed-
ings > Imprisonment 
Governments > Local Governments > Duties & Powers 

A discretionary act is one which requires personal 
deliberation, decision and judgment while an act is said to 
be ministerial when it amounts only to an obedience to 
orders, or the performance of a duty in which the officer is 
left no choice of his own. 

Governments > Local Governments > Claims By & 
Against 
[HN7] By Cal. Gov't Code § 820 (1963), it is provided 
that except as otherwise provided by statute (including 

Cal. Gov't Code § 820.2) a public employee is liable, and 
enjoys the same defenses, as a private person for his acts 
and omissions. 

Governments > Local Governments > Claims By & 
Against 
[HN8] See Cal. Gov't Code § 820 (1963). 

Torts > Negligence > Duty > Affirmative Duty to Act > 
Special Relationships > General Overview 
Torts > Negligence > Duty > Affirmative Duty to Act > 
Voluntary Assumption of Duty 
[HN9] In the absence of a special relationship between the 
parties, there is no duty to control the conduct of a third 
person so as to prevent him from causing harm to another. 
Exceptions to this rule exist, however, when there has 
been a voluntary or gratuitous undertaking. A person not 
required to perform services for another may sometimes 
do so, and in such case, in certain instances, is under a 
duty to exercise due care in performance. 

Torts > Negligence > Duty > Affirmative Duty to Act > 
Failure to Act 
[HN10] Nonfeasance may give rise to tort liability where 
a person, in reasonable reliance thereon, suffers harm, as 
by refraining from securing other necessary assistance. 

Governments > Legislation > Statutes of Limitations > 
Governmental Entities 
[HN11] A public entity is only liable for acts or omissions 
of the public employee within the scope of his employ-
ment. Cal. Gov't Code § 815.2 (1963). 

Torts > Vicarious Liability > Employers 
[HN12] An employer's responsibility for the acts and 
omissions of his employee extends beyond the actual 
furthering or benefiting of the former's interests. 

Torts > Vicarious Liability > Employers > Scope of 
Employment > General Overview 
[HN13] The giving of reassurance and protection to 
members of the public who have been threatened with 
violence is within the scope of a policeman's and sheriff s 
employment, even though the officer has not been au-
thorized to give such reassurance, or, in fact, has been 
expressly forbidden so to do. 
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CALIFORNIA OFFICIAL REPORTS HEADNOTES 

(1) Appeal--Grounds of Decision Below--Demurrer. 
--If a judgment dismissing the action, on sustaining a 
demurrer without leave to amend, is proper on any 
grounds, an appellate court's duty is to affirm it. 

(2) Counties--Torts. --Under Gov. Code, § 820.2, mak-
ing public employees immune from liability for acts or 
omissions that are the result of discretion vested in them, a 
deputy sheriff exercises no discretion in warning those 
whom he has promised to warn of the impending release 
of a dangerous prisoner; the simple act of reaching for a 
telephone or of dispatching a messenger is wholly min-
isterial. 

(3) Id.--Torts. --Under Gov. Code, § 820.2, making a 
public employee immune from liability for acts or omis-
sions that are the result of discretion vested in him, a 
discretionary act by a deputy sheriff is one that requires 
personal deliberation, decision and judgment, while an act 
is said to be ministerial when it amounts only to an obe-
dience to orders, or the performing of a duty in which the 
officer is left no choice of his own. 

(4) Id.--Torts. --Under Gov. Code, § 820.2, making a 
public officer immune from liability for acts or omissions 
that are the result of discretion vested in him, when a 
deputy sheriff made a theretofore unpromised decision on 
the question whether or not he should warn a threatened 
victim of a prisoner's release, once the decision had been 
made and the promise had been given, the act of carrying 
out the promise was not discretionary in any sense. 

(5) Negligence--Elements--Duty. --Generally, in the 
absence of a special relationship between the parties, there 
is no duty to control the conduct of a third person so as to 
prevent him from causing harm to another. 

(6) Id.--Elements--Duty. --A person not required to 
perform services for another may sometimes do so, and in 
such case, in certain instances, is under a duty to exercise 
due care in performance. 

(7) Id.--Elements--Nonfeasance. --A nonfeasance may 
give rise to tort liability where a person, in reliance on a 
gratuitous promise, suffers harm, as by refraining from 
securing other necessary assistance. 

(8) Torts--Persons Liable--Gratuitous Promise of Aid. 
--One who represents that he will extend aid to a helpless 
person is responsible for the harm caused by the failure to 
receive the aid if, but for defendant's conduct, aid would 
have been rendered by others. 

(9) Negligence--Exercise of Care. --One who under-
takes to warn the public of danger and thereby induces 
reliance must perform his "good samaritan" task in a 
careful manner. 

(10) Counties--Actions--Pleading. --In an action against 
a county for the wrongful death of a woman murdered by 
a prisoner who had threatened her life, based on a deputy 
sheriffs failure to give a promised warning of the pris-
oner's release from custody, a demurrer to the complaint 
should not have been sustained without leave to amend, 
despite the lack of allegations of reliance, that the deputy 
sheriffs promise created an expectation of fulfillment, 
and that but for such reliance and expectation, plaintiffs 
could and would have taken appropriate measures them-
selves against the threatened assault, where such defects 
could easily have been cured and no harm had resulted or 
could result to the county due to the insufficiency of the 
original pleading. 

(11) Counties--Torts. --A public entity, such as a county, 
is only liable for acts or omissions of a public employee 
within the scope of his employment. 

(12) Master and Servant--Liability to Third Per-
sons--Scope of Employment. --An employer's respon-
sibility for the acts and omissions of his employee extends 
beyond the actual furthering or benefiting of the former's 
interests. 

(13) Police--Duties: Sheriffs--Duties. --The giving of 
reassurance and protection to members of the public who 
have been threatened with violence is within the scope of 
a policeman's or sheriffs employment, even though the 
officer has not been authorized to give such reassurance or, 
in fact, has been expressly forbidden so to do. 

COUNSEL: P. M. Barceloux, Burton J. Goldstein, 
Goldstein, Barceloux & Goldstein and Reginald M. Watt 
for Plaintiffs and Appellants. 

Rich, Fuidge, Dawson & Marsh, Rich, Fuidge, Dawson, 
Marsh, Tweedy & Morris, Thomas A. Tweedy and Joseph 
L. Heenan for Defendant and Respondent. 

JUDGES: Pierce, P. J. Friedman, J., and Van Dyke, J., * 
concurred. 

* Retired Presiding Justice of the District Court 
of Appeal sitting under assignment by the Chair-
man of the Judicial Council. 

OPINION BY: PIERCE 
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[*940] [**509] In this wrongful death action 
against the County of Yuba a demurrer was sustained 
without leave to amend and three of the plaintiffs, the 
minor children (and heirs) of decedent, appealed from the 
judgment of dismissal. 

The ground upon which the trial court sustained the 
demurrer [***2] was that the action was barred by the 
statute of limitations [**510] ( Code Civ. Proc., § 340, 
subd. 3); this because the action had not been filed within 
one year of the death of decedent. While this appeal was 
pending, Cross v. Pacific Gas & Elec. Co. (Jan. 1964) 60 
Cal.2d 690 [36 Cal.Rptr. 321, 388 P.2d 353] , was decided. 
It held, as to the heirs of a decedent who were minors, that 
the statute of limitations was suspended during their mi-
nority and that a judgment of dismissal against such heirs 
was reversible error. 

Respondent concedes that because of the rule in the 
Cross case, supra, the judgment of dismissal cannot be 
sustained upon the ground stated. (1) However, [HN1] if 
the judgment is proper upon any grounds, our duty would 
be to affirm it. ( Stowe v. Fritzie Hotels, Inc., 44 Cal.2d 
416 [282 P.2d 890]; Southall v. Security Title Ins. etc. Co., 
112 Cal.App.2d 321 [246 P.2d 74]; Morris v. National 
Federation of the Blind, 192 Cal.App.2d 162 [ 13 Cal.Rptr. 
336] .) Respondent county now contends that it is not 
liable for the acts or omissions [*941] charged in the 
complaint against its officers in any event and therefore 
the judgment [* **3] was proper. 

The essential allegations of the complaint can be 
simply stated: On September 19, 1960, a deputy sheriff of 
defendant Yuba County, acting on a complaint made by 
plaintiffs' decedent, Elizabeth Morgan, arrested one Avel 
Ashby. The complaint alleges that "[on] or about Sep-
tember 18, 1960, prior to said arrest, and again on Sep-
tember 20, 1960, subsequent to said arrest, the Sheriff and 
Deputies of the County of Yuba undertook to warn 
plaintiffs immediately upon said Ashby's release on bail. 
Said sheriff and deputies had full knowledge that said 
Ashby threatened the life of said ELIZABETH MOR-
GAN." It is further alleged that the warning was not given 
and that as a proximate result thereof said decedent was 
killed by Ashby. 

The contention of respondent county is that neither it 
nor its officers were liable. Its theory is that the acts of the 
sheriff and his deputies were discretionary acts for which 
neither they nor the county are liable either under the 
government tort liability legislation of 1963 (Stats. 1963, 
ch. 1681) or the common law -- this notwithstanding the 
rule in Muskopf v. Corning Hospital Dist., 55 Cal.2d 211 
[ I I Cal.Rptr. 89, 359 P.2d 457], holding [***4] that the 
doctrine of governmental immunity could no longer be 
used to shield a public entity from liability for torts for 
which its agents were liable. 

Respondent, to justify its conclusions, treats the al-
legations of the complaint as charging the public officers 
referred to with negligence in having released a dangerous 
prisoner on bail and, having so construed the pleading, it 
urges that this is an exercise of discretion (in the deter-
mination of whether "public safety will be endangered by 
such release") for which neither the county nor the acting 
officers can be held liable. And respondent cites a pro-
vision of the 1963 legislation, Government Code section 
845.8, which provides that neither a public entity nor its 
employee is liable for an injury resulting from a deter-
mination of whether to release a prisoner. Also cited is 
Government Code section 820.2, providing that a public 
employee is not liable for an act or omission which is "the 
result of the exercise of the discretion vested in him, 
whether or not such discretion be abused." 

As to the facts assumed by respondent, it correctly 
states the statutory rule and, perhaps, the common law 
rule (cf. Azcona v. Tibbs, 190 [***5] Cal.App.2d 425 [12 
Cal.Rptr. 232]). But the facts stated do not accurately 
describe the acts or [*942] omissions charged in the 
complaint. Plaintiffs do not urge that the officers negli-
gently released a dangerous prisoner. The negligence 
charged is the failure to warn, as promised, that a dan-
gerous prisoner was about to be, or had been, released. 

This brings the case into a new category -- the neg-
ligent omission to perform an act voluntarily assumed. 
And the problem for our determination is whether such an 
omission proximately causing a fatality is actionable 
against the entity for which the offending officer works. 

[**511] We first discuss the problem within the 
framework of the 1963 legislation. 

1  Appellants have attacked the 1963 legislation 
as violating both due process and equal protection 
of the laws. We have answered their contentions 
in Flournoy v. State (Nov. 9, 1964) ante, p. 520 
[41 Cal.Rptr. 190] , in which the legislation is held 
to be valid prospectively and, in some cases, ret-
roactively. However, we find appellants' attack on 
the legislation in this case difficult to understand 
since, under the facts here, the legislation, as we 
read it, reaffirms the very rights they would have 
us enforce. 

[* **6] [HN2] 

Government Code section 815.2' as enacted in 1963 
(Stats. 1963, ch. 1681) "imposes upon public entities 
vicarious liability for the tortious acts and omissions of 
their employees" (see Comment 4 Cal. Law Revision 
Com. Report (1963) p. 838), but excludes liability in those 
cases where employees are themselves immune. 
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2 [HN3] Government Code section 815.2 pro-
vides: "(a) A public entity is liable for injury 
proximately caused by an act or omission of an 
employee of the public entity within the scope of 
his employment if the act or omission would, apart 
from this section, have given rise to a cause of 
action against that employee or his personal rep-
resentative. 

"(b) Except as otherwise provided by statute, 
a public entity is not liable for an injury resulting 
from an act or omission of an employee of the 
public entity where the employee is immune from 
liability." 

[HN4] By Government Code section 820.2 
3

public 
employees are immune from liability for acts or omissions 
which are the result of "discretion" vested in them. r **71 

3  [HN5] Government Code section 820.2 pro-
vides: "Except as otherwise provided by statute, a 
public employee is not liable for an injury result-
ing from his act or omission where the act or 
omission was the result of the exercise of the dis-
cretion vested in him, whether or not such discre-
tion be abused." 

(2)  No discretion is exercised in warning those 
whom one has promised to warn of the impending release 
of a dangerous prisoner. The simple act of reaching for a 
telephone or of dispatching a messenger is wholly min-
isterial. (3) [HN6] A discretionary act is one which re-
quires "personal deliberation, decision and judgment" 
while an act is said to be ministerial when it amounts 
"only to an obedience to orders, or the performance 
[*943] of a duty in which the officer is left no choice of 
his own." (See Prosser, Torts (3d ed.) p. 1015.) This 
definition is imperfect but will suffice here. It has been 
criticized as "finespun and more or less unworkable" 
(Prosser, op. cit., p. 1015) and, as regards the definition of 
"discretionary,"  [***8] it is no doubt sometimes a 
too-inclusive classification where the duties of "opera-
tional level" public officers are involved. (Compare 
Dalehite v. United States, 346 U.S. 15 [73 S.Ct. 956, 97 
L.Ed. 1427] , with Indian Towing Co. v. United States, 350 
U.S. 61 [76 S.Ct. 122, 100 L.Ed. 48] .) But in this case we 
do not have to make any "finespun" differentiation. (4) 
Whatever the policy of the law may or should be regard-
ing the nature of the act performed, when an officer makes 
a theretofore - unpromised decision on the question 
whether or not he should warn a threatened victim of a 
prisoner's release, once the decision has been made and 
the promise has been given, the act of carrying out the 
promise is not discretionary in any sense. (See Dillwood v. 
Riecks, 42 Cal.App. 602, 610 [ 184 P. 35] .) 

We now reach the question -- is disregard of such a 
nondiscretionary promise actionable? 

[HN7] By Government Code section 820 
4 
 of the 

1963 legislation it is provided that "[except] as otherwise 
provided by statute (including section 820.2)" a public 
employee is liable, and enjoys the same defenses, as a 
private [**512] person for his acts and omissions. The 
comment [***9] of the California Law Revision Com-
mission (4 Cal. Law Revision Corn. Report (1963) p. 842) 
regarding this section states: "This section declares the 
pre-existing law." 

4 [HN8] Government Code section 820 provides: 
"(a) Except as otherwise provided by statute (in-
cluding section 820.2), a public employee is liable 
for injury caused by his act or omission to the 
same extent as a private person. 

"(b) The liability of a public employee estab-
lished by this part (commencing with section 814) 
is subject to any defenses that would be available 
to the public employee if he were a private per-
son." 

Under the facts of this case a private person would be 
liable. 

(5)  It may be stated as a general principle that 
" [HN9] in the absence of a special relationship between 
the parties, there is no duty to control the conduct of a 
third person so as to prevent him from causing harm to 
another." ( Richards v. Stanley, 43 Cal.2d 60, 65 [271 
P.2d 23] .) Exceptions to this rule exist, however, when 
there has been a voluntary or gratuitous undertaking. 
[***10] (6) A person not required to perform [*944] 
services for another may sometimes do so, and in such 
case, in certain instances, is under a duty to exercise due 
care in performance. (2 Rest., Torts, §§ 323, 324, p. 873 
et seq.; Perry v. D. J. & T. Sullivan, Inc., 219 Cal. 384, 
389-390 [26 P.2d 485]; Griffin v. County of Colusa, 44 
Cal.App.2d 915, 923 [113 P.2d 270] (a decision of this 
court, rule applied to nurses employed by a county hos-
pital); Biondini v. Amship Corp., 81 Cal.App.2d 751, 763 
[185 P.2d 94] -- and see other cases cited 2 Witkin, 
Summary of Cal. Law (7th ed. 1960) Torts, § 241, p. 
1436.) The foregoing cases are illustrative of instances 
where the officer, in addition to promising an act, has 
embarked upon its performance when the casualty occurs. 
These cases do not cover the facts of the instant case. But 
there is another exception to the rule of nonliability for an 
unperformed gratuitous undertaking which does fit the 
facts of this case. (7) It has been held that "[HN10] 
nonfeasance may give rise to tort liability where a person, 
in reasonable reliance thereon, suffers harm, as by re-
fraining from securing other necessary assistance. (2 
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[***11] Rest., Torts, § 325; see also 65 Harv. L. Rev. 
913.)" (2 Witkin, op cit., p. 1437.) (Italics supplied.) 

(8) In the law review article cited by Witkin (Pro-
fessor Seavey, Reliance on Gratuitous Promises or Other 
Conduct, 64 Harv. L. Rev. 913) the author observes (on p. 
919): "[One] who represents that he will extend aid to a 
helpless person is responsible for the harm caused by the 
failure to receive the aid if, but for the defendant's conduct, 
aid would have been rendered by others." (And see 2 Rest., 
Torts, § 325, and comment.) 

We find Fair v. United States (5th Cir. 1956) 234 
F.2d 288 indistinguishable from the case at bench. There 
the heirs of a nurse and two other victims of a homicidal 
assault by an insane Air Force officer sued the govern-
ment for the deaths. The alleged negligence was that of a 
provost marshal who with knowledge of the threats by the 
officer against the victims had promised the latter they 
would be notified if his release was proposed so that 
measures could be taken for their protection. In disregard 
of this promise the officer was released and no warning 
was given. The action was brought under the Federal Tort 
Claims Act, 28 United States [***12] Code Annotated 
sections 1346(b), 2674 and 2680(a) excepting from entity 
liability "[any] claim . . . based upon the exercise or per-
formance or failure to exercise or perform a discretionary 
function or duty on the part of a federal agency or [*945] 
an employee of the Government, whether or not the dis-
cretion involved be abused." (This provision, differently 
worded, is identical in meaning with Government Code, 
section 820.2, quoted above, see footnote 3.) In reversing 
a district court dismissal of the action the circuit court 
held that the foregoing section did not grant immunity. 
(9) Quoting the United States Supreme Court in Indian 
Towing Co. v. United States, supra, the court stated (on p. 
291): "that it was hornbook tort law 'that one who under-
takes to warn the public of danger and thereby induces 
reliance must perform his "good samaritan" task in a 
careful manner.' s Fair v. United States [**513] was 
cited in appellants' brief and was referred to in oral ar-
gument. Respondent has made no attempt to distinguish 
its facts or rule. 

5 The alleged negligence in Indian Towing Co., 
supra, was the failure of the Coast Guard to give 
warning that a light maintained as a navigational 
aid was not working. As a proximate result peti-
tioner's tug and towed barge went aground. In the 
earlier case of Dalehite v. United States, 346 U.S. 
15, 42 [73 S. Ct. 956, 97 L. Ed. 1427, 1444] , it had 
been held that the "discretionary function" excep-
tion did not apply at what the court termed the 
"operational level." The government conceded in 
Indian Towing Co. that discretion was being ex-
ercised at the operational level but contended that 

since the function there being performed was 
strictly "governmental" in character -- one which 
private persons do not perform -- and since the 
statute was intended to fix liability only to the 
extent liability would be imposed upon a private 
individual under the same circumstances, no li-
ability against the government could be imposed. 
The court denied this contention. 

[***13] (10) We have shown above that reliance 
upon the promise is a necessary element of the cause of 
action and in the case at bench reliance has not been 
pleaded. It is not alleged that the promise made created an 
expectation of fulfillment; nor is it alleged that but for 
such reliance and expectation, plaintiffs could and would 
have taken appropriate measures themselves against 
Ashby's threatened assault. On the other hand, it seems 
obvious that these defects of pleading could easily have 
been remedied and that no harm has been or could result 
to the county because of the insufficiency of the original 
pleading. The demurrer was sustained without leave to 
amend and under the circumstances related appellants 
should have an opportunity to bring themselves within the 
rule of liability. Whether appellants will be able to prove 
facts showing a negligent violation of the rights of plain-
tiffs' decedent is another thing. 

Another matter remains to be noted. (11) [HN I 1] A 
public entity is only liable for acts or omissions of the 
public employee "within the scope of his employment." 
( Gov. Code, [*946] § 815.2 -- see fn. 2.) It was sug-
gested by counsel for the county during oral argument that 
the officers [***14] in promising to warn (and in omitting 
the fulfillment of the promise) were not acting in the 
public interest; that they were acting "on their own"; that 
if they were being "good samaritans," it was no part of 
their function as public officers to do so. (12) But 
[HN12] an employer's responsibility for the acts and 
omissions of his employee extends beyond the actual 
furthering or benefiting of the former's interests. The 
functioning of a sheriffs office or police department re-
quires an association of officers with members of the 
public with attendant risks that "someone may be in-
jured." In Carr v. Wm. C. Crowell Co., 28 Cal.2d 652 
[ 171 P.2d 5] , the court, quoting Justice Cardozo, says (on 
p. 656) that such associations "'include the faults and 
derelictions of human beings as well as their virtues and 
obediences. Men do not discard their personal qualities 
when they go to work. Into the job they carry their intel-
ligence, skill, habits of care and rectitude. Just as inevi-
tably they take along also their tendencies to careless-
ness. . .'" 

The bartender in charge of a cocktail lounge who 
assaults a customer is the familiar example of an employer, 
not well served, whose employee is [***15] nevertheless 
acting within the scope of his employment and for whose 
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acts the employer is liable. ( Novick v. Gouldsberry (9th 
Cir. 1949) 173 F.2d 496.) 

(13) [HN13] The giving of reassurance and protec-
tion to members of the public who have been threatened 
with violence is within the scope of a policeman's and 
sheriffs employment, even though the officer has not 
been authorized to give such reassurance -- or, in fact, has  

been expressly forbidden so to do. (See Williams v. 
United States, 350 U.S. 857 [76 S.Ct. 100, 100 L. Ed. 761] , 
reversing 215 F.2d 800 (9th Cir. 1954).) 

The judgment is reversed and the cause remanded for 
further proceedings in accordance with the views herein 
expressed. 
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CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant contractor 
sought review of a judgment of the Superior Court of 
Alameda County (California), which upheld an adminis-
trative decision from respondent, the California Registrar 
of Contractors, citing the contractor for six violations of 
state contractor law and ordering him to pay civil penal-
ties and compensation to a homeowner. 

OVERVIEW: The contractor performed work on a home 
before his contractor's license was issued. The home-
owner pointed out defects in the work, but the contractor 
failed to correct them. The administrative law judge (ALJ) 

ruled that the applicable standard of proof was prepon-
derance of the evidence and found each of the alleged 
violations to be true. The court held that the All applied 
the correct standard of proof. Although procedural due 
process of law required application of the clear and con-
vincing evidence standard of proof in proceedings to 
restrict, suspend or revoke professional or vocational 
licenses, that standard did not apply in a citation pro-
ceeding where the only proposed sanctions were a civil 
penalty or an order of correction pursuant to Bus. & Prof. 
Code, § 7099. Suspension or revocation of the contractor's 
license could not have been ordered because no accusa-
tion had been filed under Gov. Code, § 11503; moreover, 
such an accusation was not required for a citation. Al-
though the citation referred to Bus. & Prof. Code, §§ 7028, 
7125, it sufficed to inform the contractor that he was being 
cited pursuant to the authority in Bus. & Prof. Code, §§ 
7028.7, 7125.2. 

OUTCOME: The court affirmed the trial court's judg-
ment. 

LexisNexis(R) Headnotes 

Civil Procedure > Appeals > Standards of Review > De 
Novo Review 
[HN1] Where only legal issues are raised on appeal, the 
standard of review is de novo. 
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Administrative Law > Agency Adjudication > Hearings 
> Evidence > General Overview 
Evidence > Procedural Considerations > Burdens of 
Proof > Clear & Convincing Proof 
Governments > State & Territorial Governments > Li-
censes 
[HN2] The clear and convincing evidence standard of 
proof applies in proceedings to restrict, suspend or revoke 
professional or vocational licenses. The clear and con-
vincing evidence standard has been applied in a licensed 
contractor disciplinary hearing. 

[HN7] An individual, having obtained the license required 
to engage in a particular profession or vocation, has a 
fundamental vested right to continue in that activity. A 
licensee, having obtained such a fundamental vested right, 
is entitled to certain procedural protections greater than 
those accorded an applicant. The independent judgment 
standard of review must be applied in the trial court to an 
administrative decision that substantially affects such a 
fundamental vested right. Procedural due process of law 
requires a regulatory board or agency to prove the alle-
gations of an accusation filed against a licensee by clear 
and convincing evidence rather than merely by a pre-
ponderance of the evidence. 

Governments > State & Territorial Governments > Li-
censes 
[HN3] In the licensed contractor context, the California 
Registrar of Contractors generally has the power to cite, 
temporarily suspend, or permanently revoke any license 
or registration if the licensee is guilty of or commits any 
one or more of the acts or omissions constituting causes 
for disciplinary action. Bus. & Prof Code, § 7090. 

Governments > State & Territorial Governments > Li-
censes 
[HN4] See Bus. & Prof Code, § 7099. 

Governments > State & Territorial Governments > Li-
censes 
[HN5] If a licensee appeals a citation, the California 
Registrar of Contractors must afford an opportunity for a 
hearing and thereafter issue a decision, based on findings 
of fact, affirming, modifying, or vacating the citation or 
penalty, or directing other appropriate relief. Bus. & Prof. 
Code, §§ 7099.3, 7099.5. 

Administrative Law > Agency Adjudication > Prehear-
ing Activity 
Governments > State & Territorial Governments > Li-
censes 
[HN6] Suspension or revocation of a contractor's license 
cannot be ordered unless certain procedural prerequisites, 
such as the filing of an accusation, are satisfied. 

Administrative Law > Agency Adjudication > Hearings 
> Right to Hearing > Due Process 
Evidence > Procedural Considerations > Burdens of 
Proof > Clear & Convincing Proof 
Governments > State & Territorial Governments > Li-
censes 

Administrative Law > Agency Adjudication > Hearings 
> Right to Hearing > Due Process 
[HN8] The procedural safeguards the Due Process Clause 
requires in an administrative proceeding are not deter-
mined solely based on whether the proceeding is disci-
plinary. Instead, the necessary procedural safeguards are 
determined through a balancing test, which includes as-
sessing the weight of the private interest that will be af-
fected by the official action. 

Administrative Law > Agency Adjudication > Hearings 
> Right to Hearing > Due Process 
Governments > State & Territorial Governments > Li-
censes 
[HN9] Licensed contractors cited for violations and sub-
ject only to sanctions such as correction orders or mone-
tary penalties are not entitled to the same procedural 
safeguards afforded to contractors who face restriction, 
suspension, or revocation of their licenses. 

Governments > State & Territorial Governments > Li-
censes 
[HN10] Bus. & Prof. Code, §§ 7028, 7126 (referring back 
to Bus. & Prof. Code, §§ 7125-7125.4) define misde-
meanor crimes, which may only be prosecuted in a 
criminal court. However, the code also expressly author-
izes the California Registrar of Contractors to cite indi-
viduals for violating the statutory prohibitions. 

Governments > State & Territorial Governments > Li-
censes 
[HN11] See Bus. & Prof. Code, § 7028, subd. (a). 

Governments > State & Territorial Governments > Li-
censes 
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[HN12] Bus. & Prof. Code, § 7028.2, authorizes a 
criminal complaint to be filed only by the California At-
torney General, a district attorney, or a prosecuting at-
torney for a city. However, Bus. & Prof. Code, § 7028.6, 
authorizes, and Bus. & Prof. Code, § 7028.7, requires, the 
California Registrar of Contractors to cite an individual if 
the Registrar has probable cause to believe the individual 
is acting as a contractor without a license and expressly 
provides that the sanctions authorized under this section 
shall be separate from, and in addition to, all other reme-
dies, either civil or criminal. Similarly, Bus. & Prof. Code, 
§ 7125, requires the Contractors' State License Board to 
require contractors to file certificates of workers' com-
pensation insurance unless specifically exempted by 
statute, and Bus. & Prof. Code, § 7126, provides that a 
licensee who fails to comply with such a requirement is 
guilty of a misdemeanor. 

Governments > State & Territorial Governments > Li-
censes 
[HN13] See Bus. & Prof. Code, § 7125.2, subd. (d). 

Administrative Law > Agency Adjudication > Prehear-
ing Activity 
Governments > State & Territorial Governments > Li-
censes 
[11N14] Gov. Code, § 11503, only requires the filing of an 
accusation to initiate a hearing to determine whether a 
right, authority, license or privilege should be revoked, 
suspended, limited or conditioned. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court upheld an administrative decision 
from the Registrar of Contractors citing a contractor for 
six violations of state contractor law and ordering him to 
pay civil penalties and compensation to a homeowner. 
The contractor performed work on a home before his 
contractor's license was issued. The homeowner pointed 
out defects in the work, but the contractor failed to correct 
them. The administrative law judge (ALJ) ruled that the 
applicable standard of proof was preponderance of the 
evidence and found each of the alleged violations to be 
true.  (Superior Court of Alameda County, No. 
RG07355155, Frank Roesch, Judge.) 

The Court of Appeal affirmed the judgment, holding 
that the ALJ applied the correct standard of proof. Al-
though procedural due process of law requires application 
of the clear and convincing evidence standard of proof in 
proceedings to restrict, suspend, or revoke professional or 
vocational licenses, that standard does not apply in a  

citation proceeding where the only proposed sanctions are 
a civil penalty or an order of correction pursuant to Bus. & 
Prof. Code, § 7099. Suspension or revocation of the con-
tractor's license could not have been ordered because no 
accusation had been filed under Gov. Code, § 11503; such 
an accusation is not required for a citation. Although the 
citation referred to Bus. & Prof. Code, §§ 7028, 7125, it 
sufficed to inform the contractor that he was being cited 
pursuant to the authority in Bus. & Prof. Code, §§ 7028.7, 
7125.2. (Opinion by Bruiniers, J.,* with Simons, Acting P. 
J., and Needham, J., concurring.) [*986] 

* Judge of the Contra Costa Superior Court, as-
signed by the Chief Justice pursuant to article VI, 
section 6 of the California Constitution. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 

(1) Business  and Occupational Licenses § 
10--Suspension  and Revocation--Standard of 
Proof--Contractors.--The clear and convincing evidence 
standard of proof applies in proceedings to restrict, sus-
pend, or revoke professional or vocational licenses. The 
clear and convincing evidence standard has been applied 
in a licensed contractor disciplinary hearing. 

(2) Business  and Occupational Licenses § 
10--Suspension and Revocation--Filing of Accusa-
tion--Contractors.--Suspension or revocation of a con-
tractor's license cannot be ordered unless certain proce-
dural prerequisites, such as the filing of an accusation, are 
satisfied. 

(3) Business  and Occupational Licenses § 
10--Suspension and Revocation--Due Proc- 
ess--Independent Judgment Review.--An individual, 
having obtained the license required to engage in a par-
ticular profession or vocation, has a fundamental vested 
right to continue in that activity. A licensee, having ob-
tained such a fundamental vested right, is entitled to cer-
tain procedural protections greater than those accorded an 
applicant. The independent judgment standard of review 
must be applied in the trial court to an administrative 
decision that substantially affects such a fundamental 
vested right. Procedural due process of law requires a 
regulatory board or agency to prove the allegations of an 
accusation filed against a licensee by clear and convincing 
evidence rather than merely by a preponderance of the 
evidence. 

(4) Business  and Occupational Licenses § 
10--Suspension  and Revocation--Lesser Penal-
ties--Standard of Proof--Contractors.--Because a cita- 
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tion hearing on review could only have resulted in civil 
penalties or correction orders against a licensed contractor, 
and could not have resulted in orders suspending, limiting, 
or revoking his license, the preponderance of the evidence 
rather than the clear and convincing evidence standard of 
proof applied. 

[Cal. Forms of Pleading and Practice (2009) ch. 
473F, Agency Adjudication Hearings, § 473F.52; 1 Wit-
kin, Cal. Evidence (4th ed. 2000) Introduction, § 63; 2 
Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) 
Crimes Against Public Peace and Welfare, § 334.] 

(5) Business  and Occupational Licenses § 
10--Suspension and Revocation--Due Process.--The 
procedural safeguards the due process clause requires in 
an administrative proceeding are not determined solely 
based on whether the proceeding is disciplinary. Instead, 
the necessary procedural safeguards are determined 
through a balancing test, which includes [*987] assess-
ing the weight of the private interest that will be affected 
by the official action. 

(6) Business  and Occupational Licenses § 
10--Suspension  and Revocation--Lesser Penal-
ties--Due Process--Contractors.--Licensed contractors 
cited for violations and subject only to sanctions such as 
correction orders or monetary penalties are not entitled to 
the same procedural safeguards afforded to contractors 
who face restriction, suspension, or revocation of their 
licenses. 

(7) Business  and Occupational Licenses § 
10--Suspension and Revocation--Lesser Penalties and 
Misdemeanors.--Bus. & Prof Code, §§ 7028, 7126 (re-
ferring back to Bus. & Prof Code, §§ 7125-7125.4) define 
misdemeanor crimes, which may only be prosecuted in a 
criminal court. However, the code also expressly author-
izes the Registrar of Contractors to cite individuals for 
violating the statutory prohibitions. 

(8) Business  and Occupational Licenses § 
10--Suspension and Revocation--Lesser Penalties and 
Misdemeanors.--Bus. & Prof Code, § 7028.2, authorizes 
a criminal complaint to be filed only by the California 
Attorney General, a district attorney, or a prosecuting 
attorney for a city. However, Bus. & Prof. Code, § 7028.6, 
authorizes, and Bus. & Prof. Code, § 7028.7, requires, the 
Registrar of Contractors to cite an individual if the Reg-
istrar has probable cause to believe the individual is acting 
as a contractor without a license and expressly provides 
that the sanctions authorized under this section shall be 
separate from, and in addition to, all other remedies, either 
civil or criminal. Similarly, Bus. & Prof Code, § 7125, 
requires the Contractors' State License Board to require 
contractors to file certificates of workers' compensation  

insurance unless specifically exempted by statute, and Bus. 
& Prof. Code, § 7126, provides that a licensee who fails to 
comply with such a requirement is guilty of a misde-
meanor. 

(9) Business and Occupational Licenses § 11--Citation 
Proceeding--Accusation.-- Gov. Code, § 11503, which 
requires the filing of an accusation to initiate an adminis-
trative adjudication hearing, does not apply to a citation 
proceeding under Bus. & Prof Code, §§ 7099-7099.11, 
which do not seek restriction, suspension, or revocation of 
a contractor's license. 

COUNSEL: Timothy J. Owen, in pro. per., for Plaintiff 
and Appellant. 

Edmund G. Brown, Jr., Attorney General, and Diann 
Sokoloff, Deputy Attorney General, for Defendant and 
Respondent. 

JUDGES: Opinion by Bruiniers, J., with Simons, Acting 
P. J., and Needham, J., concurring. 

OPINION BY: Bruiniers [*988] 

OPINION 

[**168] BRUINIERS, J. '--A licensed contractor 
was cited for six violations of state contractor law and 
ordered to pay civil penalties and compensation to the 
injured homeowner. He challenged [**169] the citation, 
which was upheld by the Registrar of Contractors after an 
administrative hearing at which the violations were found 
true by a preponderance of the evidence. The contractor 
argues the standard of proof should have been clear and 
convincing evidence. We conclude the agency applied the 
correct standard of proof. We also reject the contractor's 
contention that he was improperly convicted of criminal 
misdemeanors through an administrative proceeding, and 
his argument that the administrative hearing was proce-
durally flawed because no accusatory pleading was filed. 

*  Judge [***2] of the Contra Costa Superior 
Court, assigned by the Chief Justice pursuant to 
article VI, section 6 of the California Constitution. 

BACKGROUND 

The following facts are taken from the administrative 
law judge's findings, which are not disputed for purposes 
of this appeal. On June 28, 2005, Timothy J. Owen ver-
bally agreed to replace 18 windows, install a sliding glass 
door, and replace the front door in a Kensington home for 
$ 19,000. He performed the work in July and August 2005, 
even though his contractor's license was not issued until 
September 2005. The homeowner asked other contractors 
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to review the quality of Owen's work, and it was found 
deficient. When the homeowner confronted Owen on the 
matter, he became angry, demanded more money, and 
ultimately abandoned the project. The homeowner hired 
another contractor to correct and complete the work at a 
cost of $ 13,265. 

The Registrar of Contractors (Registrar) issued a ci-
tation to Owen alleging six violations of the Business and 
Professions Code: ' (1) engaging in the business of con-
tractor without a license (§ 7028); (2) willfully and mate-
rially departing from trade standards of good workman-
ship (§ 7109); (3) failing to correct [***3] or complete a 
project for the stated contract price, causing the owner to 
secure the services of another contractor (§ 7113); (4) 
failing to include required provisions in the contract (§ 
7159); (5) willfully or fraudulently acting in a manner that 
substantially injured another (§ 7116); and (6) falsely 
claiming a workers' compensation insurance exemption (§ 
7125, subd. (b)). [*989] The citation imposed civil pen-
alties totaling $ 1,600 and an order of correction requiring 
Owen to pay the homeowner $ 7,880.79. 

1  All statutory references are to the Business and 
Professions Code unless otherwise indicated. 

Owen contested the citation and a hearing was held 
before an administrative law judge (ALT) of the Con-
tractors' State License Board. Before the hearing com-
menced, Owen argued that the standard of proof at the 
hearing should be clear and convincing evidence, but the 
All ruled the applicable standard of proof was prepon-
derance of the evidence. Following four days of testimony, 
the ALT found each of the alleged violations to be true, 
and increased the civil penalties to $ 2,000 after finding 
Owen's conduct was deceitful, grave and egregious. The 
Registrar adopted the ALJ's proposed decision in Sep-
tember [***4] 2007 and his decision became final in 
October. 

In November 2007, Owen filed a petition for admin-
istrative mandamus asking the court to set aside the deci-
sion on the ground that the ALJ applied the wrong stan-
dard of proof. (Code Civ. Proc., § 1094.5.) After briefing, 
the trial court ruled that the preponderance of the evidence 
was the correct standard of proof and denied the petition. 

DISCUSSION 

Owen argues the All applied the wrong standard of 
proof, that the ALJ improperly [**170] convicted him of 
misdemeanors without criminal jurisdiction, and that the 
hearing was procedurally flawed because it was not initi-
ated with a formal accusatory pleading. [HN1] Because 
only legal issues are raised on appeal, our standard of 
review is de novo. (Steinsmith v. Medical Board (2000) 85 

Cal.App.4th 458, 465 [102 Cal. Rptr. 2d 115] (Stein-
smith).) 

I. Standard of Proof at the AU Hearing 

Owen argues the standard of proof required in all 
professional or vocational license disciplinary proceed-
ings is clear and convincing proof to a reasonable cer-
tainty. We conclude the preponderance standard was 
appropriate in the citation proceeding because the only 
potential sanctions were orders of correction and civil 
penalties. 

(1) Owen relies on a line of cases [***5] holding that 
[HN2] the clear and convincing evidence standard of 
proof applies in proceedings to restrict, suspend or revoke 
professional or vocational licenses. In the lead case of 
Ettinger v. Board of Medical Quality Assurance, the court 
held that "the proper standard of proof in an administra-
tive hearing to revoke or suspend a doctor's license should 
be clear and convincing proof to a reasonable certainty 
and not a [*990] mere preponderance of the evidence." 
(Ettinger v. Board of Medical Quality Assurance (1982) 
135 Cal.App.3d 853, 856 [185 Cal. Rptr. 601] (Ettinger).) 
Ettinger in turn relied on cases holding that this height-
ened standard of proof applies in proceedings to disbar an 
attorney or to suspend or revoke a real estate license. (Id. 
at p. 855, citing Furman v. State Bar (1938) 12 Cal.2d 
212, 229 [83 P.2d 12] (Furman); Small v. Smith (1971) 16 
Cal.App.3d 450, 457 [94 Cal. Rptr. 136] (Small); Realty 
Projects, Inc. v. Smith (1973) 32 Cal.App.3d 204, 212 
[ 108 Cal. Rptr. 71] (Realty Projects); see also Kapelus v. 
State Bar (1987)44 Cal.3d 179, 184, fn. 1 [242 Cal. Rptr. 
196, 745 P.2d 917] (Kapelus); cf. San Benito Foods v. 
Veneman (1996) 50 Cal.App.4th 1889, 1892-1895 [58 
Cal. Rptr. 2d 571] [heightened standard of proof not 
required in proceeding to revoke nonprofessional food 
processing license]; Mann v. Department of Motor Vehi-
cles (1999) 76 Cal.App.4th 312, 318-320 [90 Cal. Rptr. 
2d 277] [***6] [same, with respect to vehicle salesper-
son's license].) Although Owen does not cite any case that 
holds the clear and convincing evidence standard of proof 
applies in a licensed contractor disciplinary proceeding, 
the Registrar does not dispute that the higher standard 
would apply in a proceeding seeking suspension, or 
revocation of a contractor's license. (See Viking Pools, Inc. 
v. Maloney (1989) 48 Cal.3d 602, 605 [257 Cal. Rptr. 320, 
770 P.2d 732] [noting that ALT applied clear and con-
vincing evidence standard in licensed contractor disci-
plinary hearing without addressing whether the higher 
standard was required].) 

(2) The question before us is whether the clear and 
convincing evidence standard also applies in a citation 
proceeding where the only proposed sanctions are a civil 
penalty or an order of correction, and which does not 
involve restriction, suspension, or revocation of a con- 
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tractor's license. [HN3] In the licensed contractor context, 
the Registrar generally has the power to "cite, temporarily 
suspend, or permanently revoke any license or registration 
if the ... licensee ... is guilty of or commits any one or 
more of the acts or omissions constituting causes for 
disciplinary action." (§ 7090; see also § 7095.) A [***7] 
subset of statutes, however, provides for citation pro-
ceedings with more limited remedies. (§§ 7099-7099.11.) 
[HN4] "If, upon investigation, the registrar has probable 
cause to believe that a licensee ... has committed any acts 
or omissions which are grounds for denial, [**171] 
revocation, or suspension of license, he or she may, in lieu 
of proceeding pursuant to this article, issue a citation to 
the licensee ... . Each citation ... may contain an order of 
correction fixing a reasonable time for correction of the 
violation or an order ... for payment of a specified sum to 
an injured party in lieu of correction, and may contain an 
assessment of a civil penalty." (§ 7099, italics added.) 
[HN5] If the licensee appeals a citation, the Registrar 
must afford an opportunity for a hearing and "thereafter 
issue a decision, based on findings [*991] of fact, af-
firming, modifying, or vacating the citation or penalty, or 
directing other appropriate relief." (§ 7099.5; see § 
7099.3.) [HN6] Suspension or revocation of a license 
cannot be ordered unless certain procedural prerequisites, 
such as the filing of an accusation, are satisfied. (See, e.g., 
Gov. Code, § 11503.) 

2 
 Those procedures were not in-

voked here. 

2 "A hearing to determine [***8] whether a right, 
authority, license or privilege should be revoked, 
suspended, limited or conditioned shall be initi-
ated by filing an accusation. The accusation shall 
be a written statement of charges which shall set 
forth in ordinary and concise language the acts or 
omissions with which the respondent is charged, 
to the end that the respondent will be able to pre-
pare his defense. It shall specify the statutes and 
rules which the respondent is alleged to have 
violated, but shall not consist merely of charges 
phrased in the language of such statutes and rules. 
The accusation shall be verified unless made by a 
public officer acting in his official capacity or by 
an employee of the agency before which the pro-
ceeding is to be held. The verification may be on 
information and belief." (Gov. Code, § 11503.) 

Neither party has cited, and we have not found, any 
case law that directly addresses the appropriate standard 
of proof in a citation proceeding such as that described in 
section 7099 et seq. Therefore, we look to the principles 
underlying the Ettinger line of cases for guidance on the 
issue. 

(3) In Hughes v. Board of Architectural Examiners, 
the Supreme Court linked the Ettinger cases to procedural  

[***9] due process principles. 3 (Hughes v. Board of Ar-
chitectural Examiners (1998) 17 Cal.4th 763, 788-789 
[72 Cal. Rptr. 2d 624, 952 P.2d 641] .) "[W]e often have 
recognized that [HN7] an individual, having obtained the 
license required to engage in a particular profession or 
vocation, has a 'fundamental vested right' to continue in 
that activity. [Citations.] [11[] A licensee, having obtained 
such a fundamental vested right, is entitled to certain 
procedural protections greater than those accorded an 
applicant. For example, this court repeatedly has held, 
with exceptions not pertinent here, that the 'independent 
judgment' standard of review must be applied [in the trial 
court] to an administrative decision that substantially 
affects such a fundamental vested right. [Citations.'" (Id. 
at pp. 788-789.) "Similarly, it has been held that proce-
dural due process of law requires a regulatory board or 
agency to prove the allegations of an accusa- [*992] tion 
filed against a licensee by clear and convincing evidence 
rather than merely by [**172] a preponderance of the 
evidence. (See, e.g., Kapelus[, supra, 44 Cal.3d at p.] 184, 
fn. 1  ; Ettinger[, supra, 135 Cal.App.3d at p.] 856 ... ; 
[citation].)" (Id. at p. 789, fn. 9.) 

3  The rationale of the Ettinger cases [***10] 
themselves is not entirely clear. Furman relies on 
a disbarment case in which the Supreme Court 
held clear and convincing evidence was required 
because of the quasi-criminal nature of the pro-
ceeding and because removing or suspending a 
person from the practice of his or her profession 
deprived the person of "'personal and property 
rights.-  (In re Bar Association of San Francisco 
(1921) 185 Cal. 621, 623-624 [198 P. 7], cited in 
Furman, supra, 12 Cal.2d at p. 229.) Ettinger, 
Realty Projects, and Small followed Furman 
based on the similarities between disbarment 
proceedings and the professional disciplinary 
proceedings at issue in those cases. (Ettinger, su-
pra, 135 Cal.App.3d at pp. 855-856; Realty Pro-
jects, supra, 32 Cal.App.3d at p. 212; Small, supra, 
16 Cal.App.3d at pp. 457-458.) 

Although courts have not considered the appropriate 
standard of proof in administrative citation proceedings, 
courts have addressed the appropriate trial court standard 
of review (independent judgment or substantial evidence) 
with respect to citation proceedings. Because both pro-
cedural requirements derive from similar due process 
considerations, we take guidance from those cases, which 
have held that the heightened [***11] standard of review 
(independent judgment) does not apply. In Handyman 
Connection of Sacramento, Inc. v. Sands, the Third Ap-
pellate District held that the independent judgment stan-
dard of review did not apply on review of a citation pro-
ceeding where a licensed contractor was fined for four 
violations of the Contractors' State License Law (§ 7000 

Received 
June 17, 2011
Commission on
State Mandates



Page 7 
176 Cal. App. 4th 985, *; 98 Cal. Rptr. 3d 167, **; 

2009 Cal. App. LEXIS 1374, *** 

et seq.). (Handyman Connection of Sacramento, Inc. v. 
Sands (2004) 123 Cal.App.4th 867, 871, 880 [20 Cal. 
Rptr. 3d 727] (Handyman).) The court explained, "In a 
case such as this one, where the only sanction imposed is a 
fine--not revocation, suspension, or restriction of the 
petitioner's license--no fundamental vested right is im-
plicated and the trial court is not authorized to exercise 
independent judgment on the evidence." (Id. at p. 880.) 
Handyman followed Steinsmith, which similarly held that 
the independent judgment standard of review did not 
apply in a case where a physician was cited for aiding the 
unlicensed practice of medicine by others and merely 
fined $ 500. (Steinsmith, supra, 85 Cal.App.4th at pp. 460, 
464-465.) Steinsmith in turn followed Steve P. Rados, Inc. 
v. California Occupational Safety & Health Appeals 
Board, which so held in a case where a licensed contractor 
was cited [***12] for violating a construction safety 
order and assessed a civil penalty. (Steve P. Rados, Inc. v. 
California Occupational Saf. & Health Appeals Bd. 
(1979) 89 Cal.App.3d 590, 593-594 [ 152 Cal. Rptr. 510] 
(Rados).) 

(4) Because Hughes indicates that application of the 
"independent judgment" standard of review and the "clear 
and convincing evidence" standard of proof both depend 
on the nature of the fundamental vested property right at 
issue in a licensee disciplinary case, we find the Handy-
man, Steinsmith, and Rados rationales persuasive as to the 
standard of proof applicable in citation proceedings. We 
conclude that, because the citation hearing on review 
could only result in civil penalties or correction orders, 
and could not have resulted in orders suspending, limiting, 
or revoking Owen's license, the preponderance of the 
evidence rather than the clear and convincing evidence 
standard of proof applied. [*993] 

(5) Owen, however, argues that the citation hearing is 
nonetheless a "disciplinary" hearing within the meaning 
of the statutory scheme and thus necessarily falls under 
the Ettinger rule. He correctly observes that the statutes 
governing citation proceedings are codified in an article 
of the Business and Professions [***13] Code entitled 
"Disciplinary Proceedings" (div. 3, ch. 9, art. 7; Stats. 
1939, ch. 37, § 1, pp. 381, 389 [article heading enacted by 
Legislature]), that statutes in the article seem to use the 
term "disciplinary action" to include both citations and 
suspension, or revocation of a license (§ 7090), and that 
the ALJ at one point in his decision suggested he was 
imposing "discipline." (§§ 7090, 7099-7099.11.) How-
ever, [HN8] Owen is incorrect that the procedural safe-
guards the due process clause requires in an administra-
tive proceeding are determined solely based on [**173] 
whether the proceeding is "disciplinary." Instead, the 
necessary procedural safeguards are determined through a 
balancing test, which includes assessing the weight of " 
'the private interest that will be affected by the official  

action ...  " (Saleeby v. State Bar (1985) 39 Cal.3d 547, 
565 [216 Cal. Rptr. 367, 702 P.2d 525] .) In the public 
employment context, the court has held that "civil service 
employees upon whom short suspensions had been im-
posed for disciplinary reasons were not entitled to full 
procedural presuspension protection of the kind provided 
before termination of employment. (See Skelly v. State 
Personnel Bd. (1975) 15 Cal.3d 194 [ 124 Cal. Rptr. 14, 
539 P.2d 774] .)" (Id. at p. 564.) (6) Similarly, [***14] we 
join the Handyman, Steinsmith, and Rados courts in con-
cluding that [HN9] licensed contractors cited for viola-
tions and subject only to sanctions such as correction 
orders or monetary penalties are not entitled to the same 
procedural safeguards afforded to contractors who face 
restriction, suspension, or revocation of their licenses. 

Owen argues that his citation proceeding was 
equivalent to a disciplinary proceeding that could result in 
suspension or revocation of his license because if he fails 
to pay the fines and penalties assessed by the Registrar his 
license will be suspended or revoked by operation of law. 
4  (See § 7090.1.) We disagree. That the Registrar can 
enforce the correction orders and [*994] penalties in this 
manner 

5 
 does not change the fact that the greatest sanc-

tion that could be imposed in the citation proceeding itself 
was a fine or penalty, not suspension or revocation of his 
license. Critically, Owen does not argue that the fines and 
penalties imposed were so burdensome as to be tanta-
mount to a suspension or revocation of his license. 

4 Alternatively, Owen argues the preponderance 
of the evidence standard is acceptable at the cita-
tion hearing if the issue to be decided at [***15] 
the hearing is limited to whether there was prob-
able cause to believe the alleged violations oc-
curred, and that a hearing on whether the viola-
tions actually occurred would take place later and 
would be subject to a clear and convincing evi-
dence standard of proof. We disagree with this 
creative interpretation of the statutory scheme. 
Section 7099 authorizes the Registrar to issue a 
citation upon probable cause to believe a violation 
has occurred. (§ 7099.) The citation alleges an 
actual violation: "Each citation shall be in writing 
and shall describe with particularity the nature of 
the violation, including a reference to the provi-
sions alleged to have been violated." (Ibid.) After 
the hearing, the Registrar decides based on find-
ings of fact whether to affirm, modify or vacate 
the citation. (§ 7099.5.) Because the citation itself 
alleged that certain violations occurred, an affir-
mance of the citation finds that the violations in 
fact occurred, not that there is probable cause to 
believe they occurred. 
5 In December 2008, Owen asked us to take ad- 
ditional evidence pursuant to Code of Civil Pro- 
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cedure section 909 of the Registrar's suspension of 
his license for failure to comply with the [***16] 
citation order he is challenging in this appeal. He 
also asked us to take judicial notice of an official 
record of the revocation of his license on August 
25,2008, for failure to comply with the same order. 
In January 2009, we denied the motion to take 
additional evidence and deferred a ruling on the 
request for judicial notice. We now deny the re-
quest for judicial notice because events that take 
place after entry of the final administrative order 
under review are outside the proper scope of our 
review. (See Vons Companies, Inc. v. Seabest 
Foods, Inc. (1996) 14 Cal.4th 434, 444, fn. 3 [58 
Cal. Rptr. 2d 899, 926 P.2d 1085] .) 
6 Owen suggests that he would have had to forfeit 
his right to appeal the trial court's decision (by 
satisfying the correction order and penalty as-
sessment) in order to avoid suspension or revoca-
tion of his license, but the case he cites refutes his 
contention. (See Ryan v. California Interscholas-
tic Federation (2001) 94 Cal.App.4th 1033, 1040 
[ 114 Cal. Rptr. 2d 787] ["compliance or satisfac-
tion [of a judgment] that is compelled does not 
constitute a waiver of the right to appeal. Such a 
waiver is implied only where the satisfaction or 
compliance is the product of compromise or is 
coupled with an agreement not to appeal."].) 

[**174] We [***17] conclude the All properly 
applied the preponderance of the evidence standard of 
proof at Owen's citation hearing. 

II. Criminal Jurisdiction 

Owen argues the AU effectively convicted him of 
two misdemeanors when it found he violated sections 
7028 and 7125, and that it acted unlawfully in doing so 
because it had no jurisdiction over criminal prosecutions. 
This argument lacks merit. 

(7) Owen correctly observes that [HN10] sections 
7028 and 7126 (which refers back to §§ 7125-7125.4) 
define misdemeanor crimes, which may only be prose-
cuted in a criminal court. However, the code also ex-
pressly authorizes the Registrar to cite individuals for 
violating the statutory prohibitions. Section 7028, subdi-
vision (a), provides, [BN11] "It is a misdemeanor for any 
person to engage in the business or act in the capacity of a 
contractor within this state without having a license 
therefor, unless the person is particularly exempted from 
the provisions of this chapter." [HN12] (8) Section 7028.2 
authorizes a criminal complaint to be filed only by the 
Attorney General, a district attorney or a prosecuting 
attorney for a city. However, section 7028.6 authorizes 
and section 7028.7 requires the Registrar to cite an indi-
vidual if the [***18] Registrar has probable cause to  

believe the individual is acting as a contractor without a 
license and expressly provides, The sanctions autho- 
[*995] rized under this section shall be separate from, and 
in addition to, all other remedies either civil or criminal." 
(Ibid.) 

Similarly, section 7125 requires the Contractors' 
State License Board to require contractors to file certifi-
cates of workers' compensation insurance unless specifi-
cally exempted by statute, and section 7126 provides that 
a licensee who fails to comply with such a requirement is 
guilty of a misdemeanor. However, section 7125.2, sub-
division (d), provides that [111\113] "with respect to an 
unlicensed individual acting in the capacity of a contrac-
tor who is not otherwise exempted from the provisions of 
this chapter, a citation may be issued by the registrar 
under Section 7028.7 for failure to comply with this arti-
cle and to maintain workers' compensation insurance." 

Owen argues that if the Registrar intended to proceed 
under sections 7028.7 and 7125.2, he should have cited 
Owen under those statutes rather than for violating sec-
tions 7028 and 7125. However, the statutes cited by the 
Registrar describe the statutory requirements Owen al-
legedly violated. [***19] Sections 7028.7 and 7125.2 
merely authorize the Registrar to sanction the violations 
by way of a citation. The citations appropriately put Owen 
on notice of the violations he allegedly committed. 

III. Failure to File an Accusation 

(9) Owen argues the Registrar's decision must be set 
aside because he failed to file an accusation to initiate the 
hearing before the AU. This argument is forfeited be-
cause Owen did not raise the argument in the administra-
tive proceeding or in the trial court. ' (Ward v. Taggart 
(1959) 51 Cal.2d 736, 742 [336 P.2d 534] .) In any event, 
the argument lacks merit. Owen correctly notes that 
hearings on contested citations must be conducted in 
accordance with the Administrative Procedure Act's pro-
cedures for administrative adjudications. (§ 7099.5; Gov. 
Code, § 11500 et seq.) He argues that Government Code 
section 11503 requires the filing [**175] of an accusa-
tion to initiate the hearing. However, [HN14] that statute 
only requires the filing of an accusation to initiate a 
"hearing to determine whether a right, authority, license 
or privilege should be revoked, suspended, limited or 
conditioned." (Ibid.) As already explained, the citation 
proceeding did not seek restriction, suspension, or revo-
cation of [***20] Owen's license. 

7 Owen represents that he raised the issue in a 
reply brief he filed in the trial court, but that brief 
is not included in the appellate record. 

[*996]  

DISPOSITION 
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The judgment is affirmed. Owen shall pay the Reg-
istrar's costs on appeal. 

Simons, Acting P. J., and Needham, J., concurred. 

A petition for a rehearing was denied August 18, 
2009, and appellant's petition for review by the Supreme 
Court was denied November 19, 2009, S176433. 
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EDWARD F. PARKER, Plaintiff and Appellant, v. CITY OF FOUNTAIN VALLEY 
et al., Defendants and Respondents 

Civ. No. 25139 

Court of Appeal of California, Fourth Appellate District, Division Two 
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December 23, 1981 

PRIOR HISTORY: r **11 Superior Court of Orange 
County, No. 319783, Edward J. Wallin, Judge. 

DISPOSITION: The judgment is reversed and the case 
is remanded to the trial court with instructions to issue a 
peremptory writ of mandate compelling the city to set 
aside its decision sustaining the termination of appellant 
from employment with the city; to reconsider its decision, 
following a hearing conducted pursuant to a fair proce-
dure which accords with the requirements of due process; 
and pending the hearing, to pay appellant back pay for the 
period between the date of his termination and the date of 
the hearing before the city manager. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant former police 
officer sought review of a decision of the Superior Court 
of Orange County (California), which denied appellant's 
petition for a writ of mandate to compel respondent city to 
reinstate him to his permanent position in the police de-
partment. Appellant had been dismissed for using exces-
sive force during an arrest. 

OVERVIEW: Appellant, former police officer's, tenured 
employment was terminated by respondent city after 
appellant was found to have used excessive force during 
an arrest. Appellant was given a pre-disciplinary hearing 
and a post-termination administrative hearing, but did not 
have an opportunity to cross-examine witnesses. Appel- 

lant filed a petition for a writ of mandate, by which he 
sought to compel respondent to reinstate him to his per-
manent position. The trial court denied the writ, and ap-
pellant sought review. The court reversed and held that 
appellant's pretermination hearing did not fulfill mini-
mum constitutional due process requirements, and that 
respondent never assumed the burden of proving the 
charges against appellant in the post-termination hearing. 
Appellant was not provided with a copy of materials upon 
which his termination was based and was not accorded a 
right to respond thereto. The record made it quite clear 
that respondent improperly shifted the burden of proof to 
appellant to disprove the charges against him. 

OUTCOME: The court reversed, and remanded with 
direction to the trial court to issue a peremptory writ to 
compel respondent city to set aside its decision and hold a 
new hearing, because appellant police officer had been 
denied his fundamental due process rights in the prior 
proceedings and the burden of proof had been impermis-
sibly shifted onto appellant. The court also ordered that 
appellant receive back pay pending the new hearing. 

LexisNexis(R) Headnotes 

Governments > Legislation > Statutes of Limitations > 
Time Limitations 
Governments >. Local Governments > Duties & Powers 
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Governments > Local Governments > Employees & 
Officials 
[11N1] Fountain Valley Municipal Code § 2.52.160, pro-
vides that any employee below department head level 
shall have the right of appeal to the city manager from any 
disciplinary action taken by his department or division 
head. Such appeal must be filed with the city manager 
within ten working days after receipt of written notice of 
such disciplinary action. The city manager shall cause 
such appeal to be investigated and shall conduct a hearing 
as provided in accordance with the requirements and 
procedures set forth in the personnel rules adopted pur-
suant to this chapter. The decision of the city manager 
shall be final except as provided in Fountain Valley Mu-
nicipal Code § 2.52.200. Section 2.52.200 provides that 
the city council specifically reserves the right, in cases it 
deems exceptional, to act as the final authority. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > General Overview 
Constitutional Law > Substantive Due Process > Scope 
of Protection 
[IAN2] It is now established that when a person has a 
legally enforceable right to receive a government benefit, 
provided certain facts exist, this right constitutes a prop-
erty interest protected by the due process provisions of 
both federal and state constitutions. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
Governments > State & Territorial Governments > Em-
ployees & Officials 
[HN3] It is clear that due process does not require the state 
to provide an employee with a full trial-type evidentiary 
hearing prior to the initial taking of punitive action. 
However, due process does mandate that the employee be 
accorded certain procedural rights before the discipline 
becomes effective. As a minimum, these preremoval 
safeguards must include notice of the proposed action, the 
reasons therefor, a copy of the charges and materials upon 
which the action is based, and the right to respond, either 
orally or in writing, to the authority initially imposing 
discipline. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
[HN4] An administrative hearing does not fulfill the 
minimum constitutional requirements when an employee 
is not provided with a copy of materials upon which his  

termination is based and is not accorded a right to respond 
thereto. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
[HN5] It is axiomatic, in disciplinary administrative 
proceedings, that the burden of proving the charges rests 
upon the party making the charges. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Governments > Local Governments > Police Power 
[HN6] The obligation of a party to sustain the burden of 
proof requires the production of evidence in a evidentiary 
hearing held for that purpose. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
[HN7] Where an administrative hearing is the first evi-
dentiary inquiry into the facts giving rise to an employee's 
discharge, the city, not the employee, is required to bear 
the burden of proof. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court denied a petition for a writ of admin-
istrative mandamus filed by a tenured city police officer, 
The city police chief had terminated the officer's em-
ployment after holding a hearing on charges that the of-
ficer had used excessive force in making an arrest. On the 
officer's appeal to the city manager, the manager had 
upheld the police chiefs decision. (Superior Court of 
Orange County, No. 319783, Edward J. Wallin, Judge.) 

The Court of Appeal reversed with directions, hold-
ing that the city had denied the officer his constitutional 
right to procedural due process. Though prior to the po-
lice chiefs hearing the officer was given notice of the 
charges, copies of the written materials upon which the 
action was based, and a right to respond to the charges, 
subsequent to the hearing the police chief terminated the 
officer's employment after considering new written ma-
terials which had not been provided to the officer and as to 
which the officer had not been given an opportunity to 
respond. The court held that the fact that the officer was 
given a right of appeal to the city manager did not satisfy 
the due process requirements for the pretermination pro-
cedure. Further, the court held that at the hearing before 
the city manager the city denied the officer due process 
since the city did not assume the burden of proving the 
charges, as it was required to do after failing to do so at the 
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proceeding before the police chief. At that proceeding, the 
police chief had considered only unsworn statements and 
no witness testified; thus, no evidence had been produced 
therein. (Opinion by Morris, J., with Kaufman, Acting P. 
J., and Tamura, J., * concurring.) 

* Retired Associate Justice of the Court of Ap-
peal sitting under assignment by the Chairperson 
of the Judicial Council. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports, 3d 
Series 

(1) Constitutional Law § 102--Due Process--Right to 
Governmental Benefit. --A person's legally enforceable 
right to receive a government benefit in the event that 
certain facts exist constitutes a property interest protected 
by due process. 

(2) Civil Service § 9--Discharge, Demotion, Suspension, 
and Dismissal--Administrative Hearing--Procedural 
Due Process--Right to Respond to Materials Forming 
Basis of Charges. --A city denied a tenured city police 
officer his constitutional right to procedural due process, 
where the city police chief conducted a disciplinary 
hearing on allegations that the officer had used excessive 
force in making an arrest and where, though the officer 
was, prior to the hearing, given notice of the charges, 
copies of the written materials upon which the action was 
based, and a right to respond to the charges, subsequent to 
the hearing the police chief terminated the officer's em-
ployment after considering new written materials which 
had not been provided to the officer and as to which the 
officer had not been given an opportunity to respond. The 
fact that the officer was given a right of appeal to the city 
manager did not satisfy the due process requirements for 
pretermination procedure. However, the police chiefs 
failure to include in the charges a prior incident, which 
had resulted in a two-day suspension of the officer for 
giving a karate kick to a suspect, did not also constitute a 
denial of procedural due process, since that incident was 
considered by the police chief for the limited purpose of 
determining the appropriate punishment, and the officer 
knew of that incident and did not dispute the fact of the 
suspension resulting therefrom. 

(3) Administrative Law § 49--Administrative Ac-
tions--Adjudication--Evidence--Burden of Proof and 
Presumptions--Disciplinary Proceedings. --In disci-
plinary administrative proceedings, the burden of proving 
the charges rests upon the party making the charges. The  

obligation of the party to sustain the burden of proof re-
quires the production of evidence for that purpose. 

(4) Civil Service § 9--Discharge, Demotion, Suspension, 
and Dismissal--Administrative Hearing--Procedural 
Due Process--Burden of Proof. --In an administrative 
hearing at which a city manager upheld a city police 
chiefs prior decision to terminate a police officer's em-
ployment for cause, the city denied the officer his con-
stitutional rights to procedural due process, where the city 
never assumed the burden of proving the charges. The city 
had not met this burden at the proceeding before the po-
lice chief, since, at that proceeding, the police chief con-
sidered only unsworn statements and no witnesses testi-
fied; thus, the city was required to bear the burden at the 
administrative hearing, in which proper evidence was first 
produced. 

(5) Appellate Review § 32--Presenting and Preserving 
Questions in Trial Court--Effect of Failure to Assert 
Issue in Trial Court. --An issue or theory of a case that 
was not asserted in the trial court may not be raised for the 
first time on appeal. 

(6) Appellate Review § 149--Questions of Law and 
Fact--Sufficiency of Evidence--Power of 
Court--Substantial Evidence Rule.  --In reviewing 
evidence on appeal all conflicts must be resolved in favor 
of the respondent, and all legitimate and reasonable in-
ferences indulged in to uphold a verdict if possible. When 
a verdict is attacked as being unsupported by the evidence, 
the power of the appellate court begins and ends with a 
determination as to whether there is any substantial evi-
dence, contradicted or uncontradicted, which will support 
the conclusion reached by the trier of fact. When two or 
more inferences can reasonably be deduced from the facts, 
the reviewing court is without power to substitute its 
deductions for those of the trial court. 

(7) Administrative Law § 133--Judicial Review and 
Relief--Scope and Extent of Re- 
view--Evidence--Independent Judgment Rule. --In a 
proceeding for a writ of administrative mandamus, the 
proper standard of review in a case involving a funda-
mental vested right is the independent judgment test. 

COUNSEL: Silver & Kreisler and Richard M. Kreisler 
for Plaintiff and Appellant. 

Rourke & Woodruff, Thomas L. Woodruff and Alan R. 
Burns for Defendants and Respondents. 

JUDGES: Opinion by Morris, J., with Kaufman, Acting 
P. J., and Tamura, J., * concurring. 
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* Retired Associate Justice of the Court of Ap-
peal sitting under assignment by the Chairperson 
of the Judicial Council. 

OPINION BY: MORRIS 

OPINION 

[*102] [**353] Appellant, Edward F. Parker, ap-
peals the denial of his petition for a writ of mandate, by 
which he sought reinstatement to his permanent position 
in respondent city's [***2] police department. 

On May 6, 1978, appellant was employed with re-
spondent City of Fountain Valley as a police sergeant, and 
was the senior officer in charge in responding to a com-
plaint about a party in a residential neighborhood. Ap-
pellant was subsequently charged with using excessive 
force in connection with the arrest of certain party-goers. 
Appellant was given notice of the charges, a copy of the 
materials upon which the charges were based, and an 
opportunity to respond to those charges at a prediscipli-
nary hearing held before the Chief of Police, M. K. Fortin, 
on March 13, 1979. At the hearing appellant responded to 
written statements made by other officers who were pre-
sent at the scene of the arrest, but no witnesses were called 
or cross-examined at the hearing. 

Following the hearing, but before taking any action, 
Fortin reinterviewed the officers who had made state-
ments about the incident and obtained additional written 
statements from two of the officers, Bean and Quinzio. 

On March 16, 1979, Chief Fortin issued a notice of 
action, sustaining two of three charges and terminating 
appellant from his employment with the city police de-
partment. Thereafter, appellant requested [***3] an 
administrative hearing before the city manager pursuant 
to section 2.52.160 of the Fountain Valley Municipal 
Code. Appellant was provided [*103] with a copy of the 
"Hearing Procedure for Appeals from Disciplinary Pro-
ceedings," 

2 
 which procedure provides, inter alia, that an 

employee, appealing from a disciplinary decision of a 
department head, shall be allowed to appear personally, to 
present evidence and cross-examine witnesses, to be 
represented by counsel, to have a decision based upon 
evidence submitted at the hearing and to have findings of 
fact. It also provided that the burden of proof shall be on 
the appellant; that he shall proceed first in producing the 
evidence, and that the standard of proof is the "substantial 
evidence standard." 

1  [HN1] Section 2.52.160 provides in pertinent 
part as follows: "Right of appeal. Any employee 
below department head level shall have the right 
of appeal to the city manager from any discipli-
nary action taken by his department or division  

head. Such appeal must be filed with the city 
manager within ten working days after receipt of 
written notice of such disciplinary action . . . . 
[para. ] The city manager shall cause such appeal 
to be investigated and shall conduct a hearing as 
provided in accordance with the requirements and 
procedures set forth in the personnel rules adopted 
pursuant to this chapter. The decision of the city 
manager shall be final except as provided in Sec-
tion 2.52.200." 

Section 2.52.200 provides as follows: "Final 
authority of council. The city council specifically 
reserves the right, in cases it deems exceptional, to 
act as the final authority." 

[***4] 
2 This procedure is contained in the personnel 
rules adopted pursuant to section 2.52.160 of the 
Municipal Code. 

Following the hearing held pursuant to these rules the 
city manager issued his notice of ruling, sustaining the 
charges upon which the disciplinary action was taken and 
upholding the appellant's termination from his city em-
ployment, effective March 16, 1979. The city council did 
not exercise its right to reconsider the action, and appel-
lant filed his petition for a writ of administrative man-
damus. This appeal is from the denial of the writ. 

Appellant makes the following contentions on ap-
peal: (1) he was denied procedural due process at the 
predisciplinary hearing; (2) he was not provided applica-
ble due process protections at the administrative hearing 
before the city manager; (3) the hearing officer was bi-
ased; (4) the trial court failed to apply the proper standard 
of review, i.e., the independent judgment standard; (5) the 
evidence is insufficient to [**354] support the charges; 
(6) the penalty of termination is excessive, is based on the 
improper consideration of prior disciplinary [***5] ac-
tion, and constitutes an abuse of discretion. 

The Incident 

On May 6, 1978, appellant responded to a call that a 
party in progress at an Azalea Avenue residence was 
creating a disturbance in the neighborhood. Officers 
Minna, Becker, Quinzio and Bean also responded. Ulti-
mately four arrests were made. Appellant was the senior 
officer present and was in charge of the scene because of 
his rank. 

When appellant and Minna, who arrived at ap-
proximately the same time, entered the residence, they 
gave an order to the party guests to disperse and the guests 
slowly began to move out of the house. When the other 
officers arrived appellant and Minna were already in the 
residence [*104] and the guests were beginning to exit 
the house. Quinzio, Becker and Bean remained on the 
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outside to assist in keeping the people moving away from 
the party. As appellant and Minna came out of the house, 
some of the guests had begun congregating on and around 
the front lawn of the residence. 

While Quinzio, who had remained outside, was in-
volved in a verbal confrontation with a guest named Dey, 
Minna began ordering the other guests to disperse away 
from Quinzio and Dey, and appellant became involved 
[***6] with a guest named O'Neal, who was verbally 
abusive and refusing to move away. 

O'Neal was ultimately placed under arrest and 
handcuffed. In connection with that arrest, other officers 
related that they saw appellant kick O'Neal in the face and 
strike O'Neal while he was on the ground. Although 
appellant gave a conflicting version of the facts, the tes-
timony of the other officers was in general agreement that 
appellant's acts were unprovoked. 

Minna testified that, although O'Neal was verbally 
abusive, he did not do anything physically aggressive 
towards appellant.  Minna observed appellant push 
O'Neal three or four times prior to Minna's attention being 
diverted to other confrontations. Although unaware of it 
at the time, Minna believes that his baton dropped from its 
holder at this time. He soon became aware of a scuffle 
between appellant and O'Neal. Minna then jumped on 
O'Neal's back and, with appellant's help, brought O'Neal 
to the ground in a face down position. O'Neal was then 
relatively still and did not resist as Minna commenced to 
handcuff him He successfully placed the handcuffs on 
O'Neal's right hand, but when he tried to handcuff the left 
hand appellant pushed Minna's [***7] hand away and 
struck O'Neal in the rib cage at least three times. 

When Minna was confronted with discrepancies 
between his administrative testimony and his police report, 
he testified that his report was a composite of his personal 
observations and descriptions of events given to him by 
other officers, and that appellant had told him to include a 
statement in the report which recited that appellant had 
been hit by O'Neal with a police baton. 

Quinzio testified that when he had finished dealing 
with a guest named Page who was yelling obscenities, he 
noticed appellant, Minna and O'Neal. At that time the 
baton was lying on the sidewalk. Because [*105] he 
feared that O'Neal might reach for it as he was taken to the 
ground, Quinzio struck O'Neal on the shoulder with his 
baton. At about that time he saw appellant push and then 
kick O'Neal, with the top of his foot contacting either 
O'Neal's chin or chest. Although Quinzio could not say 
whether the kick was justified, he did state that he saw no 
aggressive action by O'Neal between the push and the 
kick that would have justified the kick. Quinzio's attention 
was then diverted to a guest named Rodriguez and when 
he again looked toward [***8] appellant and O'Neal, 

O'Neal was in a "crouched or prone position, face down, 
with his head back and his hands behind him." Quinzio 
testified that he then saw appellant strike O'Neal in the 
face. 

Becker testified that he saw appellant run up and push 
one of the guests with his open palms. During the pushing 
he also [**355] saw appellant kick the person in the face. 
A little later he saw Quinzio strike the person with his 
baton. Becker then found it necessary to take Rodriguez 
into custody, but as he turned around again he saw ap-
pellant strike the person who was then on his knees on the 
ground. 

Bean, who responded to the scene after appellant, 
Minna, and Becker, walked to the middle of the street 
while dispersing the crowd. From there he observed the 
appellant kick O'Neal in the face but did not see the events 
leading up to the kicking. He also confirms that there was 
an unattended baton in the area of the confrontation, 
which he subsequently retrieved and stored in his vehicle. 

One of the guests, James White, also testified to his 
recollection of the incident. His testimony was inconsis-
tent with the testimony of the other witnesses. He saw 
O'Neal pushed against a car [***9] by two officers, nei-
ther being appellant. He saw some officer, not appellant, 
kick Rodriguez and Rodriguez was at the same time hit 
over the head, neck or back with a baton. He also saw 
O'Neal become enraged and charge one of the officers, 
and at this time he saw appellant "knee" O'Neal in the 
face. 

Appellant testified that he first observed O'Neal 
while Becker and Rodriguez were becoming embroiled in 
a dispute. After advising O'Neal to leave the area he 
returned his attention to Becker and Rodriguez. He was 
then struck on his left side with some object. As he turned 
he saw O'Neal charging at him. In order to protect himself 
he raised his knee which came in contact with O'Neal's 
face. He then commenced trying to control O'Neal and 
with Minna's assistance brought [*106] O'Neal to the 
ground and started the handcuffing process. Appellant 
observed that Minna was bending O'Neal's right arm in 
such a manner that it might dislocate O'Neal's shoulder. 
Appellant warned him to stop. Minna continued, so ap-
pellant pushed Minna's hand away on two occasions. 
While appellant was dealing with Minna, O'Neal started 
lifting appellant off the ground. It was at this time that 
appellant [***10] struck O'Neal in the ribs to force him 
back on the ground. 

There was testimony by Officer Morrill, who was not 
present at the scene of the incident, but who was present in 
the briefing room, that the officers by a process of 
elimination determined that the dropped baton belonged 
to Minna. She also testified that Officer Bean at that time 
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described one suspect as actually picking up the baton and 
swinging it at Officer Becker. 

The charges giving rise to appellant's dismissal arose 
out of his handling of O'Neal. Initially appellant was 
charged with three acts of misconduct, to wit, (1) applying 
a karate kick to the face of O'Neal without provocation or 
justification, (2) kicking Rodriguez in the groin without 
provocation or justification, and (3) unnecessarily striking 
O'Neal while he was on the ground. The Rodriguez 
charge was not sustained by Chief Fortin; both of the 
O'Neal charges were sustained. 

Contentions and Discussion 

A. The Predisciplinary Hearing 

Appellant contends that the city did not comply with 
procedural due process requirements before terminating 
him from his permanent position as police sergeant. Re-
spondent concedes that prior to his termination [***11] 
appellant was a "tenured" employee who could be re-
moved from his position only for cause. 

(1) [HN2] It is now established that when a person 
has a legally enforceable right to receive a government 
benefit, provided certain facts exist, this right constitutes a 
property interest protected by the due process provisions 
of both federal and state Constitutions. (Skelly v. State 
Personnel Bd. (1975) 15 Cal.3d 194, 207 [ 124 Cal.Rptr. 
14, 539 P.2d 774] .) In Skelly the California Supreme 
Court considered the constitutional adequacy of proce-
dures provided by state law for the taking of punitive 
action against a permanent civil service employee. After 
an exhaustive analysis of recent federal and California 
opinions dealing with [*107] questions of procedural due 
process, as applied [**356] to punitive action which 
results in the deprivation of a significant property interest, 
the court concluded: [HN3] "It is clear that due process 
does not require the state to provide the employee with a 
full trial-type evidentiary hearing prior to the initial taking 
of punitive action. However, . . . due process does man-
date that the employee be accorded certain procedural 
rights before the discipline [***12] becomes effective. 
As a minimum, these preremoval safeguards must include 
notice of the proposed action, the reasons therefor, a copy 
of the charges and materials upon which the action is 
based, and the right to respond, either orally or in writing, 
to the authority initially imposing discipline." ( Skelly v. 
State Personnel Bd., supra, 15 Ca1.3d 194, 215; see also 
Arnett v. Kennedy (1974) 416 U.S. 134 [40 L.Ed.2d 15, 94 
S.Ct. 1633]; and see Pipkin v. Board of Supervisors 
(1978) 82 Cal.App.3d 652 [ 147 Cal.Rptr. 502] .) 

(2) Although this court has not been provided with 
any personnel rules which require a hearing which would 
meet the minimum requirements set forth in Skelly, it is 
apparent that initially there was an effort to comply. 

Appellant was given notice of the charges, a copy of the 
materials upon which the action was based, and a right to 
respond to the charges. However, following the hearing 
and before taking action, the chief of police considered 
new material, which had not previously been provided to 
appellant and as to which appellant had been given no 
opportunity to respond. 

Appellant contends that this denied him the minimum 
safeguards required [***13] to satisfy due process. We 
agree. 

The "Notice of Action" issued by Chief Fortin clearly 
shows that he relied on this new material in reaching his 
decision to terminate appellant. The notice of action reads 
in pertinent part as follows: 

"I have considered the points raised by you and your 
legal counsel, have reread the statements of all officers 
concerned, and have re-interviewed the officers and ob-
tained additional written statements (attached hereto) 
from Officers Bean and Quinzio. Based on all of the 
above, my determinations are as follows: 

"1. Regarding the allegation that you applied a Karate 
kick to the face of Curtis Dale O'Neal without provocation 
or justification, I find this charge Sustained. I base this 
finding on the following statements: 

[*108] "a. Officer Becker has stated that O'Neal 
displayed no physical provocation before he was pushed 
and then kicked in the face. He relates that he was 
standing next to you when this occurred and apparently 
had a clear vantage point for observation. 

"b. Officer Minna, although in his written statement 
he only mentions that O'Neal was 'brought to the ground,' 
in a subsequent oral interview stated that he had observed 
you [***14] and O'Neal standing face to face before you 
began pushing O'Neal. While Minna does not claim to 
have seen the kick because he then became involved in 
another disturbance, his statement does negate your con-
tention that O'Neal initiated the physical force. 

"c. Officer Quinzio, in his first written statement and 
in a subsequent oral interview, originally corroborated 
your version of the 'charge.' However, in a subsequent 
written statement (attached hereto), Quinzio has changed 
his version of the 'charge' to a situation wherein O'Neal 
was 'crouching.' He also saw what he believed to be a push 
and a kick. 

"d. Officer Bean was interviewed after our Skelly 
hearing. A narrative synopsis of his oral statement to me 
is attached hereto. In it, he states that he saw you and 
O'Neal standing face to face, two to three feet apart, be-
fore you kicked him in the face. He further states that 
there was no aggressive action on the part of O'Neal prior 
to the kick. 
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"[Charge 2 was not sustained.] 

"3. Regarding the unnecessary striking of O'Neal 
while he was on the ground, I find this charge Sustained. I 
base this finding on the following: 

[**357] "a. Officer Owen's statement merely con-
firms [***15] that some officer was striking O'Neal while 
he was on his knees or in a semi-prone position. 

"b. Officer Becker observed you strike O'Neal while 
he was on his knees with his hands behind his back. 

"c. Officer Minna stated that while he was attempting 
to handcuff O'Neal, and actually had his right hand cuffed, 
that you pushed away his attempt to cuff his left hand, and 
struck O'Neal in the body with [* 109] your hand/fist at 
least three times. Minna states that O'Neal was under 
control prior to your striking him. 

"d. Officer Quinzio saw you strike O'Neal while 
O'Neal was down on the ground. Quinzio thinks that 
O'Neal may have been restrained or handcuffed at the 
time of the striking. 

"All of the above actions occurred while you were the 
field supervisor/sergeant, which exacerbates the serious-
ness of the offenses. Additionally, I believe that enough 
evidence has come to light to support additional charges 
for falsifying police reports and for falsifying a felony 
charge. These, if followed up on, are more properly the 
subject of a supplemental investigation. 

"Based on my findings on each of the charges, and 
based on the seriousness of those charges and the lack of 
mitigating [***I6] circumstances surrounding your ac-
tions, I hereby terminate you from employment with the 
Fountain Valley Police Department, effective immedi-
ately.  (See F.V.P.D. Rules and Regulations Section 
5.3.44.) 

"You are advised that you have a right to appeal to the 
City Manager if such appeal is filed within ten (10) 
working days. Failure to so file an appeal is a waiver of 
your right to appeal. The appeal must be in writing, must 
be either verified before a Notary Public or made under 
penalty of perjury, and must state specifically the facts 
upon which it is based. (F.V.M.C. Section 2.52.160.)" 

The notice makes it clear that (1) the decision to 
terminate appellant was based on the findings on each of 
the charges; (2) the finding concerning the kicking charge 
was based on statements made by Minna, Quinzio and 
Bean after the Skelly hearing; (3) the posthearing state-
ments of these officers were substantially different from, 
and in some instances in conflict with, the statements of 
the same officers which had been furnished to appellant as 
the material supporting the charges; and (4) appellant was 
given no opportunity to respond to the charges following  

the receipt of these materials [***17] and prior to his 
termination. 

The fact that he was given a right of appeal to the city 
manager does not satisfy the due process requirements for 
preremoval safeguards. In Skelly the applicable statutes 
also provided for a full evidentiary hearing within a rea-
sonable time after the effective date of the punitive 
r1101 action and provided for compensation for lost 
wages if the action was found to be improper. However, 
the Supreme Court pointed out that these postremoval 
safeguards do nothing to protect the employee who is 
wrongfully disciplined against the temporary deprivation 
of property to which he is subjected pending a hearing, 
and because of this failure to accord the employee any 
prior procedural protections to minimize the risk of error 
in the initial removal decision, held the applicable provi-
sions of the state Civil Service Act unconstitutional. 

We conclude that [HN4] the hearing accorded ap-
pellant did not fulfill the minimum constitutional re-
quirements in that appellant was not provided with a copy 
of materials upon which his termination was based and 
was not accorded a right to respond thereto. 

Appellant also contends that the preremoval proce-
dures were defective [***18] on the additional ground 
that he was not provided notice and an opportunity to 
respond to other material considered by the police chief. 
The materials before the police chief included evidence 
that in July 1973, appellant was involved in an incident 
which resulted in a two-day suspension for delivering a 
karate kick to a suspect. This was not included in the 
charges and appellant was not given an opportunity to 
respond. 

[**358] There is no merit to appellant's contention 
that the failure to include the 1973 incident in the charges 
resulted in denying him procedural due process. It is clear 
from the record that the 1973 disciplinary incident was 
considered by the chief of police for the limited purpose 
of considering the appropriate punishment. Appellant 
knew of the prior disciplinary action and had not appealed 
the action. He could not reopen the merits of that action. 
Since he does not dispute the fact of his suspension, he 
was not prejudiced by the failure to include the 1973 
incident in the charges filed against him. 

B. The Administrative Hearing 

Appellant contends that he was denied due process at 
the administrative hearing before the city manager, be-
cause r**191 he was required to carry the burden of 
proof and the burden of producing evidence. 

The rules for the hearing procedure for appeals from 
a disciplinary decision of a department head provided in 
pertinent part that: "V. The [* 111] burden of proof shall 
be on the party seeking to appeal the decision of the De- 
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partment Head" and "VI. The procedure for the hearing 
should be as follows: . . . [para. ] B. The appellant shall 
make his opening statement and put on his case, followed 
by the City. Cross-examination will be allowed at ap-
propriate times." 

Respondent contends that the respondent did in fact 
carry the overall burden of proof in discharging appellant 
and that the "informality" of the hearing process did not 
deprive appellant of a fair hearing. Respondent points out 
that the phrase "burden of proof' may refer to the burden 
of producing evidence or it may refer to the burden of 
proof which requires a party to carry the burden of per-
suasion. Respondent now contends that, despite the lan-
guage of the rules which appears to require the appellant 
to carry both burdens, the city did in fact carry the burden 
of persuasion so that appellant was not prejudiced by the 
rules. 

Unfortunately, [***20] the record does not support 
this contention. At the beginning of the administrative 
hearing the assistant city attorney made the following 
statement: 

Mr. Burns: "As to the burden of proof, the burden of 
proof was on the City at the time of the initial taking of the 
disciplinary action; namely, on the City Manager's office. 
At that time the burden was carried since this is now an 
appeal. The burden has shifted." 

With respect to the production of evidence the as-
sistant city attorney stated as follows: 

Mr. Burns: "As I discussed with everyone else pre-
sent except for Sergeant Parker, I'm going to sort of mix 
things up a little bit for convenience's sake for your wit-
nesses, instead of calling your witnesses back twice and 
Mr. Stapleton putting on his case followed by mine, I'm 
going to make my opening statement. And I will attempt 
to get all my evidence in by cross examining some of the 
witnesses that Mr. Stapleton will call, and thereby try and 
cut down on the length of this proceeding. 

"So with that in mind I would like to make my 
opening statement to the City Manager, and I ask that he 
take a few notes down on what I believe to be the pertinent 
things in this case . . . ." 

[***21] [*112] A review of the administrative 
record reveals that the procedure as outlined was indeed 
followed and that all witnesses were initially called by 
appellant and were thereafter questioned by the assistant 
city attorney as if under cross-examination. 

Moreover, there is nothing in the record to suggest 
that the assistant city attorney and the city manager did 
not believe that the burden of proof, as distinguished from 
the burden of producing evidence, had shifted to appellant. 
To the contrary, the record makes it quite clear that they  

did require appellant to assume the burden of proof. The 
statement by the assistant city attorney with respect to the 
burden of proof followed an objection by appellant's at-
torney, Mr. Stapleton, which was in pertinent part as 
follows: 

" [**359] At this time then I would like to make 
some comment with commencing this hearing. On behalf 
of Sergeant Parker on the 13th of March, we had a meet-
ing -- so-called meeting -- at Chief Fortin's -- Chief of 
Police, City of Fountain Valley -- office, which was 
supposed to be a Skelly hearing. At that hearing there 
were, of course, no cross examination of witnesses, no 
witnesses were present, [***22] Sergeant Parker and 
myself were present with the Chief and Captain Rowland 
and Mr. Burns. And we were allowed at that time to 
present Officer -- or Sergeant Parker's conception and 
statement as to what occurred with the incident of May the 
5th of 1978, at 23:59 hours. 

"We had, as I said, there were no swearing of wit-
nesses; there was no right of cross examination; no due 
process as prescribed by Skelly at that time, and yet that's 
called a Skelly hearing. 

"We're presently here today on an appeal from that 
decision of the Chief of Police to terminate Sergeant 
Parker, and we have received certain procedures from Mr. 
Burns in the City of Fountain Valley as to follow at this 
proceeding . . . . 

"Also the City has told us at this point that the burden 
is upon us, which I believe is entirely wrong, in that in any 
disciplinary action such as termination or days off, the -- I 
believe, the burden should be on the City to sustain their 
allegations and charges. Not that the burden should be 
upon us at this time to put on our side of the case, or 
proceed first and put our side of the case under the present 
circumstances .  ." 

[*113] If either the assistant city attorney or the city 
[***23] manager did not believe the burden of proof had 
shifted, they should have so stated. 

(3) (4) [HN5] It is axiomatic, in disciplinary admin-
istrative proceedings, that the burden of proving the 
charges rests upon the party making the charges. ( Layton 
v. Merit System Commission (1976) 60 Cal.App.3d 58, 64 
[131 Cal.Rptr. 318]; Martin v. State Personnel Bd. (1972) 
26 Cal.App.3d 573, 582 [103 Cal.Rptr. 306] .) 

Respondent recognizes that the city had this burden, 
but asserts that the burden was satisfied at the proceeding 
before the police chief and that thereafter the burden 
shifted to appellant. This could only be the case if there 
had been a prior evidentiary hearing. [HN6] The obliga-
tion of a party to sustain the burden of proof requires the 
production of evidence for that purpose. ( Layton v. Merit 
System Commission, supra, 60 Cal.App.3d 58, 66.) 
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Prior to the administrative hearing before the city 
manager, there had been no production of evidence. The 
statements by appellant's fellow officers, which were used 
as the basis of the charges, were not sworn statements and 
no witnesses testified at the proceeding wherein appellant 
was given a pretermination opportunity to answer [***24] 
the charges. Therefore, prior to the hearing before the city 
manager no evidence had been produced. (See La Prade v. 
Department of Water & Power (1945) 27 Cal.2d 47, 
51-52 [ 162 P.2d 13] .) [HN7] Since the administrative 
hearing was the first evidentiary inquiry into the facts 
giving rise to appellant's discharge, the city, not the em-
ployee, was required to bear the burden of proof. 

Although respondent argued at the administrative 
hearing that the proceeding before the city manager was 
appellate in nature and that appellant had the burden of 
proof, respondents now contend that by placing the 
charges before the city manager, the city carried the bur-
den of proof by establishing a "prima facie" case. The 
contention has no merit. As previously noted, the charges 
and even the reports of the other officers were not evi-
dence. They were merely the materials upon which the 
charges were based which, in turn, were required to be 
proved in order to sustain the punitive action. 

City contends that the proceedings, although informal 
in nature, did provide appellant an adequate opportunity 
to respond to charges and to place all of the evidence 
before the city manager. The city cites two [***25] 
[*114] cases in support of this contention. Neither case 
supports respondent's position. 

[**360] In Anton v. San Antonio Community Hosp. 
(1977) 19 Cal.3d 802 [140 Cal.Rptr. 442, 567 P.2d 1162], 
a licensed physician and surgeon was notified that his 
hospital privileges had been suspended. There followed 
three hearings, as provided in hospital bylaws. The first, a 
preliminary hearing which is not described in the opinion; 
the second, a formal hearing before a judicial review 
committee at which evidence was presented and a court 
reporter was present and transcribed all proceedings; and, 
finally, an appellate review before the board of directors. 
The board upheld the decision of the judicial review 
committee, which had sustained the suspension, and 
recommended that Anton not be reappointed to the 
medical staff. Plaintiff contended, inter alia, that a hos-
pital bylaw placing the burden of going forward with the 
evidence and the burden of proof upon him violated the 
common law requirement of a minimal fair procedure 
which is applicable to private hospitals. ( Pinker v. Pa-
cific Coast Society of Orthodontists (1974) 12 Cal.3d 541, 
549-557 [116 Cal.Rptr. 245, [***26] 526 P.2d 253]; 
Ascherman v. Saint Francis Memorial Hosp. (1975) 45 
Cal.App.3d 507, 511 [119 Cal.Rptr. 507] .) The Supreme 
Court upheld the bylaw, stating, We cannot conclude that 
the adoption and application of the bylaw here in question  

constitutes an abuse of the indicated discretion. Although 
it appears to place the initiative with respect to the pro-
duction of evidence upon the party requesting the hearing 
in light of an adverse administrative recommendation, and 
although it further appears to require that the recom-
mendation be sustained absent a 'clear and convincing' 
showing by that party that it should be overturned, it is 
clear that the bylaw read as a whole -- especially when 
viewed in conjunction with the provision setting forth the 
grounds for appellate review before the governing 
board . . . -- contemplates a substantial showing on the 
part of the charging committee in support of its recom-
mendation." ( Anton v. San Antonio Community Hosp., 
supra, 19 Cal.3d 802, 829-830, fn. omitted, italics added.) 

In Pipkin v. Board of Supervisors, supra, 82 
Cal.App.3d 652, the plaintiff was a deputy sheriff acting 
as a jail matron who was discharged. The [***27] Shasta 
County ordinance made no provision for a predisciplinary 
hearing and required the disciplined employee to carry the 
burden of proof at the post-termination hearing. Plaintiff 
contended that she was denied due process by the terms of 
the ordinance which required [*115] her to bear the 
entire burden of proving that her discharge was improper. 

In discussing this contention the court made the fol-
lowing pertinent comments on Anton and the require-
ments of due process: The record demonstrates that the 
administrative proceeding was very informal, and per-
mitted all evidence presented by the employer and plain-
tiff to be considered by the employee appeals board. Thus, 
basic due process was preserved. However, we do not 
mean to approve the Shasta County procedures as written. 
Anton v. San Antonio Community Hosp. does not support 
the placing of the burden of proof on the disciplined em-
ployee. Rather, the Anton court upheld the laws of a 
hospital which placed the burden of proof on the disci-
plined employees since it was 'clear that the bylaw read as 
a whole -- especially when viewed in conjunction with the 
provision setting forth the grounds for appellate review 
[***28] before the governing board . . . contemplates a 
substantial showing on the part of the charging commit-
tee.' (Italics added.) (Anton v. San Antonio Community 
Hosp. (1977) 19 Cal.3d 802, 829-830 [ 140 Cal.Rptr. 442, 
567 P.2d 1162] .) In footnote 28 the Supreme Court clari-
fies its ruling, 'the bylaw in question, by indicating that the 
judicial review committee shall rule against the affected 
person absent a clear and convincing showing on his part 
that the recommendation of the charging committee "was 
arbitrary, unreasonable or not sustained by the evidence," 
strongly implies that substantial evidence in support of the 
recommendation must appear . . . . It is thus apparent that 
a decision unsupported by evidence viewed by the gov-
erning board as substantial -- i.e., a decision based wholly 
upon the burdens of production and proof -- is not con- 
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templated [**361] by the bylaws.' (Italics omitted. An-
ton, supra, at p. 830, fn. 28.) 

"Unlike the Anton regulations, the regulations set 
forth in the Shasta County code pertaining to employee 
appeals of disciplinary action merely require that 'In dis-
charging, suspending or reducing in rank a permanent 
employee, the department [***29] head shall request the 
County Counsel to prepare an order, in writing, stating 
specifically the cause for such an action.' (§ 1111.) This 
section of the code is the only section that requires any 
affirmative duty on the part of the county to produce the 
reasons for the disciplinary action. By the code (ch. 8, 
Appeals), it is incumbent upon the disciplined employee 
to request what is in fact an initial hearing (§ 1122) and to 
carry the entire burden of proof (§ 1124). The applicable 
portions of the county code do not require the county to 
produce any evidence to sustain the charge. Thus, unlike 
the bylaw in Anton, section 1124 violates the axiom that, 
in disciplinary [*116] administrative proceedings, the 
burden of proving the charges rests upon the party making 
the charges.' [Citations.] 

"The regulation, on its face, appears to violate due 
process." ( Pipkin v. Board of Supervisors, supra, 82 
Cal.App.3d 652, 658-659.) 

Nevertheless, in Pipkin the court reviewed the record 
and found that the hearing actually afforded did not deny 
Pipkin due process. 

Thus, both in Anton and Pipkin the court concluded 
that in spite of the ostensible requirement that [***30] 
plaintiff carry the burden of proof, the record revealed that 
the agency exercising the disciplinary power did in fact 
assume the burden at some stage of the proceeding. 

Unfortunately, our review of the record in this case 
does not reveal that the city ever assumed the burden of 
proving the charges. For the reasons heretofore stated, we 
conclude that appellant was denied due process in the 
post-termination hearing. 

Since appellant was at that stage given a copy of all 
materials upon which the charges were based, including 
the supplemental written reports, and was given an op-
portunity to examine the officers who made the reports, 
including the officers who gave oral statements to the 
chief of police, we conclude that the post-termination 
hearing was sufficient to satisfy the requirements of Skelly 
v. State Personnel Bd., supra, 15 Ca1.3d 194, 215. Con-
sequently, appellant is entitled to back pay for the period 
between the abortive Skelly hearing and the hearing be-
fore the city manager. Whether he will be entitled to pay 
for the period thereafter will depend upon the result of 
proceedings to be taken pursuant to the writ issued herein. 

Although the failure to afford appellant [***31] due 
process requires reversal of the trial court's order denying  

appellant's petition for writ of mandate, we consider ap-
pellant's additional contentions for the guidance of the 
parties in further proceedings in the case. 

C. Bias 

Appellant contends that he was denied a fair hearing 
because the hearing officer was biased. He cites two 
reasons for the alleged bias, as follows: (1) the fact that Dr. 
Neal, the city manager, appeared in court in connection 
with a lawsuit regarding the 1973 incident involving ap-
pellant, [*117] and (2) the fact that several party guests at 
the recent incident have filed a civil suit against the city 
and various police officers. 

The possible bias of the hearing officer resulting from 
these two facts is purely speculative. Even appellant 
concedes that the factual situation relating to the prior 
court appearance was "neither referred to or elaborated 
upon either at the administrative hearing or at the trial 
court level." (5) The mere allegation of bias in the trial 
court without any evidence to support the allegation is 
insufficient to overcome the general rule that an issue or 
theory of the case that was not asserted in the trial court 
may not [***32] be raised for the first time [**362] on 
appeal. (See Corcoran v. S.F. etc. Retirement System 
(1952) 114 Cal.App.2d 738 [251 P.2d 59].) The reason 
for the rule is that if the issue is placed in issue in the trial 
court the opposing side will have an opportunity to rebut it. 
Where no evidence is produced, there is no opportunity to 
present rebuttal evidence. 

D. Sufficiency of Evidence to Show Use of Unneces-
sary Force 

Appellant contends that there was insufficient evi-
dence to support the findings that his use of force against 
O'Neal was without sufficient provocation. 

(6) Appellant simply argues the credibility of the 
witnesses based upon the conflicting testimony, incon-
sistencies in the testimony of witnesses, the extent of their 
capacity to perceive or recollect the incident, and possible 
motive to fabricate because of their own involvement in 
the civil lawsuit. These are all matters of credibility for 
the trier of fact and subject to the rule that "'In reviewing 
the evidence . . . all conflicts must be resolved in favor of 
the respondent, and all legitimate and reasonable infer-
ences indulged in to uphold the verdict if possible. It is an 
elementary . . . principle [***33] of law, that when a 
verdict is attacked as being unsupported, the power of the 
appellate court begins and ends with a determination as to 
whether there is any substantial evidence, contradicted or 
uncontradicted, which will support the conclusion 
reached by the jury. When two or more inferences can be 
reasonably deduced from the facts, the reviewing court is 
without power to substitute its deductions for those of the 
trial court.' (Italics added.) [Citation.] The rule quoted is 
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as applicable in reviewing the findings of a judge as it is 
when considering a jury's verdict." ( Estate of Bristol 
(1943) 23 Cal.2d 221, 223 [143 P.2d 689].) 

[*118] If the findings had resulted after a fair ad-
ministrative hearing at which appellant had been accorded 
due process, we could not hold that any essential finding 
in this case is unsupported. 

E. The Standard of Review in the Trial Court 

Appellant contends that the trial court erroneously 
applied the substantial evidence test in reviewing the 
administrative record. 

(7) The parties agree that the proper standard of re-
view is the independent judgment test, because the case 
involves a fundamental vested right. ( Strumsky v. 
[***34] San Diego County Employees Retirement Assn. 
(1974) 11 Cal.3d 28 [112 Cal.Rptr. 805, 520 P.2d 29].) 

The trial court's finding of fact No. 2 reveals that the 
trial court also correctly perceived the independent 
judgment test to be the proper standard for review of the 
administrative record. However, in finding of fact No. 18 
the court stated that, "based on a review of the adminis-
trative record, the findings of the hearing officer are 
supported by substantial evidence, more specifi-
cally•  " The findings then set forth the factual findings 
with respect to the kicking and striking incident. Further,  

in finding No. 19, the court stated that "because the 
findings are supported by substantial evidence, the hear-
ing officer did not abuse his discretion in ruling the way 
he did." 

It is therefore unclear which standard of review the 
trial court actually employed. However, since the judg-
ment must in any event be reversed, it is unnecessary for 
us to resolve this problem. Presumably, if the matter 
again reaches the superior court, the proper standard will 
be used. 

Appellant's remaining contentions refer to the pro-
priety of the disciplinary action. Since a new hearing may 
not [***35] produce the same record, no further review of 
this record would serve any useful purpose. 

The judgment is reversed and the case is remanded to 
the trial court with instructions to issue a peremptory writ 
of mandate compelling the city to set aside its decision 
sustaining the termination of appellant from employment 
with the city; to reconsider its decision, following a 
hearing conducted pursuant to a fair procedure which 
accords with the requirements of due process; [**363] 
and pending the hearing, to pay appellant back [*119] 
pay for the period between the date of his termination and 
the date of the hearing before the city manager. 
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HECTOR G. PERALES, Plaintiff and Appellant, v. DEPARTMENT OF HUMAN 
RESOURCES DEVELOPMENT et al., Defendants and Respondents 

Civ. No. 1630 

Court of Appeal of California, Fifth Appellate District 

32 Cal. App. 3d 332; 108 Cal. Rptr. 167; 1973 Cal. App. LEXIS 984 

May 14, 1973 

SUBSEQUENT HISTORY: [* **1] Appellant's peti-
tion for a hearing by the Supreme Court was denied July 
25, 1973. 

PRIOR HISTORY: Superior Court of Stanislaus 
County, No. 108835, Francis W. Halley, Judge. 

DISPOSITION: The judgment is affirmed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant worker had 
filed a claim for unemployment compensation benefits 
which was denied at each level of review on the grounds 
that he had left his last work voluntarily and without good 
cause. Appellant sought review of the denial of a writ of 
mandamus from the Superior Court of Stanislaus County 
(California), and contended that leaving work to enroll in 
English language classes was good cause. 

OVERVIEW: Appellant worker had filed a claim for 
unemployment compensation benefits which was denied. 
Appellant sought review of the trial court's denial of a writ 
of mandamus, alleging that quitting work to attend Eng-
lish language classes to improve his chances for future 
employment was not good cause within the meaning of 
Cal. Unemp. Ins. Code § 1256. The court affirmed and 
held that although it may have been commendable for 
appellant to attend school, it was not an imperative and 
compelling reason of such magnitude as to render him 

eligible for benefits. The court further held that § 1256 
established a rebuttable rather than a conclusive pre-
sumption for discharge, which may be rebutted by facts 
disclosed by the claimant or by the employer pursuant to 
Cal. Unemp. Ins. Code §§ 1327, 1328. 

OUTCOME: The court affirmed the denial of appellant 
worker's application for unemployment compensation 
benefits because quitting work to attend school was not 
good cause within the meaning of the California Unem-
ployment Insurance Code. 

LexisNexis(R) Headnotes 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > Good Cause 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > Involuntary Unemployment 
RIN11 See Cal. Unemp. Ins. Code § 1256. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Claim Procedures 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Coverage & Definitions 
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Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > Involuntary Unemployment 
[FIN2] See Cal. Unemp. Ins. Code § 100. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > General Overview 
[HN3] Whether an employee has quit his employment 
without good cause is a question of law. Normally, good 
cause has some relationship to the job. For instance, a 25 
percent wage reduction is good cause for quitting a job. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Coverage & Definitions 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > Good Cause 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > Voluntary Unemployment 
[HN4] Under compelling circumstances quitting for per-
sonal reasons unrelated to the employment may also bring 
one within the ambit of good cause to justify the collec-
tion of unemployment insurance benefits. Cal. Unemp. 
Ins. Code § 1032 provides that an employer's unem-
ployment insurance account is not to be charged if the 
claimant left his employ voluntarily and without good 
cause. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Benefit Entitlements 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > Eli-
gibility > General Overview 
[HN5] See Cal. Unemp. Ins. Code § 1256. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Claim Procedures 
[HN6] See Cal. Unemp. Ins. Code § 1327. 

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Benefit Entitlements 
Labor & Employment Law > Disability & Unemploy-
ment Insurance > Unemployment Compensation > 
Claim Procedures 

[HN7] See Cal. Unemp. Ins. Code § 1328. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court denied the petition of one seeking a 
writ of mandate to compel the Department of Human 
Resources Development and others to grant his claim for 
unemployment insurance benefits. The applicant had left 
his employment as a tree pruner, when there were still 
three days of work left, in order to attend English classes. 
One of the grounds for denial of his claim was that he had 
left his last work voluntarily and without good cause. 
(Superior Court of Stanislaus County, No. 108835, Fran-
cis W. Halley, Judge.) 

The Court of Appeal affirmed, holding that the ap-
plicant had left his job without good cause within the 
meaning of Unemp. Ins. Code, § 1256, providing for 
disqualification in such cases. The court rejected a con-
tention that the presumption created by that statute that an 
employee did not voluntarily leave his work "without 
good cause unless his employer has given written notice 
to the contrary .. . within five days after the termination of 
service" may be rebutted only by the employer giving 
written notice to the director of the department within five 
days after termination of service, setting forth facts suffi-
cient to overcome the presumption. It held that the pre-
sumption may be rebutted by facts disclosed in the ap-
plication for benefits, other documents signed by the 
applicant or his interviews, or by independent investiga-
tions by the department or by the employer. In that con-
nection the court noted Unemp. Ins. Code, §§ 1327, 1328, 
providing for consideration of facts submitted by the 
employer within 10 days after the mailing of a notice to 
the filing of a claim. (Opinion by Franson, J., with Brown 
(G. A.), P. J., and Gargano, J., concurring.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to McKinney's Digest 

(1) Unemployment Insurance § 2--Object and Purpose. 
--The purpose of the unemployment insurance law is to 
insure a diligent worker against the vicissitudes of en-
forced unemployment not voluntarily created without 
good cause. 

(2) Unemployment Insurance § 3--Construction of 
Statutes. --Whether an employee has quit his employ-
ment without good cause within the meaning of the un-
employment insurance law is a question of law. Normally 
"good cause" has some relationship to the job, but under 
compelling circumstances quitting for personal reasons 
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unrelated to the employment may also bring one within 
the ambit of good cause. 

(3) Unemployment Insurance § 18.5--Right to Bene-
fits--Forfeiture--Leaving Employment Without Good 
Cause. --The Department of Human Resources Devel-
opment properly found that an applicant for unemploy-
ment insurance benefits had left his last employment 
without good cause within the meaning of Unemp. Ins. 
Code, § 1256, providing for disqualification in such a case, 
where he had quit while there was still work available in 
order to attend school. However great may be society's 
interest in furthering a workingman's education, there is 
nothing in the unemployment insurance law to sanction 
such objective, and, though the statute must be afforded a 
liberal construction so as to effect all the relief that the 
Legislature intended to grant, the limits of the statutory 
intent cannot be exceeded. 

(4a) (4b) Unemployment Insurance § 3--Construction 
of Statutes--Presumption. --The provision of Unemp. 
Ins. Code, § 1256, that an individual is presumed to have 
been discharged for reasons other than misconduct and 
not to have voluntarily left his work without good cause 
unless his employer has given written notice to the con-
trary within five days after the termination of service, 
establishes a rebuttable rather than a conclusive pre-
sumption, and the presumption may be rebutted by facts 
disclosed by the application for benefits, other documents 
signed by the applicant or his interviews, or by inde-
pendent investigation by the Department of Human Re-
sources Development or by the employer. The statute 
does not declare the presumption conclusive, and to hold 
it conclusive would contravene the policy of providing 
benefits only to those who do not quit without good cause 
or are discharged for reasons other than misconduct 
connected with the job; Unemp. Ins. Code, §§ 1327, 1328, 
provides for consideration of facts submitted by the em-
ployer within 10 days after the mailing of a notice of the 
filing of a claim; and all agencies charged with enforce-
ment of the Unemployment Insurance Code have consis-
tently construed the presumption to be a rebuttable one. 

(5) Statutes § 180(2)--Construction and Interpreta-
tion--Aids to Construction--Contemporaneous Con-
struction--Departmental Construction.  --Unless 
clearly erroneous the administrative interpretation of a 
statute by those charged with its enforcement is entitled to 
great weight. 

COUNSEL: Gene Livingston and Jonathan B. Steiner for 
Plaintiff and Appellant. 

Levy & Van Bourg, Abe F. Levy and Jack Levine as 
Amici Curiae on behalf of Plaintiff and Appellant. 

Evelle J. Younger, Attorney General, Edmund E. White, 
Melvin R. Segal and N. Eugene Hill, Deputy Attorneys 
General, and Gary Stetzel for Defendants and Respon-
dents. 

Gibson, Dunn & Crutcher, Willard Z. Carr, Jr., and 
Richard Chernick as Amici Curiae on behalf of Defen-
dants and Respondents. 

JUDGES: Opinion by Franson, J., with Brown (G. A.), P. 
J., and Gargano, J., concurring. 

OPINION BY: FRANSON 

OPINION 

[*334] [**169] Appellant petitioned the superior 
court for a writ of mandate, pursuant to Code of Civil 
Procedure section 1094.5, directing respondents to grant 
his claim for unemployment insurance benefits. He ap-
peals from a judgment denying the writ. 

During the 1969 canning season appellant was em-
ployed by Hunt-Wesson [*335] Foods, Inc., where he 
earned sufficient wages to qualify for unemployment 
insurance [***2] benefits. After the canning season 
ended he went to work pruning peach trees for a farmer 
near Waterford, California. Appellant pruned trees for 
about nine days; he was paid 75 cents a tree and earned 
from $ 20 to $ 35 per day. On January 7, 1970, he quit his 
pruning job to attend English classes although there were 
three days of pruning work left. ' 

1  Prior to January 1970 appellant had applied to 
attend English classes offered to Spanish-speaking 
workers. He desired to improve his ability to read, 
write and speak English, hoping that he would be 
able to advance himself to a foreman's position at 
the cannery and obtain year-round employment. 
The classes were on a daily basis (presumably five 
days a week) from 9 a.m. to 3:30 p.m., and began 
on January 8, 1970 and continued to about April 
29, 1970. 

While attending school, appellant filed a claim for 
unemployment compensation benefits. His claim was 
denied by the Department of Human Resources Devel-
opment on the ground, among others, that he had left his 
[***3] last work voluntarily and without good cause. 
Appellant appealed to a referee, who affirmed the de-
partment's decision, and then appealed to the Unem-
ployment Insurance Appeals Board, which affirmed the 
referees decision. He sought [**170] mandamus in the 
superior court; after independently reviewing the admin-
istrative record the court concluded that the weight of the 
evidence supported the appeals board decision. 
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2 [HNI] Unemployment Insurance Code section 
1256 provides, in part: "An individual is disquali-
fied for unemployment compensation benefits if 
the director finds that he left his most recent work 
voluntarily without good cause or that he has been 
discharged for misconduct connected with his 
most recent work." 

Appellant contends that he left his last employment, 
pruning peach trees, with good cause within the meaning 
of Unemployment Insurance Code 

3
section 1256 in that 

he quit to attend school so that he could improve his 
chances for future employment. He also contends that the 
department's denial [***4] of unemployment compensa-
tion benefits violates the provisions of section 1256 be-
cause the statutory presumption that an individual has not 
voluntarily left his work without good cause may be re-
butted only by the employer giving written notice to the 
director within five days after termination of service, 
setting forth facts sufficient to overcome the presumption. 
We hold both contentions to be without merit. 

3 All future references to code sections are to the 
Unemployment Insurance Code unless otherwise 
indicated. 

[HN2] Section 100 defines the policy of the unem-
ployment insurance law, in part, as follows: ". . . for a 
system of unemployment insurance providing benefits for 
persons unemployed through no fault of their own, and to 
reduce involuntary unemployment . . . to a minimum." 
(Italics added.) 

[*336] (1) The basic purpose of the law is to insure 
a diligent worker against the vicissitudes of enforced 
unemployment not voluntarily created without good cause. 
(Unemp. Ins. Code, §§ 100, 1256; Cal. [***5] Portland 
Cement Co. v. Cal. Unemp. Ins. Appeals Board, 178 
Cal.App.2d 263, 269-270 [3 Cal.Rptr. 37].) 

(2) [HN3] Whether an employee has quit his em-
ployment without good cause is a question of law. (Cal. 
Portland Cement Co. v. Cal. Unemp. Ins. Appeals Board, 
supra, at p. 274.) Normally, "good cause" has some rela-
tionship to the job. For example, in Bunny's Waffle Shop v. 
Cal. Emp. Corn., 24 Cal.2d 735 [ 151 P.2d 224], it was 
held that the employee had good cause to quit because the 
employer cut the employee's wages by 25 percent. 

[BN4] Under compelling circumstances quitting for 
personal reasons unrelated to the employment may also 
bring one within the ambit of good cause. In Cal. Port-
land Cement Co. v. Cal. Unemp. Ins. Appeals Board, 
supra, 178 Cal.App.2d 263, it was held that leaving a job 
to take another job was not without good cause within the 
meaning of Unemployment Insurance Code section 1032 
which provides that an employer's unemployment insur- 

ance account is not to be charged if the claimant left his 
employ "voluntarily and without good cause," even 
though the employer introduced evidence which sup-
ported an inference that it was not responsible for [***6] 
the employee's quitting. The reviewing court, in uphold-
ing the administrative decision, noted that the employer 
had not met its burden of proving that the employee did 
not have a compelling reason for quitting. The court stated 
that the Legislature intended that good cause for leaving a 
job may include causes personal to the claimant, citing 
section 1264. (Cal. Portland Cement Co. v. Cal. Unemp. 
Ins. Appeals Board, at p. 272.) 

Section 1264 provides that an employee who quits his 
or her employment to be married or to accompany his or 
her spouse to a place from which it is impractical to 
commute to such employment, or whose marital or do-
mestic duties cause a spouse to resign from his or her 
employment, shall not be eligible for unemployment 
insurance benefits for the duration of the ensuing period 
of unemployment unless the employee at the time of 
leaving and at the time of filing his claim for benefits "is 
the sole or major support of his or her family." By this 
statute the Legislature in effect has declared that quitting a 
job for [**171] the personal reasons therein enumerated 
may constitute good cause unless the income from the job 
is secondary or incidental to the [***7] support of the 
family. Where the employee who quits to get married or 
to join a spouse or to perform a necessary marital or do-
mestic duty is the [*337] sole or major support of his or 
her family, the quitting is apparently deemed by the Leg-
islature to be so necessitous as to be in fact "involuntary." 

(3) Turning to the facts of the case at bench, we 
cannot say that quitting a job to attend school, no matter 
how personally commendable the step may be, is an im-
perative and compelling reason of such magnitude as to 
render the claimant eligible for unemployment benefits, at 
least in the absence of explicit legislative authority. If this 
were good cause within the meaning of section 1256, 
untold numbers of persons could quit their jobs to attend 
school while receiving unemployment compensation 
benefits. However great may be society's interest in fur-
thering a workingman's education, we find nothing in the 
unemployment insurance law to sanction this objective. 
Although we must afford a liberal construction to this 
statute so as to effect all the relief that the Legislature 
intended to grant (Cal. Emp. Corn. v. Butte County etc. 
Assn., 25 Cal.2d 624, 630 [154 P.2d 892]) we [***8] 
cannot exceed the limits of the statutory intent. ( Cali-
fornia Emp. Corn. v. Kovacevich, 27 Cal.2d 546, 549-550 
[ 165 P.2d 917] .) The unemployment insurance system 
cannot be used to subsidize an employee's education. 

We conclude that appellant quit his pruning job 
without good cause. 
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(4a) We turn now to the question of the legal effect 
of the presumption created by section 1256. [HN5] Sec-
tion 1256 provides, in part: "An individual is presumed to 
have been discharged for reasons other than misconduct 
in connection with his work and not to have voluntarily 
left his work without good cause unless his employer has 
given written notice to the contrary to the director within 
five days after the termination of service, setting forth 
facts sufficient to overcome the presumption. If the em-
ployer files such notice, the question shall immediately be 
determined in the same manner as benefit claims." 

Appellant contends that the statute provides the sole 
method for rebutting the presumption and unless that 
method is followed the presumption is determinative of 
the question of discharge or quitting for good cause. He 
asserts that whether an employee voluntarily quits without 
good cause or is discharged [***9] for misconduct is not 
an issue to be determined by the department unless the 
employer has, within five days after the termination of the 
employment, filed written notice alleging facts that the 
employee either quit voluntarily without good cause or 
was discharged for misconduct. 

What appellant indeed is saying is that the section 
1256 presumption is conclusive unless the employer files 
the prescribed notice within five days. 

[*338] It is persuasive that the statute itself does not 
declare the presumption conclusive. Evidence Code sec-
tion 620 provides: "The presumptions established by this 
article, and all other presumptions declared by law to be 
conclusive, are conclusive presumptions." (Italics added.) 
4 

4 The Evidence Code states only four such con-
clusive presumptions (Evid. Code, §§ 621- 624), 
none of which apply here. 

Evidence Code section 601 provides in substance that 
all presumptions that are not conclusive are rebuttable. 

A conclusive presumption is actually a substantive 
rather than an [* **10] evidentiary rule of law. ( Kusior v. 
Silver, 54 Cal.2d 603, 619 [7 Cal.Rptr. 129, 354 P.2d 
657] .) We cannot arbitrarily declare a rule of substantive 
law unsupported by sound policy or reason. Examining 
section 1256, we find no overriding public interest to be 
[**172] served by indisputably presuming from the fail-
ure of an employer to file the five-day pre-claim notice of 
termination that the claimant did not quit his job without 
good cause or was discharged for reasons other than 
misconduct. To the contrary, it is the policy of the state to 
provide benefits only to those who did not quit without 
good cause or were discharged for reasons other than 
misconduct connected with the job. (Unemp. Ins. Code, § 
1256.) To hold the presumption conclusive would con-
travene the clear policy of the act. 

We must construe section 1256 in the context of 
sections 1327 and 1328. 5  These sections provide as fol-
lows: 

[HN6] Section 1327: "A notice of the filing of a new 
or additional claim shall be given to the employing unit by 
which the claimant was last employed immediately pre-
ceding the filing of such claim, and the employing unit so 
notified shall submit within 10 days after the mailing 
[***11] of such notice any facts then known which may 
affect the claimant's eligibility for benefits." 

[HN7] Section 1328: "The facts submitted by an 
employer pursuant to Section 1327 shall be considered 
and a determination made as to the claimant's eligibility 
for benefits. The claimant and any employer who prior to 
the determination has submitted any facts or given any 
notice pursuant to Section 1327 and authorized regula-
tions shall be promptly notified of the determination and 
the reasons therefor and may appeal therefrom to a referee 
within 10 days from mailing or personal service of notice 
of [*339] the determination. The 10-day period may be 
extended for good cause. The director shall be an inter-
ested party to all appeals." (Italics added.) 

5  The present language of sections 1327 and 
1328 was first enacted by Statutes 1951, chapter 
1694, page 3901; the basic concept of these stat-
utes was first enacted by Statutes 1947, chapter 
1436, page 3003. 

It should be noted that the section 1256 pre-
sumption was added by Statutes 1939, chapter 674, 
page 2151, § 14. 

[***12] Whatever the Legislature's intent or pur-
pose might have been at the time of the enactment of 
section 1256, when sections 1327 and 1328 were subse-
quently enacted the Legislature obviously intended the 
section 1256 presumption to be a rebuttable one. These 
later sections mandate that the claimant's last employing 
unit be notified of the filing of a claim for benefits and the 
employing unit so notified shall submit within 10 days of 
such notice (§ 1327) any facts bearing upon the claimant's 
eligibility, and the facts so submitted shall be considered 
in the determination of the claimant's eligibility for bene-
fits (§ 1328). Section 1328 manifestly contemplates that 
the determination of eligibility is to be made on the merits 
of the claimant's application rather than on the basis of an 
employer's failure to file the five-day notice under section 
1256. 6  

6 The California unemployment insurance pro-
gram was intended to comply with federal stan-
dards. (See § 101.) The United States Secretary of 
Labor is authorized to certify payment of federal 
funds to the individual states provided the state 
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has an unemployment compensation law approved 
by the secretary. (42 U.S.C. § 502.) The secretary 
is not authorized to certify payment of funds to a 
state unless he finds that the law of such state in-
cludes provision for administrative procedures 
"reasonably calculated to insure full payment of 
unemployment compensation when due. . ." (42 
U.S.C. § 503(a)(1).) Section 503 also contem-
plates determination of claims on their merits. 
(See California Human Resources Dept. v. Java, 
402 U.S. 121 [28 L.Ed.2d 666, 91 S.Ct. 1347] .) 

[***13] Under accepted principles of statutory in-
terpretation we must construe section 1256, if reasonably 
possible, in a manner consistent with sections 1327 and 
1328. ( Bilyeu v. State Employees' Retirement System, 58 
Cal.2d 618, 627-628 [24 Cal.Rptr. 562, 375 P.2d 442]; 
see Warner v. Kenney, 27 Cal.2d 627, 629 [165 P.2d 
889] .) We can do this by construing the 1256 presumption 
as rebuttable. To hold otherwise [**173] would be to 
nullify the administrative procedures for determining a 
claimant's eligibility as established by sections 1327 and 
1328. 

We further note that respondents and all other agen-
cies charged with enforcement of the Unemployment 
Insurance Code for many years consistently have con-
strued the section 1256 presumption to be a rebuttable one. 
' (5) Unless clearly erroneous the administrative inter-
pretation of [*340] a statute by those charged with its 
enforcement is entitled to great weight. ( Cannon v. In-
dustrial Acc. Comm., 53 Cal.2d 17, 22 [346 P.2d 1 ] .) 

7  Affidavits of Thomas Hannah, Chief of the 
Benefits Section of the Department of Human 
Resources Development, included as part of amici 
curiae briefs on behalf of respondents show that 
pursuant to sections 1327 and 1328 an employer 
may properly present facts bearing upon a claim-
ant's eligibility even though no section 1256 
pre-claim notice was filed. For the year 1970, for 
example, only 632 pre-claim notices were filed in 
the entire state. About 1,180,483 valid claims 
were filed in that same period. Of those claimants 
173,116 were disqualified for having voluntarily 
quit without good cause or were discharged by 
reason of misconduct in connection with their 
work.  Approximately 72 of those 173,116 
claimants had pre-claim notices filed against them 
by their last employers; thus the department found 
approximately 170,000 other claimants were in-
eligible for benefits by virtue of evidence other 
than disclosed by a section 1256 pre-claim notice. 

[***14] (4b) To hold that an employer's failure to 
file a section 1256 pre-claim notice renders the depart-
ment powerless to deny benefits where the claimant's  

ineligibility appears from his own statements or from 
facts which the department establishes by their own in-
vestigation, would be contrary to the department's clear 
duty to administer the law according to its basic purpose 
as declared by the Legislature. 

8 The case at bench provides a clear example of 
the manner in which unwarranted payments would 
result if the section 1256 presumption was con-
clusive. Hunts, appellant's last employer who was 
subject to the unemployment insurance provisions, 
could not properly file a section 1256 five-day 
notice because appellant was involuntarily laid off 
from his job at the cannery. The unidentified 
farmer, appellant's last employer, is not subject to 
the unemployment insurance law and had no 
reason to file a notice. 

We can also imagine an atypical situation 
where a claimant himself states that he was dis-
charged for misconduct, e.g., that he had embez-
zled funds of his employer, or that he had become 
unemployed voluntarily without good cause sim-
ply because he preferred receiving unemployment 
benefits to working; would anyone suggest that 
the department would be powerless to find the 
claimant disqualified? (See 37 Ops.Cal.Atty.Gen. 
18.) 

**15] For the reasons stated, we hold that section 
1256 establishes a rebuttable rather than a conclusive 
presumption, and that the presumption may be rebutted by 
facts disclosed by the claimant in his application or in 
other documents signed by him when applying for bene-
fits, or disclosed by him during interviews with depart-
ment personnel, or disclosed after independent investiga-
tion by the department, or by the employer pursuant to 
sections 1327 and 1328. 

Because the presumption is established to implement 
the public policy of prompt payment of benefits to the 
unemployed so as to reduce the suffering caused thereby 
(§ 100), we conclude that the presumption affects the 
burden of proof. 9  (Evid. Code, § 605.) It imposes upon the 
parties against whom it operates, the employer and the 
department, the burden of proving the nonexistence of the 
presumed fact (Evid. Code, § 606). This means that to 
overcome presumption the employer or [*341] the de-
partment must prove by a preponderance of the evidence 
that the claimant quit without probable cause or was dis-
charged for misconduct in connection with his work. 
(Evid. Code, § 115; Assembly Committee on Judiciary 
comment to West's [***16] [**174] Evid. Code Aim., § 
606.) In the case at bench the department met the burden 
of proof; the trial court's findings are supported by sub-
stantial evidence. 
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9 Section 1256 requires the employer's notice to 
set forth "facts sufficient to overcome the pre-
sumption." This language indicates that the Leg-
islature intended the presumption to effect the 
burden of proof. 

Finally, appellant complains of the trial court's failure 
to make a finding as to whether appellant's last employer 
filed a written notice as required by section 1256. Ap-
pellant alleged in his petition that the required notice was  

not given, and respondent did not deny this allegation. 
Material allegations of the complaint which are not con-
troverted are taken as true (Code Civ. Proc., § 431.20, 
subd. (a)) and as facts admitted are not issues in the case, a 
finding regarding the employer's notice was not required. 
( Johnston v. Security Ins. Co., 6 Cal.App.3d 839, 844 [86 
Cal.Rptr. 133] .) 

[***17] The judgment is affirmed. 
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LexisNexis 

Caution 
As of: Jun 02, 2011 

REGINALD 0. PEREYDA, Plaintiff and Appellant, v. STATE PERSONNEL 
BOARD, Defendant and Appellant 

Civ. No. 12556 

Court of Appeal of California, Third Appellate District 

15 Cal. App. 3d 47; 92 Cal. Rptr. 746; 1971 Cal. App. LEXIS 872 

February 4, 1971 

SUBSEQUENT HISTORY: [***1] The petition of 
the defendant and appellant for a hearing by the Supreme 
Court was denied March 31, 1971. 

PRIOR HISTORY: Superior Court of San Joaquin 
County, John B. Cechini, Judge. 

DISPOSITION: That portion of the judgment denying 
Pereyda's request for back pay is reversed. The judgment 
ordering a writ of mandate to issue commanding the State 
Personnel Board to annul Pereyda's dismissal and to re-
instate him in his position is affirmed. Plaintiff-appellant 
Pereyda is to recover costs. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Defendant state personnel 
board (board) filed an appeal from the decision of the 
Superior Court, San Joaquin County (California), which 
granted a writ of mandate ordering the board to vacate its 
dismissal of plaintiff employee and to restore him to his 
employment as a correctional officer. Plaintiff appealed 
from that portion of the amended judgment that denied his 
request for back pay. 

OVERVIEW: The issue before the court was whether the 
mere presence and possession of empty alcoholic con-
tainers, with no trace of alcoholic beverages, in view of 
plaintiff employee's explanation of their presence, was 
sufficient to justify the hearing officer's finding that 

plaintiff brought alcoholic beverages into a restricted area. 
Defendant board appealed from that portion of the judg-
ment restoring plaintiff to his position, and plaintiff ap-
pealed from that portion denying him back pay. The 
charge against plaintiff was that he was guilty of willful 
disobedience within the meaning of Cal. Gov't Code § 
19572(o). The court found that plaintiffs story, true or 
untrue, did not prove that the containers contained liquor 
when brought onto the premises. Plaintiffs story un-
doubtedly raised a suspicion that the containers had con-
tained alcohol, but suspicion was not evidence; it merely 
raised a possibility. The court reversed that portion of the 
judgment denying plaintiffs back pay. The judgment 
ordering a writ of mandate to issue to command the board 
to annul plaintiffs dismissal and to reinstate him in his 
position was affirmed. 

OUTCOME: The court reversed that portion of the 
judgment denying plaintiff employee's back pay and af-
firmed the judgment ordering a writ of mandate to issue 
commanding defendant board to annul plaintiffs dis-
missal and to reinstate him in his position because suspi-
cion was not evidence, and plaintiffs story did not prove 
that the containers had alcohol in them when they were 
brought to the restricted area. 

LexisNexis(R) Headnotes 
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Administrative Law > Judicial Review > Standards of 
Review > Substantial Evidence 
Governments > Local Governments > Administrative 
Boards 
[HN1] Since the State Personnel Board is a constitutional 
agency for all its adjudicatory activities, Cal. Const. art. 
XXIV, its decision may be set aside only if it is found to 
be unsupported by any substantial evidence. All reason-
able inferences must be drawn in support of the findings 
of the board. The findings and determination of the board 
come before the reviewing court with a strong presump-
tion as to their correctness and regularity. The court may 
not take into account whatever evidence detracts from the 
weight of other evidence. 

Administrative Law > Judicial Review > Standards of 
Review > Substantial Evidence 
[HN2] The court may not substitute a decision contrary to 
that made by the department, even though such decision is 
equally or more reasonable, if the determination by the 
department is one which could have been made by rea-
sonable people. Inferences based upon circumstantial 
evidence are sufficient to support a finding. 

Administrative Law > Agency Adjudication > General 
Overview 
[HN3] Suspicion is not evidence, it merely raises a pos-
sibility. This is not a sufficient basis for an inference of 
fact. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Evidence > Procedural Considerations > Burdens of 
Proof > Preponderance of Evidence 
[I-IN4] Cal. Evid. Code § 520 states that a party who is 
guilty of wrongdoing has the burden of proof on that 
issue. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
[HN5] Although the burden of proof in criminal cases is 
much higher than that in civil actions, the ruling in 
criminal cases that in order to prove a person guilty of a 
crime there must be evidence of the crime other than a 
mere false story by the defendant must necessarily apply 
in a civil proceeding in which a person is charged with 
wrongdoing. 

Evidence > Documentary Evidence > Best Evidence 
Rule 

Evidence > Relevance > Sex Offenses > Rape Shield 
Laws 
[HN6] Cal. Evid. Code § 412 provides that if weaker and 
less satisfactory evidence is offered when it is within the 
power of the party to produce stronger and more satis-
factory evidence, the evidence should be viewed with 
distrust. 

SUMMARY: 

A mandamus proceeding was brought to compel the 
State Personnel Board to vacate its dismissal of petitioner 
from his employment as a correctional officer and to 
restore him to such employment with back pay. Petitioner 
had been dismissed on the charge that he brought alco-
holic beverages on the correctional facility grounds in 
violation of departmental regulations, based on the fact 
that empty wine and beer containers were found in his 
quarters. The board disbelieved petitioner's explanation 
by which he denied that there was any alcohol in the 
containers when he brought them to his quarters. The 
court granted the writ but denied petitioner's request for 
back pay. (Superior Court of San Joaquin County, John B. 
Cechini, Judge.) 

On appeal by both parties, the Court of Appeal re-
versed that portion of the judgment denying petitioner 
back pay, and affirmed the judgment in all other respects. 
The court held that, notwithstanding any suspicions aris-
ing from petitioner's "bizarre" explanation of the presence 
of the containers in his quarters, there was no substantial 
evidence to support the board's finding that there was 
alcohol in the containers at the crucial time when they 
were brought to his quarters. (Opinion by Bray, J., * with 
Pierce, P. J., and Regan, J., concurring.) 

* Retired Presiding Justice of the Court of Appeal 
sitting under assignment by the Chairman of the 
Judicial Council. 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to McKinney's Digest 

(1) Civil Service § 13(5)-- Discharge -- Judicial Review 
-- Substantial Evidence Rule. --A decision of the State 
Personnel Board, when subjected to judicial review, may 
be set aside only if it is found to be unsupported by any 
substantial evidence; all reasonable inferences must be 
drawn in support of the findings of the board. 

(2) Civil Service § 12(6)-- Dismissal -- Hearing -- Evi-
dence. --In a dismissal hearing before the State Personnel 
Board, there was no substantial evidence to support the 
board's finding that petitioner, a correctional officer, 

Received 
June 17, 2011
Commission on
State Mandates



Page 3 
15 Cal. App. 3d 47, *; 92 Cal. Rptr. 746, **; 

1971 Cal. App. LEXIS 872, *** 

brought alcoholic beverages on the grounds of the cor-
rectional facility in violation of departmental rules, where, 
though it was shown that petitioner had empty wine and 
beer containers in his quarters, and though his own ex-
planation of their presence, by which he denied that they 
contained alcohol when brought to his quarters, was 
somewhat bizarre and justified the board's disbelief, the 
containers when found contained no vestige of alcohol 
and there was no evidence whatsoever that they contained 
alcohol when brought to the quarters; the mere fact that 
the board did not believe petitioner's explanation did not 
supply evidence of the contents of the containers at the 
crucial time. 

(3) Evidence § 571 -- Degree of Proof -- Where 
Wrongdoing Is Involved. --Even though the burden of 
proof in criminal cases is much higher than that in civil 
actions, the ruling in criminal cases that in order to prove a 
person guilty of a crime there must be evidence of the 
crime other than a mere false story by defendant, must 
necessarily apply in a civil proceeding in which a person 
is charged with wrongdoing. 

(4) Civil Service § 13(5)-- Dismissal -- Judicial Review 
-- Findings. --Where it was correctly found in a man-
damus proceeding that petitioner was improperly dis-
charged from employment by the State Personnel Board, 
the court's denial of petitioner's request for back pay was 
error. 

COUNSEL: Van Dyke & Shaw and James C. Van Dyke 
for Plaintiff and Appellant. 

Thomas C. Lynch and Evelle J. Younger, Attorneys 
General, and Anthony S. DaVigo, Deputy Attorney 
General, for Defendant and Appellant. 

JUDGES: Opinion by Bray, J., * with Pierce, P. J., and 
Regan, J., concurring. 

* Retired Presiding Justice of the Court of Appeal 
sitting under assignment by the Chairman of the 
Judicial Council. 

OPINION BY: BRAY 

OPINION 

[*49] [**747] Defendant-appellant State Personnel 
Board appeals from that portion of an amended judgment 
granting a writ of mandate ordering the "Board" to vacate 
its dismissal of plaintiff-appellant Pereyda and to restore 
him to his employment as a correctional officer. Pereyda 
[***2] appeals from that portion of said amended judg-
ment denying his request for back pay. 

Question Presented 

Is the mere presence and possession of empty alco-
holic containers, with no trace of alcoholic beverages, in 
view of Pereyda's explanation of their presence, sufficient 
to justify the hearing officer's finding that Pereyda did 
bring alcoholic beverages into the restricted area? 

Record 

At the time crucial herein, Pereyda held the position 
of correctional officer, Deuel Vocational Institution. On 
September 12, 1968, the Director of the Department of 
Corrections caused to be filed with the State Personnel 
Board and served upon Pereyda its notice of punitive 
action of dismissal effective September 16. Pereyda 
appealed from that notice and requested a hearing thereon. 
The matter was heard before Robert L. Hill, hearing of-
ficer, State Personnel Board, and evidence was taken. 
The hearing officer sustained without modification the 
punitive action of dismissal. Thereafter the State Per-
sonnel Board approved and adopted the findings of fact 
and proposed decision of the hearing officer. 

Pereyda then filed in the San Joaquin County Supe-
rior Court a petition for writ of mandate seeking [***3] 
reversal of the action of the State Personnel Board and his 
restoration to his position as correctional officer. At the 
hearing thereon, the administrative record was received in 
evidence. Thereafter the court entered judgment in favor 
of Pereyda's petition, followed by an amended judgment. 
This judgment ordered the State Personnel Board to re-
store Pereyda to his former position but denied his request 
for accrued back pay. The State Personnel Board ap-
pealed from that portion of the amended judgment re-
storing respondent to his position, and Pereyda appealed 
from that portion denying him back pay. 

The Law 

It is important to consider the rules applicable to an 
appeal to the courts from an administrative determination 
of the kind involved here. 

[IAN1] [*50] (1) Since the State Personnel Board is a 
constitutional agency for all its adjudicatory activities 
(Cal. Const., art. XXIV; Boren v. State Personnel Board 
(1951) 37 Cal.2d 634 [234 P.2d 981]), its decision, which 
is the subject of this review, may be set aside only if it is 
found to be [**748] unsupported by any substantial 
evidence. All reasonable inferences must be drawn in 
support of the findings [***4] of the Board ( Hingsbergen 
v. State Personnel Bd. (1966) 240 Cal.App.2d 914 [50 
Cal.Rptr. 59]; Neely v. California State Personnel Bd. 
(1965) 237 Cal.App.2d 487 [47 Cal.Rptr. 64]). The 
findings and determination of the Board come before the 
reviewing court with a strong presumption as to their 
correctness and regularity. ( Faulkner v. Cal. Toll Bridge 
Authority (1953) 40 Cal.2d 317, 330-331 [253 P.2d 659]; 
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Gong v. City of Fremont (1967) 250 Cal.App.2d 568, 
573-574 [58 Cal.Rptr. 664] .) The court may not take into 
account whatever evidence detracts from the weight of 
other evidence. ( Neely v. California State Personnel Bd., 
supra, at p. 489.) 

"[BN2] The court may not substitute a decision con-
trary to that made by the department, even though such 
decision is equally or more reasonable, if the determina-
tion by the department is one which could have been made 
by reasonable people. . . ." ( Kirby v. Alcoholic Bev. etc. 
App. Bd. (1968) 261 Cal.App.2d 119, 122 [67 Cal.Rptr. 
628] .) 

Inferences based upon circumstantial evidence are 
sufficient to support a finding. [***5] ( People v. Gold-
stein (1956) 139 Cal.App.2d 146, 155 [293 P.2d 495] .) 

With these rules in mind, we examine the charge 
against Pereyda and the evidence to support it. Inciden-
tally, there is no conflict in the evidence, unless it be in the 
inferences to be drawn from it. 

Did Respondent Bring Alcoholic Beverages Into the 
Restricted Area? 

The charge against Pereyda which the State Person-
nel Board found was substantiated was that he was guilty 
of willful disobedience within the meaning of section 
19572, subdivision (o), Government Code, in that in vio-
lation of section D5225 of the Rules for Personnel of the 
Department of Corrections he brought alcoholic bever-
ages on the grounds of Deuel Vocational Institution. 

In pertinent part that rule provides No employee 
shall bring any kind of liquors of whatever alcoholic 
content . . . upon the grounds of any correctional institu-
tion. . . ." Pereyda admitted he understood this rule. 

He admitted that on or about August 30, 1968, he had 
in his quarters on the institution grounds six empty wine 
bottles and about 20 empty beer cans. [*51] The con-
tainers contained no alcohol. He denied that he had con-
sumed the alcohol [***6] which had at one time been in 
the containers or that at any time while the containers 
were in his premises they had contained alcohol. His story 
of how they came to be in his quarters seems somewhat 
bizarre and justified the Board's disbelief in its veracity. 
Pereyda said he had a lady friend who told him that her 
landlord was religious. She asked Pereyda to take the 
containers plus two boxes of trash for disposal. He placed 
these articles in the trunk of his car. Pereyda refused to 
identify the woman because "she is recently married." At 
various points in his testimony Pereyda related that some 
of the beer cans were in paper bags while others were 
loose; that the containers were brought onto the premises 
in paper bags, that "most of it" was in paper bags; that 
"some of them must have been in . . . six pack containers"  

and that "two empty six packs was in two bags and I think 
there were three or four scattered ones." 

Although Pereyda had intended to take the items to 
the dump, they remained in his possession for "several 
days or a week or two"; that he had obtained them "just a 
few days" prior to their discovery by the institution au-
thorities; that they had been in his room for [***7] a 
"good number of days." Just how much of the time the 
containers were in his possession they were in the trunk of 
his car does not appear, but they were there until he 
needed the space to pack some clothes that his exwife had 
told him to pick up. He then placed them in his [**749] 
closet "to keep them out of sight until . . . [he] could get 
them back to the dump." Pereyda had had difficulty in 
getting these clothes so he was in a hurry to obtain them 
when his exwife told him to come and get them. He did 
not replace the containers in the trunk because it was full 
of clothes, and he did not like the idea of open containers 
in his auto. Pereyda did not drink wine but occasionally 
drank beer. 

It was while Pereyda was on a two-day leave from the 
institution that the containers were discovered in his 
closet. Pereyda gave no explanation of why during all the 
period the containers remained in his possession he did 
not take them to the dump. 

When found the containers contained no vestige of 
alcohol. They had been washed clean of their former 
contents. There was no evidence whatsoever that when 
brought into Pereyda's quarters, there was alcohol in the 
containers. (2) [***8] The finding of the Board that there 
was alcohol in them is based solely upon the inferences 
drawn by the Board to that effect from the facts that or-
dinarily one does not bring empty containers of this kind 
into his room and that Pereyda gave a rather weird ex-
planation concerning their presence.  The Board, of 
course, did not have to believe this explanation. But does 
the fact that the Board did not believe the explanation 
supply [*52] evidence of the contents of the containers at 
the crucial time? We do not believe so. 

In People v. Carswell (1957) 149 Cal.App.2d 395, 
402 [308 P.2d 852] , it was held that an explanation of 
possession of stolen goods which is rejected by the jury is 
sufficient corroboration of the fact that the defendant was 
implicated in the burglary in which the goods were ob-
tained. But there the crime was proved by the evidence of 
the burglary, and the defendant's rejected explanation of 
his possession of the stolen goods did not serve to prove 
the crime, it served to prove his connection therewith. 
Thus, the burglary was proved whether the defendant's 
story was true or untrue. In the instant case Pereyda's story, 
true or untrue, did [***9] not prove that the containers 
contained liquor when brought on the premises. There 
still is no evidence that they did. 
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Pereyda's story undoubtedly raised a suspicion that 
the containers had contained alcohol but [HN3] "[suspi-
cion] is not evidence; it merely raises a possibility, and 
this is not a sufficient basis for an inference of fact. [Ci-
tations.]" ( People v. Redmond (1969) 71 Cal.2d 745, 755 
[79 Cal.Rptr. 529, 457 P.2d 321]; to the same effect see 
People v. Draper (1945) 69 Cal. App.2d 781, 786 [160 
P.2d 80], where the court pointed out that although the 
defendant was not truthful, raising the finger of suspicion 
against him, that was not enough to prove his guilt.) 

In People v. Draper, supra, at page 785, the court 
stated that the untruthfulness of the defendants justified 
the jury in disbelieving their stories, but did not relieve the 
prosecution of proving their guilt. 

[HN4] Evidence Code section 520 states that a party 
who is guilty of wrongdoing has the burden of proof on 
that issue. The proceeding before the Board is a civil one, 
and hence the burden of proof requires only a prepon-
derance [***10] of evidence. However, that fact does not 
mean that mere suspicion of a person's wrongdoing meets 
that burden. 

In Davis v. State (1960) 40 Ala.App. 609 [119 So.2d 
236], the court held that possession of empty beer cans did 
not establish a charge of possession of beer. 

In Davis v. State (1928) 199 Ind. 739 [161 N.E. 2], 
the court held that the finding at the defendant's home of 
an empty pitcher and glass, which "had the odor of alco-
hol," without other evidence that there had been any al-
cohol in either, was not sufficient to support a finding of 
guilt of possession of intoxicating liquor. 

(3) [HN5] Although the burden of proof in criminal 
cases is much higher than that in civil actions, the ruling in 
criminal cases [**750] that in order to prove a [*53] 
person guilty of a crime there must be evidence of the 
crime other than a mere false story by the defendant must 
necessarily apply in a civil proceeding in which a person 
is charged with wrongdoing. 

[HN6] Section 412 of the Evidence Code provides: 
"If weaker and less satisfactory evidence is offered when 
it was within the power of the party to produce stronger 
[***11] and more satisfactory evidence, the evidence 
should be viewed with distrust." (Italics added.) 

State Personnel Board contends that this section ap-
plies to Pereyda's refusal to identify the woman whom he 
claims gave him the bottles. But viewing this fact with 
distrust is no different from refusing to believe Pereyda's 
story. It does not prove that the bottles contained liquor 
when brought on the premises. For the same reason sec-
tion 413, referring to a party's failure to explain evidence, 
does not apply. Pereyda did not deny the evidence. He 
admitted the only evidence in the case, namely, that he 
brought empty bottles on the premises, which, of course, 
was no violation of any rules. Likewise, he explained 
their presence there; the failure of the board to accept such 
explanation, as we have hereinbefore stated, did not prove 
any wrongdoing. Here, as said by the court in Coomes v. 
State Personnel Board (1963) 215 Cal.App.2d 770, 777 
[30 Cal.Rptr. 639], concerning the appellant there, Per-
eyda's interest in the outcome of the proceeding and his 
story "might have evoked skepticism in the trier of fact; 
yet there was no other evidence to fasten him with 
[***12] guilty knowledge." 

The superior court correctly found that there was no 
substantial evidence to support the Board's finding and 
order. (4) Obviously, as Pereyda was improperly dis-
charged, the judgment denying his request for back pay is 
erroneous. 

That portion of the judgment denying Pereyda's re-
quest for back pay is reversed. The judgment ordering a 
writ of mandate to issue commanding the State Personnel 
Board to annul Pereyda's dismissal and to reinstate him in 
his position is affirmed. Plaintiff-appellant Pereyda is to 
recover costs. 
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DONNA PIPKIN, Plaintiff and Appellant, v. BOARD OF SUPERVISORS OF 
SHASTA COUNTY et al., Defendants and Respondents 

Civ. No. 16995 

Court of Appeal of California, Third Appellate District 

82 Cal. App. 3d 652; 147 Cal. Rptr. 502; 1978 Cal. App. LEXIS 1709 

July 10, 1978 

PRIOR HISTORY: [***1] Superior Court of Shasta 
County, No. 55789, Clyde H. Small, Judge. 

DISPOSITION: The judgment is reversed and re- 
manded to the trial court with directions that the Shasta 
County Employee Appeals Board be ordered to compute 
and award plaintiff accrued salary in accord with this 
opinion. The judgment is otherwise affirmed. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiff deputy sheriff 
appealed a judgment from the Superior Court of Shasta 
County (California), which denied a writ of mandate 
when defendant, the Shasta County Employee Appeals 
Board, refused to order plaintiffs case after she was dis-
missed as a matron of a jail for rudeness and insubordi-
nation. 

OVERVIEW: Plaintiff deputy sheriff was dismissed as a 
matron of a jail for rudeness and insubordination. Sub-
sequently, defendant board refused to order her case and 
the trial court denied plaintiffs petition for a writ of 
mandate filed in response. Plaintiff appealed. The court 
reversed a salary determination and remanded to the trial 
court to award plaintiff her accrued salary because plain-
tiff was not given an opportunity to explain the charges. 
However, the court affirmed plaintiffs dismissal because 
defendant's decision was supported by substantial evi-
dence. The court ruled that plaintiff was not deprived of 

her due process rights. The evidence in support of the 
charge that she gave false reasons for absence from duty 
was supplied by her own admission and was confirmed by 
her husband's testimony so that defendant's finding on that 
charge was supported by substantial evidence. The find-
ing that plaintiff was rude and insulting, used profanity, 
and was insubordinate was established by the testimony 
of fellow employees who witnessed the incidents and by 
her admission that she engaged in a personal dispute and 
used profanity with another deputy. 

OUTCOME: The court affirmed the denial of a writ of 
mandate to command defendant board to order plaintiff 
deputy sheriffs case for wrongful termination because the 
decision was supported by substantial evidence. However, 
the court reversed the salary determination and remanded 
for a computation of plaintiffs accrued salary because 
plaintiff was not given an opportunity to explain the 
charges against her. 

LexisNexis(R) Headnotes 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
[HN1] An agency seeking to impose discipline must af-
ford an employee some opportunity to explain charges 
prior to the effective date of the discipline. 
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Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
[HN2] Due process does not require the state to provide 
the employee with a full trial-type evidentiary hearing 
prior to the initial taking of punitive action. However, due 
process does not mandate that the employee be accorded 
certain procedural rights before the discipline becomes 
effective. As a minimum, these pre-removal safeguards 
must include notice of the proposed action, the reasons 
thereafter, a copy of the respond, either or in writing, to 
the authority initially imposing discipline. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection 
[HN3] The taint of dismissal is limited inasmuch as the 
remedy afforded a person who has been denied the op-
portunity to explain the charges is restricted to an award 
of salary for the period from the effective date of disci-
pline until the date of final decision after a fair hearing. 

Administrative Law > Judicial Review > Standards of 
Review > General Overview 
Governments > Local Governments > Administrative 
Boards 
Pensions & Benefits Law > Governmental Employees > 
County Pensions 
[HN6] Where an agency possesses judicial authority 
under the California Constitution, the decision of the 
agency, even if affecting a fundamental right, is entitled to 
all the deference and respect due a judicial decision. 
However, if the agency does not possess judicial powers, 
the scope of review is determined by the nature of the 
right affected. 

Governments > Local Governments > Charters 
Governments > Local Governments > Duties & Powers 
[HN7] With respect to charter cities and counties such 
powers and procedures are prescribed by means of legis-
lative approval or disapproval of the charter presented to 
the legislature. In each case, however, the legislature is 
limited in the nature and extent of the powers which it 
may grant. With respect to legislative powers, the ques-
tion is one of proper delegation of powers vested in the 
legislature itself by Cal. Const. art. W. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
Governments > Local Governments > Employees & 
Officials 
[11N4] The regulations set forth in Shasta County Code § 
1111 pertaining to employee appeals of disciplinary ac-
tion merely require that In discharging, suspending or 
reducing in rank a permanent employee, the department 
head shall request the County Counsel to prepare an order, 
in writing, stating specifically the cause for such an action. 
This section of the code is the only section that requires 
any affirmative duty on the part of the county to produce 
the reasons for the disciplinary action. By the Shasta 
County Code, ch. 8, Appeals, it is incumbent upon the 
disciplined employee to request what is in fact an initial 
hearing, Shasta County Code § 1122, and to carry the 
entire burden of proof. Shasta County Code § 1124. The 
applicable portions of the county code do not require the 
county to produce any evidence to sustain the charge. 

Administrative Law > Agency Adjudication > Hearings 
> General Overview 
[HN5] In disciplinary administrative proceedings, the 
burden of proving the charges rests upon the party making 
the charges. 

Administrative Law > Judicial Review > Standards of 
Review > Abuse of Discretion 
Civil Procedure > Trials > Judgment as Matter of Law > 
General Overview 
Governments > Local Governments > Administrative 
Boards 
[HN8] As the powers bestowed on counties in the Cali-
fornia Constitution do not mention judicial powers if the 
order or decision of the agency substantially affects a 
fundamental vested right, the trial court, in determining 
under Cal. Civil Code § 1094.5 whether there has been an 
abuse of discretion because the findings are not supported 
by the evidence, must exercise its independent judgment 
on the evidence and find an abuse of discretion if the 
findings are not supported by the weight of the evidence. 
If, on the other hand, the order or decision does not sub-
stantially affect a fundamental vested right, the trial 
court's inquiry will be limited to a determination of 
whether or not the findings are supported by substantial 
evidence in light of the whole record. 

Administrative Law > Judicial Review > Standards of 
Review > General Overview 
Civil Procedure > Appeals > Standards of Review > De 
Novo Review 
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[HN9] In California, the courts must decide on a 
case-by-case basis whether an administrative decision or 
class of decisions substantially affects fundamental vested 
rights and thus requires independent judgment review. In 
determining whether the right is fundamental the courts 
do not alone weigh the economic aspect of it, but the 
effect of it in human terms and the importance of it to the 
individual in the life situation. In determining whether a 
right is vested or fundamental the courts have considered 
the degree to which that right is already possessed by the 
individual. The courts have held the loss of it sufficiently 
vital to require independent review. The abrogation of the 
right is too important to the individual to relegate it to 
exclusive administrative extinction. 

Administrative Law > Judicial Review > Standards of 
Review > General Overview 
Constitutional Law > Separation of Powers 
Environmental Law > Litigation & Administrative 
Proceedings > Judicial Review 
[HN10] The basis for applying different standards of 
review in disciplinary actions can be traced to their ulti-
mate source in one of the most fundamental constitutional 
doctrines, that of separation of powers. As persons 
charged with the exercise of a power, either, legislative, 
executive, or judicial, cannot exercise any other power 
unless expressly authorized by the California Constitution, 
a court, in reviewing a decision of an agency vested with 
judicial power under the constitution, must afford the 
determination of that agency all the deference and respect 
due to a judicial decision. 

Civil Procedure > Appeals > Standards of Review > 
Substantial Evidence > General Overview 
[HN11] The court's review of a trial court proceeding is 
limited to an examination of the record to determine 
whether substantial evidence supports the decision of the 
trial court. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

A former deputy sheriff sought a writ of mandate to 
compel her reinstatement as a matron at the county jail. 
She had received notice of dismissal followed by an in-
formal post-termination hearing at which reinstatement 
had been denied. The superior court reviewed the evi-
dence in support of the charges under both the inde-
pendent review and the substantial evidence standards, 
and denied the petition. (Superior Court of Shasta County, 
No. 55789, Clyde H. Small, Judge.) 

The Court of Appeal reversed with directions to order 
an award of salary for the period from the date of dis-
missal to the final decision following the hearing. The 
court upheld the lower court's determination that the 
charges against the deputy had been supported by the 
preponderance of the evidence, noting that the inde-
pendent judgment test was applicable on the ground that 
the agency's determination had affected a fundamental 
vested right. (Opinion by Evans, J., with Reynoso, J., 
concurring. Puglia, P. J., concurred in the judgment.) 

HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports, 3d 
Series 

(1) Public Officers and Employees § 30--Duration and 
Termination of Tenure--Removal From Office--Due 
Process--Right to Pretermination Hearing. --Prior to 
disciplinary action against an employee, due process 
requires that an agency provide certain procedural rights, 
including notice of the proposed action and the reasons 
therefor, a copy of the charges and materials upon which 
the action is based, and the right to respond, either orally 
or in writing, to the authority imposing discipline. Thus, a 
county ordinance that did not provide a hearing until after 
the effective date of a dismissal, and failed to provide any 
opportunity to explain the charges prior to dismissal, was 
unconstitutional. 

(2) Constitutional Law § 109--Procedural Due Proc-
ess--Hearing--Discipline of Public Em- 
ployee--Sufficiency of Predisciplinary Discussion With 
Supervisor. --A discussion between a county employee 
and her supervisor several months before the employee's 
dismissal did not satisfy the due process requirement of 
notice and an opportunity to be heard prior to disciplinary 
action where the employee was not warned during the 
discussion of the possibility of dismissal, no discipline 
was imposed at that time, and the employee thereafter 
corrected her behavior as to the specific violations dis-
cussed. 

(3) Public Officers and Employees § 30--Duration and 
Termination of Tenure--Removal From Office--Due 
Process--Right to Pretermination Hearing--Remedy. 
--The remedy afforded a former county employee who 
had been denied the opportunity to explain the charges 
upon which dismissal was based was restricted to an 
award of salary from the effective date of discipline until 
the date of final decision after a fair hearing. 

(4) Administrative Law § 49--Administrative Ac-
tions--Adjudication--Evidence--Burden of Proof and 

Received 
June 17, 2011
Commission on
State Mandates



Page 4 
82 Cal. App. 3d 652, *; 147 Cal. Rptr. 502, **; 

1978 Cal. App. LEXIS 1709, *** 

Presumptions--Discipline of Public Employee. --In 
disciplinary administrative proceedings, the burden of 
proving the charges rests upon the party making the 
charges rather than upon the person disciplined. 

(5a)  (5b) Public Officers and Employees § 
30--Duration and Termination of Tenure--Removal 
From Office--Due Process--Informal Hearing. 
--Procedures in an informal disciplinary proceeding 
against a county employee were sufficient to protect her 
due process rights where all evidence presented by both 
the employer and the employee was considered by the 
board and substantial evidence was presented without 
reliance on hearsay, notwithstanding that the ordinance 
under which the hearing was conducted did not require the 
employer to present substantial evidence and placed the 
burden of proof on the employee. 

(6) Administrative Law § 132--Judicial Review--Scope 
and Extent--Evidence--Substantial Evidence 
Rule--Constitutional Agencies Exercising Judicial 
Power. --Where an agency possesses judicial authority 
under the Constitution, the decision of the agency, even if 
affecting a fundamental right, is entitled to all the defer-
ence and respect due a judicial decision. However, if the 
agency does not possess judicial powers, the scope of 
review is determined by the nature of the right affected. 

(7) Administrative Law § 134--Judicial Review--Scope 
and Extent--Evidence--Independent Judgment 
Rule--Nonconstitutional  Agencies--Fundamental 
Rights. --Where the decision or order of a county agency 
substantially affects a fundamental vested right, the trial 
court must exercise its independent judgment on the evi-
dence and find an abuse of discretion if the findings are 
not supported by the weight of the evidence. However, 
where a fundamental vested right is not affected, the trial 
court's inquiry is limited to a determination of whether the 
findings are supported by substantial evidence in light of 
the whole record. 

(8) Constitutional Law § 52--First Amendment and 
Other Fundamental Rights of Citizens--Scope and 
Nature--Federal Decisions--Weight and Authority. 
--Decisions of the United States Supreme Court defining 
fundamental rights are persuasive authority to be afforded 
respectful consideration, but are to be followed by Cali-
fornia courts only when they provide no less individual 
protection than is guaranteed by California law. 

(9) Administrative Law § 133--Judicial Review--Scope 
and Extent--Independent Judgment 
Rule--Fundamental Rights. --In California, the courts 
must decide on a case-by-case basis whether an adminis-
trative decision or class of decisions substantially affects  

fundamental vested rights and thus requires independent 
judgment review. In determining whether the right is 
fundamental, the courts do not weigh only the economic 
aspects, but also the effect in human terms and the im-
portance to the individual in the life situation. 

(10) Constitutional Law § 52--First Amendment and 
Other Fundamental Rights of Citizens--Scope and 
Nature--Right to Continued Employment. --The right 
to continued permanent employment is so important and 
so substantially affects the individual that it is a funda-
mental right. 

(11) Counties § 7--Officers, Agents and Employ-
ees--Permanent Employees--Right to Continued Em-
ployment. --The full rights of continued employment are 
vested in a permanent county employee upon appointment, 
subject to divestment upon periodic review only after a 
showing of adequate cause for such divestment in pro-
ceedings consistent with due process. Thus, a deputy 
sheriffs status as a permanent employee was not contra-
dicted by the sheriffs use of a system of semi-annual 
performance reports for evaluating employees. 

(12) Counties § 7--Officers, Agents and Employ-
ees--Disciplinary Proceedings--Judicial Review--Merit 
System of Employment. --The proper standard for re-
viewing a county agency's decision to discipline a public 
employee was not affected by the fact that a merit system, 
rather than a civil service system, was involved. 

(13) Administrative Law § 138--Judicial Re-
view--Appellate Courts--Standard of Review. --The 
standard for review of a trial court's determination that a 
county agency's decision to discipline an employee was 
proper is whether substantial evidence supports the deci-
sion of the trial court. 

COUNSEL: Marsh, Mastagni & Marsh, Harry M. Marsh 
and William E. Gasbarro for Plaintiff and Appellant. 

Robert A. Rehberg, County Counsel, for Defendants and 
Respondents. 

JUDGES: Opinion by Evans, J., with Reynoso, J., con-
curring. Puglia, P. J., concurred in the judgment. 

OPINION BY: EVANS 

OPINION 

[*655] [**504] Plaintiff, Donna Pipkin, a perma-
nent deputy sheriff acting as a matron in the Shasta 
County jail, received notice that she was to be [*656] 
dismissed effective six days later. The factual bases for 
the dismissal order were that she had given false infor- 
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mation in explanation of her absence from work; that she 
entered an area in the jail carrying keys without another 
matron standing by, and fraternized with the prisoners; 
and that her fraternization standing by, and fraternized 
with the prisoners; and that it caused disputes between the 
prisoners. She was also [***2] alleged to be insubordi-
nate, rude, and insulting to fellow workers in the presence 
of others. She was discharged without having an oppor-
tunity to explain the charges against her. The Shasta 
County ordinance provides only for a post-termination 
hearing to contest the action. After an informal hearing 
the Shasta County Employee Appeals Board refused to 
order her case, she petitioned for a writ of mandate pur-
suant to Code of Civil Procedure section 109.5. Upon 
denial of the petition this appeal ensued. 

(1) (2) Plaintiff correctly maintains that the proce-
dure used to dismiss her was violative of her constitu-
tional right due process of law in that prior to the effective 
date of the dismissal, she was not afforded an opportunity 
to explain the charges. Skelly v. State Personnel Bd. 
(1975) 15 Cal.3d 194, 215 [ 124 Cal.Rptr. 14, 539 P.2d 
774] , requires that the RIN11 agency seeking to impose 
discipline afford the employee some opportunity to ex-
plain the charges prior to the effective date of the disci-
pline. (See also, Cansdale v. Board of Administration 
(1976) 59 Cal.App.3d 656, 665 [130 Cal.Rptr. 880]; 
Keely v. State Personnel Board ( 1975) 53 Cal.App.3d 88, 
98 [ 125 [***3]  Cal.Rptr. 398]; Carrera v. Bertaini 
(1976) 63 Cal.App.3d 721, 727 [ 134 Cal.Rptr. 14]; Ng. v. 
State Personnel Bd. (1977) 68 Cal.App.3d 600, 605 [ 137 
Cal.Rptr. 387] .) 

Defendant's claim that the charges were discussed 
with plaintiff prior to her dismissal and that the discussion 
satisfied the pre-termination due process requirement 
reveals a fanciful interpretation of the record and is 
without merit. The record reveals that several months 
prior to plaintiffs dismissal Lieutenant Austin discussed 
some incidents with plaintiff involving her failure to fol-
low the directions of her superior officer concerning 
feeding the inmates, her fraternization with them, and a 
letter received by the sheriff from the inmates which the 
officers felt had been written with plaintiffs assistance. 
The record does not contain any indication that Pipkin 
was warned that she would be dismissed if the violations 
continued, nor was any punishment imposed. Austin 
testified that, after his conversation with plaintiff, he 
believed she corrected those deficiencies, and her conduct 
did not warrant discipline until the false absence report. 
Finally, Pipkin's direct testimony was that prior [***4] to 
the [*657] effective date of the dismissal she was not 
afforded an opportunity to discuss the charges with the 
sheriff. The record supports her testimony. The notice of 
dismissal fails to mention any right the employee may 
have to discuss the action with her superiors. The mere  

fact that the dismissal was not immediately effective does 
not cure [* *505] the procedural infirmity; the reason the 
dismissal was not made immediately effective was that 
plaintiff had accrued vacation and compensatory time. 

"It is clear that [HN2] due process does not require 
the state to provide the employee with a full trial-type 
evidentiary hearing prior to the initial taking of punitive 
action. However, . . . due process does not mandate that 
the employee be accorded certain procedural rights before 
the discipline becomes effective. As a minimum, these 
pre-removal safeguards must include notice of the pro-
posed action, the reasons thereafter, a copy of the respond, 
either or in writing, to the authority initially imposing 
discipline." ( Skelly v. State Personnel Bd. supra, 15 
Cal.3d at p. 215.) 

Shasta County Ordinance chapter 8, sections 1122 ad 
1123, although recognizing a right of appeal, [***5] do 
not provide for a hearing until after the effective date of 
the dismissal and fail to provide the employee with any 
opportunity to explain the charges to the agency initiating 
the action. 

As the ordinances do not provide for any 
pre-termination hearing, they fail to comport with the 
minimal federal and state constitutional requirements held 
to be applicable by the United States Supreme Court in 
Arnett v. Kennedy (1974) 416 U.S. 134 [40 L.Ed.2d 15, 94 
S. Ct. 1633] and the California Supreme Court in Skelly, 
supra, at page 215. Therefore, to that extent those provi-
sion of the ordinance are unconstitutional and the dis-
missal of plaintiff was affected thereby. 

(3) However, [11N3] the taint of the dismissal is 
limited inasmuch as the remedy afforded a person who 
has been denied the opportunity to explain the charges is 
restricted to an award of salary for the period from the 
effective date of discipline until the date of final decision 
after a fair hearing. ( Barber v. State Personnel Bd. 
(1976) 18 Cal.3d 395, 402-403 [134 Cal.Rptr. 206, 556 
P.2d 306]; Ng v. State Personnel Bd., supra, 68 
Cal.App.3d 600.) 

(4) (5a) Plaintiff contends she was denied due 
process by the [***6] terms of the ordinance which re-
quired her to bear the entire burden of proving that her 
discharge was improper. 

[*658] The record demonstrates that the adminis-
trative proceedings was very informal, and permitted all 
evidence presented by the employer and plaintiff to be 
considered by the employee appeals board. Thus, basic 
due process was preserved. However, we do not mean to 
approve the Shasta County procedures as written. Anton v. 
San Antonio Community Hosp. does not support the 
placing of the burden of proof on the disciplined em-
ployee. Rather, the Anton court upheld the laws of a 
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hospital which placed the burden of proof on the disci-
plined employees since it was "clear that the bylaw read as 
a whole -- especially when viewed in conjunction with the 
provision setting forth the grounds for appellate review 
before the governing board . . . contemplates a substantial 
showing on the part of the charging committee." (Italics 
added.) ( Anton v. San Antonio Community Hosp. (1977) 
19 Cal.3d 802, 829-830 [ 140 Cal.Rptr. 442, 567 P.2d 
1162] .) In footnote 28 the Supreme Court clarifies its 
ruling, the bylaw in question by indicating that the judicial 
review [***7] committee shall rule against the affected 
person absent a clear and convincing showing on his part 
that the recommendation of the charging committee 'was 
arbitrary, unreasonable or not sustained by the evidence,' 
strongly implies that substantial evidence in support of the 
recommendation must appear. . . . It is thus apparent that 
a decision unsupported by evidence viewed by the gov-
erning board as substantial -- i.e., a decision based wholly 
upon the burdens of production and proof -- is not con-
templated by the bylaws." (Italics omitted. Anton, supra, 
at p. 830, fn. 28.) 

Unlike the Anton regulations, [IIN4] the regulations 
set forth in the Shasta County code pertaining to employee 
appeals of disciplinary action merely require that "In 
[**506] discharging, suspending or reducing in rank a 
permanent employee, the department head shall request 
the County Counsel to prepare an order, in writing, stating 
specifically the cause for such an action." (§ 1111.) This 
section of the code is the only section that requires any 
affirmative duty on the part of the county to produce the 
reasons for the disciplinary action. By the code (ch. 8, 
Appeals), it is incumbent upon the disciplined [***8] 
employee to request what is in fact an initial hearing (§ 
1122) and to carry the entire burden of proof (§ 1124). 
The applicable portions of the county code do not require 
the county to produce any evidence to sustain the charge. 
Thus, unlike the bylaw in Anton, section 1124 violates the 
axiom that, "[HN5] in disciplinary administrative pro-
ceedings, the burden of proving the charges rests upon the 
party making the charges." (Martin v. State Personnel Bd. 
(1972) 26 Cal.App.3d 573, 582 [103 Cal.Rptr. 306]; 
Johnstone v. City of Daly City (1958) 156 Cal.App.2d 
k506, 515 [319 P.2d 756] .) 

[*659] The regulation, on its face, appears to violate 
due process. 

However, our review of the record convinces us that 
plaintiff in fact was not deprived of her due process right. 

We also consider whether there was substantial evi-
dence to support the under both the independent judgment 
and the substantial evidence test. As the trial court stated 
in a signed minute order: ". . . the Court did out of greater 
caution reweigh the evidence and determine that the re-
spondents' action was not only supported by substantial  

evidence, but by the preponderance of the evidence." 
[***9] Additional support for the determination that the 
court applied the proper standard of review is found in a 
finding of fact which states "The Court has reviewed the 
transcript of the administrative proceedings held before 
the Employee Appeals Board, . . . " The contention that 
the trial court applied an improper standard of review is 
without merit. 

The scope of review is determined by the constitu-
tional powers granted the agency under the Constitution. 
(6) [HN6] Where an agency possesses judicial authority 
under the Constitution, the decision of the agency, even if 
affecting a fundamental right, is entitled to all the defer-
ence and respect due a judicial decision. ( Strumsky v. San 
Diego County Employees Retirement Assn. (1974) 11 
Cal.3d 28, [112 Cal.Rptr. 805, 520 P.2d 29] .) However, if 
the agency does not possess judicial powers, the scope of 
review is determined by the nature of the right affected. 
( Id., at p. 32.) 

" [BN7] With respect to charter cities and counties 
such powers and procedures are prescribed by means of 
legislative approval or disapproval of the charter pre-
sented to the Legislature. In each case, however, the 
Legislature is limited in the nature and extent of [***10] 
the powers which it may grant. With respect to legislative 
powers, the question is one of proper delegation of powers 
vested in the Legislature itself by article IV." ( Id., at p. 
40.) It is limited by the powers bestowed in other branches 
of government in article V and VI. The amendment of 
article VI had the effect of withdrawing from the Legis-
lature the ability to vest judicial power in any body and of 
concentrating in the court system all judicial power not 
expressly bestowed elsewhere by the Constitution. 

[*660]  (7) [HN8] As the powers bestowed on 
countries in the Constitution do not mention judicial 
powers "[if] the order or decision of the agency substan-
tially affects a fundamental vested right, the trial court, in 
determining under section 1094.5 whether there has been 
an abuse of discretion because the findings are not sup-
ported by the evidence, must exercise its independent 
judgment on the evidence and find an abuse of discretion 
if the findings are not supported by the weight of the 
evidence. If, on the other hand, the order or decision does 
not substantially [**507] affect a fundamental vested 
right, the trial court's inquiry will be limited to a deter-
mination [***11] of whether or not the findings are 
supported by substantial evidence in light of the whole 
record." ( Id., at p. 32.) 

(8) In considering this issue, the trial court was under 
the basic misapprehension, apparently created by counsel 
for defendant, that because a fundamental right may not 
exist under the federal Constitution, a finding of such a 
right under the California Constitution is precluded. 
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[Decisions] of the United States Supreme Court defining 
fundamental rights are persuasive authority to be afforded 
respectful consideration, but are to be followed by Cali-
fornia courts only when they provide no less individual 
protection than is guaranteed by California law.' [Cita-
tions.] " ( Serrano v. Priest (1976) 18 Cal.3d 728, 764 
[135 Cal.Rptr. 345, 557 P.2d 929]; see also Cal.Const., 
art. I, § 24.) Therefore, were we to conclude, as defendant 
suggests, that Bishop v. Wood (1976) 426 U.S. 341 [48 
L.Ed.2d 684, 96 S. Ct. 2074] stands for the proposition that 
a public employee does not have a property right in con-
tinued public employment, it would not resolve the issue 
created by the provisions of the California Constitution 
which, although substantially equivalent [***12] to the 
federal constitutional protections, are possessed of an 
independent vitality. ( Serrano v. Priest, supra, at p. 764.) 
The trial court, erroneously concluded that decisions such 
as Bishop v. Wood, supra, control the determination of 
whether the plaintiff was a possessor of a property right 
under the California Constitution and that the court was 
precluded from any inquiry into the matter. It is readily 
apparent that greater protection for the individual is af-
forded by viewing the right to be protected from arbitrary 
or capricious discharge from public employment as a 
property right; the California decisions and Constitution 
are here dispositive. 

(9) [HN9] In California, "The courts must decide on 
a case-by-case basis whether an administrative decision or 
class of decisions substantially affects fundamental vested 
rights and thus requires independent judgment review." 
( Bixby v. Pierno (1971) 4 Cal.3d 130, 144 [93 Cal.Rptr. 
234, 481 P.2d 242] .) "'In determining whether the right is 
fundamental the courts [*661] do not alone weigh the 
economic aspect of it, but the effect of it in human terms 
and the importance of it to the individual in the life situa-
tion.'" [***13] ( Strumsky, supra, at p. 45.) In deter-
mining whether a right is "vested" or "fundamental" the 
courts have considered the degree to which that right is 
already possessed by the individual. The courts have held 
the loss of it sufficiently vital to require independent 
review. "The abrogation of the right is too important to 
the individual to relegate it to exclusive administrative 
extinction." ( Bixby v. Pierno, supra, 4 Cal.3d at p. 144.) 

(10) It is beyond question that the right of continued 
employment is so important and so substantially affects 
the individual that it is a fundamental right. Whether the 
employment right of plaintiff was vested requires only 
minimal discussion. It is to be emphasized that this case 
does not present the simple nonrenewal of a probationary 
employee's contract, but rather the discharge of an already 
permanent employee. In the former situation as in Turner 
v. Board of Trustees (1976) 16 Cal.3d 818 [129 Cal.Rptr. 
443, 548 P.2d 1115] , no fundamental vested right exists; 
in the latter such fundamental vested right does. It is  

undisputed that plaintiff was a permanent employee of the 
Shasta County Sheriffs Department. Turner v. [***14] 
Board of Trustees, supra, which defendants urge controls 
this case, is distinguishable as it dealt with the nonrenewal 
of a probationary employee's contract. In addition, since 
that case was dealing with a teacher, there were important 
policy considerations favoring the nonrenewal of an un-
satisfactory teacher who was frustrating the primary 
purpose of the school system in educating the young. ( Id., 
at p. 825.) 

[**508] (11) Contrary to defendants' contentions, 
merely because the sheriff utilized a system of semiannual 
performance reports for evaluating employees, plaintiff s 
employment may not be rendered probationary or tenta-
tive in effect. ( Anton v. San Antonio Community Hosp., 
supra, 19 Cal.3d at p. 824.) The full rights of continued 
employment vest upon appointment, subject to divestment 
upon periodic review only after a showing of adequate 
cause for such divestment in a proceeding consistent with 
minimal due process requirements. Defendants' conten-
tion that since county ordinance section 1110 requires a 
statement of reasons for disciplinary action, an employee 
may not be tenured, is patently absurd. The statute merely 
specifies that dismissals must be [***15] effected in 
accord wit due process. In addition, plaintiffs duties do 
not suggest that she served in a confidential position at the 
pleasure of the appointing authority nor has it been sug-
gested that any other statute exists which expressly pro-
vides that her employment was at the pleasure of her 
employer. In fact, statutes or ordinances providing that 
employment shall [*662] be at the pleasure of the ap-
pointing authority generally contain terminology vesting 
the employer with the unabridged right to remove any 
employee without specification of reasons. (See Bogacki 
v. Board of Supervisors (1971) 5 Cal.3d 771, 775 [97 
Cal.Rptr. 657, 489 P.2d 537]; Healdsburg Police Officers 
Assn. v. City of Healdsburg (1976) 57 Cal.App.3d 444, 
451 [129 Cal.Rptr. 216]; Hollon v. Pierce (1967) 257 
Cal.App.2d 468, 478, fn. 4 [64 Cal.Rptr. 808]; Abel v. 
Cory (1977) 71 Cal.App.3d 589, 594 [135 Cal.Rptr. 
555] .) The findings are conclusive that plaintiff was a 
permanent employee, and as such had a fundamental 
vested right in continued employment. Therefore, the 
independent judgment test was applicable. 

(12) We reject defendants' attempted distinction of 
the proper [***16] scope for review of disciplinary ac-
tions taken under a civil service system and a merit system, 
as a distinction without a difference. [HN10] The basis 
for applying different standards of review "can be traced 
to their ultimate source in one of our most fundamental 
constitutional doctrines, that of separation of powers." 
( Strumsky, supra, at p. 35.) As persons charged with the 
exercise of a power, either, legislative, executive, or ju-
dicial, cannot exercise any other power unless expressly 
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authorized by the Constitution, a court, in reviewing a 
decision of an agency vested with judicial power under 
the Constitution, must afford the determination of that 
agency all the deference and respect due to a judicial 
decision. ( Strumsky, supra, at pp. 35-36.) 

The trial court out of a justifiable abundance of cau-
tion utilized the independent review standard. 

Defendants' claim that power under a merit system is 
reposed in the electorate, not an administrative agency, 
misconstrues the source of origin of the powers of coun-
tries. It is the state, not the counties, in whom the elec-
torate has vested power. (See Cal. Const. art. IV, § 1; art. 
XI, § 1, subds. (a) and (b); art. II, § 1.) The [***17] 
counties, as legal subdivisions of the state, derive their 
power from the power delegated by the People to the state, 
and specifically delegated to the Legislature, which in 
turn has authorized the counties to create either a civil 
service system or limited civil service system. (See art. XI, 
§ 1, subd. (a); Gov. Code, §§ 31100- 31110.) Finally, it 
should be noted that a contention that Skelly is applicable 
only to civil service employees and not to employees who 
are employed for an indefinite term, was rejected in 
Mendoza v. Regents of University of California (1978) 78 
Cal.App.3d 168, 173 [144 Cal.Rptr. 117] . [*663] There, 
as here, "[defendant's] contentions are predicated on an 
obvious misconception of law." (Ibid.) 

(5b) (13) [HN11] Our review of the trial court pro-
ceeding is limited to an examination of the record to de-
termine whether substantial evidence supports the deci-
sion of the trial court. ( Bixby v. Pierno, supra, 4 Cal.3d at 
p. 143, fn. 10; LeVesque v. Workmen's Comp. App. Bd. 
[**509] (1970) 1 Cal.3d 627, 637 [83 Cal.Rptr. 208, 463 
P.2d 432]; Boreta Enterprises, Inc. v. Department of 
Alcoholic Beverage Control (1970) 2 Cal.3d 85, [***18] 
95 [84 Cal.Rptr. 113, 465 P.2d 1] .) 

Plaintiff was charged with three distinct courses of 
conduct warranting dismissal, which the board found to 
be supported by the evidence: first, she was charged with 
falsely informing the sheriffs office of the reason for an 
absence on July 3 and 4, 1976; second, that she fraternized 
with the prisoners on numerous occasions thereby hin-
dering effective administration of the jail and creating a 
danger that her keys might be taken from her while with 
the prisoners inside the day room; and third, that she was 
rude and insulting to other employees, directed profanity 
toward them, and was insubordinate to her superiors. 

Plaintiff maintains that the decision of the board may 
not be affirmed and was based solely on hearsay. ( Nar-
doni v. McConnel (1957) 48 Cal.2d 500, 504 [310 P.2d 
644]; Layton v. Merit System Commission (1976) 60 
Cal.App.3d 58, 67-68 [131 Cal.Rptr. 318]; see also Gov. 

Code, § 11513, subd. (c).) Her contention is not supported 
by the record. It appears that the trial court and the board 
did find and consider substantial credible evidence in 
support of the dismissal without reliance on hearsay. 

The evidence in support [***19] of the charge that 
she gave false reasons for her absence from duty was 
supplied by her own admission and was confirmed by her 
husband's testimony. The board's finding on that charge is 
supported by substantial evidence. 

The finding that plaintiff was rude and insulting, used 
profanity, and was insubordinate was established by the 
testimony of fellow employees who witnessed the inci-
dents and by her admission that she engaged in a personal 
dispute and used profanity with Deputy Johanson. 

The finding that plaintiff fraternized with the pris-
oners, disclosed information about the administration of 
the jail, and entered the "tank" with her keys, thus con-
stituting a hindrance to the effective administration 
[*664] of the jail, is troublesome. Direct evidence sup-
porting that finding was elicited from admittedly biased 
inmates and a memorandum, written by a deputy (de-
ceased at the time of the hearing), detailing an incident 
which happened seven months previously. In February 
plaintiff was advised (without imposition of discipline) 
that such conduct was unsatisfactory and must be stopped. 
Thereafter, it appears plaintiff did comport herself in a 
satisfactory manner, and no further [***20] information 
of continued fraternization which would justify discipli-
nary action was received. Inasmuch as the alleged frat-
ernization was apparently not repeated following the 
warning, a question as to the propriety of the dismissal 
predicated upon those charges is presented. However, it is 
a question going to the weight of the evidence, and in 
reviewing the record it does not appear than an abuse of 
discretion resulted. ( Skelly, supra, at p. 217.) We note 
that inmates Connors and Miller testified that plaintiff 
entered the cell area without another guard standing by, 
played cards with the inmates, and discussed and talked 
about, other matrons with them. Connors, who admitted 
she disliked plaintiff, testified that she observed plaintiff 
give keys to other inmates; that plaintiff was nicknamed 
"Ducky" by the inmates, and that plaintiff helped the 
inmates write a letter praising plaintiffs conduct. Addi-
tionally, plaintiff admitted entering the cell and playing 
cards with the inmates and another matron. Matron 
O'Quinn testified that she saw plaintiff playing cards in 
the cell but couldn't remember the date, and that inmates 
told her about plaintiffs conversations with other [***21] 
inmates concerning the jail staff. 

We conclude the board's decision is supported by 
substantial evidence. 
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cho Cucamonga v. Reg'l Water Quality, 2006 Cal. App. 
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PRIOR HISTORY:     [***1]  APPEAL from the 
Superior Court of San Bernardino County, No. RCV 
071613, Shahla Sabet, Judge.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

A city's action challenged the procedure by which a 
federal regulatory permit was adopted and also chal-
lenged the permit's conditions limiting the quantity and 
quality of water runoff that could be discharged from 
storm sewer systems. The trial court sustained demurrers 
by the State Water Resources Control Board and a re-
gional water quality control board. The regional board 
had issued a municipal storm sewer permit governing 18 
local public entities. (Superior Court of San Bernardino 
County, No. RCV071613, Shahla Sabet, Judge.) 

The Court of Appeal affirmed the judgment. The 
court held that the trial court properly sustained without 
leave to amend the state board's demurrer. Even if the 
city had identified any cognizable claim against the state 
board, the claim would have been barred by the 30-day 
statute of limitations for challenging an improper-

ly-adopted state board policy or regulation. Because the 
city was given notice that the hearing on the permit 
would proceed as an informal administrative adjudica-
tion, it could not successfully argue it was relieved of the 
obligation to object to the administrative record at the 
time of the hearing. The court agreed with the regional 
board that the permit properly allocated some inspection 
duties to the permittees. Federal law, either expressly or 
by implication, requires permittees under the National 
Pollutant Discharge Elimination System to perform in-
spections for illicit discharge prevention and detection; 
landfills and other waste facilities; industrial facilities; 
construction sites; certifications of no discharge; non-
stormwater discharges; permit compliance; and local 
ordinance compliance. (Opinion by Gaut J., with Hol-
lenhorst, Acting P. J., and Richl, J., concurring.)  
[*1378]   
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports  
 
(1) Pollution and Conservation Laws § 

5--Water--National Pollutant Discharge Elimination 

System--Issuance of Permits.--Gov. Code, § 11352, 

subd. (b), makes the issuance of a permit under the Na-
tional Pollutant Discharge Elimination System exempt 
from the rulemaking procedures of the Administrative 
Procedure Act. Permit issuance is a quasi-judicial, not a 
quasi-legislative, rulemaking proceeding. The exercise of 
discretion to grant or deny a license, permit or other type 
of application is a quasi-judicial function. 
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(2) Pleading § 90--Motions to Strike.--A court may 
strike all or part of a pleading under Code Civ. Proc., §§ 

431.10 and 436. 
 
(3) Pollution and Conservation Laws § 

5--Water--National Pollutant Discharge Elimination 

System--Issuance of Permits--Storm Sewer Dis-

charge.--33 U.S.C. § 1342 of the Clean Water Act re-
quires a permit under the National Pollutant Discharge 
Elimination System to be issued for any storm sewer 
discharge, whether there is any actual impairment in a 
particular region.  
 
(4) Administrative Law § 131--Judicial Re-
view--Scope--Substantial Evidence Rule.--An agency 
may rely upon the opinion of its staff in reaching deci-
sions, and the opinion of staff has been recognized as 
constituting substantial evidence. 
 
(5) Pollution and Conservation Laws § 

5--Water--National Pollutant Discharge Elimination 

System--Issuance of Permits.--33 U.S.C. § 

1342(p)(3)(B)(iii) of the Clean Water Act authorizes the 
imposition of permit conditions, including management 
practices, control techniques and system, design and en-
gineering methods, and such other provisions as the ad-
ministrator of the state determines appropriate for the 
control of such pollutants. The act authorizes states to 
issue permits with conditions necessary to carry out its 
provisions, as provided by 33 U.S.C. § 1342(a)(1). The 
permitting agency has discretion to decide what practic-
es, techniques, methods and other provisions are appro-
priate and necessary to control the discharge of pollu-
tants. 
 
(6) Pollution and Conservation Laws § 

5--Water--National Pollutant Discharge Elimination 
System--Issuance of Permits.--A municipal storm sew-
er permit properly allocated some inspection duties to the 
permittees. Wat. Code, § 13383, provides that as part of 
compliance with  [*1379]  the Clean Water Act, the 
regional board may establish inspection requirements for 
any pollutant discharger. Federal law, either expressly or 
by implication, requires permittees under the National 
Pollutant Discharge Elimination System to perform in-
spections for illicit discharge prevention and detection; 
landfills and other waste facilities; industrial facilities; 
construction sites; certifications of no discharge; non-
stormwater discharges; permit compliance; and local 
ordinance compliance, as provided by 40 C.F.R. 

122.26(d) and (g) (2005);33 U.S.C. § 1342(p)(3)(B)(ii). 
Under 40 C.F.R. § 122.42(c)(6) (2005), permittees must 
report annually on their inspection activities. 

[9 Witkin, Cal. Procedure (4th ed. 1997) Adminis-
trative Proceedings, § 63; 12 Witkin, Summary of Cal. 
Law (10th ed. 2005) Real Property, §§ 893, 896.] 
 
COUNSEL: James L. Markman; Richards, Watson & 
Gershon, John J. Harris and Evan J. McGinley for Plain-
tiff and Appellant. 
 
Bill Lockyer, Attorney General, Mary E. Hackenbracht, 
Assistant Attorney General, Richard Magasin and Jenni-
fer F. Novak, Deputy Attorneys General, for Defendants 
and Respondents.   
 
JUDGES: Gaut J., with Hollenhorst, Acting P. J. and 
Richli J., concurring.   
 
OPINION BY: GAUT 
 
OPINION 

 [**452]  GAUT, J.-- 
 
1. Introduction  

This case involves environmental regulation of mu-
nicipal storm sewers that carry excess water runoff to the 
Santa Ana River as it passes through San Bernardino 
County on its way to the Pacific Ocean. Federal and state 
laws impose regulatory controls on storm sewer dis-
charges. Municipalities are required to obtain and comp-
ly with a federal regulatory permit limiting the quantity 
and quality of water runoff that can be discharged from 
these storm sewer systems. 

In this instance, the Regional Water Quality Control 
Board for the Santa Ana Region (the Regional Board) 
conducted public hearings and then issued a comprehen-
sive 66-page [***2]  municipal storm sewer permit go-
verning 18 local  [*1380]  public entities. Two permit-
tees, the City of Rancho Cucamonga and the City of 
Upland, among others, filed an administrative appeal 
with the State Water Resources Control Board (the State 
Board.) The State Board summarily dismissed the ap-
peal. The Cities of Rancho Cucamonga and Upland 1 
then filed a petition for writ of mandate and complaint 
against the State Board and the Regional Board. 
 

1    Upland is not a party to this appeal. 

The trial court sustained without leave to amend the 
demurrer of the State Board to the entire action. It sus-
tained the demurrer as to four causes of action and 
granted the motion to strike of the Regional Board. After 
a hearing, the trial court denied the petition for writ of 
mandate. 

Both procedurally and substantively, the City of 
Rancho Cucamonga challenges the conditions imposed 
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by the NPDES 2 permit and waste discharge requirements 
(the 2002 permit). It contends the procedure by which 
the 2002 permit was adopted was not legal, that [***3]  
the 2002 permit's conditions are not appropriate for the 
area, and that the permit's requirements are too expen-
sive. Because we conclude the permit was properly 
adopted and its conditions and requirements are appro-
priate, we reject these contentions. 
 

2    The National Pollutant Discharge Elimina-
tion System. 

 
2. The National Pollutant Discharge Elimination System  

California cases have repeatedly explained the com-
plicated web of federal and state laws and regulations 
concerning water pollution, especially storm sewer dis-
charge into the public waterways. (City of Burbank v. 

State Water Resources Control Bd. (2005) 35 Cal.4th 

613, 619-621 [26 Cal. Rptr. 3d 304, 108 P.3d 862] 
(Burbank); Building Industry Assn. of San Diego County 

v. State Water Resources Control Board (2004) 124 

Cal.App.4th 866, 872-875 [22 Cal. Rptr. 3d 128] 
(Building Industry); Communities for a Better Environ-

ment v. State Water Resources Control Bd. (2003) 109 

Cal.App.4th 1089, 1092-1094 [1 Cal. Rptr. 3d 76] 
(Communities); WaterKeepers Northern California v. 

State Water Resources Control Bd. (2002) 102 

Cal.App.4th 1448, 1451-1453 [**453]  [126 Cal. Rptr. 

2d 389]). 

 [***4]  For purposes of this case, the important 
point is described by the California Supreme Court in 
Burbank: "Part of the Federal Clean Water Act [33 

U.S.C. § 1251 et seq.] is the National Pollutant Discharge 
Elimination System (NPDES), '[t]he primary means' for 
enforcing effluent limitations and standards under the 
Clean Water Act. (Arkansas v. Oklahoma [(1992) 503 

U.S.  [*1381]  91, 101 [117 L. Ed. 2d 239, 112 S. Ct. 

1046]].) The NPDES sets out the conditions under which 
the federal [Environmental Protection Agency] or a state 
with an approved water quality control program can is-
sue permits for the discharge of pollutants in wastewater. 
(33 U.S.C. § 1342(a) & (b).) In California, wastewater 
discharge requirements established by the regional 
boards are the equivalent of the NPDES permits required 
by federal law. (§ 13374.)" (Burbank, supra, 35 Cal.4th 

at p. 621.) 

California's Porter-Cologne Act (Wat. Code, § 

13000 et seq.) establishes a statewide program for water 
quality control. Nine regional boards, overseen by the 
State Board, administer the program in their respective 
regions. (Wat. Code, §§ 13140, [***5]  13200 et seq., 
13240, and 13301.) Water Code sections 13374 and 
13377 authorize the Regional Board to issue federal 

NPDES permits for five-year periods. (33 U.S.C. § 1342, 

subd.(b)(1)(B).) 

As discussed more fully in part 6 post, the 
state-issued NPDES permits are subject to the informal 
hearing procedures set forth for administrative adjudica-
tions. (Gov. Code, § 11445.10 et seq.; Cal. Code Regs., 

tit. 23, § 647 et seq.) The issuance of permits is specifi-
cally excluded from the procedures for administrative 
regulations and rulemaking. (Gov. Code, §§ 11340 et 

seq., 11352.) 
 
3. Factual and Procedural Background  

The Regional Board issued the first NPDES permit 
for San Bernardino County in 1990. The principal per-
mittee was the San Bernardino Flood Control District 
(the District). The 1990 permit required the permittees to 
develop and implement pollution control measures, using 
"best management practices" and monitoring programs, 
to eliminate illegal discharges [***6]  and connections, 
and to obtain any necessary legal authority to do so. The 
management programs could be existing or new. 

In 1993, the District developed the NPDES drain 
area management program (DAMP). 

The second NPDES permit was issued in 1996 and 
was based on the report of waste discharge (ROWD) 
prepared by the principal permittee and copermittees, 
including Rancho Cucamonga. The 1996 permit pro-
posed extending the existing program, which included 
inspections of industrial and commercial sources; poli-
cies for development and redevelopment; better public 
education; and implementation of a monitoring program. 
It offered a commitment to reduce pollutants to the 
"maximum extent practicable." 

In 2000, the permittees submitted another ROWD to 
renew their NPDES permit. The 2000 ROWD proposed 
continuing to implement and develop water quality 
management and monitoring programs.   

 [*1382]  Based on the 2000 ROWD, the Regional 
Board staff created five successive drafts of the 2002 
permit, incorporating written comments by Rancho Cu-
camonga and others and comments made during two 
public workshops. Some of the comments addressed the 
economic considerations of anticipated prohibitive com-
pliance costs.  

 [***7]  The notice of the public hearing to consid-
er adoption of the 2002 permit hearing  [**454]  an-
nounced: "relevant Regional Board files are incorporated 
into the record;" the governing procedures were those for 
an informal hearing procedure as set forth in "Title 23, 

California Code of Regulations, Section 647 et seq.;" and 
"Hearings before the Regional Water Board are not con-
ducted pursuant to Government Code section 11500 et 
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seq.," the alternative formal hearing procedure for ad-
ministrative adjudication. The notice was mailed to all 
permittees. The accompanying "fact sheet," which was 
publicly circulated, offered further information about the 
conduct and nature of the hearing and the legal and fac-
tual grounds for the Regional Board's recommendation to 
adopt the 2002 permit. 

The informal public hearing was conducted on April 
26, 2002. Neither Rancho Cucamonga nor any of the 
permittees objected to the form or substance of the hear-
ing. Ultimately, after a staff presentation and testimony, 
including a statement from Rancho Cucamonga's coun-
sel, the Regional Board adopted the 2002 permit. After 
the State Board dismissed their administrative appeal,  
[***8]  Rancho Cucamonga and Upland filed the instant 
action. 

The operative pleading is the second amended peti-
tion for writ of mandate and complaint. The petition al-
leges that the State Board and the Regional Board acted 
illegally and in excess of their jurisdiction in developing, 
adopting and implementing the 2002 permit. Based on 26 
pages of general allegations, the petition asserts eight 
causes of action, alleging the State Board and the Re-
gional Board violated sections 13241, 13263, and 13360 

of the Water Code (the Porter-Cologne Act); the Califor-
nia Environmental Quality Act (Pub. Resources Code, § 

21000 et seq.); the California Administrative Procedure 
Act (Gov. Code, §§ 11340-11529); the California Con-
stitution; and the federal Clean Water Act; and seeking 
declaratory and injunctive relief. 

The State Board successfully opposed the action on 
demurrer. The Regional Board eliminated four causes of 
action, the fourth, fifth, seventh, and eighth by demurrer 
and motion to strike. On the remaining four causes of 
action, the trial court found in favor of the Regional 
Board. 
 
 [*1383] 4. State Board's Demurrer  

Rancho Cucamonga maintains the [***9]  trial 
court should not have sustained the demurrer of the State 
Board without leave to amend because the State Board is 
the ultimate authority on state-issued NPDES permits, 
and, therefore, was properly joined as a party: "Because 
the State Board has for all intents and purposes adopted 
the rules and policies of general application upon which 
the Permit is based, it is clearly a proper party to this 
action." 

The difficulty with Rancho Cucamonga's theory of 
liability against the State Board is, to quote Gertrude 
Stein about the City of Oakland, "There is no there 
there." (Stein, Everybody's Autobiography (1937).) In 
other words, Rancho Cucamonga's allegations against the 
State Board lack any substance. Instead, Rancho Cuca-

monga launches an unspecific attack on the State Board 
without identifying any particular problems. The petition 
makes the unexceptional allegation that the State Board 
formulates general water control policy which it imple-
ments and enforces through regional boards. It also al-
leges the State Board has not complied with the Admin-
istrative Procedure Act but it does not identify any ob-
jectionable policies or how there is no compliance. In-
stead the petition complains [***10]  about a State 
Board letter directing that all NPDES permits follow 
consistent principles regarding standard urban storm wa-
ter mitigation plans.  [**455]  Additionally, the petition 
maintains the 2002 permit included new reporting re-
quirements and increased costs of compliance. 

But the foregoing allegations did not articulate any 
improper State Board conduct. The 2002 permit, issued 
by the Regional Board and not by the State Board, is not 
subject to formal rulemaking procedures. (Gov. Code, § 

11352, subd. (b).) The State Board's letter, explaining a 
precedential decision concerning mitigation plans, is not 
an example of formal rulemaking. (Gov. Code, § 

11425.60, subd. (b).) By dismissing Rancho Cucamon-
ga's administrative appeal concerning the 2002 permit, 
the State Board declined to become involved and the 
Regional Board's decision to issue the permit became 
final and subject to judicial review. (People ex rel Cal. 

Regional Wat. Quality Control Bd. v. Barry (1987) 194 

Cal.App.3d 158, 177 [239 Cal. Rptr. 349].) But the State 
Board was not made a proper party by reason of its dis-
missal of the administrative appeal.  

 [***11]  Furthermore, even if Rancho Cucamonga 
had identified any cognizable claim against the State 
Board, it would have been barred by the 30-day statute of 
limitations for challenging an improperly adopted State 
Board regulation or order. (Wat. Code, § 13330; Gov. 

Code, § 11350.)  

 [*1384]  We hold the trial court properly sustained 
without leave to amend the State Board's demurrer to the 
second amended petition for writ of mandate and com-
plaint. 
 
5. Standard of Review for Petition for Writ of Mandate  

In deciding a petition for writ of mandate, the trial 
court exercises its independent judgment. (Code Civ. 

Proc., § 1094.5, subd. (c); Wat. Code, § 13330, subd. (d); 
Building Industry, supra, 124 Cal.App.4th at p. 879.) 
But, "[i]n exercising its independent judgment, a trial 
court must afford a strong presumption of correctness 
concerning the administrative findings ... . [¶] ... [¶] ... 
Because the trial court ultimately must exercise its own 
independent judgment, that court is free to substitute its 
own findings after first giving due respect to the agency's 
findings." (Fukuda v. City of Angels (1999) 20 Cal.4th 
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805, 817-818 [85 Cal. Rptr. 2d 696, 977 P.2d 693] (Fu-

kuda).) 

 [***12]  On appeal, the reviewing court deter-
mines whether substantial evidence supports the trial 
court's factual determinations. (Fukuda, supra, 20 

Cal.4th at p. 824; Building Industry, supra, 124 

Cal.App.4th at p. 879.) The trial court's legal determina-
tions receive a de novo review with consideration being 
given to the agency's interpretations of its own statutes 
and regulations. (Building Industry, supra, at p. 879; 
Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 

470, 482 [22 Cal. Rptr. 3d 772].) 
 
6. Rancho Cucamonga's Objections to the Administrative 
Record and Lack of Notice  

The notice of the administrative hearing for adoption 
of the 2002 permit included the statement that the Re-
gional Board's files would be incorporated as part of the 
record. Before trial on the writ petition, Rancho Cuca-
monga attempted to raise an omnibus objection to the 
entire administrative record and a specific objection to 
four documents, three studies about marine pollution and 
one economic study. The trial court ruled the objections 
had been waived by not making them before or at the 
time of the hearing. Applying the presumption of admin-
istrative [***13]  regularity, we affirm the trial court's 
evidentiary ruling. (Mason v. Office of Admin.  [**456]  

Hearings (2001) 89 Cal.App.4th 1119, 1131 [108 Cal. 

Rptr. 2d 102].) 

The reasons given by Rancho Cucamonga as to why 
the trial court should have sustained its objections to all 
or part of the administrative record are that it did not 
waive its objections to the record because Rancho Cu-
camonga did not know the hearing was adjudicative; the 
Regional Board did not provide  [*1385]  notice of an 
informal hearing (Gov. Code, § 11445.30); and Rancho 
Cucamonga never had an opportunity to object to the 
administrative record. 

(1) As noted previously, Government Code section 

11352, subdivision (b), makes the issuance of an NPDES 
permit exempt from the rulemaking procedures of the 
Administrative Procedure Act. Permit issuance is a qua-
si-judicial, not a quasi-legislative, rulemaking proceed-
ing: "The exercise of discretion to grant or deny a li-
cense, permit or other type of application is a qua-
si-judicial function." (Sommerfield v. Helmick (1997) 57 

Cal.App.4th 315, 320 [67 Cal. Rptr. 2d 51]; see City of 

Santee v. Superior Court (1991) 228 Cal.App.3d 713, 

718 [279 Cal. Rptr. 22].) 

 [***14]  Instead, the Regional Board correctly 
followed the administrative adjudication procedures 
(Gov. Code, § 11445.10 et seq.) and the companion reg-
ulations at California Code of Regulations, title 23, sec-

tions 647-648.8 for informal adjudicative public hear-
ings. These procedures were announced in the notice of 
hearing which also stated that Government Code section 

11500 et seq., governing formal administrative adjudica-
tion hearings, would not apply, thus satisfying Govern-

ment Code section 11445.30 requiring notice of an in-
formal hearing procedure. At the time of the hearing, 
Rancho Cucamonga did not object to the informal pro-
cedure. Rancho Cucamonga's effort to argue that federal 
notice requirements (40 C.F.R. § 124.8, subd. (b)(6)(ii) 
(2005)) should also have been followed fails because this 
involved a state-issued NPDES permit adopted according 
to California procedures. 

Because Rancho Cucamonga was given notice that 
the hearing on the permit would proceed as an informal 
administrative adjudication, it cannot successfully argue 
it was relieved of the obligation to object to the adminis-
trative record [***15]  at the time of the hearing. An 
informal administrative adjudication contemplates libe-
rality in the introduction of evidence. (23 Cal. Code 

Regs., tit. 23, §§ 648, subd. (d), 648.5.1.) If Rancho Cu-
camonga wished to object to the informal hearing pro-
cedures, including the liberal introduction of evidence, it 
should have raised its objections as provided by statute 
and regulation before or at the time of the hearing (Gov. 

Code, §§ 11445.30, 11445.40, 11445.50; 23 Cal. Code 

Regs., tit. 23, § 648.7), not a year later in the subsequent 
civil proceeding. 
 
7. Economic Considerations for Issuance of NPDES 
Permit  

Rancho Cucamonga's next assignment of error is 
that the Regional Board failed to consider the economic 
impact of the requirements of the 2002 permit by not 
conducting a cost-benefit analysis. Rancho Cucamonga 
relies on the California Supreme Court's Burbank opi-
nion, in which the court held: "When ... a regional board 
is considering whether to make the pollutant restrictions 
in a wastewater discharge permit more stringent than 
federal [***16]  law [*1386]  requires, California law 
allows the board to take into account economic factors, 
including the wastewater discharger's cost of com-
pliance." (Burbank, supra, 35 Cal.4th at p. 618.) Rancho 
Cucamonga contends that the 2002 permit exceeds fed-
eral requirements and that, therefore, this case should be 
remanded for a consideration of  [**457]  economic 
factors. (See ibid.; Wat. Code, § 13241, subd. (d).) 

The two problems with this argument are the trial 
court found there was no evidence that the 2002 permit 
exceeded federal requirements and Rancho Cucamonga 
does not explain now how it does so. There was also 
evidence that the 2002 permit was based on a fiscal 
analysis and a cost-benefit analysis. In the absence of the 
foundational predicate and in view of evidence that cost 
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was considered, Rancho Cucamonga's contention on this 
point fails. 

(2) We also reject Rancho Cucamonga's related 
procedural argument that the Regional Board's motion to 
strike was impermissible as piecemeal adjudication. 
(Regan Roofing v. Superior Court (1994) 24 Cal.App.4th 

425, 432-436; Lilienthal & Fowler v. Superior Court 

(1993) 12 Cal.App.4th 1848, 1851-1855 [16 Cal. Rptr. 

2d 458].) [***17]  It is well recognized a court may 
strike all or part of a pleading as it did in this instance. 
(Code Civ. Proc., §§ 431.10, 436; PH II, Inc. v. Superior 

Court (1995) 33 Cal.App.4th 1680, 1682-1683 [40 Cal. 

Rptr. 2d 169].) 
 
8. Substantial Evidence  

Rancho Cucamonga also challenges the trial court's 
independent factual determination that sufficient evi-
dence supports the findings of the Regional Board. Ran-
cho Cucamonga's main contention is that the 2002 permit 
was not distinctively crafted for San Bernardino County 
but, instead, copied a similar permit for other counties 
without identifying any particular water quality impair-
ment in San Bernardino County caused by the permit-
tees. In other words, no evidence in the record supports 
issuance of the 2002 permit and the trial court did not 
identify any such evidence in its statement of decision. 

(3) One problem with Rancho Cucamonga's fore-
going argument is that the Clean Water Act requires an 
NPDES permit to be issued for any storm sewer dis-
charge, whether there is any actual impairment in a par-
ticular region. (33 U.S.C. § 1342; Communities, supra, 

109 Cal.App.4th at pp. 1092-1093.) [***18]  Therefore, 
Rancho Cucamonga's contention that the permit fails to 
identify impaired water bodies in the region is beside the 
point. 

In its statement of decision, the trial court discussed 
the inadequacy of the arguments and evidence cited by 
Rancho Cucamonga and concluded: "The San Bernardi-
no Permit is based in part on the Basin Plan for this re-
gion. It is  [*1387]  also based on the permittees' own 
reports and monitoring within this region ... . It incorpo-
rates the permittees' management program, which is 
unique to these cities and county." The trial court in-
cluded a citation to the 1993 DAMP report's "Geographic 
Description of the Drainage Area," which discusses the 
specific conditions present in San Bernardino County. 

On appeal, Rancho Cucamonga faults the trial court 
for not presenting a more detailed description of the evi-
dence supporting the issuance of the permit. We do not 
think the trial court, or this court, must bear that burden. 

(4) First, "[a]n agency may ... rely upon the opinion 
of its staff in reaching decisions, and the opinion of staff 

has been recognized as constituting substantial evidence. 
(Coastal Southwest Dev. Corp. v. California Coastal 

Zone Conservation Com. (1976) 55 Cal.App.3d 525, 

535-536 [127 Cal. Rptr. 775].)"  [***19]  (Brown-

ing-Ferris Industries v. City Council (1986) 181 

Cal.App.3d 852, 866 [226 Cal. Rptr. 575].) Here the 
Regional Board adopted the recommendation of its staff 
in issuing the permit. And, as the record shows, the 
staff's recommendation was based on the previous 1990 
and 1996 permits, the 1993 DAMP  [**458]  report and 
the 2000 ROWD, the permittees' application for renewal 
of the 1996 permit, as well as more general water quality 
factors. The evidence contradicts Rancho Cucamonga's 
assertion, that "the Regional Board simply copied verba-
tim the NPDES Permit for North Orange County, a 
coastal region with markedly different water quality 
conditions and problems." 

As part of the trial court's consideration of the peti-
tion for writ of mandate, Rancho Cucamonga and the 
Regional Board directed the court to review specific 
items of evidence contained in the administrative record. 
In its opposing brief, the Regional Board offered a de-
tailed account of the evidence supporting the issuance of 
the permit. The trial court indicated it had reviewed the 
parties' submissions before ruling. It discussed the evi-
dence at the hearing on the petition and referred to it in 
its statement of decision.  [***20]  (Lala v. Maiorana 

(1959) 166 Cal.App.2d 724, 731 [333 P.2d 862].) Ran-
cho Cucamonga had the burden of showing the Board 
abused its discretion or its findings were not supported 
by the facts. (Building Industry, supra, 124 Cal.App.4th 

at pp. 887-888.) To the extent it attempted to do so at the 
trial court level, it was not successful. 

This court has independently reviewed the record 
with particular attention to the evidence as emphasized 
by the parties. We do not, however, find it incumbent 
upon us or the trial court to review the many thousands 
of pages submitted on appeal and identify the particular 
evidence that constitutes substantial evidence. Instead, 
we deem the trial court's findings sufficient and not af-
fording any grounds for reversal. (Building Industry, 

supra, 124 Cal.App.4th at p. 888; see Weisz Trucking 

Co., Inc. v. Emil R. Wohl [*1388]  Construction (1970) 

13 Cal.App.3d 256, 264 [91 Cal. Rptr. 489], citing Perry 

v. Jacobsen (1960) 184 Cal.App.2d 43, 50 [7 Cal. Rptr. 

177].) 
 
9. Safe Harbor Provision  

As it did repeatedly below, Rancho Cucamonga 
maintains the 2002 permit violates section 402(k) of the 
Clean [***21]  Water Act (33 U.S.C. § 1342(k)), be-
cause the permit does not include "safe harbor" language, 
providing that, if a permittee is in full compliance with 
the terms and conditions of its permit, it cannot be found 
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in violation of the Clean Water Act. (U.S. Public Interest 

v. Atlantic Salmon (1st Cir. 2003) 339 F.3d 23, 26; EPA 

v. State Water Resources Control Board (1976) 426 U.S. 

200, 205 [48 L.Ed.2d 578, 96 S.Ct. 2022].) The trial 
court found there was no statutory right to a "safe har-
bor" provision to be included as the term of the permit. 
We agree. 

This seems like much ado about nothing because 33 

United States Code section 1342 (k), already affords 
Rancho Cucamonga the protection it seeks: "Compliance 
with a permit issued pursuant to this section shall be 
deemed compliance, for purposes of sections 1319 and 
1365 of this title, with sections 1311, 1312, 1316, 1317, 
and 1343 of this title, except any standard imposed under 
section 1317 of this title for a toxic pollutant injurious to 
human health." Rancho Cucamonga does not cite any 
persuasive authority as to why this statutory protection 
had to [***22]  be duplicated as a provision in the 2002 
permit. 

Furthermore, the 2002 permit complied with the 
State Board's water quality order No. 99-05, a preceden-
tial decision requiring NPDES permits to omit "safe 
harbor" language used in earlier permits. A permit with-
out "safe harbor" language was upheld in Building In-

dustry, supra, 124  [**459]  Cal.App.4th at page 877. 
The trial court did not err. 
 
10. Maximum Extent Practicable  

Rancho Cucamonga protests that the 2002 permit's 
discharge limitations/prohibitions exceed the federal 
requirement that storm water dischargers should "reduce 
the discharge of pollutants to the maximum extent prac-
ticable." (33 U.S.C. § 1342(p)(3)(B)(iii).) The trial court, 
however, found there was no evidence presented that the 
2002 permit exceeded federal requirements. Because 
there is no evidence, the issue presented is hypothetical 
and, therefore, premature. (Building Industry, supra, 124 

Cal.App.4th at p. 890.) 

Additionally, as Rancho Cucamonga recognizes, 
Building Industry rejected the contention that a "regula-
tory permit violates federal law because it allows the 
Water Boards to impose municipal [***23]  storm sewer 
control measures more [*1389]  stringent than a federal 
standard known as 'maximum extent practicable.' [Cita-
tion.] [Fn. omitted.] ... [W]e ... conclude the Water 
Boards had the authority to include a permit provision 
requiring compliance with state water quality standards." 
(Building Industry, supra, 124 Cal.App.4th at p. 871.) 
The Burbank case, allowing for consideration of eco-
nomic factors when federal standards are exceeded, does 
not alter the analysis in this case where there was no 
showing that federal standards were exceeded and where 
there was evidence that economic factors were consi-

dered. Furthermore, like the permit in Building Indus-

tries, the 2002 permit contemplates controlling discharge 
of pollutants to the maximum extent practicable through 
a "cooperative iterative process where the Regional Wa-
ter Board and Municipality work together to identify 
violations of water quality standards." (Building Indus-

try, supra, at p. 890.) The 2002 permit does not exceed 
the maximum extent practicable standard. 
 
11. The Requirements of the 2002 Permit  

Rancho Cucamonga lastly complains the require-
ments of the 2002 permit are "overly prescriptive," 
[***24]  illegally dictating the manner of compliance 
and improperly delegating to the permittees the inspec-
tion duties of the State Board and the Regional Board. 
Rancho Cucamonga's arguments contradict the meaning 
and spirit of the Clean Water Act. 

(5) In creating a permit system for dischargers from 
municipal storm sewers, Congress intended to implement 
actual programs. (National Resources Defense Council, 

Inc. v. Costle (D.C. Cir. 1977) 186 U.S. App.D.C. 147 

[568 F.2d 1369, 1375].) The Clean Water Act authorizes 
the imposition of permit conditions, including: "man-
agement practices, control techniques and system, design 
and engineering methods, and such other provisions as 
the Administrator or the State determines appropriate for 
the control of such pollutants." (33 U.S.C. § 

1342(p)(3)(B)(iii).) The act authorizes states to issue 
permits with conditions necessary to carry out its provi-
sions. (33 U.S.C. § 1342(a)(1).) The permitting agency 
has discretion to decide what practices, techniques, me-
thods and other provisions are appropriate and necessary 
to control the discharge of pollutants. (National Re-

sources Defense Council v. U.S. EPA (1992) 966 F.2d 

1292, 1308.) [***25]  That is what the Regional Board 
has created in the 2002 permit. 

Rancho Cucamonga's reliance on Water Code sec-

tion 13360 is misplaced because that code section in-
volves enforcement and implementation of state water 
quality law, (Wat. Code, § 13300 et seq.) not compliance 
with the Clean Water Act (Wat. Code, § 13370 et seq.) 
The federal law  [**460]  preempts the state law. 
(Burbank, supra, 35 Cal.4th at p. 618.) The Regional 
Board must comply with federal law requiring detailed 
conditions for NPDES permits.  

 [*1390]  Furthermore, the 2002 permit does afford 
the permittees discretion in the manner of compliance. It 
is the permittees who design programs for compliance, 
implementing best management practices selected by the 
permittees in the DAMP report and approved by the Re-
gional Board. Throughout the permit, the permittees are 
granted considerable autonomy and responsibility in 
maintaining and enforcing the appropriate legal authori-
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ty; inspecting and maintaining their storm drain systems 
according to criteria they develop; establishing the prior-
ities for their own inspection requirements; and estab-
lishing programs [***26]  for new development. The 
development and implementation of programs to control 
the discharge of pollutants is left largely to the permit-
tees. 

More particularly, we agree with the Regional Board 
that the permit properly allocated some inspection duties 
to the permittees. As part of their ROWD application for 
a permit, the permittees proposed to "Conduct Inspec-
tion, Surveillance, and Monitoring. Carry out all inspec-
tions, surveillance, and monitoring procedures necessary 
to determine compliance and noncompliance with permit 
conditions including the prohibition on illicit discharges 
to the municipal storm drain system." The ROWD also 
discussed continuing existing inspection programs. 

(6) Water Code section 13383 provides that as part 
of compliance with the Clean Water Act, the Regional 
Board may establish inspection requirements for any 
pollutant discharger. Federal law, either expressly or by 
implication, requires NPDES permittees to perform in-
spections for illicit discharge prevention and detection; 
landfills and other waste facilities; industrial facilities; 
construction sites; certifications of no discharge; non-
stormwater discharges; permit compliance; and local 
[***27]  ordinance compliance. (40 C.F.R. 122.26(d), 
(g) (2005); 33 U.S.C. § 1342(p)(3)(B)(ii).) Permittees 

must report annually on their inspection activities. (40 

C.F.R. § 122.42(c)(6) (2005).) 

Rancho Cucamonga claims it is being required to 
conduct inspections for facilities covered by other 
state-issued general permits. Rancho Cucamonga and the 
other permittees are responsible for inspecting construc-
tion and industrial sites and commercial facilities within 
their jurisdiction for compliance with and enforcement of 
local municipal ordinances and permits. But the Regional 
Board continues to be responsible under the 2002 
NPDES permit for inspections under the general permits. 
The Regional Board may conduct its own inspections but 
permittees must still enforce their own laws at these 
sites. (40 C.F.R. § 122.26(d)(2) (2005).) 
 
 [*1391] 12. Disposition  

Rancho Cucamonga is the only of the original 18 
permittees still objecting to the 2002 NPDES permit. It 
has not successfully demonstrated that substantial evi-
dence does not support the trial court's factual determina-
tions or the [***28]  trial court erred in its interpretation 
and application of state and federal law. 

We affirm the judgment and order the prevailing 
parties to recover their costs on appeal. 

Hollenhorst, Acting P. J., and Richli, J., concurred.   

On February 27, 2006, the opinion was modified to 
read as printed above.   
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Caution 
As of: Jun 02, 2011 

D.E. RICE, Trustee for the Rice Family Living Trust; KAREN RICE, Trustee for the 
Rice Family Living Trust, Plaintiffs-Appellants, versus HARKEN EXPLORATION 

COMPANY, Defendant-Appellee. 

No. 99-11229 

UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 

250 F.3d 264; 2001 U.S. App. LEXIS 7462; 52 ERC (BNA) 1321; 31 ELR 20599 

April 25, 2001, Decided 

SUBSEQUENT HISTORY: [**1] Rehearing and 
Rehearing En Banc Denied June 14, 2001, Reported at: 
2001 U.S. App. LEXIS 15970. 

PRIOR HISTORY: Appeal from the United States 
District Court for the Northern District of Texas. 
2:97-CV-402. Mary Lou Robinson, US District Judge. 

DISPOSITION: AFFIRMED. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiffs, trustees for a 
family trust, appealed from an order of the United States 
District Court for the Northern District of Texas granting 
defendant oil lessee's motion for summary judgment in 
part and holding that the Oil Pollution Act of 1990, 33 
U.S.C.S. §§ 2701-2720, did not apply to alleged pollution 
of ground water. The district court remanded plaintiffs' 
other claims to state court. 

OVERVIEW: Plaintiff trustees for a family trust that 
owned the surface rights to ranch property sued defendant, 
the oil and gas properties operator on the ranch, asserting 
that defendant was discharging hydrocarbons, produced 
brine, and other pollutants onto the property, in violation 
of Oil Pollution Act of 1990 (OPA), 33 U.S.C.S. §§ 
2701-2720. Plaintiffs appealed the district court's deter-
mination that the term "navigable waters" excluded 

groundwater, and also claimed the pollution would reach 
a nearby river. The court of appeals relied on judicial 
interpretation and Congressional intent expressed with 
respect to the Clean Water Act, 33 U.S. C.S. § 1251 et seq., 
which used analogous language to the OPA. While an 
inland river would qualify as navigable waters, ground 
water did not, and the court declined to extend the reach of 
the statute to cover pollutants that were not directly af-
fecting navigable waters. 

OUTCOME: Summary judgment affirmed, because the 
clear Congressional intent of the federal statute in issue 
was not to govern discharges on to dry land that seeped 
into ground water, and there was no evidence in the record 
of any discharge of oil directly into any body of surface 
water, which would have violated the statute. 

LexisNexis(R) Headnotes 

Civil Procedure > Summary Judgment > Opposition > 
General Overview 
Civil Procedure > Summary Judgment > Standards > 
Appropriateness 
Civil Procedure > Appeals > Standards of Review > De 
Novo Review 
[HN1] An appellate court reviews an order granting 
summary judgment de novo. Summary judgment is 
proper if there is no genuine issue as to any material fact 
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and the moving party is entitled to a judgment as a matter 
of law. Fed. R. Civ. P. 56(c). Summary judgment is ap-
propriate if a non-moving party has failed to produce 
summary judgment evidence of facts which, if viewed in 
the reasonable light most favorable to that party, does not 
suffice to establish a viable claim. Where a proper motion 
for summary judgment has been made, the non-moving 
party, in order to avoid summary judgment, must come 
forward with appropriate summary judgment evidence 
sufficient to sustain a finding in its favor on all issues on 
which it would bear the burden of proof at trial. 

Environmental Law > Water Quality > Clean Water Act 
> Wetlands 
[HN4] See 33 C.F.R. § 328.3(b) (2000). 

Environmental Law > Natural Resources & Public 
Lands > Oil Pollution Act > General Overview 
Environmental Law > Water Quality > Clean Water Act 
> Coverage & Definitions > Navigable Waters 
[HN5] Ground waters are not protected waters under the 
Clean Water Act, 33 U.S. C.S. § 1251 et seq. 

Energy & Utilities Law > Federal Oil & Gas Leases > 
Alaskan Interests & Leases > General Overview 
Energy & Utilities Law > Oil Industry > General Over-
view 
Environmental Law > Natural Resources & Public 
Lands > Oil Pollution Act > Liability 
[HN2] The Oil Pollution Act of 1990 (OPA), 33 U.S.C.S. 
§§ 2701-2720 imposes strict liability on parties responsi-
ble for the discharge of oil. Each responsible party for a 
facility from which oil is discharged, or which poses the 
substantial threat of a discharge of oil, into or upon the 
navigable waters or adjoining shorelines is liable for the 
removal costs and damages specified in subsection (b) 
that result from such incident. 33 U.S. C.S. § 2702(a). The 
OPA thus concerns facilities which discharge, or pose a 
substantial threat to discharge, oil into or upon navigable 
waters, and liability under the OPA is therefore governed 
by the impact of such a discharge on navigable waters. 
The OPA and its related regulations define navigable 
waters to mean the waters of the United States, including 
the territorial sea. 33 U.S.C.S. § 2701(21); 15 C.F.R. § 
990.30. 

Environmental Law > Natural Resources & Public 
Lands > Wetlands Management 
Environmental Law > Water Quality > Clean Water Act 
> Coverage & Definitions > Navigable Waters 
Environmental Law > Water Quality > Clean Water Act 
> Wetlands 
[HN3] The Supreme Court has endorsed an interpretation 
of "navigable waters" as used in the Clean Water Act, 33 
U.S.C.S. § 1251 et seq., under which waters and wetlands 
need not always actually be navigable in fact to be pro-
tected. 

Environmental Law > Natural Resources & Public 
Lands > Wetlands Management 
Environmental Law > Water Quality > Clean Water Act 
> Coverage & Definitions > Navigable Waters 

Environmental Law > Water Quality > Clean Water Act 
> Enforcement > General Overview 
[HN6] Congress did not intend the Clean Water Act, 33 
U.S.C.S. § 1251 et seq., to extend federal regulatory and 
enforcement authority over groundwater contamination. 
Rather, such authority was to be left to the states. 
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Plaintiffs-appellants D.E. and Karen Rice (the Rices) 
filed this suit against defendant-appellee Harken Explo-
ration Company (Harken) alleging that Harken discharged 
oil into or upon "navigable waters" in violation of the Oil 
Pollution Act of 1990, 33 U.S.C. §§ 2701-2720 (OPA), 
and also asserting several related state law claims. Harken 
moved for summary judgment on all claims and the dis-
trict court granted its motion in part, on the ground that 
under the court's interpretation of the OPA and the facts 
alleged plaintiffs could not sustain a cause of action under 
the OPA. In the same order the district court declined to 
exercise supplemental jurisdiction over the plaintiffs' state 
law claims and remanded those claims to state court. The 
Rices now appeal the district court's grant of summary 
judgment, and request that their OPA claim be remanded 
for trial. We affirm. 

Facts and Proceedings Below 

Plaintiffs D.E. Rice and Karen Rice are trustees for 
the [**2] Rice Family Living Trust. The trust owns the 
surface rights to the property known as Big Creek Ranch 
in Hutchinson County, Texas. Harken Exploration Com-
pany is a Delaware corporation with its principal place of 
business in Irving, Texas. The Rice Family Living Trust 
purchased Big Creek Ranch for $ 255,000 in 1995. 

Harken owns and operates oil and gas properties 
pursuant to leases on Big Creek Ranch. Under these leases, 
Harken maintains various structures and equipment on the 
property for use in exploration and pumping, processing, 
transporting, and drilling for oil. Harken began its opera-
tions on Big Creek Ranch in January 1996. Prior to 
Harken's operations, the Big Creek Ranch property had 
been used for oil and gas production for several decades. 

Big Creek is a small seasonal creek on the Rices' 
property. Big Creek runs across the ranch to the Canadian 
River, which is the southern boundary of Big Creek 
Ranch. The Canadian River is down gradient from 
Harken's oil and gas flow lines, tank batteries, and other 
production equipment. The Canadian River flows into the 
Arkansas River, which flows into the Mississippi River, 
which empties into the Gulf of Mexico. While the exact 
nature [**3] of Big Creek is unclear from the record, 
Harken does not dispute that the Canadian River is legally 
a "navigable water." 

The Rices allege that Harken has discharged and 
continues to discharge hydrocarbons, produced brine, and 
other pollutants onto Big Creek Ranch and into "Big 
Creek," "unnamed tributaries of Big Creek" and other 
"independent ground and surface waters." They claim that 
Harken has contaminated or threatened 9,265.24 acre feet 
of groundwater and over ninety noncontiguous surface 
areas of the ranch. The plaintiffs do not allege that there 
has been any major event or events resulting in the dis- 

charge of oil onto Big Creek Ranch. Rather, the Rices 
allege that Harken damaged their land as a result of a 
series of smaller discharges that occurred over a consid-
erable period of time. They allege that the cost to reme-
diate the contamination of the soil and groundwater is 
$ 38,537,500. 

Harken admits that there have been instances in 
which oil or produced brine was [*266] spilled or leaked 
from their tanks and other oil production equipment. 
Harken claims, however, that these discharges were of the 
sort that inevitably accompany any oil production opera-
tion and that in any case none [* *4] of the discharges ever 
threatened "navigable waters" within the meaning of the 
OPA. 

Harken moved for summary judgment in the district 
court, claiming, inter alia, that the OPA was not intended 
to cover spills of oil onto dry land that occurred hundreds 
of miles from any coast or shoreline. The district court 
essentially agreed, and held that the Rices could not sus-
tain a cause of action under the OPA on the facts shown. 
The district court dismissed the Rices' related state law 
claims without prejudice. This appeal followed. 

Discussion 

[HN1] We review an order granting summary judg-
ment de novo. Hernandez v. Reno, 91 F.3d 776, 779 (5th 
Cir. 1996). Summary judgment is proper if "there is no 
genuine issue as to any material fact and the moving party 
is entitled to a judgment as a matter of law." Fed. R. Civ. P. 
56(c). Summary judgment is appropriate in this case if the 
Rices have failed to produce summary judgment evidence 
of facts which, if viewed in the reasonable light most 
favorable to the Rices, do not suffice to establish a viable 
OPA claim. Where, as here, a proper motion for summary 
judgment has been made, the non-movant, in order to 
avoid summary judgment, [**5] must come forward with 
appropriate summary judgment evidence sufficient to 
sustain a finding in its favor on all issues on which it 
would bear the burden of proof at trial. Celotex Corp. v. 
Catrett, 477 U.S. 317, 322-23, 91 L. Ed. 2d 265, 106 S. Ct. 
2548 (1986); Little v. Liquid Air Corp., 37 F.3d 1069 (5th 
Cir. 1994). On all material matters at issue here the Rices 
would bear the burden of proof at trial. 

The OPA was enacted in 1990 in response to the 
Exxon Valdez oil spill in Prince William Sound, Alaska, 
and was intended to streamline federal law so as to pro-
vide quick and efficient cleanup of oil spills, compensate 
victims of such spills, and internalize the costs of spills 
within the petroleum industry. Senate Report No. 104-94, 
reprinted in 1990 U.S.C.C.A.N. 722, 723. [11N2] The 
OPA imposes strict liability on parties responsible for the 
discharge of oil: "Each responsible party for ... a facility 
from which oil is discharged, or which poses the sub- 
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stantial threat of a discharge of oil, into or upon the 
navigable waters or adjoining shorelines ... is liable for the 
removal costs and damages specified,  in subsection (b) 
that result from such incident. [**6] " ' 33 U.S.C. § 
2702(a). The OPA thus concerns facilities which dis-
charge (or pose a substantial [*267] threat to discharge) 
oil into or upon . . . navigable waters," and liability under 
the OPA is therefore governed by the impact of such a 
discharge on "navigable waters." The OPA and its related 
regulations define navigable waters to mean "the waters 
of the United States, including the territorial sea." 33 
U.S.C. § 2701(21); 15 C.F.R. § 990.30. The scope of the 
OPA is an issue of first impression for this Court. 

1  Removal costs incurred by an injured party are 
only recoverable by a private party if they are 
consistent with the National Contingency Plan. 33 
U.S.C. § 2702(b)(1)(B). The "National Contin-
gency Plan" refers to the responsibility of the 
President of the United States under 33 U.S.C. § 
1321 (c) and (d) to publish a national plan for the 
removal of oil and hazardous substances from the 
waters of the United States where "a discharge, or 
a substantial threat of a discharge, of oil or a haz-
ardous substance from a vessel, offshore facility, 
or onshore facility is of such a size or character as 
to be a substantial threat to the public health or 
welfare of the United States (including but not 
limited to fish, shellfish, wildlife, other natural 
resources, and the public and private beaches and 
shorelines of the United States...." 33 U.S.C. § 
1321(c)(2)(A). The purpose of the Plan is to 
"provide for efficient, coordinated, and effective 
action to minimize damage from oil and hazardous 
substance discharges...." Id. at § 1321(d)(2). Be-
cause of our resolution of this case, we do not 
reach the question of whether the Rices' proposed 
remediation is consistent with the National Con-
tingency Plan. 

[**7] The Rices argue that the district court's inter-
pretation of the term "navigable waters" in the OPA was 
erroneous. They claim the court erred by refusing to apply 
the OPA to inland areas. 

2 
 Since Congress used the same 

language in both the OPA and the Clean Water Act, 
s 
 the 

Rices argue, the scope of both Acts should be similar and 
the OPA should apply to discharges into "waters of the 
United States" regardless of the distance of those waters 
from an ocean or similar body of water. The Rices also 
argue that the district court improperly excluded 
groundwater from "waters of the United States." Congress, 
the Rices claim, intended to extend its regulatory power to 
all waters that could affect interstate commerce when it 
enacted the OPA. Accordingly, the Rices would have this 
Court construe the OPA as imposing liability on facilities 
that discharge oil and related wastes into groundwater (or  

any other body of water) that affects interstate commerce. 
The Rices argue that under the proper interpretation of 
"navigable waters" they have a viable OPA claim since 
the groundwater under the ranch and the surface waters on 
the ranch have been impacted by Harken's discharges of 
oil. The Rices request [**8] that we remand this case to 
the district court for trial. 

2 The district court appears to have construed the 
OPA as applying only to coastal or marine oil 
spills: "The Panhandle of Texas is hundreds of 
miles from costal waters or ocean beaches. Dis-
charges of oil and salt water onto land in the 
Panhandle of Texas are not the type of oil and 
waste-water spills targeted by the OPA. ... Plain-
tiffs have no Oil Pollution Act cause of action 
under the facts of this case." Rice v. Harken Ex-
ploration Co., 89 F. Supp. 2d 820, 827 (N.D. Tex. 
1999). 
3 33 U.S.C. § 1251 et seq. 

Although there have been few cases construing the 
OPA definition of "navigable waters," there is a substan-
tial body of law interpreting that term as used in the Clean 
Water Act, 33 U.S.C. § 1251 et seq. (CWA). The CWA is 
also limited to "navigable waters," which is defined in 
both statutes as "waters of the United States." Compare 33 
U.S.C. § 2701 [**9] (21) with 33 U.S.C. § 1362(7). The 
House Conference Report on the OPA reads: "The terms 
'navigable waters,' person,' and 'territorial seas' are 
re-stated verbatim from section 502 of the [CWA].  In 
each case, these [CWA] definitions shall have the same 
meaning in this legislation as they do under the [CWA] 
and shall be interpreted accordingly." House Conference 
Report No. 101-653, reprinted in 1990 U.S.C.C.A.N. 779, 
779-80. The Senate Report is similar, and adds that the 
OPA is intended to cover inland waters as well: "The 
[OPA] covers all the bodies of water and resources cov-
ered by section 311 [of the CWA], including the inland 
waters of the United States...." Senate Report No. 101-94, 
reprinted in 1990 U.S.C.C.A.N. 722, 733. 

The legislative history of the OPA and the textually 
identical definitions of "navigable waters" in the OPA and 
the CWA strongly indicate that Congress generally in-
tended the term "navigable waters" to have the same 
meaning in both the OPA and the CWA. Accordingly, the 
existing case law interpreting the CWA is a significant 
[*268] aid in our present task of interpreting the OPA. 

[HN3] The Supreme Court has endorsed an inter-
pretation [**10] of "navigable waters" as used in the 
CWA under which waters and wetlands need not always 
actually be navigable in fact to be protected under that Act. 
See United States v. Riverside Bayview Homes, 474 U.S. 
121, 133, 106 S. Ct. 455, 462-63, 88 L. Ed. 2d 419 (1985) 
(upholding regulations that CWA restricts discharges into 
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non-navigable "wetlands" adjacent to an open body of 
navigable water). '  We have adopted a similarly broad 
interpretation of the language of the CWA. See Avoyelles 
Sportsmen's League v. Marsh, 715 F.2d 897 (5th Cir. 
1983). Other courts have also adopted expansive inter-
pretations of "navigable waters" under the CWA. See, e.g., 
Quivira Mining Co. v. EPA, 765 F.2d 126, 130 (10th Cir. 
1985), cert. denied, 474 U.S. 1055, 88 L. Ed. 2d 769, 106 
S. Ct. 791 (1986)(holding that non-navigable creeks and 
arroyos are covered by the CWA where intense rainfall 
could create surface connections with navigable streams); 
United States v. Ashland Oil and Transp. Co., 504 F.2d 
1317, 1329 (6th Cir. 1974) (holding that the CWA pro-
hibited discharges into a non-navigable tributary three 
waterways removed from a navigable stream). 

4 "Wetlands" as used in Riverside Bayview 
Homes referred to those areas described as "wet-
lands" in the Army Corps of Engineers regulations, 
33 C.F.R. § 323.2 (1985). Riverside Bayview 
Homes, 106 S. Ct. at 458. The current Corps 
regulations, [HN4] 33 C.F.R. § 328.3(b) (2000), 
contain essentially the same definition, 

viz: 

"(b) The term wetlands means 
those areas that are inundated or 
saturated by surface or ground 
water at a frequency and duration 
sufficient to support, and that under 
normal circumstances do support, a 
prevalence of vegetation typically 
adapted for life in saturated soil 
conditions. Wetlands generally in-
clude swamps, marshes, bogs, and 
similar areas." 

There is no evidence nor any claim that any 
"wetlands" are involved in this case. 

[**11] However, more recently, the Supreme Court 
has limited the scope of the CWA. In Solid Waste Agency 
of Northern Cook County v. United States Army Corps of 
Engineers, 531 U.S. 159, 121 S. Ct. 675, 148 L. Ed. 2d 
576 (2001), the Court held that an Army Corps of Engi-
neers regulation defining "waters of the United States" to 
include "waters such as intrastate lakes, rivers, streams 
(including intermittent streams), mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, playa 
lakes, or natural ponds, the use, degradation, or destruc-
tion of which could affect interstate or foreign commerce" 
exceeded the scope of the Corps' regulatory power under  

the CWA as applied to the petitioner's land under a regu-
lation known as the "Migratory Bird Rule." See 121 S. Ct. 
at 678 (quoting 33 C.F.R. § 328.3(a)(3)). The "Migratory 
Bird Rule" states that the CWA covers any intrastate 
water which could be used by migrating birds that cross 
state lines or which could be used to irrigate crops sold in 
interstate commerce. See 51 Fed. Reg. 41217. The case 
involved several ponds that had formed in pits that were 
originally part of a sand and [**12] gravel mining op-
eration. Solid Waste Agency, 121 S. Ct. at 678. The Court 
refused to interpret the CWA as extending the EPA's 
regulatory power to the limits of the Commerce Clause, 
and held that the application of the CWA to the peti-
tioner's land exceeded the authority granted to the Corps 
under the CWA. Id. at 684. The Court distinguished Riv-
erside Bayview Homes on the ground that in that case the 
wetlands in question were adjacent to a body of open 
water that was actually navigable: "We said in Riverside 
Bayview Homes that the word 'navigable' in the statute 
was of 'limited effect' and went on [*269] to hold that § 
404(a) extended to nonnavigable wetlands adjacent to 
open waters. But it is one thing to give a word a limited 
meaning and quite another to give it no effect whatever." 
Id. at 682-83. Under Solid Waste Agency, it appears that a 
body of water is subject to regulation under the CWA if 
the body of water is actually navigable or is adjacent to an 
open body of navigable water. See id. at 680 ("In order to 
rule for respondents here, we would have to hold that the 
jurisdiction of the Corps extends to ponds that are not 
adjacent to open water. [**13] But we conclude that the 
text of the statute will not allow this.") 

Nevertheless, under this standard the term "navigable 
waters" is not limited to oceans and other very large 
bodies of water. If the OPA and CWA have identical 
regulatory scope, the district court's conclusion that the 
OPA cannot apply to any inland waters was erroneous. 
However, the district court's reluctance to apply an Act 
targeted at disasters like the Exxon Valdez oil spill to 
Harken's dry land operations in the Texas Panhandle is 
certainly understandable. Under any definition of "navi-
gable waters" there still must be a discharge of oil into a 
protected body of water for liability under either statute to 
attach. 

The Rices point to two categories of waters which, 
they argue, are protected under the OPA. They claim that 
Harken has discharged oil into Big Creek and other sur-
face waters on the ranch, and also into the groundwater 
underneath the ranch. The OPA provides the Rices with a 
remedy only if they can demonstrate that Harken has 
discharged oil into any waters that are protected by the 
OPA. We address groundwater and surface water in turn. 

Groundwater 
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The Rices urge this Court to apply the CWA [**14] 
definition of "navigable waters" to the OPA. But, even 
that definition is not so expansive as to include ground-
water within the class of waters protected by the CWA. 
The law in this Circuit is clear that [HN5] ground waters 
are not protected waters under the CWA. ' Exxon Corp. v. 
Train, 554 F.2d 1310, 1322 (5th Cir. 1977). In Exxon, we 
held that the legislative history of the CWA belied any 
intent to impose direct federal control over any phase of 
pollution of subsurface waters. Id. 6  

5  The Seventh Circuit has reached a similar 
conclusion.  Village of Oconomowoc Lake v. 
Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 
1994). 
6 We based our rejection of the EPA's claim that 
the CWA granted it authority over discharges into 
deep water wells on clear evidence that congres-
sional intent was to the contrary: 

"...the congressional plan was to 
leave control over subsurface pol-
lution to the states until further 
studies, provided for in the Act, 
determined the extent of the prob-
lem and possible methods for 
dealing with it. In our view, the 
evidence is so strong that Congress 
did not mean to substitute federal 
authority over groundwaters for 
state authority that the Adminis-
trator's construction, although not 
unreasonable on its face, must give 
way because 'it is contrary to con-
gressional intentions.-  

Exxon, 554 F.2d at 1322 (quoting EPA v. State 
Water Res. Control Bd., 426 U.S. 200, 227, 96 S. 
Ct. 2022, 48 L. Ed. 2d 578 (1976)). 

[**15] The Rices seek to avoid a similar construc-
tion of the OPA by arguing that in enacting the OPA 
Congress intended to exert its power under the Commerce 
Clause to the fullest possible degree, and that therefore 
groundwater, if it affects interstate commerce, should be 
protected under the Act. But, the Rices do not point to any 
portion of the Act itself or to any part of the legislative 
history of the Act to justify their claim that Congress 
intended to depart from its decision not to regulate 
groundwater under the CWA. The Rices' [*270] theory 
would extend coverage under the OPA to waters that we 
have explicitly held are not covered by the CWA. Exxon, 
554 F.2d at 1322. The Rices have presented us with no 
reason to construe the term "waters of the United States" 
more expansively in the OPA than in the CWA. We hold  

that subsurface waters are not "waters of the United 
States" under the OPA. Accordingly, the Rices have no 
cause of action under the OPA for discharges of oil that 
contaminate the groundwater under Big Creek Ranch. 

Surface Water 

The Rices do not confine their claims to groundwater 
contamination. They also allege that the Canadian River, 
Big Creek, and other [**16] surface waters on the ranch 
are directly threatened by Harken's discharges into the 
groundwater under Big Creek Ranch. There is substantial 
evidence of a variety of leaks and minor discharges from 
Harken's equipment onto the soil surrounding its Big 
Creek Ranch facilities. It appears from our review of the 
record that Harken's various discharges were all onto dry 
land. There is no evidence in the record of any discharge 
of oil directly into any body of surface water. Instead, the 
Rices appear to claim that Harken's discharges have 
seeped through the ground into groundwater which has, in 
turn, contaminated several bodies of surface water. 

There is arguably some evidence in the record that 
some naturally occurring surface waters on Big Creek 
Ranch have actually been contaminated with oil. John 
Drake, the Rices' expert geologist, prepared a preliminary 
report on water contamination on Big Creek Ranch and 
was deposed by Harken. Although the report mentions 
surface waters, Drake's report focuses almost entirely on 
the impact of Harken's oil production activities on the soil 
and on the groundwater under Big Creek Ranch. Drake's 
report does state that several surface water samples were 
taken [**17] in which petroleum hydrocarbons were 
found.' But, the presence of oil does not grant jurisdiction 
under the Act. Instead, a body of water is protected under 
the Act only if it is actually navigable or is adjacent to an 
open body of navigable water. 

7 Drake's report states: 

"In order to more accurately 
characterize the site, surface water 
where present was sampled and 
analyzed using standard EPA pro-
tocol. In all thirteen (13) surface 
water samples were collected from 
various surface locations across the 
site. These samples consisted of 
four (4) spring, five (5) stock pond, 
one (1) stormwater, and three (3) 
stream locations. Several of the 
surface water samples showed 
impact by hydrocarbons...." 
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This statement appears to be consistent with a ta-
ble, attached to the Rices' motion opposing sum-
mary judgment, that summarizes the water sam-
ples taken on Big Creek Ranch, although the in-
formation provided in that table is somewhat 
cryptic. It is unclear from the report exactly which 
samples were taken from naturally occurring sur-
face waters and which were taken from excavated 
trenches or wells. We are also unsure from the 
record of the level of impact hydrocarbons have 
had on the surface waters described in the report. 

[**18] The bodies of water the Rices seek to protect 
are consistently referred to in the record as intermittent 
streams which only infrequently contain running water. 
There is no detailed or comprehensive description of any 
of these seasonal creeks available in the record. There is 
also very little evidence of the nature of Big Creek itself. 
It is described several times in various depositions as a 
"seasonal creek" that often has no running water at all. 
And, apparently, some of the time that water does flow in 
it, all the water is underground. There is no detailed in-
formation about how often the creek runs, about how 
much water flows through it [*271] when it runs, or 
about whether the creek ever flows directly (above 
ground) into the Canadian River. In short, there is nothing 
in the record that could convince a reasonable trier of fact 
that either Big Creek or any of the unnamed other inter-
mittent creeks on the ranch are sufficiently linked to an 
open body of navigable water as to qualify for protection 
under the OPA. And, as noted, there is no evidence of any 
oil discharge directly into Big Creek or any other inter-
mittent creek containing above ground water on the ranch; 
only that there were [**19] oil discharges into the ground, 
some part of which may have, over some undetermined 
period of time, seeped through the ground into ground 
water and thence into Big Creek or other intermittent 
creek (either as an underground or surface body of water). 

Although Big Creek and the other intermittent 
streams located on the ranch do not qualify as "navigable 
waters," the Rices also allege that the Canadian River is 
directly threatened by Harken's discharges of oil. The 
parties agree that the Canadian River is a "navigable wa-
ter" within the meaning of the OPA. The river is allegedly 
threatened with contamination by Harken's operations 
through subsurface flow from the contaminated ground-
water under the ranch into the river. 

This Court has not yet decided whether discharges 
into groundwater that migrate into protected surface wa-
ters are covered under either the CWA or the OPA. In 
Exxon, we held that the text and legislative history of the 
CWA "belied an intention to impose direct federal control 
over any phase of pollution of subsurface waters." Exxon, 
554 F.2d at 1322. But, in that case the EPA did not argue 
that the pollutants at issue would migrate from ground  

water [**20] into surface waters and we expressed "no 
opinion on what the result would be if that were the state 
of facts." Id. at 1312 n. 1. We have therefore not yet ad-
dressed whether discharges into groundwater may be 
actionable under the CWA or OPA if those discharges 
result in the contamination of some body of protected 
surface water. 

So far as here relevant, the "discharges" for which the 
OPA imposes liability are those "into or upon the navi-
gable waters." As noted, "navigable waters" do not in-
clude groundwater. It would be an unwarranted expansion 
of the OPA to conclude that a discharge onto dry land, 
some of which eventually reaches groundwater and some 
of the latter of which still later may reach navigable wa-
ters, all by gradual, natural seepage, is the equivalent of a 
"discharge" "into or upon the navigable waters." 

8 The Seventh Circuit has also concluded that the 
CWA does not assert authority over ground water 
simply because those waters may be hydrologi-
cally connected to protected surface waters. Vil-
lage of Oconomowoc Lake, 24 F.3d at 965. In 
Kelley v. United States, 618 F. Supp. 1103 (WD. 
Mich. 1985), the court held that a CWA claim was 
not stated by a complaint which alleged "that the 
pollutants released into the ground at the Air Sta-
tion not only contaminated the ground water, but 
are naturally discharging into the Grand Traverse 
Bay-an undisputed navigable body of water." Id. 
at 1106. In so holding the court relied on our 
opinion in Exxon as well as its own similar reading 
of the CWA legislative history. Expressly ad-
dressing footnote 1 of our Exxon opinion the court 
stated (618 F. Supp. at 1106-07): 

"The Fifth Circuit did not con-
cede that discharges into the soil 
will be subject to the regulatory 
provisions  of CWA if the 
groundwater contaminated thereby 
eventually migrates into navigable 
waters. On the contrary, it specifi-
cally 'expressed no opinion on 
what the result would be [under the 
CWA] if that were the state of 
facts.' Exxon, 554 F.2d at 1312 n.1. 
Moreover, the remainder of the 
Exxon opinion and the unmistaka-
bly clear legislative history both 
demonstrate that [HN6] Congress 
did not intend the Clean Water Act 
to extend federal regulatory and 
enforcement  authority  over 
groundwater contamination. 
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Rather, such authority was to be 
left to the states." 

Kelly and Exxon are both relied on in this respect 
by Village of Oconomuwoc Lake. Village of 
Oconomuwoc Lake, 24 F.3d at 965. 

[* *21] In Exxon, we noted that Congress was aware 
that there was a connection between ground and surface 
waters but nonetheless decided to leave groundwater 
unregulated by the CWA. Exxon, 554 F.2d at 1325. 
[*272] The issue in Exxon was whether the EPA, as an 
incident to its power under the CWA to issue permits 
authorizing the discharge of pollutants into protected 
surface waters, 9  had the authority to place conditions in 
such permits that regulated the disposal of pollutants into 
deep wells. We concluded that EPA did not have that 
authority, basing that holding on our reading of the statute 
as well as a detailed examination of the legislative history 
of the CWA, which we held "demonstrated conclusively 
that Congress believed it was not granting the [EPA] any 
power to control disposals into groundwater." Id. at 1329. 

9 See 33 U.S.C. § 1344(a). 

In light of Congress's decision not to regulate ground 
waters under the CWA/OPA, we are reluctant to construe 
[**22] the OPA in such a way as to apply to discharges 
onto land, with seepage into groundwater, that have only 
an indirect, remote, and attenuated connection with an 
identifiable body of "navigable waters." We must con-
strue the OPA in such a way as to respect Congress's 
decision to leave the regulation of groundwater to the 
States. Accordingly, we hold that a generalized assertion 
that covered surface waters will eventually be affected by 
remote, gradual, natural seepage from the contaminated 
groundwater is insufficient to establish liability under the 
OPA. In this connection, we also note that such a con- 

struction is entirely consistent with the occasion which 
prompted the Act's passage. 

The Rices have offered significant evidence that the 
groundwater under Big Creek Ranch has been contami-
nated by oil discharges onto the surface of ranch land. But, 
the only evidence the Rices have produced of the hydro-
logical connection between this groundwater and the 
Canadian River is a general assertion by their expert that 
the Canadian River is down gradient from Big Creek 
Ranch. Drake's report briefly mentions a hydrological 
connection between the groundwater and the Canadian 
River, but there is nothing [**23] in the report or in 
Drake's deposition to indicate the level of threat to, or any 
actual oil contamination in, the Canadian River. There is 
no discussion of flow rates into the river, and no estimate 
of when or to what extent the contaminants in the 
groundwater will affect the Canadian River. There is also 
no evidence of any present or past contamination of the 
Canadian River. The only evidence in the record that any 
protected body of water is threatened by Harken's activi-
ties is Drake's general assertion that eventually the 
groundwater under the ranch will enter the Canadian river. 
The ground water under Big Creek Ranch is, as a matter 
of law, not protected by the OPA. And, the Rices have 
failed to produce evidence of a close, direct and proximate 
link between Harken's discharges of oil and any resulting 
actual, identifiable oil contamination of a particular body 
of natural surface water that satisfies the jurisdictional 
requirements of the OPA. Summary judgment for Harken 
was appropriate. 

Conclusion 
For the foregoing reasons, the judgment of the district 

court is 

AFFIRMED. 
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San Diego Unified School Dist. v. Commission on State
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2002 Cal. ApJ). LEX'S 4369 (Cal. App. 4th Dist.. 2002)

DISPOSITION: Judgment of the Court of Appeal
affirmed in part and reversed in part.

CASE SUMMARY:

PROCEDURAL POSTURE: The Court of Appeal of
California, Fourth Appellate District, Division One, af
firmed a judgment providing that plaintiff San Diego
Unified School District was entitled to full reimburse
ment of costs related to hearings triggered by mandatory
expulsion recommendations and hearings resulting from
discretionary expulsion recommendations. Defendant
Commission on State Mandates and real party in interest
California Department of Finance appealed.

OVERVIEW: The cOUli granted review to consider
whether the hearing costs incurred as a result of the
mandatory actions related to expulsions that were com
pelled by Cal. Educ. Code § 489 I5 were fully reimburs
able. The court also considered whether any hearing
costs incurred in can'ying out expulsions that were dis
cretionary under were reimbursable. The COUlt
concluded that § 48915, insofar as it compelled suspen
sion and mandated a recommendation of expulsion for

certain offenses, constituted a "higher level of serviCe"
under Cal. Const. art. XIII B. § 6, and imposed a reim
bursable state mandate for all resulting hearing costs,
even those costs attributable to procedures required by
federal law. The COUlt also concluded that no hearing
costs incUlTed in carrying out expulsions that were dis
cretionary under § 48915 were reimbursable. To the ex
tent that § 48915 made expulsions discretionary, it did
not reflect a new program or a higher level of service.
Moreover, Cal. Educ. Code § 48918 did not trigger any
right to reimbursement because the hearing provisions
that assertedly exceeded federal requirements were
merely incidental to fundamental federal due process
requirements.

OUTCOME: The court affirmed the judgment insofar as
it provided for full reimbursement of all costs related to
hearings triggered by the mandatory expulsion recom
mendations. The court reversed the judgment insofar as it
provided for reimbursement of any costs related to hear
ings triggered by the discretionary expulsion recommen
dations.

CORE TERMS: explilsion, pupil, mandatory, school
districts, reimbursement, reimbursable, level of service,
state mandate, discretionary, firearm, suspension, federal
law, recommendation, mandated, new program, local
agencies, triggered, local governments, federal mandate,
nonreimbursable, notice, incur, governing board, execu
tive order, expelled, expel, hearing procedures, existing
program, time relevant, fiscal
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LexisNexis(R) Headnotes

Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HNl]See Cal. Const. art. XIII B. § 6.

Education Law> Students> Disciplinary Proceedings
> Notice
Education Law> Students> Disciplinary Proceedings
>Right to Counsel
Education Law> Students> Discipline Methods> Ex
pulsions
[HN2]Public school districts in California are governed
by statutes that regulate the expulsion of students. Cal.
Educ. Code § 48900 et seq. Whenever an expulsion
recommendation is made (and before a student may be
expelled), the district is required by Cal. Educ. Code §
48918 to afford the student a hearing with various pro
cedural protections -- including notice of the hearing and
the right to representation by counsel, preparation of
findings of fact, notices related to any expulsion and the
right of appeal, and preparation of a hearing record. Pro
viding these procedural protections requires the district
to expend funds, for which the district asselis a right to
reimbursement from the state pursuant to Cal. Const. art.
XIII 8, § 6, and implementing legislation, Cal. Gov't
Code § 17500 et seQ

Education Law> Students> Discipline Methods> Ex
pulsions
Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HN3]Cal. Edue. Code & 48915, insofar as it compels
suspension and mandates a recommendation of expulsion
for certain offenses, constitutes a "higher level of ser
vice" under Cal. Const. art. XTll B. & 6, and imposes a
reimbursable state mandate for all resulting hearing costs
-- even those costs attributable to procedures required by
federal law.

Education Law> Students> Discipline il1ethods > Ex
pulsions
Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HN4]No hearing costs incurred in carrying out those
expulsions that are discretionary under Cal. Edue. Code
.::i--~--'-"'. -- including costs related to hearing procedures

claimed to exceed the requirements of federal law -- are
reimbursable. To the extent that statute makes expulsions
discretionary, it does not reflect a new program or a
higher level of service related to an existing program.

Education Law > Students > Disciplinary Proceedings
>Due Process
Education Law> Students> Discipline Methods> Ex
pulsions
Governments> Local Governments> Finance
[HN5]Cal. Edue. Code &48918 does not trigger any right
to reimbursement, because the hearing provisions that
assertedly exceed federal requirements are merely inci
dental to fundamental federal due process requirements
and the added costs of such procedures are de minimis.
Such hearing provisions should be treated, for purposes
of ruling upon a request for reimbursement, as part of the
nonreimbursable underlying federal mandate and not as a
state mandate.

Education Law> Students> Discipline Methods> Ex
pulsions
[HN6]Cal. Bduc. Code § 48918 specifies the right of a
student to an expulsion hearing and sets forth procedures
that a school district must follow when conducting such a
hearing.

Education Law > Students > Disciplinary Proceedings
> Time Limitations
Education Law> Students> Discipline Methods> Ex
pulsions
[HN7]ln identifying the right to a hearing, Cal. Educ.
Code § 48918(a) declares that a student is "entitled" to an
expulsion hearing within 30 days after the school prin
cipal determines that the student has committed an act
warranting expulsion. In practical effect, this means that
whenever a school principal makes such a determination
and recommends to the school board that a student be
expelled, an expulsion hearing is mandated.

Education Law> Students> Disciplinary Proceedings
> Time Limitations
Education Law> Students> Discipline Methods> Ex
pulsions
[HN8]See Cal. Educ. Code &489 I 8(a).

Education Law> Students> Disciplinary Proceedings
> General Overview
Education Law> Students> Discipline Methods> Ex
pulsions
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Education Law > Students > Discipline Methods >
Suspensions
[HN9]Fonner Cal. Educ. Code § 48915(b) compelled a
school principal to immediately suspend any student
found to be in possession of a firearm at school or at a
school activity off school grounds and mandated a rec
ommendation to the school district governing board that
the student be expelled. The provision further required
the governing board, upon confirmation of the student's
knowing possession of a firearm, either to expel the stu
dent or "refer" him or her to an alternative education
program housed at a separate school site.

Criminal Law & Procedure > Criminal Offenses >
Controlled Substances > Possession > General Over
view
Criminal Law & Procedure > Criminal Offenses >
Property Crimes> Receiving Stolen Property> General
Overview
Education Law> Students> Discipline Methods> Ex
pulsions
[HNIO]Former Cal. Educ. Code § 48915(c) (subse
quently § 48915(d), currently § 48915(e) recognized
that a principal possesses discretion to recommend that a
student be expelled for specified conduct other than fire
arm possession (conduct such as damaging or stealing
school property or private property, using or selling illicit
drugs, receiving stolen property, possessing tobacco or
drug paraphernalia, or engaging in disruptive behavior).
The former provision (like the current provision) further
specified that the school district governing board "may"
order a student expelled upon finding that the student,
while at school or at a school activity off school grounds,
engaged in such conduct.

Education Law> Students> Discipline Methods> Ex
pulsions
[HNII]See former Cal. Educ. Code § 48915(c).

Education Law> Students> Discipline Methods> Ex
pulsions
Education Law > Students > Discipline Methods >
Suspensions
[HNI2]See Cal. Educ. Code Q48900(0 throLH!.h (l).

Education Law> Discrimination> Gender & Sex Dis
crimination> Sexual Harassment
Education Law> Students> Discipline Methods> Ex-

Labor & Employment Law > Discrimination > Ha
rassment > Sexual Harassment> Employment Practic
es > Discharges & Failures to Hire
[HNI3]See Cal. Educ. Code § 48900.7 .

Education Law> Students> Discipline Methods> Ex
pulsions
Education Law > Students > Discipline Methods >
Suspensions
[HNI4]See Cal. Educ. Code ~ 48900.3.

Education Law> Students> Discipline Methods> Ex
pulsions
Education Law > Students > Discipline Methods >
Suspensions
[HNI5]See Cal. Educ. Code § 48900.4.

Administrative Law> Judicial Review> General Over
view
Civil Procedure > Remedies > Writs > Common Law
Writs> Mandamus
Governments > Local Governments > Claims By &
Against
[HN 16]Procedures governing the constitutional require
ment of reimbursement under Cal. Canst. art. XIII S, § 6,
are set forth in Cal. Gov't Code § 17500 et seq. The
Commission on State Mandates (Commission), Cal.
Gov't Code § 1757 5, is charged with the responsibility of
hearing and deciding, subject to judicial review by an
administrative writ of mandate, claims for reimburse
ment made by local governments or school districts. Cal.
Gov't Code § 17551. Cal. Gov't Code § 17561(a) pro
vides that the state shall reimburse each school district
for all costs mandated by the state, as defined in Cal.
Gov't Code § 17514. Section 17514, in turn, defines
"costs mandated by the state" to mean, in part, any in
creased costs which a school district is required to incur
as a result of any statute which mandates a new program
or higher level of service of an existing program within
the meaning of Cal. Const. art. XIII B. Q6. Finally, Cal.
Gov't Code § 17556 sets forth circumstances in which
there shall be no reimbursement, including, under .§.
17556(c), circumstances in which the statute or executive
order implemented a federal law or regulation and re
sulted in costs mandated by the federal government, un
less the statute or executive order mandates costs which
exceed the mandate in that federal law or regulation.

Governments> Local Governments> Elections
Governments> Local Governments> Finance
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Governments > State & Territorial Governments >
Finance
[HNI7]The intent underlying Cal. Const. art. XIlI B. § 6,
was to require reimbursement to local agencies for the
costs involved in canying out functions peculiar to gov
ernment, not for expenses incurred by local agencies as
an incidental impact of laws that apply generally to all
state residents and entities.

Governments> Local Governments> Finance
Governments> Public Improvements> General Over
view
Governments > State & Territorial Governments >
Finance
[HNI8]Simply because a state law or order may increase
the costs bome by local govemment in providing servic
es, this does not necessarily establish that the law or or
der constitutes an increased or higher level of the result
ing "service to the public" under Cal. Const. art. XIlI B.
.§...Q, and Cal. Gov't Code § 17514.

Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HN I9]California Courts of Appeal have found a reim
bursable "higher level of service" concerning an existing
"program" when a state law or executive order mandates
not merely some change that increases the cost of pro
viding services, but an increase in the actual level or
quality of governmental services provided.

Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HN20]See Cal. Gov't Code § 17556.

Education Law> Funding> Allocation
Education Law> Students> Discipline Methods> Ex
pulsions
[HN21]See )0 U.S.C.S. § 7151.

Governments> Local Governments> Finance
Governments > State & Territorial Governments >
Finance
[HN22]For purposes of ruling upon a request for reim
bursement, challenged state rules or procedures that are
intended to implement an applicable federal law -- and
whose costs are, in context, de minimis -- should be
treated as part and parcel of the underlying federal
mandate.

Education Law> Students> Discipline .Methods > Ex
pulsions
Governments> Local Governments> Finance
Governments > State & Territorial Governments >
FilUl1lce
[HN23]All hearing costs incurred under Cal. Educ. Code
§ 48918, triggered by a school district's exercise of dis
cretion to seek expulsion, should be treated as having
been incuned pursuant to a mandate of federal law, and
hence all such costs are nonreimbursable under Cal.
Gov't Code § I7556(c).

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

A school district filed a test claim with the Commis
sion on State Mandates, asselting entitlement to reim
bursement for the costs of hearings triggered by manda
tory expulsion recommendations, and those hearings
resulting from discretionary expulsion recommendations.
After holding hearings on the district's claim, the com
mission determined that Ed. Code, § 48915's requirement
of suspension and a mandatory recommendation of ex
pulsion for firearm possession constituted a new program
or higher level of service, and found that because costs
related to some of the resulting hearing provisions set
fOlth in Ed. Code. § 48918 (primarily various notice,
right of inspection, and recording provisions) exceeded
the requirements of federal due process, those additional
hearing costs constituted reimbursable state-mandated
costs. As to the vast majority of the remaining hearing
procedures triggered by Ed. Code, § 48915's requirement
of suspension and a mandatory recommendation of ex
pulsion for firearm possession--for example, procedures
goveming such matters as the hearing itself and the
board's decision; a statement of facts and charges; notice
of the right to representation by counsel; written find
ings; recording of the hearing; and the making of a
record of the expulsion--the commission found that those
procedures were enacted to comply with federal due
process requirements, and hence fell within the exception
set forth in Gov. Code. § 17556. subd. ecl, and did not
impose a reimbursable state mandate. The commission
further found that with respect to Ed. Code. § 489 IS's
discretionary expulsions, there was no right to reim
bursement for costs incurred in holding expulsion hear
ings, because such expulsions do not constitute a new
program or higher level of service, and in any event such
expulsions are not mandated by the state, but instead
represent a choice by the principal and the school board.
The district then brought a proceeding for an administra
tive writ of mandate, challenging the commission's deci
sion. The trial court issued a writ commanding the com-
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mission to render a new decision finding (i) all costs as
sociated with hearings triggered by compulsory suspen
sions and mandatory expulsion recommendations are
reimbursable, and (ii) hearing costs associated with dis
cretionary expulsions are reimbursable to [*860] the
limited extent that required hearing procedures exceed
federal due process mandates. (Superior Court of San
Diego County, No. GIC737638, Linda B. Quinn, Judge.)
The Court of Appeal, Fourth Dist., Div. One, No.
D038027, affIrmed the judgment rendered by the trial
court.

The Supreme COllli affirmed the judgment of the
Court of Appeal insofar as it provided for full reim
bursement of all costs related to hearings triggered by the
mandatory expulsion provision of Ed. Code. § 48915, but
reversed the judgment insofar as it provided for reim
bursement of any costs related to hearings triggered by
the discretionary provision of § 48915. The court held
that to the extent that § 48915 compels suspension and
mandates a recommendation of expulsion for certain
offenses, it constitutes a higher level of service under
Cal. Const., art. XIII B, § 6, and imposes a reimbursable
state mandate for all resulting hearing costs--even those
costs attributable to procedures required by federal law.
The immediate suspension and mandatory expulsion of a
student who possesses a firearm on school property pro
vides a higher level of service to the public in that it en
hances the safety of those who attend public schools. The
court held, however, that to the extent Ed. Code, §
48915, makes expulsions discretionary, it does not con
stitute a higher level of service related to an existing
program, because provisions recognizing discretion to
suspend or expel students were set forth in statutes pre
dating 1975, when § 48915 was first enacted. Even if any
of the hearing procedures set forth in Ed. Code, § 48918,
and applicable to mandatory and discretionary and man
datory expulsions under Ed. Code. § 48915, constitute a
higher level of service, the statute does not trigger any
right to reimbursement. The hearing procedures of Ed.
Code, § 48918, should be considered to have been
adopted to implement a federal due process mandate and
hence are nonreimbursable under Cal. Const.. art. XIII B.
U, and Gov. Code. § 17556, subd. (c). (Opinion by
George, C. 1., expressing the unanimous view of the
court.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES
Classified to California Digest of OffIcial Reports

State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--Higher Level of
Service--Mandatory Suspension or Expulsion of Stu
dent.--Ed. Code. § 48915, insofar as it compels suspen-

sion and mandates a recommendation of expulsion for
certain offenses, constitutes a higher level of service un
der Cal. Const., art. XIII B, § 6, and imposes a reim
bursable state mandate for all resulting hearing
costs--even those costs attributable to procedures re
quired by federal law. [*861]

(2) State of California § ll--Fiscal Mat
ters--Nonreimbursable State Mandate--No Higher
Level of ServiCe--Discretionary Suspension or Expul
sion of Student--Hearing Procedures Excepted From
Reimbursement as Federal Mandate.--No hearing
costs incuned in can-ying out expulsions that are discre
tionary under Ed. Code. § 48915--including costs related
to hearing procedures claimed to exceed the require
ments of federal law--are reimbursable. To the extent
that statute makes expulsions discretionary, it does not
reflect a new program or a higher level of service related
to an existing program. Moreover, even if the hearing
procedures set forth in Ed. Code, § 48918, constitute a
new program or higher level of service, the statute does
not trigger any right to reimbursement, because the
hearing provisions that assertedly exceed federal re
quirements are merely incidental to fundamental federal
due process requirements and the added costs of such
procedures are de minimis. Such hearing provisions
should be treated, for purposes of ruling upon a request
for reimbursement, as part of the nonreimbursable un
derlying federal mandate and not as a state mandate.

[7 Witkin, Summary of Cal. Law (9th ed. 1988)
Constitutional Law, § 549; 9 Witkin, Summary of Cal.
Law (9th ed. 1989) Taxation, § 123A.]

(3) Schools § 61--Students--Suspension or Expul
sion--Expulsion Hearing Mandated.--In identifying the
right to a hearing, Ed. Code. § 48918. subd. (a), declares
that a student is entitled to an expulsion hearing within
30 days after the school principal determines that the
student has committed an act warranting expulsion. In
practical effect, this means that whenever a school prin
cipal makes such a determination and recommends to the
school board that a student be expelled, an expulsion
hearing is mandated.

(4) Schools § 61--Parents and Students--Suspension
or Expulsion--Mandatory and Discretionary Expul
sion.--Discrete subdivisions of Ed. Code. § 48915, ad
dress circumstances in which a principal must recom
mend to the school board that a student be expelled, and
circumstances in which a principal may recommend that
a student be expelled.

(5) State of California § Il--Fiscal Mat
ters--Reimbursable State Mandate.--Procedures go
verning the constitutional requirement of reimbursement
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under Cal. Const., art. XIII S, § 6, are set forth in Gov.
Code, § 17500 et seq. The Commission on State Man
dates (Gov. Code, § 17525) is charged with the responsi
bility of hearing and deciding, subject to judicial review
by an administrative writ of mandate, claims for reim
bursement made by local governments or school dis
tricts. (Gov. [*862] Code, § ]755 1.) Gov. Code, §
] 7561. subd. (a), provides that the state shall reimburse
each school district for all costs mandated by the state, as
defined in Gov. Code. § 17514. Section 17514, in tum,
defines costs mandated by the state to mean, in relevant
part, any increased costs which a school district is re
quired to incur as a result of any statute which mandates
a new program or higher level of service of an existing
program within the meaning of Cal. Const., art. XIII R §
~. Finally, Gov. Code. § 17556. sets forth circumstances
in which there shall be no reimbursement, including,
under Gov. Code. § 17556, subd. (c), circumstances in
which the statute or executive order implemented a fed
eral law or regulation and resulted in costs mandated by
the federal government, unless the statute or executive
order mandates costs which exceed the mandate in that
federal law or regulation.

(6) State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--New Program or
Higher Level of Service--Alternative Tests.--The re
quirement for increased or higher level of service under
Cal. Const., art. XIII S, § 6, is directed to state mandated
increases in the services provided by local agencies in
existing programs. The Constitution's phrase "new pro
gram or higher level of service" refers to either of two
alternatives--(l) programs that carry out the governmen
tal function of providing services to the public, or (2)
laws which, to implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state.

(7) State of California § 11--Fiscal Mat
ters--Reimbursable State Mandate--Increase in
Costs.--Simply because a state law or order may increase
the costs borne by local government in providing servic
es does not necessarily establish that the law or order
constitutes an increased or higher level of the resulting
service to the public under Cal. Const., ali. XIII S, Q 6,
and Gov. Code. § 17514.

(8) State of California § 11--Fiscal Mat
ters--Reirnbursable State Mandate--Increase in Level
or Quality of Governmental Services Provided.--A
reimbursable higher level of service concerning an ex
isting program exists when a state law or executive order
mandates not merely some change that increases the cost
of providing services, but an increase in the actual level
or quality of governmental services provided.

(9) State of California § ll--Fiscal Mat
ters--Reirnbursable State Mandate--Higher Level of
Service--Mandatory Suspension and Expulsion for
Student Firearm Possession.--The statutory require
ments of Ed. Code. Q48915--immediate suspension and
mandatory recommendation of expulsion for students
who possess a firearm, and the limitation [*863] upon
the ensuing options of the school board (expulsion or
referral)--provide a "higher level of service" to the public
under the commonly understood sense of that term: (i)
the requirements are new in comparison with the preex
isting scheme; and (ii) the requirements were intended to
provide an enhanced service to the public--safer schools
for the vast majority of students.

(10) State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--Higher Level of
Service--Mandatory Suspension and Expulsion for
Student Firearm Possession.--Providing public school
ing clearly constitutes a govemmental function, and en
hancing the safety of those who attend such schools con
stitutes a service to the public. The mandatory suspen
sion and expulsion recommendation requirements of Ed.
Code, § 48915, together with restrictions placed upon a
district's resolution of such a case, constitute an increased
or higher level of service to the public under Cal. Const.,
art. XIII S, § 6, and the implementing statutes.

(11) State of California § Il--Fiscal Mat
ters--Reimbursable State Mandate--Higher Level of
Service--Mandatory Suspension and Expulsion of
Student--State Requires School District to Incur
Costs of an Expulsion Hearing.--In the absence of the
operation of Ed. Code, § 48915's mandatory provision
(specifically, compulsory immediate suspension and a
mandatory expulsion recommendation), a school district
would not automatically incur the due process hearing
costs that are mandated by federal law and codified in
Ee!. Code. Q 48918. Instead, a district would incur such
hearing costs only if a school principal first were to ex
ercise discretion to recommend expulsion. Accordingly,
in its mandatory aspect, Ed. Code. § 48915, appears to
constitute a state mandate in that it establishes conditions
under which the state, rather than local officials, has
made the decision requiring a school district to incur the
costs of an expulsion hearing.

(12) Schools § 61--Parents and Students--Suspension
or Expulsion--Expulsion Hearings--Not Federal
Mandate.--Ed. Code. Q 48918, sets out requirements for
expulsion hearings that must be held when a district
seeks to expel a student--but neither Q48918 nor federal
law requires that any such expulsion recommendation be
made in the first place. Section 48918 does not imple-
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ment any federal mandate that school districts hold such
hearings and incur such costs whenever a student is
found in possession of a fIrearm. Accordingly, the
so-called exception to reimbursement described in Gov.
Code. § 17556. subd. (c), is inapplicable in this context
of a mandatory hearing. [*864]

(13) State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--Higher Level of
Service--Mandatory Suspension and Expulsion of
Student--Hearing Costs Triggered by Mandatory
Expulsion.--When it is state law (Ed. Code, § 48915's
mandatory expulsion provision), and not federal due
process law, that requires a school district to take steps
that in turn require it to incur hearing costs, the hearing
costs incurred by a school district, triggered by the man
datory provision of Ed. Code. § 48915, do not constitute
a nonreimbursable federal mandate. Under the statutes in
effect through mid-1994, all such hearing costs--those
designed to satisfY the minimum requirements of federal
due process, and those that may exceed those require
ments--were, with respect to the mandatory expulsion
provision of § 48915, state mandated costs, fully reim
bursable by the state.

(14) State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--Higher Level of
Service--Mandatory Suspension or Expulsion of Stu
dent.--All hearing costs triggered by Ed. Code, § 48915's
mandatory expulsion provision constitute reimbursable
state mandated expenses under the statutes in effect
through mid-1994. 20 U.S.C. § 7151. or its predecessor,
20 U.S.c. § 8921, may lead to a different conclusion
when applied to versions of Ed. Code. § 48915, effective
in years 1995 and thereafter.

(15) State of California § J J--Fiscal Mat
ters--Reimbursable State Mandate--New Program or
Higher Level of Service--Discretionary Suspension or
Expulsion of Student: Schools § 61--Parents and Stu
dents--Discretionary Suspension or Expulsion--Cost
of Proceedings Not Reimbursable.--The discretionary
expulsion provision of Ed. Code. § 48915. does not con
stitute a new program or higher level of service related to
an existing program, under Cal. Const.. art. XIII B. § 6,
because provisions recognizing discretion to suspend or
expel students were set forth in statutes predating 1975,
when the provision was fIrst enacted.

(16) Schools § 61--Parents and Students--Suspension
or Expulsion--Hearing Procedures--Federal Due
Process Mandate--Nonreimbursable State
Mandate.--All hearing procedures set forth in Ed. Code.
§ 48918. properly should be considered to have been
adopted to implement a federal due process mandate, and

hence all such hearing costs are nonreimbursable under
Cal. Const., art. XIII B. § 6, and Government Code §
17557. subd. (c).

(17) State of California § ll--Fiscal Mat
ters--Reimbursable State Mandate--Implementation
of Federal Law--Discretionary Suspension or [*865]
Expulsion of a Student: Schools § 61--Parents and
Students--Discretionary Suspension or Expul
sion--Federal Mandate to Provide a Hearing.--An
initial discretionary decision to seek expulsion of a stu
dent in turn triggers a federal constitutional mandate to
provide an expulsion hearing. The Legislature, in adopt
ing specifIc statutory procedures under Ed. Code. §
48918, to comply with the general federal mandate, rea
sonably articulated various incidental procedural protec
tions. These protections are designed to make the under
lying federal right enforceable and to set forth procedural
details that were not expressly articulated in the case law
establishing the respective rights; viewed singly or cu
mulatively, they did not signifIcantly increase the cost of
compliance with the federal mandate. For purposes of
ruling upon a claim for reimbursement, such incidental
procedural requirements, producing at most de minimis
added cost, should be viewed as part and parcel of the
underlying federal mandate, and hence nonreimbursable
under Gov. Code, § 17556, subd. (c).

(18) Schools § 61--Parents and Stu-
dents--Discretionary Suspension or Expul-
sion--Federal Due Process Requirements--Not Reim
bursable As State Mandate.--All hearing costs incurred
under Ed. Code. § 48918, triggered by a school district's
exercise of discretion to seek expulsion, should be
treated as having been incurred pursuant to a mandate of
federal law, and hence all such costs are nonreimbursable
under Gov. Code. § 17556, subd. (c).

COUNSEL: Paul M. Starkey, Camille Shelton and Ka
therine A. Tokarski for Defendant and Appellant.

Bill Lockyer, Attorney General, Manuel M. Medeiros,
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tant Attorney General, Louis R. Mauro and Susan R. Oie,
Deputy Attorneys General, for Real Pmty in Interest and
Appellant.
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School Boards Association Education Legal Alliance as
Amicus Curiae on behalf of Plaintiff and Respondent. .

[*866] Steven M. Woodside, County Counsel (Sono
ma) as Amicus Curiae on behalf of Plaintiff and Res
pondent.

JUDGES: George, C. J., expressing the unanimous view
of the court.

OPINION BY: GEORGE [***467]

OPINION

[**591] GEORGE, C. J.--Article XIlI B. section
6. of the California Constitution provides:
[HN 1]"Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the State shall provide a subven
tion of funds to reimburse such local government for the
costs of such program or increased level of service .... " I

(Hereafter article XIII B. section 6.)

1 The provision continues: "except that the
Legislature may, but need not, provide such sub
vention of funds for the following mandates: [~]

(a) Legislative mandates requested by the local
agency affected; [~] (b) Legislation defining a
new crime or changing an existing definition of a
crime; or [~] (c) Legislative mandates enacted
prior to January 1, 1975, or executive orders or
regulations initially implementing legislation
enacted prior to January 1, 1975." (Cal. Const..
art. XlII B. § 6.)

Plaintiff San Diego Unified School District (Dis
trict), like all other [HN2]public school districts in the
state, is, and was at the time relevant in this proceeding,
governed by statutes that regulate the expulsion of stu
dents. (Ed. Code. § 48900 et seq.) Whenever an expul
sion recommendation is made (and before a student may
be expelled), the District is required by Education Code
section 48918 to afford the student a hearing with vari
ous procedural protections--including notice of the hear
ing and the right to representation by [***468] coun
sel, preparation of findings of fact, notices related to any
expulsion and the right of appeal, and preparation of a
hearing record. Providing these procedural protections
requires the District to expend funds, for which the Dis
trict asserts a right to reimbursement from the state pur
suant to article XlII B. section 6, and implementing leg
islation, Government Code section 17500 et seq.

We granted review to consider two questions: (1)
Are the hearing costs incurred as a result of the manda
tmy actions related to expulsions that are compelIed by
Education Code section 48915 fully reimbursable--or are

those hearing costs reimbursable only to the extent such
costs are attributable to hearing procedures that exceed
the procedures required by federal law? (2) Are any
hearing costs incurred in carrying out expulsions that are
discretionGly under Education Code section 489] 5
reimbursable? After we granted review and filed our
decision in Department of Finance v. Commission on
State Mandates (Kern High Schoo! Dist.) (2003) 30
Cal.4th 727 [134 Cal. Rptr. 2d 237. 68 P.3d 1203] (Kern
High Schoo! Dist.), we added the following preliminary
question to be addressed: Do the Education Code
[*867] statutes cited above establish a "new program"
or "higher level of service" under article XIIl B. section
!i? Finally, we also asked the parties to brief the effect of
the decision in Kern High Schoo! Dist.. supra. 30
Cal.4th 727, on the present case.

(l) We conclude that Education Code section 489] 5,
[HN3]insofar as it compels suspension and mandates a
recommendation of expulsion for certain offenses, con
stitutes a "higher level of service" under 3lticle XIIl B.
section 6, and imposes a reimbursable state mandate for
all resulting hearing costs--even those costs attributable
to procedures required by federal law. In this respect, we
shall affirm the judgment of the Court of Appeal.

(2) We also conclude that [HN4]no hearing costs
incurred in carrying out those expulsions that are discre
tionGly under Education Code section 489 1S--including
costs related to hearing procedures claimed to exceed the
requirements of federal law--are reimbursable. As we
shall explain, to the extent that statute makes expulsions
discretionary, it does not reflect a new program or a
higher level of service related to an existing program.
Moreover, even if the hearing procedures set fOlih in
Education Code section -/89!8 constitute a new program
or higher level of service, we conclude that [HNS]this
statute does not trigger any right to reimbursement, be
cause the hearing provisions that assertedly exceed fed
eral requirements are merely incidental to fundamental
federal due process requirements and the added costs of
such procedures are de minimis. For these reasons, we
conclude such hearing provisions should be treated, for
purposes of ruling upon a request for reimbursement, as
part of the nonreimbursable underlying federal mandate
and not as a state mandate. Accordingly, we shall reverse
the judgment of the Court of Appeal insofar as it com
pels reimbursement [**592] of any costs incurred
pursuant to discretionary expulsions.

A. Education Code sections 489 J8 and -/89 J5

We first describe the relevant provisions of two sta-
tutes--Education Code sections 48918 and
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48915--pertaining to the expulsion of students from pub
lic schools.

Education Code section 48918 [HN6]specifies the
right of a student to an expulsion hearing and sets forth
procedures that a school district must [*868] follow
when conducting [***469] such a hearing. (Stats.
1990, ch. 1231, § 2, pp. 5136-5139.) 2

2 For purposes of our present inquiry, Educa
tion Code. section 48918, at the time relevant
here (mid-1993 through mid-1994) read essen
tially as it had for the prior decade, and as it has
in the ensuing decade. That provision first was
enacted in 1975 (see Stats. 1975, ch. 1253, § 4,
pp. 3277-3278) as Education Code, fom1er sec
tion 10608. (This enactment apparently was a re
sponse to the United States Supreme Court's de
cision in Goss v. Lopez (1975) 419 U.S. 565,
581 [42 L. Ed. ?d 725. 95 S. Ct. 729] (Goss) [re
cognizing due process requirements applicable to
public school students who are suspended for
more than 10 days].) The statute was renumbered
as Education Code, former section 48914 in 1976
(Stats. 1976, ch. 1010, § 2, pp. 3589-3590) and
was substantially augmented in 1977 (Stats.
1977, ch. 965, § 24, pp. 2924-2926). After rela
tively minor amendments in 1978 and 1982, the
section in 1983 was substantially restated, further
augmented, and renumbered as Education Code
section 48918 (Stats. 1983, ch. 498, § 91, p.
2118). Amendments adopted in 1984 and 1988
made relatively minor changes, and further simi
lar modifications were made in 1990, reflecting
the version of the statute here at issue. Subse
quent amendments in 1995, 1996, 1998, and 1999
made further changes that are irrelevant to the is
sue presented in the case now before us.

[HN7](3) In identifying the right to a hearing, sub
division (a) of Education Code. section 48918, declares
that a student is "entitled" to an expulsion hearing within
30 days after the school principal determines that the
student has committed an act warranting expulsion. 3 In
practical effect, this means that whenever a school prin
cipal makes such a determination and recommends to the
school board that a student be expelled, an expulsion
hearing is mandated. 4

3 The provision reads: [I-IN8]"The pupil shall
be entitled to a hearing to determine whether the
pupil should be expelled. An expulsion hearing
shall be held within 30 schooldays after the date
the principal or the superintendent of schools de
termines that the pupil has committed any of the
acts enumerated in Section 48900 .... " (Ed. Code.

§ 48918. subd. (an (Subdivision (b) of section
48900 presently includes--as it did at the time re
levant here--the offense of possession of a fire
arm.)
4 Of course, if a student does not invoke his
or her entitlement to such a hearing, and instead
waives the right to such a hearing, the hearing
need not be held.

In specifying the substantive and procedural re
quirements for such an expulsion hearing, Education
Code section 48918 sets forth rules and procedures, some
of which, the parties agree, codify requirements of feder
al due process and some of which may exceed those re
quirements. 5 These rules and procedures govem, among
other things, notice of a hearing and the right to repre
sentation by counsel, preparation of findings of fact, no
tices related to the expulsion and the right of appeal, and
preparation of a hearing record. (See § 489 18. subds. (a)
through former subd. (j), currently subd. (k).)

5 See Coss. supra. 419 U.S. 565. 581;
Gonzales v. /vfcEuen (C.D.Cal. 1977) 435 F.
Supp. 460. 466-467 (concluding that former
Education Code section I0608 [current § 48918]
met federal due process requirements pertaining
to expulsions from public schools); 7 Witkin,
Summary of Califomia Law (9th ed. 1988), Con
stitutional Law, section 549, page 754 (noting
that Education Code section 48918 and related
legislation were enacted in response to the deci
sion in Coss).

[*869] (4) The second statute at issue in this
matter is Education Code section 48915. Discrete subdi
visions of this statute address circumstances in which a
principal must recommend to the school board that a
student be expelled, and circumstances in which a prin
cipal may recommend that a student be expelled.

First, there is what the parties characterize as the
"mandatory expulsion provision," Education Code sec
tion 48915, former subdivision (b). As it read during the
time relevant in this proceeding (mid-1993 [***470]
through mid-I 994), [HN9]this subdivision (I) compelled
a school principal to immediately suspend any [**593]
student found to be in possession of a firearm at school
or at a school activity off school grounds, and (2) man
dated a recommendation to the school district goveming
board that the student be expelled. The provision further
required the goveming board, upon confirmation of the
student's knowing possession of a firearm, either to expel
the student or "refer" him or her to an alternative educa
tion program housed at a separate school site. 6 (Compare
this former provision with current Ed. Code. § 48915.
subds. (c). (d).) 7
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6 An earlier and similar, albeit broader, ver
sion of the provision--extending not only to pos
session of firearms but also to possession of ex
plosives and certain knives--existed briefly and
was effective for approximately two and one-half
months in late 1993. That initial statute, former
section 48915, subdivision (b) (as amended Stats.
1993, ch. 1255, § 2, pp. 7284-7285), which was
effective only from October 11, 1993 through
December 31, 1993, provided: "The principal or
the superintendent of schools shall immediately
suspend pursuant to Section 48911, and shall
recommend to the governing board the expulsion
of, any pupil found to be in possession of a fire
arm, knife of no reasonable use to the pupil, or
explosive at school or at a school activity off
school grounds. The governing board shall expel
that pupil or, as an alternative, refer that pupil to
an alternative education program, whenever the
principal or the superintendent of schools and the
governing board confirm that: [~] (1) The pupil
was in knowing possession of the firearm, knife,
or explosive. [~] (2) Possession of the firearm,
knife of no reasonable use to the pupil, or explo
sive was verified by an employee of the school
district. [~] (3) There was no reasonable cause for
the pupil to be in possession of the firearm, knife,
or explosive."

As subsequently amended by Statutes 1993,
chapter 1256, section 2, pages 7286-7287, effec
tive January 1, 1994, Education Code section
48915, fonner subdivision (b), read: "The prin
cipal or the superintendent of schools shall im
mediately suspend, pursuant to Section 48911,
any pupil found to be in possession of a firearm
at school or at a school activity off school
grounds and shall recommend expulsion of that
pupil to the governing board. The governing
board shall expel that pupil or refer that pupil to a
'program of study that is appropriately prepared to
accommodate students who exhibit discipline
problems and is not provided at a comprehensive
middle, junior, or senior high school or housed at
the schoolsite attended by the pupil at the time
the expulsion was recommended to the school
board, whenever the principal or superintendent
of schools and the governing board confirm the
following: [~] (1) The pupil was in knowing pos
session of the firearm. [~] (2) An employee of the
school district verifies the pupil's possession of
the firearm."
7 The cun'ent subdivisions of Education Code
section 48915 set forth a list of mandatory expul
sion conduct broader than that set forth in former
subdivision (b), and require a school board both

to expel and refer to other institutions all students
found to have committed such conduct. The
present subdivisions read: "fij The principal or
superintendent of schools shall immediately sus
pend, pursuant to Section 48911, and shall rec
ommend expulsion of a pupil that he or she de
termines has committed any of the following acts
at school or at a school activity off school
grounds: [~] (1) Possessing, selling, or otherwise
furnishing a firearm. This subdivision does not
apply to an act of possessing a firearm if the pupil
had obtained prior written permission to possess
the firearm from a certificated school employee,
which is concurred in by the principal or the de
signee of the principal. This subdivision applies
to an act of possessing a firearm only if the pos
session is verified by an employee of a school
district. [~] (2) Brandishing a knife at another
person. [~] (3) Unlawfully selling a controlled
substance listed in Chapter 2 (commencing with
Section 11053) of Division 10 of the Health and
Safety Code. [,n (4) Committing or attempting to
commit a sexual assault as defined in subdivision
(n) of Section 48900 or committing a sexual bat
tery as defined in subdivision (n) of Section
48900. [~] (5) Possession of an explosive. [~] (d)
The governing board shall order a pupil expelled
upon finding that the pupil committed an act
listed in subdivision (c), and shall refer that pupil
to a program of study that meets all of the fol
lowing conditions: [~] (1) Is appropriately pre
pared to accommodate pupils who exhibit discip
line problems. ['Il] (2) Is not provided at a com
prehensive middle, junior, or senior high school,
or at any elementary school. [~] (3) Is not housed
at the schoolsite attended by the pupil at the time
of suspension." (Stats. 2001, ch. 116 § 1.)

[*870] [***471] This provision, as it read at
the time relevant here, did not mandate expulsion per se
8--but it did require immediate suspension followed by a
mandatory expulsion recommendation (and it provided
that a student found by the governing board to have pos
sessed [**594] a fireann would be removed from the
school site by limiting disposition to either expulsion or
"referral" to an alternative school). Moreover, as noted
above, whenever expulsion is recommended a student
has a right to an expulsion hearing. Accordingly, it is
appropriate to characterize the former provision as man
dating immediate suspension, a recommendation of ex
pulsion, and hence, an expulsion hearing. For conveni
ence, we accept the parties' description of this aspect of
Education Code section 48915 as constituting a "manda
tory expulsion provision."
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8 As the Department of Finance observed in
an August 22, 1994, communication to the Com
mission on State Mandates in this matter, "noth
ing in [Education Code section 48915] ... requires
a district governing board or a county board of
education to expel a pupil," and even "unautho
rized and knowing possession of a firearm, does
not result in mandated expulsion. Section 489] 5
subdivision (b) provides for the choice of the go
verning board to either expel the pupil in posses
sion of a firearm, or refer the pupil to an alterna
tive program of study.... "

The second aspect of Education Code section
48915 relevant here consists of what we shall call the
"discretionary expulsion provision." (Id., former subd.
(c), subsequently subd. (d), currently subd. (e).) During
the period relevant in this proceeding (as well as cur
rently), [HNI0]this subdivision of Education Code sec
tion 48915 recognized that a principal possesses discre
tion to recommend that a student be expelled for speci
fied conduct other than firearm possession (conduct such
as damaging or stealing school propeliy or private prop
erty, using or selling illicit drugs, receiving stolen prop
erty, possessing tobacco or drug paraphernalia, or en
gaging in disruptive behavior). The former provision
(like the current provision) further specified that the
school district governing board "may" order a student
expelled upon finding that the [*871] student, while at
school or at a school activity off school grounds, en
gaged in such conduct. 9

9 Education Code. section 489 I5, former sub
division (c) (as amended Stats. 1992, ch. 909, § 3,
p. 4226; amended and redesignated as former
subd. (d) by Stats. 1993, ch. 1255, § 2, pp.
7284-7285; further amended Stats. 1993, ch.
1256, § 2, p. 7287, and Stats. 1994, ch. 1198, § 7,
p. 7271) provided, at the time relevant here:
[HN11]"Upon recommendation by the principal,
superintendent of schools, or by a hearing officer
or administrative panel appointed pursuant to
subdivision (d) of Section 489 I8, the governing
board may order a pupil expelled upon finding
that the pupil violated subdivision (f), (g), (h), (i),
(j), (k), or (I) of Section 48900, or Section
48900.2 or 48900.3, and either of the following:
[~] (1) That other means of correction are not
feasible or have repeatedly failed to bring about
proper conduct. [~] (2) That due to the nature of
the violation, the presence of the pupil causes a
continuing danger to the physical safety of the
pupil or others." (Italics added.)

At the time relevant here, subdivisions (D
through II) of Education Code section 48900 (as

amended Stats. 1992, ch. 909, § 1, pp.
4224-4225; Stats. 1994, ch. 1198, § 5, pp.
7269-7270) provided: [HN12]"A pupil shall not
be suspended from school or recommended for
expulsion unless the superintendent or the prin
cipal of the school in which the pupil is enrolled
determines that the pupil has: [~] ... [~] (f) Caused
or attempted to cause damage to school property
or private property. [~] (g) Stolen or attempted to
steal school property or private property. [~] (h)
Possessed or used tobacco, or any products con
taining tobacco or nicotine products .... Howev
er, this section does not prohibit use or possession
by a pupil of his or her own prescription prod
ucts. [~] (i) Committed an obscene act or engaged
in habitual profanity or vulgarity. [~] (j) Had un
lawful possession of, or unlawfully offered, ar
ranged, or negotiated to sell any drug parapherna
lia, as defined in Section 11014.5 of the Health
and Safety Code. [~] (k) Disrupted school activi
ties or otherwise willfully defied the valid author
ity of supervisors, teachers, administrators,
school officials, or other school personnel en
gaged in the performance of their duties. [~] (I)
Knowingly received stolen school property or
private property." (Italics added.)

At the time relevant here, Education Code.
section 48900.2 (Stats. ]992, ch. 909, § 2, p.
4225) provided: [HN13]"In addition to the rea
sons specified in Section 48900, a pupil may be
suspended from school or recommended for ex
pulsion if the superintendent or the principal of
the school in which the pupil is enrolled deter
mines that the pupil has committed sexual ha
rassment as defined in Section 212.5. [,n For the
purposes of this chapter, the conduct described in
Section 212.5 must be considered by a reasonable
person of the same gender as the victim to be suf
ficiently severe or pervasive to have a negative
impact upon the individual's academic perfor
mance or to create an intimidating, hostile, or of
fensive educational environment. This section
shall not apply to pupils enrolled in kindergarten
and grades 1 to 3, inclusive."

Education Code. section 48900.3 (Stats.
1994, ch. 1198, § 6, p. 7270), at the time relevant
here, provided: [HN14]"ln addition to the reasons
specified in Sections 48900 and 48900.2, a pupil
in any of grades 4 to 12, inclusive, may be sus
pended from school or recommended for expul
sion if the superintendent or the principal of the
school in which the pupil is enrolled determines
that the pupil has caused, attempted to cause,
threatened to cause, or participated in an act of,
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hate violence, as defined in subdivision (e) of
[former] Section 33032.5 [current section 233]."

In addition, Education Code. section 48900.4
(Stats. 1994, ch. 1017, § 1, p. 6196) provided, at
the time relevant here: [HN15]"In addition to the
grounds specified in Sections 48900 and 48~00.2,

a pupil enrolled in any of grades 4 to 12, Inclu
sive, may be suspended from school or recom
mended for expulsion if the superintendent or the
principal of the school in which the pupil is
enrolled detenl1ines that the pupil has intention
ally engaged in harassment, threats, or intimida
tion, directed against a pupil or group of pupils,
that is sufficiently severe or pervasive to have the
actual and reasonably expected effect of mate
rially disrupting classwork, creating substantial
disorder, and invading the rights of that pupil or
group of pupils by creating an intimidating or
hostile educational environment."

(All of these current provisions--sections
489 I5. subdivision (e). 48900, 48900.2. 48900.3.
and 48900A--read today substantially the same as
they did at the time relevant in the present case.)

[*872] [**595]

[***472] B. Proceedings Under Government Code sec
tion 17500 et seC(.

[HN I6](5) Procedures governing the constitutional
requirement of reimbursement under article XIlI B. sec
tion 6 are set forth in Government Code section 17500 et
seg.:. The Commission on State Mandates (Col11mi~s~~n)
(Gov. Code. § 17525) is charged with the res~onslblhty

of hearing and deciding, subject to judicial review by an
administrative writ of mandate, claims for reimburse
ment made by local governments or school districts.
(Gov. Code. § 1755 I.) Government Code section 17561.
subdivision (al, provides that the "state shall reimburse
each .. , school district for all 'costs mandated by the
state,' as defined in section 17514." Government Code
section 17514, in turn, defines "costs mandated by the
state" to mean, in relevant pmi, "any increased costs
which a ... school district is required to incur ... as a re
sult of any statute ... which mandates a new program or
hinher level of service of an existing program within the
m~aning of Section 6 of Article XIllB of the California
Constitution." Finally, Government Code section 17556
sets forth circumstances in which there shall be no reim
bursement, including, under subdivision (c), circums
tances in which "[t]he statute or executive order imple
mented a federal law or regulation and resulted in costs
mandated by the federal government, unless the statute
or [***473] executive order mandates costs which
exceed the mandate in that federal law or regulation."

In March 1994, the District filed a "test claim" with
the Commission, asserting entitlement to reimbursement
for the costs of hearings provided with respect to both
catenories of cases described above--that is, those hear-'='
ings triggered by mandatory expulsion recommenda-
tions, and those hearings resulting from discretionary
expulsion recommendations. (See Gov. Code. § 1752 I;
Kinlaw v. State of California (I99J) 54 Cal.3d 326,
331-333 [285 Cal. Rptr. 66. 814 P.2d 13081.) 10 The Dis
trict sought reimbursement for costs incurred between
July 1, 1993, and June 30, 1994, under statutes effective
through the latter date.

10 As observed by amicus curiae California
School Boards Association, a "test claim is like a
class action--the Commission's decision applies
to all school districts in the state. If the district is
successful, the Commission goes to the Legisla
ture to fund the statewide costs of the mandate for
that year and annually thereafter as long as the
statute is in effect."

In August 1998, after holding hearings on the Dis
trict's claim (as amended in April 1995, to reflect legisla
tion that became effective in 1994), the Commission
issued a "Corrected Statement of Decision" in which it
detenl1ined that Education Code section 48915's re
quirement of suspension and a [*873] mandat?ry
recommendation of expulsion for firearm possessIOn
constituted a "new program or higher level of service,"
and found that because costs related to some of the re
sulting hearing provisions set forth in Education Code
section 48918 (primarily various notice, right of inspec
tion, and recording provisions) exceeded the require
ments of federal due process, those additional hearing
costs constituted reimbursable state-mandated costs. II As
to the vast majority of the remaining [**596] hearing
procedures triggered by Education Code section 489 I5's
requirement of suspension and a mandatory recommen
dation of expulsion for firearm possession--for example,
procedures governing such matters as the hearing itself
and the board's decision; a statement of facts and
charges; notice of the right to representation by counsel;
written findings; recording of the hearing; and the
makinn of a record of the expulsion--the Commission
found ~hat those procedures were enacted to comply with
federal due process requirements, and hence fell within
the exception set forth in Government Code section
17556. subdivision (cl, and [***474] did not impose a
reimbursable state mandate. The Commission further
found that with respect to Education Code section
48915's discretionary expulsions, there was no right to
reimbursement for costs incurred in holding expulsion
hearings, because such expulsions do not constitute a
new program or higher level of service, and in any ev~nt

such expulsions are not mandated by the state, but 111-
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stead represent a choice by the principal and the school
board.

11 The Commission concluded that the costs
incuned in providing the following
state-mandated procedures under Education Code
section 48918 exceeded federal due process re
quirements, and were reimbursable: (i) adoption
of rules and regulations pertaining to pupil expul
sions (§ 48918, first par. & passim); (ii) inclusion
in the notice of hearing of (a) a copy of the dis
ciplinary rules of the District, (b) a notice of the
parents' obligation to notify a new school district,
upon enrollment, of the pupil's expulsion, and (c)
a notice of the opportunity to inspect and obtain
copies of all documents to be used at the hearing
(§ 48918. subd. (b»; (iii) allowing, upon request,
the pupil or parent to inspect and obtain copies of
the documents to be used at the hearing (§ 48918.
subd. (b»; (iv) sending of written notice con
cerning (a) any decision to expel or suspend the
enforcement of an expulsion order during a pe
riod of probation, (b) the right to appeal the ex
pulsion to the county board of education, and (c)
the obligation of the parent to notify a new school
district, upon enrollment, of the pupil's expulsion
(§ 489 I 8, former subd. (i), cunently subd. 0));
(v) maintenance of a record of each expulsion,
including the cause thereof (§ 48918, former
subd. 0), currently subd. (k); and (vi) the re
cording of expulsion orders and the causes the
reof in the pupil's mandatory interim record (and,
upon request, the forwarding of this record to any
school in which the pupil subsequently enrolls) (§.
48918, fonner subd. 0), currently subd. (k).

In October 1999, the District brought this proceed
ing for an administrative writ of mandate challenging the
Commission's decision. The trial court issued a writ
commanding the Commission to render a new decision
finding (i) all costs associated with hearings triggered by
compulsory suspensions and mandatory expulsion rec
ommendations are reimbursable, and (ii) hearing costs
associated with discretionary expulsions are reimbursa
ble to the limited [*874] extent that required hearing
procedures exceed federal due process mandates. The
Commission (defendant) and the Department of Finance
(real party in interest, hereafter Department) appealed,
and the Court of Appeal affirmed the judgment rendered
by the trial court.

A. Costs associated 'with hearings triggered by compul
sOlY suspensions and mandatOl:V expulsion recommenda
tions

1. "New program or higher level ofservice"?

We address first the issue that we asked the parties
to brief: Does Education Code section 48915, fonner
subdivision (b) (current subds. (c) & @), which man
dated suspension and an expulsion recommendation for
those students who possess a firearm at school or at a
school activity off school grounds, and which also re
quired a school board, if it found the charge proved, ei
ther to expel or to "refer" such a student to an alternative
educational program housed at a separate school site,
constitute a "new program or higher level of service"
under article XIll B, section 6 of the state Constitution,
and under Government Code section 17514?

We addressed the meaning of the Constitution's
phrase "new program or higher level of service" in
County or Los Angeles V. State or California (1987) 43
Cal.3d 46 [233 Cal. Rptr. 38. 7/9 F./d 202] (County of
Los Angeles). That case concerned whether local gov
ernments are entitled to reimbursement for costs incurred
in complying with legislation that required local agencies
to provide the same increased level of workers' compen
sation benefits for their employees as private individuals
or organizations were required to provide for their em
ployees. We stated:

(6) "Looking at the language of [article XIIIB, sec
tion 6] then, it seems clear that by itself the term 'higher
level of service' is meaningless. It must be read in con
junction with the predecessor phrase 'new program' to
give it meaning. Thus read, it is apparent that the sub
vention requirement for increased or higher level of ser
vice is directed to state mandated increases in the servic
es provided by local agencies in existing 'programs.' But
the term 'program' itself is not defined in article XIllB.
What programs [**597] then did the electorate have in
mind when section 6 was adopted? We conclude that the
drafters and the electorate had in mind the commonly
understood meanings of the term--[(l)] programs that
carry out the governmental function of providing servic
es to the public, or [(2)] laws which, to implement a state
policy, impose unique requirements on local govern
ments and do not apply generally to all residents
[***475] and entities in the state." ( Countv ofLos An
geles. supra. 43 Cal.3d 46. 56.)

[*875] We continued in County of Los Angeles:
"The concern which prompted the inclusion of section 6
in article XIllB was the perceived attempt by the state to
enact legislation or adopt administrative orders creating
programs to be administered by local agencies, thereby
transfening to those agencies the fiscal responsibility for
providing services which the state believed should be
extended to the public. In their ballot arguments, the
proponents of article XIIlB explained section 6 to the
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voters: 'Additionally, this measure: (1) Will not allow the
state government to force programs on local govern
ments without the state paying for them.' (Ballot Pamp.,
Proposed Amend. to Cal. Const. with arguments to vot
ers, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics
added.) In this context the phrase 'to force programs on
local governments' confirms that [HN17]the intent un
derlying section 6 was to require reimbursement to local
agencies for the costs involved in canying out fimctions
peculiar to government, not for expenses incurred by
local agencies as an incidental impact oflaws that apply
generally to all state residents and entities." ( Countv of
Los Angeles. supra, 43 Ca1.3d 46.56-57, italics added.)

It was clear in Countv of Los Angeles. supra, 43
Cal.3d 46, that the law at issue did not meet the second
test for a "program or higher level of service"--it did not
implement a state policy by imposing unique require
ments upon local governments, but instead applied
workers' compensation contribution rules generally to all
employers in the state, Nor, we held, did the law re
quiring local agencies to shoulder a general increase in
workers' compensation benefits amount to a reimbursa
ble "program or higher level of service" under the first
test described above. ( ld.. at pp. 57-58.) The law in
creased the cost of employing public servants, but it did
not in any tangible manner increase the level of service
provided by those employees to the public.

We reaffirmed and applied the test set out in
COlll1tV of Los Angeles, supra, 43 Ca1.3d 46, in Lucia
Mar Unified School District v. Honig (1988) 44 Cal.3d
830 1244 Cal. Rptl". 677. 750 F.2d 318"' (Lucia Mar). The
state law at issue in Lucia Mar required local school dis
tricts to pay a portion of the cost of educating pupils in
state schools for the severely handicapped--costs that the
state previously had paid in full.

We determined that the contributions called for un
der the law were used to fund a "program" within both
definitions of that term set fOlih in County of Los An
geles. ( Lucia Mar, supra, 44 Ca1.3d 830, 835.) We
stated: "[T]he education of handicapped children is
clearly a governmental function providing a service to
the public, and the [state law] imposes requirements on
school districts not imposed on all the state's residents.
Nor can there be any doubt that although the schools for
the handicapped have been operated by the state for
many years, the program was new insofar as plaintiffs
are [*876] concerned, since at the time [the state lawJ
became effective they were not required to contribute to
the education of students from their districts at such
schools. [,-rJ ... To hold, under the circumstances of this
case, that a shift in funding of an existing program from
the state to a local entity is not a new program as to the
local agency would, we think, violate the intent underly
ing section 6 of article XllIB .... Section 6 was intended

to preclude the state from shifting to local agencies the
[***476] financial responsibility for providing public
services in view of ... restrictions on the taxing and
spending power of the local entities." (Lucia Mar, supra.
44 Cal.3d 830. 835-836; see also County ofSan Diego
v. State of California (1997) 15 Cal.4th 68. 98 [61 Cal.
Rptl". 2d [**598] 134. 931 P.2d 312J [legislation ex
cluding indigents from Medi-Cal coverage transfen'ed
obligation for such costs from state to counties, and con
stituted a reimbursable "new program or higher level of
service"].)

We again applied the alternative tests set forth in
County of Los Angeles. supra. 43 Cal.3d 46, in Cit\! of
Sacramento v. State of Cali[ornia (1990) 50 Cal.3d 51
[266 Cal. Rptr. 139.785 P.2d 522J (City ofSacrmnento).
In that case we considered whether a state law imple
menting federal "incentives" that encouraged states to
extend unemployment insurance coverage to all public
employees constituted a program or higher level of ser
vice under a1iicle XlII B. section 6. We concluded that it
did not because, as in County ofLos Angeles, (1) provid
ing unemployment compensation protection to a city's
own employees was not a service to the public; and (2)
the statute did not apply uniquely to local govern
ments--indeed, the same requirements previously had
been applied to most employers, and extension of the
requirement (by eliminating a prior exemption for local
governments) merely placed local government employers
on the same footing as most private employers. ( Cit)! of
Sacramento, supra. 50 Ca1.3d at pp. 67-68.)

Subsequently, the COUli of Appeal in Cit)! of
Richmond v. Commission on State lvlandates (1998) 64
Cal.AppAth 1190 [75 Cal. Rptr. 2d 754J (City of Rich
mond), following County of Los Angeles. supra. 43
Cal.3d 46, and City ofSacramento. supra, 50 Cal.3d 5 I,
concluded that requiring local governments to provide
death benefits to local safety officers, under both the
Public Employees' Retirement System (PERS) and the
workers' compensation system, did not constitute a high
er level of service to the public. The COUli of Appeal
arrived at that determination even though--as might also
have been argued in County of Los Angeles and City of
Sacramento--such benefits may "generate a higher qual
ity of local safety officers" and thereby, in a general and
indirect sense, provide the public with a "higher level of
service" by its employees. ( Citv o[Richmond. supra, 64
Cal.AppAth 1190, ] ]95.)

(7) Viewed together, these cases ( Countv of Los
Angeles. supra. 43 Cal.3d 46, Citv of Sacramento. su
pra, 50 Cal.3d 51, and City of Richmond. [*877]
supra. 64 Cal.AppAth ] 190) illustrate the circumstance
that [HN l8]simply because a state law or order may in
crease the costs borne by local govemment in providing
services, this does not necessarily establish that the law
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or order constitutes an increased or higher level of the
resulting "service to the public" under article XlII B.
section 6, and Government Code section 17514. 12

12 Indeed, as the court in Citv of Richmond.
supra. 64 Cal.AppAth 1190, observed: "Increas
ing the cost of providing services cannot be
equated with requiring an increased level of ser
vice under [article XIII BJ section 6 .... A higher
cost to the local government for compensating its
employees is not the same as a higher cost of
providing [an increased level ot] services to the
public." ( Jd., at R. 1196; accord, Citv of Ana
heim v. State of California (1987) 189 Cal. App.
3d 1478, 1484 [235 Cal. Rptr. 101] [temporary
increase in PERS benefit to retired employees,
resulting in higher contribution rate by local gov
ernment, does not constitute a higher level of ser
vice to the public].)

[***477] (8) By contrast, [HN19]Courts of Ap
peal have found a reimbursable "higher level of service"
concerning an existing "program" when a state law or
executive order mandates not merely some change that
increases the cost of providing services, but an increase
in the actual level or quality of governmental services
provided. In Carmel Vallev Fire Protection !Jist. v.
State of Calif()rnia (1987) 190 Cal. ApR. 3d 521.
537-538 [/34 Cal. RRtr. 795] (Carmel Valley), for exam
ple, an executive order required that county firefighters
be provided with protective clothing and safety equip
ment. Because this increased safety equipment apparent
ly was designed to result in more effective fire protec
tion, the mandate evidently was intended to produce a
higher level of service to the public, thereby satisfying
the first alternative test set out in Countv of Los An
geles, supra, 43 Cal.3d 46, 56. Similarly, in Long
Beach Unified School District v. State or California
(1990) 225 Cal. App. 3d 155, 173 [**599] [275 Cal.
Rptr. 449] (Long Beach), an executive order required
school districts to take specific steps to measure and ad
dress racial segregation in local public schools. The
appellate court held that this constituted a "higher level
of service" to the extent the order's requirements ex
ceeded federal constitutional and case law requirements
by mandating school districts to undertake defined re
medial actions and measures that were merely advisory
under prior governing law.

The District and the Commission assert that the
"mandatory" aspect of Education Code section 48915,
insofar as it compels suspension and mandates an expul
sion recommendation for firearm possession (and the
reafter restricts the board's options to expulsion or refer
ral to an off-site alternative school), carries out a go
vernmental function of providing services to the public

and hence constitutes an increased or higher level of ser
vice concerning an existing program under the first al
ternative test of COlll7tv or Los Angeles. supra, 43
Cal.3d 46, 56. They argue, in essence, that the present
matter is more analogous to the latter cases ( Carmel
Vallet" supra, 190 [*878] Cal. App, 3d 521, and
Long Beach. supra, 225 Cal. App. 3d 155)--both of
which involved measures designed to increase the level
of governmental service provided to the publico-than to
the former cases ( Countv or Los Angeles, supra, 43
Cal.3d 46, Citv ofSacramento. supra. 50 Cal.3d 51, and
Citv or Richmond. supra, 64 Cal.ApRAth 1190)--in
which the cost of employment was increased but the re
sulting governmental services themselves were not di
rectly enhanced or increased. As we shall explain, we
agree with the District and the Commission.

(9) The statutory requirements here at is
sue--immediate suspension and mandatory recommenda
tion of expulsion for students who possess a firearm, and
the limitation upon the ensuing options of the school
board (expulsion or referral)--reasonably are viewed as
providing a "higher level of service" to the public under
the commonly understood sense of that term: (i) the re
quirements are new in comparison with the preexisting
scheme in view of the circumstance that they did not
exist prior to the enactment of Statutes of 1993, chapters
1255 (Assem. Bill No. 342 (1993-1994 Reg. Sess.) (As
sembly Bill No. 342» and 1256 (Senate Bill [***478]
No. 1198 (1993-1994 Reg. Sess,) (Senate Bill No.
1198»; and (ii) the requirements were intended to pro
vide an enhanced service to the public--sqfer schools for
the vast majority of students (that is, those who are not
expelled or refen-ed to other school sites). In other words,
the legislation was premised upon the idea that by re
moving potentially violent students from the general
school population, the safety of those students who re
main thereby is increased. (See, e.g., Stats. 1993, ch.
1255, § 4, pp. 7285-7286 ["In order to ensure public
safety on school campuses ... it is necessary that this act
take effect immediately"]; Sen. Com. on Education (Apr.
28, 1993), Analysis of Assem. Bill No. 342, p. 2 [noting
legislative purpose to enhance public safety]; see also
Assem. Com. on Education (July 14, 1993), Analysis of
Sen. Bill No. 1198, p. 1 [noting legislative purpose to
remove those who possess firearms from the general
school population by increasing the frequency of expul
sion for such conduct].)

In challenging this conclusion, the Department relies
upon Countv ofLos Angeles v. Department ofJndustrial
Relations (1989) 214 Cal. ApR. 3d 1538 [263 Cal. Rptr.
351] (Department of Industrial Relations), In that case,
the state enacted enhanced statewide safety regulations
that governed all public and private elevators, and the
reafter the County of Los Angeles sought reimbursement
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for the costs of complying with the new regulations. The
Court of Appeal found that the regulations constituted
neither a new program nor a higher level of service con
cerning an existing program under either of the two al
ternative tests set out in Countl! o(Los Angeles. supra,
43 Cal.3d 46, 56. The comi concluded that the elevator
regulations did not meet the first alternative test, because
the regulations did not carry out a governmental function
of providing services to the public; the court found in
stead that [*879] "[p]roviding elevators equipped with
fire and emihquake [**600] safety features simply is
not a 'government function of providing services to the
public.' " ( Department ot' Industrial Relations. supra.
214 Cal. App. 3d at p. 1546.) Moreover, the court found,
the second ("uniqueness") test was not met--the regula
tion applied to all elevators, not only those owned or
operated by local governments.

(10) The Department asserts that Department o(
Industrial Relations. supra. 214 Cal. App. 3d 1538, is
analogous, and argues that the "service" afforded by
mandatory suspensions followed by a required expulsion
recommendation, etc., is "not qualitatively different from
the safety regulations at issue in [Department of Indus
trial Relations]. School districts carrying out such expul
sions are not providing a service to the public .... " We
disagree. Providing public schooling clearly constitutes a
governmental function, and enhancing the safety of those

. who attend such schools constitutes a service to the pub
lic. Moreover, here, unlike the situation in Department
o( Industrial Relations. the law implementing this state
policy applies uniquely to local public schools. We con
clude that Department of Industrial Relations does not
conflict with the conclusion that the mandatory suspen
sion and expulsion recommendation requirements, to
gether with restrictions placed upon a district's resolution
of such a case, constitute an increased or higher level of
service to the public under the constitutional provision
and the implementing statutes.

Of course, even if, as we have concluded above, a
statute effectuates an increased or higher level of go
vernmental service to the public concerning an existing
program, this "does not necessarily lead to the conclu
sion that the program is a state mandate [***479] un
der California Constitution, aIiicle XlJIB, section 6." (
Countv orLos Angeles v. Commission on State ;\4andates
(1995) 32 Cal.App.4th 805, 818 [38 Cal. Rptr. 2d 304"1,
italics added (County of Los Angeles 11).) We turn to the
question whether the hearing costs at issue, flowing from
compulsory suspensions and mandatory expulsion rec
ommendations, are mandated by the state.

2. Are the hearing costs state mandated?

As noted above, a compulsory suspension and a
mandatory recommendation of expulsion under Educa-

tion Code section 48915 in turn trigger a mandatory ex
pulsion hearing. All pmiies agree that any such resulting
expulsion hearing must comply with basic federal due
process requirements, such as notice of charges, a right
to representation by counsel, an explanation of the evi
dence supporting the charges, and an opportunity to call
and cross-examine witnesses and to present evidence.
(See ante, fn. 5.) But as also noted above, article XIII B,
section 6, and the implementing statutes [*880] (Gov.
Code, § 17500 et seq.), by their terms, provide for
reimbursement only of state-mandated costs, not feder
ally mandated costs. The Commission and the Depart
ment assert that this circumstance raises the question: Do
all or some of a district's costs in complying with the
mandatory expulsion provision of Education Code sec
tion 48915 constitute a nonreimbursable federal
mandate?

(11) In the absence of the operation of Education
Code section 48915's mandatory provision (specifically,
compulsory immediate suspension and a mandatory ex
pulsion recommendation), a school district would not
automatically incur the due process hearing costs that are
mandated by federal law pursuant to Gass. sUl2ra. 419
U.S. 565, and related cases, and codified in Education
Code section 489 18. Instead, a district would incur such
hearing costs only if a school principal first were to ex
ercise discretion to recommend expulsion. Accordingly,
in its mandatory aspect, Education Code section 48915
appears to constitute a state mandate, in that it establish
es conditions under which the state, rather than local
officials, has made the decision requiring a school dis
trict to incur the costs of an expulsion hearing.

The Department and the Commission agree to a
point, but argue that a district's costs incurred in com
plying with this state mandate are reimbursable only if,
and to the extent that, hearing procedures set forth in
Education Code section 48918 exceed the requirements
of federal due process. In support, they rely upon Gov
ernment Code section 17556, [**601] which--in set
ting forth circumstances in which the Commission shall
not find costs to be mandated by the state--provides that
[HN20]"[t]he commission shall not find costs mandated
by the state, as defined in Section 17514, in any claim
submitted by a local agency or school district, if, after a
hearing, the commission finds that: [~] ... [~] (c) The sta
tute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal
government, unless the statute or executive order man
dates costs which exceed the mandate in that federal law
or regulation." 13

13 Government Code section 17556 reads in
full: "The commission shall not find costs man
dated by the state, as defined in Section I75 in
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any claim submitted by a local agency or school
district, if, after a hearing, the commission finds
that: [~] (a) The claim is submitted by a local
agency or school district which requested legisla
tive authority for that local agency or school dis
trict to implement the program specified in the
statute, and that statute imposes costs upon that
local agency or school district requesting the leg
islative authority. A resolution from the govern
ing body or a letter from a delegated representa
tive of the governing body of a local agency or
school district which requests authorization for
that local agency or school district to implement a
given program shall constitute a request within
the meaning of this paragraph. [~] (b) The statute
or executive order affirmed for the state that
which had been declared existing law or regula
tion by action of the courts. [~] (c) The statute or
executive order implemented a federal law or
regulation and resulted in costs mandated by the
federal government, unless the statute or execu
tive order mandates costs which exceed the
mandate in that federal law or regulation. [~] (d)
The local agency or school district has the au
thority to levy service charges, fees, or assess
ments sufficient to pay for the mandated program
or increased level of service. [~] (e) The statute or
executive order provides for offsetting savings to
local agencies or school districts which result in
no net costs to the local agencies or school dis
tricts, or includes additional revenue that was
specifically intended to fund the costs of the state
mandate in an amount sufficient to fund the cost
of the state mandate. [~] (f) The statute or execu
tive order imposed duties which were expressly
included in a ballot measure approved by the
voters in a statewide election. [~] (g) The statute
created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a
crime or infraction, but only for that pOltion of
the statute relating directly to the enforcement of
the crime or infraction."

[*881] [***480] (12) We agree with the Dis
trict and the Court of Appeal below that, as applied to the
present case, it cannot be said that Education Code sec
tion 48915's mandatory expulsion provision "imple
mented a federal lmv or regulation." (Italics added.)
Education Code section 48915, at the time relevant here,
did not implement any federal law; as explained below,
federal law did not then mandate an expulsion recom
mendation--or expulsion--for firearm possession. 14

Moreover, although the Department argues that in this
context Government Code section 17556. subdivision
{s:D's phrase "the statute" should be viewed as referring
not to Education Code section 4891 5's mandatory expul-

sion recommendation requirement, but instead to the
mandatory due process hearing under Education Code
section 48918 that is triggered by such an expulsion
recommendation, it still cannot be said that section
48918 itself required the District to incur any costs. As
noted above, Education Code section 48918 sets out re
quirements for expulsion hearings that must be held
when a district seeks to expel a student--but neither sec
tion 48918 nor federal law requires that any such expul
sion recommendation be made in the first place, and
hence section 48918 does not implement any federal
mandate that school districts hold such hearings and in
cur such costs whenever a student is found in possession
of a firearm. Accordingly, we conclude that the so-called
exception to reimbursement described in Government
Code section 17556. subdivision (c), is inapplicable in
this context.

14 Subsequent amendments to federal law
may alter this conclusion with regard to future
test claims concerning Education Code section
489] 5's mandatory expulsion provision--see post,
pages 882-883.

(13) Because it is state law (Education Code section
48915's mandatory expulsion provision), and not federal
due process law, that requires the District to take steps
that in turn require it to incur hearing costs, it follows,
contrary to the view of the Commission and the Depart
ment, that we cannot characterize any of the hearing
costs incurred by the District, triggered by the mandatory
provision of Education Code section 48915, as constitut
ing a federal mandate (and hence being nonreimbursa
ble). We conclude [**602] that under the statutes ex
isting at the time of the test claim in this case (state leg
islation in effect through [***481] mid-1994), all such
hearing costs--those designed to satisfY the minimum
requirements of federal due process, and those that may
exceed [*882] those requirements--are, with respect to
the mandatory expulsion provision of section 489] 5,
state-mandated costs, fully reimbursable by the state. 15

]5 In exhibit No. 1 to its claim, the District
presented the declaration of a District official, es
timating that in order to process "350 proposed
expulsions" during the period spanning July 1,
1993, to June 30, ]994, the District would incur
approximately $ 94,200 "in staffing and other
costs"--yielding an average estimated cost of ap
proximately $ 270 per hearing during the relevant
period. It is unclear from the record how many of
these 350 hearings would be triggered by Educa
tion Code section 489] 5's mandatory expulsion
provision (and constitute state-mandated costs
subject to reimbursement under article XIll B.
section 6), and how many of these 350 hearings
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would be triggered by Education Code section
48915's discretionary provision (and, as ex
plained post, in part ILB., constitute a nonreim
bursable federal mandate).

We note that in the proceedings below, the
Commission did not confine reimbursement only
to those matters as to which the District on its
own initiative would not have sought expulsion in
the absence of the statutory requirement that it
seek expulsion--and the Department has not
raised that point in the trial court or on appeal.

Against this conclusion, the Department, in its sup
plemental briefing, offers a wholly new theory, not ad
vanced in any of the proceedings below, in support of its
belated claim that all hearing costs triggered by Educa
tion Code section 48915's mandatory expulsion provision
are in fact nonreimbursable federal mandates, and not, as
we have concluded above, reimbursable state mandates.
As we shall explain, we reject the Department's conten
tion, as applied to the test case here at issue (involving
state statutes in effect through mid-1994).

The Department cites 20 United States Code section
7151, part of the federal No Child Left Behind Act of
2001, which provides, as relevant here: [HN21]"Each
State receiving Federal funds under any [subchapter of
this chapter] shall have in effect a State law requiring
local educational agencies to expel from school for a
period of not less than I year a student who is deter
mined to have brought a firearm to a school, or to have
possessed a firearm at a school, under the jurisdiction of
local educational agencies in that State, except that such
State law shall allow the chief administering officer of a
local educational agency to modifY such expulsion re
quirement for a student on a case-by-case basis if such
modification is in writing." 16

16 "Firearm," as defined in 18 United States
Code section 921, includes guns and explosives.

The Department further asserts that more than $ 2.8
billion in federal funds under the No Child Left Behind
Act are included "for local use" in the 2003-2004 state
budget. (Cal. State Budget, 2003-2004, Budget High
lights, p. 4.) The Department argues that in light of the
requirements set forth in 20 United States Code section
7151, and the amount of federal program funds at issue
under the No Child Left Behind Act, the financial con
sequences to the state and to the school districts of fail
ing to comply with 20 United States Code section 7151
are such that as a practical matter, Education Code sec
tion [*883] 48915's mandatory expulsion provision in
reality constitutes an implementation of federal law, and
hence resulting costs are nonreimbursable except to the
extent they exceed the requirements of federal law. (See

Gov. Code, § 17556. subd. (cl; see also Kern High
School Dist.. supra. 30 Cal.4th 7n. 749-751; Citvof"
Sacramento. supra. 50 CaI.3d 51. 70-76.) Moreover, the
Department asserts, to the extent school districts are
[***482] compelled by federal law, through Education
Code section 48915's mandatory expulsion provision, to
hold hearings pursuant to section 48918 in cases of fire
arm possession on school grounds, under 20 United
States Code section 7164 (defining prohibited uses of
program funds), all costs of such hearings properly may
be paid out of federal program funds, and hence we
should "view the ... provision of program funding as sa
tisfYing, in advance, any reimbursement requirement." (
Kern High School Dist.. supra. 30 Cal.4th 727.747.)

[**603] Although the Department asserts that this
federal law and program existed at the time relevant in
this matter (that is, through mid-1994), our review of the
statutes and relevant history suggests otherwise. Title 20
of the United States Code. section 7151, and the re
mainder of the No Child Left Behind Act, became effec
tive on January 8, 2002. The predecessor legislation cited
by the Department--the Gun-Free Schools Act of 1994
(former 20 U.S.c. § 8921 (a)), although containing a sub
stantially identical mandatory expulsion provision (id., .§.
8921(b)(l)) 17__was not effective until July I, 1995 (l08
Stat. 3518, § 3). In turn, the predecessor legislation to
that act cited by the Department, the Elementary and
Secondary Education Act of 1965 (former 70 U.S.c. §
630 I et segJ as it existed at the time relevant here (July
I, 1993, through June 30, 1994)--contained no such
mandatory expulsion provision. Accordingly, it appears
that despite the Department's late discovery of20 United
States Code section 7151, at the time relevant here (re
garding legislation in effect through mid-1994), neither
20 United States Code section 7151, nor either of its
predecessors, compelled states to enact a law such as
Education Code section 48915's mandatory expulsion
provision. Therefore, we reject the Department's asser
tion that, during the time period at issue in this case,
Education Code section 48915's mandatory expulsion
provision constituted an implementation of a federal,
rather than a state, mandate.

17 The prior law stated: "Except as provided
in paragraph (3), each State receiving Federal
funds under this chapter shall have in effect a
State law requiring local educational agencies to
expel from school for a period of not less than
one year a student who is detennined to have
brought a weapon to a school under the jurisdic
tion of local educational agencies in that State,
except that such State law shall allow the chief
administering officer of such local educational
agency to modify such expulsion requirement for
a student on a case-by-case basis." (Pub.L. No.
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103-382, § 14601(b)(l) (Oct. 20, 1994) 108 Stat.
3518.)

(14) Although we conclude that all hearing costs
triaaered by Education Code section 48915's mandatory

00 .

expulsion provision constitute reImbursable
state-mandated expenses under the statutes as they ex
isted during the period [*884] covered by the District's
present test claim, we do not foreclose the possibility that
20 United States Code section 7151 or its predecessor,
20 United States Code section 8921, may lead to a dif
ferent conclusion when applied to versions of Education
Code section 48915 effective in years 1995 and thereaf
ter. Indeed, we note that at least one subsequent test
claim that has been filed with the Commission may raise
the federal statutory issue advanced by the Department. IS

18 See Pupil Expulsions II (4th Amendment),
CSM No. 01-TC-18 (filed June 3, 2002). This
claim, filed by the San Juan Unified School D!s
trict asserts reimbursable state mandates WIth
resp~ct to, among numerous other statutes, E~u
cation Code section 48915, as amended effectIve
in 2002.

B. Costs associated ·with hearings triggered by discre
tionaJ)' expulsion recommendations

We next consider whether reimbursement is required
for the costs associated [***483] with hearings trig
aered under discretionary expulsion provisions. Again,
~e address first the issue that we asked the parties to
brief: Does the discretionary expulsion provision of
Education Code section 48915 (former subd. (c), the
reafter subd. (d), currently subd. (e )), which, as noted
above, recognized that a principal possesses dis~retion to
recommend that a student be expelled for specIfied con
duct other than firearm possession (conduct such as da
maging or stealing property, using or selling illicit drugs,
possessing tobacco or drug paraphernalia, etc.).' and fur
ther specified that the school district governmg board
"may" order a student expelled upon finding that the
student, while at school or at a school activity off school
arounds enaaaed in such conduct, constitute a "new
b 'b b .

program or higher level of service" under artIcle XlII B.
section 6 of the state Constitution, and under Govern
mentCodesection 175147

(15) We answer this question in the neg~tive. The
discretionary expulsion provision of EducatIOn Code
section 48915 does not constitute a "new" program or
higher level of service, because provisions r~cognizing

discretion to suspend or expel were set forth m statutes
predating 1975. (See Educ. Code, forn1er. §. 10601, Stats.
1959, ch. 2, § 3, p. 860 [**604] [provIdmg that a stu
dent may be suspended for good cause]; id., former §
10602, Stats. 1970, ch. 102, § 102, p. 159 [defining

"good cause"]; id., former section 10601.6, Stats. 1972,
ch. 164, § 2, p. 384 [further defining "good cause"].) 19

Accordingly, the discretionary expulsion provision of
Education Code section 48915 is not a "new" program
under mticJe XII1 B. section 6, and the implementing
statutes, [*885] nor does it reflect a higher lev~l of
service related to an existing program. ( County of Los
Angeles. supra, 43 Ca1.3d 46, 56.)

19 As the Commission observed in its Cor
rected Statement of Decision in this matter: "The
authorization for governing boards to expel pu
pils from school for inappropriate behaviors has
been in existence since before 1975. The beha
viors defined as inappropriate under current law,
subdivisions (a) though (I) of section 48900,
48900.'), and 48900.3, meet prior laws' defini
tions of 'good cause' and 'misconduct' as reasons
for expulsion." (Italics deleted.)

The District maintains, nevertheless, that once it
elects to pursue expulsion, it is obligated to abide by the
procedural hearing requirements of Education Code s~c

tion 48918 and accordingly is mandated by that sectIOn
to incur costs associated with such compliance. The Dis
trict asserts that in this respect, section 489 J8 constitutes
a "new program or higher level of service". related to an
existing program under article XIlI B. sectIon 6 and un
der Government Code section 17514. We shall assume
for analysis that this is so. 20

20 The requirements of Education Code sec
tion 489 18 would appear to be "new" for purpos
es of the reimbursement provisions, in that they
did not exist prior to 1975 and were enacted in
that year and subsequently. (See ante, fn. 2.) The
requirements also would appear to meet both al
ternative tests set forth in COllntv or Los An
geles. supra, 43 Cal.3d 46. 56--that is, by imple
menting procedures that direct and guide the
process of expulsion from public school, the sta
tute appears to carry out a governmental function
of providing services to public school students
who face expulsion; or, it would seem, section
489 I8 constitutes a law that, to implement state
policy, imposes unique requirements on local
governments.

The District recognizes, of course, that under Gov
ernment Code, section 17556, subdivision (c), it is not
entitled to reimbursement to the extent Education Code
section 48918 merely implements federal due process
law, but the District argues that it has a right to reim
bursement for its costs of complying with section 4891 8
to [***484] the extent those costs are attributable to
hearing procedures that exceed federal due process re-
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quirements. (See Gov. Code, § 17556. subd. (c).) The
District asselis that its costs in complying with various
notice, right of inspection, and recording requirements
(see ante, fn. 11) fall into this category and are reim
bursable.

The Department and the Commission argue in re
sponse that any right to reimbursement for hearing costs
triggered by discretionary expulsions--even costs limited
to those procedures that assertedly exceed federal due
process hearing requirements--is foreclosed by virtue of
the circumstance that when a school pursues a discretio
nary expulsion, it is not acting under compulsion of any
law but instead is exercising a choice. In suppOli, the
Department and the Commission rely upon Kern High
School Dist.. supra. 30 Cal.4th 7?7, and Citl'o(Merced
v. State of' California (1984) 153 Cal. App. 3d 777 [200
Cal. Rptr. 642] (City ofMerced).

In Kern High School Dist.. supra. 30 Cal.4th 727,
school districts asserted that costs incurred in complying
with statutory notice and agenda requirements for com
mittee meetings concerning various state and federally
funded educational programs constituted a reimbursable
state mandate, because once [*886] school districts
elected to participate in the underlying state and federal
programs, the districts had no option but to hold pro
gram-related committee meetings and abide by the chal
lenged notice and agenda requirements. ( ld.. at p. 742.)
We rejected the school districts' position, reasoning in
part that because the districts' paliicipation in the under
lying programs was voluntary, the notice and agenda
costs incurred as a result of that voluntary participation
were not the product of legal compulsion and did not
constitute a reimbursable state mandate on that basis. (
ld.. [**605] at p. 745.) 2]

21 We also proceeded to hold that in any
event, because the school districts were free to
use program funds to pay for the challenged in
creased costs, the districts had, in practical effect,
already been given funds by the Legislature to
cover the challenged costs. ( Kern High School
Dis!., supra. 30 Cal.4th at pp. 748-754.)

In reaching that conclusion in Kern High School
Dist.. supra. 30 Cal.4th Tn, we discussed Citv of
Merced. supra. 153 Cal. App. 3d 777. In that case, the
city wished either to purchase or to condemn, pursuant to
its eminent domain authority, certain privately owned
real property. The city elected to proceed by eminent
domain, under which it was required by then recent leg
islation (Code Civ. Proc.. § 1263.5 I0) to compensate the
property owner for loss of "business goodwilL" The city
so compensated the property owner and then sought
reimbursement from the state, arguing that the new sta
tutory requirement that it compensate for business good-

will amounted to a reimbursable state mandate. ( Citl' of'
Merced. supra, 153 Cal. App. 3d at p. 780.) The Court of
Appeal concluded that the city's increased costs flowing
from its election to condenm the property did not consti
tute a reimbursable state mandate. ( 1d.. at pp. 78 I-783.)
The court reasoned: "[W]hether a city or county decides
to exercise eminent domain is, essentially, an option of
the city or county, rather than a mandate of the state.
The fundamental concept is that the city or county is not
required to exercise eminent domain. If, however, the
power of eminent domain is [***485] exercised, then
the city will be required to pay for loss ofgoodwill. Thus,
payment for loss of goodwill is not a state-mandated
cost." ( ld.. at p. 783, italics added.)

Summarizing this aspect of Citl' of'Merced. supra.
153 Cal. App. 3d 777, in Kern High School Dist.. su
pra. 30 Cal.4th 7?7, we stated: "[T]he core point atiicu
lated by the court in City ofMerced is that activities un
dertaken at the option or discretion of a local govern
ment entity (that is, actions undertaken without any legal
compulsion or threat of penalty for nonparticipation) do
not trigger a state mandate and hence do not require
reimbursement of funds--even if the local entity is ob
liged to incur costs as a result of its discretionmy deci
sion to participate in a particular program or practice."
( Kern High School Dist., at p. 742, italics added.)

The Department and the Commission argue that in
the present case the District, like the claimants in Kern
High School Dist., errs by focusing upon [*887] the
final result--a school district's legal obligation to comply
with statutory hearing procedures--rather than focusing
upon whether the school district has been compelled to
put itself in the position in which such a hearing (with
resulting costs) is required.

The District and amici curiae on its behalf (consis
tently with the opinion of the Court of Appeal below)
argue that the holding of Citl' of'IHerced. supra. 153
Cal. App. 3d 777, should not be extended to apply to
situations beyond the context presented in that case and
in Kern High School Dist.. supra, 30 Cal.4th 727. The
District and amici curiae note that although any patiicu
lar expulsion recommendation may be discretionary, as a
practical matter it is inevitable that some school expul
sions will occur in the administration of any public
school program. 22

22 Indeed, the Court of Appeal below sug
gested that the present case is distinguishable
from Cit]! of'Merced. supra. 153 Cal. App. 3d
777, in light of article I. section ?S, subdivision
(c). of the state Constitution. That constitutional
subdivision, part of Proposition 8 (known as the
Victims' Bill of Rights initiative, adopted by the
voters at the Primary Election in June 1982),
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states: "All students and staff of public primary,
elementary, junior high and senior high schools
have the inalienable right to attend campuses
which are safe, secure and peaceful." The Court
of Appeal below concluded: "In light of a school
district's constitutional obligation to provide a
safe educational environment ... , the incurring of
[hearing] costs [under Education Code section
48918] camlOt properly be viewed as a nonreim
bursable 'downstream' consequence of a decision
to [seek to] expel a student under [Education
Code section 48915's discretionary provision] for
damaging or stealing school or private property,
using or selling illicit drugs, receiving stolen
property, engaging in sexual harassment or hate
violence, or committing other specified acts of
misconduct ... that warrant such expulsion."

Building upon this theme, amicus curiae on
behalf of the District, California School Boards
Association, argues that based upon article L sec
tion 28, subdivision (c). of the state Constitution,
together with Education Code section 48)00 et
~~ and article IX. section 5 of the state Consti
tution (establishing and implementing a right of
public education), no expulsion recommendation
is "truly discretionary." Indeed, amicus curiae
argues, school districts may not, "either as a mat
ter of law or policy, realistically choose to [forgo]
expelling [a] student [who commits one of the
acts, other than firearm possession, referenced in
Education Code section 489 I5's discretionary
provision], because doing so would fail to meet
that school district's legal obligations to provide a
safe, secure and peaceful learning environment
for the other students."

[**606] Upon reflection, we agree with the Dis
trict and amici curiae that there is reason to question an
extension of the holding of Citv o[ Merced so as to
preclude reimbursement [***486] under article XIII
B. section 6 of the state Constitution and Goverument
Code section 17514, whenever an entity makes an initial
discretionary decision that in turn triggers mandated
costs. Indeed, it would appear that under a strict applica
tion of the language in City of Merced, public entities
would be denied reimbursement for state-mandated costs
in apparent contravention of the intent underlying article
XIII B. section [*888] 6 of the state Constitution and
Government Code section 17514 23 and contrary to past
decisions in which it has been established that reim
bursement was in fact proper. For example, as explained
above, in Carmel Vallev. supra. 190 Cal. App. 3d 521,
an executive order requiring that county firefighters be
provided with protective clothing and safety equipment
was found to create a reimbursable state mandate for the

added costs of such clothing and equipment. ( !d., at pp.
537-538.) The court in Carmel Valley apparently did not
contemplate that reimbursement would be foreclosed in
that setting merely because a local agency possessed
discretion concerning how many firefighters it would
employ--and hence, in that sense, could control or per
haps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule
gleaned from Citv o(Merced. supra. 153 Cal. App. 3d
777, such costs would not be reimbursable for the simple
reason that the local agency's decision to employ fire
fighters involves an exercise of discretion concerning,
for example, how many firefighters are needed to be em
ployed, etc. We find it doubtful that the voters who
enacted article XIII B. section 6, or the Legislature that
adopted Goverument Code section 175 14, intended that
result, and hence we are reluctant to endorse, in this case,
an application of the rule of City of Merced that might
lead to such a result.

23 As we observed in Kern High School
Dist.. supra. 30 CalAth 727. 751-752, "article
XIII B. section 6's 'purpose is to preclude the
state from shifting financial responsibility for
calTying out governmental functions to local
agencies, which are "ill equipped" to assume in
creased financial responsibilities.' "

(16) In any event, we have determined that we need
not address in this case the problems posed by such an
application of the rule articulated in City of Merced, be
cause this aspect of the present case can be resolved on
an alternative basis. As we shall explain, we conclude,
regarding the reimbursement claim that we face present
ly, that all hearing procedures set fOlih in Education
Code section 48918 properly should be considered to
have been adopted to implement a federal due process
mandate, and hence that all such hearing costs are non
reimbursable under article XIII S, section 6, and Gov
emment Code section 17557, subdivision (c).

In this regard, we find the decision in Countv o[
Los Angeles 11. supra. 32 Cal.AppAth 805, to be instruc
tive. That case concerued Penal Code section 987.9,
which requires counties to provide indigent criminal de
fendants with defense funds for ancillary investigation
services related to capital trials and certain other trials,
and fmiher provides related procedural protec
tions--namely, the confidentiality of a request for funds,
the right to have the request ruled upon by a judge other
than the trial judge, and the right to an in camera hearing
on the request. The county in that case asserted that
funds expended under the statute constituted reimbursa
ble [**607] state mandates. The COUli of Appeal dis
agreed, finding instead that the Penal Code section
merely implements the requirements of federal constitu-
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tional law, and that "even in the [*889] absence of
[Penal Code] section 987.9,... [***487] counties
would be responsible for providing ancillary services
under the constitutional guarantees of due process ... and
[under] the Sixth Amendment .... " ( 32 Cal.AppAth at p.
815.) Moreover, the Court of Appeal concluded, the
procedural protections that the Legislature had built into
the statute--requirements of confidentiality of a request
for funds, the right to have the request ruled upon by a
judge other than the trial judge, and the right to an in
camera hearing on the request--were merely incidental to
the federal rights codified by the statute, and their "fi
nancial impact" was de minimis. ( Jd.. at p. 817. fn. 7.)
Accordingly, the Court of Appeal concluded, the Penal
Code section, in its entirety--that is, even those inci
dental aspects of the statute that articulated specific
procedures, not expressly set forth in federallmv, for the
filing and resolution ofrequestsforfunds--constituted an
implementation of federal law, and hence those costs
were nonreimbursable under article XIIl B. section 6.

(17) We conclude that the same reasoning applies in
the present setting, concerning the District's request for
reimbursement for procedural hearing costs triggered by
its discretionary decision to seek expulsion. As in
Countv o{Los Angeles JI, supra. 32 Cal.AppAth 805, the
initial discretionary decision (in the former case, to file
charges and prosecute a crime; in the present case, to
seek expulsion) in turn triggers a federal constitutional
mandate (in the former case, to provide ancillary defense
services; in the present case, to provide an expulsion
hearing). In both circumstances, the Legislature, in
adopting specific statutory procedures to comply with the
general federal mandate, reasonably articulated various
incidental procedural protections. These protections are
designed to make the underlying federal right enforcea
ble and to set forth procedural details that were not ex
pressly articulated in the case law establishing the re
spective rights; viewed singly or cumulatively, they did
not significantly increase the cost of compliance with the
federal mandate. The COUli of Appeal in County of Los
Angeles II concluded that, for purposes of ruling upon a
claim for reimbursement, such incidental procedural re
quirements, producing at most de minimis added cost,
should be viewed as part and parcel of the underlying
federal mandate, and hence nonreimbursable under Gov
ernment Code. section 17556. subdivision (c). We reach
the same conclusion here.

Indeed, to proceed otherwise in the context of a
reimbursement claim would produce impractical and
detrimental consequences. The present case demonstrates
the point. The record reveals that in the extended pro
ceedings before the Commission, the parties spent nu
merous hours producing voluminous pages of analysis
directed toward determining whether various provisions

of Education Code section 48918 exceeded federal due
process requirements. That task below was complicated
by the circumstance that this area of federal due process
law is not well developed. The Commission, which is not
a judicial body, did as best it could and concluded that in
certain [*890] respects the various provisions (as ob
served ante, footnote 11, predominantly concerning no
tice, right of inspection, and recording requirements)
"exceeded" the requirements of federal due process.

Even for an appellate court, it would be difficult and
problematic in this setting to categorize the various no
tice, right of inspection, and recording requirements here
at issue as faIling either within or without the general
federal due process mandate. The difficulty results not
only from the circumstance that, as noted, the case law
[***488] in the area of due process procedures con
cerning expulsion matters is relatively undeveloped, but
also from the circumstance that when such an issue is
raised in an action for reimbursement, as opposed to its
being raised in litigation challenging an actual expulsion
on the ground of allegedly inadequate hearing proce
dures, the issue inevitably is presented in the abstract,
without any factual context that might help frame the
legal issue. In such circumstances, courts are--and should
be-- [**608] wary of venturing pronouncements (espe
cially concerning matters of constitutional law).

In light of these considerations, we agree with the
conclusion reached by the Court of Appeal in Countv of'
Los Angeles If, supra. 32 Cal.AppAth 805: [HN22]for
purposes of ruling upon a request for reimbursement,
challenged state rules or procedures that are intended to
implement an applicable federal law--and whose costs
are, in context, de minimis--should be treated as pmi and
parcel of the underlying federal mandate.

(18) Applying that approach to the case now before
us, we conclude there can be no doubt that the assertedly
"excessive due process" aspects of Education Code sec
tion 48918 for which the District seeks reimbursement in
connection with hearings triggered by discretionary ex
pulsions (see ante, footnote Il--primarily, as noted, var
ious notice, right of inspection, and recording rules) fall
within the category of matters that are merely incidental
to the underlying federal mandate, and that produce at
most a de minimis cost. Accordingly, for purposes of the
District's reimbursement claim, [HN23]all hearing costs
incurred under Education Code section 48918, triggered
by the District's exercise of discretion to seek expulsion,
should be treated as having been incurred pursuant to a
mandate of federal law, and hence all such costs are
nonreimbursable under Government Code section 17556.
subdivision (c). 24

24 We do not foreclose the possibility that a
local government might, under appropriate facts,
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demonstrate that a state law, though codifying
federal requirements in part, also imposes more
than "incidental" or "de minimis" expenses in
excess of those demanded by federal law, and
thus gives rise to a reimbursable state mandate to
that extent.

[*891] III

The judgment of the Court of Appeal is affirmed in~

sofar as it provides for full reimbursement of all costs

related to hearings triggered by the mandatory expulsion
provision of Education Code section 48915. The judg
ment of the Court of Appeal is reversed insofar as it pro
vides for reimbursement of any costs related to hearings
triggered by the discretionary provision of section 48915.
All parties shall bear their own costs on appeal.

Kennard, 1., Baxter, J., Werdegar, J., Chin, 1.,
Brown, J., and Moreno, J., concurred.
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TO THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT.   
Weast v. Schaffer, 377 F.3d 449, 2004 U.S. App. LEXIS 

15617 (4th Cir. Md., 2004) 
 
DISPOSITION:    Affirmed.  
 
 
DECISION:  

 [***387]  Party--whether child with disability or 
school district--seeking relief at administrative hearing of 
challenge to individualized education plan created under 
Individuals with Disabilities Education Act (20 U.S.C.S. 
§§ 1400 et seq.) held to have burden of persuasion.   
 
SUMMARY:  

The Individuals with Disabilities Education Act 
(IDEA), as amended (20 U.S.C.S. §§ 1400 et seq.), (1) in 
§ 1414(d), required public school districts to create an 
individualized education program (IEP) for each child 
with a disability in the district; and (2) in § 1415(f), au-
thorized parents who believed that their child's IEP was 
inappropriate to request an "impartial due process hear-
ing." However, IDEA's text was silent as to which party 
bore the burden of persuasion at such a hearing.  

Parents whose minor child suffered from learning 
disabilities and speech-language impairments initiated, 
against a Maryland public school district on behalf of the 
child, a due-process hearing in which the parents, in 
challenging their child's IEP, sought compensation for 
the cost of enrolling the child in a private school as a 
result of the parents' dissatisfaction with the IEP.  The 

state administrative law judge (ALJ) who conducted the 
hearing (1) held that the parents bore the burden of per-
suasion, and (2) ruled for the district.  

In the parents' civil action challenging the ALJ's de-
cision, the United States District Court for the District of 
Maryland reversed and remanded after concluding that 
the burden of persuasion was on the school district ( 86 

F. Supp. 2d 538).  On reconsideration, the ALJ, deeming 
the evidence in "equipoise," ruled in favor of the parents.  
The District Court reaffirmed its  [***388]  ruling that 
the school district had the burden of persuasion ( 240 F. 

Supp. 2d 396).  

The United States Court of Appeals for the Fourth 
Circuit reversed, as the Court of Appeals concluded that 
the parents had offered no persuasive reason to depart 
from the normal rule of allocating the burden to the party 
seeking relief ( 377 F. 3d 449).  

On certiorari, the United States Supreme Court af-
firmed.  In an opinion by O'Connor, J., joined by Ste-
vens, Scalia, Kennedy, Souter, and Thomas, JJ., it was 
held that the burden of persuasion in an administrative 
hearing of a challenge to an IEP was properly placed on 
the party--whether a child with a disability or a school 
district--seeking relief, as:  

(1) Absent some reason to believe that Congress in-
tended otherwise, the court would conclude that the bur-
den of persuasion lay where it usually fell, upon the party 
seeking relief.  

(2) Assigning the burden of persuasion to school 
districts might encourage schools to put more resources 
into preparing IEPs and presenting evidence, where (a) 
IDEA was silent about whether marginal dollars should 
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be allocated to litigation and administrative expenditures 
or to educational services, and (b) there was reason to 
believe that a great deal was already spent on IDEA ad-
ministration.  

(3) IDEA did not support a conclusion that every 
IEP was invalid until the school district demonstrated 
that it was not, for IDEA (a) relied heavily on school 
districts' expertise, and (b) included a "stay-put" provi-
sion requiring a child to remain in the current educational 
placement during pendency of an IDEA hearing.  

(4) Congress had addressed school districts' "natural 
advantage" in information and expertise by obliging 
schools to safeguard the procedural rights of parents and 
to share information with them.  

(5) After the proceedings below, Congress had add-
ed to IDEA provisions requiring school districts to (a) 
answer the subject matter of a complaint in writing, and 
(b) provide parents with a detailed description of the 
factors that the district used in making its IEP decision.  

(6) Perhaps most importantly, parents were allowed 
to recover attorneys' fees if they prevailed in an IEP 
challenge.  

 Stevens, J., concurring, said that the court should 
presume that public school officials were properly per-
forming their difficult responsibilities under IDEA.  

 Ginsburg, J., dissenting, expressed the view that 
policy considerations, convenience, and fairness called 
for assigning the burden of persuasion to the school dis-
trict in the instant case, for the district (1) as the propo-
nent of the child's IEP, was properly called upon to 
demonstrate the IEP's adequacy; and (2) being familiar 
with the full range of educational facilities in the area, 
and informed by its experiences with other, similar-
ly-disabled children, was in a better position to demon-
strate that it had fulfilled its statutory obligation than the 
parents were in to show that the district had failed to do 
so.  

 [***389]  Breyer, J., dissenting, expressed the 
view that (1) Congress had left to the states the decision 
of the "burden of persuasion question" in an administra-
tive hearing of a challenge to an IEP, as IDEA (a) in § 

1415(a), said that the establishment of procedures was a 
state matter, (b) in § 1415(f)(1)(A), said that an adminis-
trative hearing was to be conducted by the state or local 
educational agency, and (c) as a whole, foresaw state 
implementation of federal standards; and (2) the case 
ought to have been remanded for determination by the 
Maryland ALJ how state law concerning the burden of 
persuasion applied to the case.  

 Roberts, Ch. J., did not participate.   
 

LAWYERS' EDITION HEADNOTES:  
 
 [***LEdHN1]  

 SCHOOLS §10 

-- individualized education program for child with 
disability -- challenge -- burden of persuasion  

Headnote: [1A][1B][1C][1D][1E][1F] 

The party--whether a child with a disability or the 
public school district in which the child resided--seeking 
relief at a hearing of an administrative challenge to an 
individualized education plan (IEP) created under the 
Individuals with Disabilities Education Act (IDEA), as 
amended (20 U.S.C.S. §§ 1400 et seq.), had the burden of 
persuasion.  as:  

(1) Absent some reason to believe that Congress in-
tended otherwise, the United States Supreme Court 
would conclude that the burden of persuasion lay where 
it usually fell, upon the party seeking relief, since deci-
sions that placed the entire burden of persuasion on the 
opposing party at the outset of a proceeding were ex-
tremely rare.  

(2) Assigning the burden of persuasion to school 
districts might encourage schools to put more resources 
into preparing IEPs and presenting evidence, where (a) 
IDEA was silent about whether marginal dollars should 
be allocated to litigation and administrative expenditures 
or to educational services, and (b) there was reason to 
believe that a great deal was already spent on IDEA ad-
ministration.  

(3) IDEA did not support a conclusion that every 
IEP was invalid until the school district demonstrated 
that it was not, for IDEA (a) relied heavily on school 
districts' expertise, and (b) included a "stay-put" provi-
sion requiring a child to remain in the current educational 
placement during pendency of an IDEA hearing.  

(4) Congress had addressed school districts' "natural 
advantage" in information and expertise by obliging 
schools to safeguard the procedural rights of parents and 
to share information with them.  

(5) After the proceedings below, Congress had add-
ed to IDEA provisions requiring school districts to (a) 
answer the subject matter of a complaint in writing, and 
(b) provide parents with (i) the reasoning behind the 
disputed action, (ii) details about the other options con-
sidered and rejected by the IEP team, and (iii) a descrip-
tion of all evaluations, reports, and other factors that the 
district used in making its IEP decision.  

(6) Perhaps most importantly, parents were allowed 
to recover attorneys'  [***390]  fees if they prevailed in 
an IEP challenge.  
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(O'Connor, J., joined by Stevens, Scalia, Kennedy, 
Souter, and Thomas, JJ.)  
 
 [***LEdHN2]  

 STATUTES §123.5 

-- burden of persuasion  

Headnote: [2] 

For purposes of determining who had the burden of 
persuasion in a hearing of a challenge to an individua-
lized education program created under the Individuals 
with Disabilities Education Act (IDEA), as amended (20 

U.S.C.S. §§ 1400 et seq.), the United States Supreme 
Court began with the ordinary default rule that plaintiffs 
bore the risk of failing to prove their claims, as the plain 
text of IDEA was silent on the allocation of the burden.  
(O'Connor, J., joined by Stevens, Scalia, Kennedy, Sou-
ter, and Thomas, JJ.)  
 
 [***LEdHN3]  

 EVIDENCE §90 

-- shifting of burden of persuasion  

Headnote: [3A][3B] 

The ordinary default rule that plaintiffs bear the risk 
of failing to prove their claims admits of exceptions, as 
for example, (1) the burden of persuasion as to certain 
elements of a plaintiff's claim may be shifted to defen-
dants, when such elements can fairly be characterized as 
affirmative defenses or exemptions; and (2) under some 
circumstances, the United States Supreme Court has 
even placed the burden of persuasion over an entire 
claim on the defendant.  (O'Connor, J., joined by Ste-
vens, Scalia, Kennedy, Souter, and Thomas, JJ.)  
 
 [***LEdHN4]  

 EVIDENCE §88 

-- burden of persuasion  

Headnote: [4] 

Outside the criminal law area, where special con-
cerns attend, the locus of the burden of persuasion is 
normally not an issue of federal constitutional moment.  
(O'Connor, J., joined by Stevens, Scalia, Kennedy, Sou-
ter, and Thomas, JJ.)  
 
 [***LEdHN5]  

 STATUTES §125 

-- construction -- effect of courts' opinions  

Headnote: [5] 

For purposes of determining who had the burden of 
persuasion in a hearing of a challenge to an individua-
lized education program created under the Individuals 
with Disabilities Education Act (IDEA), as amended (20 

U.S.C.S. §§ 1400 et seq.), the fact that Congress had 
written directly into IDEA a number of the procedural 
safeguards from two Federal District Court opinions did 
not allow the United States Supreme Court to conclude 
that Congress had intended to adopt the ideas from the 
two opinions that Congress had failed to write into the 
text of IDEA.  (O'Connor, J., joined by Stevens, Scalia, 
Kennedy, Souter, and Thomas, JJ.)  
 
 [***LEdHN6]  

 EVIDENCE §89 

-- burden of persuasion -- adversary's knowledge  

Headnote: [6] 

The ordinary rule, based on considerations of fair-
ness, that does not place the burden on a litigant of estab-
lishing facts peculiarly within the knowledge of the liti-
gant's adversary (1) is far from being universal, and (2) 
has many qualifications on its application.  (O'Connor, 
J., joined by Stevens, Scalia, Kennedy, Souter, and 
Thomas, JJ.)  
 
SYLLABUS 

 [***391]  To ensure disabled children a "free ap-
propriate public education," 20 U.S.C. § 

1400(d)(1)(A)(2000 ed. Supp. V), the Individuals with 
Disabilities Education  [***392]  Act (IDEA or Act) 
requires school districts to create an "individualized 
education program" (IEP) for each disabled child, § 

1414(d), and authorizes parents challenging their child's 
IEP to request an "impartial due process hearing," § 

1415(f), but does not specify which party bears the bur-
den of persuasion at that hearing.  After an IDEA hear-
ing initiated by petitioners, the Administrative Law 
Judge held that they bore the burden of persuasion and 
ruled in favor of respondents.  The District Court re-
versed, concluding that the burden of persuasion is on 
the school district. The Fourth Circuit reversed the Dis-
trict Court, concluding that petitioners had offered no 
persuasive reason to depart from the normal rule of allo-
cating the burden to the party seeking relief.  

Held: 

The burden of persuasion in an administrative hear-
ing challenging an IEP is properly placed upon the party 
seeking relief, whether that is the disabled child or the 
school district. 

(a) Because IDEA is silent on the allocation of the 
burden of persuasion, this Court begins with the ordinary 
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default rule that plaintiffs bear the burden regarding the 
essential aspects of their claims.  Although the ordinary 
rule admits of exceptions, decisions that place the entire 
burden of persuasion on the opposing party at the outset 
of a proceeding--as petitioners urge the Court to do 
here--are extremely rare.  Absent some reason to believe 
that Congress intended otherwise, the Court will con-
clude that the burden of persuasion lies where it usually 
falls, upon the party seeking relief. 

(b) Petitioners' arguments for departing from the or-
dinary default rule are rejected.  Petitioners' assertion 
that putting the burden of persuasion on school districts 
will help ensure that children receive a free appropriate 
public education is unavailing.  Assigning the burden to 
schools might encourage them to put more resources into 
preparing IEPs and presenting their evidence, but IDEA 
is silent about whether marginal dollars should be allo-
cated to litigation and administrative expenditures or to 
educational services.  There is reason to believe that a 
great deal is already spent on IDEA administration, and 
Congress has repeatedly amended the Act to reduce its 
administrative and litigation-related costs.  The Act also 
does not support petitioners' conclusion, in effect, that 
every IEP should be assumed to be invalid until the 
school district demonstrates that it is not.  Petitioners' 
most plausible argument--that ordinary fairness requires 
that a litigant not have the burden of establishing facts 
peculiarly within the knowledge of his adversary,  

United States v. New York, N. H. & H. R. Co., 355 U.S. 

253, 256, n. 5, 78 S. Ct. 212, 2 L. Ed. 2d 247 --fails be-
cause IDEA gives parents a number of procedural pro-
tections that ensure that they are not left without a realis-
tic chance to access evidence or without an expert to 
match the government.  

 377 F.3d 449, affirmed.   
 
COUNSEL: William H. Hurd argued the cause for 
petitioners.  
 
Gregory G. Garre argued the cause for respondents.  
 
David B. Salmons argued the cause for the United 
States, as amicus curiae, by special leave of the Court.   
 
JUDGES: O'Connor, J., delivered the opinion of the 
Court, in which Stevens, Scalia, Kennedy, Souter, and 
Thomas, JJ., joined. Stevens, J., filed a concurring opi-
nion, post, p. 62. Ginsburg, J., post, p. 63, and Breyer, J., 
post, p. 67, filed dissenting opinions. Roberts, C. J., took 
no part in the consideration or decision of the case.   
 
OPINION BY: O'CONNOR 
 
OPINION 

 [*51]   [**531]   [***393]  Justice O'Connor 
delivered the opinion of the Court.  

 [***LEdHR1A] [1A] The Individuals with Disabil-
ities Education Act (IDEA or Act), 84 Stat. 175, as 
amended, 20 U.S.C. § 1400 et seq. (2000 ed. and Supp. 

V), is a Spending Clause statute that seeks to ensure that 
"all children with disabilities have available to them a 
free appropriate public education," § 1400(d)(1)(A) 

(2000 ed. and Supp. V).  Under IDEA, school districts 
must create an "individualized education program" (IEP) 
for each disabled child.  § 1414(d).  If parents believe 
their child's IEP is inappropriate, they may request an 
"impartial due process hearing." § 1415(f).  The Act is 
silent, however, as to which party bears the burden of 
persuasion at such a hearing.  We hold that the burden 
lies, as it typically does, on the party seeking relief.  

I  

A  

Congress first passed IDEA as part of the Education 
of the Handicapped Act in 1970, 84 Stat. 175, and 
amended it  [*52]  substantially in the Education for All 
Handicapped Children Act of 1975, 89 Stat. 773.  At the 
time the majority of disabled children in America were 
"either totally excluded from schools or sitting idly in 
regular classrooms awaiting the time when they were old 
enough to 'drop out,'" H. R. Rep. No. 94-332, p 2 (1975).  
IDEA was intended to reverse this history of neglect.  
As of 2003, the Act governed the provision of special 
education services to nearly 7 million children across the 
country.  See Dept. of Education, Office of Special 
Education Programs, Data Analysis System, 
http://www.ideadata.org/tables27th/ar_aa9.htm (as vi-
sited Nov. 9, 2005, and available in Clerk of Court's case 
file).  

IDEA is "frequently described as a model of 
'cooperative federalism.'"  Little Rock School Dist. v. 

Mauney, 183 F.3d 816, 830 (CA8 1999).  It "leaves to 
the States the primary responsibility for developing and 
executing educational programs for handicapped child-
ren, [but] imposes significant requirements to be fol-
lowed in the discharge of that responsibility."  Board of 

Ed. of Hendrick Hudson Central School Dist., Westches-

ter Cty. v. Rowley, 458 U.S. 176, 183, 102 S. Ct. 3034, 

73 L. Ed. 2d 690 (1982).  For example, the Act man-
dates cooperation and reporting between state and federal 
educational authorities.  Participating States must certify 
[**532]  to the Secretary of Education that they have 
"policies and procedures" that will effectively meet the 
Act's conditions.  20 U.S.C. § 1412(a).  (Unless other-
wise noted, all citations to the Act are to the pre-2004 
version of the statute because this is the version that was 
in effect during the proceedings below.  We note, how-
ever, that nothing in the recent 2004 amendments, 118 

Received 
June 17, 2011
Commission on
State Mandates



Page 5 
546 U.S. 49, *; 126 S. Ct. 528, **; 

163 L. Ed. 2d 387, ***; 2005 U.S. LEXIS 8554 

 

Stat. 2674, appears to materially affect the rule an-
nounced here.) State educational agencies, in turn, must 
ensure that local schools and teachers are meeting the 
State's educational standards.  §§ 1412(a)(11), 
1412(a)(15)(A).  Local educational agencies (school 
boards or other administrative bodies) can receive IDEA 
funds only if they certify to a state educational  [*53]  
agency that they are acting in accordance with the State's 
policies and procedures.  § 1413(a)(1).  

 [***394]  The core of the statute, however, is the 
cooperative process that it establishes between parents 
and schools.   Rowley, supra, at 205-206, 102 S. Ct. 

3034, 73 L. Ed. 690 ("Congress placed every bit as much 
emphasis upon compliance with procedures giving par-
ents and guardians a large measure of participation at 
every stage of the administrative process, . . . as it did 
upon the measurement of the resulting IEP against a 
substantive standard").  The central vehicle for this col-
laboration is the IEP process.  State educational authori-
ties must identify and evaluate disabled children, §§ 

1414(a)-(c), develop an IEP for each one, § 1414(d)(2), 
and review every IEP at least once a year, § 1414(d)(4).  
Each IEP must include an assessment of the child's cur-
rent educational performance, must articulate measurable 
educational goals, and must specify the nature of the 
special services that the school will provide.  § 

1414(d)(1)(A).  

Parents and guardians play a significant role in the 
IEP process.  They must be informed about and consent 
to evaluations of their child under the Act.  § 1414(c)(3).  
Parents are included as members of "IEP teams." § 

1414(d)(1)(B).  They have the right to examine any 
records relating to their child, and to obtain an "indepen-
dent educational evaluation of the[ir] child." § 

1415(b)(1).  They must be given written prior notice of 
any changes in an IEP, § 1415(b)(3), and be notified in 
writing of the procedural safeguards available to them 
under the Act, § 1415(d)(1).  If parents believe that an 
IEP is not appropriate, they may seek an administrative 
"impartial due process hearing." § 1415(f).  School dis-
tricts may also seek such hearings, as Congress clarified 
in the 2004 amendments.  See S. Rep. No. 108-185, p 37 
(2003).  They may do so, for example, if they wish to 
change an existing IEP but the parents do not consent, or 
if parents refuse to allow their child to be evaluated.  As 
a practical matter,  [*54]  it appears that most hearing 
requests come from parents rather than schools.  Brief 
for Petitioners 7.  

Although state authorities have limited discretion to 
determine who conducts the hearings, § 1415(f)(1), and 
responsibility generally for establishing fair hearing pro-
cedures, § 1415(a), Congress has chosen to legislate the 
central components of due process hearings.  It has im-
posed minimal pleading standards, requiring parties to 

file complaints setting forth "a description of the nature 
of the problem," § 1415(b)(7)(A)(ii), and "a proposed 
resolution of the problem to the extent known and avail-
able . . . at the time," § 1415(b)(7)(B)(iii).  At the hear-
ing, all parties may be accompanied by counsel, and may 
"present evidence and confront, cross-examine, and 
compel the attendance of witnesses." §§ 1415(h)(1)-(2).  
After the hearing, any aggrieved party may bring a civil 
action in state or federal court.  § 1415(i)(2).  Prevail-
ing parents may also [**533]  recover attorney's fees.  § 

1415(i)(3)(B).  Congress has never explicitly stated, 
however, which party should bear the burden of proof at 
IDEA hearings.  

B  

This case concerns the educational services that 
were due, under IDEA, to petitioner Brian Schaffer.  
Brian suffers from learning disabilities and 
speech-language impairments.  From prekindergarten 
through seventh grade he attended a private school  
[***395]  and struggled academically.  In 1997, school 
officials informed Brian's mother that he needed a school 
that could better accommodate his needs.  Brian's par-
ents contacted respondent Montgomery County Public 
Schools System (MCPS) seeking a placement for him for 
the following school year.  

 MCPS evaluated Brian and convened an IEP team.  
The committee generated an initial IEP offering Brian a 
place in either of two MCPS middle schools.  Brian's 
parents were not satisfied with the arrangement, believ-
ing that Brian  [*55]  needed smaller classes and more 
intensive services.  The Schaffers thus enrolled Brian in 
another private school, and initiated a due process hear-
ing challenging the IEP and seeking compensation for 
the cost of Brian's subsequent private education.  

In Maryland, IEP hearings are conducted by admin-
istrative law judges (ALJs).  See Md. Educ. Code Ann. § 

8-413(c) (Lexis 2004).  After a 3-day hearing, the ALJ 
deemed the evidence close, held that the parents bore the 
burden of persuasion, and ruled in favor of the school 
district. The parents brought a civil action challenging 
the result.  The United States District Court for the Dis-
trict of Maryland reversed and remanded, after conclud-
ing that the burden of persuasion is on the school district.  

Brian S. v. Vance, 86 F. Supp. 2d 538 (2000).  Around 
the same time, MCPS offered Brian a placement in a 
high school with a special learning center.  Brian's par-
ents accepted, and Brian was educated in that program 
until he graduated from high school.  The suit remained 
alive, however, because the parents sought compensation 
for the private school tuition and related expenses.  

Respondents appealed to the United States Court of 
Appeals for the Fourth Circuit.  While the appeal was 
pending, the ALJ reconsidered the case, deemed the evi-
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dence truly in "equipoise," and ruled in favor of the par-
ents.  The Fourth Circuit vacated and remanded the ap-
peal so that it could consider the burden of proof issue 
along with the merits on a later appeal.  The District 
Court reaffirmed its ruling that the school district has the 
burden of proof.  240 F. Supp. 2d 396 (Md. 2002).  On 
appeal, a divided panel of the Fourth Circuit reversed.  
Judge Michael, writing for the majority, concluded that 
petitioners offered no persuasive reason to "depart from 
the normal rule of allocating the burden to the party 
seeking relief."  377 F.3d 449, 453 (2004).  We granted 
certiorari 543 U.S. 1145, 543 U.S. 1145, 125 S. Ct. 1300, 

161 L. Ed. 2d 104 (2005), to resolve the following  
[*56]  question: At an administrative hearing assessing 
the appropriateness of an IEP, which party bears the 
burden of persuasion?  

II  

A  

The term "burden of proof" is one of the "slipperiest 
member[s] of the family of legal terms." 2 J. Strong, 
McCormick on Evidence § 342, p 433 (5th ed. 1999) 
(hereinafter McCormick).  Part of the confusion sur-
rounding the term arises from the fact that historically, 
the concept encompassed two distinct burdens: the "bur-
den of persuasion," i.e., which party [**534]  loses if the 
evidence is closely balanced, and the "burden of produc-
tion," i.e., which party bears the obligation to come for-
ward with the evidence at different points in the pro-
ceeding.   Director, Office of Workers' Compensation 

Programs v. Greenwich Collieries, 512 U.S. 267, 272,  

[***396]  114 S. Ct. 2251, 129 L. Ed. 2d 221 (1994).  
We note at the outset that this case concerns only the 
burden of persuasion, as the parties agree, Brief for Res-
pondents 14; Reply Brief for Petitioners 15, and when 
we speak of burden of proof in this opinion, it is this to 
which we refer.  

 [***LEdHR2] [2]  [***LEdHR3A] [3A] When we 
are determining the burden of proof under a statutory 
cause of action, the touchstone of our inquiry is, of 
course, the statute.  The plain text of IDEA is silent on 
the allocation of the burden of persuasion. We therefore 
begin with the ordinary default rule that plaintiffs bear 
the risk of failing to prove their claims.  McCormick § 
337, at 412 ("The burdens of pleading and proof with 
regard to most facts have been and should be assigned to 
the plaintiff who generally seeks to change the present 
state of affairs and who therefore naturally should be 
expected to bear the risk of failure of proof or persua-
sion"); C. Mueller & L. Kirkpatrick, Evidence § 3.1, p 
104 (3d ed. 2003) ("Perhaps the broadest and most ac-
cepted idea is that the person who seeks court action 
should justify the request, which means that the plaintiffs 
bear the burdens on the elements in their claims").  

 [*57]  Thus, we have usually assumed without 
comment that plaintiffs bear the burden of persuasion 
regarding the essential aspects of their claims.  For ex-
ample, Title VII of the Civil Rights Act of 1964, 42 

U.S.C. § 2000e et seq., does not directly state that plain-
tiffs bear the "ultimate" burden of persuasion, but we 
have so concluded.   St. Mary's Honor Center v. Hicks, 

509 U.S. 502, 511, 113 S. Ct. 2742, 125 L. Ed. 2d 407 

(1993);  id., at 531, 113 S. Ct. 2742, 125 L. E.d 2d 407 
(Souter, J., dissenting).  In numerous other areas, we 
have presumed or held that the default rule applies.  See, 
e.g.,  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, 

112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992) (standing);  

Cleveland v. Policy Management Systems Corp., 526 

U.S. 795, 806, 119 S. Ct. 1597, 143 L. Ed. 2d 966 (1999) 
(Americans with Disabilities Act);  Hunt v. Cromartie, 

526 U.S. 541, 553, 119 S. Ct. 1545, 143 L. Ed. 2d 731 

(1999) (equal protection);  Wharf (Holdings) Ltd. v. 

United Int'l Holdings, Inc., 532 U.S. 588, 593, 121 S. Ct. 

1776, 149 L. Ed. 2d 845 (2001) (securities fraud);  Do-

ran v. Salem Inn, Inc., 422 U.S. 922, 931, 95 S. Ct. 2561, 

45 L. Ed. 2d 648 (1975) (preliminary injunctions);  Mt. 

Healthy City Bd. of Ed. v. Doyle, 429 U.S. 274, 287, 97 

S. Ct. 568, 50 L. Ed. 2d 471 (1977) (First Amendment).  
Congress also expressed its approval of the general rule 
when it chose to apply it to administrative proceedings 
under the Administrative Procedure Act, 5 U.S.C. § 

556(d); see also  Greenwich Collieries, supra, at 271, 

114 S. Ct. 2251, 129 L. Ed. 2d 221.  

 [***LEdHR1B] [1B]  [***LEdHR3B] [3B] The 
ordinary default rule, of course, admits of exceptions.  
See McCormick § 337, at 412-415.  For example, the 
burden of persuasion as to certain elements of a plain-
tiff's claim may be shifted to defendants, when such ele-
ments can fairly be characterized as affirmative defenses 
or exemptions.  See, e.g.,  FTC v. Morton Salt Co., 334 

U.S. 37, 44-45, 68 S. Ct. 822, 92 L. Ed. 1196, 44 F.T.C. 

1499 (1948).  Under some circumstances this Court has 
even placed the burden of persuasion over an entire 
claim on the defendant.  See  Alaska Dept. of Environ-

mental Conservation v. EPA, 540 U.S. 461, 494, 124 S. 

Ct. 983, 157 L. Ed. 2d 967 (2004).  But while  [***397]  
the normal default rule does not solve all cases, it cer-
tainly solves most of them.  Decisions that place the 
entire burden of persuasion [**535]  on the opposing 
party at the outset of a proceeding--as petitioners urge us 
to do here--are extremely rare.  Absent some reason to 
believe that Congress intended otherwise, therefore,  
[*58]  we will conclude that the burden of persuasion 
lies where it usually falls, upon the party seeking relief.  

B  

 [***LEdHR4] [4] Petitioners contend first that a 
close reading of IDEA's text compels a conclusion in 
their favor.  They urge that we should interpret the sta-
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tutory words "due process" in light of their constitutional 
meaning, and apply the balancing test established by  

Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. 

Ed. 2d 18 (1976).  Even assuming that the Act incorpo-
rates constitutional due process doctrine, Eldridge is no 
help to petitioners because "[o]utside the criminal law 
area, where special concerns attend, the locus of the 
burden of persuasion is normally not an issue of federal 
constitutional moment."  Lavine v. Milne, 424 U.S. 577, 

585, 96 S. Ct. 1010, 47 L. Ed. 2d 249 (1976).  

 [***LEdHR5] [5] Petitioners next contend that we 
should take instruction from the lower court opinions of  

Mills v. Board of Education, 348 F. Supp. 866 (DC 

1972), and  Pennsylvania Association for Retarded 

Children v. Pennsylvania, 334 F. Supp. 1257 (ED Pa. 

1971) (hereinafter PARC).  IDEA's drafters were admit-
tedly guided "to a significant extent" by these two land-
mark cases.   Rowley, 458 U.S., at 194, 102 S. Ct. 3034, 

73 L. Ed. 2d 690.  As the court below noted, however, 
the fact that Congress "took a number of the procedural 
safeguards from PARC and Mills and wrote them directly 
into the Act" does not allow us to "conclude . . . that 
Congress intended to adopt the ideas that it failed to 
write into the text of the statute."  377 F.3d, at 455.  

 [***LEdHR1C] [1C] Petitioners also urge that 
putting the burden of persuasion on school districts will 
further IDEA's purposes because it will help ensure that 
children receive a free appropriate public education. In 
truth, however, very few cases will be in evidentiary 
equipoise. Assigning the burden of persuasion to school 
districts might encourage schools to put more resources 
into preparing IEPs and presenting their evidence.  But 
IDEA is silent about whether marginal dollars should  
[*59]  be allocated to litigation and administrative ex-
penditures or to educational services.  Moreover, there is 
reason to believe that a great deal is already spent on the 
administration of the Act.  Litigating a due process 
complaint is an expensive affair, costing schools ap-
proximately $8,000 to $12,000 per hearing.  See De-
partment of Education, J. Chambers, J. Harr, & A. Dha-
nani, What Are We Spending on Procedural Safeguards 
in Special Education 1999-2000, p 8 (May 2003) (pre-
pared under contract by American Institutes for Re-
search, Special Education Expenditure Project).  Con-
gress has also repeatedly amended the Act in order to 
reduce its administrative and litigation-related costs.  
For example, in 1997 Congress mandated that States 
offer mediation for IDEA disputes. § 615(e) of IDEA, as 
added by § 101 of the Individuals with Disabilities Edu-
cation Act Amendments of 1997, Pub. L. 105-17, 111 
Stat. 90, 20 U.S.C. § 1415(e).  In 2004, Congress added 
a mandatory  [***398]  "resolution session" prior to 
any due process hearing. § 615(f)(1)(B) of IDEA, as 
added by § 101 of the Individuals with Disabilities Edu-

cation Improvement Act of 2004, Pub. L. 108-446, 118 
Stat. 2720, 20 U.S.C. A. § 1415(f)(1)(B) (Supp. 2005).  It 
also made new findings that "[p]arents and schools 
should be given expanded opportunities to resolve their 
disagreements in positive and constructive ways," and 
that "[t]eachers, schools, local educational agencies, and 
States should be  [**536]  relieved of irrelevant and 
unnecessary paperwork burdens that do not lead to im-
proved educational outcomes." §§ 1400(c)(8)-(9).  

Petitioners in effect ask this Court to assume that 
every IEP is invalid until the school district demonstrates 
that it is not.  The Act does not support this conclusion.  
IDEA relies heavily upon the expertise of school districts 
to meet its goals.  It also includes a so-called "stay-put" 
provision, which requires a child to remain in his or her 
"then-current educational placement" during the pen-
dency of an IDEA hearing.  § 1415(j).  Congress could 
have required that a  [*60]  child be given the educa-
tional placement that a parent requested during a dispute, 
but it did no such thing.  Congress appears to have pre-
sumed instead that, if the Act's procedural requirements 
are respected, parents will prevail when they have legi-
timate grievances.  See  Rowley, supra, at 206, 102 S. 

Ct. 3034, 73 L. Ed. 2d 690 (noting the "legislative con-
viction that adequate compliance with the procedures 
prescribed would in most cases assure much if not all of 
what Congress wished in the way of substantive content 
in an IEP").  

 [***LEdHR1D] [1D]  [***LEdHR6] [6] Petition-
ers' most plausible argument is that "[t]he ordinary rule, 
based on considerations of fairness, does not place the 
burden upon a litigant of establishing facts peculiarly 
within the knowledge of his adversary."  United States 

v. New York, N. H. & H. R. Co., 355 U.S. 253, 256, n. 5, 

78 S. Ct. 212, 2 L. Ed. 2d 247 (1957); see also  Concrete 

Pipe & Products of Cal., Inc. v. Construction Laborers 

Pension Trust for Southern Cal., 508 U.S. 602, 626, 113 

S. Ct. 2264, 124 L. Ed. 2d 539 (1993).  But this "rule is 
far from being universal, and has many qualifications 
upon its application."  Greenleaf's Lessee v. Birth, 31 

U.S. 302, 6 Pet. 302, 312, 8 L. Ed. 406 (1832); see also 
McCormick § 337, at 413 ("Very often one must plead 
and prove matters as to which his adversary has superior 
access to the proof").  School districts have a "natural 
advantage" in information and expertise, but Congress 
addressed this when it obliged schools to safeguard the 
procedural rights of parents and to share information 
with them.  See  School Comm. of Burlington v. De-

partment of Ed. of Mass., 471 U.S. 359, 368, 105 S. Ct. 

1996, 85 L. Ed. 2d 385 (1985).  As noted above, parents 
have the right to review all records that the school pos-
sesses in relation to their child.  § 1415(b)(1).  They 
also have the right to an "independent educational evalu-
ation of the[ir] child." Ibid. The regulations clarify this 
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entitlement by providing that a "parent has the right to an 
independent educational evaluation at public expense if 
the parent disagrees with an evaluation obtained by the 
public agency." 34 CFR § 300.502(b)(1) (2005).  IDEA 
thus ensures parents access to an expert who can evaluate 
all the materials that the school  [*61]  must make 
available, and who can give an independent opinion.  
They are not left to  [***399]  challenge the govern-
ment without a realistic opportunity to access the neces-
sary evidence, or without an expert with the firepower to 
match the opposition.  

 [***LEdHR1E] [1E] Additionally, in 2004, Con-
gress added provisions requiring school districts to an-
swer the subject matter of a complaint in writing, and to 
provide parents with the reasoning behind the disputed 
action, details about the other options considered and 
rejected by the IEP team, and a description of all evalua-
tions, reports, and other factors that the school used in 
coming to its decision.  § 615(c)(2)(B)(i)(I) of IDEA, as 
added by § 101 of Pub. L. 108-446, § 615(c)(2)(B)(i)(I), 
118 Stat. 2718, 20 U.S.C. § 1415(c)(2)(B)(i)(I) (2000 ed., 

Supp. V).  Prior to a hearing, the parties must disclose 
evaluations and recommendations that they intend to rely 
upon.  20 U.S.C. § 1415(f)(2).  IDEA hearings are de-
liberately informal and intended to give ALJs the flex-
ibility that they need to ensure that each side can fairly 
present its evidence.  [**537]  IDEA, in fact, requires 
state authorities toorganize hearings in a way that guar-
antees parents and children the procedural protections of 
the Act.  See § 1415(a).  Finally, and perhaps most im-
portantly, parents may recover attorney's fees if they 
prevail.  § 1415(i)(3)(B).  These protections ensure that 
the school bears no unique informational advantage.  

III  

Finally, respondents and several States urge us to 
decide that States may, if they wish, override the default 
rule and put the burden always on the school district. 
Several States have laws or regulations purporting to do 
so, at least under some circumstances.  See, e.g., Minn. 

Stat. § 125A.091, subd. 16 (2004); Ala. Admin. Code 
Rule 290-8-9-.08(8)(c)(6) (Supp. 2004); Alaska Admin. 
Code, tit. 4, § 52.550(e)(9) (2003); Del. Code Ann., Tit. 

14, § 3140 (1999).  Because no such law or regulation 
exists in Maryland, we need not decide this issue  [*62]  
today.  Justice Breyer contends that the allocation of the 
burden ought to be left entirely up to the States.  But 
neither party made this argument before this Court or the 
courts below.  We therefore decline to address it.  

 [***LEdHR1F] [1F] We hold no more than we 
must to resolve the case at hand: The burden of proof in 
an administrative hearing challenging an IEP is properly 
placed upon the party seeking relief.  In this case, that 
party is Brian, as represented by his parents.  But the 

rule applies with equal effect to school districts: If they 
seek to challenge an IEP, they will in turn bear the bur-
den of persuasion before an ALJ.  The judgment of the 
United States Court of Appeals for the Fourth Circuit is, 
therefore, affirmed.  

It is so ordered.  

The Chief Justice took no part in the consideration 
or decision of this case.   
 
CONCUR BY: STEVENS 
 
CONCUR 

 Justice Stevens, concurring.  

It is common ground that no single principle or rule 
solves all cases by setting forth a general test for ascer-
taining the incidence of proof burdens when both a sta-
tute and its legislative history are silent on the question.  
See  Alaska Dept. of Environmental Conservation v. 

EPA, 540 U.S. 461, 494, n. 17,  [***400]  124 S. Ct. 

983, 157 L. Ed. 2d 967 (2004); see also  ante, at 57, 163 

L. Ed. 2d, at 396;  post, at 1-2, 163 L. Ed. 2d, at 

400-401 (Ginsburg, J., dissenting).  Accordingly, I do 
not understand the majority to disagree with the proposi-
tion that a court, taking into account "'policy considera-
tions, convenience, and fairness,'"  post, at 63, 163 L. 

Ed. 2d, at 400 (Ginsburg, J., dissenting), could conclude 
that the purpose of a statute is best effectuated by placing 
the burden of persuasion on the defendant.  Moreover, I 
agree with much of what Justice Ginsburg has written 
about the special aspects of this statute.  I have, howev-
er, decided to join the Court's disposition of this case, not 
only for the reasons set forth in Justice O'Connor's opi-
nion, but also because I believe that we should presume 
that public school officials  [*63]  are properly per-
forming their difficult responsibilities under this impor-
tant statute.   
 
DISSENT BY: GINSBURG; BREYER 
 
DISSENT 

 Justice Ginsburg, dissenting.  

When the legislature is silent on the burden of proof, 
courts ordinarily allocate the burden to the party initiat-
ing the proceeding and seeking relief.  As the Fourth 
Circuit recognized, however, "other factors," prime 
among them "policy considerations, convenience, and 
fairness," may warrant a different allocation.   377 F.3d 

449, 452 (2004) (citing 2 J. Strong, McCormick on Evi-
dence § 337, p 415 (5th ed. 1999) (allocation of proof 
burden "will depend upon the weight . . . given to any 
one or more of several factors, including: . . . special 
policy considerations[,] [**538]  convenience,[and] 
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fairness")); see also 9 J. Wigmore, Evidence § 2486, p 
291 (J. Chadbourn rev. ed. 1981) (assigning proof burden 
presents "a question of policy and fairness based on ex-
perience in the different situations").  The Court has 
followed the same counsel.  See  Alaska Dept. of Envi-

ronmental Conservation v. EPA, 540 U.S. 461, 494, n. 

17, 124 S. Ct. 983, 157 L. Ed. 2d 967 (2004) ("No 'single 
principle or rule . . . solve[s] all cases and afford[s] a 
general test for ascertaining the incidence' of proof bur-
dens." (quoting Wigmore, supra, § 2486, p 288; empha-
sis deleted)).  For reasons well stated by Circuit Judge 
Luttig, dissenting in the Court of Appeals,  377 F.3d, at 

456-459, I am persuaded that "policy considerations, 
convenience, and fairness" call for assigning the burden 
of proof to the school district in this case.  

The Individuals with Disabilities Education Act 
(IDEA), 20 U.S.C. § 1400 et seq., was designed to over-
come the pattern of disregard and neglect disabled child-
ren historically encountered in seeking access to public 
education. See § 1400(c)(2) (congressional findings); S. 
Rep. No. 94-168, pp 6, 8-9 (1975);  Mills v. Board of 

Ed. of District of Columbia, 348 F. Supp. 866 (DC 

1972);  Pennsylvania Asso. for Retarded Children v. 

Pennsylvania, 334 F. Supp. 1257 (ED Pa. 1971),  [*64]  
and  343 F. Supp. 279 (ED Pa. 1972).  Under typical 
civil rights and social welfare legislation, the complain-
ing party must allege and prove discrimination or quali-
fication for statutory benefits.  See, e.g.,  St. Mary's 

Honor Center v. Hicks, 509 U.S. 502, 511, 113 S. Ct. 

2742, 125 L. Ed. 2d 407 (1993) (Title VII of the Civil 
Rights Act of 1964,  42 U.S.C. § 2000e et seq.);  Di-

rector, Office of Workers' Compensation Programs v. 

Greenwich Collieries, 512 U.S. 267, 270,  [***401]  

114 S. Ct. 2251, 129 L. Ed. 2d 221 (1994) (Black Lung 
Benefits Act, 30 U.S.C. § 901 et seq.).  The IDEA is 
atypical in this respect: It casts an affirmative, benefi-
ciary-specific obligation on providers of public educa-
tion. School districts are charged with responsibility to 
offer to each disabled child an individualized education 
program (IEP) suitable to the child's special needs.  20 

U.S.C. §§ 1400(d)(1), 1412(a)(4), 1414(d).  The propo-
nent of the IEP, it seems to me, is properly called upon to 
demonstrate its adequacy.  

Familiar with the full range of education facilities in 
the area, and informed by "their experiences with other, 
similarly-disabled children,"  377 F.3d, at 458 (Luttig, 
J., dissenting), "the school district is . . . in a far better 
position to demonstrate that it has fulfilled [its statutory] 
obligation than the disabled student's parents are in to 
show that the school district has failed to do so,"  id., at 

457.  Accord  Oberti v. Board of Ed. of Borough of 

Clementon School Dist., 995 F.2d 1204, 1219 (CA3 

1993) ("In practical terms, the school has an advantage 
when a dispute arises under the Act: the school has better 

access to relevant information, greater control over the 
potentially more persuasive witnesses (those who have 
been directly involved with the child's education), and 
greater overall educational expertise than the parents.");  

Lascari v. Board of Ed. of Ramapo Indian Hills Regional 

High School Dist., 116 N. J. 30, 45-46, 560 A.2d 1180, 

1188-1189 (1989) (in view of the school district's "better 
access to relevant information," parent's obligation 
"should be merely to place in issue the appropriateness 
of the IEP.  The school board should then bear the bur-
den of proving that  [*65]  the IEP was appropriate.  In 
reaching that result, we have sought to implement the 
intent of the statutory and regulatory [**539]  
schemes."). 1 
 

1   The Court suggests that the IDEA's stay-put 
provision, 20 U.S.C. § 1415(j), supports place-
ment of the burden of persuasion on the parents.   

Ante, at 59-60, 163 L. Ed. 2d, at 398.  The 
stay-put provision, however, merely preserves the 
status quo.  It would work to the advantage of 
the child and the parents when the school seeks to 
cut services offered under a previously estab-
lished IEP.  True, Congress did not require that 
"a child be given the educational placement that a 
parent requested during a dispute." Ibid. But nei-
ther did Congress require that the IEP advanced 
by the school district go into effect during the 
pendency of a dispute. 

 Understandably, school districts striving to balance 
their budgets, if "[l]eft to [their] own devices," will favor 
educational options that enable them to conserve re-
sources.   Deal v. Hamilton County Bd. of Ed., 392 F.3d 

840, 864-865 (CA6 2004).  Saddled with a proof burden 
in administrative "due process" hearings, parents are 
likely to find a district-proposed IEP "resistant to chal-
lenge."  377 F.3d, at 459 (Luttig, J., dissenting).  Plac-
ing the burden on the district to show that its plan meas-
ures up to the statutorily mandated "free appropriate pub-
lic education," 20 U.S.C. § 1400(d)(1)(A), will strengthen 
school officials' resolve to choose a course genuinely 
tailored to the child's individual needs. 2 
 

2   The Court observes that decisions placing 
"the entire burden of persuasion on the opposing 
party at the outset of a proceeding . . . are ex-
tremely rare."  Ante, at 57, 163 L. Ed. 2d, at 397.  
In cases of this order, however, the persuasion 
burden is indivisible.  It must be borne entirely 
by one side or the other: Either the school district 
must establish the adequacy of the IEP it has 
proposed or the parents must demonstrate the 
plan's inadequacy. 
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 The Court acknowledges that "[a]ssigning  
[***402]  the burden of persuasion to school districts 
might encourage schools to put more resources into pre-
paring IEPs."  Ante, at 58, 163 L. Ed. 2d, at 397.  Cu-
riously, the Court next suggests that resources spent on 
developing IEPs rank as "administrative expenditures" 
not as expenditures for "educational services." Ante, at 

59, 163 L. Ed. 2d, at 398. Costs entailed in the prepara-
tion of suitable IEPs, however, are  [*66]  the very ex-
penditures necessary to ensure each child covered by the 
IDEA access to a free appropriate education.  These 
outlays surely relate to "educational services." Indeed, a 
carefully designed IEP may ward off disputes productive 
of large administrative or litigation expenses.  

This case is illustrative.  Not until the District Court 
ruled that the school district had the burden of persuasion 
did the school design an IEP that met Brian Schaffer's 
special educational needs.  See  ante, at 55, 163 L. Ed. 

2d, at 395; Tr. of Oral Arg. 21-22 (Counsel for the 
Schaffers observed that "Montgomery County . . . gave 
[Brian] the kind of services he had sought from the be-
ginning . . . once [the school district was] given the bur-
den of proof.").  Had the school district, in the first in-
stance, offered Brian a public or private school place-
ment equivalent to the one the district ultimately pro-
vided, this entire litigation and its attendant costs could 
have been avoided.  

Notably, nine States, as friends of the Court, have 
urged that placement of the burden of persuasion on the 
school district best comports with the IDEA's aim.  See 
Brief for Commonwealth of Virginia et al. as Amici Cu-

riae. If allocating the burden to school districts would 
saddle school systems with inordinate costs, it is doubtful 
that these States would have filed in favor of petitioners.  
Cf. Brief for United States as Amicus Curiae Supporting 
Appellees Urging Affirmance in No. 00-1471 (CA4), p 
12 ("Having to carry the burden of proof regarding the 
adequacy of its proposed IEP . . . should not substantially 
increase the workload for [**540]  the school."). 3 
 

3   Before the Fourth Circuit, the United States 
filed in favor of the Schaffers; in this Court, the 
United States supported Montgomery County. 

One can demur to the Fourth Circuit's observation 
that courts "do not automatically assign the burden of 
proof to the side with the bigger guns,"  377 F.3d, at 

453, for no such reflexive action is at issue here.  It 
bears emphasis that "the vast majority of parents whose 
children require the benefits and protections provided in 
the IDEA" lack "knowledg[e]  [*67]  about the educa-
tional resources available to their [child]" and the "so-
phisticat[ion]" to mount an effective case against a dis-
trict-proposed IEP.   Id., at 458 (Luttig, J., dissenting); 
cf. 20 U.S.C. § 1400(c)(7)-(10).  See generally Depart-

ment of Education, M. Wagner, C. Marder, J. Blackorby, 
& D. Cardoso, The Children We Serve: The Demo-
graphic Characteristics of Elementary and Middle School 
Students with Disabilities and their Households (Sept. 
2002), (prepared under contract by SRI International, 
Special Education Elementary Longitudinal Study), 
http://www.seels.net/designdocs/SEELS_Children_We_
Serve_Report.pdf (as visited Nov. 8, 2005, and available 
in Clerk of Court's case file).  In this setting, "the party 
with the 'bigger guns' also has better access to informa-
tion, greater expertise, and an affirmative obligation to 
provide the contested services."  377 F.3d, at 458 (Lut-
tig, J., dissenting).  Policy considerations, convenience, 
and fairness, I think it plain,  point  [***403]  in the 
same direction.  Their collective weight warrants a rule 
requiring a school district, in "due process" hearings, to 
explain persuasively why its proposed IEP satisfies 
IDEA's standards.  Ibid. I would therefore reverse the 
judgment of the Fourth Circuit. 

Justice Breyer, dissenting. 

As the majority points out, the Individuals with 
Disabilities Education Act (Act), 20 U.S.C. § 1400 et 

seq., requires school districts to "identify and evaluate 
disabled children, . . . develop an [Individualized Educa-
tion Program] for each one . . ., and review every IEP at 
least once a year."  Ante, at 53, 163 L. Ed. 2d, at 394.  
A parent dissatisfied with "any matter relating [1] to the 
identification, evaluation, or educational placement of 
the child," or [2] to the "provision of a free appropriate 
public education" of the child, has the opportunity "to 
resolve such disputes through a mediation process." 20 

U.S.C. §§ 1415(a), (b)(6)(A), (k) (2000 ed., Supp. V).  
The Act further provides the parent with "an opportunity 
for an impartial  [*68]  due process hearing" provided 
by the state or local education agency.  § 1415(f)(1)(A).  
If provided locally, either party can appeal the hearing 
officer's decision to the state educational agency.  § 

1415(g).  Finally, the Act allows any "party aggrieved" 
by the results of the state hearing(s) "to bring a civil ac-
tion" in a federal district court.  § 1415(i)(2)(A).  In 
sum, the Act provides for school board action, followed 
by (1) mediation, (2) an impartial state due process hear-
ing with the possibility of state appellate review, and (3) 
federal district court review.  

The Act also sets forth minimum procedures that the 
parties, the hearing officer, and the federal court must 
follow.  See, e.g., § 1415(f)(1) (notice); § 1415(f)(2) 
(disclosures); § 1415(f)(3) (limitations on who may con-
duct the hearing); § 1415(g) (right to appeal); § 

1415(h)(1) ("the right to be accompanied and advised by 
counsel"); § 1415(h)(2) ("the right to present evidence 
and confront, cross-examine, and compel the attendance 
of witnesses"); § 1415(h)(3) (the right to a transcript of 
the proceeding); § 1415(h)(4) ("the right to written . . . 
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findings of fact and decisions").  Despite this detailed 
procedural scheme, the Act is silent on the question of 
[**541]  who bears the burden of persuasion at the state 
"due process" hearing.  

The statute's silence suggests that Congress did not 
think about the matter of the burden of persuasion. It is, 
after all, a relatively minor issue that should not often 
arise.  That is because the parties will ordinarily intro-
duce considerable evidence (as in this case where the 
initial 3-day hearing included testimony from 10 wit-
nesses, 6 qualified as experts, and more than 50 exhi-
bits).  And judges rarely hesitate to weigh evidence, 
even highly technical evidence, and to decide a matter on 
the merits, even when the case is a close one.  Thus, 
cases in which an administrative law judge (ALJ) finds 
the evidence in precise equipoise should be few and far 
between.  Cf.  O'Neal v. McAninch, 513 U.S. 432, 

436-437, 115 S. Ct. 992, 130 L. Ed. 2d 947 (1995).  See 
also Individuals with Disabilities Education Improve-
ment  [*69]  Act of 2004, Pub. L. 108-446, §§ 
615(f)(3)(A)(ii)-(iv), 118 Stat. 2721, 20 U.S.C. §§ 

1415(f)(3)(A)(ii)-(iv) (2000 ed., Supp. V) (requiring ap-
pointment  [***404]  of ALJ with technical capacity to 
understand Act).  

Nonetheless, the hearing officer held that before him 
was that rara avis--a case of perfect evidentiary equi-
poise. Hence we must infer from Congress'  silence (and 
from the rest of the statutory scheme) which party--the 
parents or the school district--bears the burden of persua-
sion.  

One can reasonably argue, as the Court holds, that 
the risk of nonpersuasion should fall upon the "individual 
desiring change." That, after all, is the rule courts ordina-
rily apply when an individual complains about the law-
fulness of a government action.  E.g.,  ante, at 56-61, 

163 L. Ed. 2d, at 395-399 (opinion of the Court);  377 

F.3d 449 (CA4 2004) (case below);  Devine v. Indian 

River County School Bd., 249 F.3d 1289 (CA11 2001).  
On the other hand, one can reasonably argue to the con-
trary, that, given the technical nature of the subject mat-
ter, its human importance, the school district's superior 
resources, and the district's superior access to relevant 
information, the risk of nonpersuasion ought to fall upon 
the district.  E.g.,  ante, at 63, 163 L. Ed. 2d, at 400-403 
(Ginsburg, J., dissenting);  377 F.3d, at 456-459 (Luttig, 
J., dissenting);  Oberti v. Board of Ed. of Borough of 

Clementon School Dist., 995 F.2d 1204 (CA3 1993);  

Lascari v. Board of Ed. of Ramapo Indian Hills High 

Scool Dist., 116 N. J. 30, 560 A.2d 1180 (1989).  My 
own view is that Congress took neither approach.  It did 
not decide the "burden of persuasion" question; instead it 
left the matter to the States for decision.  

The Act says that the "establish[ment]" of "proce-
dures" is a matter for the "State" and its agencies.  § 

1415(a).  It adds that the hearing in question, an admin-
istrative hearing, is to be conducted by the "State" or 
"local educational agency." 20 U.S.C. § 1415(f)(1)(A) 

(2000 ed., Supp. V).  And the statute as a whole foresees 
state implementation of federal standards.  § 1412(a);  

Cedar Rapids Community School Dist. v.  [*70]  Garret 

F., 526 U.S. 66, 68, 119 S. Ct. 992, 143 L. Ed. 2d 154 

(1999);  Board of Ed. of Hendrick Hudson Central 

School Dist., Westchester Cty. v. Rowley, 458 U.S. 176, 

208, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982).  The 
minimum federal procedural standards that the Act spe-
cifies are unrelated to the "burden of persuasion" ques-
tion.  And different States, consequently and not surpri-
singly, have resolved it in different ways.  See, e.g., 
Alaska Admin. Code, tit. 4, § 52.550(e)(9) (2003) 
(school district bears burden); Ala. Admin. Code Rule 
290-8-9-.08(8)(c)(6)(ii)(I) (Supp. 2004) (same); Conn. 
Agencies Regs. § 10-76h-14 (2005) (same); Del. Code 

Ann., Tit. 14, § 3140 (1999)  (same); 1 D. C. Mun. 
Regs., tit. 5, § 3030.3 (2003) (same); W. Va. Code Rules 
§ 126-16-8.1.11(c) (2005) (same); Ind. Admin. Code, tit. 
511, Rule 7-30-3 (2003) (incorporating by reference Ind. 

Code § 4-21.5-3-14 [**542]  (West 2002)) (moving 
party bears burden); 7 Ky. Admin. Regs., tit. 707, ch. 
1:340, § 7(4) (2004) (incorporating by reference Ky. Rev. 

Stat. Ann. § 13B.090(7) (Lexis 2003)) (same); Ga. Comp. 
Rules & Regs., Rule 160-4-7-.18(1)(g)(8) (2002) (burden 
varies depending upon remedy sought); Minn. Stat. Ann. 

§ 125A.091, subd. 16 (West Supp. 2005) (same).  There 
is no indication that this lack of uniformity has proved 
harmful.  

Nothing in the Act suggests a need to fill every in-
terstice of the Act's  [***405]  remedial scheme with a 
uniform federal rule.  See  Kamen v. Kemper Financial 

Services, Inc., 500 U.S. 90, 98, 111 S. Ct. 1711, 114 L. 

Ed. 2d 152 (1991) (citations omitted).  And should some 
such need arise--i.e., if nonuniformity or a particular 
state approach were to prove problematic--the Federal 
Department of Education, expert in the area, might 
promulgate a uniform federal standard, thereby limiting 
state choice.  20 U.S.C. § 1406(a) (2000 ed., Supp. V);  

Irving Independent School Dist. v. Tatro, 468 U.S. 883, 

891-893, 104 S. Ct. 3371, 82 L. Ed. 2d 664 (1984); see 
also  Barnhart v. Walton, 535 U.S. 212, 217-218, 122 S. 

Ct. 1265, 152 L. Ed. 2d 330 (2002);  NationsBank of N. 

C., N. A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 

256-257, 115 S. Ct. 810, 130 L. Ed. 2d 740 (1995);  

Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-845, 

104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984).  

 [*71]  Most importantly, Congress has made clear 
that the Act itself represents an exercise in "cooperative 
federalism." See  ante , at 52-53, 163 L. Ed. 2d, at 
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393-394 (opinion of the Court).  Respecting the States' 
right to decide this procedural matter here, where educa-
tion is at issue, where expertise matters, and where costs 
are shared, is consistent with that cooperative approach.  
See  Wis. Dep't of Health & Family Servs. v. Blumer, 

534 U.S. 473, 495, 122 S. Ct. 962, 151 L. Ed. 2d 935 

(2002) (when interpreting statutes "designed to advance 
cooperative federalism[,] . . . we have not been reluctant 
to leave a range of permissible choices to the States").  
Cf.  Smith v. Robbins, 528 U.S. 259, 275, 120 S. Ct. 746, 

145 L. Ed. 2d 756 (2000);  New State Ice Co. v. Lieb-

mann, 285 U.S. 262, 311, 52 S. Ct. 371, 76 L. Ed. 747 

(1932) (Brandeis, J., dissenting).  And judicial respect 
for such congressional determinations is important.  
Indeed, in today's technologically and legally complex 
world, whether court decisions embody that kind of judi-
cial respect may represent the true test of federalist prin-
ciple.  See  AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 

366, 420, 119 S. Ct. 721, 142 L. Ed. 2d 834 (1999) 
(Breyer, J., concurring in part and dissenting in part).  

Maryland has no special state law or regulation set-
ting forth a special IEP-related burden of persuasion 
standard.  But it does have rules of state administrative 
procedure and a body of state administrative law. The 
state ALJ should determine how those rules, or other 
state law, applies to this case.  Cf., e.g., Ind. Admin. 
Code, tit. 511, Rule 7-30-3 (2003) (hearings under the 
Act conducted in accord with general state administrative 
law); 7 Ky. Admin. Regs., tit. 707, ch. 1:340, Section 
7(4) (same).  Because the state ALJ did not do this (i.e., 
he looked for a federal, not a state, burden of persuasion 
rule), I would remand this case.   
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DISPOSITION:    The judgment is reversed and the 
cause is remanded to the trial court for further proceed-
ings in conformity with this opinion.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

After receiving a written notice from the State De-
partment of Health Care Services terminating his em-
ployment on the grounds of intemperance, inexcusable 
absences and other failures, a physician with the status of 
a permanent civil service employee was accorded a 
hearing before a representative of the State Personnel 
Board which adopted the representative's recommenda-
tion and dismissed the physician from employment. The 
trial court denied the physician's application for a writ of 
mandate to compel the board to set aside the dismissal. 
(Superior Court of Sacramento County, No. 232477, 
Lloyd Allan Phillips, Jr., Judge.) 

The Supreme Court reversed and remanded for fur-
ther proceedings. Preliminarily, it was noted that the 
state statutory scheme regulating civil service employ-
ment confers on a permanent civil service employee a 
property interest in continuation of his employment and 
that this interest is protected by due process. Concluding, 
from the record, that the basis of the dismissal had been 
the physician's conduct in extending his allotted lunch 
time by five to fifteen minutes and in twice leaving his 

office for several hours without permission, the court 
held that the dismissal constituted an abuse of discretion 
in view of the record's failure to show that these devia-
tions adversely affected public service. Further, it was 
held that provisions of the Civil Service Act (Gov. Code, 

§ 18500 et seq.), including, in particular, Gov. Code, § 

19574, relating to punitive action against a permanent 
employee, violate federal and state constitutional due 
process provisions. Thus, the dismissal had been impro-
per as excessive punishment, and as having been effec-
tuated under procedures which denied the physician due 
process. (Opinion by Sullivan, J., expressing the un-
animous view of the court.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-

NOTES 
Classified to California Digest of Official Reports, 3d 
Series   
 
(1) Civil Service § 7--Discharge, Demotion, Suspen-

sion, and Dismissal--Permanent Employee Status as 
Protected by Due Process.  --The California statutory 
scheme regulating civil service employment confers on 
an individual who achieves the status of "permanent em-
ployee" a property interest in the continuation of his em-
ployment which is protected by due process. 
 
(2) Constitutional Law § 102--Due Process--Right to 

Governmental Benefit as Protected by Due Process.  
--A person's legally enforceable right to receive a gov-
ernment benefit in the event that certain facts exist con-
stitutes a property interest protected by due process. 
 
(3) Civil Service § 7--Discharge, Demotion, Suspen-

sion, and Dismissal--Due Process.  --Due process does 
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not require the state to provide a permanent civil service 
employee with a full trial-type evidentiary hearing prior 
to the initial taking of punitive action, but does require, 
as minimum preremoval safeguards, a notice of the pro-
posed action, the reasons therefor, a copy of the charges 
and materials on which the action is based, and the right 
to respond, either orally or in writing, to the authority 
initially imposing discipline. 
 
(4) Civil Service § 7--Discharge, Demotion, Suspen-

sion, and Dismissal--Statutes--Constitutionality.  
--Provisions of the State Civil Service Act (Gov. Code, § 

18500 et seq.), including, in particular, Gov. Code, § 

19574, concerning the taking of punitive action against a 
permanent civil service employee, violate the due 
process clauses of U.S. Const. 5th and 14th Amends. and 
of Cal. Const., art. I, §§ 7, 15. 
 
(5) Administrative Law § 114--Judicial Re-

view--Limited Nature--Review of State Personnel 

Board's Findings.  --Inasmuch as the State Personnel 
Board is a statewide agency deriving its adjudicating 
powers from the state Constitution, the board's factual 
determinations are not subject to re-examination in a trial 
de novo, but are to be upheld by a reviewing court if 
supported by substantial evidence. 
 
(6) Civil Service § 11--Discharge, Demotion, Suspen-

sion, and Dismissal--Judicial Review--Sufficiency of 

Evidence.  --The State Personnel Board's findings that 
certain of a permanent civil service employee's absences 
on certain working days were due to his drinking of in-
toxicating liquors, rather than due to illness, were sus-
tained by testimony of two apparently credible witnesses 
that they had seen him at a bar drinking on those days, 
and by his own testimony that at lunch on one of those 
days, he had consumed two martinis despite his asser-
tions of illness. 
 
(7) Public Officers and Employees § 27--Duration and 

Termination of Tenure--Administrative Body's Dis-

cretion.  --Although an administrative body has broad 
discretion as to imposition of discipline it must exercise 
legal discretion which, in the circumstances, is judicial 
discretion. And in determining whether such discretion 
has been abused in the context of public employee dis-
cipline, the overriding consideration is the extent to 
which his conduct resulted in, or if repeated is likely to 
result in, harm to the public service. Other relevant fac-
tors include the circumstances surrounding the miscon-
duct and the likelihood of recurrence. 
 
(8) Civil Service § 11--Discharge, Demotion, Suspen-

sion, and Dismissal--Judicial Review--Abuse of Dis-

cretion.  --In dismissing a physician with the status of a 

permanent civil service employee on the basis of his ex-
tension of his allotted lunch time by five to fifteen mi-
nutes, and in twice leaving his office for several hours 
without permission, the State Personnel Board abused its 
discretion, where the record failed to show that such 
deviations adversely affected the public service, but did 
disclose that he more than made up the lost time by 
working during nonworking periods, and that he was 
informative, cooperative, helpful, extremely thorough, 
and productive.   
 
COUNSEL: Loren E. McMaster and Allen R. Link for 
Plaintiff and Appellant. 
 
Evelle J. Younger, Attorney General, and Joel S. Primes, 
Deputy Attorney General, for Defendant and Respon-
dent.   
 
JUDGES: In Bank. Opinion by Sullivan, J., expressing 
the unanimous view of the court.  Wright, C. J., 
McComb, J., Tobriner, J., Mosk, J., Clark, J., and Moli-
nari, J., * concurred. 
 

*   Assigned by the Chairman of the Judicial 
Council. 

 
OPINION BY: SULLIVAN  
 
OPINION 

 [*197]   [**776]   [***16]  Plaintiff John F. 
Skelly, M.D. (hereafter petitioner) appeals from a judg-
ment denying his petition for writ of mandate to compel 
defendants State Personnel Board (Board) and its mem-
bers to set aside his allegedly wrongful dismissal from 
employment by the State Department of Health Care 
Services (Department). 1 In challenging his removal, pe-
titioner asserts, among other things, that California's sta-
tutory scheme regulating the taking of punitive action 
against permanent civil service employees violates the 
due process clauses of the Fifth and Fourteenth Amend-

ments to the United States Constitution and article I, 

sections 7 and 15, of the California Constitution. 
 

1   Petitioner also named as defendants the De-
partment and its director. 

In July 1972 petitioner was employed by the De-
partment as a medical consultant. 2 He held that position 
for about seven years and was a permanent civil service 
employee of the state.  (See Gov. Code, § 18528.) 3 
About that time the Department, through its personnel 
officer Wade Williams, gave petitioner written notice 
that he was terminated from his position as medical con-
sultant, effective 5 p.m., July 11, 1972.  The notice spe-
cified three causes for the dismissal: (1) Intemperance, 
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(2) inexcusable absence without leave, and (3) other 
failure of good behavior  [**777]   [***17]  during 
duty hours which caused discredit to the Department. 4 It 
further described petitioner's alleged acts and omissions 
which formed the basis of these charges, and notified 
him that to secure a hearing in the matter, he would be 
required to file a written answer with the Board within 
20 days, and that in the event of his failure to do so, the 
punitive action  [*198]  would be final.  On July 12, 
1972, petitioner filed an answer, and on September 15, 
1972, a hearing was held before an authorized represent-
ative of the Board. 
 

2   Petitioner graduated from George Washing-
ton University Medical School, Washington, D.C. 
in 1934.  He was licensed to practice medicine in 
California the same year and, after a three-year 
residency, entered private practice in 1937, spe-
cializing in ear, nose and throat problems.  Dur-
ing 13 of his 28 years in private practice, he 
taught at the University of California Medical 
Center.  Cataract surgery and resulting nerve 
degeneration in his eyes forced petitioner to cease 
private practice in 1965.  He commenced em-
ployment as a medical consultant with the State 
Welfare Department, which became part of the 
State Department of Health Care Services in 
1969. 
3   Government Code section 18528 provides: 
"'Permanent employee' means an employee who 
has permanent status.  'Permanent status' means 
the status of an employee who is lawfully re-
tained in his position after the completion of the 
probationary period provided in this part and by 
board rule." The "probationary period" is the ini-
tial period of employment and generally lasts for 
six months unless the Board establishes a longer 
period not exceeding one year.  (Gov. Code, § 

19170.) 

Hereafter, unless otherwise indicated, all 
section references are to the Government Code. 
4   Each of these causes provides a basis for pu-
nitive action against a permanent civil service 
employee under section 19572, subdivisions (h), 
(j), and (t). 

At the hearing, the Department introduced the testi-
mony of Philip L. Philippe, Gerald R. Green and Bernard 
V. Moore, three successive district administrators of the 
Department's Sacramento office to which petitioner had 
been assigned.  Their testimony was corroborated in part 
by written documents from the Department files, and 
disclosed the following facts: Philippe met with petition-
er on November 17, 1970, to discuss the latter's unex-
cused absences, apparent drinking on the job and failure 

to comply with Department work hour requirements.  
This meeting was held at the insistence of several staff 
members who had complained to Philippe about peti-
tioner's conduct.  The doctor was admonished to comply 
with pertinent Department rules and regulations. 

Nevertheless, despite further warnings given peti-
tioner and efforts made to accommodate him by extend-
ing his lunch break from the usual 45 minutes to one 
hour, he persisted in his unexplained absences and failure 
to observe work hours and as a result on February 28, 
1972, received a letter of reprimand and a one-day sus-
pension. 

This punitive action had little effect on petitioner 
who continued to take excessive lunch periods.  On 
March 3, 1972, Gerald Green, then district administrator, 
and Doris Soderberg, regional administrator, met with 
petitioner and discussed his refusal to obey work rules, 
but apparently to no avail.  He took lengthy lunch 
breaks on March 13, 14, 15 and 16.  Green again met 
with petitioner on March 16 in an effort to resolve the 
problem.  When asked why he had taken 35 extra mi-
nutes for lunch that day, petitioner claimed to be sick.  
Green responded that on the day in question he had ob-
served the doctor drinking and talking at a restaurant and 
bar.  Green then suggested that petitioner, for his own 
convenience, change from full-time to part-time status at 
an adjusted compensation.  Petitioner declined to do so 
and Green admonished him that further violations of 
work rules would result in disciplinary action and even 
dismissal. 

In the early afternoon of June 26, Bernard Moore, 
who succeeded Green as district administrator, attempted 
but without success to see petitioner in the latter's office.  
Moore found him at a local bar laughing and talking, 
with a drink in front of him, his hair somewhat dishe-
veled, and his arm around a companion.  Petitioner later 
left the bar but did not  [*199]  return to his office that 
day.  Nor did he notify Moore of his proposed absence 
as required by Department rules.  Subsequently peti-
tioner attempted to have Moore record his absence as 
"sick leave." 

In his defense, petitioner testified that he had in fact 
been sick on the afternoon of June 26, and that after an 
unsuccessful attempt to telephone his wife, he had in-
formed a co-worker that he was going home. 5 He then 
went to a local bar and, after requesting a friend to call 
his wife, remained at the bar until she picked him up.  
Petitioner's version of the events was corroborated by his 
wife, a cocktail waitress, and the friend who had placed 
the call.  Petitioner admitted, however, that despite his 
illness, he had had two martinis at lunch. 
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5   Moore apparently was not available at that 
particular time. 

  [**778]   [***18]  Petitioner further testified that 
his longer lunch periods involved no more than 5 to 15 
extra minutes. In justification of this, he stated that he 
had more than made up for the time missed by skipping 
his morning and afternoon coffee breaks, by working 
more than his allotted time over holidays and by occa-
sionally taking work home with him.  He denied having 
a drinking problem and stated that his alcoholic intake 
during working hours was limited to an occasional drink 
or two at lunch. 

Three co-workers, including Dr. F. Audley Hale, the 
senior medical consultant and petitioner's immediate 
supervisor for 13 months, confirmed petitioner's testi-
mony that he rarely took coffee breaks.  They described 
him as efficient, productive and extremely helpful and 
cooperative, and stated that his work had never appeared 
to be affected by alcoholic consumption.  Dr. Hale rated 
petitioner's work as good to superior 6 and assessed him 
as "our right hand man as far as information concerning 
ear, nose and throat problems not only for the District 
Office but for the Region as well." He stated that the 
Department definitely needed someone with the doctor's 
skills. 
 

6   The reports prepared during petitioner's pro-
bationary period similarly rated his work. 

 The Department introduced no evidence to show, 
and indeed did not claim, that the quality or quantity of 
petitioner's work was in any way inadequate; his failure 
to comply with the prescribed time schedule did not im-
pede the effective performance of his own duties or those 
of his fellow workers.  Although petitioner was handi-
capped by relatively serious sight and speech impedi-
ments, the Department did not rely upon these physical 
deficiencies as grounds for dismissal; nor did it appear 
that these difficulties affected his work performance. 

 [*200]  On September 19, 1972, the hearing offic-
er submitted to the Board a proposed decision recom-
mending that the punitive action against petitioner be 
sustained without modification.  He made findings of 
fact in substance as follows: (1) That on February 28, 
1972, petitioner suffered a one-day suspension for a 
four-hour unexcused absence on January 10, 1972, for 
excessive lunch periods on January 11 and 19, 1972, and 
for a lengthy afternoon break spent at a bar on February 
25, 1972; (2) that despite efforts to accommodate peti-
tioner by extending his lunch break to one hour, he con-
tinued to exceed the prescribed period by five to ten mi-
nutes for the four days following his suspension and 
again on March 13, 14 and 15, 1972; (3) that on March 
16, 1972, petitioner took 1 hour and 35 minutes for lunch 

and claimed that this was due to illness when in fact he 
had been drinking; (4) that on the afternoon of June 26, 
1972, the district administrator found petitioner at a bar 
during work hours, with his hair disheveled, his arm 
around another patron and a drink in front of him; and 
(5) that the petitioner's unexcused absence on June 26, 
1972, was not due to illness. 

The hearing officer found that these facts constituted 
grounds for punitive action under section 19572, subdi-
vision (j) (inexcusable absence without leave).  In con-
sidering whether dismissal was the appropriate discip-
line, the officer noted that "[appellant] is 64 years old, 
has had a long and honorable medical career and is now 
handicapped by serious sight and speech difficulties.  
Also, the Senior Medical Consultant has no complaints 
about appellant's work." On the other hand, he pointed 
out that the Department's problems with petitioner dated 
back to 1970, that he had been warned, formally as well 
as informally, that compliance with Department rules 
was required,  and that he had nevertheless persisted in 
his pattern of misconduct. On this basis, the hearing of-
ficer concluded that there was no reason to anticipate 
improvement if petitioner were restored to his position 
and recommended that the Department's punitive action 
be affirmed.  The Board approved and adopted the 
hearing officer's proposed decision in its entirety  
[**779]   [***19]  and denied a petition for rehearing. 7 
These proceedings followed. 
 

7   The foregoing administrative actions con-
formed with the procedure prescribed by sections 

19574- 19588 for the dismissal of a permanent 
civil service employee. 

Petitioner urges both procedural and substantive 
grounds for annulling the Board's decision.  As to the 
procedural ground, he contends that the provisions of the 
State Civil Service Act (Act) governing the taking of 
punitive action against permanent civil service em-
ployees, without  [*201]  requiring a prior hearing, vi-
olate due process of law as guaranteed by both the Unit-
ed States Constitution and the California Constitution.  
As to the substantive grounds, he attacks the Board's 
decision on two bases: First, he argues that the Board's 
findings are not supported by substantial evidence; 
second, he asserts that the Board abused its discretion in 
approving petitioner's dismissal which, he claims, is un-
duly harsh and disproportionate to his allegedly wrongful 
conduct. 

I 

Turning first to petitioner's claims of denial of due 
process, we initially describe the pertinent statutory dis-
ciplinary procedure here under attack. 
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The California system of civil service employment 
has its roots in the state Constitution.  Article XXIV, 

section 1, subdivision (b), describes the overriding goal 
of this program of state employment: "In the civil service 
permanent appointment and promotion shall be made 
under a general system based on merit . . . ." 8 (Italics 
added.) (See also Assem. Interim Com. Rep., Civil Ser-
vice and State Personnel (1957-1959) Civil Service and 
Personnel Management, 1 Appendix to Assem. J. (1959 
Reg. Sess.) p. 21.) The use of merit as the guiding prin-
ciple in the appointment and promotion of civil service 
employees serves a two-fold purpose.  It at once 
"'[abolishes]  the so-called spoils system, and [at the 
same time] . . . [increases] the efficiency of the service 
by assuring the employees of continuance in office re-
gardless of what party may then be in power.  Efficiency 
is secured by the knowledge on the part of the employee 
that promotion to higher positions when vacancies occur 
will be the reward of faithful and honest service' [cita-
tion] . . . ." (Steen v. Board of Civil Service Commrs. 

(1945) 26 Cal.2d 716, 722 [160 P.2d 816].) The State 
Personnel Board is the administrative body charged with 
the enforcement of the Civil Service Act, including the 
review of punitive action taken against employees. 9 
 

8   Under the prescribed constitutional scheme, 
"[the] civil service includes every officer and 
employee of the state except as otherwise pro-
vided in this Constitution." (Cal. Const., art. 

XXIV, § 1, subd. (a).) Article XXIV, section 4, 
lists those categories of officers and employees 
who are exempt from the civil service. 
9   The composition of the Board is described in 
article XXIV, section 2, subdivision (a), of the 

California Constitution as follows: "There is a 
Personnel Board of 5 members appointed by the 
Governor and approved by the Senate, a majority 
of the membership concurring, for 10-year terms 
and until their successors are appointed and qual-
ified.  Appointment to fill a vacancy is for the 
unexpired portion of the term.  A member may 
be removed by concurrent resolution adopted by 
each house, two-thirds of the membership of each 
house concurring." 

The Board's duties are set forth in article 
XXIV, section 3, subdivision (a), as follows: 
"The Board shall enforce the civil service statutes 
and, by majority vote of all of its members, shall 
prescribe probationary periods and classifica-
tions, adopt other rules authorized by statute, and 
review disciplinary actions." 

  [*202]  To help insure that the goals of civil ser-
vice are not thwarted by those in power, the statutory 
provisions implementing the constitutional mandate of 

article XXIV, section 1, invest employees with substan-
tive and procedural protections against punitive actions 
by their superiors. 10 Under section 19500, "[the] tenure 
of every permanent  [**780]   [***20]  employee 
holding a position is during good behavior.  Any such 
employee may be . . . permanently separated [from the 
state civil service] through resignation or removal for 

cause . . . or terminated for medical reasons . . . ." (Italics 
added.) The "causes" which may justify such removal, or 
a less severe form of punitive action, 11 are statutorily 
defined.  (§ 19572.) 
 

10   In the instant case, we are concerned only 
with provisions of the Act insofar as they govern 
the disciplining of permanent employees (see fn. 
3, ante) and we limit our discussion accordingly. 
11   Section 19570 provides: "As used in this ar-
ticle, 'punitive action' means dismissal, demotion, 
suspension, or other disciplinary action." The 
Board has defined "other disciplinary action" to 
include, among other things, official reprimand 
and reduction in salary.  (Personnel Transactions 
Man., March 1972.) 

Section 19571 is the provision establishing 
general authority to take punitive action: "In 
conformity with this article and board rule, puni-
tive action may be taken against any employee, or 
person whose name appears on any employment 
list for any cause for discipline specified in this 
article." 

 The procedure by which a permanent employee 
may be dismissed or otherwise disciplined is described in 
sections 19574 through 19588.  Under section 19574, 12 
the "appointing power" 13 or its authorized representative 
may effectively take punitive action against an employee 
by simply notifying him of the action taken. 14 (Califor-

nia Sch. Employees Assn. v. Personnel Commission 

(1970) 3 Cal.3d 139, 144, fn. 2 [89 Cal.Rptr. 620, 474 

P.2d 436]; Personnel Transactions Man., March 1972.)  
[*203]  No particular form of notice is required.  (29 
Ops.Cal.Atty.Gen. 115, 120 (1957); Personnel Transac-
tions Man., March 1972.) However, within 15 days after 
the effective date of the action, the appointing power 
must serve upon the employee and file with the Board a 
written notice specifying: (1) the nature of the punish-
ment, (2) its effective date, (3) the causes therefor, (4) 
the employee's acts or omissions upon which the charges 
are based, and (5) the employee's right to appeal.  (§ 

19574.) 15 
 

12   Section 19574 provides as follows: "The 
appointing power, or any person authorized by 
him, may take punitive action against an em-
ployee for one or more of the causes for discip-
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line specified in this article by notifying the em-
ployee of the action, pending the service upon 
him of a written notice. Punitive action is valid 
only if a written notice is served on the employee 
and filed with the board not later than 15 calendar 
days after the effective date of the punitive ac-
tion. The notice shall be served upon the em-
ployee either personally or by mail and shall in-
clude: (a) a statement of the nature of the punitive 
action; (b) the effective date of the action; (c) a 
statement of the causes therefor; (d) a statement 
in ordinary and concise language of the acts or 
omissions upon which the causes are based; and 
(e) a statement advising the employee of his right 
to answer the notice and the time within which 
that must be done if the answer is to constitute an 
appeal." 
13   Under section 18524, "'[appointing] power' 
means a person or group having authority to 
make appointments to positions in the State civil 
service." 
14   For the procedure regulating discipline 
where charges against the employee are filed by a 
third party with the consent of the Board or the 
appointing power, see section 19583.5. 
15   See footnote 12, ante. 

In an opinion issued on March 26, 1953, the 
Attorney General described the "statement of 
causes" as follows: "Such statement of causes is 
not merely a statement of the statutory grounds 
for punitive action set forth in section 19572 but 
is a factual statement of the grounds of discipline 
which, although not necessarily pleaded with all 
the niceties of a complaint in a civil action or of 
an information or indictment in a criminal action, 
should be detailed enough to permit the employee 
to identify the transaction, to understand the na-
ture of the alleged offense and to obtain and pro-
duce the facts in opposition [citations]." (See 21 
Ops.Cal.Atty.Gen. 132, 137 (1953).) 

Except in cases involving minor disciplinary mat-
ters, 16 the employee has a right to an evidentiary hearing 
to challenge the action taken against him. 17 To obtain 
such a  [**781]   [***21]  hearing, the employee must 
file with the Board a written answer to the notice of pu-
nitive action within 20 days after service thereof. 18 The 
answer is deemed to constitute a denial of all allegations 
contained in the notice which are not expressly admitted 
as well as a request for a hearing or investigation.  (§ 

19575; see fn. 18, ante.) Failure to file an answer within 
the specified time period results in the punitive action 
becoming final.  (§ 19575.) 
 

16   Such minor disciplinary matters generally 
include those cases in which the discipline im-
posed is suspension without pay for 10 days or 
less.  Section 19576 describes the procedural 
rights of an employee subjected to this form of 
discipline. 
17   Section 19578 provides that "[whenever] an 
answer is filed to a punitive action other than a 
suspension without pay for 10 days or less, the 
board or its authorized representative shall within 
a reasonable time hold a hearing.  The board 
shall notify the parties of the time and place of 
the hearing.  Such hearing shall be conducted in 
accordance with the provisions of Section 11513 

of the Government Code, except that the em-
ployee and other persons may be examined as 
provided in Section 19580, and the parties may 
submit all proper and competent evidence against 
or in support of the causes." 
18   Section 19575 describes the procedure to be 
followed by an employee in answering a notice of 
punitive action: "No later than 20 calendar days 
after service of the notice of punitive action, the 
employee may file with the board a written an-
swer to the notice, which answer shall be deemed 
to be a denial of all of the allegations of the no-
tice of punitive action not expressly admitted and 
a request for hearing or investigation as provided 
in this article.  With the consent of the board or 
its authorized representative an amended answer 
may subsequently be filed.  If the employee fails 
to answer within the time specified or after an-
swer withdraws his appeal the punitive action 
taken by the appointing power shall be final.  A 
copy of the employee's answer and of any 
amended answer shall promptly be given by the 
board to the appointing power." 

 [*204]  In cases where the affected employee files 
an answer within the prescribed period, the Board, or its 
authorized representative, must hold a hearing within a 
reasonable time. (§ 19578; see fn. 17, ante.) As a general 
rule, the case is referred to the Board's hearing officer 
who conducts a hearing 19 and prepares a proposed deci-
sion which may be adopted, modified or rejected by the 
Board.  (§ 19582.) The Board must render its decision 
within a reasonable time after the hearing.  (§ 19583.) 20 
If the Board determines that the cause or causes for 
which the employee was disciplined were insufficient or 
not sustained by the employee's acts or omissions, or that 
the employee was justified in engaging in the conduct 
which formed the basis of the charges against him, it 
may modify or revoke the punitive action and order the 
employee reinstated to his position as of the effective 
date of the action or some later specified date.  (§ 

19583; see fn. 20, ante.) The employee is entitled to the 
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payment of salary for any period of time during which 
the punitive action was improperly in effect.  (§ 19584.) 
21 
 

19   At such hearing, the appointing power has 
the burden of proving by a preponderance of the 
evidence the acts or omissions of the employee 
upon which the charges are based and of estab-
lishing that these acts constitute cause for discip-
line under the relevant statutes.  (§§ 19572, 
19573.) The employee may try to avoid the con-
sequences of his actions by showing that he was 
justified in engaging in the conduct upon which 
the charges are based.  (See 21 
Ops.Cal.Atty.Gen. 132, 139 (1953).) 
20   Under the terms of section 19583, "[the] 
board shall render a decision within a reasonable 
time after the hearing or investigation.  The pu-
nitive action taken by the appointing power shall 
stand unless modified or revoked by the board.  
If the board finds that the cause or causes for 
which the punitive action was imposed were in-
sufficient or not sustained, or that the employee 
was justified in the course of conduct upon which 
the causes were based, it may modify or revoke 
the punitive action and it may order the employee 
returned to his position either as of the date of the 
punitive action or as of such later date as it may 
specify.  The decision of the board shall be en-
tered upon the minutes of the board and the offi-
cial roster." 
21   Section 19584 provides: "Whenever the 
board revokes or modifies a punitive action and 
orders that the employee be returned to his posi-
tion it shall direct the payment of salary to the 
employee for such period of time as the board 
finds the punitive action was improperly in effect. 

"Salary shall not be authorized or paid for 
any portion of a period of punitive action that the 
employee was not ready, able, and willing to 
perform the duties of his position, whether such 
punitive action is valid or not or the causes on 
which it is based state facts sufficient to consti-
tute cause for discipline. 

"From any such salary due there shall be de-
ducted compensation that the employee earned, 
or might reasonably have earned, during any pe-
riod commencing more than six months after the 
initial date of the suspension." 

  [**782]   [***22]  In the case of an adverse de-
cision by the Board, the employee may petition that body 
for a rehearing.  (§ 19586.) 22 As an alternative or in ad-
dition to the rehearing procedure, the employee may seek 
review of  [*205]  the Board's action by means of a 

petition for writ of administrative mandamus filed in the 
superior court.  (§ 19588; Boren v. State Personnel 

Board (1951) 37 Cal.2d 634, 637 [234 P.2d 981].) 23 
 

22   Section 19586 provides in pertinent part that 
"[within] thirty days after receipt of a copy of the 
decision rendered by the board in a proceeding 
under this article, the employee or the appointing 
power may apply for a rehearing by filing with 
the board a written petition therefor.  Within 
thirty days after such filing, the board shall cause 
notice thereof to be served upon the other parties 
to the proceedings by mailing to each a copy of 
the petition for rehearing, in the same manner as 
prescribed for notice of hearing. 

"Within sixty days after service of notice of 
filing of a petition for rehearing, the board shall 
either grant or deny the petition in whole or in 
part.  Failure to act upon a petition for rehearing 
within this sixty-day period is a denial of the pe-
tition." 
23   Section 19588 provides: "The right to peti-
tion a court for writ of mandate, or to bring or 
maintain any action or proceeding based on or 
related to any civil service law of this State or the 
administration thereof shall not be affected by the 
failure to apply for rehearing by filing written pe-
tition therefor with the board." 

The judicial review proceedings are go-
verned by Code of Civil Procedure section 

1094.5.  (Boren v. State Personnel Board, supra, 

at p. 637.) 

As previously indicated, petitioner asserts that this 
statutory procedure for taking punitive action against a 
permanent civil service employee violates due process of 
law as guaranteed by the Fifth and Fourteenth Amend-

ments to the United States Constitution and article I, 

sections 7 and 15 of the California Constitution.  His 
contention is that these provisions authorize a depriva-
tion of property without a prior hearing or, for that mat-
ter, without any of the prior procedural safeguards re-
quired by due process before a person may be subjected 
to such a taking at the hands of the state.  As it is clear 
that California's statutory scheme does provide for an 
evidentiary hearing after the discipline is imposed (§§ 

19578, 19580, 19581), we view the petitioner's constitu-
tional attack as directed against that section which per-
mits the punitive action to take effect without according 
the employee any prior procedural rights.  (§ 19574; see 
fn. 12, ante.) 

Our analysis of petitioner's contention proceeds in 
the light of a recent decision of the United States Su-
preme Court dealing with a substantially identical issue.  
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In Arnett v. Kennedy (1974) 416 U.S. 134 [40 L.Ed.2d 

15, 94 S.Ct. 1633], the high court was faced with a due 
process challenge to the provisions of the federal civil 
service act, entitled the Lloyd-LaFollette Act, regulating 
the disciplining of nonprobationary government em-
ployees.  (5 U.S.C. § 7501.) Under that statutory 
scheme, a nonprobationary employee may be "removed 
or suspended without pay only for such cause as will 
promote the efficiency of the service." (5 U.S.C. § 7501 

(a).) The same statute granting this substantive right to 
continued employment absent cause sets forth the pro-
cedural rights of an employee prior to discharge or sus-
pension. 

 [*206]  Pursuant to this statute and the regulations 
promulgated under it, the employee is entitled to 30 days 
advance written notice of the proposed action, including 
a detailed statement of the reasons therefor, the right to 
examine all materials relied upon to support the charges, 
the opportunity to respond either orally or in writing or 
both (with affidavits) before a representative of the em-
ploying agency with authority to make or recommend a 
final decision, and written notice of the agency's decision 
on or before the effective date of the action.  (5 U.S.C. § 

7501 (b); 5 C.F.R. § 752.202 (a), (b), (f).) The employee 
is not entitled to an evidentiary trial-type hearing until 
the appeal stage of the proceedings.  (5 C.F.R. §§ 

752.202 (b), 752.203, 771.205, 771.208, 
771.210-771.212, 772.305  [**783]   [***23]  (c).) 
The timing of this hearing -- after, rather than before the 
removal decision becomes effective -- constituted the 
basis for the employee's due process attack upon the dis-
ciplinary procedure. 

In a six to three decision, the court found the above 
procedure to be constitutional.  However, the court's full 
decision is embodied in five opinions which reveal vary-
ing points of view among the different justices.  As we 
proceed to consider petitioner's contention, we will at-
tempt to identify the general principles which emerge 
from these opinions as well as from the other recent de-
cisions of the court in the area of procedural due process 
and which are determinative of the matter before us. 

 (1) We begin our analysis in the instant case by 
observing that the California statutory scheme regulating 
civil service employment confers upon an individual who 
achieves the status of "permanent employee" a property 
interest in the continuation of his employment which is 
protected by due process. In Board of Regents v. Roth 

(1972) 408 U.S. 564 [33 L.Ed.2d 548, 92 S.Ct. 2701], the 
United States Supreme Court "made clear that the prop-
erty interests protected by procedural due process extend 
well beyond actual ownership of real estate, chattels, or 
money.  [Fn. omitted.]" (Id., at pp. 571-572 [33 L.Ed.2d 

at p. 557].) Rather, "[the] Fourteenth Amendment's pro-
cedural protection of property is a safeguard of the secu-

rity of interests that a person has already acquired in spe-
cific benefits.  These interests -- property interests -- 
may take many forms." (Id ., at p. 576 [33 L.Ed.2d at p. 

560].) 

Expanding upon its explanation, the Roth court 
noted: "To have a property interest in a benefit, a person 
clearly must have more than an abstract need or desire 
for it.  He must have more than a unilateral expectation 
of it.  He must, instead, have a legitimate claim of en-
titlement  [*207]  to it.  It is a purpose of the ancient 
institution of property to protect those claims upon which 
people rely in their daily lives, reliance that must not be 
arbitrarily undermined.  It is a purpose of the constitu-
tional right to a hearing to provide an opportunity for a 
person to vindicate those claims. 

"Property interests, of course, are not created by the 
Constitution.  Rather, they are created and their dimen-
sions are defined by existing rules or understandings that 
stem from an independent source such as state law -- 
rules or understandings that secure certain benefits and 
that support claims of entitlement to those benefits." (Id., 

at p. 577 [33 L.Ed.2d at p. 561].) 

 (2) Thus, when a person has a legally enforceable 
right to receive a government benefit provided certain 
facts exist, this right constitutes a property interest pro-
tected by due process.  (Goldberg v. Kelly (1970) 397 

U.S. 254, 261-262 [25 L.Ed.2d 287, 295-296, 90 S.Ct. 

1011]; see Geneva Towers Tenants Org. v. Federated 

Mortgage Inv. (9th Cir. 1974) 504 F.2d 483, 495-496 
(Hufstedler, J. dissenting).) Applying these principles, 
the high court has held that a teacher establishing "the 
existence of rules and understandings, promulgated and 
fostered by state officials, that . . . justify his legitimate 
claim of entitlement to continued employment absent 
'sufficient cause,'" has a property interest in such contin-
ued employment within the purview of the due process 
clause.  (Perry v. Sindermann (1972) 408 U.S. 593, 

602-603 [33 L.Ed.2d 570, 580, 92 S.Ct. 2694]; see also 
Board of Regents v. Roth, supra, 408 U.S. at pp. 576-578 

[33 L.Ed.2d at pp. 560-562].) And, in Arnett v. Kennedy, 

supra, 416 U.S. 134, six members of the court, relying 
upon the principles set forth in Roth, concluded that due 
process protected the statutory right of a nonprobationary 
federal civil service employee to continue in his position 
absent cause justifying his dismissal.  (Id., at p. 167 [40 

L.Ed.2d at pp. 40-41] (concurring opn., Justice Powell); 
id., at p. 185 [40 L.Ed.2d at p. 51] (concurring and dis-
senting opn., Justice White); id., at p. 203 [40 L.Ed.2d at 

p. 61] (dissenting opn., Justice Douglas); id., at p. 211 

[40 L.Ed.2d at p. 66] (dissenting opn., Justice Marshall).) 

 [**784]   [***24]  The California Act endows 
state employees who attain permanent status with a sub-
stantially identical property interest. Such employees 
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may not be dismissed or subjected to other disciplinary 
measures unless facts exist constituting "cause" for such 
discipline as defined in sections 19572 and 19573.  In 
the absence of sufficient cause, the permanent employee 
has a statutory right to continued employment free of 
these  [*208]  punitive measures.  (§ 19500.) This sta-
tutory right constitutes "a legitimate claim of entitle-
ment" to a government benefit within the meaning of 
Roth.  Therefore, the state must comply with procedural 
due process requirements before it may deprive its per-
manent employee of this property interest by punitive 
action. 

We therefore proceed to determine whether Califor-
nia's statutes governing such punitive action provide the 
minimum procedural safeguards mandated by the state 
and federal Constitutions.  In the course of our inquiry, 
we will discuss recent developments in the area of pro-
cedural due process which outline a modified approach 
for dealing with such questions. 

Until last year, the line of United States Supreme 
Court discussions beginning with Sniadach v. Family 

Finance Corp. (1969) 395 U.S. 337 [23 L.Ed.2d 349, 89 

S.Ct. 1820], and continuing with Fuentes v. Shevin 

(1972) 407 U.S. 67 [32 L.Ed.2d 556, 92 S.Ct. 1983], and 
the line of California decisions following Sniadach and 
Fuentes adhered to a rather rigid and mechanical inter-
pretation of the due process clause.  Under these deci-
sions, every significant deprivation -- permanent or 
merely temporary -- of an interest which qualified as 
"property" was required under the mandate of due 
process to be preceded by notice and a hearing absent 
"extraordinary" or "truly unusual" circumstances.  (Fu-

entes v. Shevin, supra, 407 U.S. 67, 82, 88, 90-91 [32 

L.Ed.2d 556, 570-571, 574-576]; Bell v. Burson (1971) 

402 U.S. 535, 542 [29 L.Ed.2d 90, 96, 91 S.Ct. 1586]; 
Boddie v. Connecticut (1971) 401 U.S. 371, 378-379 [28 

L.Ed.2d 113, 119-120, 91 S.Ct.  780]; Adams v. De-

partment of Motor Vehicles (1974) 11 Cal.3d 146, 155 

[113 Cal.Rptr. 145, 520 P.2d 961]; Brooks v. Small 

Claims Court (1973) 8 Cal.3d 661, 667-668 [105 

Cal.Rptr. 785, 504 P.2d 1249]; Randone v. Appellate 

Department (1971) 5 Cal.3d 536, 547 [96 Cal.Rptr. 709, 

488 P.2d 13]; Blair v. Pitchess (1971) 5 Cal.3d 258, 277 

[96 Cal.Rptr. 42, 486 P.2d 1242, 45 A.L.R.3d 1206]; 
McCallop v. Carberry (1970) 1 Cal.3d 903, 907 [83 

Cal.Rptr. 666, 464 P.2d 122].) These authorities un-
iformly held that such hearing must meet certain mini-
mum procedural requirements including the right to ap-
pear personally before an impartial official, to confront 
and cross-examine adverse witnesses, to present favora-
ble evidence and to be represented by counsel.  (Brooks 

v. Small Claims Court, supra, 8 Cal.3d at pp. 667-668; 
Rios v. Cozens (1972) 7 Cal.3d 792, 798-799 [103 

Cal.Rptr. 299, 499 P.2d 979], vacated sub nom.  Dept. 

Motor Vehicles of California v. Rios (1973) 410 U.S. 425 

[35 L.Ed.2d 398, 93 S.Ct. 1019], new dec.  Rios v. Co-

zens (1973) 9 Cal.3d 454 [107 Cal.Rptr. 784, 509 P.2d 

696]; see also Goldberg v.  Kelly (1970) 397 U.S. 254, 

267-271 [25 L.Ed.2d 287, 298-301, 90 S.Ct. 1011].) 

 [*209]  However, as we noted a short time ago in 
Beaudreau v. Superior Court (1975) 14 Cal.3d 448 [121 

Cal.Rptr. 585, 535 P.2d 713], more recent decisions of 
the high court have regarded the above due process re-
quirements as being somewhat less inflexible and as not 
necessitating an evidentiary trial-type hearing at the pre-
liminary stage in every situation involving a taking of 
property.  Although it would appear that a majority of 
the members of the high court adhere to the principle that 
some form of notice and hearing must precede a final 
deprivation of property (North Georgia Finishing, Inc. v. 

Di-Chem, Inc. (1975) 419 U.S. 601, 606, [42 L.Ed.2d 

751, 757, 95 S.Ct. 719]; Goss v. Lopez (1975) 419 U.S. 

565, 579 [42 L.Ed.2d 725, 737-738, 95 S.Ct. 729]; Mit-

chell v. W. T. Grant Co. (1974) 416 U.S. 600, 611-612 

[40 L.Ed.2d 406, 415-416, 94 S.Ct. 1895]; Arnett v. 

Kennedy, supra, 416 U.S. 134, 164 [40 L.Ed.2d 15, 39]  
[**785]  (concurring opn., Justice Powell), p. 178 [40 
L.Ed.2d pp. 46-47] (concurring and dissenting opn., Jus-
tice White), p. 212 [40 L.Ed.2d pp. 66-67] (dissenting 
opn., Justice Marshall)), nevertheless the court has made 
clear that "the timing and content of the notice and the 

nature of the hearing will depend on an appropriate ac-
commodation of the competing interests involved." 
(Goss v. Lopez, supra, 419 U.S. 565, 579 [42 L.Ed.2d 

725, 737], italics added; see also Mitchell v. W. T. Grant 

Co., supra, 416 U.S. at pp. 607-610 [40 L.Ed.2d at pp. 

413-415]; Arnett v. Kennedy, supra, 416 U.S. at pp. 

167-171 [40 L.Ed.2d at pp. 40-43] (concurring opn., 
Justice Powell), p. 188 [40 L.Ed.2d pp. 52-53] (concur-
ring and dissenting opn., Justice White).) In balancing 
such "competing interests involved" so as to determine 
whether a particular procedure permitting a taking of 
property without a prior hearing satisfies due process, 
the high court has taken into account a number of factors.  
Of significance among them are the following: whether 
predeprivation safeguards minimize the risk of error in 
the initial taking decision, whether the surrounding cir-
cumstances necessitate quick action, whether the postde-
privation hearing is sufficiently prompt, whether the in-
terim loss incurred by the person affected is substantial, 
and whether such person will be entitled to adequate 
compensation in the event the deprivation of his property 
interest proves to have been wrongful.  (Mitchell v. W. 

T. Grant Co., supra, 416 U.S. at pp. 607-610 [40 L.Ed.2d 

at pp. 413-415]; Arnett v. Kennedy, supra, 416 U.S. at 

pp. 167-171 [40 L.Ed.2d at pp. 40-43] (concurring opn., 
Justice Powell), pp. 188-193 [40 L.Ed.2d pp. 52-56] 
(concurring and dissenting opn., Justice White); see 
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Beaudreau v. Superior Court, supra, 14 Cal.3d 448, 

463-464.) 

These principles have been applied by the high court 
to measure the constitutional validity of state statutes 
granting creditors certain prejudgment summary reme-
dies.  In Mitchell v. W. T. Grant Co., supra, 416 U.S. 

600,  [*210]  the court upheld against due process at-
tack a Louisiana statute authorizing a state trial judge to 
order sequestration of a debtor's personal property upon 
the creditor's ex parte application, noting that both the 
creditor and the debtor had interests in the particular 
property seized, 24 that the creditor's interest might be 
seriously jeopardized by preseizure notice and hearing, 25 
and that adequate alternative procedural safeguards, in-
cluding an immediate postdeprivation hearing, were ac-
corded the debtor. 26 On the other hand, the high court 
struck down a Georgia statute permitting garnishment of 
a debtor's property pending litigation on the alleged debt 
"without notice or opportunity for an early hearing and 
without participation by a judicial officer." (North Geor-

gia Finishing, Inc. v. Di-Chem, Inc., supra, 419 U.S. 601, 

606 [42 L.Ed.2d 751, 757].) In reaching its decision, the 
court emphasized that "[the] Georgia garnishment statute 
has none of the saving characteristics of the Louisiana 
statute." (Id., at p. 607 [42 L.Ed.2d at p. 757].) 
 

24   Under the terms of the statute, the trial 
judge could order sequestration only if the credi-
tor proved by affidavit that he had a vendor's lien 
on the property and that the debtor had defaulted 
in making the required payments, thereby entitl-
ing the creditor to immediate possession.  (Id., at 

pp. 605-606 [40 L.Ed.2d at pp. 412-413].) 
25   The court noted that the debtor might ab-
scond with the property and that in any event the 
debtor's continued use thereof would decrease the 
property's value.  (Id., at pp. 608-609 [40 

L.Ed.2d at pp. 413-415].) 
26   The creditor was required to post a bond to 
cover the debtor's potential damages in the event 
of a wrongful taking.  At the postdeprivation 
hearing which was immediately available to the 
debtor, the creditor had the burden of making a 
prima facie showing of entitlement to the proper-
ty.  If he failed to do so, the debtor was entitled 
to return of his property and to an award of any 
damages.  (Id., at pp. 606-610 [40 L.Ed.2d at pp. 

412-415].) 

This modified position of the United States Supreme 
Court regarding such due process questions has also ex-
tended to the form of the hearing required.  In Goss v.  

Lopez, supra, 419 U.S. 565,  [***26]   [**786]  the 
court held that Ohio public school students had a prop-
erty as well as a liberty interest in their education and 

that they were therefore entitled to notice and hearing 
before they could be suspended or expelled from school.  
(Id., at pp. 574-581 [42 L.Ed.2d at pp. 734-739].) How-
ever, where the suspension was short, the court con-
cluded that the required "hearing" need be only an in-
formal discussion between student and disciplinarian,  at 
which the student should be informed of his alleged 
misconduct and permitted to explain his version of the 
events.  (Id., at pp. 581-582 [42 L.Ed.2d at p. 738-739].) 
Such a procedure, the court reasoned, "will provide a 
meaningful hedge against erroneous action." (Id., at p. 

583 [42 L.Ed.2d at p. 740].) On the other hand, the court 
carefully pointed out the limitations on its holding: "We 
stop short of construing the Due Process  [*211]  
Clause to require, countrywide, that hearings in connec-
tion with short suspensions must afford the student the 
opportunity to secure counsel, to confront and 
cross-examine witnesses supporting the charge, or to call 
his own witnesses to verify his version of the incident.  
Brief disciplinary suspensions are almost countless.  To 
impose in each such case even truncated trial-type pro-
cedures might well overwhelm administrative facilities 
in many places and, by diverting resources, cost more 
than it would save in educational effectiveness.  More-
over, further formalizing the suspension process and es-
calating its formality and adversary nature may not only 
make it too costly as a regular disciplinary tool but also 
destroy its effectiveness as part of the teaching process." 
(Id., at p. 583 [42 L.Ed.2d at p. 740].) 

Our present task of determining the requirements of 
due process under the particular circumstances of the 
case at bench is made easier by the Supreme Court's de-
cision in Arnett v. Kennedy, supra, 416 U.S. 134, 
upholding against constitutional attack the statutory pro-
cedure for the disciplining of nonprobationary federal 
civil service employees.  Initially, we note that the ra-
tionale adopted by the plurality opinion of Justice Rehn-
quist, joined by the Chief Justice and Justice Stewart, 
would obviate the need for any balancing of competing 
interests.  This rationale would apparently permit a state 
to narrowly circumscribe the procedures for depriving an 
individual of a statutorily created property right by 
simply establishing in the statute a procedural mechan-
ism for its enforcement.  (Id., at pp. 153-155 [40 

L.Ed.2d at pp. 32-34].) In such instances, it is reasoned, 
the individual "must take the bitter with the sweet," that 
is, the substantive benefit of the statute together with the 
procedural mechanism it prescribes to safeguard that 
benefit.  (Id., at pp. 153-154 [40 L.Ed.2d at pp.  

32-33].) Under this rationale, it is arguable that Califor-
nia's procedure for disciplining civil service employees 
would withstand petitioner's due process attack, since the 
substantive right of a permanent state worker to contin-
ued employment absent cause (§ 19500) may be "inex-
tricably intertwined [in the same set of statutes] with the 
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limitations on the procedures which are to be employed 
in determining that right . . . ." (Id., at pp. 153-154 [40 

L.Ed.2d at p. 33].) 

However, this theory was unequivocally rejected by 
the remaining six justices and indeed described by the 
dissenters as "a return, albeit in somewhat different ver-
bal garb, to the thoroughly discredited distinction be-
tween rights and privileges which once seemed to govern 
the applicability of procedural due process.  [Fn. omit-
ted.]" (See Justice Marshall's dissenting opn. at p. 211 

[40 L.Ed.2d at p. 66]; see also Justice  [*212]  Powell's 
concurring opn. at pp. 165-167 [40 L.Ed.2d at pp. 

39-41], and Justice White's concurring and dissenting 
opn. at pp. 177-178, 185 [40 L.Ed.2d at pp. 46-47, 51].) 

Where state procedures governing the taking of a 
property interest are at issue, all six justices were of the 
view that the existence of the interest is to be determined 
in the first place under applicable state law, but that the 
adequacy of the procedures is to be measured in the final 
analysis by applicable constitutional requirements of due 
process.  (Id., at p. 167 [40 L.Ed.2d at pp. 40-41] (con-
curring opn., Justice Powell), p. 185 [40 L.Ed.2d p. 51]  
[**787]  (concurring and dissenting opn., Justice 
White), p. 211 [40 L.Ed.2d p. 66] (dissenting opn., Jus-
tice Marshall).) "While the legislature may elect not to 
confer a property interest in . . . [civil service] employ-
ment [fn. omitted], it may not constitutionally authorize 
the deprivation of such an interest, once conferred, 
without appropriate procedural safeguards." (Id., at p. 

167 [40 L.Ed.2d at pp. 40-41] (concurring opn., Justice 
Powell); see also Justice White's concurring and dissent-
ing opn. at p. 185 [40 L.Ed.2d at p. 51], and Justice 
Marshall's dissenting opn. at p. 211 [40 L.Ed.2d at p. 

66].) 

In Arnett, the remaining six justices were of the opi-
nion that a full evidentiary "hearing must be held at some 
time before a competitive civil service employee maybe 
finally terminated for misconduct."  (Id., at p. 185 [40 

L.Ed.2d at p. 51], italics added (concurring and dissent-
ing opn., Justice White); see also, Justice Powell's con-
curring [opn. at p. 167 40 L.Ed.2d at pp. 40-41], and 
Justice Marshall's dissenting opn. at p. 212 [40 L.Ed.2d 

at pp. 66-67].) The question then narrowed to whether 
such a hearing had to be afforded prior to the time that 
the initial removal decision became effective. (Id., at p. 

167 [40 L.Ed.2d at pp. 40-41] (concurring opn., Justice 
Powell), p. 186 [40 L.Ed.2d at pp. 51-52] (concurring 
and dissenting opn., Justice White), p. 217 [40 L.Ed.2d 

at pp. 69-70] (dissenting opn., Justice Marshall).) 

In resolving this question, the above justices utilized 
a balancing test, weighing "the Government's interest in 
expeditious removal of an unsatisfactory employee . . . 
against the interest of the affected employee in continued 

public employment." (Id., at pp. 167-168 [40 L.Ed.2d at 

p. 41] (concurring opn., Justice Powell); see also Justice 
White's concurring and dissenting opn. at p. 188 [40 

L.Ed.2d at pp. 52-53], and Justice Marshall's dissenting 
opn. at p. 212 [40 L.Ed.2d at pp. 66-67].) On one side 
was the government's interest in "the maintenance of 
employee efficiency and discipline. Such factors are es-
sential if the Government is  [*213]  to perform its re-
sponsibilities effectively and economically.  To this end, 
the Government, as an employer, must have wide discre-
tion and control over the management of its personnel 
and internal affairs.  This includes the prerogative to 
remove employees whose conduct hinders efficient op-
eration and to do so with dispatch.  Prolonged retention 
of a disruptive or otherwise unsatisfactory employee can 
adversely affect discipline and morale in the work place, 
foster disharmony, and ultimately impair the efficiency 
of an office or agency.  Moreover, a requirement of a 
prior evidentiary hearing would impose additional ad-
ministrative costs, create delay, and deter warranted dis-
charges.  Thus, the Government's interest in being able 
to act expeditiously to remove an unsatisfactory em-
ployee is substantial.  [Fn. omitted.]" (Id., at p. 168 [40 

L.Ed.2d at p. 41] (concurring opn., Justice Powell); see 
also Justice White's concurring and dissenting opn. at pp. 

193-194 [40 L.Ed.2d at pp. 55-56] and Justice Marshall's 
dissenting opn. at pp. 223-225 [40 L.Ed.2d at pp. 

73-74].) 

Balanced against this interest of the government was 
the employee's countervailing interest in the continuation 
of his public employment pending an evidentiary hear-
ing: "During the period of delay, the employee is off the 
Government payroll.  His ability to secure other em-
ployment to tide himself over may be significantly hin-
dered by the outstanding charges against him.  [Fn. 
omitted.] Even aside from the stigma that attends a dis-
missal for cause, few employers will be willing to hire 
and train a new employee knowing that he will return to 
a former Government position as soon as an appeal is 
successful.  [Fn. omitted.] And in many States, . . . a 
worker discharged for cause is not even eligible for un-
employment compensation.  [Fn. omitted.]" 27 (Id., at pp. 

219-220 [40 L.Ed.2d at p. 71]  [**788]   [***28]  
(dissenting opn., Justice Marshall); see also, Justice 
White's concurring and dissenting opn. at pp. 194-195 

[40 L.Ed.2d at pp. 56-57] and Justice Powell's concur-
ring opn. at p. 169 [40 L.Ed.2d at p. 42].) 
 

27   Under California law, "[an] individual is 
disqualified for unemployment compensation 
benefits if the director finds that . . . he has been 
discharged for misconduct connected with his 
most recent work." (Unemp. Ins. Code, § 1256.) 
Thus, a state civil service employee who has been 
discharged for cause may be disqualified from 
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receiving unemployment compensation in some 
circumstances. 

 The justices reached varying conclusions in resolv-
ing this balancing process.  Justice Powell, joined by 
Justice Blackmun, concluded that the federal discharge 
procedures comported with due process requirements.  
In reaching this result, however, he emphasized the nu-
merous preremoval safeguards accorded the employee as 
well as the right to compensation  [*214]  guaranteed 
the latter if he prevailed at the subsequent evidentiary 
hearing: "The affected employee is provided with 30 
days' advance written notice of the reasons for his pro-
posed discharge and the materials on which the notice is 
based.  He is accorded the right to respond to the 
charges both orally and in writing, including the submis-
sion of affidavits.  Upon request, he is entitled to an 
opportunity to appear personally before the official hav-
ing the authority to make or recommend the final deci-
sion.  Although an evidentiary hearing is not held, the 
employee may make any representations he believes 
relevant to his case.  After removal, the employee rece-
ives a full evidentiary hearing, and is awarded backpay if 
reinstated.  See 5 CFR §§ 771.208 and 772.305; 5 

U.S.C. § 5596. These procedures minimize the risk of 
error in the initial removal decision and provide for 
compensation for the affected employee should that de-
cision eventually prove wrongful.  [Fn. omitted.]." (Id., 

at p. 170 [40 L.Ed.2d at p. 42].) 

Justice White, concurring in part and dissenting in 
part, agreed that due process mandated some sort of pre-
liminary notice and hearing, and similarly "[concluded] 
that the statute and regulations provisions to the extent 
they require 30 days' advance notice and a right to make 
a written presentation satisfy minimum constitutional 
requirements." (Id., at pp. 195-196 [40 L.Ed.2d at p. 

57].) 28 
 

28   Justice White's dissent was based upon his 
view that the employee in Arnett had not been 
accorded an impartial hearing officer in the pre-
termination proceeding, which he found was re-
quired by both due process and the federal sta-
tutes.  (Id., at p. 199 [40 L.Ed.2d at p. 59].) 

Justice Marshall, joined by Justices Douglas and 
Brennan, dissented, apparently adhering to the "former 
due process test" requiring an "unusually important go-
vernmental need to outweigh the right to a prior hear-
ing." 29 (Id., at p. 222 [40 L.Ed.2d at pp. 72-73], quoting 
from Fuentes v. Shevin, supra, 407 U.S. at p. 91, fn. 23 

[32 L.Ed.2d at p. 576]; see also Justice Marshall's dis-
senting opn. at pp. 217-218, 223 [40 L.Ed.2d at pp. 

69-70, 73].) Finding that the government's interest in 
prompt removal of an unsatisfactory employee was not 
the sort of vital concern justifying resort to summary 

procedures, the dissenters concluded that a nonprobatio-
nary employee was entitled to a full evidentiary hearing 
prior to discharge, at which he could appear before an 
independent, unbiased decisionmaker and confront and 
cross-examine adverse witnesses.  (Id., at pp. 214-216, 

226-227 [40 L.Ed.2d at pp. 67-69, 74-75].) 
 

29   Justice Douglas also wrote a separate dis-
senting opinion in which he concluded that the 
employee in Arnett had been fired for exercising 
his right of free speech, and therefore that the 
discharge violated the First Amendment to the 

United States Constitution.  (Id., at pp. 203-206 

[40 L.Ed.2d at pp. 61-63].) 

  [*215]  Applying the general principles we are 
able to distill from these various opinions, we are con-
vinced that the provisions of the California Act concern-
ing the taking of punitive action against a permanent 
civil service employee do not fulfill minimum constitu-
tional demands.  (3) It is clear that due process does not 
require the state to provide the employee with a full tri-
al-type evidentiary hearing prior to the initial taking of 
punitive action. However, at least six justices on the high 
court agree that due process does mandate that the em-
ployee be accorded certain procedural rights before the 
discipline becomes effective. As a minimum, these pre-
removal safeguards must include notice of the proposed 
action, the reasons therefor, a copy of the charges and 
materials upon which  [**789]   [***29]  the action is 
based, and the right to respond, either orally or in writ-
ing, to the authority initially imposing discipline. 

California statutes governing punitive action provide 
the permanent employee with none of these prior proce-
dural rights.  Under section 19574, the appointing power 
is authorized to take punitive action against a permanent 
civil service employee by simply notifying him thereof.  
The statute specifies no particular form of notice, nor 
does it require advance warning.  Thus, oral notification 
at the time of the discipline is apparently sufficient.  
(See 29 Ops.Cal.Atty.Gen. 115, 120 (1957), and Person-
nel Transactions Man., March 1972.) The employee need 
not be informed of the reasons for the discipline or of his 
right to a hearing until 15 days after the effective date of 
the punitive action. (§ 19574.) It is true that the em-
ployee is entitled to a full evidentiary hearing within a 
reasonable time thereafter (§ 19578), and is compensated 
for lost wages if the Board determines that the punitive 
action was improper.  (§ 19584.) However, these post-
removal safeguards do nothing to protect the employee 
who is wrongfully disciplined against the temporary de-
privation of property to which he is subjected pending a 
hearing.  (4) Because of this failure to accord the em-
ployee any prior procedural protections to "minimize the 
risk of error in the initial removal decision" (Arnett v. 
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Kennedy, supra, 416 U.S. at p. 170 [40 L.Ed.2d at p. 42] 
(concurring opn., Justice Powell)), we hold that the pro-
visions of the State Civil Service Act,  including in par-
ticular section 19574, governing the taking of punitive 
action against a permanent civil service employee violate 
the due process clauses of the Fifth and Fourteenth 

Amendments to the United States Constitution and of 
article I, sections 7 and 15 of the California Constitution. 

Defendants fail to persuade us to the contrary.  Re-
lying upon cases which antedate Arnett v. Kennedy, su-

pra, 416 U.S. 134, defendants first contend that we must 
apply a different and less stringent standard of due  
[*216]  process in judging the state's exercise of a "pro-
prietary" as opposed to a "regulatory" function.  Where 
the state is acting as an "employer," so the argument 
goes, the balancing process must be more heavily 
weighted in favor of insuring flexibility in its operation; 
therefore, due process is satisfied as long as a hearing is 
provided at some stage of the proceedings.  The Su-
preme Court's decision in Arnett v. Kennedy, supra, 416 

U.S. 134, adequately disposes of this argument.  In view 
of our extensive analysis of this decision we need not say 
anything further except to observe that nowhere in that 
case does any member of the high court advocate the 
distinction advanced by defendants. 

Defendants further contend that emergency cir-
cumstances may arise in which the immediate removal of 
an employee is essential to avert harm to the state or to 
the public.  Adverting to section 19574.5, 30 which per-
mits the appointing power to order an employee on leave 
of absence for a limited period of time, defendants argue 
that situations not covered by this statute  [**790]   
[***30]  but necessitating similar prompt action may 
conceivably arise under section 19574 (see fn. 12, ante).  
In answering this argument, we need only point out that 
section 19574 is not limited to the extraordinary cir-
cumstances which defendants conjure up.  (Sniadach v. 

Family Finance Corp., supra, 395 U.S. 337, 339 [23 

L.Ed.2d 349, 352]; Randone v. Appellate Department, 

supra, 5 Cal.3d at pp. 541, 553; Blair v. Pitchess, supra, 

5 Cal.3d at p. 279.) Indeed, the instant case presents an 
example of the statute's operation in a situation requiring 
no special protection of the state's interest in prompt re-
moval. (Sniadach, supra, 395 U.S. at p. 339 [23 L.Ed.2d 

at p. 352].) Thus, since the statute "does not narrowly 
draw into focus those 'extraordinary circumstances' in 
which [immediate action] may be actually required," we 
remain convinced that the California procedure govern-
ing punitive action fails to satisfy either federal or state 
due process standards.  (Randone v. Appellate Depart-

ment, supra, 5 Cal.3d at p. 541.) 
 

30   Section 19574.5 provides: "Pending inves-
tigation by the appointing power of accusations 

against an employee involving misappropriation 
of public funds or property, drug addiction, mi-
streatment of persons in a state institution, im-
morality, or acts which would constitute a felony 
or a misdemeanor involving moral turpitude, the 
appointing power may order the employee on 
leave of absence for not to exceed 15 days.  The 
leave may be terminated by the appointing power 
by giving 48 hours' notice in writing to the em-
ployee. 

"If punitive action is not taken on or before 
the date such a leave is terminated, the leave shall 
be with pay. 

"If punitive action is taken on or before the 
date such leave is terminated, the punitive action 
may be taken retroactive to any date on or after 
the date the employee went on leave.  Notwith-
standing the provisions of Section 19574, the pu-
nitive action, under such circumstances, shall be 
valid if written notice is served upon the em-
ployee and filed with the board not later than 15 
calendar days after the employee is notified of the 
punitive action." 

  [*217]  II 

 (5) (See fn. 31.) Having determined that the proce-
dure used to dismiss petitioner denied him due process of 
law as guaranteed by both the United States Constitution 
and the California Constitution, we proceed to examine 
under the well established standards of review 31 the 
Board's action taken against petitioner.  Petitioner first 
contends that the Board's findings are not supported by 
substantial evidence.  Specifically he disputes the 
Board's determination that his absences on March 16 and 
June 26, 1972, were due to his drinking rather than to 
illness. 
 

31   The Board is "a statewide administrative 
agency which derives [its] adjudicating power 
from [article XXIV, section 3, of] the Constitu-
tion . . . [; therefore, its factual determinations] 
are not subject to re-examination in a trial de no-
vo but are to be upheld by a reviewing court if 
they are supported by substantial evidence.  [Ci-
tations.]" (Shepherd v. State Personnel Board 

(1957) 48 Cal.2d 41, 46 [307 P.2d 4]; see also 
Strumsky v. San Diego County Employees Re-

tirement Assn. (1974) 11 Cal.3d 28, 35-36 [112 

Cal.Rptr. 805, 520 P.2d 29].) 

  (6) The findings challenged are based upon the 
testimony of two apparently credible witnesses, Gerald 
Green and Bernard Moore, who stated that they perso-
nally observed petitioner at a bar drinking on the dates in 
question.  With respect to the June 26th incident, peti-
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tioner himself testified that he had consumed two marti-
nis at lunch, despite his illness. Clearly this evidence is 
sufficient to support the Board's findings with respect to 
the cause of petitioner's absences on these two occasions. 

III 

Petitioner finally contends that the penalty of dis-
missal is clearly excessive and disproportionate to his 
alleged wrong.  We agree. 

Generally speaking, "[in] a mandamus proceeding to 
review an administrative order, the determination of the 
penalty by the administrative body will not be disturbed 
unless there has been an abuse of its discretion." (Magit 

v. Board of Medical Examiners (1961) 57 Cal.2d 74, 87 

[17 Cal.Rptr. 488, 366 P.2d 816]; see also Nightingale v. 

State Personnel Board (1972) 7 Cal.3d 507, 514-516 

[102 Cal.Rptr. 758, 498 P.2d 1006]; Harris v. Alcoholic 

Bev. etc. Appeals Bd. (1965) 62 Cal.2d 589, 594 [43 

Cal.Rptr. 633, 400 P.2d 745]; Martin  v. Alcoholic Bev. 

etc. Appeals Bd. (1961) 55 Cal.2d 867, 876 [13 Cal.Rptr. 

513, 362 P.2d 337].)  (7) Nevertheless, while the ad-
ministrative body has a broad discretion in respect to the 
imposition of a penalty or discipline, "it does not have 
absolute and unlimited power.  It is bound to exercise 
legal  [*218]  discretion, which is, in the circumstances, 
judicial discretion." (Harris, supra, citing Martin, supra, 
and Bailey v. Taaffe (1866) 29 Cal. 422, 424.) In consi-
dering whether such abuse occurred in  [**791]   
[***31]  the context of public employee discipline, we 
note that the overriding consideration in these cases is 
the extent to which the employee's conduct resulted in, or 
if repeated is likely to result in, "[harm] to the public 
service." (Shepherd v. State Personnel Board, supra, 48 

Cal.2d 41, 51; see also Blake v. State Personnel Board 

(1972) 25 Cal.App.3d 541, 550-551, 554 [102 Cal.Rptr. 

50].) Other relevant factors include the circumstances 
surrounding the misconduct and the likelihood of its re-
currence.  (Blake, supra, at p. 554.) 

 (8) Consideration of these principles in the instant 
case leads us to conclude that the discipline imposed was 
clearly excessive.  The evidence adduced at the hearing 
and the hearing officer's findings, adopted by the Board, 
establish that the punitive dismissal was based upon the 
doctor's conduct in extending his lunch break beyond his 
allotted one hour on numerous occasions, generally by 
five to fifteen minutes, and in twice leaving the office for 
several hours without permission.  It is true that these 
transgressions continued after repeated warnings and 
admonitions by administrative officials, who made rea-
sonable efforts to accommodate petitioner's needs.  It is 
also noteworthy that petitioner had previously suffered a 
one-day suspension for similar misconduct. 

However, the record is devoid of evidence directly 
showing how petitioner's minor deviations from the pre-

scribed time schedule adversely affected the public ser-
vice. 32 To the contrary, the undisputed evidence indi-
cates that he more than made up for the excess lunch 
time by working through coffee breaks as well as on 
some evenings and holidays.  With perhaps one or two 
isolated exceptions, 33 it was not shown that his conduct 
in any way inconvenienced those with whom he worked 
or prevented him from effectively performing his duties. 
 

32   Mr. Green testified on cross-examination 
that there was some latitude with respect to the 
hours kept by professional people in the office, as 
long as they worked 40 hours per week and re-
ceived Green's approval. 
33   Apparently, petitioner's unexcused absence 
on the afternoon of June 26, 1972, inconve-
nienced Moore who wished to see him on a rou-
tine business matter. 

Dr. Hale, senior medical consultant and petitioner's 
immediate supervisor for about 13 months, rated his 
work as good to superior, compared it favorably with 
that of other physicians in the office, and described him 
as efficient, productive, and the region's "right hand 
man" on ear, nose and throat problems.  Two other em-
ployees who worked with petitioner testified that he was 
informative, cooperative, helpful,  [*219]  extremely 
thorough and productive.  No contrary evidence was 
presented by or on behalf of the Department of Health 
Care Services. 

In his proposed decision, adopted by the Board, the 
hearing officer stated: "Appellant is 64 years old, has had 
a long and honorable medical career and is now handi-
capped by serious sight and speech difficulties.  Also, 
the Senior Medical Consultant has no complaints about 
appellant's work.  [para. ] Consideration of appellant's 
age, his physical problems, the lack of any apparent af-
fect on his work and sympathy for the man and his fami-
ly are all persuasive arguments in favor of finding that 
appellant be given just one more chance." In testifying, 
petitioner apologized for his conduct and promised to 
adhere strictly to the rules if given another opportunity to 
do so. 

Our views on this issue should not be deemed, nor 
are they intended, to denigrate or belittle administrative 
interest in requiring strict compliance with work hour 
requirements.  The fact that an employee puts in his 40 
hours per week by rearranging his breaks to suit his per-
sonal convenience is not enough.  An administrator may 
properly insist upon adherence to a prescribed time 
schedule, as this may well be essential to the mainten-
ance of an efficient and productive office.  Nor do we  
[**792]   [***32]  imply that an employee's failure to 
comply with the rules regulating office hours may not 
warrant punitive action, possibly in the form of dismis-
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sal, under the appropriate circumstances.  Indeed, in the 
instant case, a less severe discipline is clearly justified; 
and we do not rule out the possibility of future dismissal 
if petitioner's transgressions persist. 

However, considering all relevant factors in light of 
the overriding concern for averting harm to the public 
service, we are of the opinion that the Board clearly 
abused its discretion in subjecting petitioner to the most 
severe punitive action possible for his misconduct. 

In sum, we conclude that the dismissal of petitioner 
was improper for two reasons: First, the procedure by 
which the discharge was effectuated denied him due 
process of law, as guaranteed by the Fifth and Four-

teenth Amendments to the United States Constitution, 
and article I, sections 7 and 15, of the California Consti-

tution; second, the penalty of dismissal was clearly ex-
cessive and disproportionate to the misconduct on which 
it was based. 

Therefore, upon remand the trial court should issue a 
peremptory writ of mandate directing the State Personnel 
Board to annul and set aside its  [*220]  decision sus-
taining without modification the punitive action of dis-
missal taken by the State Department of Health Care 
Services against petitioner John F. Skelly, M.D., and to 
reconsider petitioner's appeal in light of this opinion. 34 
 

34   As petitioner has heretofore been accorded a 
full evidentiary hearing in this matter, it is unne-
cessary for the Board to order the Department to 
reinstitute new proceedings against him in order 
to impose an appropriate discipline in respect to 
the conduct involved herein. 

The judgment is reversed and the cause is remanded 
to the trial court for further proceedings in conformity 
with this opinion.   
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Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

BEFORE THE 

COMMISSION ON STATE MANDATES 
STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

San Diego Regional Water Quality Control 
Board Order No. R9-2007-0001  
Permit CAS0108758 
Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), 
D.5, E.2.f, E.2.g, F.1, F.2, F.3, I.1, I.2, I.5, 
J.3.a.(3)(c)iv-viii & x-xv, and L. 
 
Filed June 20, 2008, by the County of  
San Diego, Cites of Carlsbad, Del Mar, 
Imperial Beach, Lemon Grove, Poway, 
San Marcos, Santee, Solana Beach, Chula 
Vista, Coronado, Del Mar, El Cajon, Encinitas, 
Escondido, Imperial Beach, La Mesa, Lemon 
Grove, National City, Oceanside, San Diego, 
and Vista, Claimants. 

Case No.:  07-TC-09 

  
    Discharge of Stormwater Runoff -   
    Order No. R9-2007-0001 
     

 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 
 

(Adopted on March 26, 2010) 

STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during a 
regularly scheduled hearing on March 26, 2010.  Tim Barry, John VanRhyn, Helen Peak,  
Shawn Hagerty and James Lough appeared on behalf of the claimants.  Elizabeth Jennings 
appeared on behalf of the State Water Resources Control Board.  Carla Shelton and Susan 
Geanacou appeared on behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a 
vote of 6-1. 

Summary of Findings 
The test claim, filed by the County of San Diego and several cities, alleges various activities 
related to reducing stormwater pollution in compliance with a permit issued by the San Diego 
Regional Water Quality Control Board, a state agency. 

The Commission finds that the following activities in the permit (as further specified on pp. 122-
132 below) are a reimbursable state-mandated new program or higher level of service within the 
meaning of article XIII B, section 6 of the California Constitution:   
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Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

• street sweeping (permit part D.3.a(5)); 
• street sweeping reporting (part J.3.a.(3)(c) x-xv);  
• conveyance system cleaning (part D.3.a.(3));  
• conveyance system cleaning reporting (J.3.a.(3)(c)(iv)-(viii)); 
• educational component (part D.5.a.(1)-(2) & D.5.b.(1)(c)-(d) & D.5.(b)(3)); 
• watershed activities and collaboration in the Watershed Urban Runoff Management 

Program (part E.2.f & E.2.g);  
• Regional Urban Runoff Management Program (parts F.1., F.2. & F.3);  
• program effectiveness assessment (parts I.1 & I.2); 
• long-term effectiveness assessment (part I.5) and  
• all permittee collaboration (part L.1.a.(3)-(6)). 

The Commission also finds that the following test claim activities are not reimbursable because 
the claimants1 have fee authority sufficient (within the meaning of Gov. Code § 17556, subd. (d)) 
to pay for them: hydromodification management plan (part D.1.g) and low-impact development 
(parts D.1.d.(7) & D.1.d.(8)), as specified below. 

Further, the Commission finds the following would be identified as offsetting revenue in the 
parameters and guidelines:  

• Any fees or assessments approved by the voters or property owners for any activities in 
the permit, including those authorized by Public Resources Code section 40059 for street 
sweeping or reporting on street sweeping, and those authorize by Health and Safety Code 
section 5471, for conveyance-system cleaning, or reporting on conveyance-system 
cleaning; and 

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
and that are imposed for street sweeping. 

• Effective January 1, 2010, fees imposed pursuant to Water Code section 16103 only to 
the extent that a local agency voluntarily complies with Water Code section 16101 by 
developing a watershed improvement plan pursuant to Statutes 2009, chapter 577, and the 
Regional Board approves the plan and incorporates it into the test claim permit to satisfy 
the requirements of the permit.  

BACKGROUND 
The claimants allege various activities for reducing stormwater pollution in compliance with a 
permit issued by the California Regional Water Quality Control Board, San Diego Region, 
(Regional Board), a state agency.  Before discussing the specifics of the permit, an overview of 
the permit’s purpose, and municipal stormwater pollution in general, puts the permit in context. 

                                                 
1 In this analysis, claimants and the permit term “copermittees” are used interchangeably, even 
though two of the copermittees (the San Diego Unified Port District and San Diego County 
Regional Airport Authority) are not claimants.  The following are the claimants and copermittees 
that are subject to the permit requirements: Carlsbad, Chula Vista, Coronado, Del Mar, El Cajon, 
Encinitas, Escondido, Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, 
Poway, San Diego, San Marcos, Santee, Solana Beach, Vista, County of San Diego.   
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Municipal Stormwater 

The purpose of the permit is to specify “requirements necessary for the copermittees2 to reduce 
the discharge of pollutants in urban runoff to the maximum extent practicable (MEP).”  Each of 
the copermittees or dischargers “owns or operates a municipal separate storm sewer system 
(MS4),3 through which it discharges urban runoff into waters of the United States within the San 
Diego region.”  

Stormwater4 runoff flowing untreated from urban streets directly into creeks, streams, rivers, 
lakes and the ocean, creates pollution, as the Ninth Circuit Court of Appeal has stated: 

Storm water runoff is one of the most significant sources of water pollution in the 
nation, at times “comparable to, if not greater than, contamination from industrial 
and sewage sources.” [Citation omitted.]  Storm sewer waters carry suspended 
metals, sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable 
trash, used motor oil, raw sewage, pesticides, and other toxic contaminants into 
streams, rivers, lakes, and estuaries across the United States.  [Citation omitted.]  
In 1985, three-quarters of the States cited urban storm water runoff as a major 
cause of waterbody impairment, and forty percent reported construction site 
runoff as a major cause of impairment. Urban runoff has been named as the 
foremost cause of impairment of surveyed ocean waters. Among the sources of 
storm water contamination are urban development, industrial facilities, 
construction sites, and illicit discharges and connections to storm sewer systems.5  

Because of these stormwater pollution problems described by the Ninth Circuit, both California 
and the federal government regulate stormwater runoff. 

California Law 

The California Supreme Court summarized the state statutory scheme and regulatory agencies 
applicable to this test claim as follows: 
                                                 
2 “Copermittees” are entities responsible for National Pollutant Discharge Elimination System 
(NPDES) permit conditions pertaining to their own discharges.  (40 C.F.R. § 122.26  (b)(1).) 
3 Municipal separate storm sewer system means a conveyance or system of conveyances 
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, 
man-made channels, or storm drains):  (i) Owned or operated by a State, city, town, borough, 
county, parish, district, association, or other public body (created by or pursuant to State law) 
having jurisdiction over disposal of sewage, industrial wastes, storm water, or other wastes, 
including special districts under State law such as a sewer district, flood control district or 
drainage district, or similar entity, or an Indian tribe or an authorized Indian tribal organization, 
or a designated and approved management agency under section 208 of the CWA that discharges 
to waters of the United States;  (ii) Designed or used for collecting or conveying storm water;  
(iii) Which is not a combined sewer; and (iv) Which is not part of a Publicly Owned Treatment 
Works (POTW) as defined at 40 CFR 122.2.  (40 C.F.R. § 122.26 (b)(8).) 
4 Storm water means “storm water runoff, snow melt runoff, and surface runoff and drainage.” 
(40 C.F.R. § 122.26 (b)(13).) 
5  Environmental Defense Center, Inc. v. U.S. E.P.A. (2003) 344 F.3d 832, 840-841. 
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In California, the controlling law is the Porter-Cologne Water Quality Control Act 
(Porter-Cologne Act), which was enacted in 1969. (Wat. Code, § 13000 et seq., 
added by Stats.1969, ch. 482, § 18, p. 1051.)  Its goal is “to attain the highest 
water quality which is reasonable, considering all demands being made and to be 
made on those waters and the total values involved, beneficial and detrimental, 
economic and social, tangible and intangible.” (§ 13000.) The task of 
accomplishing this belongs to the State Water Resources Control Board (State 
Board) and the nine Regional Water Quality Control Boards; together the State 
Board and the regional boards comprise “the principal state agencies with primary 
responsibility for the coordination and control of water quality.” (§ 13001.)  

Whereas the State Board establishes statewide policy for water quality control 
(§ 13140), the regional boards “formulate and adopt water quality control plans 
for all areas within [a] region” (§ 13240).6 

In California, wastewater discharge requirements established by the regional 
boards are the equivalent of the NPDES permits [national pollutant discharge 
elimination system] required by federal law. (§ 13374.)7 

As to waste discharge requirements, section 13377 of the California Water Code states: 

Notwithstanding any other provision of this division, the state board or the regional 
boards shall, as required or authorized by the Federal Water Pollution Control Act, as 
amended, issue waste discharge requirements and dredged or fill material permits which 
apply and ensure compliance with all applicable provisions of the act and acts   
amendatory thereof or supplementary, thereto, together with any more stringent effluent 
standards or limitations necessary to implement water quality control plans, or for the 
protection of beneficial uses, or to prevent nuisance. 

Much of what the Regional Board does, especially that pertains to permits like the one in this 
claim, is based in the federal Clean Water Act. 

Federal Law 

The Federal Clean Water Act (CWA) was amended in 1972 to implement a permitting system 
for all discharges of pollutants8 from point sources9 to waters of the United States, since 

                                                 
6 City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619. 
7 Id. at page 621.  State and regional board permits allowing discharges into state waters are 
called “waste discharge requirements.” (Wat. Code, § 13263). 
8 According to the federal regulations, “Discharge of a pollutant” means: (a) Any addition of any 
“pollutant” or combination of pollutants to “waters of the United States” from any “point 
source,” or (b) Any addition of any pollutant or combination of pollutants to the waters of the 
“contiguous zone” or the ocean from any point source other than a vessel or other floating craft 
which is being used as a means of transportation.  This definition includes additions of pollutants 
into waters of the United States from: surface runoff which is collected or channeled by man; 
discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other 
person which do not lead to a treatment works; and discharges through pipes, sewers, or other 
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discharges of pollutants are illegal except under a permit.10  The permits, issued under the 
national pollutant discharge elimination system, are called NPDES permits.  Under the CWA, 
each state is free to enforce its own water quality laws so long as its effluent limitations11 are not 
“less stringent” than those set out in the CWA (33 USCA 1370).  The California Supreme Court 
described NPDES permits as follows: 

Part of the federal Clean Water Act is the National Pollutant Discharge 
Elimination System (NPDES), “[t]he primary means” for enforcing effluent 
limitations and standards under the Clean Water Act. (Arkansas v. Oklahoma, 
supra, 503 U.S. at p. 101, 112 S.Ct. 1046.) The NPDES sets out the conditions 
under which the federal EPA or a state with an approved water quality control 
program can issue permits for the discharge of pollutants in wastewater. (33 
U.S.C. § 1342(a) & (b).)  In California, wastewater discharge requirements 
established by the regional boards are the equivalent of the NPDES permits 
required by federal law. (§ 13374.)12 

In the Porter-Cologne Water Quality Control Act (Wat. Code, §§ 13370 et seq.), the Legislature 
found that the state should implement the federal law in order to avoid direct regulation by the 
federal government.  The Legislature requires the permit program to be consistent with federal 
law, and charges the State and Regional Water Boards with implementing the federal program 
(Wat. Code, §§ 13372 & 13370).  The State Water Resources Control Board (State Board) 
incorporates the regulations from the U.S. EPA for implementing the federal permit program, so 
both the Clean Water Act and U.S. EPA regulations apply to California’s permit program 
(Cal.Code Regs., tit. 23, § 2235.2).   

When a Regional Board adopts an NPDES permit, it must adopt as stringent a permit as U.S. 
EPA would have (federal Clean Water Act, § 402 (b)).  As the California Supreme Court stated: 

The federal Clean Water Act reserves to the states significant aspects of water 
quality policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority 

                                                                                                                                                             
conveyances, leading into privately owned treatment works. This term does not include an 
addition of pollutants by any “indirect discharger.”  (40 C.F.R. § 122.2.) 
9 A point source is “any discernible, confined and discrete conveyance, including but not limited 
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating craft, from which pollutants 
are or may be discharged.” 33 U.S.C. § 1362(14). 
10 40 Code of Federal Regulations, section 122.21 (a).  The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference. 
11 Effluent limitation means any restriction imposed by the Director on quantities, discharge 
rates, and concentrations of “pollutants” which are “discharged” from “point sources” into 
“waters of the United States,” the waters of the “contiguous zone,” or the ocean. (40 C.F.R. 
§ 122.2.) 
12 City of Burbank v. State Water Resources Control Bd., supra, 35 Cal.4th 613, 621.  State and 
regional board permits allowing discharges into state waters are called “waste discharge 
requirements” (Wat. Code, § 13263). 
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to “enforce any effluent limitation” that is not “less stringent” than the federal 
standard ( id. § 1370, italics added).  It does not prescribe or restrict the factors 
that a state may consider when exercising this reserved authority, and thus it does 
not prohibit a state-when imposing effluent limitations that are more stringent 
than required by federal law-from taking into account the economic effects of 
doing so.13   

Actions that dischargers must implement as prescribed in permits are commonly called “best 
management practices” or BMPs.14 

Stormwater was not regulated by U.S. EPA in 1973 because of the difficulty of doing so.  This 
exemption from regulation was overturned in Natural Resources Defense Council v. Costle 
(1977) 568 F.2d 1369, which ordered U.S. EPA to require NPDES permits for stormwater 
runoff.  By 1987, U.S. EPA still had not adopted regulations to implement a permitting system 
for stormwater runoff.  The Ninth Circuit Court of Appeals explained the next step as follows:   

In 1987, to better regulate pollution conveyed by stormwater runoff, Congress 
enacted Clean Water Act § 402(p), 33 U.S.C. § 1342(p), “Municipal and 
Industrial Stormwater Discharges.” Sections 402(p)(2) and 402(p)(3) mandate 
NPDES permits for stormwater discharges “associated with industrial activity,” 
discharges from large and medium-sized municipal storm sewer systems, and 
certain other discharges. Section 402(p)(4) sets out a timetable for promulgation 
of the first of a two-phase overall program of stormwater regulation.15  

NPDES permits are required for “A discharge from a municipal separate storm sewer system 
serving a population of 250,000 or more.”16  The federal Clean Water Act specifies the following 
criteria for municipal storm sewer system permits: 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants.17 

                                                 
13 City of Burbank v. State Water Resources Control Bd., supra, 35 Cal.4th 613, 627-628. 
14 Best management practices are “schedules of activities, prohibitions of practices, maintenance 
procedures, and other management practices to prevent or reduce the pollution of “waters of the 
United States.” BMPs also include treatment requirements, operating procedures, and practices 
to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage from raw 
material storage.” (40 CFR § 122.2.) 
15 Environmental Defense Center, Inc. v. U.S. E.P.A., supra, 344 F.3d 832, 841-842. 
16 33 USCA section 1342 (p)(2)(C). 
17 33 USCA section 1342 (p)(3)(B). 
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In 1990, U.S. EPA adopted regulations to implement Clean Water Act section 402(p), defining 
which entities need to apply for permits and the information to include in the permit application.  
The permit application must propose management programs that the permitting authority will 
consider in adopting the permit.  The management programs must include the following:  

[A] comprehensive planning process which involves public participation and 
where necessary intergovernmental coordination, to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, control 
techniques and system, design and engineering methods, and such other 
provisions which are appropriate.18 

General State-Wide Permits 

In addition to the regional stormwater permit at issue in this claim, the State Board has issued 
two general statewide permits,19 as described in the permit as follows: 

In accordance with federal NPDES regulations and to ensure the most effective 
oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, SWRCB 
Order 99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and 
the General Industrial Activities Storm Water Permit, SWRCB Order 97-03 
DWQ, NPDES No. CAS000001 (General Industrial Permit), and each municipal 
Copermittee is responsible for enforcing its local permits, plans, and ordinances, 
which may require the implementation of additional BMPs than required under 
the statewide general permits.  

The State and Regional Boards have statutory fee authority to conduct inspections to enforce the 
general statewide permits.20   

The Regional Board Permit (Order No. R9-2007-001, Permit CAS0108758) 

Under Part A, “Basis for the Order,” the permit states: 

This Order Renews National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108758, which was first issued on July 16, 1990 (Order No. 90-
42), and then renewed on February 21, 2001 (Order No. 2001-01).  On August 25, 
2005, in accordance with Order NO. 2001-01, the County of San Diego, as the 
Principal Permittee, submitted a Report of Waste Discharge (ROWD) for renewal 
of their MS4 Permit. 

Attachment B of the permit (part 7(q)) states that “This Order expires five years after adoption.”  
Attachment B also says (part 7 (r)) that the terms and conditions of the permit “are automatically 

                                                 
18 40 Code of Federal Regulations section 122.26 (d)(2)(iv). 
19 A general permit means “an NPDES ‘permit’ issued under [40 CFR] §122.28 authorizing a 
category of discharges under the CWA within a geographical area.” (40 CFR § 122.2.)   
20 Water Code section 13260, subdivision (d)(2)(B)(i) - (iii). 
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continued pending issuance of a new permit if all requirements of the federal NPDES regulations 
on the continuation of the expired permits (40 CFR 122.6) are complied with.”21 

Part J.2.d. of the permit requires the Principal Permittee (County of San Diego) to “submit to the 
Regional Board, no later than 210 days in advance of the expiration of this order, a report of 
Waste Discharge (ROWD) as an application for issuance of new waste discharge requirements.”  
The permit specifies the contents of the ROWD. 

The permit is divided into 16 sections.  It prohibits discharges from MS4s that contain pollutants 
that “have not been reduced to the maximum extent practicable” as well as discharges “that 
cause or contribute to the violation of water quality standards.”  The permit also prohibits non-
storm water discharges unless they are authorized by a separate NPDES permit, or fall within 
specified exemptions.  The copermittees are required to “establish, maintain, and enforce 
adequate legal authority to control pollutant discharges into and from its MS4 through ordinance, 
statute, permit, contract or similar means.”  The copermittees are also required to develop and 
implement an updated Jurisdictional Urban Runoff Management Program (JURMP) for their 
jurisdictions that meets the requirements specified in the permit as well as a Watershed Urban 
Runoff Management Program (watersheds are defined in the permit) and a Regional Urban 
Runoff Management Program, each of which are to be assessed annually and reported on.  
Annual fiscal analyses are also required of the copermittees.  The principal permittee has 
additional responsibilities, as specified. 

The Regional Board prepared a 115-page Fact Sheet/Technical Report for this permit in which 
are listed, among other things, Regional Board findings, the federal law, and the reasons for the 
various permit requirements.   

The 2001 version of the Regional Board’s permit (treated as prior law in this analysis) was 
challenged by the Building Industry Association of San Diego County, among others.  They 
alleged that the permit provisions violate federal law because they prohibit the municipalities 
from discharging runoff from storm sewers if the discharge would cause a water body to exceed 
the applicable water quality standard established under state law.22  The court held that the Clean 
Water Act’s “maximum extent practicable” standard did not prevent the water boards from 
including provisions in the permit that required municipalities to comply with state water quality 
standards.23   

Attached to the claimants’ February 2009 comments is a document entitled “Comparison 
Between the Requirement of Tentative Order 2001-01, the Federal NPDES Storm Water 
Regulations, the Existing San Diego Municipal Storm Water Permit (Order 90-42), and Previous 
Drafts of the San Diego Municipal Stormwater Permit” that compares the 2001 permit with the 
1990 and earlier permits.  One of the document’s conclusions regarding the 2001 permit is: “40% 
of the requirements in Tentative Order 2001-01 which ‘exceed the federal regulations’ are based 

                                                 
21 California Code of Regulations, title 23, section 2235.4. 
22 Building Industry Assoc. of San Diego County v. State Water Resources Control Board (2004) 
124 Cal.App.4th 866, 880. 
23 Id. at page 870. 
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almost exclusively on (1) guidance documents developed by USEPA and (2) SWRCB’s [State 
Board’s] orders describing statewide precedent setting decision on MS4 permits.” 

Claimants’ Position 
Claimants assert that various parts of the Regional Board’s 2007 permit constitute a reimbursable 
state mandate within the meaning of article XIII B, section 6, and Government Code section 
17514.  The parts of the permit pled by claimants are quoted below: 

I. Regional Requirements for Urban Runoff Management Programs  

A. Copermittee collaboration   
Parts F.2. and F.3. (F. Regional Urban Runoff Management Program) of the permit provide: 

Each Copermittee shall collaborate with the other Copermittees to develop, 
implement, and update as necessary a Regional Urban Runoff Management 
Program.  The Regional Urban Runoff Management Program shall meet the 
requirements of section F of this Order, reduce the discharge of pollutants24 from 
the MS4 to the MEP, and prevent urban runoff25 discharges from the MS4 from 
causing or contributing to a violation of water quality standards.26  The Regional 
Urban Runoff Management Program shall, at a minimum:  [¶]…[¶] 

2. Develop the standardized fiscal analysis method required in section G of this 
Order.27 

3. Facilitate the assessment of the effectiveness of jurisdictional, watershed,28 and 
regional programs.   

 

 

                                                 
24 Pollutant is defined in Attachment C of the permit as “Any agent that may cause or contribute 
to the degradation of water quality such that a condition of pollution or contamination is created 
or aggravated.” 
25 Urban Runoff is defined in Attachment C of the permit as “All flows in a storm water 
conveyance system and consists of the following components: (1) storm water (wet weather 
flows) and (2) non-storm water illicit discharges (dry weather flows). 
26 Water Quality Standards is defined in Attachment C of the permit as “The beneficial uses 
(e.g., swimming, fishing, municipal drinking water supply, etc.) of water and the water quality 
objectives necessary to protect those uses. 
27 Section G requires the permittees to “collectively develop a standardized method and format 
for annually conducting and reporting fiscal analyses of their urban runoff management 
programs in their entirety (including jurisdictional, watershed, and regional activities).”  Specific 
components of the method and time tables are specified in the permit (Permit parts G.2 & G.3). 
28 Watershed is defined in Attachment C of the permit as “That geographical area which drains to 
a specified point on a water course, usually a confluence of streams or rivers (also known as a 
drainage area, catchment, or river basin).” 
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Part L (All Copermittee Collaboration) of the Permit states: 

1. Each Copermittee collaborate [sic] with all other Copermittees regulated under 
this Order to address common issues, promote consistency among Jurisdictional 
Urban Runoff Management Programs and Watershed Urban Runoff Management 
Programs, and to plan and coordinate activities required under this Order. 

a. Management structure – All Copermittees shall jointly execute and submit to 
the Regional Board no later than 180 days after adoption of this Order, a 
Memorandum of Understanding, Joint Powers Authority, or other instrument of 
formal agreement which at a minimum: 

(1) Identifies and defines the responsibilities of the Principal Permittee29 and Lead 
Watershed Permittees;30 
(2) Identifies Copermittees and defines their individual and joint responsibilities, 
including watershed responsibilities;  
(3) Establishes a management structure to promote consistency and develop and 
implement regional activities; 
(4) Establishes standards for conducting meetings, decision-making, and cost-
sharing. 
(5) Provides guidelines for committee and workgroup structure and 
responsibilities;  
(6) Lays out a process for addressing Copermittee non-compliance with the 
formal agreement; 
(7) Includes any and all other collaborative arrangements for compliance with this 
order.   

Claimants stated that the Copermittees’ costs to comply with this activity for fiscal year 2007-
2008 was $260,031.29.   

B.  Copermittee collaboration – Regional Residential Education Program Development and 
Implementation  
Part F.1 of the Permit provides:  

The Regional Urban Runoff Management Program shall, at a minimum: 

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 

b. Education efforts focused on the specific residential sources of the pollutants 
listed in section F.1.a.  

                                                 
29 The Principal Permittee is the County of San Diego. 
30 According to the permit: “Watershed Copermittees shall identify the Lead Watershed 
Permittee for their WMA [Watershed Management Area].”   
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Claimants stated that the Copermittees’ costs to comply with this activity was $131,250 
in fiscal year 2007-2008. 

C.  Hydromodification31  

Part D.1.g. of the Permit (D. Jurisdictional Urban Runoff Management Program, 1. 
Development Planning Component, g. Hydromodification – Limits on Increases of Runoff 
Discharge Rates and Durations) states: 

g. HYDROMODIFICATION – LIMITATIONS ON INCREASES OF RUNOFF 
DISCHARGE RATES AND DURATIONS  

Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a hydromodification management plan (HMP) to manage increases in 
runoff discharge rates and durations from all priority development projects,32 

                                                 
31 Hydromodification is defined in Attachment C of the permit as “The change in the natural 
watershed hydrologic processes and runoff characteristics (i.e., interception, infiltration, overland 
flow, interflow and groundwater flow) caused by urbanization or other land use changes that 
result in increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank and 
shoreline erosion are also considered hydromodification, due to their disruption of natural 
watershed hydrologic processes.” 

Hydromodification is also defined as changes in the magnitude and frequency of stream flows as 
a result of urbanization, and the resulting impacts on the receiving channels in terms of erosion, 
sedimentation and degradation of in-stream habitat.” Draft Hydromodification Management Plan 
for San Diego County, page 4.  <http://www.projectcleanwater.org/pdf/susmp/ 
sd_hmp_2009.pdf> as of May 28, 2009 . 
32 According to the permit, “Priority Development Projects” are: a) all new Development 
Projects that fall under the project categories or locations listed in section D.1.d.(2), and b) those 
redevelopment projects that create, add or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or locations listed in 
section D.1.d.(2).  

[¶]…[¶]  [Part D.1.d.(2):] (2) Priority Development Project Categories  (a) Housing subdivisions 
of 10 or more dwelling units. This category includes single-family homes, multi-family homes, 
condominiums, and apartments.  (b) Commercial developments greater than one acre. This 
category is defined as any development on private land that is not for heavy industrial or 
residential uses where the land area for development is greater than one acre. The category 
includes, but is not limited to: hospitals; laboratories and other medical facilities; educational 
institutions; recreational facilities; municipal facilities; commercial nurseries; multi-apartment 
buildings; car wash facilities; mini-malls and other business complexes; shopping malls; hotels; 
office buildings; public warehouses; automotive dealerships; airfields; and other light industrial 
facilities.  (c) Developments of heavy industry greater than one acre. This category includes, but 
is not limited to, manufacturing plants, food processing plants, metal working facilities, printing 
plants, and fleet storage areas (bus, truck, etc.).  (d) Automotive repair shops. This category is 
defined as a facility that is categorized in any one of the following Standard Industrial 
Classification (SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.  (e) Restaurants. This 
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where such increased rates and durations are likely to cause increased erosion33 of 
channel beds and banks, sediment pollutant generation, or other impacts to 
beneficial uses34 and stream habitat due to increased erosive force.  The HMP, 
once approved by the Regional Board, shall be incorporated into the local 
SUSMP [Standard Urban Storm Water Mitigation Plan]35 and implemented by 
each Copermittee so that post-project runoff discharge rates and durations shall 
not exceed estimated pre-project discharge rates and durations where the 
increased discharge rates and durations will result in increased potential for 

                                                                                                                                                             
category is defined as a facility that sells prepared foods and drinks for consumption, including 
stationary lunch counters and refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is greater than 5,000 square 
feet. Restaurants where land development is less than 5,000 square feet shall meet all SUSMP 
requirements except for structural treatment BMP and numeric sizing criteria requirement 
D.1.d.(6)(c) and hydromodification requirement D.1.g.  (f) All hillside development greater than 
5,000 square feet. This category is defined as any development which creates 5,000 square feet 
of impervious surface which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.  
(g) Environmentally Sensitive Areas (ESAs). All development located within or directly adjacent 
to or discharging directly to an ESA (where discharges from the development or redevelopment 
will enter receiving waters within the ESA), which either creates 2,500 square feet of impervious 
surface on a proposed project site or increases the area of imperviousness of a proposed project 
site to 10% or more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.  (h) Parking lots 5,000 
square feet or more or with 15 or more parking spaces and potentially exposed to urban runoff. 
Parking lot is defined as a land area or facility for the temporary parking or storage of motor 
vehicles used personally, for business, or for commerce.  (i) Street, roads, highways, and 
freeways. This category includes any paved surface that is 5,000 square feet or greater used for 
the transportation of automobiles, trucks, motorcycles, and other vehicles.  (j) Retail Gasoline 
Outlets (RGOs). This category includes RGOs that meet the following criteria: (a) 5,000 square 
feet or more or (b) a projected Average Daily Traffic (ADT) of 100 or more vehicles per day.  
33 Erosion is defined in Attachment C of the permit as “When land is diminished or worn away 
due to wind, water, or glacial ice.  Often the eroded debris (silt or sediment) becomes a pollutant 
via storm water runoff.  Erosion occurs naturally but can be intensified by land clearing activities 
such as farming, development, road building and timber harvesting.” 
34 Beneficial Uses is defined in Attachment C of the permit as “the uses of water necessary for 
the survival or well being of man, plants, and wildlife.  These uses of water serve to promote 
tangible and intangible economic, social, and environmental goals.   … “Beneficial Uses” are 
equivalent to “Designated Uses” under federal law.”  (Wat. Code, § 13050, subd. (f).) 
35 The Standard Urban Storm Water Mitigation Plan is defined in Attachment C of the permit as 
“A plan developed to mitigate the impacts of urban runoff from Priority Development Projects.” 

Received 
June 17, 2011
Commission on
State Mandates



13 

Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in the discharge rates and durations.   

(1) The HMP shall: 

(a) Identify a standard for channel segments which receive urban runoff 
discharges from Priority Development Projects. The channel standard shall 
maintain the pre-project erosion and deposition characteristics of channel 
segments receiving urban runoff discharges from Priority Development Projects 
as necessary to maintain or improve the channel segments’ stability conditions. 

(b) Utilize continuous simulation of the entire rainfall record to identify a range of 
runoff flows for which Priority Development Project post-project runoff flow 
rates and durations36 shall not exceed pre-project runoff flow rates and 
durations,37 where the increased flow rates and durations will result in increased 
potential for erosion or other significant adverse impacts to beneficial uses, 
attributable to changes in the flow rates and durations. The lower boundary of the 
range of runoff flows identified shall correspond with the critical channel flow38 
that produces the critical shear stress that initiates channel bed movement or that 
erodes the toe of channel banks. The identified range of runoff flows may be 
different for specific watersheds, channels, or channel reaches. 

(c) Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff flow rates 
and durations (1) do not exceed pre-project runoff flow rates and durations for the 
range of runoff flows identified under section D.1.g.(1)(b), where the increased 
flow rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the flow 
rates and durations, and (2) do not result in channel conditions which do not meet 
the channel standard developed under section D.1.g.(1)(a) for channel segments 
downstream of Priority Development Project discharge points. 

                                                 
36 Flow duration is defined in Attachment C of the permit as “The long-term period of time that 
flows occur above a threshold that causes significant sediment transport and may cause excessive 
erosion damage to creeks and streams (not a single storm event duration).  … Flow duration 
within the range of geomorphologically significant flows is important for managing erosion. 
37 Attachment C of the permit defines “Pre-project or pre-development runoff conditions 
(discharge rates, durations, etc.) as “Runoff conditions that exist onsite immediately before the 
planned development activities occur.  This definition is not intended to be interpreted as that 
period before any human-induced land activities occurred.  This definition pertains to 
redevelopment as well as initial development.” 
38 Critical channel flow, according to Attachment C of the permit, is “the channel flow that 
produces the critical shear stress that initiates bed movement or that erodes the toe of channel 
banks.  When measuring Qc [critical channel flow], it should be based on the weakest boundary 
material – either bed or bank.” 
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(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent urban runoff from the projects from 
increasing erosion of channel beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force. 

(e) Include a review of pertinent literature.  

(f) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects. 

(g) Include a description of how the Copermittees will incorporate the HMP 
requirements into their local approval processes. 

(h) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow rates and 
durations and address potential hydromodification impacts. 

(i) Include technical information supporting any standards and criteria proposed. 

(j) Include a description of inspections and maintenance to be conducted for 
management practices and measures to control flow rates and durations and 
address potential hydromodification impacts. 

(k) Include a description of pre- and post-project monitoring and other program 
evaluations to be conducted to assess the effectiveness of implementation of the 
HMP. 

(l) Include mechanisms for addressing cumulative impacts within a watershed on 
channel morphology. 

(m) Include information on evaluation of channel form and condition, including 
slope, discharge, vegetation, underlying geology, and other information, as 
appropriate. 

(2) The HMP may include implementation of planning measures (e.g., buffers and 
restoration activities, including revegetation, use of less-impacting facilities at the 
point(s) of discharge, etc.) to allow expected changes in stream channel cross 
sections, vegetation, and discharge rates, velocities, and/or durations without 
adverse impacts to channel beneficial uses. Such measures shall not include 
utilization of non-naturally occurring hardscape materials such as concrete, riprap, 
gabions, etc. 

(3) Section D.1.g.(1)(c) does not apply to Development Projects39 where the 
project discharges stormwater runoff into channels or storm drains where the 
preexisting channel or storm drain conditions result in minimal potential for 
erosion or other impacts to beneficial uses. Such situations may include 
discharges into channels that are concrete-lined or significantly hardened (e.g., 

                                                 
39 Development projects, according to Attachment C of the permit, are “New development or 
redevelopment with land disturbing activities; structural development, including construction or 
installation of a building or structure, the creation of impervious surfaces, public agency projects, 
and land subdivision.” 
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with rip-rap, sackrete, etc.) downstream to their outfall in bays or the ocean; 
underground storm drains discharging to bays or the ocean; and construction of 
projects where the sub-watersheds below the projects’ discharge points are highly 
impervious (e.g., >70%) and the potential for single-project and/or cumulative 
impacts is minimal. Specific criteria for identification of such situations shall be 
included as a part of the HMP. However, plans to restore a channel reach may 
reintroduce the applicability of HMP controls, and would need to be addressed in 
the HMP. 

(4) HMP Reporting 

The Copermittees shall collaborate to report on HMP development as required in 
section J.2.a of this Order.40 

(5) HMP Implementation 

180 days after approval of the HMP by the Regional Board, each Copermittee 
shall incorporate into its local SUSMP and implement the HMP for all applicable 
Priority Development Projects. Prior to approval of the HMP by the Regional 
Board, the early implementation of measures likely to be included in the HMP 
shall be encouraged by the Copermittees. 

(6) Interim Hydromodification Criteria for Projects Disturbing 50 Acres or More  

Within 365 days of adoption of this Order, the Copermittees shall collectively 
identify an interim range of runoff flow rates for which Priority Development 
Project post-project runoff flow rates and durations shall not exceed pre-project 
runoff flow rates and durations (Interim Hydromodification Criteria), where the 
increased discharge flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in flow rates and durations. Development of the Interim 
Hydromodification Criteria shall include identification of methods to be used by 
Priority Development Projects to exhibit compliance with the criteria, including 
continuous simulation of the entire rainfall record.  Starting 365 days after 
adoption of this Order and until the final Hydromodification Management Plan 
standard and criteria are implemented, each Copermittee shall require Priority 
Development Projects disturbing 50 acres or more to implement hydrologic 
controls to manage post-project runoff flow rates and durations as required by the 
Interim Hydromodification Criteria. Development Projects disturbing 50 acres or 
more are exempt from this requirement when: 

(a) the project would discharge into channels that are concrete-lined or 
significantly hardened (e.g., with rip-rap, sackcrete, etc.) downstream to their 
outfall in bays or the ocean; 

                                                 
40 Section J.2.a of the permit requires collaborating with other copermittees to develop the HMP, 
and submitting it for approval by the Regional Board.  Part J.2.a also includes timelines for HMP 
completion and approval. 

Received 
June 17, 2011
Commission on
State Mandates



16 

Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

(b) the project would discharge into underground storm drains discharging 
directly to bays or the ocean; or 

(c) the project would discharge to a channel where the watershed areas below the 
project’s discharge points are highly impervious (e.g. >70%).   

Claimants stated that the total cost of this activity is $1.05 million, of which $630,000 was spent 
in fiscal year 2007-2008, and the remaining $420,000 will be spent in fiscal year 2008-2009. 

D. Low-Impact Development41 (“LID”) and Standard Urban Storm Water Mitigation Plan 
(“SMUSP”) 

Part D.1.d. of the Permit (D. Jurisdictional Urban Runoff Management Program, 
1. Development Planning Component, d. Standard Urban Storm Water Mitigation Plans – 
Approval Process Criteria and Requirements for Priority Development Projects), paragraphs 
(7) and (8) state as follows: 

(7) Update of SUSMP BMP Requirements 

The Copermittees shall collectively review and update the BMP requirements that 
are listed in their local SUSMPs. At a minimum, the update shall include removal 
of obsolete or ineffective BMPs, addition of LID and source control BMP42 
requirements that meet or exceed the requirements of sections D.1.d.(4)43 and 
D.1.d.(5),44 and addition of LID BMPs that can be used for treatment, such as 
bioretention cells, bioretention swales, etc. The update shall also add appropriate 
LID BMPs to any tables or discussions in the local SUSMPs addressing pollutant 
removal efficiencies of treatment control BMPs.45  In addition, the update shall 

                                                 
41 Low Impact Development (LID) is defined in Attachment C of the permit as “A storm water 
management and land development strategy that emphasizes conservation and the use of on-site 
natural features integrated with engineered, small-scale hydrologic controls to more closely 
reflect pre-development hydrologic functions.” 
42 Source Control BMPs are defined in Attachment C of the permit as “Land use or site planning 
practices, or structural or nonstructural measures that aim to prevent urban runoff pollution by 
reducing the potential for contamination at the source of pollution.  Source control BMPs 
minimize the contact between pollutants and urban runoff.” 
43 Part D.1.d.(4) of the permit includes LID BMP requirements: “Each Copermittee shall require 
each Priority Development Project to implement LID BMPs which will collectively minimize 
directly connected impervious areas and promote infiltration at Priority Development Projects:”  
The Permit lists various LID site design BMPs that must be implemented at all Priority 
Development Projects, and other LID BMPs that must be implemented at all Priority 
Development Projects “where applicable and feasible.”  
44 Part D.1.d.(5), regarding “Source control BMP Requirements” requires permittees to require 
each Priority Development Project to implement source control BMPs that must “Minimize 
storm water pollutants of concern in urban runoff” and include five other specific criteria.   
45 A treatment control BMP, according to Attachment C of the permit, is “Any engineered 
system designed to remove pollutants by simple gravity settling of particulate pollutants, 
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include review, and revision where necessary, of treatment control BMP pollutant 
removal efficiencies. 

(8) Update of SUSMPs to Incorporate LID and Other BMP Requirements  

(a) In addition to the implementation of the BMP requirements of sections 
D.1.d.(4-7) within one year of adoption of this Order, the Copermittees shall also 
develop and submit an updated Model SUSMP that defines minimum LID and 
other BMP requirements to be incorporated into the Copermittees’ local SUSMPs 
for application to Priority Development Projects.  The purpose of the updated 
Model SUSMP shall be to establish minimum standards to maximize the use of 
LID practices and principles in local Copermittee programs as a means of 
reducing stormwater runoff. It shall meet the following minimum requirements: 

i. Establishment of LID BMP requirements that meet or exceed the minimum 
requirements listed in section D.1.d.(4) above.  
ii. Establishment of source control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(5) above. 
iii. Establishment of treatment control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(6) above. 
iv. Establishment of siting, design, and maintenance criteria for each LID and 
treatment control BMP listed in the Model SUSMP, so that implemented LID and 
treatment control BMPs are constructed correctly and are effective at pollutant 
removal and/or runoff control.  LID techniques, such as soil amendments, shall be 
incorporated into the criteria for appropriate treatment control BMPs. 
v. Establishment of criteria to aid in determining Priority Development Project 
conditions where implementation of each LID BMP listed in section D.1.d.(4)(b) 
is applicable and feasible. 
vi. Establishment of a requirement for Priority Development Projects with low 
traffic areas and appropriate or amendable soil conditions to construct a portion of 
walkways, trails, overflow parking lots, alleys, or other low-traffic areas with 
permeable surfaces, such a pervious concrete, porous asphalt, unit pavers, and 
granular materials. 
vii. Establishment of restrictions on infiltration of runoff from Priority 
Development Project categories or Priority Development Project areas that 
generate high levels of pollutants, if necessary. 

(b) The updated Model SUSMP shall be submitted within 18 months of adoption 
of this Order. If, within 60 days of submittal of the updated Model SUSMP, the 
Copermittees have not received in writing from the Regional Board either 

(1) a finding of adequacy of the updated Model SUSMP or (2) a modified 
schedule for its review and revision, the updated Model SUSMP shall be deemed 
adequate, and the Copermittees shall implement its provisions in accordance with 
section D.1.d.(8)(c) below. 

                                                                                                                                                             
filtration, biological uptake, media absorption or any other physical, biological, or chemical 
process.” 
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(c) Within 365 days of Regional Board acceptance of the updated Model SUSMP, 
each Copermittee shall update its local SUSMP to implement the requirements 
established pursuant to section D.1.d.(8)(a). In addition to the requirements of 
section D.1.d.(8)(a), each Copermittee’s updated local SUSMP shall include the 
following: 

i. A requirement that each Priority Development Project use the criteria 
established pursuant to section D.1.d.(8)(a)v to demonstrate applicability and 
feasibility, or lack thereof, of implementation of the LID BMPs listed in section 
D.1.d.(4)(b). 
ii. A review process which verifies that all BMPs to be implemented will meet the 
designated siting, design, and maintenance criteria, and that each Priority 
Development Project is in compliance with all applicable SUSMP requirements.   

Claimants stated that the total cost of this activity is $52,200 to be spent in fiscal year 2007-
2008. 

E. Long Term Effectiveness Assessment 
Part I.5 (I. Program Effectiveness Assessment) of the permit states: 

 5. Long-term Effectiveness Assessment  

a. Each Copermittee shall collaborate with the other Copermittees to develop a 
Longterm Effectiveness Assessment (LTEA), which shall build on the results of 
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be submitted by 
the Principal Permittee to the Regional Board no later than 210 days in advance of 
the expiration of this Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6) of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6).46 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions. This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods. The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 
constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

The claimants state that this activity is budgeted to cost $210,000. 
                                                 
46 See footnote 50, page 21. 
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II. Jurisdictional Urban Runoff Management Program  

A. Street Sweeping  
Part D.3.a.(5) of the Permit (D.3 Existing Development Component, a. Municipal) provides: 

(5) Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low 
volumes of trash and/or debris shall be swept as necessary, but no less than once 
per year. 

Part J.3.a.(3)(c)x-xv (J. Reporting, 3. Annual Reports, a. jurisdictional urban runoff 
management program annual reports (3) Minimum contents (c) Municipal) requires 
annual reports to include the following: 

x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   
xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  
xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 
xiii. Identification of the total distance of curb-miles swept. 
xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 
xv. Amount of material (tons) collected from street and parking lot sweeping. 

Claimants state the following costs for this activity: in fiscal year 2007-2008: Equipment: 
$2,080,245, Staffing: $1,014,321, Contract costs: $382,624; for 2008-2009: Equipment: 
$3,566,139 (for 2008-2012), Staffing $1,054,893 (4% increase), Contract costs: 
$382,624. 
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B. Conveyance System Cleaning 
Part D.3.a.(3) of the Permit (D.3. Existing Development Component, a. Municipal) provides: 

(3) Operation and Maintenance of Municipal Separate Storm Sewer System and 
Structural Controls 

(a) Each Copermittee shall implement a schedule of inspection and maintenance 
activities to verify proper operation of all municipal structural treatment controls 
designed to reduce pollutant discharges to or from its MS4s and related drainage 
structures. 

(b) Each Copermittee shall implement a schedule of maintenance activities for the 
MS4 and MS4 facilities (catch basins, storm drain inlets, open channels, etc). The 
maintenance activities shall, at a minimum, include: 

i. Inspection at least once a year between May 1 and September 30 of each year47 
for all MS4 facilities that receive or collect high volumes of trash and debris. All 
other MS4 facilities shall be inspected at least annually throughout the year. 
ii. Following two years of inspections, any MS4 facility that requires inspection 
and cleaning less than annually may be inspected as needed, but not less than 
every other year. 
iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter48 in a timely manner. 
iv. Record keeping of the maintenance and cleaning activities including the 
overall quantity of waste removed. 
v. Proper disposal of waste removed pursuant to applicable laws. 
vi. Measures to eliminate waste discharges during MS4 maintenance and cleaning 
activities. 

Part J.3.a.(3)(c) iv-viii (J. Reporting, 3. Annual Reports, a. jurisdictional urban runoff 
management program annual reports (3) Minimum contents (c) Municipal) requires 
annual reports to include the following: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 
v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   

                                                 
47 According to Attachment C of the permit, May 1 through September 30 is the dry season. 
48 Attachment C of the permit defines “anthropogenic litter” as “trash generated from human 
activities, not including sediment.” 
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vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   
vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 
viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

The claimants state that this activity costs $3,456,087 in fiscal year 2007-2008, and increases 4% 
in subsequent years. 

C. Program Effectiveness Assessment 
Part I.1 and I.2 of the permit states: 

1. Jurisdictional 

a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 

(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
Industrial/Commercial, Residential, Illicit Discharge49 Detection and Elimination, 
and Education); and 

(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-650 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

                                                 
49 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that is 
not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
50 Effectiveness assessment outcome levels are defined in Attachment C of the permit as follows: 
Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
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(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,51 Water Quality Assessment,52 and 
Integrated Assessment,53 where applicable and feasible.    

b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order. The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 

                                                                                                                                                             
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
51 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
52 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
53 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
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Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 

a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)54 shall annually assess the 
effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 
(b) Each Watershed Education Activity implemented; and 
(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

(3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items 
listed in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

(4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

(5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban Runoff 
Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

(6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

(7) Utilize Implementation Assessment, Water Quality Assessment, and 
Integrated Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 

                                                 
54 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists the 
hydrologic units and major receiving water bodies.  
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necessary to achieve compliance with section A of this Order.55 The Copermittees 
shall develop and implement a plan and schedule to address the identified 
modifications and improvements. Watershed Water Quality Activities/Watershed 
Education Activities that are ineffective or less effective than other comparable 
Watershed Water Quality Activities/Watershed Education Activities shall be 
replaced or improved upon by implementation of more effective Watershed Water 
Quality Activities/Watershed Education Activities.  Where monitoring data 
exhibits persistent water quality problems that are caused or contributed to by 
MS4 discharges, Watershed Water Quality Activities and Watershed Education 
Activities applicable to the water quality problems shall be modified and 
improved to correct the water quality problems. 

c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

Claimants state that this activity in I.1. and I.2 costs $392,363 in fiscal year 2007-2008, is 
expected to increase to $862,293 in fiscal year 2008-2009, and is expected to increase 4% 
annually thereafter. 

D. Educational Surveys and Tests 
Part D.5 of the permit (under D. Jurisdictional Urban Runoff Management Program) states: 

5. Education Component 

Each Copermittee shall implement an education program using all media as 
appropriate to (1) measurably increase the knowledge of the target communities 
regarding MS4s, impacts of urban runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the behavior of 
target communities and thereby reduce pollutant releases to MS4s and the 
environment. At a minimum, the education program shall meet the requirements 
of this section and address the following target communities: 

· Municipal Departments and Personnel 
· Construction Site Owners and Developers 
· Industrial Owners and Operators 
· Commercial Owners and Operators 
· Residential Community, General Public, and School Children 

a. GENERAL REQUIREMENTS 

(1) Each Copermittee shall educate each target community on the following topics 
where appropriate: 

 

 

                                                 
55 Section A is “Prohibitions and Receiving Water Limitations.”   
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Table 3. Education 

Laws, Regulations, Permits, & Requirements Best Management Practices  

• Federal, state, and local water quality laws and 
regulations 
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Industrial 
Activities (Except Construction).  
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Construction 
Activities  
• Regional Board’s General NPDES Permit for 
Ground Water Dewatering  
• Regional Board’s 401 Water Quality 
Certification Program  
• Statewide General NPDES Utility Vault 
Permit  
• Requirements of local municipal permits and 
ordinances (e.g., storm water and grading 
ordinances and permits) 

• Pollution prevention and safe alternatives  
• Good housekeeping (e.g., sweeping impervious 
surfaces instead of hosing)  
• Proper waste disposal (e.g., garbage, pet/animal 
waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, 
boat/recreational vehicle waste, catch basin/ MS4 
cleanout waste)  
• Non-storm water disposal alternatives (e.g., all 
wash waters)  
• Methods to minimized the impact of land 
development and construction  
• Erosion prevention  
• Methods to reduce the impact of residential and 
charity car-washing  
• Preventive Maintenance  
• Equipment/vehicle maintenance and repair  
• Spill response, containment, and recovery  
• Recycling  
• BMP maintenance 

General Urban Runoff Concepts  Other Topics  

• Impacts of urban runoff on receiving waters 
• Distinction between MS4s and sanitary sewers 
• BMP types: facility or activity specific, LID, 
source control, and treatment control  
• Short-and long-term water quality impacts 
associated with urbanization (e.g., land-use 
decisions, development, construction)  
• Non-storm water discharge prohibitions  
• How to conduct a storm water inspections  

• Public reporting mechanisms  
• Water quality awareness for Emergency/ First 
Responders  
• Illicit Discharge Detection and Elimination 
observations and follow-up during daily work 
activities  
• Potable water discharges to the MS4  
• Dechlorination techniques  
• Hydrostatic testing  
• Integrated pest management  
• Benefits of native vegetation  
• Water conservation  
•Alternative materials and designs to maintain 
peak runoff values 
•Traffic reduction, alternative fuel use 

(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 
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b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 

(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its planning and development review staffs (and 
Planning Boards and Elected Officials, if applicable) have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting from 
development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading56 activities. 
ii. The connection between construction activities and water quality impacts (i.e., 
impacts from land development and urbanization and impacts from construction 
material such as sediment). 
iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

                                                 
56 Attachment C of the permit defines grading as “the cutting and/or filling of the land surface to 
a desired slope or elevation.” 

Received 
June 17, 2011
Commission on
State Mandates



27 

Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year. Training 
shall cover inspection and enforcement procedures, BMP implementation, and 
reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties. The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 
developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

Claimants state that this activity in D.5 will cost $62,617 in fiscal year 2007-2008, and is 
expected to increase to $171,319 in fiscal year 2008-2009, and rise 4% annually thereafter. 

III. Watershed Urban Runoff Management Program  

A. Copermittee Collaboration 
Parts E.2.f and E.2.g of the permit state: 

2. Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
[Watershed Management Area] as in Table 4 below to develop and implement an 
updated Watershed Urban Runoff Management Program for each watershed.  
Each updated Watershed Urban Runoff Management Program shall meet the 
requirements of section E of this Order, reduce the discharge of pollutants from 
the MS4 to the MEP, and prevent urban runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards. At a minimum, 
each Watershed Urban Runoff Management Program shall include the elements 
described below: [¶]…[¶] 
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f. Watershed Activities57 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 
(b) A time schedule for implementation of the activity, including key milestones; 
(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 
(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 
(e) A description of how the activity is consistent with the collective watershed 
strategy; 
(f) A description of the expected benefits of implementing the activity; and  
(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 
be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 

                                                 
57 In their rebuttal comments submitted in February 2009, claimants mention part E.(3) of the 
permit that requires a detailed description of each activity on the Watershed Activities List.  Part 
E.(3), however, was not in the test claim so staff makes no findings on it. 
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abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 

g. Copermittee Collaboration 

Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs. Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

Claimants state that the copermittees’ staffing costs for watershed program implementation in 
fiscal year 2007-2008 is $1,033,219 and is expected to increase to $1,401,765 in fiscal year 
2008-2009, and are expected to increase four percent annually.  For consultant services, the costs 
are $599,674 in fiscal year 2007-2008 and are expected to be $657,101 in 2008-2009, and are 
expected to rise five percent annually.  For Watershed Urban Runoff Management Program 
implementation, claimants allege that the cost in fiscal year 2008-2009 is $1,053,880. 

Claimants filed a 60-page rebuttal to Finance’s and the State Board’s comments on 
February 9, 2009, which is addressed in the analysis below. 

Claimant County of San Diego filed comments on the draft staff analysis in January 2010 that 
disagrees with the findings regarding fee authority for certain permit activities involving 
development.  These arguments are discussed further below. 

State Agency Positions 
Department of Finance: In comments filed November 16, 2008, Finance alleges that the permit 
does not impose a reimbursable mandate within the meaning of section 6 of article XIII B of the 
California Constitution because the permit conditions are required by federal laws so they are not 
reimbursable pursuant to Government Code section 17556, subdivision (c).  Finance asserts that 
the State and Regional Water Boards “act on behalf of the federal government to develop, 
administer, and enforce the NPDES program in compliance with Section 402 of the CWA.”  
Finance also states that more activities were included in the 2007 permit than the prior permit 
because “it appears … they were necessary to comply with federal law.”   

Finance also argues that the claimants had discretion over the activities and conditions to include 
in the permit application.  The copermittees elected to use “best management practices” to 
identify alternative practices to reduce water pollution.  Since the local agencies proposed the 
activities to be included in the permit, the requirements are a downstream result of the local 
agencies’ decision to include the particular activities in the permit.  Finance cites the Kern case,58 
which held that if participation in the underlying program is voluntary, the resulting new 
consequential requirements are not reimbursable mandates. 

                                                 
58 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727. 
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As to the claimants’ identifying NPDES permits approved by other states to show the permit 
exceeds federal law, Finance states that this “demonstrates the variation envisioned by the 
federal authority in granting the administering agencies flexibility to address specific regional 
needs in the most practical manner.”   

Finally, Finance states that some local agencies are using fees for funding the claimed permit 
activities, so should the Commission find that the permit constitutes a reimbursable mandate, the 
fees should be considered as offsetting revenues. 

Finance commented on the draft staff analysis in February 2010, echoing the comments of the 
State Board, which are summarized and addressed below. 

State Water Resources Control Board: The State Board and Regional Board filed joint 
comments on the test claim on October 27, 2008, alleging that the permit is mandated on the 
local agencies by federal law, and that it is not unique to government because NPDES permits 
apply to private dischargers also.  The State Board also states that the requirements are consistent 
with the minimum requirements of federal law, but even if the permit is interpreted as going 
beyond federal law, any additional state requirements are de minimis.  In addition, the State 
Board alleges that the costs are not subject to reimbursement because most of the programs were 
proposed by the cities and County themselves, and because the claimants may comply with the 
permit requirements by charging fees and are not required to raise taxes.   

The State Board further comments that the 2007 permit mirrors or is identical to the 
requirements in the 2001 permit, only providing more detail to the requirements already in 
existence and to implement the MEP performance standard.  Like earlier permits, the 2007 
permit implements the federal standard of reducing pollutants from the MS4 to the MEP 
(maximum extent practicable), but according to the State Board, “what has changed in 
successive permits is the level of specificity included in the permit to define what constitutes 
MEP.”  [Emphasis in original.]  The State Board asserts that this level of specificity does not 
make the permit a state mandate, but that even if it is, the additional requirements are de 
minimis.  The State Board also states that the local agencies have fee authority to pay for the 
permit requirements.   

The State Board also addresses specific allegations in the test claim, as discussed below.   

The State Board submitted comments on the draft staff analysis in January 2010, arguing that the 
test claim should not be reimbursable because (1) federal law requires local agencies to obtain 
NPDES permits from California Water Boards; (2) federal law mandates the permit that was 
issued, which is less stringent than permits for private industry; (3) the draft staff analysis 
incorrectly applies the Hayes case because the state did not shift the cost of the federal mandate 
to the local agencies; rather the federal mandate was imposed directly on local agencies and not 
on the state; (4) the permit provisions are not in addition to, but are required by federal law; (5) 
even though municipalities are singled out in the federal storm water law, the law is one of 
general application; and (6) potential limitations on the exercise of fee authority due to 
Proposition 218 do not invalidate claimants’ fee authority because Government Code section 
17556, subdivision (d), does not require unlimited or unilateral fee authority.  These arguments 
are addressed below.  
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Interested Party Comments 
Bay Area Stormwater Management Agencies Association (BASMAA): In comments 
submitted February 4, 2009, BASMAA speaks generally about California’s municipal 
stormwater permitting program, stating that “increased requirements entail both new programs 
and higher levels of service.” BASMAA also states:  

[T]he State essentially asserts that the federal minimum for stormwater permitting 
is anything one of its Water Boards says it is.  Likewise, the State’s assertion that 
its ‘discretion to exceed MEP [the maximum extent practicable standard] 
originates in federal law’ and ‘requires [it], as a matter of law, to include other 
such permit provisions as it deems appropriate’ is nothing more than an oxymoron 
that begs the question of what the federal Clean Water Act actually mandates 
rather than allows a delegated state permit writer to require as a matter of 
discretion.  [Emphasis in original.] 

BASMAA emphasizes that the water boards have wide discretion in determining the content of a 
municipal stormwater permit beyond the federal minimum requirements, and says that the boards 
need to work “proactively and collaboratively” with local governments in “prioritizing and 
phasing in actions that realistically can be implemented given existing and projected local 
revenues.”   

League of California Cities (League) and California State Association of Counties (CSAC):  
The League and CSAC filed joint comments on the draft staff analysis on January 26, 2010, 
expressing support for it “and its recognition of the constraints placed on cities and counties with 
respect to adopting new or increased property-related fees.”   

The League and CSAC disagree, however, with the finding that the hydromodification 
management plan (HMP, part D.1.g.), the requirement to include low impact development (LID) 
in the Standard Urban Stormwater Mitigation Plans (SUSMPs) (part D.1.d.(7)-(8)), and parts of 
the education component (part D.5) are not reimbursable because the claimants have fee 
authority (under Gov. Code, § 66000 et seq., The Mitigation Fee Act) sufficient to pay for them.  
The League and CSAC point out examples where a city or county constructs a priority 
development project for which no third party is available upon whom to assess a fee.  They also 
assert that for these city or county projects, a nexus requirement cannot be demonstrated 
“because no private development impact have generated the need for the projects.” 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6 of the California Constitution59 recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.60  “Its 

                                                 
59 Article XIII B, section 6, subdivision (a), provides:  

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates:  (1) Legislative 
mandates requested by the local agency affected.  (2) Legislation defining a new 
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purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”61  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.62   

In addition, the required activity or task must be new, constituting a “new program,” or it must 
create a “higher level of service” over the previously required level of service.63   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.64  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.65  A “higher level of service” occurs when the new “requirements were intended to 
provide an enhanced service to the public.”66 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.67     

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.68  In making its 

                                                                                                                                                             
crime or changing an existing definition of a crime.  (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

60 Kern High School Dist., supra, 30 Cal.4th 727, 735. 
61 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
62 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
63 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
64 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
65 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
66 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
67 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
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decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”69   

The permit provisions in the test claim are discussed separately to determine whether they are 
reimbursable state-mandates. 

Issue 1:     Is the permit subject to article XIII B, section 6, of the California Constitution? 
The issues discussed here are whether the permit provisions are an executive order within the 
meaning of Government Code section 17516, whether they are discretionary, whether they 
constitute a program, and whether they are a federal mandate or a state-mandated new program 
or higher level of service.  

A.  Is the permit an executive order within the meaning of Government Code section 
17516?   

The Commission has jurisdiction over test claims involving statutes and executive orders as 
defined by Government Code section 17516, which describes “executive order” for purposes of 
state mandates, as “any order, plan, requirement, rule, or regulation issued by any of the 
following: (a) The Governor. (b) Any officer or official serving at the pleasure of the Governor.  
(c) Any agency, department, board, or commission of state government.”70 

The California Regional Water Board, San Diego Region, is a state agency.71  The permit it 
issued is a plan for reducing water pollution, and contains requirements for local agencies toward 
that end.  Therefore, the Commission finds that the permit is an executive order within the 
meaning of article XIII B, section 6 and Government Code section 17516. 

B.  Is the permit the result of claimants’ discretion? 
The permit requires claimants to undertake various activities to reduce stormwater pollution in 
compliance with a permit issued by the Regional Board. 

The Department of Finance, in comments submitted November 6, 2008, asserts that the 
claimants “had the option to use best management practices that would identify alternative 
practices to reduce pollution in water to the maximum extent practicable”  Finance asserts that 
the claimants proposed permit requirements when they submitted the application for the permit, 

                                                                                                                                                             
68 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552.   
69 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
70 Section 17516 also states: “"Executive order" does not include any order, plan, requirement, 
rule, or regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 (commencing with Section 13000) of the Water 
Code.”  The Second District Court of Appeal has held that this statutory language is 
unconstitutional.  County of Los Angeles v. Commission on State Mandates, supra, 150 
Cal.App.4th 898, 904. 
71 Water Code section 13200 et seq. 
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and that increased costs due to downstream activities of an underlying discretionary activity are 
not reimbursable.   

Similarly, the State Board, in its October 27, 2008 comments, states that the copermittees 
proposed the concepts that were incorporated into and form the basis of the permit provisions for 
which they now seek reimbursement. 

In rebuttal comments submitted February 9, 2009, claimants dispute that the Report of Waste 
Discharge (ROWD, or permit application) “represents a copermittee proposal for 2007 Permit 
content or that the adopted 2007 Permit is ‘based on the ROWD.”  According to claimants, the 
2007 permit provisions “were not taken directly from, nor are they generally consistent with the 
intent of, most of the specific ROWD content upon which the state contends they are based.” 

In determining whether the permit provisions at issue are a downstream activity resulting from 
the discretionary decision by the local agencies, the following rule stated by the Supreme Court 
in the Kern High School Dist. case applies:  

[A]ctivities undertaken at the option or discretion of a local government entity … 
do not trigger a state mandate and hence do not require reimbursement of funds—
even if the local entity is obliged to incur costs as a result of its discretionary 
decision to participate in a particular program or practice.72 

The Commission finds that the permit activities at issue were not undertaken at the option or 
discretion of the claimants.  The claimants are required by law to submit the NPDES permit 
application in the form of a Report of Waste Discharge. 73  Submitting it is not discretionary, as 
shown in the following federal regulation: 

a) Duty to apply. (1) Any person74 who discharges or proposes to discharge 
pollutants … and who does not have an effective permit …  must submit a 
complete application to the Director in accordance with this section and part 124 
of this chapter.75 

Moreover, the ROWD (tantamount to an NPDES permit application) is required by California 
law, as follows: “Any person discharging pollutants or proposing to discharge pollutants to the 
navigable water of the United States within the jurisdiction of this state … shall file a report of 
the discharge in compliance with the procedures set forth in Section 13260 …”76  Thus, 
submitting the ROWD is not discretionary because the claimants are required to do so by both 
federal and California law. 

                                                 
72 Kern High School Dist., supra, 30 Cal.4th 727, 742. 
73 The Report of Waste Discharge is attachment 36 of the State Water Resources Control Board 
comments submitted October 2008. 
74 Person means an individual, association, partnership, corporation, municipality, State or 
Federal agency, or an agent or employee thereof (40 CFR § 122.2). 
75 40 Code of Federal Regulations, section 122.21 (a).  The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference.  
76 Water Code section 13376. 
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In addition to federal and state law, the 2001 permit required submission of the ROWD.  The 
2007 permit, under Part A “Basis for the Order,” states: “On August 25, 2005, in accordance 
with Order No. 2001-01 [the 2001 Permit], the County of San Diego, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for renewal of their MS4 Permit.”77 

And although the ROWD provides a basis for some (but not all) of the 2007 permit provisions at 
issue in this test claim, there is a substantial difference between what was included in the 
claimants’ ROWD and the specific requirements the Regional Board adopted (e.g., copermittee 
collaboration, parts F.2., F.3 & L, Regional Residential Education Program Development, part 
F.1., Low Impact Development, part D.1.d(7)-(8),  long-term effectiveness assessment, part I.5, 
program effectiveness assessment, parts I.1 & I.2, educational surveys and tests, part D.5, and 
the Watershed Urban Runoff Management Program, parts E.2.f & E.2.g).  Other permit activities 
were not proposed in the ROWD (e.g., hydromodification, part D.1.g., street sweeping, parts 
D.2.a(5) & J.3.a(3)(c)x-xv, conveyance system cleaning, part D.3.a(3) & J.3.a(3)(c)iv-viii).  

Because the claimants do not voluntarily participate in the NPDES program, the Commission 
finds that the Kern High School Dist. case does not apply to the permit, the contents of which are 
not the result of the claimants’ discretion. 

C.  Does the permit constitute a program within the meaning of article XIII B, section 6 of 
the California Constitution? 

As to whether the permit provisions in the test claim constitute a “program,” courts have defined 
a “program” for purposes of article XIII B, section 6, of the California Constitution, as one that 
carries out the governmental function of providing public services, or a law that imposes unique 
requirements on local agencies or school districts to implement a state policy, but does not apply 
generally to all residents and entities in the state.78   

The State Board, in its October 2008 comments, argues that the NPDES program is not a 
program because the NPDES permit program, and the stormwater requirements specifically, are 
not peculiar to local government in that industrial and construction facilities must also obtain 
NPDES stormwater permits.   

The State Board reiterates this argument in its January 2010 comments, asserting that the draft 
analysis “fails to consider that private entities, as well as certain state … and … federal agencies 
also receive NPDES permits for storm water discharges.”  The State Board and Finance also cite 
City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, for the 
proposition that “where municipalities have separate but not more stringent requirements than 
private entities, there is no program subject to reimbursement.”  Finance, in its February 2010 
comments, asserts that “the requirements within the test claim permit apply generally to state and 
private dischargers.”   

                                                 
77 The 2001 Permit is attached to the State Water Resources Control Board, comments submitted 
October 2008, Attachment 25. 
78 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
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Claimants, in their February 2009 rebuttal comments, disagree with the State Board and assert 
that an MS4 permit is unique to government and subject to unique regulations.  Claimants cite 
the definition of an MS4 in 40 C.F.R. § 122.26(b)(8) as “a conveyance or system of conveyances 
… owned or operated by a State, city, town, borough, county, parish, district, association, or 
other public body ….”  Claimants argue that prohibiting “non-stormwater discharges into the 
storm sewers”79 is a uniquely government function that provides for the health, safety, and 
welfare of the citizens in a community.  Claimants also point out that the federal regulations for 
MS4 permits are in 40 C.F.R. §122.26(d), while the regulations pertaining to private industrial 
dischargers are in 40 C.F.R. § 122.26(c), different regulations that apply the Best Available 
Technology standard rather than the Maximum Extent Practicable standard imposed on MS4s.     

The Commission finds that the permit activities constitute a program within the meaning of 
article XIII B, section 6.  In County of Los Angeles v. Commission on State Mandates, the State 
Board argued that an NPDES permit80 issued by the Los Angeles Regional Water Quality 
Control Board does not constitute a “program.”  The court dismissed this argument, stating: 
“[T]he applicability of permits to public and private dischargers does not inform us about 
whether a particular permit or an obligation thereunder imposed on local governments constitutes 
a state mandate necessitating subvention under article XIII B, section 6.”81  In other words, 
whether the law regarding NPDES permits generally constitute a “program” within the meaning 
of article XIII B, section 6 is not relevant.  The only issue before the Commission is whether the 
permit in this test claim constitutes a program. 

The permit activities in this claim (order no. R9-2007-001, NPDES no. CAS0108758) are limited 
to the local governmental entities specified in the permit.  The permit defines the “permittees” as 
the County of San Diego and 18 incorporated cities, along with the San Diego Unified Port 
District and San Diego County Regional Airport Authority. 82  No private entities are regulated 
under this permit, so it is not a law (or executive order) of general application.  That fact 
distinguishes this claim from the City of Richmond case cited by Finance and the State Board, in 
which the workers’ compensation law was found to be one of general application.  The same 
cannot be said of the permit in this claim (order no. R9-2007-001, NPDES no. CAS0108758) 
because no private entities are regulated by it. 

Moreover, the permit provides a service to the public by preventing or abating pollution in 
waterways and beaches in San Diego County.  As stated in the permit: “This order specifies 
requirements necessary for the Copermittees to reduce the discharge of pollutants in urban runoff 
to the maximum extent practicable.”  

                                                 
79 33 U.S.C. § 1342(p)(3). 
80 Los Angeles Regional Quality Control Board Order No. 01-182, Permit CAS004001.  The 
Commission issued a decision on parts 4C2a, 4C2b, 4E and 4Fc3 of this permit (test claims      
03-TC-09, 03-TC-19, 03-TC-20, 03-TC-21) at its July 31, 2009 hearing.   
81 County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 919. 
82 The cities are Carlsbad, Chula Vista, Coronado, Del Mar, El Cajon, Encinitas, Escondido, 
Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, Poway, San Diego, 
San Marcos, Santee, Solana Beach, and Vista.  
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Thus, the permit carries out the governmental function of providing public services, and also 
imposes unique requirements on local agencies in San Diego County to implement a state policy 
that does not apply generally to all residents and entities in the state.  Therefore, the Commission 
finds that the permit is a program within the meaning of article XIII B, section 6. 

D.  Are the permit provisions in the test claim a federal mandate or a state-mandated new 
program or higher level of service? 

The next issue is whether the parts of the permit alleged in the test claim are a state mandate, or 
federally mandated, as asserted by the State Board and the Department of Finance.  If so, the 
permit would not constitute a state mandate.  The California Supreme Court has stated that 
“article XIII B, section 6, and the implementing statutes … by their terms, provide for 
reimbursement only of state-mandated costs, not federally mandated costs.”83   

Also discussed is whether the permit is a new program or higher level of service.  To determine 
whether the permit is a new program or higher level of service, the permit is compared to the 
legal requirements in effect immediately before its adoption, in this case, the 2001 permit.84   

When analyzing federal law in the context of a test claim under article XIII B, section 6, the 
court in Hayes v. Commission on State Mandates held that “[w]hen the federal government 
imposes costs on local agencies those costs are not mandated by the state and thus would not 
require a state subvention.  Instead, such costs are exempt from local agencies’ taxing and 
spending limitations” under article XIII B.85  When federal law imposes a mandate on the state, 
however, and the state “freely [chooses] to impose the costs upon the local agency as a means of 
implementing a federal program, then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government.”86 

Similarly, Government Code section 17556, subdivision (c), states that the Commission shall not 
find “costs mandated by the state” if “[t]he statute or executive order imposes a requirement that 
is mandated by a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that exceed the mandate in that 
federal law or regulation.” 

In Long Beach Unified School Dist. v. State of California,87 the court considered whether a state 
executive order involving school desegregation constituted a state mandate.  The regulations 
required, for example, conducting mandatory biennial racial and ethnic surveys, developing a 
reasonably feasible plan every four years to alleviate and prevent segregation to include specifics 

                                                 
83  San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal.4th 859, 
879-880, emphasis in original. 
84 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
85 Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1593, citing City of 
Sacramento v. State of California, supra, 50 Cal.3d 51, 76; see also, Government Code sections 
17513 and 17556, subdivision (c). 
86 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1594. 
87 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
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elements, and taking mandatory steps to involve the community including public hearings.  The 
state argued that its Executive Order did not mandate a new program because school districts in 
California have a constitutional duty to make an effort to eliminate racial segregation in the 
public schools.  The court held that the executive order did require school districts to provide a 
higher level of service than required by federal constitutional or case law because the state 
requirements went beyond federal requirements imposed on school districts.88  The court stated: 

A review of the Executive Order and guidelines shows that a higher level of 
service is mandated because their requirements go beyond constitutional and case 
law requirements.  …[T]he executive Order and guidelines require specific 
actions … [that were] required acts.  These requirements constitute a higher level 
of service.”89 

In analyzing the permit under the federal Clean Water Act, we keep the following in mind.  First, 
each state is free to enforce its own water quality laws so long as its effluent limitations are not 
“less stringent” than those set out in the Clean Water Act.90  The federal Clean Water Act allows 
for more stringent state-imposed measures, as follows: 

Permits for discharges from municipal storm sewers [¶]…[¶] (iii) shall require 
controls to reduce the discharges of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the … State determines 
appropriate for the control of such pollutants. (33 U.S.C.A. 1342 (p)(3)(B)(iii).) 

Second, the California Supreme Court has acknowledged that an NPDES permit may contain 
terms that are federally mandated and terms that exceed federal law.91 

California in the NPDES program: Under the federal statutory scheme, a stormwater permit 
may be administered by the Administrator of U.S. EPA or by a state-designated agency, but 
states are not required to have an NPDES program.  Subdivision (b) of section 1324 of the 
federal Clean Water Act, which describes the NPDES program (and subdivision (p), which 
describes the requirements for the municipal stormwater system permits) states in part: 

At any time after the promulgation of the guidelines required by subsection (i)(2) 
of section 1314 of this title, the Governor of each State desiring to administer its 
own permit program for discharges into navigable waters within its jurisdiction 
may submit to the Administrator [of U.S. EPA] a full and complete description of 
the program it proposes to establish and administer under State law or under an 
interstate compact.  [Emphasis added.] 

And the federal stormwater statute states that the permits: 

[S]hall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 

                                                 
88 Id. at 173. 
89 Ibid. 
90  33 U.S.C. section 1370. 
91 City of Burbank v. State Water Resources Control Board, supra, 35 Cal.4th 613, 618, 628.   
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system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B)(iii).  [Emphasis added].) 

The federal statutory scheme indicates that California is not required to have its own NPDES 
program nor to issue stormwater permits.  According to section 1342 (p) quoted above, the 
Administrator of U.S. EPA would do so if California had no program.  The California 
Legislature, when adopting the NPDES program92 to comply with the Federal Water Pollution 
Control Act of 1972, stated the following findings and declaration in Water Code section 13370: 

(a) The Federal Water Pollution Control Act [citation omitted] as amended, provides for 
permit systems to regulate the discharge of pollutants …  to the navigable waters of the 
United States and to regulate the use and disposal of sewage sludge.   

(b) The Federal Water Pollution Control Act, as amended, provides that permits may be 
issued by states which are authorized to implement the provisions of that act. 

(c) It is in the interest of the people of the state, in order to avoid direct regulation by the 
federal government, of persons already subject to regulation under state law pursuant to 
this division, to enact this chapter in order to authorize the state to implement the 
provisions of the Federal Water Pollution Control Act and acts amendatory thereof or 
supplementary thereto, and federal regulations and guidelines issued pursuant thereto, 
provided, that the state board shall request federal funding under the Federal Water 
Pollution Act for the purpose of carrying out its responsibilities under this program. 

Based on this statute, in which California voluntarily adopts the permitting program, and on the 
federal statutes quoted above that authorize but do not expressly require states to have this 
program, the state has freely chosen93 to effect the stormwater permit program.  Further 
discussion in this analysis of federal “requirements” should be construed in the context of 
California’s choice to participate in the federal regulatory NPDES program.   

Finance, in its February 2010 comments on the draft staff analysis, states: 

The state’s role as a permitting authority acting on behalf of the federal 
government negates the existence of a state mandate because the test claim permit 
is issued in compliance with federal law.   …[N]o state mandate exists if the state 
requirements, in the absence of state statute, would still be imposed upon local 
agencies by federal law.   

Similarly, the State Board’s January 2010 comments argue that the Hayes case is distinguishable 
from this test claim because NPDES permits do not impose a federal mandate on the state.  
Rather, federal law requires municipalities to comply with the permit.  The State Board also 
states:   

                                                 
92 Water Code section 13374 states: “The term ‘waste discharge requirements’ as referred to in 
this division is the equivalent of the term ‘permits’ as used in the Federal water Pollution Control 
Act, as amended.” 
93 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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This [draft staff analysis’] approach fails to recognize that NPDES storm water 
permits, whether issued by U.S. EPA or California’s Water Boards, are designed 
to translate the general federal mandate into specific programs and enforceable 
requirements.  Whether issued by U.S. EPA or the California’s Water Boards, the 
federal NPDES permit will identify specific requirements for municipalities to 
reduce pollutants in their storm water to the maximum extent practicable.  The 
federally required pollutant reduction is a federal mandate. … The fact that state 
agencies have responsibility for specifying the federal permit requirements for 
municipalities does not indicate that requirements extend beyond federal law, as 
in Long Beach, or convert the federal mandate into a state mandate.94  

The Commission disagrees.  As discussed above, the federal Clean Water Act95 authorizes states 
to impose more stringent measures than required by federal law.  The California Supreme Court 
has also recognized that permits may include state-imposed, in additional to federally required 
measures.96  Those state measures that may constitute a state mandate if they “exceed the 
mandate in … federal law.”97  Thus, although California opted into the NPDES program, further 
analysis is needed to determine whether the state requirements exceed the federal requirements 
imposed on local agencies.   

The permit provisions are discussed below in context of the following federal law governing 
stormwater permits:  Clean Water Act section 402 (p) (33 USCA 1342 (p)(3)(B)) and Code of 
Federal Regulations, title 40, section 122.26.  The federal stormwater statute states: 

Permits for discharges from municipal storm sewers-- 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator98 or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B)). 

The issues are whether the parts of the permit in the test claim are federal mandates or state 
mandates, and whether they are a new program or higher level of service.   

 

                                                 
94 State Board comments submitted January 2010.  
95  33 U.S.C. sections 1370 and 1342 (p)(3)(B)(iii). 
96 City of Burbank v. State Water Resources Control Board, supra, 35 Cal.4th 613, 618, 628.   
97 Government Code section 17556, subdivision (b).  Long Beach Unified School Dist. v. State of 
California, supra, 225 Cal.App.3d 155, 173. 
98 Administrator means the Administrator of the United States Environmental Protection 
Agency, or an authorized representative. (40 CFR § 122.2.) 
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I. Jurisdictional Urban Runoff Management Program and Reporting (Parts D & J) 
Part D of the permit describes the Jurisdictional Urban Runoff Management Program (JURMP) 
of which each copermittee “shall develop and implement” an updated version (p.15).  Part J of 
the permit (“Reporting”) requires the JURMP to be updated and revised to include specified 
information.  The test claim includes parts D.1.g (hydromodification management plan), 
D.1.d.(7)-(8) (low-impact development or LID), D3a(5) (street sweeping) and J.3.a(3)x-xv 
(reporting on street sweeping), D.3.a.(3) (conveyance system cleaning ) and J.3.a.(3)(c)(iv)-(viii) 
(reporting on conveyance system cleaning), and D.5 (educational surveys and tests).  

Hydromodification (part D.1.g.): Part D.1 of the permit is entitled “Development Planning.”  
Part D.1.g. requires developing and implementing, in collaboration with other copermittees, a 
hydromodification management plan (HMP) “to manage increases in runoff discharge rates and 
durations from all Priority Development Projects.”99  Priority development projects can include 
both private projects, and municipal (city or county) projects.  The purpose of the HMP is:  

                                                 
99 According to the permit, Priority Development Projects are: a) all new Development Projects 
that fall under the project categories or locations listed in section D.1.d.(2), and b) those 
redevelopment projects that create, add or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or locations listed in 
section D.1.d.(2).. 

[¶]…[¶]  [Section D.1.d.(2):] (2) Priority Development Project Categories  (a) Housing 
subdivisions of 10 or more dwelling units. This category includes single-family homes, multi-
family homes, condominiums, and apartments.  (b) Commercial developments greater than one 
acre. This category is defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than one acre. The category 
includes, but is not limited to: hospitals; laboratories and other medical facilities; educational 
institutions; recreational facilities; municipal facilities; commercial nurseries; multi-apartment 
buildings; car wash facilities; mini-malls and other business complexes; shopping malls; hotels; 
office buildings; public warehouses; automotive dealerships; airfields; and other light industrial 
facilities.  (c) Developments of heavy industry greater than one acre. This category includes, but 
is not limited to, manufacturing plants, food processing plants, metal working facilities, printing 
plants, and fleet storage areas (bus, truck, etc.).  (d) Automotive repair shops. This category is 
defined as a facility that is categorized in any one of the following Standard Industrial 
Classification (SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.  (e) Restaurants. This 
category is defined as a facility that sells prepared foods and drinks for consumption, including 
stationary lunch counters and refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is greater than 5,000 square 
feet. Restaurants where land development is less than 5,000 square feet shall meet all SUSMP 
requirements except for structural treatment BMP and numeric sizing criteria requirement 
D.1.d.(6)(c) and hydromodification requirement D.1.g.  (f) All hillside development greater than 
5,000 square feet. This category is defined as any development which creates 5,000 square feet 
of impervious surface which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.  (g) 
Environmentally Sensitive Areas (ESAs). All development located within or directly adjacent to 
or discharging directly to an ESA (where discharges from the development or redevelopment 
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[T]o manage increases in runoff discharge rates and durations from all Priority 
Development Projects, where such rates and durations are likely to cause 
increased erosion of channel beds and banks, sediment pollutant generation, or 
other impacts to beneficial uses and stream habitat due to increased erosive force.   

Hydromodification is defined in Attachment C of the permit as “The change in the natural 
watershed hydrologic processes and runoff characteristics (i.e., interception, infiltration, overland 
flow, interflow and groundwater flow) caused by urbanization or other land use changes that 
result in increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank and 
shoreline erosion are also considered hydromodification, due to their disruption of natural 
watershed hydrologic processes.”100 

As detailed in the permit and on pages 12-17 above, the HMP must have specified content, 
including “a description of how the copermittees will incorporate the HMP requirements into 
their local approval processes.”  Also required is collaborative reporting on the HMP and 
implementation 180 days after the HMP is approved by the Regional Water Board, with earlier 
implementation encouraged.   

According to the State Board’s comments submitted in October 2008 the requirement to develop 
and implement a HMP is necessary to meet the minimum federal MEP standard.  The Board 
states that “broad federal legal authority is contained in CWA sections 402(p)(3)(B)(ii)-(iii), 
CWA section 402(a), and in 40 C.F.R. sections 122.26 (d)(2)(i)(B)-(C), (E), and (F), 131.12, and 
122.26(d)(2)(iv)(A)(2), which states: 

                                                                                                                                                             
will enter receiving waters within the ESA), which either creates 2,500 square feet of impervious 
surface on a proposed project site or increases the area of imperviousness of a proposed project 
site to 10% or more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.  (h) Parking lots 5,000 
square feet or more or with 15 or more parking spaces and potentially exposed to urban runoff. 
Parking lot is defined as a land area or facility for the temporary parking or storage of motor 
vehicles used personally, for business, or for commerce.  (i) Street, roads, highways, and 
freeways. This category includes any paved surface that is 5,000 square feet or greater used for 
the transportation of automobiles, trucks, motorcycles, and other vehicles.  (j) Retail Gasoline 
Outlets (RGOs). This category includes RGOs that meet the following criteria: (a) 5,000 square 
feet or more or (b) a projected Average Daily Traffic (ADT) of 100 or more vehicles per day.  
100  It is also defined as “changes in the magnitude and frequency of stream flows as a result of 
urbanization, and the resulting impacts on the receiving channels in terms of erosion, 
sedimentation and degradation of in-stream habitat.”  Draft Hydromodification Management 
Plan for San Diego County, page 4.  <http://www.projectcleanwater.org/pdf/susmp/ 
sd_hmp_2009.pdf> as of May 28, 2009. 
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(d) Application requirements for large and medium municipal separate storm 
sewer discharges. The operator101 of a discharge102 from a large or medium 
municipal separate storm sewer or a municipal separate storm sewer that is 
designated by the Director under paragraph (a)(1)(v) of this section, may submit a 
jurisdiction-wide or system-wide permit application. … Permit applications for 
discharges from large and medium municipal storm sewers or municipal storm 
sewers designated under paragraph (a)(1)(v) of this section shall include; [¶]…[¶] 

(2) Part 2. Part 2 of the application shall consist of: [¶]…[¶] 

(iv) Proposed management program. A proposed management program covers 
the duration of the permit. It shall include a comprehensive planning process 
which involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design 
and engineering methods, and such other provisions which are appropriate. The 
program shall also include a description of staff and equipment available to 
implement the program. Separate proposed programs may be submitted by each 
coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs 
will be considered by the Director when developing permit conditions to reduce 
pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such 
programs shall be based on: 

(A) A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the 
permit, accompanied with an estimate of the expected reduction of pollutant loads 
and a proposed schedule for implementing such controls. At a minimum, the 
description shall include: [¶]…[¶] 

                                                 
101 “Owner or operator means the owner or operator of any “facility or activity” subject to 
regulation under the NPDES program.” (40 CFR § 122.2) 
102 “Discharge when used without qualification means the “discharge of a pollutant.  Discharge 
of a pollutant means: (a) Any addition of any “pollutant” or combination of pollutants to “waters 
of the United States” from any “point source,” or (b) Any addition of any pollutant or 
combination of pollutants to the waters of the “contiguous zone” or the ocean from any point 
source other than a vessel or other floating craft which is being used as a means of transportation.   

This definition includes additions of pollutants into waters of the United States from: surface 
runoff which is collected or channeled by man; discharges through pipes, sewers, or other 
conveyances owned by a State, municipality, or other person which do not lead to a treatment 
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned 
treatment works. This term does not include an addition of pollutants by any “indirect 
discharger.”  (40 CFR § 122.2.) 
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(2) A description of planning procedures including a comprehensive master plan 
to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of 
new development and significant redevelopment. Such plan shall address controls 
to reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed. … 

The State Board also cited the U.S. Supreme Court decision, P.U.D. No. 1 v. Washington 
Department of Ecology (1994) 511 U.S. 700, for the state’s authority to regulate flow under the 
federal Clean Water Act in order to protect water quality standards. 

In response, the claimants’ February 2009 comments state that the permit’s Fact Sheet did not 
cite any federal authorities to justify the HMP portion of the permit, and that none exists.  
Claimants also assert that no other jurisdiction in the United States that was surveyed for the 
claim has a permit that requires a HMP.  Claimants call the HMP requirement a flood control 
measure that is not a requirement in any other permit outside of California, and that the HMP 
exceeds the federal requirements and constitutes a state mandate.  Claimants also point to the 
language in section 122.26(d)(2)(iv)(A)(2) that they say is: 

[A]imed directly at controlling pollutant discharges from an MS4 that originate in 
areas of new development.  [The regulation] does not mention the need to include 
controls to reduce the volume of storm water discharged from these areas.  … 
controls designed only to limit volume are not expressly required.   

As to the P.U.D. No. 1 v. Washington Department of Ecology decision cited by the State Board, 
the claimants distinguish it as being decided under section 401 of the Clean Water Act, wherein 
the permit was issued under section 402.  Claimants state that the P.U.D. case recognized state 
authority under the Clean Water Act rather than a federal mandate.   

The Commission agrees with claimants about the applicability of the P.U.D. case, which 
determined whether the state of Washington’s environmental agency properly conditioned a 
permit for a federal hydroelectric project on the maintenance of specific minimum stream flows 
to protect salmon and steelhead runs.  The U.S. Supreme Court determined that Washington 
could do so, but the decision was based on section 401 of the Clean Water Act, which involves 
certifications and wetlands.  Even if the decision could be applied to section 402 NPDES 
permits, it merely recognized state authority to regulate flows. The issue here is not whether the 
state has authority to regulate flows, but whether a federal mandate requires it.  This was not 
addressed in the P.U.D. decision. 

Overall, there is nothing in the federal regulations that requires a municipality to adopt or 
implement a hydromodification plan.  Thus, the HMP requirement in the permit “exceed[s] the 
mandate in that federal law or regulation.”103  As in Long Beach Unified School Dist. v. State of 
California,104 the permit requires specific actions, i.e., required acts that go beyond the 
requirements of federal law.  In adopting these permit provisions, the state has freely chosen105 to 

                                                 
103 Government Code section 17556, subdivision (c). 
104 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
105 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 

Received 
June 17, 2011
Commission on
State Mandates



45 

Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

impose these requirements.  Thus, the Commission finds that part D.1.g. of the permit is not a 
federal mandate.   

All of part D.1.g. of the permit requires the HMP to have specified contents except part 
D.1.g.(2), which states that the HMP “may include implementation of planning measures …” as 
specified.  As the plain language of this part does not require the implementation of planning 
measures, the Commission finds that part D.1.g.(2) of the permit is not a state mandate. 

The Commission also finds that HMP is not a state mandate for municipal (city or county) 
projects that are priority development projects, such as a hospital, laboratory or other medical 
facility, recreational facility, airfield, parking lot, street, road, highway, and freeway, a project 
over an acre, and a project located in an environmentally sensitive area.106  Although these 
projects would be subject to the compliance with HMP requirements, there is no legal 
requirement to build municipal projects.107  Thus, municipal projects are built by cities or 
counties voluntarily, and their decision triggers the requirements to comply with the HMP.  In 
Kern High School Dist.,108 the California Supreme Court decided whether the state must 
reimburse the costs of school site councils and advisory committees complying with the Brown 
(Open Meetings) Act for schools who participate in various school-related education programs.  
The court determined that participation in the underlying school site council program was not 
legally compelled and so mandate reimbursement was not required for the downstream 
compliance with the Brown Act.  The court said: 

Activities undertaken at the option or discretion of a local government entity (that 
is, actions undertaken without any legal compulsion or threat of penalty for 
nonparticipation) do not trigger a state mandate and hence do not require 
reimbursement of funds-even if the local entity is obliged to incur costs as a result 
of its discretionary decision to participate in a particular program or practice.109 

As with the voluntary programs in Kern, there is no requirement for municipalities to undertake 
any of the priority development projects described in the permit.  Thus, the Commission finds 
that the costs of complying with the HMP in part D.1.g., is not a state mandate for priority 
development projects undertaken by a city or county.   

Based on the mandatory language of the remainder of part D.1.g. of the permit (except part 
D.1.g.(2) and except for municipal projects), the Commission finds that it is a state mandate on 
the claimants to do the following: 

                                                 
106 The County of San Diego, in its January 2010 comments on the draft staff analysis, raises the 
issue of its fee authority for municipal projects.  The League of California Cities, in its January 
2010 comments on the draft staff analysis, also discusses municipal projects, citing examples 
“where a city or county constructs a Priority Development Project for which no third party is 
available to assess a fee against.”   
107 California Constitution, article XI, section 7.  “A county or city may make and enforce within 
its limits all local, police, sanitary, and other ordinances and regulations not in conflict with 
general laws.” 
108 Kern High School Dist., supra, 30 Cal.4th 727. 
109 Kern High School Dist., supra, 30 Cal.4th 727, 742. 
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Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects, 
where such increased rates and durations are likely to cause increased erosion of 
channel beds and banks, sediment pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force.  The HMP, once 
approved by the Regional Board, shall be incorporated into the local SUSMP 
[Standard Urban Storm Water Mitigation Plan] and implemented by each 
Copermittee so that post-project runoff discharge rates and durations shall not 
exceed estimated pre-project discharge rates and durations where the increased 
discharge rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the 
discharge rates and durations.   

(1) The HMP shall: 

(a) Identify a standard for channel segments which receive urban runoff 
discharges from Priority Development Projects. The channel standard shall 
maintain the pre-project erosion and deposition characteristics of channel 
segments receiving urban runoff discharges from Priority Development Projects 
as necessary to maintain or improve the channel segments’ stability conditions. 

(b) Utilize continuous simulation of the entire rainfall record to identify a range of 
runoff flows for which Priority Development Project post-project runoff flow 
rates and durations shall not exceed pre-project runoff flow rates and durations, 
where the increased flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in the flow rates and durations. The lower boundary of the range of 
runoff flows identified shall correspond with the critical channel flow that 
produces the critical shear stress that initiates channel bed movement or that 
erodes the toe of channel banks. The identified range of runoff flows may be 
different for specific watersheds, channels, or channel reaches. 

(c) Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff flow rates 
and durations (1) do not exceed pre-project runoff flow rates and durations for the 
range of runoff flows identified under section D.1.g.(1)(b), where the increased 
flow rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the flow 
rates and durations, and (2) do not result in channel conditions which do not meet 
the channel standard developed under section D.1.g.(1)(a) for channel segments 
downstream of Priority Development Project discharge points. 

(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent urban runoff from the projects from 
increasing erosion of channel beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force. 
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(e) Include a review of pertinent literature.  

(f) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects. 

(g) Include a description of how the Copermittees will incorporate the HMP 
requirements into their local approval processes. 

(h) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow rates and 
durations and address potential hydromodification impacts. 

(i) Include technical information supporting any standards and criteria proposed. 

(j) Include a description of inspections and maintenance to be conducted for 
management practices and measures to control flow rates and durations and 
address potential hydromodification impacts. 

(k) Include a description of pre- and post-project monitoring and other program 
evaluations to be conducted to assess the effectiveness of implementation of the 
HMP. 

(l) Include mechanisms for addressing cumulative impacts within a watershed on 
channel morphology. 

(m) Include information on evaluation of channel form and condition, including 
slope, discharge, vegetation, underlying geology, and other information, as 
appropriate. 

[¶]…[¶] 

(3) Section D.1.g.(1)(c) does not apply to Development Projects where the project 
discharges stormwater runoff into channels or storm drains where the preexisting 
channel or storm drain conditions result in minimal potential for erosion or other 
impacts to beneficial uses. Such situations may include discharges into channels 
that are concrete-lined or significantly hardened (e.g., with rip-rap, sackrete, etc.) 
downstream to their outfall in bays or the ocean; underground storm drains 
discharging to bays or the ocean; and construction of projects where the sub-
watersheds below the projects’ discharge points are highly impervious (e.g., 
>70%) and the potential for single-project and/or cumulative impacts is minimal. 
Specific criteria for identification of such situations shall be included as a part of 
the HMP. However, plans to restore a channel reach may reintroduce the 
applicability of HMP controls, and would need to be addressed in the HMP. 

(4) HMP Reporting 

The Copermittees shall collaborate to report on HMP development as required in 
section J.2.a of this Order.110 

                                                 
110 Section J.2.a of the permit requires collaborating with other copermittees to develop the 
HMP, and submitting it for approval by the Regional Board.  Part J.2.a also includes timelines 
for HMP completion and approval. 
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(5) HMP Implementation 

180 days after approval of the HMP by the Regional Board, each Copermittee 
shall incorporate into its local SUSMP and implement the HMP for all applicable 
Priority Development Projects. Prior to approval of the HMP by the Regional 
Board, the early implementation of measures likely to be included in the HMP 
shall be encouraged by the Copermittees. 

(6) Interim Hydromodification Criteria for Projects Disturbing 50 Acres or More  

Within 365 days of adoption of this Order, the Copermittees shall collectively 
identify an interim range of runoff flow rates for which Priority Development 
Project post-project runoff flow rates and durations shall not exceed pre-project 
runoff flow rates and durations (Interim Hydromodification Criteria), where the 
increased discharge flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in flow rates and durations. Development of the Interim 
Hydromodification Criteria shall include identification of methods to be used by 
Priority Development Projects to exhibit compliance with the criteria, including 
continuous simulation of the entire rainfall record. Starting 365 days after 
adoption of this Order and until the final Hydromodification Management Plan 
standard and criteria are implemented, each Copermittee shall require Priority 
Development Projects disturbing 50 acres or more to implement hydrologic 
controls to manage post-project runoff flow rates and durations as required by the 
Interim Hydromodification Criteria. Development Projects disturbing 50 acres or 
more are exempt from this requirement when: 

(a) The project would discharge into channels that are concrete-lined or 
significantly hardened (e.g., with rip-rap, sackcrete, etc.) downstream to their 
outfall in bays or the ocean; 

(b) The project would discharge into underground storm drains discharging 
directly to bays or the ocean; or 

(c) The project would discharge to a channel where the watershed areas below the 
project’s discharge points are highly impervious (e.g. >70%).   

As to whether part D.1.g. of the permit (except for D.1.g.(2)) is a new program or higher level of 
service, the claimants, in their February 2009 comments, assert that it is. 

The 2001 Permit only included general statements regarding the need to control 
downstream erosion with post construction BMPs.  The 2007 Permit increased 
these requirements by requiring the copermittees to, among other things, draft and 
implement interim and long-term hydromodification plans, and impose specific, 
strict post construction BMPs on new development projects within their 
jurisdiction. 

The State Board, in its October 2008 comments, argues that part D.1 “expands upon and makes 
more specific the hydromodification requirements in the 2001 Permit.” 

Finance argues, in its February 2010 comments on the draft staff analysis, that the entire permit 
is not a new program or higher level of service because additional activities, beyond those 
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required by the 2001 permit, are necessary for the claimants to continue to comply with the 
federal Clean Water Act and reduce pollutants to the Maximum Extent Practicable. 

The Commission disagrees with Finance.  This analysis measures the 2007 permit against the 
2001 permit to determine which provisions are a new program or higher level of service.  Under 
the standard urged by Finance, anything the state imposes under the permit would not be a new 
program or higher level of service.  The Commission does not read the federal Clean Water Act 
so broadly.  In Building Industry Assoc. of San Diego County v. State Water Resources Control 
Board (2004) 124 Cal.App.4th 866, the court held that the Clean Water Act’s “maximum extent 
practicable” standard did not prevent the water boards from including provisions in the permit 
that required municipalities to comply with state water quality standards.111 

The Regional Board prepared a Fact Sheet/Technical Report112 for the permit that lists the 
federal authority and reasons the permit provisions were adopted.  Regarding part D.1.g. of the 
permit, the Fact Sheet/Technical Report does not expressly mention the 2001 permit, but states: 

This section of the Order expands the requirements for control of 
hydromodification caused by changes in runoff resulting from development and 
urbanization.  Expansion of these requirements is needed due to the current lack 
of a clear standard for controlling hydromodification resulting from modification.  
While the Model SUSMP113 [adopted in 2002] developed by the Copermittees 
requires project proponents to control hydromodification, it provides no standard 
or performance criteria for how this is to be achieved.  

The Commission finds that part D.1.g. of the permit (except for D.1.g.(2)) with respect to private 
priority development projects is a new program or higher level of service.  The Fact 
Sheet/Technical Report describes the section as an “expansion” of hydromodification control 
requirements.  The 2001 permit (in part F.1.b.(2)(j)) included only the following on 
hydromodification: 

Downstream Erosion – As part of the model SUSMP [Standard Urban Storm 
Water Mitigation Plan] and the local SUSMPs, the Copermittees shall develop 
criteria to ensure that discharges from new development and significant 
redevelopment maintain or reduce pre-development downstream erosion and 
protect stream habitat.  At a minimum, criteria shall be developed to control peak 
storm water discharge rates and velocities in order to maintain or reduce pre-
development downstream erosion and protect stream habitat.  Storm water 
discharge volumes and durations should also be considered. 

The requirements in the 2007 permit, however, are much more expansive and detailed, requiring 
development and implementation of a hydromodification management plan (HMP) to be 
approved by the Regional Board.  And while the 2001 permit contained a broad description of 

                                                 
111 Building Industry Assoc. of San Diego County v. State Water Resources Control Board, 
supra, 124 Cal.App.4th 866, 870. 
112 The Fact Sheet/Technical Report was attached to the test claim. 
113 According to the Fact Sheet/Technical Report, the Model SUSMP was completed and 
adopted in 2002. 
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the criteria required, part D.1.g. of the 2007 permit contains a detailed description of the contents 
of the HMP, including identifying standards for channel segments, using continuous simulation 
of the entire rainfall record to identify runoff flows, requiring priority development projects to 
implement hydrologic control measures, including other performance criteria for priority 
development projects to prevent urban runoff from the projects, and 9 other components to 
include in the HMP.  Therefore, the Commission finds that part D.1.g. of the permit (except for 
D.1.g.(2)) is a new program or higher level of service over the 2001 permit.   

In sum, the Commission finds that part D.1.(g) of the permit (except for D.1.g.(2)) is a state-
mandated new program or higher level of service for private priority development projects.  
Reimbursement is not required for complying with the HMP for municipal priority development 
projects. 

B. Low Impact Development (LID) and Standard Urban Storm Water Mitigation Plan 
(part D.1.d.):  Also under part D.1 “Development Planning” is part D.1.d, which requires the 
copermittees to review and update their SUSMPs (Standard Urban Storm Water Mitigation 
Plans)114and (in paragraphs 7 and 8) add low impact development (LID) and source control BMP 
requirements for each priority development project, and to implement the updated SUSMP, as 
specified on pages 17-19 above.  The purpose of LID is to “collectively minimize directly 
connected impervious areas and promote infiltration at Priority Development Projects.”  LID 
best management practices include draining a portion of impervious areas into pervious areas 
prior to discharge into the storm drain, and constructing portions of priority development projects 
with permeable surfaces (Id.) 

According to the State Board’s comments submitted in October 2008, the requirement in part 
D.1.d. is necessary to meet the minimum federal MEP standard, and is supported by 40 C.F.R. 
section 122.26 (d)(2)(iv)(A)-(D), part of which is quoted in the discussion of hydromodification 
above.  Part (d)(2)(iv)(A)(2) of the regulation requires part of the permit application to include: 

(2) A description of planning procedures including a comprehensive master plan 
to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of 
new development and significant redevelopment. Such plan shall address controls 
to reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed. 

The State Board asserts that these regulations “require municipalities to implement controls to 
reduce pollutants in urban runoff from new development and significant redevelopment, 
construction, and commercial, residential, industrial and municipal land uses or activities.”  The 
Board cites a decision of the Washington Pollution Control Hearings Board that found that 
permit provisions to promote but not require low impact development “failed to satisfy the 
federal MEP standard and Washington state law because it … did not require LID at the parcel 
and subdivision level.”   

In their February 2009 rebuttal comments, the claimants assert: “while federal regulations 
require the large MS4 permits to include programs to reduce the discharge of pollutants from the 
                                                 
114 The Permit defines the Standard Urban Storm Water Mitigation Plan as “A plan developed to 
mitigate the impacts of urban runoff from Priority Development Projects.” 
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MS4 that originate in areas of new development, federal regulations do not require or even 
mention LID or LID principles.”  And “while requiring  post-construction controls that limit 
pollutant discharges originating in areas of new development is clearly within the requirements 
of Section 122.26(d)(2)(iv)(A), the 2007 Permit’s specific LID requirements are not.”  Claimants 
also address the Washington State Pollution Control Board decision by noting that the Board’s 
decision “explicitly recognized that LID requirements are not federally mandated.”  The 
claimants also point out EPA-issued NPDES permits in Washington, D.C. and Albuquerque, 
New Mexico that make no reference to LID.   

The Commission finds nothing in the federal regulation (40 C.F.R. § 122.26) that requires local 
agencies to collectively review and update the BMP requirements listed in their SUSMPs, or to 
develop, submit and implement “an updated Model SUSMP” that defines minimum LID and 
other BMP requirements for incorporation into the SUSMPs.  Thus, the LID requirements in the 
permit “exceed the mandate in that federal law or regulation.”115  As in Long Beach Unified 
School Dist. v. State of California,116 the permit requires specific actions, i.e., required acts that 
go beyond the requirements of federal law.  In adopting these permit provisions, the state has 
freely chosen117 to impose these requirements.  Thus, the Commission finds that part D.1.d. of 
the permit is not a federal mandate. 

The Commission further finds that the LID requirements are not a state-mandated program for 
municipal projects for the same reason as discussed in the HMP discussion above: there is no 
requirement for cities or counties to build priority development projects, which would trigger the 
downstream requirement to comply with parts D.1.d.(7) and D.1.d.(8) of the permit, the LID 
portions of the permit. 

As to non-municipal projects, however, because of the mandatory language on the face of the 
permit, the Commission finds that part D.1.d. of the permit is a state mandate for the claimants to 
do all of the following: 

(7) Update of SUSMP BMP Requirements 

The Copermittees shall collectively review and update the BMP requirements that 
are listed in their local SUSMPs. At a minimum, the update shall include removal 
of obsolete or ineffective BMPs, addition of LID and source control BMP 
requirements that meet or exceed the requirements of sections D.1.d.(4) and 
D.1.d.(5), and addition of LID BMPs that can be used for treatment, such as 
bioretention cells, bioretention swales, etc. The update shall also add appropriate 
LID BMPs to any tables or discussions in the local SUSMPs addressing pollutant 
removal efficiencies of treatment control BMPs. In addition, the update shall 
include review, and revision where necessary, of treatment control BMP pollutant 
removal efficiencies. 

 

 
                                                 
115 Government Code section 17556, subdivision (c). 
116 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
117 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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(8) Update of SUSMPs to Incorporate LID and Other BMP Requirements  

(a) In addition to the implementation of the BMP requirements of sections 
D.1.d.(4-7) within one year of adoption of this Order, the Copermittees shall also 
develop and submit an updated Model SUSMP that defines minimum LID and 
other BMP requirements to be incorporated into the Copermittees’ local SUSMPs 
for application to Priority Development Projects.  The purpose of the updated 
Model SUSMP shall be to establish minimum standards to maximize the use of 
LID practices and principles in local Copermittee programs as a means of 
reducing stormwater runoff. It shall meet the following minimum requirements: 

i. Establishment of LID BMP requirements that meet or exceed the minimum 
requirements listed in section D.1.d.(4) above.118  

ii. Establishment of source control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(5) above.119 

iii. Establishment of treatment control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(6) above.120 

iv. Establishment of siting, design, and maintenance criteria for each LID and 
treatment control BMP listed in the Model SUSMP, so that implemented LID and 
treatment control BMPs are constructed correctly and are effective at pollutant 
removal and/or runoff control.  LID techniques, such as soil amendments, shall be 
incorporated into the criteria for appropriate treatment control BMPs. 

v. Establishment of criteria to aid in determining Priority Development Project 
conditions where implementation of each LID BMP listed in section D.1.d.(4)(b) 
is applicable and feasible. 

vi. Establishment of a requirement for Priority Development Projects with low 
traffic areas and appropriate or amendable soil conditions to construct a portion of 
walkways, trails, overflow parking lots, alleys, or other low-traffic areas with 
permeable surfaces, such a pervious concrete, porous asphalt, unit pavers, and 
granular materials. 

vii. Establishment of restrictions on infiltration of runoff from Priority 
Development Project categories or Priority Development Project areas that 
generate high levels of pollutants, if necessary. 

                                                 
118 Part D.1.d.(4) of the permit includes LID BMP requirements: “Each Copermittee shall require 
each Priority Development Project to implement LID BMPs which will collectively minimize 
directly connected impervious areas and promote infiltration at Priority Development Projects:”  
The Permit lists various LID site design BMPs that must be implemented at all Priority 
Development Projects, and other LID BMPs that must be implemented at all Priority 
Development Projects “where applicable and feasible.”  
119 Part D.1.d.(5) of the permit lists source control BMP requirements. 
120 Part D.1.d.(6) of the permit lists treatment control BMP requirements. 

Received 
June 17, 2011
Commission on
State Mandates



53 

Discharge of Stormwater Runoff, 07-TC-09  
Statement of Decision 

(b) The updated Model SUSMP shall be submitted within 18 months of adoption 
of this Order. If, within 60 days of submittal of the updated Model SUSMP, the 
Copermittees have not received in writing from the Regional Board either (1) a 
finding of adequacy of the updated Model SUSMP or (2) a modified schedule for 
its review and revision, the updated Model SUSMP shall be deemed adequate, 
and the Copermittees shall implement its provisions in accordance with section 
D.1.d.(8)(c) below. 

(c) Within 365 days of Regional Board acceptance of the updated Model SUSMP, 
each Copermittee shall update its local SUSMP to implement the requirements 
established pursuant to section D.1.d.(8)(a). In addition to the requirements of 
section D.1.d.(8)(a), each Copermittee’s updated local SUSMP shall include the 
following: 

i. A requirement that each Priority Development Project use the criteria 
established pursuant to section D.1.d.(8)(a)v to demonstrate applicability and 
feasibility, or lack thereof, of implementation of the LID BMPs listed in section 
D.1.d.(4)(b). 

ii. A review process which verifies that all BMPs to be implemented will meet the 
designated siting, design, and maintenance criteria, and that each Priority 
Development Project is in compliance with all applicable SUSMP requirements.   

The State Board, in its October 2008 comments on the test claim, argues that the requirements in 
part D.1.d.(7) of the permit are not a new program or higher level of service because they 
“merely add definition to the scope of the local SUSMP already required in the 2001 Permit (see 
Section F.1.b.(2)).”  As to part D.1.d.(8), the State Board asserts that it: 

[P]rovides a framework for the Copermittees to develop criteria to be used in the 
application of LID requirements to Priority Development Projects.  The 
Copermittees must develop their LID programs through an update to the Model 
SUSMP, the document that guides (and guided the 2001 Permit cycle) post-
construction BMP implementation at Priority Development Projects.  

According to the State Board, these parts of the permit are not a new program or higher level of 
service because they merely add additional detail in implementing the same minimum federal 
MEP standard and add specificity to already existing BMPs. 

The claimants, in their February 2009 comments, assert that by adding requirements and 
increasing the specificity of existing requirements, the 2007 LID permit requirements are a new 
program or higher level of service.   

The Commission finds that part D.1.d.(7) is a new program or higher level of service because it 
calls for a collective review and update of BMP requirements listed in the claimants’ SUSMPs 
(presumably those drafted under the 2001 permit) that was not required under the 2001 permit. 

The Commission also finds that part D.1.d.(8) is a new program or higher level of service 
because it requires developing, submitting, and implementing “an updated Model SUSMP” that 
defines minimum LID and other BMP requirements for incorporation into the copermittees 
SUSMPs.  Although the 2001 permit required adopting a Model SUSMP and local SUSMP, it 
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did not require developing and submitting an updated Model SUSMP with the specified LID 
BMP requirements. 

In sum, the Commission finds that parts D.1.d.(7) and D.1.d.(8) of the 2007 permit constitute a 
state-mandated new program or higher level of service for private priority development projects.  
Reimbursement is not required for complying with the LID requirements for municipal priority 
development projects. 

C. Street sweeping and reporting (parts D.3.a.(5) & J.3.a(3)x-xv): Part D.3 is entitled 
“Existing Development.”  Part D.3.a.(5) requires regular street sweeping based on the amount of 
trash generated on the road, street, highway, or parking facility.  Those identified as generating 
the highest volumes of trash are to be swept at least two times per month, those generating 
moderate volumes of trash are to be swept at least monthly, and those generating low volumes of 
trash are to be swept as necessary, but not less than once per year.  The copermittees determine 
what constitutes high, moderate, and low trash generation. 

In addition, section J.3.a.(3)(c) x-xv requires the copermittees, as part of their annual reporting, 
to identify the total distance of curb-miles of improved roads in each priority category, the total 
distance of curb-miles swept, the number of municipal parking lots and the number swept, the 
frequency of sweeping, and the tons of material collected from street and parking lot sweeping. 

The State Board, in its comments submitted in October 2008, states that requiring minimum 
sweeping frequencies for streets determined by the copermittees to have high volumes of trash or 
debris is necessary to meet the minimum federal MEP standard.  The State Board cites C.F.R. 
section 122.26(d)(2)(i)(B)-(C), (E) and (F) and 40 C.F.R. section 122.26(d)(2)(iv), and more 
specifically, section 122.26(d)(2)(iv)(A)(1), which states that the proposed management program 
include “[a] description of maintenance activities and a maintenance schedule for structural 
controls to reduce pollutants (including floatables) in discharges from municipal separate storm 
sewers.”  Also, section 122.26(d)(2)(iv)(A)(6) provides that the proposed management program 
include:  

[a] description of a program to reduce to the maximum extent practicable, 
pollutants in discharges from municipal separate storm sewers associated with the 
application of pesticides, herbicides, and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications, and 
other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities. 

The State Board also cites section 122.44(d)(1)(i), which states as follows regarding NPDES 
permits: “limitations must control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be discharged at 
a level which will cause, have reasonable potential to cause, or contribute to an excursion above 
any State Water quality standard, including narrative criteria for water quality.”  And section 
122.26(d)(2)(iv)(A)(3) states that the proposed management program include “A description for 
operating and maintaining public streets, roads and highways and procedures for reducing the 
impact on receiving waters of discharges from municipal storm sewer systems, including 
pollutants discharged as a result of deicing activities.”   

In their February 2009 rebuttal comments, the claimants point out that street sweeping as a BMP 
to control “floatables” is not required by federal law in that none of the federal regulations 
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specifically require street sweeping.  The claimants quote the following from Hayes v. 
Commission on State Mandates:121 “if the state freely chose to impose the costs upon the local 
agency as a means of implementing a federal program then the costs are the result of a 
reimbursable state mandate.”   

The Commission agrees with claimants.  The permit requires activities that fall within the federal 
regulations to include: “[a] description of maintenance activities and a maintenance schedule for 
structural controls to reduce pollutants (including floatables) in discharges from municipal 
separate storm sewers.”122  And they also require: “A description for operating and maintaining 
public streets, roads and highways and procedures for reducing the impact on receiving waters of 
discharges from municipal storm sewer systems…”123   

Yet the more specific requirements in the permit include variable street sweeping schedules for 
areas impacted by different amounts of trash.  They also require reporting on the amount of trash 
collected, which is not required by the federal regulations.  These activities “exceed the mandate 
in that federal law or regulation.”124  As in Long Beach Unified School Dist. v. State of 
California,125 the permit requires specific actions, i.e., required acts that go beyond the 
requirements of federal law.  In adopting these permit provisions, the state has freely chosen126 to 
impose these requirements.  Therefore, the Commission finds that parts D.3.a.(5) and 
J.3.a.(3)(c)x-xv of the permit are not a federal mandate. 

Because of the mandatory language on the face of the permit, the Commission also finds part 
D.3.a(5) of the permit is a state mandate for the claimants to do all of the following: 

(5) Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low 
volumes of trash and/or debris shall be swept as necessary, but no less than once 
per year. 

                                                 
121 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564. 
122 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(1). 
123 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(3). 
124 Government Code section 17556, subdivision (c). 
125 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
126 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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And as stated in part J.3.a(3)(c)x-xv (on p. 68) of the permit, the claimants report annually on: 

x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   

xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  

xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 

xiii. Identification of the total distance of curb-miles swept. 

xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 

xv. Amount of material (tons) collected from street and parking lot sweeping. 

The State Board, in its October 2008 comments, argues that requiring minimum street sweeping 
frequencies does not result in a new program or higher level of service.  According to the State 
Board: 

The 2001 Permit required Copermittees to perform street sweeping, but did not 
specify minimum frequencies.  While the minimum frequencies may exceed some 
Copermittees’ existing programs, the Claimants acknowledge than many 
Copermittees meet or exceed the mandatory requirements on a voluntary basis.  
To the extent the frequencies are already being met and the Permit imposes the 
same MEP standard as its predecessor … the 2007 Permit does not impose a 
higher level of service. 

In their February 2009 rebuttal comments, the claimants cite Government Code section 17565 to 
argue that whether or not they were sweeping streets at frequencies equal or more than the permit 
requires is not relevant.  Government Code section 17565 states: “If a local agency … at its 
option, has been incurring costs which are subsequently mandated by the state, the state shall 
reimburse the local agency … for those costs incurred after the operative date of the mandate.”  
The claimants also state that the 2001 permit did not in fact require street sweeping, “[a]t best it 
only included general statements regarding the need to control pollutants in streets and other 
impervious areas and, in any event, minimum frequencies were not required.”   

The Regional Board’s Fact Sheet/Technical Report on part D.3.a.(5) of the 2007 permit states 
that street sweeping “has been added to ensure that the Copermittees are implementing this 
effective BMP at all appropriate areas.”   

The Commission finds that the street sweeping provision (part D.3.a.(5)) in the permit is a new 
program or higher level of service.  The Commission agrees that Government Code section 
17565 makes it irrelevant (for purposes of mandate reimbursement) whether or not claimants 
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were performing the activity prior to the permit, since voluntary activities do not affect 
reimbursement of an activity that is subsequently mandated by the state.    

The 2001 permit, in part F.3.a.(3) and (4) stated: 

(a) To establish priorities for oversight of municipal areas and activities required 
under this Order, each Copermittee shall prioritize each watershed inventory in 
F.3.a.2. above by threat to water quality and update annually.  Each municipal 
area and activity shall be classified as high, medium, or low threat to water 
quality.  In evaluating threat to water quality, each Copermittee shall consider 
(1) type of municipal area or activity; (2) materials used (3) wastes generated; 
(4) pollutant discharge potential; (5) non-storm water discharges; (6) size of 
facility or area; (7) proximity to receiving water bodies; (8) sensitivity of 
receiving water bodies; and (9) any other relevant factors. 

(b) At a minimum, the high priority municipal areas and activities shall include 
the following: 

(i) Roads, Streets, Highways, and Parking Facilities. [¶]…[¶] 

F.3.a.(4) BMP Implementation (Municipal) 

(a) Each Copermittee shall designate a set of minimum BMPs for high, medium, 
and low threat to water quality municipal areas and activities (as determined 
under section F.3.a.(3)).The designated minimum BMPs for high threat to water 
quality municipal areas and activities shall be area or activity specific as 
appropriate. 

Street sweeping is not expressly required in this 2001 permit provision, nor does it specify any 
frequencies or required reporting.  Thus, the Commission finds that part D.3.a.(5) of the 2007 
permit that requires street sweeping, as specified, is a new program or higher level of service, as 
well as part J.3.a(3)x-xv that requires reporting on street-sweeping activities. 

D. Conveyance system cleaning and reporting (parts D.3.a.(3) & J.3.a.(3)(c)(iv)-(viii)):  Also 
under part D.3 “Existing Development,” part D.3.a.(3) requires conveyance system cleaning, 
including the following: 

• Verifying proper operation of all municipal structural treatment controls designed to 
reduce pollutant discharges to or from the MS4s and related drainage structures. 

• Cleaning any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of the design capacity in a timely manner. 

• Cleaning any MS4 facility that is designed to be self cleaning of any accumulated trash 
and debris immediately. 

• Cleaning open channels of observed anthropogenic litter in a timely manner. 

In J.3.a.(3)(c)(iv)-(viii), as part of the annual reporting requirements, copermittees shall provide a 
detailed accounting of the numbers of MS4 facilities in inventory, and the numbers of facilities 
inspected, exceeding cleaning criteria, and cleaned.  In addition, copermittees must report by 
category tons of waste and litter removed from the facilities. 
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The State Board, in its comments submitted in October 2008, disagrees that the requirements 
exceed federal law, saying that “the same broad authorities applicable to the street sweeping 
requirement also apply to the conveyance system cleaning requirements.”  According to the State 
Board, specificity in inspection and cleaning requirements is consistent with and supported by 
U.S. EPA guidance.  Also, to the extent that permit requirements are more specific than the 
federal regulations, the State Board asserts that the requirements are an appropriate exercise of 
the San Diego Water Board’s discretion to define the MEP standard. 

The claimants, in their February 2009 comments, state that “the requirements to inspect and 
perform maintenance to insure compliance with these standards is not limited by the ‘regular 
schedule of maintenance’ obligation but rather must be done as frequently as is necessary to 
comply with these specific standards.”  Also, claimants note that the content and detail in the 
reporting is more than required by the 2001 permit.  As to the MEP standard required by the 
federal regulations, claimants assert that the U.S. EPA documents cited by the State Board 
provide guidance, not mandates, and the permit Fact Sheet does not specifically set forth 
mandatory annual inspection and maintenance requirements.  According to the claimants, the 
only mandatory requirement is that a maintenance program exist, and that the applicant provide 
an inspection schedule if maintenance depends on the results of inspections or occurs 
infrequently.  Yet the 2007 permit includes “very specific requirements that go beyond the U.S. 
EPA guidance and are not included within the federal regulations.”  Finally, claimants note that 
the State Board has acknowledged that the 2007 permit requirements are more specific than 
federal regulations, and cites the Long Beach Unified School District case to conclude that the 
specificity makes the requirements state mandates.   

The Commission agrees with claimants.  Like street sweeping, the permit requires conveyance 
system cleaning activities that fall within the federal regulations to include: “[a] description of 
maintenance activities and a maintenance schedule for structural controls to reduce pollutants 
(including floatables) in discharges from municipal separate storm sewers.”127  And they also 
require: “A description for operating and maintaining public streets, roads and highways and 
procedures for reducing the impact on receiving waters of discharges from municipal storm 
sewer systems…”128   

Yet the permit requirements are more specific.  Part D.3.a.(3) requires verifying proper operation 
of all municipal structural treatment controls, cleaning any catch basin or storm drain inlet that 
has accumulated trash and debris greater than 33% of the design capacity in a timely manner, 
cleaning any MS4 facility that is designed to be self cleaning of any accumulated trash and 
debris immediately, and cleaning open channels of observed anthropogenic litter in a timely 
manner.  In addition, the reporting in part J requires a detailed accounting of the numbers of MS4 
facilities in inventory, and the numbers of facilities inspected, exceeding cleaning criteria, and 
cleaned, and reporting by category tons of waste and litter removed from the facilities.  These 
activities, “exceed[s] the mandate in that federal law or regulation.”129  As in Long Beach 

                                                 
127 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(1). 
128 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(3). 
129 Government Code section 17556, subdivision (c). 
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Unified School Dist. v. State of California,130 the permit requires specific actions, i.e., required 
acts that go beyond the requirements of federal law.  In adopting these permit provisions, the 
state has freely chosen131 to impose these requirements.  Therefore, the Commission finds that 
parts D.3.a.(3) and J.3.a.(3)(c)iv-viii of the permit are not a federal mandate. 

Rather, the Commission finds that part D.3.a.(3) of the 2007 permit is a state mandate on the 
claimants to do the following: 

(a) Implement a schedule of inspection and maintenance activities to verify proper 
operation of all municipal structural treatment controls designed to reduce 
pollutant discharges to or from its MS4s and related drainage structures. 

(b) Implement a schedule of maintenance activities for the MS4 and MS4 
facilities (catch basins, storm drain inlets, open channels, etc). The maintenance 
activities shall, at a minimum, include: 

i. Inspection at least once a year between May 1 and September 30 of each year 
for all MS4 facilities that receive or collect high volumes of trash and debris. All 
other MS4 facilities shall be inspected at least annually throughout the year. 

ii. Following two years of inspections, any MS4 facility that requires inspection 
and cleaning less than annually may be inspected as needed, but not less than 
every other year. 

iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter in a timely manner. 

iv. Record keeping of the maintenance and cleaning activities including the 
overall quantity of waste removed. 

v. Proper disposal of waste removed pursuant to applicable laws. 

vi. Measures to eliminate waste discharges during MS4 maintenance and cleaning 
activities. 

The Commission also finds that part J.3.a.(3)(c) iv-viii is a state mandate to report the following 
information in the JURMP annual report: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 

v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   

                                                 
130 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
131 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   

vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 

viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

As to whether these provisions are a new program or higher level of service, the State Board, in 
its October 2008 comments, states that the 2001 permit contained “more frequent inspection and 
removal requirements than required in the 2007 Permit.  It also contained record keeping 
requirements to document the facilities cleaned and the quantities of waste removed.”  [Emphasis 
in original.]   

Claimants, in their February 2009 comments, argue that the 2001 permit, in part F.3.a.(5) 
required each copermittee to ‘implement a schedule of maintenance activities at all structural 
controls designed to reduce pollutant discharges.  By contrast, the 2007 permit requires each 
copermittee to ‘implement a schedule of inspection and maintenance’ and to ‘verify proper 
operation of all municipal structural controls….”  [Emphasis in original.]  Claimants also point 
out that the 2007 permit requires copermittees to:  

 Clean any catch basin or storm drain inlet that has accumulated trash and debris greater 
than 33% of the design capacity in a timely manner. 

 Clean any MS4 facility that is designed to be self cleaning of any accumulated trash and 
debris immediately. 

 Clean open channels of observed anthropogenic litter in a timely manner. 

According to claimants, these requirements were not included in the 2001 permit.  Claimants 
also state that the requirement to inspect and perform maintenance “is not limited by the ‘regular 
schedule of maintenance’ obligation but rather must be done as frequently as is necessary to 
comply with these specific standards.”   

As to reporting, claimants state that the language in part D.3.a.(3)(b)(iv),(v) and (vi) of the 2007 
permit and part F.3.a.(5)(c)(iii), (iv) and (v) of the 2001 permit track each other, but part 
J.3.a.(3)(c) iv through viii detail the information that the reports must now contain that was not in 
the 2001 permit, such as identifying the number of catch basins and inlets, the number inspected, 
the number found with accumulated waste exceeding the cleaning criteria, the distance of the 
MS4 cleaned, and other detail.   

In analyzing whether parts D.3.a.(3) and J.3.a.(3)(c)(iv) – (viii) are a new program or higher 
level of service, we compare those provisions to the prior permit and look at the Regional 
Board’s Fact Sheet/Technical Report, which states why Part D.3.a.(3) was added:  

Section D.3.a.(3) … requires the Copermittees to inspect and remove waste from 
their MS4s prior to the rainy season.  Additional wording has been added to 
clarify the intent of the requirements.  The Copermittees will be required to 
inspect all storm drain inlets and catch basins.  This change will assist the 
Copermittees in determining which basins/inlets need to be cleaned and at what 
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priority.  Removal of trash has been identified by the copermittees as a priority 
issue in their long-term effectiveness assessment.  To address this issue, wording 
has been added to require the Copermittees, at a minimum, inspect [sic] and 
remove trash from all their open channels at least once a year.  

The 2001 permit contained the following in part F.3.a.(5)(b) and (c): 

(b) Each Copermittee shall implement a schedule of maintenance activities for the 
municipal separate storm sewer system. 
(c) The maintenance activities must, at a minimum, include: 

i. Inspection and removal of accumulated waste (e.g., sediment, trash, 
debris and other pollutants) between May 1 and September 30 of each 
year; 
ii. Additional cleaning as necessary between October 1 and April 30 of 
each year; 
iii. Record keeping of cleaning and the overall quantity of waste removed; 
iv. Proper disposal of waste removed pursuant to applicable laws; 
v. Measures to eliminate waste discharges during MS4 maintenance and 
cleaning activities.   

The Commission finds that some provisions in the 2007 permit are the same as in the 2001 
permit.  Specifically, part D.3.a(3)(a) is not a new program or higher level of service because the 
2001 permit also required maintenance and inspection in part F.3.a.(5)(b) and (c).  The 
Commission also finds that part D.3.a.(3)(b)(i),(iv)- (vi) of the 2007 permit is the same as part 
F.3.a.(5)(c)(i)(iii) - (v) in the 2001 permit, both of which require:  

• Annual inspection of MS4 facilities (D.3.a(3)(b)(i));  
• Record keeping of the maintenance and cleaning activities including the overall quantity 

of waste removed (D.3.a(3)(b)(iv));    
• Proper disposal of waste removed pursuant to applicable laws (D.3.a(3)(b)(v)); and  
• Measures to eliminate waste discharges during MS4 maintenance and cleaning activities 

(D.3.a(3)(b)(vi)).   

Therefore, the Commission finds that these provisions are not a new program or higher level of 
service. 

The Commission also finds that part D.3.a.(3)(b)(ii) is not a new program or higher level of 
service.  It gives the claimants the flexibility, after two years of inspections, to inspect MS4 
facilities that require inspection and cleaning less than annually, but not less than every other 
year.  Part F.3.a.(5)(c)(i) of the 2001 permit stated: “The maintenance activities must, at a 
minimum, include: i. inspection and removal of accumulated waste (e.g., sediment, trash, debris 
and other pollutants) between May 1 and September 30 of each year.”  Potentially less frequent 
inspections under the 2007 permit is not a new program or higher level of service. 

The Commission finds that part D.3.a.(3)(b)(iii) of the 2007 permit is a new program or higher 
level of service on claimants to clean in a timely manner “Any catch basin or storm drain inlet 
that has accumulated trash and debris greater than 33% of design capacity….  Any MS4 facility 
that is designed to be self cleaning shall be cleaned of any accumulated trash and debris 
immediately. Open channels shall be cleaned of observed anthropogenic litter in a timely 
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manner.”  This part contains specificity, e.g., a standard of accumulation greater than 33% of 
design capacity, which was not in the 2001 permit.  

Further, the Commission finds that the reporting in part J.3.a.(3)(c) (iv) – (viii) is a new program 
or higher level of service.  The 2001 permit did not require this information in the content of the 
annual reports. 

E. Educational component (part D.5): Part D.5 requires the copermittees to perform the 
activities on pages 25-28 above, which can be summarized as: 

• Implement an educational program so that copermittees’ planning and development 
review staffs (and planning board/elected officials, if applicable) understand certain 
laws and regulations related to water quality. 

• Implement an educational program that includes annual training before the rainy 
season so that the copermittees’ construction, building, code enforcement, and 
grading review staffs, inspectors, and others will understand certain specified topics. 

• At least annually, train staff responsible for conducting stormwater compliance 
inspections and enforcement of industrial and commercial facilities on specified 
topics. 

• Implement an education program so that municipal personnel and contractors 
performing activities that generate pollutants understand the activity specific BMPs 
for each activity to be performed. 

• Implement a program to educate project applicants, developers, contractors, property 
owners, community planning groups, and others relating to specified topics. 

The State Board, in its October 2008 comments on the test claim, states that federal regulations 
authorize the inclusion of an education component, in that the proposed management program 
must “include a description of appropriate educational and training measures for construction site 
operations” (40 C.F.R. § 122.26(d)(2)(iv)(D)(4)) and a “description of a program to reduce to the 
maximum extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications, and other measures 
for commercial applicators and distributors…(40 C.F.R. § 122.26(d)(2)(iv)(A)(6)).  The federal 
regulations also require a “description of a program to promote, publicize, and facilitate public 
reporting of the presence of illicit discharges or water quality impacts associated with discharges 
from municipal separate storm sewers” (40 C.F.R. § 122.26(d)(2)(iv)(B)(5)) and a “description 
of educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” (40 C.F.R. 
§ 122.26(d)(2)(iv)(B)(6)).  The State Board also says that according to the U.S. EPA’s Phase II 
stormwater regulations, the MEP standard requires the copermittees to implement public 
education programs.  According to the State Board, the regulations apply to copermittees with 
less developed storm water programs, and require the programs to include a public education and 
outreach program (40 C.F.R. § 122.34(b)(1)) and a public involvement/participation program (40 
C.F.R. § 122.26(b)(2)).  To the extent the permit requirements are more specific than federal law, 
the State Board calls them an appropriate use of the Regional Board’s discretion “to require more 
specificity in establishing the MEP standard.”   
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Claimants, in their February 2009 comments, characterize the federal regulations as only 
requiring them “to describe educational, public information, and other appropriate activities 
associated with their jurisdictional, watershed or stormwater management programs.”  By 
contrast, under the permit claimants argue that they are required to “implement specific 
educational and training programs that achieve measurable increases in specific target 
community knowledge and to ensure a measurable change in the behavior of such target 
communities rather than simply report on the … educational programs on an annual basis.”  
Claimants state that they are required to perform testing and surveys and “new program elements 
to secure the measureable changes in knowledge and behavior.”   

The Commission agrees with claimants.  As quoted in the State Board’s comments, the federal 
regulations require nonspecific descriptions of educational programs, for example, requiring the 
permit application to “include appropriate educational and training measures for construction site 
operations” and “controls such as educational activities.”  The permit, on the other hand, requires 
implementation of an educational program with target communities and specified topics.  These 
requirements “exceed the mandate in that federal law or regulation.”132  As in Long Beach 
Unified School Dist. v. State of California,133 the permit requires specific actions, i.e., required 
acts that go beyond the requirements of federal law.  In adopting these permit provisions, the 
state has freely chosen134 to impose these requirements.  Thus, the Commission finds that part 
D.5 of the permit is not federally mandated.   

Based on the mandatory language on the face of the permit, the Commission finds that part D.5 
of the permit constitutes a state mandate on the copermittees to do all of the following: 

Each Copermittee shall implement an education program using all media as 
appropriate to (1) measurably increase the knowledge of the target communities 
regarding MS4s, impacts of urban runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the behavior of 
target communities and thereby reduce pollutant releases to MS4s and the 
environment. At a minimum, the education program shall meet the requirements 
of this section and address the following target communities: 

· Municipal Departments and Personnel 
· Construction Site Owners and Developers 
· Industrial Owners and Operators 
· Commercial Owners and Operators 
· Residential Community, General Public, and School Children 

a. GENERAL REQUIREMENTS 

(1) Each Copermittee shall educate each target community on the following topics 
where appropriate: 

                                                 
132 Government Code section 17556, subdivision (c). 
133 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
134 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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Table 3. Education 

Laws, Regulations, Permits, & Requirements Best Management Practices  

• Federal, state, and local water quality laws and 
regulations 
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Industrial 
Activities (Except Construction).  
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Construction 
Activities  
• Regional Board’s General NPDES Permit for 
Ground Water Dewatering  
• Regional Board’s 401 Water Quality 
Certification Program  
• Statewide General NPDES Utility Vault 
Permit  
• Requirements of local municipal permits and 
ordinances (e.g., storm water and grading 
ordinances and permits)  

• Pollution prevention and safe alternatives  
• Good housekeeping (e.g., sweeping impervious 
surfaces instead of hosing)  
• Proper waste disposal (e.g., garbage, pet/animal 
waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, 
boat/recreational vehicle waste, catch basin/ MS4 
cleanout waste)  
• Non-storm water disposal alternatives (e.g., all 
wash waters)  
• Methods to minimized the impact of land 
development and construction  
• Erosion prevention  
• Methods to reduce the impact of residential and 
charity car-washing  
• Preventive Maintenance  
• Equipment/vehicle maintenance and repair  
• Spill response, containment, and recovery  
• Recycling  
• BMP maintenance  

General Urban Runoff Concepts  Other Topics  

• Impacts of urban runoff on receiving waters 
• Distinction between MS4s and sanitary sewers 
• BMP types: facility or activity specific, LID, 
source control, and treatment control  
• Short-and long-term water quality impacts 
associated with urbanization (e.g., land-use 
decisions, development, construction)  
• Non-storm water discharge prohibitions  
• How to conduct a storm water inspections  

• Public reporting mechanisms  
• Water quality awareness for Emergency/ First 
Responders  
• Illicit Discharge Detection and Elimination 
observations and follow-up during daily work 
activities  
• Potable water discharges to the MS4  
• Dechlorination techniques  
• Hydrostatic testing  
• Integrated pest management  
• Benefits of native vegetation  
• Water conservation  
•Alternative materials and designs to maintain 
peak runoff values 
•Traffic reduction, alternative fuel use 

(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 
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b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 

(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its planning and development review staffs (and 
Planning Boards and Elected Officials, if applicable) have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting 
from development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the 
pollutants of concern. 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading135 activities. 
ii. The connection between construction activities and water quality 
impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment). 
iii. Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting from 
construction activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies 
and procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source 
control, and applicable tracking mechanisms. 

                                                 
135 Attachment C of the permit defines grading as “the cutting and/or filling of the land surface to 
a desired slope or elevation.” 
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(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year. Training 
shall cover inspection and enforcement procedures, BMP implementation, and 
reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties. The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 
developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

The State Board, in its October 2008 comments, states that the education requirement in part 
D.5. does not amount to a new program or higher level of service because the 2007 permit 
“includes education topics from the 2001 permit with minor wording and formatting changes.  
Additionally, the requirements were adopted to implement the same federal MEP standard as 
established in the CWA and in the 2001 Permit.” 

In their February 2009 comments, the claimants state that the 2001 permit did not require:  

• Implementation of an education program so that the copermittee’s planning and 
development review staff (and Planning Boards and Elected Officials, if applicable) 
understand certain specified laws and regulations related to water quality. (D.5.b.(1)(a).) 

• Implementation of an education program that includes annual training prior to the rainy 
season so that the copermittee’s construction, building, code enforcement, and grading 
review staffs, inspectors, and other responsible construction staff have, at a minimum, an 
understanding of certain specified topics.  (D.5.b.(1)(b).) 

• Training of staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year relating to certain 
specified topics (D.5.b.(1)(c).) 
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• Implementation of an education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding of the activity 
specific BMPs for each activity to be performed.  (D.5.b.(1)(d).) 

• Implementation of a program to educate project applicants, developers, contractors, 
property owners, community planning groups, and other responsible parties relating to 
certain specified topics.  (D.5.b.(2).) 

This analysis of whether the permit is a new program or higher level of service is in the order 
presented in the permit.  The Commission finds that nearly all of the educational topics in part 
D.5.a. are the same as those in the 2001 permit (part F.4).  Both the 2001 and 2007 permits 
require the claimants to “educate” each specified target community on the following topics 
(Table 3 in the 2007 permit):  

Laws, Regulations, Permits, & Requirements: Federal, state, and local water 
quality laws and regulations; Statewide General NPDES Permit for Storm Water 
Discharges Associated with Industrial Activities (Except Construction);  
Statewide General NPDES Permit for Storm Water Discharges Associated with 
Construction Activities; Regional Board’s General NPDES Permit for Ground 
Water Dewatering; Regional Board’s 401 Water Quality Certification Program; 
Statewide General NPDES Utility Vault Permit; Requirements of local municipal 
permits and ordinances (e.g., storm water and grading ordinances and permits).   

Best Management Practices: Pollution prevention and safe alternatives; Good 
housekeeping (e.g., sweeping impervious surfaces instead of hosing); Proper 
waste disposal (e.g., garbage, pet/animal waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, boat/recreational vehicle waste, 
catch basin/ MS4 cleanout waste); Non-storm water disposal alternatives (e.g., all 
wash waters); Methods to minimized the impact of land development and 
construction; Methods to reduce the impact of residential and charity car-washing; 
Preventive Maintenance; Equipment/vehicle maintenance and repair; Spill 
response, containment, and recovery; Recycling; BMP maintenance.   

General Urban Runoff Concepts: Impacts of urban runoff on receiving waters; 
Distinction between MS4s and sanitary sewers; Short-and long-term water , 
quality impacts associated with urbanization (e.g., land-use decisions, 
development, construction); How to conduct a storm water inspection.  

Other Topics: Public reporting mechanisms; Water quality awareness for 
Emergency/ First Responders; Illicit Discharge Detection and Elimination 
observations and follow-up during daily work activities; Potable water discharges 
to the MS4; Dechlorination techniques; Hydrostatic testing; Integrated pest 
management; Benefits of native vegetation; Water conservation; Alternative 
materials and designs to maintain peak runoff values; Traffic reduction, 
alternative fuel use. 

Because the requirement to educate the target communities on these topics was in the 2001 
permit, as well as the 2007 permit, the Commission finds that doing so, as required by part 
D.5.a(1), table 3, is not a new program or higher level of service.   
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Under the 2007 permit, the copermittees are required to “educate each target community” on the 
following educational topics that were not in the 2001 permit: (1) Erosion prevention, (2) Non 
storm water discharge prohibitions, and (3) BMP types: facility or activity specific, LID [low-
impact development], source control, and treatment control.  Thus, the Commission finds that the 
part D.5.a.(1) is a new program or higher level of service to educate each target community on 
only the following topics: (1) Erosion prevention, (2) Non storm water discharge prohibitions, 
and (3) BMP types: facility or activity specific, LID, source control, and treatment control.  

Part D.5.a.(2) states: “(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and ‘allowable’ behaviors and discharges, including various 
ethnic and socioeconomic groups and mobile sources.”  This provision was not in the 2001 
permit, so the Commission finds that part D.5.a.(2) is a new program or higher level of service. 

In part D.5.b.(1)(a) (Municipal Development Planning) the permit requires implementing an 
education program for “municipal planning and development review staffs (and Planning Board 
and Elected Officials, if applicable)” on specified topics.  The 2001 permit required 
implementing an educational program for “Municipal Departments and Personnel” that would 
include planning and development review staffs, but not planning boards and elected officials.  
So the Commission finds that part D.5.b.(1)(a)(i) and (ii) is a new program or higher level of 
service for planning boards and elected officials.  

Certain topics in part D.5.b.(1)(a) are a new program or higher level of service for both planning 
and development review staffs as well as planning boards and elected officials.  Under both part 
F.4.a. of the 2001 permit, and D.5.b.(1)(a) of the 2007 permit, the copermittees are required to 
implement an educational program on the following topics: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; [The 2001 permit, in F.4.a. (p. 35) says: “Federal, state 
and local water quality regulations that affect development projects.”] 

ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); [The 2001 permit, in F.4.a (p. 35) calls this “Waters Quality 
Impacts associated with land development.”] 

Thus the Commission finds that implementing an educational program on these topics is not a 
new program or higher level of service for municipal departments, but is for planning boards and 
elected officials. 

The following topics were not listed in the 2001 permit, so the Commission finds that part 
D.5.b.(1)(a) is a new program or higher level of service to implement these in an educational 
program for all target communities:  

(iii) How to integrate LID BMP requirements into the local regulatory program(s) 
and requirements;  

(iv) Methods of minimizing impacts to receiving water quality resulting from 
development, including: [1] Storm water management plan development and 
review; [2] Methods to control downstream erosion impacts; [3] Identification of 
pollutants of concern; [4] LID BMP techniques; [5] Source control BMPs; and 
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[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 

Part D.5.b.(1)(b) (Municipal Construction Activities) of the permit requires implementing an 
educational program for municipal “construction, building, code enforcement, and grading 
review staffs.”  Again, this is not a new program or higher level of service for those topics in 
which the 2001 permit also required an education program for “Municipal Departments and 
Personnel,” such as: 

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading activities.  [The 2001 permit, in F.4.a. (p. 35) says: 
“Federal, state and local water quality regulations that affect development 
projects.”] 

ii. The connection between construction activities and water quality impacts (i.e., 
impacts from land development and urbanization and impacts from construction 
material such as sediment. [The 2001 permit, in F.4.a (p. 35) calls this “Water 
Quality Impacts associated with land development.”] 

The timing of the educational program specified in D.5.b.(1)(b) requires it to be implemented 
“prior to the rainy season.”  There is no evidence in the record, however, that this timing 
requirement is a new program or higher level of service compared with the 2001 permit.  Thus 
the Commission finds that part D.5.b.(1)(b)(i) and (ii) are not a new program or higher level of 
service. 

Municipal construction activity education topics were added to the 2007 permit, however, that 
were not in the 2001 permit, in paragraphs (iii) to (vi) as follows: 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience: 
[¶]…[¶]  iii. Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting from 
construction activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

Thus, the Commission finds that part D.5.b.(1)(b)(iii) - (vi) of the 2007 permit is a new program 
or higher level of service. 

Part D.5.b.(1)(c) of the 2007 permit (Municipal Industrial/Commercial Activities) requires the 
following: 

(c) Each Copermittee shall train staff responsible for conducting storm water 
compliance inspections and enforcement of industrial and commercial facilities at 
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least once a year. Training shall cover inspection and enforcement procedures, 
BMP implementation, and reviewing monitoring data. 

The 2001 permit included (in F.4.b.) the topic “How to conduct a stormwater inspection” but did 
not specify that the training was to be annual, and did not require the training to cover inspection 
and enforcement procedures, BMP Implementation, or reviewing monitoring data.  Thus, the 
Commission finds that part D.5.(b)(1)(c) is a new program or higher level of service. 

Part D.5.b.(1)(d) of the 2007 permit requires the following: 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

Regarding part D.5.b.(1)(d), the 2007 Fact Sheet/Technical Report states:  

A new requirement has also been added for education of activity specific BMPs 
for municipal personnel and contractors performing activities that generate 
pollutants.  Education is required at all levels of municipal staff and contractors.  
Education is especially important for the staff in the field performing activities 
which might result in discharges of pollutants if proper BMPs are not used. 

Because part D.5.b.(1)(d) was not in the 2001 permit, and because the Regional Board called it a 
“new requirement” the Commission finds that part D.5.(b)(1)(d) of the 2007 permit is a new 
program or higher level of service.   

Part D.5.(b)(2) of the 2007 permit requires an education program for “project applicants, 
developers, contractors, property owners, community planning groups, and other responsible 
parties.”  Parts F.4.a and F4.b. of the 2001 permit required a similar education program for 
“construction site owners and developers.”  The Fact Sheet/Technical Report for the 2007 permit 
states: 

Different levels of training will be needed for planning groups, owners, 
developers, contractors, and construction workers, but everyone should get a 
general education of stormwater requirements.  Education of all construction 
workers can prevent unintentional discharges, such as discharges by workers who 
are not aware that they are not allowed to wash things down the storm drains.  
Training for BMP installation workers is imperative because the BMPs will not 
fail if not properly installed and maintained.  Training for field level workers can 
be formal or informal tail-gate format. 

Thus, the Commission finds that part D.5.(b)(2) of the 2007 permit is a new program or higher 
level of service for project applicants, contractors, or community planning groups who are not 
developers or construction site owners. 

The final part of the education programs in the 2007 permit is D.5.(b)(3) regarding “Residential, 
General Public, and School Children.”    

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
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door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

The 2001 permit (part F.4.c.) stated the following: 

In addition to the topics listed in F.4.a. above, the Residential, General Public, and 
School Children communities shall be educated on the following topics where 
applicable: 

• Public reporting information resources 
• Residential and charity car-washing 
• Community activities (e.g., “Adopt a Storm Drain, Watershed, or Highway” 

Programs, citizen monitoring, creek/beach cleanups, environmental protection 
organization activities, etc.. 

The 2001 permit did not require claimants to “collaboratively conduct or participate in 
development … of a plan to educate residential, general public, and school children target 
communities.”  The 2001 permit also did not require the plan to “evaluate use of mass media, 
mailers, door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods.”  Thus, the Commission finds that part D.5.(b)(3) of 
the 2007 permit is a new program or higher level of service. 

In sum, as to part D.5 of the 2007 permit that requires implementing educational programs, the 
Commission finds that the following subparts are new programs or higher levels of service: 

• D.5.a.(1): Each copermittee shall educate each target community, as specified, on the 
following topics: erosion prevention, nonstorm waters discharge prohibitions, and BMP 
types: facility or activity specific, LID, source control, and treatment control. 

• D.5.a.(2): Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, including 
various ethnic and socioeconomic groups and mobile sources.   

• D.5.b.(1)(a): Implement an education program so that planning boards and elected 
officials, if applicable, have an understanding of: (i) Federal, state, and local water 
quality laws and regulations applicable to Development Projects; (ii) The connection 
between land use decisions and short and long-term water quality impacts (i.e., impacts 
from land developments and urbanization). 

• D.5.b.(1)(a): Implement an education program so that planning and development review 
staffs as well as planning boards and elected officials have an understanding of:  (iii) 
How to integrate LID BMP requirements into the local regulatory program(s) and 
requirements; (iv) Methods of minimizing impacts to receiving water quality resulting 
from development, including: [1] Storm water management plan development and 
review; [2] Methods to control downstream erosion impacts; [3] Identification of 
pollutants of concern; [4] LID BMP techniques; [5] Source control BMPs; and [6] 
Selection of the most effective treatment control BMPs for the pollutants of concern.” 

• D.5.b.(1)(b)(iii) - (vi): Implement an education program that includes annual training 
prior to the rainy season for its construction, building, code enforcement, and grading 
review staffs, inspectors, and other responsible construction staff have, at a minimum, an 
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understanding of the topics in parts D.5.b.(1)(b)(iii), (iv), (v), and (vi) of the permit, as 
follows: 

iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 

iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 

v. Current advancements in BMP technologies. 

vi. SUSMP Requirements including treatment options, LID BMPs, source 
control, and applicable tracking mechanisms. 

• D.5.(b)(1)(c) and (d) as follows:   

Each Copermittee shall train staff responsible for conducting storm water 
compliance inspections and enforcement of industrial and commercial 
facilities at least once a year. Training shall cover inspection and enforcement 
procedures, BMP implementation, and reviewing monitoring data. 

• Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

• D.5.(b)(2), As early in the planning and development process as possible and all 
through the permitting and construction process, to implement a program to 
educate project applicants, contractors, property owners, community planning 
groups, and other responsible parties. The education program shall provide an 
understanding of the topics listed in Sections D.5.b.(1)(a) [Municipal 
Development Planning] and D.5.b.(1)(b) [Municipal construction Activities] 
above, as appropriate for the audience being educated.  The education program 
shall also educate project applicants, contractors, property owners, and other 
responsible parties on the importance of educating all construction workers in the 
field about stormwater issues and BMPs through formal or informal training. 

• D.5.(b)(3), Each Copermittee shall collaboratively conduct or participate in 
development and implementation of a plan to educate residential, general public, 
and school children target communities.  The plan shall evaluate use of mass 
media, mailers, door hangers, booths at public events, classroom education, field 
trips, hands-on experiences, or other educational methods. 

II. Watershed Urban Runoff Management Program (Part E) 
Part E of the permit is the Watershed Urban Runoff Management Program (WURMP).  The 
permit (Table 4) divides the copermittees into nine watershed management areas (WMAs) by 
“major receiving water bodies.”  The 2001 permit also had a WURMP component (in part J). 

A. Watershed Urban Runoff Management Program copermittee collaboration (parts E.2.f 
& E.2.g):  These provisions require the copermittees to do the activities on pages 28-29 above, 
including the following: 
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 Collaborating with other copermittees within their watershed management areas (WMAs) 
to develop and implement an updated Watershed Urban Runoff Management Program for 
each watershed that prevents urban runoff discharges from the MS4 from causing or 
contributing to a violation of water quality standards which at a minimum includes: 

o Identifying and implementing watershed activities that address the high priority 
water quality problems in the watershed management areas that include both 
watershed water quality activities136 and watershed education activities.137 

o Creating a watershed activities list that includes certain specified information to 
be submitted with each updated Watershed Urban Runoff Management Plan 
(WURMP) and updated annually thereafter. 

o Implementing identified watershed activities within established schedules. 

o Collaborating to develop and implement the Watershed Urban Runoff 
Management Program, including frequent regularly scheduled meetings.138  

In its October 2008 comments, the State Board asserts that the Watershed Urban Runoff 
Management Program activities are necessary to meet the minimum federal MEP standard.  The 
State Board quotes the following federal regulations: “The Director may … issue distinct permits 
for appropriate categories of discharges … including, but not limited to … all discharges within a 
system that discharge to the same watershed…”  (40 C.F.R. 122.26(a)(3)(ii).)  The State Board 
also quotes more specific federal regulations:  

Permits for all or a portion of all discharges from large or medium municipal 
separate storm sewer systems that are issued on a system-wide, jurisdiction-wide, 
watershed, or other basis may specify different conditions relating to different 
discharges covered by the permit, including different management programs for 
different drainage areas [watersheds] which contribute storm water to the system. 
(40 C.F.R. § 122.26 (a)(3)(v).) 

The Director may issue permits for municipal separate storm sewers that are 
designated under paragraph (a)(1)(v) of this section on a system-wide basis, a 

                                                 
136 Watershed Water Quality Activities are activities other than education that address the high 
priority water quality problems in the WMA. A Watershed Water Quality Activity implemented 
on a jurisdictional basis must be organized and implemented to target a watershed’s high priority 
water quality problems or must exceed the baseline jurisdictional requirements of section D of 
the permit (Part E.2.f). 
137 Watershed Education Activities are outreach and training activities that address high priority 
water quality problems in the WMA (Part E.2.f).  
138 In their February 2009 comments, the claimants also list the following activities: (1) Annual 
review of WURMPs to identify needed modifications and improvements (part E.2.i); 
(2) Develop and periodically update watershed maps (part E.2.b); (3) Develop and implement a 
program for encouraging collaborative watershed-based land-use planning (part E.2.d); 
(4) Develop and implement a collective watershed strategy (part E.2.e).  These parts of the 
permit, however, were not pled in the test claim so the Commission makes no findings on them. 
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jurisdiction-wide basis, watershed basis, or other appropriate basis;” (40 C.F.R. 
§ 122.26 (a)(5).) 

Proposed programs may impose controls on a systemwide basis, a watershed 
basis, a jurisdiction basis, or on individual outfalls. (40 C.F.R. § 122.26 
(d)(2)(iv).) 

The State Board argues that the regional board “determined that the inclusion of the requirement 
to formalize the Watershed Water Qualities Activities List was appropriate to further the goal of 
the WURMPS in achieving compliance with federal law.”  Based on some reports it received, 
the Regional Board determined that “many of the watershed water quality activities had no clear 
connection to the high priority water quality problems in the area of implementation.”  The 
Board determined it was therefore necessary and appropriate to require development of an 
implementation strategy to maximize WURMP effectiveness. 

Claimants, in their February 2009 comments, point out that while cooperative agreements may 
be required by 40 C.F.R. § 122.26(d)(2)(i)(D), “each copermittee is only responsible for their 
own systems.”  Claimants quote another federal regulation: “Copermittees need only comply 
with permit conditions relating to discharges from the municipal separate storm sewers for which 
they operate.” (40 C.F.R. § 122.26(a)(3)(vi).)  Claimants argue that the 2007 permit: 

[R]equires the copermittees to engage in specific programmatic activities that are 
duplicative of the activities that were not required under the 2001 Permit and that 
are already required of them on a jurisdictional basis within the boundaries of the 
same watershed. These new requirements include no less than two watershed 
water quality activities and two watershed education activities per year. 

Claimants also state that the permit “mandates that watershed quality activities implemented on a 
jurisdictional basis must exceed the baseline jurisdictional requirements under Section D of the 
Order.” (part E.2.f.(1)(a).)  According to what the claimants call these “dual baseline standards, 
jurisdictional and watershed, the copermittees are required to perform more and duplicative 
work.” 

The Commission finds that the permit requirements in sections E.2.f and E.2.g. are not federal 
mandates.  As with the other requirements in the permit, the federal regulations authorize but do 
not require the specificity regarding whether collaboration occurs on a jurisdictional, watershed 
or other basis.  These requirements “exceed the mandate in that federal law or regulation.”139  As 
in Long Beach Unified School Dist. v. State of California,140 the permit requires specific actions, 
i.e., required acts that go beyond the requirements of federal law.  In adopting these permit 
provisions, the state has freely chosen141 to impose these requirements.   

Based on the mandatory language in the permit, the Commission finds that the following in part 
E are a state mandate on the copermittees: 

                                                 
139 Government Code section 17556, subdivision (c). 
140 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
141 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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2. Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
as in Table 4 [of the permit] to develop and implement an updated Watershed 
Urban Runoff Management Program for each watershed. Each updated Watershed 
Urban Runoff Management Program shall meet the requirements of section E of 
this Order, reduce the discharge of pollutants from the MS4 to the MEP, and 
prevent urban runoff discharges from the MS4 from causing or contributing to a 
violation of water quality standards. At a minimum, each Watershed Urban 
Runoff Management Program shall include the elements described below: 
[¶]…[¶] 

f. Watershed Activities142 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 
(b) A time schedule for implementation of the activity, including key milestones; 
(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 
(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 

                                                 
142 In their rebuttal comments submitted in February 2009, claimants mention part E.(3) of the 
permit that requires a detailed description of each activity on the Watershed Activities List.  Part 
E.(3), however, was not in the test claim so staff makes no findings on it. 
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(e) A description of how the activity is consistent with the collective watershed 
strategy; 
(f) A description of the expected benefits of implementing the activity; and  
(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 
be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 
abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 

g. Copermittee Collaboration 

Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs. Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

As to the issue of new program or higher level of service, the State Board, in its October 2008 
comments, states: 

Although Section E.2.f. requires development and implementation of a list of 
Watershed Water Qualities Activities for potential implementation that was not 
specifically required in the 2001 Permit, the Copermittees were previously 
required to identify priority water quality issues and identify recommended 
activities to address the priority water quality problems (See 2001 Permit, section 
J.1 and J.2.d.)   

The State Board asserts that Copermittees were already required to collaborate with other 
Copermittees, and that “Section E.2.g. merely adds effectiveness strategies to the collaboration 
requirements.”  … Other requirements challenged by the Claimants exist in the 2001 Permit, but 
with minor wording changes (e.g., the requirement to update watershed maps, which exists in 
both permits). 

Claimants, in their February 2009 comments, assert that parts E.2.f. and E.2.g do impose a new 
program or higher level of service.  According to the claimants: 

Under the 2001 Permit the watershed requirements were essentially limited to 
mapping, assessment and identification of short and long term issues.  
Collaboration included mapping (J.2.a.), assessment of receiving waters (J.2.b); 
identification and prioritization of water quality problems (J.2.c); implementation 
of time schedules (J.2.d) and identification of copermittee responsibilities for each 
recommended activity including a time schedule. 

[¶]…[¶] 
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The 2007 Permit imposes standards far beyond those listed in … the 2001 Permit 
….  The 2007 Permit now requires the copermittees to engage in specific 
programmatic activities that are duplicative of the activities that were not required 
under the 2001 Permit and that are already required of them on a jurisdictional 
basis within the boundaries of the same watershed.  These new requirements 
include no less than two watershed water quality activities and two watershed 
education activities per year.  The two-activity watershed requirement is a 
condition of all copermittees regardless of whether the activity is within their 
jurisdictional authority or not.   

In addition, while the 2007 Permit states that activities can be implemented at a 
regional, watershed or jurisdictional level, it mandates that watershed quality 
activities implemented on a jurisdictional basis must exceed the baseline 
jurisdictional requirements under Section D of the Order.  By reason of the dual 
baseline standards, jurisdictional and watershed, the copermittees are required to 
perform more and duplicative work. 

The Commission finds that E.2.f. and E.2.g of the permit are a new program or higher level of 
service. 

As to watershed education in part E.2.f, the 2001 permit (in part J.2.g.) stated that the WURMP 
shall contain “A watershed based education program.”  The 2007 permit states that the WURMP 
shall include “watershed education activities” defined as “outreach and training activities that 
address high priority water quality problems in the WMA [Watershed Management Area(s)].”  
Moreover, in part E.f.(4), the 2007 permit states: “A Watershed Education Activity is in an 
active implementation phase when changes in attitudes, knowledge, awareness, or behavior can 
reasonably be established in target audiences.”  Because of this increased requirement for 
implementation of watershed education, the Commission finds that watershed education 
activities, as defined in part E.2.f, is a new program or higher level of service. 

Additionally, the Commission finds that the rest of part E.2.f. is a new program or higher level of 
service because it includes elements not in the 2001 permit, such as: 

• A definition of watershed water quality activities (part E.2.f.(1)(a)). 
• Submission of a watershed activities list, with specified contents (part E.2.f.(2)). 
• A detailed description of each activity on the watershed activities list, with seven specific 

components (part E.2.f.(3)). 
• Implementation of watershed activities pursuant to established schedules, including 

definitions of when activities are in an active implementation phase (part E.2.f.(4)). 

As to part E.2.g., although the 2001 (in parts J.1. & J.2.) and 2007 permits both require 
copermittee collaboration in developing and implementing the Watershed Urban Runoff 
Management Plan, copermittee collaboration is a new program or higher level of service because 
the WURMP is greatly expanded over the 2001 permit in part E.2.f as discussed above.   This 
means that new collaboration is required to develop and implement the watershed activities in 
part E.2.f. 

The 2007 permit (in part E.2.g) also states that “Watershed Copermittee collaboration shall 
include frequent regularly scheduled meetings.”  This requirement for meetings was not in the 
2001 permit.  The Fact Sheet/Technical Report states:  
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The requirement for regularly scheduled meetings has been added based on 
Regional Board findings that watershed groups which hold regularly scheduled 
meetings (such as for San Diego Bay) typically produced better programs and 
work products than watershed groups that went for extended periods of time 
without scheduled meetings.143   

Therefore, the Commission finds that part E.2.g. of the 2007 permit is a new program or higher 
level of service. 

Regarding watershed water quality activities in part E.2.f, the Fact Sheet/Technical Report the 
Regional Board stated: 

This requirement developed over time while working with the Copermittees on 
their WURMP implementation under Order No. 2001-01.  In October 2004 
letters, the Regional Board recommended the Copermittees develop a list of 
Watershed Water Quality Activities for potential implementation.  Following 
receipt of the Regional Board letters, the Copermittees created the Watershed 
Water Quality Activity lists.  Although the Copermittees’ lists needed 
improvement, the Regional Board found the lists to be useful planning tools that 
can be evaluated to identify effective and efficient Watershed Water Quality 
Activities.  Because the lists are useful and have become a part of the WURMP 
implementation process, a requirement for their development has been written 
into the Order.  

Thus, the Commission finds that part E.2.f. of the permit is a new program or higher level of 
service, in that it requires the following not required in the 2001 permit: 

 Identification and implementation of watershed activities that address the high priority 
water quality problems in the WMA (Watershed Management Area), as specified (part 
E.2.f.(1)). 

 Submission of a watershed activities list with each updated WURMP and updated 
annually thereafter, as specified (part E.2.f.(2)-(3)). 

 Implementation of watershed activities pursuant to established schedules: no less than 
two watershed water quality activities and two watershed education activities in active 
implementation phase, as defined, per permit year (part E.2.f.(4)). 

III. Regional Urban Runoff Management Program (Part F) 
Part F of the permit describes the Regional Urban Runoff Management Program (RURMP).  It 
was included because “some aspects of urban runoff management can be effectively addressed at 
a regional level. … However, significant flexibility has been provided to the Copermittees for 
new regional requirements.”144   

                                                 
143 For an inexplicable reason, the Fact Sheet/Technical Report lists this collaboration activity 
under Section E.2.m of the permit rather than E.2.g..  The permit at issue has no section E.2.m. 
144 San Diego Regional Water Quality Control Board, “Fact Sheet/Technical Report for Order 
No. R9-2007-0001.”  
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A. Copermittee collaboration – Regional Residential Education Program Development and 
Implementation (part F.1): Part F.1 requires the copermittees to develop and implement a 
Regional Residential Education Program, with specified contents (see p. 12 above).  In the test 
claim the claimants discuss hiring a consultant to develop the educational program that “will 
generally educate residents on: 1) the difference between stormwater conveyance systems and 
sanitary sewer systems; 2) the connection of storm drains to local waterways; and 3) common 
residential sources of urban run-off.”  Claimants allege activities to comply with section F.1 of 
the permit that include, but are not limited to: “development of materials/branding, a regional 
website, regional outreach events, regional advertising and mass media, partnership 
development, and the development of marketing and research tools, including regional surveys to 
be conducted in FY 2008-09 and again in FY 2011-12.”   

In comments submitted in October 2008, the State Board asserts that the permit condition in 
section F.1. is necessary to meet the minimum federal MEP standard and that the requirement is 
supported by the Clean Water Act statutes and regulations.  The State Board cites the following 
federal regulations: 

(v) Permits for all or a portion of all discharges from large or medium municipal 
separate storm sewer systems that are issued on a system-wide, jurisdiction-wide, 
watershed or other basis may specify different conditions relating to different 
discharges covered by the permit, including different management programs for 
different drainage areas which contribute storm water to the system.145 [¶]…[¶] 

(5) The Director may issue permits for municipal separate storm sewers that are 
designated under paragraph (a)(1)(v) of this section on a system-wide basis, 
jurisdiction-wide basis, watershed basis or other appropriate basis, or may issue 
permits for individual discharges.146 [¶]…[¶] 

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to: [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;147 

(iv) Proposed programs may impose controls on a systemwide basis, a watershed 
basis, a jurisdiction basis, or on individual outfalls. …148 

In response, the claimants’ February 2009 comments state that the Regional Residential 
Education Program is not necessary to meet the minimum federal MEP standard.  The regional 
nature of the education program, according to the claimants, is duplicative because it imposes the 
                                                 
145 40 Code of Federal Regulations section 122.26 (a)(3(v).  
146 40 Code of Federal Regulations section 122.26 (a)(5). 
147 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
148 40 Code of Federal Regulations section 122.26 (d)(iv). 
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education requirements at the regional and jurisdictional levels concurrently, and it exceeds 
federal law.   

The Commission finds that the requirements in part F.1 of the permit do not constitute a federal 
mandate.  There is no federal requirement to provide a regional educational program, so the 
education program, “exceed[s] the mandate in that federal law or regulation.”149  As in Long 
Beach Unified School Dist. v. State of California, the permit “requires specific actions … [that 
are] required acts.”150  In adopting part F.1, the state has freely chosen151 to impose these 
requirements.  Thus, the Commission finds that part F.1. of the permit does not constitute a 
federal mandate.  

Based on the mandatory language on the face of the permit, the Commission finds that the permit 
constitutes a state mandate on the claimants to do all the following in part F.1 of the permit: 

The Regional Urban Runoff Management Program shall, at a minimum: 

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 
b. Education efforts focused on the specific residential sources of the pollutants listed in 
section F.1.a  (p. 50.) 

As to whether this is a new program or higher level of service, the State Board, in its October 
2008 comments, states that it is not because the claimants were already implementing a 
residential education program at a regional level before the permit was adopted.   

In claimants’ February 2009 rebuttal comments, they assert that it is irrelevant whether or not the 
copermittees voluntarily met or exceeded the now mandatory requirements imposed by the 2007 
permit because Government Code section 17565 states: “If a local agency … at its option, has 
been incurring costs which are subsequently mandated by the state, the state shall reimburse the 
local agency … for those costs incurred after the operative date of the mandate.”   

The Commission finds that part F.1 of the permit is a new program or higher level of service.  
The 2001 permit required an educational component as part of the Jurisdictional Urban Runoff 
Management Program (part F.4) that contained a residential component, but not a Regional 
Residential Education Program, so the activities in this program are new.  Also, the Commission 
agrees that whether or not claimants were engaged in an educational program is not relevant due 
to Government Code section 17565.  The Regional Board, in requiring the regional educational 
program, leaves the local agencies with no choice but to comply. 

 

                                                 
149 Government Code section 17556, subdivision (c). 
150 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173. 
151 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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B. Copermittee collaboration (parts F.2 & F.3):  Parts F.2 and F.3 (quoted on p. 11 above) 
require the copermittees to collaborate to develop, implement, and update as necessary a 
Regional Urban Runoff Management Program, to include developing the standardized fiscal 
analysis method required in permit part G (part F.2) and facilitating the assessment of the 
effectiveness of jurisdictional, watershed, and regional programs (part F.3).   

In comments submitted in October 2008, the State Board asserts that the permit conditions in 
sections F.2 and F.3 are necessary to meet the minimum MEP standard, quoting the following 
federal regulation regarding municipal stormwater permits:   

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to:  [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;152  

The State Board also quotes section 122.26 (a)(3)(v) of the federal regulations as follows: 

(v) Permits for all or a portion of all discharges from large153 or medium154 
municipal separate storm sewer systems that are issued on a system-wide, 
jurisdiction-wide, watershed or other basis may specify different conditions 
relating to different discharges covered by the permit, including different 

                                                 
152 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
153 “(4) Large municipal separate storm sewer system means all municipal separate storm sewers 
that are either: (i) Located in an incorporated place with a population of 250,000 or more as 
determined by the 1990 Decennial Census by the Bureau of the Census (Appendix F of this part); 
or (ii) Located in the counties listed in appendix H, except municipal separate storm sewers that 
are located in the incorporated places, townships or towns within such counties; or (iii) Owned or 
operated by a municipality other than those described in paragraph (b)(4)(i) or (ii) of this section 
and that are designated by the Director as part of the large or medium municipal separate storm 
sewer system due to the interrelationship between the discharges of the designated storm sewer 
and the discharges from municipal separate storm sewers described under paragraph (b)(4)(i) or 
(ii) of this section. …” [40 CFR § 122.26 (b)(4).] 
154 “(7) Medium municipal separate storm sewer system means all municipal separate storm 
sewers that are either: (i) Located in an incorporated place with a population of 100,000 or more 
but less than 250,000, as determined by the 1990 Decennial Census by the Bureau of the Census 
(Appendix G of this part); or (ii) Located in the counties listed in appendix I, except municipal 
separate storm sewers that are located in the incorporated places, townships or towns within such 
counties; or (iii) Owned or operated by a municipality other than those described in paragraph 
(b)(7)(i) or (ii) of this section and that are designated by the Director as part of the large or 
medium municipal separate storm sewer system due to the interrelationship between the 
discharges of the designated storm sewer and the discharges from municipal separate storm 
sewers described under paragraph (b)(7)(i) or (ii) of this section. …” [40 CFR § 122.26 (b)(7).] 
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management programs for different drainage areas which contribute storm water 
to the system. 

The State Board also asserts:  

To the extent the Clean Water Act and federal regulations do not identify all of 
the specificity required in Sections F.2, F.3 …, the San Diego Water Board 
properly exercised its discretion under federal law to include specificity so that 
the federal MEP standard can be achieved.  The San Diego Water Board exercised 
this duty under federal law and therefore the provisions of the 2007 Permit were 
adopted as federal requirements. 

In the claimants’ rebuttal comments submitted in February 2009, they state that “all of the 
authorities cited by the State merely acknowledge the State’s authority to go beyond the federal 
regulations.”  

The Commission finds that the requirements in parts F.2 and F.3. of the permit do not constitute 
a federal mandate.  There is no federal requirement to collaborate on, develop, or implement a 
Regional Urban Runoff Management Program (RURMP).  The Commission finds that these 
RURMP activities “exceed the mandate in that federal law or regulation.”155  As in Long Beach 
Unified School Dist. v. State of California,156 the permit requires specific actions, i.e., required 
acts that go beyond the requirements of federal law.  In adopting these permit provisions, the 
state has freely chosen157 to impose these requirements.  Thus, the Commission finds that parts 
F.2 and F.3 of the permit do not constitute federal mandates.  

Based on the mandatory language on the face of the permit, the Commission finds that parts F.2 
and F.3 of the permit constitutes a state mandate on the claimants to do all the following: 

Collaborate with the other Copermittees to develop, implement, and update as 
necessary a Regional Urban Runoff Management Program that meets the 
requirements of section F of the permit, reduces the discharge of pollutants from 
the MS4 to the MEP, and prevents urban runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards.  The Regional 
Urban Runoff Management Program shall, at a minimum: [¶]…[¶]  

(2) Develop the standardized fiscal analysis method required in section G of the 
permit, and,  

(3) Facilitate the assessment of the effectiveness of jurisdictional, watershed, and 
regional programs.   

As to whether these activities are a new program or higher level of service, the claimants state in 
the test claim: 

“[W]hile the 2001 Permit required the copermittees to collaborate to address 
common issues and promote consistency among JURMPs and WURMPs and to 

                                                 
155 Government Code section 17556, subdivision (c). 
156 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
157 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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establish a management structure for this purpose, it lacked the detail, specificity 
and level of effort now mandated by the 2007 Permit.” 

In their February 2009 rebuttal comments, claimants assert that the 2001 and 2007 permits 
contain major substantive differences in their requirements for fiscal analyses of their 
jurisdictional programs.  

The State Board, in its October 2008 comments, states that the 2001 permit required that “the 
Copermittees enter into a formal agreement to provide, at a minimum, a management structure 
for designating joint responsibilities, decision making, watershed management, information 
management of data and reports” and other collaborative arrangements to comply with the 
permit.   

According to the State Board, parts F.2 and F.3 are not a new program or higher level of service 
because the copermittees “were already conducting multiple efforts on a regional level under the 
2001 permit.  The inclusion of the RURMP is designed to organize these efforts into one 
framework to improve Copermittee and Regional Board tracking of regional efforts.”  The State 
Board also asserts that the requirements were intended to reduce redundant reporting and 
improve efficiency and streamline regional program implementation.  The State Board describes 
the 2007 permit as merely elaborating on and refining the 2001 requirements. 

The permit itself states: “This Order contains new or modified requirements that are necessary to 
improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff to the MEP 
and achieve water quality standards.”  [Emphasis added.]  The permit also describes the Regional 
Urban Runoff Management Plan as new.   

While the 2001 permit contained requirements for a fiscal analysis (part F.8) and an assessment 
of effectiveness (part F.7), it did so only as components of a Jurisdictional Urban Runoff 
Management Program.  The Regional Urban Runoff Management Program, required in part F.2 
of the 2007 permit, is new.  The fiscal analysis in part G is incorporated by reference into part 
F.2, and the effectiveness assessment is incorporated into part F.3.  Thus, the Commission finds 
that the requirements in parts F.2 and F.3 are a new program or higher level of service. 

IV. Program Effectiveness Assessment (Part I) 
Part I of the permit is called “Program Effectiveness Assessment” and includes subparts for 
Jurisdictional (I.1), Watershed (I.2) and Regional (I.3) assessment, in addition to a Long Term 
Effectiveness Assessment (I.5).  Of these, claimants pled subparts I.1, I.2 and I.5. 

A. Jurisdictional and Watershed Program effectiveness assessment (parts I.1 & I.2): As 
more specifically stated on pages 22-24 above, the permit requires the copermittees to do the 
following: 

• Annually assess the effectiveness of the Jurisdictional Urban Runoff Management 
Program (JURMP) that includes specifically assessing the effectiveness of specified 
components of the JURMP and the effectiveness of the JURMP as a whole. 

• Identify measureable targeted outcomes, assessment measures, and assessment 
methods for each jurisdictional activity/BMP implemented, each major JURMP 
component, and the JURMP as a whole.   
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• Development and implement a plan and schedule to address the identified 
modifications and improvements.   

• Annually report on the effectiveness assessment as implemented under each of the 
specified requirements.   

• As a watershed group of copermittees, annually assess the effectiveness of the 
Watershed Urban Runoff Management Program (WURMP) implementation, 
including each water quality activity and watershed education activity, and the 
program as a whole.   

• Determine source load reductions resulting from WURMP implementation and utilize 
water quality monitoring results and data to determine whether implementation is 
resulting in changes to water quality. 

• As with the JURMP, annually review WURMP jurisdictional activities or BMPs to 
identify modifications and improvements needed to maximize the program’s 
effectiveness, develop and implement a plan and schedule to address the identified 
modifications and improvements to the programs, and annually report on the 
program’s effectiveness assessment as implemented under each of the requirements. 

Regarding parts I.1.a. and I.2.a. of the permit, the Fact Sheet/Technical Report states: “The 
section requires both specific activities and broader programs to be assessed since the 
effectiveness of jurisdictional [or watershed] efforts may be evident only when considered at 
different scales.”158 

The State Board, in its comments submitted in October 2008, cites section 402(p)(3(B)(ii)-(iii) of 
the Clean Water Act, as well as 40 C.F.R. sections 122.26(d)(2)(i)(B)-(C), (E) and (F) and 
subdivision (d)(2)(iv) of the same section to show the “broad federal authorities relied upon by 
the San Diego Water Board to support Section I … [that] … support inclusion of the JURMP and 
WURMP effectiveness assessments under federal law.”  The State Board also quotes section 
122.26(d)(2)(v) that the copermittees must include in part 2 of their application for a permit:  

Assessment of controls. Estimated reductions in loadings of pollutants from 
discharges of municipal storm sewer constituents from municipal storm sewer 
systems expected as the result of the municipal storm water quality management 
program.  The assessment shall also identify known impacts of storm water 
controls on ground water. 

The State Board also says that “under 40 C.F.R. section 122.42(c), applicants must provide 
annual reports on the progress of their storm water management programs.  The federal law 
behind the JURMP and WURMP effectiveness assessment requirements were discussed at great 
length in the 2001 Permit Fact Sheet.”159  The State Board quotes a lengthy portion of the 2001 
                                                 
158 Fact Sheet/Technical Report for Order No. R9-2007-0001, Parts I.1.a. and I.2.a..  Two 
identical paragraphs describe the JURMP on page 319 and the WURMP on page 320. 
159 40 C.F.R. section 122.42(c) states:  

Municipal separate storm sewer systems. The operator of a large or medium 
municipal separate storm sewer system or a municipal separate storm sewer that 
has been designated by the Director under §122.26(a)(1)(v) of this part must 
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Fact Sheet, which states that the U.S. EPA requires applicants to submit estimated reductions in 
pollutant loads expected to result from implemented controls and describe known impacts of 
storm water controls on groundwater.  The 2001 Fact Sheet also includes “Throughout the permit 
term, the municipality must submit refinements to its assessment or additional direct 
measurements of program effectiveness in its annual report.”  It also lists a number of U.S. EPA 
suggestions, recommendations, and encouraged actions.   

The State Board also quotes at length from the 2007 Permit Fact Sheet/Technical Report 
regarding why the effectiveness assessments are required under the permit, including the need 
for them and the benefits of including them.  According to the State Board, the federal authorities 
support including the effectiveness assessments, and the Regional Board appropriately exercised 
discretion under federal law to include them, finding them necessary to implement the MEP 
standard.  Thus, the State Board asserts that sections I.1 and I.2 do not exceed federal law. 

The claimants, in their February 2009 comments, state that neither the broad nor the specific 
legal authority cited in the permit Fact Sheet “contains the above-referenced mandates required 
under the 2007 Permit.”  Claimants characterize the federal regulations as only requiring 
“program descriptions, estimated reductions, known impacts, and an annual report on progress.  
Federal law does not mandate the specific activities mandated by the 2007 Permit.”  Claimants 
also argue that the permit requirements are not necessary to meet the federal MEP standard, and 
point out that the 2001 Permit Fact Sheet cited by the State Board describes actions 
recommended or encouraged by the U.S. EPA, but not required.  As claimant says: “they simply 
authorize applicants to go beyond minimum federal requirements.”  Claimants also quote the 
State Board’s comment on “the need for and benefits of assessment requirements,” noting that 
needs and benefits “constitute an insufficient basis for the imposition of a mandated requirement 
without subvention.”   

Although the federal regulations require assessment of controls and annual reports, they do not 
require the detailed assessment in the 2007 permit.  The regulations do not require, for example, 
assessments of the effectiveness of each significant jurisdictional activity/BMP or watershed 
                                                                                                                                                             

submit an annual report by the anniversary of the date of the issuance of the 
permit for such system. The report shall include: 

(1) The status of implementing the components of the storm water management 
program that are established as permit conditions; 
(2) Proposed changes to the storm water management programs that are 
established as permit condition. Such proposed changes shall be consistent with 
§122.26(d)(2)(iii) of this part; and 
(3) Revisions, if necessary, to the assessment of controls and the fiscal analysis 
reported in the permit application under §122.26(d)(2)(iv) and (d)(2)(v) of this 
part; 
(4) A summary of data, including monitoring data, that is accumulated throughout 
the reporting year; 
(5) Annual expenditures and budget for year following each annual report; 
(6) A summary describing the number and nature of enforcement actions, 
inspections, and public education programs; 
(7) Identification of water quality improvements or degradation. 
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quality activity, or of the implementation of each major component of the JURMP or WURMP, 
or identification of modifications and improvements to maximize the JURMP or WURMP 
effectiveness.  These requirements, “exceed the mandate in that federal law or regulation.”160  As 
in Long Beach Unified School Dist. v. State of California,161 the permit requires specific actions, 
i.e., required acts that go beyond the requirements of federal law.  In adopting these permit 
provisions, the state has freely chosen162 to impose these requirements.   Thus, the Commission 
finds that parts I.1 and I.2 of the permit are not federal mandates. 

Based on the mandatory language on the face of the permit, the Commission finds that parts I.1 
and I.2 of the permit are a state mandate on the copermittees to do all of the following: 

1. Jurisdictional 

a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 
(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
Industrial/Commercial, Residential, Illicit Discharge163 Detection and 
Elimination, and Education); and 
(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-6164 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,165 Water Quality Assessment,166 and 
Integrated Assessment,167 where applicable and feasible.    

                                                 
160 Government Code section 17556, subdivision (c). 
161 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
162 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
163 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that 
is not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
164 See footnote 50, page 21.   
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b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order.  The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 
Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 

a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)168 shall annually assess the 
effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 
(b) Each Watershed Education Activity implemented; and 
(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

                                                                                                                                                             
165 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
166 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
167 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
168 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists where 
the hydrologic units are and major receiving water bodies.  
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(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

(3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items 
listed in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

(4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

(5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban Runoff 
Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

(6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

(7) Utilize Implementation Assessment, Water Quality Assessment, and 
Integrated Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 
necessary to achieve compliance with section A of this Order.169 The 
Copermittees shall develop and implement a plan and schedule to address the 
identified modifications and improvements. Watershed Water Quality 
Activities/Watershed Education Activities that are ineffective or less effective 
than other comparable Watershed Water Quality Activities/Watershed Education 
Activities shall be replaced or improved upon by implementation of more 
effective Watershed Water Quality Activities/Watershed Education Activities.  
Where monitoring data exhibits persistent water quality problems that are caused 
or contributed to by MS4 discharges, Watershed Water Quality Activities and 
Watershed Education Activities applicable to the water quality problems shall be 
modified and improved to correct the water quality problems. 

c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

                                                 
169 Section A is “Prohibitions and Receiving Water Limitations.”   
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The State Board, in its October 2008 comments, states that the program effectiveness assessment 
is not a new program or higher level of service because the 2001 permit included a JURMP (in 
part F.7) and WURMP (in part J) effectiveness assessment requirements.   

The claimants, in their February 2009 comments, state as follows: 

The 2001 Permit only required the copermittees to develop a long term strategy 
for assessing the effectiveness of their individual JURMP using specific and 
indirect measurements to track the long term progress of their individual JURMPs 
towards achieving water quality.  [part F.7.a. of the 2001 permit.]  The 2001 
Permit also only mandated that the long term strategy developed by the 
copermittees include an assessment of the effectiveness of their JURMP in an 
annual report using the direct and indirect assessment measurements and methods 
developed in the long-term strategy.  [part F.7. of the 2001 permit.] 

Part F.7 of the 2001 permit required developing the following on the topic of “Assessment of 
Jurisdictional URMP Effectiveness Component.” 

a. As part of its individual Jurisdictional URMP, each Copermittee shall develop a 
long-term strategy for assessing the effectiveness of its individual Jurisdictional 
URMP.  The long-term assessment strategy shall identify specific direct and 
indirect measurements that each Copermittee will use to track the long-term 
progress of its individual Jurisdictional URMP towards achieving improvements 
in receiving water quality.  Methods used for assessing effectiveness shall include 
the following or their equivalent: surveys, pollutant loading estimations, and 
receiving water quality monitoring.  The long-term strategy shall also discuss the 
role of monitoring data in substantiating or refining the assessment. 

b. As part of its individual Jurisdictional URMP Annual Report, each Copermittee 
shall include an assessment of the effectiveness of its Jurisdictional URMP using 
the direct and indirect assessment measurements and methods developed in its 
long-term assessment strategy.  

The 2007 permit requires more detail in its assessments than the 2001 permit.  The 2007 permit 
requires annual assessments and using outcome levels, among other things, to assess the 
effectiveness of (a) each significant jurisdictional activity/BMP, (b) implementation of each 
major component of the JURMP, and (c) implementation of the JURMP as a whole.  The 2001 
permit did not require assessments at these three levels.  And for example, outcome level 4 in the 
2007 permit is required for measuring load reductions.170  This is a higher level of service than 
“pollutant loading estimations” to be used as an effectiveness strategy in the 2001 permit.171  
Therefore, the Commission finds that section I.1 of the permit (Jurisdictional URMP 
effectiveness assessment) is a new program or higher level of service. 

                                                 
170 There are six Effectiveness Assessments incorporated into part I.1.a.(3) of the permit and are 
defined in Attachment C.  One of them is “Effectiveness Assessment Level 4 – Load Reductions 
– Level 4 outcomes measure load reductions which quantify changes in the amounts of pollutants 
associated with specific sources before and after a BMP or other control measure is employed.”   
171 See Fact Sheet/Technical Report for Order No. R9-2007-0001. 
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The assessment provisions of the Watershed Urban Runoff Management Program are in part J.2 
of the 2001 permit, which requires each copermittee to develop and implement a Watershed 
URMP that contains, among other things: 

b. An assessment of the water quality of all receiving waters in the watershed 
based upon (1) existing water quality data; and (2) annual watershed water quality 
monitoring that satisfies the watershed monitoring requirements of Attachment B. 

[¶]…[¶] 

i. Long-term strategy for assessing the effectiveness of the Watershed URMP.  
The long-term assessment strategy shall identify specific direct and indirect 
measurements that will track the long-term progress of the Watershed URMP 
towards achieving improvements in receiving water quality.  Methods used for 
assessing effectiveness shall include the following or their equivalent: surveys, 
pollutant loading estimations, and receiving water quality monitoring.  The long-
term strategy shall also discuss the role of monitoring data in substantiating or 
refining the assessment. 

As with the JURMP, the 2001 permit required a “long-term strategy for assessing the 
effectiveness of the Watershed URMP” whereas the 2007 permit requires the annual assessment 
of more specific criteria: (a) each Watershed Water Quality Activity implemented; (b) Each 
Watershed Education Activity implemented; and (c) Implementation of the Watershed Urban 
Runoff Management program as a whole.  And the 2007 permit requires assessing these 
activities using the same six effectiveness outcome levels as for the JURMP (defined in 
Attachment C), that were not in the 2001 permit.172  

                                                 
172 Effectiveness assessment outcome levels are defined in Attachment C of the permit as 
follows: Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
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Therefore, the Commission finds that section I.2. of the permit (the Watershed URMP 
effectiveness assessment) is a new program or higher level of service. 

B. Long Term Effectiveness Assessment (part I.5):  As stated on pages 19-20 above, part I.5 
requires the copermittees to collaborate to develop a Long Term Effectiveness Assessment 
(LTEA) that evaluates the copermittee programs on a jurisdictional, watershed, and regional 
level, and that emphasizes watershed assessment.  The LTEA must build on the results of the 
August 2005 Baseline LTEA, and must be submitted to the Regional Board no later than 210 
days before the permit expires.  The LTEA must address the Regional objectives listed in part I.3 
of the permit, as well as assess the effectiveness of the Receiving Waters Monitoring Program, 
and address outcome levels 1-6 as specified in attachment C of the permit.   

In its October 2008 comments on the test claim, the State Board says that the LTEA requirement 
was imposed “so that the San Diego Water Board could properly evaluate the Copermittees’ 
storm water program during the reapplication process.”  The State Board asserts that the LTEA 
provision is a federal mandate, citing 40 C.F.R. section 122.26, subdivisions (d)(2)(iv) and (v), in 
which (v) states that a permit application must include: 

Assessment of controls. Estimated reductions in loadings of pollutants from 
discharges of municipal storm sewer constituents from municipal storm sewer 
systems expected as the result of the municipal storm water quality management 
program.  The assessment shall also identify known impacts of storm water 
controls on ground water.   

According to the State Board, “Even if the requirements to develop an LTEA are not specifically 
required by the federal regulations, the general discussion of the federal MEP standard is 
applicable here and supports the San Diego Water Board’s determination that the region-wide 
LTEAs are necessary to meet the federal MEP standard.” 

In their February 2009 rebuttal comments, the claimants state: 

The program effectiveness component of the 2007 Permit mandates Jurisdictional 
(I.1), Watershed (I.2), Regional (I.3), Total Maximum Daily Loads (“TMDL”) 
and BMP Implementation (I.4) and Long-term Effectiveness Assessment (I.5) 
requirements.  This Section mandates multiple layers of program assessment, 
review and reporting.  Such duplicative and collaborative efforts were not 
required under the 2001 Permit and are not required by federal law.   

Claimants assert that there is no federal authority that states that the regional, jurisdictional and 
watershed program effectiveness training requirements are required to meet the minimum federal 
MEP standards.  Claimants also state that permits in other jurisdictions do not have LTEA 
requirements.  According to the claimants, “while portions of the federal regulations cited by the 
State permit region-wide or watershed-wide cooperation, there is no mandatory requirement for 
multiple layers of program effectiveness assessment.”     

Although the federal regulations require assessment of controls, they do not require the detailed 
assessment in the 2007 permit.  They do not require, for example, collaboration with other 
copermittees, addressing specified objectives or outcome levels, or addressing jurisdictional, 
watershed, and regional programs.  These requirements “exceed the mandate in that federal law 
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or regulation.”173  As in Long Beach Unified School Dist. v. State of California,174 the permit 
requires specific actions, i.e., required acts that go beyond the requirements of federal law.  In 
adopting these permit provisions, the state has freely chosen175 to impose these requirements.  
Thus, the Commission finds that part I.5 of the permit is not a federal mandate. 

Because of the mandatory language on the face of the permit, the Commission finds that part I.5 
of the permit is a state mandate for the claimants to do all of the following: 

5. Long-term Effectiveness Assessment  

a. Each Copermittee shall collaborate with the other Copermittees to develop a 
Longterm Effectiveness Assessment (LTEA), which shall build on the results of 
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be submitted by 
the Principal Permittee to the Regional Board no later than 210 days in advance of 
the expiration of this Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6)176 of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6). 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions.  This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods.  The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 

                                                 
173 Government Code section 17556, subdivision (c). 
174 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
175 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
176 Part I.3.a.(6) of the permit states: At a minimum, the annual effectiveness assessment shall: 
(6) Include evaluation of whether the Copermittees’ jurisdictional, watershed, and regional 
effectiveness assessments are meeting the following objectives: (a) Assessment of watershed 
health and identification of water quality issues and concerns. (b) Evaluation of the degree to 
which existing source management priorities are properly targeted to, and effective in 
addressing, water quality issues and concerns. (c) Evaluation of the need to address additional 
pollutant sources not already included in Copermittee programs.  (d) Assessment of progress in 
implementing Copermittee programs and activities.  (e) Assessment of the effectiveness of 
Copermittee activities in addressing priority constituents and sources.  (f) Assessment of changes 
in discharge and receiving water quality.  (g) Assessment of the relationship of program 
implementation to changes in pollutant loading, discharge quality, and receiving water quality.  
(h) Identification of changes necessary to improve Copermittee programs, activities, and 
effectiveness assessment methods and strategies.  
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constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

The next issue is whether the LTEA (part I.5) is a new program or higher level of service.  The 
State Board, in its October 2008 comments, state as follows: 

The LTEA does not impose a new program or higher level of service.  Rather, it 
requires the Copermittees to conduct a long term effectiveness assessment prior to 
submitting an application for reissuance of the Order in the next permit term and 
is necessary to support proposed changes to the Copermittees’ programs.” 

The claimants, in their February 2009 comments, argue that the LTEA requirement in part I.5 
does impose a new program or higher level of service.  According to the claimants:  

Section F.7 of the 2001 Permit only required individual copermittees to develop 
long term effectiveness assessments for their Jurisdictional Urban Runoff 
Management Plan (“JURMP”). … The 2001 Permit did not require the 
copermittees to collaborate to develop an overarching LTEA for regional, 
jurisdictional and watershed programs, and did not require the submission of a 
LTEA by a date certain in advance of the Permit expiration.   

The Commission finds that the LTEA is a new program or higher level of service.  The 2001 
permit required JURMP assessment (in part F.7) and WURMP (in part J.2) as quoted above in 
the discussion on parts I.1 and I.2., but not an LTEA.  The Fact Sheet/Technical Report for the 
2007 permit states: 

Section I.5 (Long-Term Effectiveness Assessment) requires the Copermittees to 
conduct a Long-Term Effectiveness Assessment prior to their submittal of an 
application for reissuance of the Order.  The Long-Term Effectiveness 
Assessment is necessary to provide support for the Copermittees’ proposed 
changes to their programs in their ROWD.  It can also serve as the basis for 
changes to the Order’s requirements.   

The Commission finds that the LTEA (part I.5) is a new program or higher level of service for 
three reasons.  First, the scope of the assessment in the 2001 permit addresses only the JURMP 
and WURMP rather than “jurisdictional, watershed, and regional programs, with an emphasis on 
watershed assessment” as in the 2007 permit (see the analysis of I.1 and I.2 above).  Second, the 
2001 permit did not require collaborating with all other copermittees on assessment.  Third, the 
2001 permit contains much less detail on what to include in the assessment, such as, for example, 
the eight regional objectives listed in I.3.a.(6), incorporated by reference in part I.5.  Also, the 
LTEA must assess the “effectiveness of the Receiving Waters Monitoring Program … [and] 
shall include assessment of the frequency of monitoring conducted through the use of power 
analysis and other pertinent statistical methods.”  These methods were not required under the 
2001 permit.  

V. All Copermittee Collaboration (Part L) 
Part L, labeled “All Permittee Collaboration,” requires the copermittees to collaborate to address 
common issues and plan and coordinate activities, including developing a Memorandum of 
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Understanding (MOU), as specified.  The Copermittees entered into an MOU effective in 
January 2008, which is attached to the test claim.  The Copermittees allege activities involved 
with working body support and working body participation. 

In comments submitted in October 2008, the State Board asserts that the permit condition in part 
L is necessary to meet the minimum MEP standard, quoting the following federal regulation 
regarding municipal stormwater permits:   

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to:  [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;177 

The Commission finds that there is no federal mandate to develop a management structure 
(memorandum of understanding, or MOU) as required in part L of the 2007 permit.  The federal 
regulation most on point requires an applicant (claimant) to demonstrate adequate legal authority 
“which authorizes or enables the applicant at a minimum to: [¶]…[¶] (D) Control through 
interagency agreements among coapplicants the contribution of pollutants from one portion of 
the municipal system to another portion of the municipal system;”178  All the federal regulations 
address is authority to establish an interagency agreement or memorandum of understanding, but 
do not require it to be implemented or specify its contents beyond “controlling … the 
contribution of pollutants from one portion of the municipal system to another portion of the 
municipal system.”   

By contrast, part L of the permit requires the copermittees to collaborate, promote consistency 
among JURMP and WURMP and plan and coordinate activities required under the permit.  It 
also requires joint execution and submission to the Regional Board an MOU with a minimum of 
seven specified requirements. 

Thus, this permit activity “exceed[s] the mandate in that federal law or regulation.”179  As in 
Long Beach Unified School Dist. v. State of California,180 the permit requires specific actions, 
i.e., required acts that go beyond the requirements of federal law.  In adopting these permit 
provisions, the state has freely chosen181 to impose these requirements.  Thus, the Commission 
finds that part L of the permit does not impose a federal mandate. 

Based on the mandatory language in the permit, the Commission finds that part L of the permit is 
a state mandate on the claimants to do the following: 

                                                 
177 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
178 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
179 Government Code section 17556, subdivision (c). 
180 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
181 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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1. Collaborate with all other Copermittees regulated under this Order to address 
common issues, promote consistency among Jurisdictional Urban Runoff 
Management Programs and Watershed Urban Runoff Management Programs, and 
to plan and coordinate activities required under this Order.  

(a) Jointly execute and submit to the Regional Board no later than 180 days after 
adoption of the permit, a Memorandum of Understanding, Joint Powers 
Authority, or other instrument of formal agreement that at a minimum: 

(1) Identifies and defines the responsibilities of the Principal Permittee182 and 
Lead Watershed Permittees;183 

(2) Identifies Copermittees and defines their individual and joint responsibilities, 
including watershed responsibilities;  

(3) Establishes a management structure to promote consistency and develop and 
implement regional activities; 

(4) Establishes standards for conducting meetings, decisions-making, and cost-
sharing; 

(5) Provides guidelines for committee and workgroup structure and 
responsibilities;  

(6) Lays out a process for addressing Copermittee non-compliance with the 
formal agreement; 

(7) Includes any and all other collaborative arrangements for compliance with this 
order.   

The State Board, in its October 2008 comments, asserts that the management structure 
framework in part L of the 2007 permit is not a new program or higher level of service because:  

The 2001 permit required significant collaboration to address common issues and 
promote consistency across management programs [and] development of a 
management structure through execution of a formal agreement, meeting 
minimum specifications.  It also required standardized reporting, including fiscal 
analysis.   

The State Board also argues there is “minimal substantive difference” between the 2001 and 
2007 permits in their requirements to establish “a formal cooperative arrangement and to 
implement regional urban runoff management activities.  The 2007 Permit merely elaborates on 
and refines the 2001 requirements.” 

In its February 2009 rebuttal comments, the claimants assert that the 2001 and 2007 permits 
contain major substantive differences in their requirements for fiscal analyses of their 
jurisdictional programs. 

                                                 
182 The Principal Permittee is the County of San Diego.   
183 According to the permit: “Watershed Copermittees shall identify the Lead Watershed 
Permittee for their WMA [Watershed Management Area].”  
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Part L.1 of the 2007 permit, the first paragraph in L requiring collaboration, is identical to part N 
of the 2001 permit.  The Commission finds, however, that the collaboration is a new program or 
higher level of service because it now applies to all the activities that are found to be a new 
program or higher level of service in the analysis above (i.e, not in the 2001 permit) including 
the Regional Urban Runoff Management Program.   

Part L.1.a, regarding the MOU or formal agreement, is similar but not identical to part N of the 
2001 permit.  Both permits require adoption of a “Memorandum of Understanding [MOU], Joint 
Powers Authority, or other instrument of formal agreement.”  The 2001 permit, in part N.1.a, 
required the MOU to provide a management structure with the following contents: “designation 
of joint responsibilities, decision making, watershed activities, information management of data 
and reports, including the requirements under this Order; and any and all other collaborative 
arrangements for compliance with this Order.”   

By contrast, the 2007 permit, requires the MOU to be submitted to the Regional Board within 
180 days after adoption of the permit and requires that the MOU, at a minimum: 

(1) Identifies and defines the responsibilities of the principal Permittee and Lead Watershed 
Permittees; 

(2) Identifies Copermittees and defines their individual and joint responsibilities; 

(3) Establishes a management structure to promote consistency and develop and implement 
regional activities; 

(4) Establishes standards for conducting meetings, decision-making, and cost-sharing; 

(5) Provides guidelines for committee and workgroup structure and responsibilities; 

(6) Lays out a process for addressing Copermittee non-compliance with the formal 
agreement; and  

(7) Includes any and all other collaborative arrangements for compliance with this order. 

The contents of the MOU specified in the 2001 permit, although stated with less specificity, are 
the same as those in the 2007 permit for numbers (1)-(2) and (7) above.  Both permits require the 
MOU to contain “designation of joint responsibilities” and “collaborative arrangements for 
compliance with this order.”  Thus, the Commission finds that jointly executing and submitting 
those parts of the MOU to the Regional Board is not a new program or higher level of service. 

The Commission finds that part L.1.a of the permit is a new program or higher level of service 
for all copermittees to do the following: 

• Collaborate with all other Copermittees to address common issues, promote consistency 
among Jurisdictional Urban Runoff Management Programs and Watershed Urban Runoff 
Management Programs, and to plan and coordinate activities required under the permit.  

• Jointly execute and submit to the Regional Board, no later than 180 days after adoption of the 
permit, a Memorandum of Understanding, Joint Powers Authority, or other instrument of 
formal agreement which at a minimum: (3) Establishes a management structure to promote 
consistency and develop and implement regional activities; (4) Establishes standards for 
conducting meetings, decision-making, and cost-sharing; (5) Provides guidelines for 
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committee and workgroup structure and responsibilities; and (6) Lays out a process for 
addressing copermittee non-compliance with the formal agreement. 

Summary of Issue 1: The Commission finds that the following parts of the 2007 permit are a 
state-mandated, new program or higher level of service.  

I. Jurisdictional Urban Runoff Management Program and Reporting (Parts D & J) 

• Collaborate with other copermittees to develop and implement a hydromodification 
management plan, as specified (D.1.g.), for private priority development projects.  
Reimbursement is not required for this activity for municipal priority development 
projects.   

• Develop and submit an updated Model SUSMP that defines minimum Low-impact 
Development and other BMPs as specified (D.1.d.(7)-(8)), for private priority 
development projects.  Reimbursement is not required for this activity for municipal 
priority development projects.   

• Street sweeping (D.3.a.(5)) and reporting on street sweeping (J.3.a(3)x-xv); 

• Conveyance system cleaning (D.3.a.(3)(b)(iii)) and reporting on conveyance system 
cleaning (J.3.a.(3)(c)(iv)-(viii)); 

• Educational component (D.5). 

o Educate each specified target community on the following topics: (1) Erosion 
prevention, (2) Non storm water discharge prohibitions, and (3) BMP types: 
facility or activity specific, LID, source control, and treatment control (D.5.a.(1)); 

o Educational programs shall emphasize underserved target audiences, high-risk 
behaviors, and ‘allowable’ behaviors and discharges, including various ethnic and 
socioeconomic groups and mobile sources (D.5.a.(2)); 

o Implement an education program that includes annual training only for planning 
boards and elected officials, if applicable, to have an understanding of the topics 
in (i) and (ii) (D.5.b.(1)(a)(i) & (ii));  

o Implement an education program so that its planning and development review 
staffs (and Planning Boards and Election Officials, if applicable) have an 
understanding of the topics in (iii) and (iv) as specified (D.5.b.(1)(a)(iii) & (iv)); 

o Implement an education program that includes annual training prior to the rainy 
season so that [the Copermittee’s] construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction staff have, at 
a minimum, an understanding of the following topics, as appropriate for the target 
audience: the topics in (iii) to (vi), as specified (D.5.b.(1)(b)(iii) & (iv)); 

• Municipal Industrial/Commercial Activities (D.5.b.(1)(c)); 
• Municipal Other Activities (D.5.b.(1)(d)); 
• New Development and Construction Education (D.5.(b)(2)); 
• Residential, General Public, and School Children Education (D.5.(b)(3)). 
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II. Watershed Urban Runoff Management Program (Parts E.2.f & E.2.g.) 

• Identify and implement the Watershed activities as specified (E.2.f.). 

• Collaborate to develop and implement the Watershed Urban Runoff Management 
Programs.  Watershed Copermittee collaboration shall include frequent regularly 
scheduled meetings. (E.2.g.) 

III. Regional Urban Runoff Management Program (Parts F.1, F.2 & F.3) 

• Include developing and implementing a Regional Residential Education Program 
development and implementation in the RURMP, as specified (F.1.).   

• Include developing the standardized fiscal analysis method required in permit part G in 
the RURMP (F.2.). 

• Facilitate the assessment of the effectiveness of jurisdictional, watershed, and regional 
programs in the RURMP (F.3.).   

IV. Program Effectiveness Assessment (Parts I.1, I.2 & I.5) 

• Annually assess the effectiveness of each copermittee’s JURMP, as specified (I.1.). 

• Annually assess the effectiveness of each watershed group’s WURMP (I.2.). 

• Collaborate with the other copermittees to develop a Long-term Effectiveness 
Assessment, as specified, and submit it to the Regional Board as specified (I.5.). 

V. All Permittee Collaboration (Part L) 

• Collaborate with all other copermittees to address common issues, promote consistency 
among the JURMP and WURMP, and to plan and coordinate activities required under the 
permit. 

• Jointly execute and submit to the Regional Board, no later than 180 days after adoption of 
the permit, a Memorandum of Understanding, Joint Powers Authority, or other 
instrument of formal agreement as specified (L.1.a. (3)-(5)). 

Any further reference to the test claim activities is limited to these parts of the permit found to be 
a new program or higher level of service. 

Issue 2: Do the test claim activities impose costs mandated by the state within the 
meaning of Government Code sections 17514 and 17556? 

The final issue is whether the permit provisions impose costs mandated by the state,184 and 
whether any statutory exceptions listed in Government Code section 17556 apply to the test 
claim.  Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

                                                 
184 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
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Government Code section 17564 requires reimbursement claims to exceed $1000 to be eligible 
for reimbursement.  In the test claim, the County of San Diego itemized the costs of complying 
with the permit conditions as follows: 

Activity Cost FY 2007-08  

Regional Urban Runoff Management Program 
-Copermittee collaboration (F.2, F.3, L) $260,031.09

Copermittee collaboration, Regional Residential Education, Program 
Development and Implementation (F.1) $131,250.00

Jurisdictional Urban Runoff Management Program (JURMP) 
-hydromodification ( D.1.g) $630,000.00

JURMP Standard Urban Storm Water Mitigation Plans 
   -low impact development ( D.1.d) $52,200.00

Long Term Effectiveness Assessment ( I.5) $210,000.00

Street Sweeping (D.3.a.(5) 
Equipment, Staffing, Contract $3,477,190.00

Conveyance System Cleaning ( D.3.a.(3))  
      and Reporting (J.2.a.(3)(c) iv – vii. $3,456,087.00

Program Effectiveness Assessment (I.1 & I.2) $392,363.00

Educational Surveys and Tests (D.5) $62,617.00

Watershed Urban Runoff Management Program 
-Copermittee collaboration (E.2.f., E.2.g) $1,632,893.00

 
Total $10,304,631.09

Claimants submitted documentation in February 2010 that show the 2008-2009 cost for the 
permit activities is $18,014,213.  These figures, along with those in the test-claim narrative and 
declarations submitted by the San Diego County and 18 cities,185 illustrate that the costs to 
comply with the permit activities exceed $1,000.  The Commission, however, cannot find “costs 
mandated by the state” within the meaning of Government Code section 17514 if any exceptions 
in Government Code section 17556 apply, which is discussed below. 

A.  Claimants did not request the test claim activities within the meaning of Government 
Code section 17556, subdivision (a). 

The first issue is whether the claimants requested or proposed the activities in the permit.  The 
Department of Finance and the State Board both assert that claimants did so in their Report of 

                                                 
185 The County and city declarations are attached to the test claim. 
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Waste Discharge.  As discussed above, the claimants were required to submit a ROWD and 
Stormwater Quality Management Plan before the permit was issued.186   

Government Code section 17556, subdivision (a), provides that the Commission shall not find 
costs mandated by the state if: 

(a) The claim is submitted by a local agency … that requested legislative 
authority for that local agency … to implement the program specified in the 
statute, and that statute imposes costs upon that local agency or school district 
requesting the legislative authority.  A resolution from the governing body or a 
letter from a delegated representative of the governing body of a local agency … 
that requests authorization for that local agency … to implement a given program 
shall constitute a request within the meaning of this subdivision. 

Based on the language of the statute, section 17556, subdivision (a), does not apply because the 
permit is not a statute, the claimants did not request “legislative authority” to implement the 
permit, and the record lacks any resolutions adopted by the claimants.  Therefore, the 
Commission finds that the claimants did not request the activities in the permit within the 
meaning of Government Code section 17556, subdivision (a).   

B.  Claimants have fee authority under Government Code section 17556, subdivision (d), 
for the test claim activities that do not require voter approval under Proposition 218 

Government Code section 17556, subdivision (d), states:  

The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency … if, after a hearing, the 
commission finds any one of the following: [¶]…[¶] (d) The local agency … has 
the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of service. 

The California Supreme Court upheld the constitutionality of Government Code section 17556, 
subdivision (d), in County of Fresno v. State of California.187 The court, in holding that the term 
“costs” in article XIII B, section 6, excludes expenses recoverable from sources other than taxes, 
stated: 

Section 6 was included in article XIII B in recognition that article XIII A of the 
Constitution severely restricted the taxing powers of local governments. (See 
County of Los Angeles, supra, 43 Cal.3d at p. 61.) The provision was intended to 
preclude the state from shifting financial responsibility for carrying out 
governmental functions onto local entities that were ill equipped to handle the 
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].)  Specifically, it was designed to 
protect the tax revenues of local governments from state mandates that would 
require expenditure of such revenues.  Thus, although its language broadly 

                                                 
186 Water Code section 13376; 40 Code of Federal Regulations, section 122.21 (a).  The Federal 
regulation applies to U.S. EPA-issued permits, but is incorporated into section 123.25 (the state-
program provision) by reference.  Also see the 2007 permit, page 2, part A. 
187 County of Fresno v. State of California, supra, 53 Cal.3d 482. 
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declares that the “state shall provide a subvention of funds to reimburse ... local 
government for the costs [of a state-mandated new] program or higher level of 
service,” read in its textual and historical context section 6 of article XIII B 
requires subvention only when the costs in question can be recovered solely from 
tax revenues. 

In view of the foregoing analysis, the question of the facial constitutionality of 
section 17556(d) under article XIII B, section 6, can be readily resolved.  As 
noted, the statute provides that “The commission shall not find costs mandated by 
the state ... if, after a hearing, the commission finds that” the local government 
“has the authority to levy service charges, fees, or assessments sufficient to pay 
for the mandated program or increased level of service.” Considered within its 
context, the section effectively construes the term “costs” in the constitutional 
provision as excluding expenses that are recoverable from sources other than 
taxes.  Such a construction is altogether sound.  As the discussion makes clear, the 
Constitution requires reimbursement only for those expenses that are recoverable 
solely from taxes. It follows that section 17556(d) is facially constitutional under 
article XIII B, section 6.188 

In another case about subdivision (d) of section 17556, Connell v. Superior Court,189 the dispute 
was whether local agencies had sufficient fee authority for a mandate involving increased purity 
of reclaimed wastewater used for certain types of irrigation.  The court cited statutory fee 
authority for the reclaimed wastewater, and noted that the water districts did not dispute their fee 
authority.  Rather, the water districts argued that they lacked “sufficient” fee authority in that it 
was not economically feasible to levy fees sufficient to pay the mandated costs.  In finding the 
fee authority issue is a question of law, the court stated that Government Code section 17556, 
subdivision (d), is clear and unambiguous, in that its plain language precludes reimbursement 
where the local agency has the authority, i.e., the right or the power, to levy fees sufficient to 
cover the costs of the state-mandated program.”  The court rejected the districts’ argument that 
“authority” as used in the statute should be construed as a “practical ability in light of 
surrounding economic circumstances” because that construction cannot be reconciled with the 
plain language of section 17556, and would create a vague standard not capable of reasonable 
adjudication.  The court also said that nothing in the fee authority statute (Wat. Code, § 35470) 
limited the authority of the districts to levy fees “sufficient” to cover their costs.  Thus, the court 
concluded that the plain language of section 17556 made the fee authority issue solely a question 
of law, and that the water districts could not be reimbursed due to that fee authority.190 

 

 

 

                                                 
188 County of Fresno v. State of California, supra, 53 Cal.3d 482, 487.  Emphasis in original. 
189 Connell v. Superior Court (1997) 59 Cal.App.4th 382. 
190 Connell v. Superior Court, supra, 59 Cal.App.4th 382, 398-402. 
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1. Claimants’ have regulatory fee authority (within the meaning of Gov. Code, § 17556, 
subd. (d)) under the police power sufficient to pay for the mandated activities that do 
not require voter approval under Proposition 218: the hydromodification plan and low-
impact development. 

In its October 2008 comments, the State Board asserted that the claimants have fee authority to 
pay for the permit activities.  Although the Board recognizes “limitations on assessing fees and 
surcharges under California law … [concerning] the percentage of voters who must approve the 
assessment” the Board points to examples of local agencies (Cities of Los Angeles, San 
Clemente, and Palo Alto) that have successfully adopted an assessment.  The State Board also 
argues that the cities’ trash collection responsibilities may also include street sweeping and 
conveyance system cleaning for which the city could charge fees, and that developer fees could 
be charged for hydromodification and low impact development.   

Claimants, in comments submitted in February 2009, state that they cannot unilaterally impose a 
fee to recover the cost to comply with the 2007 permit on water or sewer bills sent to residents 
because of Howard Jarvis Taxpayer Assoc. v. City of Salinas,191 in which the court invalidated a 
stormwater management utility fee imposed by the city on all owners of developed parcels in the 
city.  The court held that article XIII D (Proposition 218) of the California Constitution “required 
the city to subject the proposed storm drainage fee to a vote of the property owners or the voting 
residents of the affected area.”192  As to the argument that claimants can put the fee to a vote in 
their jurisdictions, claimants state as follows: 

Articles XIII C and XIII D, which were added to the Constitution by Proposition 
218, regulate the imposition of general and special taxes as well as the imposition 
of special assessments and property related fees.  In each of these cases the 
question of whether to impose a tax, special assessment or a property related fee 
must be submitted to and approved by the voters.  And, in the case of a special 
tax, and in certain instances the imposition of a fee or charge, the tax or fee must 
be approved by a two-thirds vote of the resident voters.  The State fails to cite any 
authority that requires the copermittees to first submit the question of whether to 
impose a tax or fee to the voters and have them reject the proposition.  Such a 
requirement would render all mandate claims moot, without first submitting the 
question of whether to impose a tax or assessment to a vote of the electorate. 

The issue of local fee authority for municipal stormwater permit activities in this permit cannot 
be answered without discussing regulatory fee authority under the police power and the 
limitations on that authority via the voter-approval requirement in article XIII D of the California 
Constitution (Proposition 218).   

Case law has recognized three general categories of local agency fees or assessments: (1) special 
assessments, based on the value of benefits conferred on property; (2) development fees, exacted 
in return for permits or other government privileges; and (3) regulatory fees, imposed under the 
police power.193  The regulatory and development fees are discussed below in the context of 
                                                 
191 Howard Jarvis Taxpayers Assoc. v. City of Salinas (2002) 98 Cal.App.4th 1351, 1358-1359. 
192 Id. at page 1358-1359. 
193 Sinclair Paint v. State Board of Equalization (1997) 15 Cal.4th 866, 874. 
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XIII D (Proposition 218) that would allow the claimants to impose fees for the activities in the 
test claim related to development.     

Regulatory fee authority under the police power: The law on local government fee authority 
begins with article XI, section 7, of the California Constitution, which states: “A county or city 
may make and enforce within its limits all local, police, sanitary, and other ordinances and 
regulations not in conflict with general laws.”  Article XI, section 7, includes the authority to 
impose fees, and courts have held that “the power to impose valid regulatory fees does not 
depend on legislatively authorized taxing power but exists pursuant to the direct grant of police 
power under article XI, section 7, of the California Constitution.”194   

Water pollution prevention is also a valid exercise of government police power.195     

In Sinclair Paint v. State Board of Equalization,196 the California Supreme Court upheld a fee on 
manufacturers of paint that funded a child lead-poisoning program that provided evaluation, 
screening, and medically necessary follow-up services for children who were deemed potential 
victims of lead poisoning.  The program was entirely supported by fees assessed on 
manufacturers or other persons contributing to environmental lead contamination.  In upholding 
the fee, the court ruled that it was a regulatory fee imposed under the police power and not a 
special tax requiring a two-thirds vote under article XIII A, section 4, of the California 
Constitution.  The court stated: 

From the viewpoint of general police power authority, we see no reason why 
statutes or ordinances calling on polluters or producers of contaminating products 
to help in mitigation or cleanup efforts should be deemed less “regulatory” in 
nature than the initial permit or licensing programs that allowed them to operate.  

Viewed as a mitigating effects measure, [the fee] is comparable in character to 
several police power measures imposing fees to defray the actual or anticipated 
adverse effects of various business operations.197  [Emphasis added.] 

Regulatory fees also help to prevent or mitigate pollution, as the Court said: “imposition of 
'mitigating effects' fees in a substantial amount ... also 'regulates' future conduct by deterring 
further manufacture, distribution, or sale of dangerous products, and by stimulating research and 
development efforts to produce safer or alternative products.”198  The court also recognized that 
regulatory fees do not depend on government-conferred benefits or privileges.199   

                                                 
194 Mills v. County of Trinity (1980) 108 Cal.App.3d 656, 662, in which a taxpayer challenged a 
county ordinance that imposed new and increased fees for county services in processing 
subdivision, zoning, and other land-use applications that had been adopted without a two-thirds 
affirmative vote of the county electors. 
195 Freeman v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408.   
196 Sinclair Paint v. State Board of Equalization (1997) 15 Cal.4th 866.   
197 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 877.   
198 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 875-877. 
199 Id. at page 875. 
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Although the holding in Sinclair Paint applied to a state-wide fee, the court’s language (treating 
“ordinances” the same as “statutes”) recognizes that local agencies also have police power to 
impose regulatory fees, and it relied on local government police power cases in its analysis.200   

Other cases have defined a regulatory fee as an imposition that funds a regulatory program201 or 
that distributes the collective cost of a regulation”202 and is “enacted for purposes broader than 
the privilege to use a service or to obtain a permit.  …the regulatory program is for the protection 
of the health and safety of the public.”203  Courts will uphold regulatory fees if they do not 
exceed the reasonable cost of providing services necessary to the activity on which the fee is 
based and are not levied for an unrelated revenue purpose.   

In upholding regulatory fees for environmental review by the California Department of Fish and 
Game, the court of appeal summarized the following rules on regulatory fees: 

A regulatory fee may be imposed under the police power when the fee constitutes 
an amount necessary to carry out the purposes and provisions of the regulation. 
[Citations omitted.]  Such costs ... include all those incident to the issuance of the 
license or permit, investigation, inspection, administration, maintenance of a 
system of supervision and enforcement. [Citations omitted.]  Regulatory fees are 
valid despite the absence of any perceived “benefit” accruing to the fee payers.  
[Citations omitted.]  Legislators “need only apply sound judgment and consider 
‘probabilities according to the best honest viewpoint of informed officials' in 
determining the amount of the regulatory fee.204  [Emphasis added.] 

In Tahoe Keys Property Owner’s Assoc. v. State Water Resources Control Board,205 the court 
refused to issue a preliminary injunction against collecting a pollution mitigation fee of $4000 
for each lot developed in the Tahoe Keys subdivision of Lake Tahoe.  The fees were to be used 
for mitigation projects designed to achieve a net reduction in nutrients generated by the Tahoe 
Keys development.  The court said: “on the face of the regulation, there appears to be a sufficient 

                                                 
200 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 873.  The Court stated: 
“Because of the close, ‘interlocking’ relationship between the various sections of article XIII A 
(Citation omitted) we believe these “special tax” cases [under article XIII A, § 3, state taxes] 
may be helpful, though not conclusive, in deciding the case before us. The reasons why 
particular fees are, or are not, “special taxes” under article XIII A, section 4, [local government 
taxes] may apply equally to section 3 cases.”   
201 California Assn. of Prof. Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4th 935, 
950.   
202 Id. at 952. 
203 Ibid. 
204 California Assn. of Prof. Scientists v. Dept. of Fish and Game, supra, 79 Cal.App.4th 935, 
945. 
205 Tahoe Keys Property Owner’s Assn. v. State Water Resources Control Board (1993) 23 
Cal.App.4th 1459. 
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nexus between the effect of the regulation and the objectives it was supposed to advance to 
support the regulatory scheme [mitigation of pollution in Lake Tahoe].”206 

A variety of local agency regulatory fees have been upheld for various programs, including:  
processing subdivision, zoning, and other land-use applications,207 art in public places,208 
remedying substandard housing,209 recycling,210 administrative hearings under a rent-control 
ordinance,211 signage,212 air pollution mitigation,213 and replacing converted residential hotel 
units.214  Fees on developers for environmental mitigation under the California Environmental 
Quality Act have also been upheld.215 

Given the variety of examples where regulatory fees have been upheld, and the broad range of 
costs to which they may be applied (including those for ‘administration’), the claimants have fee 
authority under the police power to impose fees for the permit activities that are a state- 
mandated new program or higher level of service.  But a determination as to whether the 
claimants’ fee authority is sufficient, within the meaning of Government Code section 17556, 
subdivision (d), to pay for the mandated activities and deny the test claim, cannot be made 
without analysis of the limitations on the fee authority imposed by Proposition 218. 

Regulatory fee authority is limited by voter approval under Proposition 218: With some 
exceptions, local government fees or assessments that are incident to property ownership are 
subject to voter approval under article XIII D of the California Constitution, as added by 
Proposition 218 in 1996.  Article XIII D defines a fee as “any levy other than an ad valorem tax, 
a special tax, or an assessment, imposed by an agency on a parcel or a person as an incident of 
property ownership, including a user fee or charge for a property-related service.”  It defines an 
assessment as “any levy or charge upon real property by an agency for a special benefit 
conferred upon the real property [and] includes, but is not limited to, “special assessment,’ 
‘benefit assessment,’ ‘maintenance assessment,’ and ‘special assessment tax.’” 

Among other procedures, new or increased property-related fees require a majority-vote of the 
affected property owners, or two-thirds registered voter approval, or weighted ballot approval by 
the affected property owners (art. XIII D, § 6, subd. (c)).  Assessments must also be approved by 
owners of the affected parcels (art. XIII D, § 4, subd.(d)).  Expressly exempt from voter 
                                                 
206 Id. at page 1480. 
207 Mills v. County of Trinity, supra,108 Cal.App.3d 656, 662. 
208 Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 886. 
209 Apartment Assoc. of Los Angeles County v.City of Los Angeles (2001) 24 Cal.4th 830. 
210 City of Dublin v. County of Alameda (1993) 14 Cal.App.4th 264.  
211 Pennell v. City of San Jose (1986) 42 Cal.3d 365. 
212 United Business Communications v. City of San Diego (1979) 91 Cal.App.3d 156. 
213 California Building Industry Ass’n v. San Joaquin Valley Air Pollution Control Dist. (2009) 
178 Cal.App.4th 120. 
214 Terminal Plaza Corp. v. City and County of San Francisco (1986) 177 Cal.App.3d 892. 
215 Environmental Council of Sacramento v. City of Sacramento (2006) 142 Cal.App.4th 1018. 
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approval, however, are property-related fees for sewer, water, or refuse collection services (art. 
XIII D, § 6, subd. (c)).  

In 2002, an appellate court in Howard Jarvis Taxpayers Association v. City of Salinas, supra, 98 
Cal.App.4th 1351, found that a city's charges on developed parcels to fund stormwater 
management were property-related fees, and were not covered by Proposition 218's exemption 
for "sewer" or "water" services.  This means that an election would be required to charge 
stormwater fees if they are imposed “as an incident of property ownership.”   

The issue of whether a local agency has sufficient fee authority for the mandated activities under 
Government Code section 17556, subdivision (d), in light of the voter approval requirement for 
fees under article XIII D (Proposition 218) is one of first impression for the Commission. 

The Commission finds that a local agency does not have sufficient fee authority within the 
meaning of Government Code section 17556 if the fee or assessment is contingent on the 
outcome of an election by voters or property owners.  The plain language of subdivision (d) of 
this section prohibits the Commission from finding that the permit imposes “costs mandated by 
the state” if “The local agency … has the authority to levy service charges, fees, or assessments 
sufficient to pay for the mandated program or increased level of service.” [Emphasis added.]  
Under Proposition 218, the local agency has no authority to impose the fee without the consent 
of the voters or property owners.   

Additionally, it is possible that the local agency’s voters or property owners may never adopt the 
proposed fee or assessment, but the local agency would still be required to comply with the state 
mandate.  Denying reimbursement under these circumstances would violate the purpose of 
article XIII B, section 6, which is to “to preclude the state from shifting financial responsibility 
for carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume 
increased financial responsibilities because of the taxing and spending limitations that articles 
XIII A and XIII B impose.”216 

In its January 2010 comments on the draft staff analysis, the State Board disagrees that “the 
requirement to subject new or increased fees to these voting or protest requirements strips the 
claimants of ‘fee authority’ within the meaning of Government Code section 17556, subdivision 
(d).” The State Board cites Connell v. Superior Court,217 in which the water districts argued that 
they lacked “sufficient” fee authority because it was not economically feasible for them to levy 
fees that were sufficient to pay the mandated costs.  The Connell court determined that “the plain 
language of the statute [Gov. Code, § 17556, subd. (d)] precludes reimbursement where the local 
agency has the authority, i.e., the right or the power, to levy fees sufficient to cover the costs of 
the state-mandated program.”218  The State Board equates the Proposition 218 voting 
requirement with the economic impracticability faced by the water districts in Connell.   

The claimants disagree, citing a lack of authority that requires them to first submit the question 
of whether to impose a tax or fee to the voters and have them reject the proposition.  According 

                                                 
216 County of San Diego, supra, 15 Cal.4th 68, 81. 
217 Connell v. Superior Court, supra, 59 Cal.App.4th 382. 
218 Id. at page 401. 
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to the claimants, such a requirement would render all mandate claims moot, without first 
submitting the question of whether to impose a tax or assessment to a vote of the electorate. 

The Commission disagrees with the State Board.  The Proposition 218 election requirement is 
not like the economic hurdle to fees in Connell.  Absent compliance with the Proposition 218 
election and other procedures, there is no legal authority to impose or raise fees within the 
meaning of Government Code section 17556, subdivision (d).  The voting requirement of 
Proposition 218 does not impose a mere practical or economic hurdle, as in Connell, but a legal 
and constitutional one.  Without voter or property owner approval, the local agency lacks the 
“authority, i.e., the right or power, to levy fees sufficient to cover the costs of the state-mandated 
program.”219   

In fact, the fee at issue in the Connell case (Wat. Code, § 35470) was amended by the Legislature 
in 2007 to conform to Proposition 218.  Specifically, the Water Code statute now requires 
compliance with “the “notice, protest, and hearing procedures in Section 53753 of the 
Government Code.”220  This Government Code statute implements Proposition 218. 

For these reasons, the Commission finds that local agencies do not have fee authority that is 
sufficient within the meaning of Government Code section 17556, subdivision (d) to deny the 
test claim for those activities that would condition the fee or assessment on voter or property-
owner approval under Proposition 218 (article XIII D).  The Commission finds that Proposition 
218 applies to all the activities in this test claim (except for the hydromodification and LID 
activities that are related to priority development projects discussed below) so that they impose 
“costs mandated by the state” (within the meaning of Gov. Code, § 17556, subd. (d)).  To the 
extent that property-owner or voter-approved fees or assessments are imposed to pay for any of 
the permit activities found above to be a state-mandated new program or higher level of service, 
the fee or assessment would be identified as offsetting revenue in the parameters and guidelines 
to offset the claimant’s costs in performing those activities. 

Fees imposed for two of the test-claim activities, however, i.e., for the hydromodification 
management plan and low-impact development, would not be subject to voter approval under 
Proposition 218, as discussed below.   

Fees as a condition of property development are not subject to Proposition 218: Proposition 218 
does not apply to development fees, including those imposed on activities in part D of the permit.  
Article XIII D expressly states that it shall not be construed to “affect existing laws relating to 
the imposition of fees or charges as a condition of property development.”221   

Moreover, the California Supreme Court has ruled that fees imposed “as an incident to property 
ownership” are subject to Proposition 218, but fees that result from the owner’s voluntary 

                                                 
219 Connell v. Superior Court, supra, 59 Cal.App.4th 382, 401. 
220 Water Code section 35470, as amended by Statutes 2007, chapter 27.  Section 53753 of the 
Government Code requires compliance with “the procedures and approval process set forth in 
Section 4 of Article XIII D of the California Constitution” for assessments. 
221 California Constitution, article XIII D, section 1, subdivision (b).   
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decision to seek a government benefit are not.222  Thus, fees imposed as a result of the owner’s 
voluntary decision to undertake a development project are not subject to Proposition 218, 
because they are not merely incident to property ownership.223   

The final issue, therefore, is whether claimants may impose fees that are sufficient within the 
meaning of Government Code section 17556, subdivision (d), to pay for the activities in the 
permit related to development: the hydromodification management plan (part D.1.g), and low-
impact development (part D.1.d.(7)&(8)).  The Commission finds claimants have fee authority 
that is sufficient within the meaning of Government Code section 17556, subdivision (d), and 
that these activities do not impose costs mandated by the state and are not reimbursable.   

Hydromodification management plan: Part D.1 of the permit describes the development planning 
component of the JURMP.  Part D.1.g. requires each copermittee to collaborate with other 
copermittees to develop and implement and report on developing a hydromodification 
management plan (HMP) to manage increases in runoff discharge rates and durations from all 
priority development projects, as specified.  As discussed above, the HMP is a state-mandated 
new program or higher level of service for only private priority development projects.  The 
purpose of the HMP is:  

[T]o manage increases in runoff discharge rates and durations from all Priority 
Development Projects, where such rates and durations are likely to cause 
increased erosion of channel beds and banks, sediment pollutant generation, or 
other impacts to beneficial uses and stream habitat due to increased erosive force.    

According to the permit, priority development projects are:  

a) all new Development Projects that fall under the project categories or locations 
listed in section D.1.d.(2), and b) those redevelopment projects that create, add or 
replace at least 5,000 square feet of impervious surfaces on an already developed 
site that falls under the project categories or locations listed in section D.1.d.(2).   

 

                                                 
222 In Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409, the court held that 
water service fees were subject to Proposition 218, but that water connection fees were not.  In 
Apartment Assoc. of Los Angeles County v.City of Los Angeles, supra, 24 Cal.4th 830, 839-840, 
the court held that apartment inspection fees were not subject to Proposition 218 because they 
were not imposed on property owners as such, but in their capacity as landlords. 
223 A recent report by the Office of the Legislative Analyst concurs with this conclusion: “Local 
governments finance stormwater clean–up services from revenues raised from a variety of fees 
and, less frequently, through taxes. Property owner fees for stormwater services typically require 
approval by two–thirds of the voters, or a majority of property owners. Developer fees and fees 
imposed on businesses that contribute to urban runoff, in contrast, are not restricted by 
Proposition 218 and may be approved by a vote of the governing body.  Taxes for stormwater 
services require approval by two–thirds of the electorate.” Office of the Legislative Analyst. 
California’s Water: An LAO Primer (October 22, 2008) page 56.  [Emphasis added.]  See: 
<http://www.lao.ca.gov/2008/rsrc/water_primer/ water_primer_102208.pdf> as of 
October 22, 2008. 
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The priority development project categories listed in part D.1.d.(2) are: 

(a) Housing subdivisions of 10 or more dwelling units. This category includes 
single-family homes, multi-family homes, condominiums, and apartments.   

(b) Commercial developments greater than one acre. [as specified] 

(c) Developments of heavy industry greater than one acre. This category includes, 
but is not limited to, manufacturing plants, food processing plants, metal working 
facilities, printing plants, and fleet storage areas (bus, truck, etc.).   

(d) Automotive repair shops. This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification (SIC) 
codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.   

(e) Restaurants. This category is defined as a facility that sells prepared foods and 
drinks for consumption, including stationary lunch counters and refreshment 
stands selling prepared foods and drinks for immediate consumption (SIC code 
5812), where the land area for development is greater than 5,000 square feet. 
Restaurants where land development is less than 5,000 square feet shall meet all 
SUSMP requirements except … hydromodification requirement D.1.g.   

(f) All hillside development greater than 5,000 square feet. This category is 
defined as any development which creates 5,000 square feet of impervious surface 
which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.   

(g) Environmentally Sensitive Areas (ESAs). All development located within or 
directly adjacent to or discharging directly to an ESA (where discharges from the 
development or redevelopment will enter receiving waters within the ESA), 
which either creates 2,500 square feet of impervious surface on a proposed project 
site or increases the area of imperviousness of a proposed project site to 10% or 
more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a 
drainage conveyance system that is composed entirely of flows from the subject 
development or redevelopment site, and not commingled with flows from 
adjacent lands.   

(h) Parking lots 5,000 square feet or more or with 15 or more parking spaces and 
potentially exposed to urban runoff. Parking lot is defined as a land area or 
facility for the temporary parking or storage of motor vehicles used personally, 
for business, or for commerce.   

(i) Street, roads, highways, and freeways. This category includes any paved 
surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles.   

(j) Retail Gasoline Outlets (RGOs). This category includes RGOs that meet the 
following criteria: (a) 5,000 square feet or more or (b) a projected Average Daily 
Traffic (ADT) of 100 or more vehicles per day.  
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The Commission finds that claimants have authority to impose fees for complying with the HMP 
activities in permit part D.1.g. for priority development projects, and their authority is sufficient 
within the meaning of Government Code section 17556, subdivision (d), in that the fee would 
not be subject to Proposition 218 voter approval.  These activities involve collaborating with 
other copermittees to develop and implement a hydromodification management plan, and 
reporting on it.  Because regulatory fees, pursuant to article XI, section 7 of the California 
Constitution, could be imposed on these priority development projects to pay for the costs of 
HMP, the Commission finds that permit part D.1.g. does not impose costs mandated by the state. 

Low impact development: Low impact development is defined in Attachment C of the permit as 
a “storm water management and land development strategy that emphasizes conservation and the 
use of on-site natural features integrated with engineered, small-scale hydrologic controls to 
more closely reflect pre-development hydrologic functions.”  The purpose of LID is to 
“collectively minimize directly connected impervious areas and promote infiltration at Priority 
Development Projects.”  LID best management practices include draining a portion of 
impervious areas into pervious areas prior to discharge into the storm drain, and constructing 
portions of priority development projects with permeable surfaces. 

Part D.1.d.(7) requires updating the Standard Urban Storm Water Mitigation Plans (SUSMP) to 
include low impact development requirements, as specified, including BMP requirements that 
meet or exceed the requirements of sections D.1.d.(4)224 and D.1.d.(5).225  Both D.1.d.(4) and 
D.1.d.(5) are the LID requirement implemented at priority development projects.   

Part D.1.d.(8) requires permittees to develop and submit an updated model SUSMP that defines 
minimum low impact development and other BMP requirements to incorporate into the 
permittees local SUSMPs for application to priority development projects.  

The Commission finds that claimants have authority to impose fees for complying with the LID 
activities in parts D.1.d.(7) and D.1.d.(8) of the permit, and their authority is sufficient within the 
meaning of Government Code section 17556, subdivision (d), in that they are not subject to 
Proposition 218 voter approval.  Because regulatory fees, pursuant to article XI, section 7 of the 
California Constitution, could be imposed on the priority development projects to pay for the 
costs associated with LID, the Commission finds that permit parts D.1.d.(7) and D.1.d.(8) do not 
impose costs mandated by the state.   

 

                                                 
224 Part D.1.d.(4) of the permit includes LID BMP requirements: “Each Copermittee shall require 
each Priority Development Project to implement LID BMPs which will collectively minimize 
directly connected impervious areas and promote infiltration at Priority Development Projects:”  
The Permit lists various LID site design BMPs that must be implemented at all Priority 
Development Projects, and other LID BMPs that must be implemented at all Priority 
Development Projects “where applicable and feasible.”  
225 Part D.1.d.(5), regarding “Source control BMP Requirements” requires permittees to require 
each Priority Development Project to implement source control BMPs that must “Minimize 
storm water pollutants of concern in urban runoff” and include five other specific criteria.  
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2.  Claimants also have fee authority regulated by the Mitigation Fee Act that is 
sufficient (within the meaning of Gov. Code, § 17556, subd. (d)) to pay for the 
hydromodification and low-impact development permit activities. 

Development fees are also an exercise of the local police power under article XI, section 7 of the 
California Constitution.226  A fee is considered a development fee if it is exacted in return for 
building permits or other governmental privileges so long as the amount of the fee bears a 
reasonable relation to the development’s probable costs to the community and benefits to the 
developer.227  Development fees are not restricted by Proposition 218 as discussed above. 

Fees on developers as conditions of permit approval are governed by the Mitigation Fee Act 
(Gov. Code, §§ 66000-66025) which defines a “fee” as:  

[A] monetary exaction other than a tax or special assessment, whether established 
for a broad class of projects by legislation of general applicability or imposed on a 
specific project on an ad hoc basis, that is charged by a local agency to the 
applicant in connection with approval of a development project for the purpose of 
defraying all or a portion of the cost of public facilities related to the development 
project, but does not include ... fees for processing applications for governmental 
regulatory actions or approvals ....”228 [Emphasis added.] 

Public facilities are defined in the Act as “public improvements, public services, and community 
amenities.”229  

When a local agency imposes or increases a fee as a condition of development approval, it must 
do all of the following: (1) Identify the purpose of the fee; (2) Identify the use to which the fee is 
to be put.  If the use is financing public facilities, the facilities shall be identified. (3) Determine 
how there is a reasonable relationship between the fee’s use and the type of development project 
on which the fee is imposed; and, (4) Determine how there is a reasonable relationship between 
the need for the public facility and the type of development project upon which the fee is 
imposed.  (Gov. Code, § 66001, subd. (a),) 

The city or county must also determine whether there is a reasonable relationship between the 
specific amount of the fee and the costs of building, expanding, or upgrading public facilities. 
These determinations, known as nexus studies, are in writing and must be updated whenever new 
fees are imposed or existing fees are increased.230  A fee imposed “as a condition of approval of 
                                                 
226 California Building Industry Assoc. v. Governing Board (1988) 206 Cal.App.3d 212, 234. 
227 Sinclair Paint, supra, 15 Cal.4th at page 875. 
228 Government Code section 66000, subdivision (b).   
229 Government Code section 66000, subdivision (d). 
230 Government Code section 66001, subdivision (b).  The Act also requires cities to segregate 
fee revenues from other municipal funds and to refund them if they are not spent within five 
years. Any person may request an audit to determine whether any fee or charge levied by the city 
or county exceeds the amount reasonably necessary to cover the cost of the service provided 
(Gov. Code, §66006, subd. (d)).  Under Government Code section 66014, fees charged for 
zoning changes, use permits, building permits, and similar processing fees are subject to the 
same nexus requirements as development fees. Lastly, under California Government Code 
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a proposed development or development project” is limited to the estimated reasonable cost of 
providing the service or facility.231  This is in contrast to regulatory fees, which do not depend on 
government-conferred benefits or privileges.232 

The Mitigation Fee Act defines a “development project” as “any project undertaken for the 
purpose of development ... includ[ing] a project involving the issuance of a permit for 
construction or reconstruction, but not a permit to operate.” (Gov. Code, § 66000, subd. (a).)   

A fee does not become a development fee simply because it is made in connection with a 
development project.  Approval of the development must be conditioned on the payment of the 
fee.  The Mitigation Fee Act is limited to situations where the fee or exaction is imposed as a 
condition of approval of a development project.233 

Because local agencies may make development of priority development projects conditional on 
the payment of a fee, the Commission finds that the claimants have fee authority, governed by 
the Mitigation Fee Act, that is sufficient within the meaning of Government Code section 17556, 
subdivision (d), to pay for the hydromodification management plan and low-impact development 
activities.  As discussed below, HMP and LID are “public facilities,” which the Mitigation Fee 
Act defines as “public improvements, public services, and community amenities.”234   

The County of San Diego, in its January 2010 comments on the draft staff analysis, disagrees 
that it can impose a fee for the hydromodification plan (HMP) activities in the permit, stating 
that development and implementation of the HMP does not constitute a “public facility.”  

The Commission disagrees.  The purpose of the permit is to prevent or abate pollution in 
waterways and beaches in San Diego County.  More specifically, the purpose of the HMP is:  

[T]o manage increases in runoff discharge rates and durations from all Priority 
Development Projects, where such increased rates and durations are likely to 
cause increased erosion of channel beds and banks, sediment pollutant generation, 
or other impacts to beneficial uses and stream habitat due to increased erosive 
force.    

All these stated purposes of the HMP provide public services or improvements, or community 
amenities within the meaning of the Act.235  Moreover, the California Supreme Court stated that 
the Act “concerns itself with development fees; that is, fees imposed on development projects in 

                                                                                                                                                             
section 66020, agencies collecting fees must provide project applicants with a statement of the 
amounts and purposes of all fees at the time of fee imposition or project approval. 
231 Government Code section 66005, subdivision (a). 
232 Sinclair Paint, supra, 15 Cal.4th at page 875. 
233 California Building Industry Ass’n v. San Joaquin Valley Air Pollution Control Dist. (2009) 
178 Cal.App.4th, 130, 131. 
234 Government Code section 66000, subdivision (d). 
235 Government Code section 66000, subdivision (d). 
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order to finance public improvements or programs that bear a ‘reasonable relationship’ to the 
development at issue.”236  The HMP is such a program. 

Similarly, the purposes of LID are to “collectively minimize directly connected impervious areas 
and promote infiltration at Priority Development Projects” and to reduce stormwater runoff from 
priority development projects.  These activities are public services or improvements that fall 
within the Act’s definition of public facility. 

The County also argues that under the Mitigation Fee Act, the local agency must determine that 
there is “a reasonable relationship between the fee’s use and the type of development project on 
which the fee is imposed.”  The County argues that there is no reasonable relationship between 
the costs incurred by claimants to develop and implement the HMP and a particular development 
project on which the fee might be imposed. 

Again, the Commission disagrees.  Every time a developer proposes a project that falls within 
one of the “priority development project” categories listed above, and the developer has “not yet 
begun grading or construction activities at the time any updated SUSMP or hydromodification 
requirement commences,” the local agency may impose a fee subject to the Mitigation Fee Act.  
The fee would be for the costs of developing and implementing the HMP to “manage increases 
in runoff discharge rates and durations from all Priority Development Projects [that] cause … 
impacts to beneficial uses and stream habitat due to increased erosive force.”  The local agency 
may also impose a fee on priority development projects to comply with LID, the purpose of 
which is to “collectively minimize directly connected impervious areas and promote infiltration 
at Priority Development Projects” and to reduce stormwater runoff. 

Finally, the County argues that assessing fees on a private developer who submits a project for 
approval to recover the costs of reviewing and approving a particular project is “specifically 
excluded from the definition of ‘fee’ under the Act.”  The definition of fee in the Act states that it 
“does not include ... fees for processing applications for governmental regulatory actions or 
approvals ....”  (Gov. Code, § 66000, subd. (b).) 

The Commission disagrees that an HMP fee would be for “processing applications for 
governmental regulatory actions or approvals.”  Rather, it would be for permit approval of 
priority development projects, and used to implement the HMP and LID requirements.  In 
Barratt American Inc. v. City of Rancho Cucamonga (2005) 37 Cal.4th 685, 698, the California 
Supreme Court distinguished between regulatory fees that implement state and local building 
safety standards under the Health and Safety Code and developer fees subject to the Mitigation 
Fee Act by stating: “These regulatory fees fund a program that supervises how, not whether, a 
developer may build.”  Thus, the Commission finds that the developer fees may be imposed for 
permit approval for priority development projects if the permit is conditional on payment of the 
fee, and the fee is used for HMP and LID compliance.   

In sum, the Commission finds that the claimants have fee authority governed by the Mitigation 
Fee Act that is sufficient (within the meaning of Gov. Code, § 17556, subd. (d), to pay for the 
following parts of the permit that are related to development: the hydromodification management 
plan (part D.1.g) and updating the Standard Urban Storm Water Mitigation Plans to include Low 
Impact Development requirements (part D.1.d.(7)&(8)).  
                                                 
236 Utility Cost Management v. Indian Wells Valley Water Dist. (2001) 26 Cal.4th 1185, 1191. 
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3.     Claimants’ fee authority under Public Resources Code section 40059, or via benefit 
assessments, is not sufficient to pay for street sweeping, and Government Code 
section 17556, subdivision (d), does not apply to reporting on street sweeping.   

Street sweeping is one test claim activity that is typically funded by local agency fees or 
assessments.  Fees and assessments are both governed by Proposition 218.   

The permit (in part D.3.a.5) requires a program to sweep “improved (possessing a curb and 
gutter) municipal roads, streets, highways, and paring facilities” at intervals depending on 
whether they are identified as consistently generating the highest volumes, moderate volumes, or 
low volumes of trash and/or debris.  Reporting on street sweeping, such as curb-miles swept and 
tons of material collected, is also required (part J.3.a.(3)(c)x-xv).   

Some local agencies collect fees for street sweeping for their refuse fund, such as the City of 
Pasadena.237  Other local agencies, e.g., the County of Fresno238 and the City of La Quinta,239 
collect an assessment for street sweeping as a street maintenance activity.  Both approaches are 
discussed below in light of the procedural requirements under Proposition 218. 

Fees for street sweeping as refuse collection/solid waste handling: Article XI, section 7 of the 
California Constitution states: “A county or city may make and enforce within its limits all local, 
police, sanitary or other ordinances and regulations not in conflict with general laws.”  Local 
agency fees for refuse collection are authorized by Public Resources Code section 40059, which 
states: 

(a) Notwithstanding any other provision of law, each county, city, district, or 
other local governmental agency may determine all of the following: 

(1) Aspects of solid waste handling which are of local concern, including, but not 
limited to, frequency of collection, means of collection and transportation, level of 
services, charges and fees, and nature, location, and extent of providing solid 
waste handling services.  [Emphasis added.] 

“Solid waste” is defined in Public Resources Code section 40191 as: 

[A]ll putrescible and nonputrescible solid, semisolid, and liquid wastes, including 
garbage, trash, refuse, paper, rubbish, ashes, industrial wastes, demolition and 
construction wastes, abandoned vehicles and parts thereof, discarded home and 
industrial appliances, dewatered, treated, or chemically fixed sewage sludge 

                                                 
237 City of Pasadena, Agenda Report, Resolution Nos. 8942 and 8943, April 27, 2009, “Public 
Hearing: Amendment to the General Fee Schedule to Increase the Residential Refuse Collection 
Fees and Solid Waste Franchise Fees.”  One of the findings in the resolution is: “Whereas, street 
sweeping is a refuse collection service involving solely the collection, removal and disposal of 
solid waste from public rights of way, and is, therefore, properly allocated to the Refuse Fund.” 
238 County of Fresno, Resolution Nos. 8942 and 8943, adopted January 15, 2008. 
239 City of La Quinta, Resolution No. 2009-035, adopted May 5, 2009.  
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which is not hazardous waste, manure, vegetable or animal solid and semisolid 
wastes and other discarded solid and semisolid wastes.240 

“Solid waste handling” is defined in Public Resources Code section 40195 as “the collection, 
transportation, storage, transfer, or processing of solid wastes.”  Given the nature of material 
swept from city streets, street sweeping falls under the rubric of ‘solid waste handling.’   

Under Proposition 218, “refuse collection” is expressly exempted from the voter-approval 
requirement (article XIII D, § 6, subd. (c).).  Although “refuse collection” has no definition in 
article XIII D, the plain meaning of refuse241 collection is the same as solid waste handling, as 
the dictionary definition of “refuse” and the statutory definition of “solid waste” both refer to 
rubbish and trash as synonyms.  Refuse is collected via solid waste handling.   

To impose or increase refuse collection fees, the local agency must provide mailed written notice 
to each parcel owner on which the fee will be imposed, and conduct a public hearing not less 
than 45 days after mailing the notice.  If written protests against the proposed fee are presented 
by a majority of the parcel owners, the local agency may not impose or increase the fee (article 
XIII D, § 6, subd. (a)(2)).  In addition, revenues are: (1) not to exceed the funds required to 
provide the service, (2) shall not be used for any other purpose than to provide the property-
related service, and the amount of the fee on a parcel shall not exceed the proportional cost of the 
service attributable to the parcel.  And the service must be actually used by or immediately 
available to the property owner (article XIII D, § 6, subd. (b)).   

Government Code, section 17556, subdivision (d), does not apply to street sweeping because the 
fee is contingent on the outcome of a written protest by a majority of the parcel owners.  The 
plain language of subdivision (d) of this section prohibits the Commission from finding that the 
permit imposes “costs mandated by the state” if “The local agency … has the authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program or increased 
level of service.” [Emphasis added.]  Under Proposition 218, the local agency has no authority to 
impose the fee if it is protested by a majority of parcel owners.   

Additionally, it is possible that a majority of land owners in the local agency may never allow the 
proposed fee, but the local agency would still be required to comply with the state mandate.  This 
would violate the purpose of article XIII B, section 6, which is to “to preclude the state from 
shifting financial responsibility for carrying out governmental functions to local agencies, which 
are ‘ill equipped’ to assume increased financial responsibilities because of the taxing and 
spending limitations that articles XIII A and XIII B impose.”242 

Thus, the Commission finds that fee authority under Public Resources Code section 40059 is not 
sufficient to pay for the mandated program or increased level of service in permit parts D.3.a.5 
(street sweeping).  Therefore, the Commission finds that street sweeping imposes costs mandated 
by the state and is reimbursable.   

                                                 
240 This definition also excludes hazardous waste, radioactive waste and medical waste, as 
defined. 
241 “Refuse” is defined as “ Items or material discarded or rejected as useless or worthless; trash 
or rubbish.” <http://dictionary.reference.com/browse/refuse> as of November 23, 2009.  
242 County of San Diego, supra, 15 Cal.4th 68, 81. 
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Any proposed fees that are not blocked by a majority of parcel owners for street sweeping must 
be identified as offsetting revenue in the parameters and guidelines. 

Fees for street sweeping reports: Proposition 218 does not contain an express exemption on voter 
approval for reporting on street sweeping, only for “refuse collection.”  Moreover, Proposition 
218 (art. XIII D, § 6, subd. (b)(4)) states: “No fee or charge may be imposed for a service unless 
that service is actually used by, or immediately available to, the owner of the property in 
question.”  The permit does not require the street sweeping reports be available to property 
owners, only that the reports be submitted to the Regional Board.  For these reasons, the 
Commission finds that Government Code section 17556, subdivision (d), does not apply to 
reporting on street sweeping, so that part J.3.a.(3)(c)x-xv of the permit imposes costs mandated 
by the state and is reimbursable.   

Assessments for street operation and maintenance: As mentioned above, some local agencies 
collect an assessment for street sweeping, e.g., the County of Fresno243 and the City of 
La Quinta.244  Assessments are defined as “any levy or charge upon real property by an agency 
for a special benefit conferred upon the real property.  ‘Assessment’ includes, but is not limited 
to, ‘special assessment,’ ‘benefit assessment,’ ‘maintenance assessment’ and ‘special assessment 
tax.’” (article XIII D, § 2, subd. (b).)    The terms “maintenance and operation” of “streets” and 
“drainage systems,” although used in article XIII D, are not defined in it.  The plain meaning of 
maintenance of streets and drainage systems, however, would include street sweeping because 
“maintenance” means “the work of keeping something in proper condition; upkeep.”245  Clean 
streets are used not only for transportation, but for conveying storm water to storm drains. 

The Supreme Court defined special assessments as follows: 

A special assessment is a “‘compulsory charge placed by the state upon real 
property within a pre-determined district, made under express legislative authority 
for defraying in whole or in part the expense of a permanent public improvement 
therein....’ ” [Citation.]' [Citation.] In this regard, a special assessment is ‘levied 
against real property particularly and directly benefited by a local improvement in 
order to pay the cost of that improvement.’ [Citation.] ‘The rationale of special 
assessment[s] is that the assessed property has received a special benefit over and 
above that received by the general public.  The general public should not be 
required to pay for special benefits for the few, and the few specially benefited 
should not be subsidized by the general public.246 

The Supreme Court summarized the constitutional procedures for creating an assessment district. 

Under Proposition 218's procedures, local agencies must give the record owners 
of all assessed parcels written notice of the proposed assessment, a voting ballot, 
and a statement disclosing that a majority protest will prevent the assessment's 

                                                 
243 County of Fresno, Resolution Nos. 8942 and 8943, adopted January 15, 2008. 
244 City of La Quinta, Resolution No. 2009-035, adopted May 5, 2009.  
245 <http://dictionary.reference.com/browse/maintenance> as of December 7, 2009. 
246 Silicon Valley Taxpayers Ass’n. v. Santa Clara Open Space Authority (2008) 44 Cal.4th 431, 
442. 
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passage. (Art. XIII D, § 4, subds. (c), (d).) The proposed assessment must be 
“supported by a detailed engineer's report.” (Art. XIII D, § 4, subd. (b).)  At a 
noticed public hearing, the agencies must consider all protests, and they “shall not 
impose an assessment if there is a majority protest.” (Art. XIII D, § 4, subd. (e).) 
Voting must be weighted “according to the proportional financial obligation of 
the affected property.” (Ibid.)247 

Proposition 218 dictated that as of  July 1, 1997, existing assessments were to comply with its 
procedural requirements, but an exception was created for “any assessment imposed exclusively 
to finance the capital costs or maintenance and operation expenses for sidewalks, streets, sewers, 
water, flood control, drainage systems or vector control.” (art. XIII D, § 5, subd. (a), emphasis 
added.)  This means that the procedural requirements of Proposition 218 apply only to increases 
in assessments for street sweeping that were imposed after Proposition 218 was enacted.248   

Absent any evidence in the record that assessments imposed before July 1, 1997 for street 
sweeping are sufficient to pay for the street sweeping specified in part D.3.a. of the permit, the 
Commission cannot find that assessments imposed before that date would pay for the costs 
mandated by the state for street sweeping within the meaning of Government Code section 
17556, subdivision (d). 

Should a local agency determine that its existing assessments are not sufficient to pay for the 
mandated street sweeping, it can raise assessments by following the article XIII D (Proposition 
218) procedures detailed above.  Those procedures, however, include an election and a protest, 
both of which were found above to extinguish local fee authority sufficient to pay for the 
mandate and to block the application of Government Code section 17556, subdivision (d).   

Thus, to the extent that the claimants impose or increase assessments to pay for the street 
sweeping, they would be identified as offsetting revenue in the parameters and guidelines.   

4.  Claimants’ fee or assessment authority under Health and Safety Code section 5471 
is not sufficient to pay for conveyance-system cleaning, and Government Code 
section 17556, subdivision (d), does not apply to reporting on conveyance-system 
cleaning 

Conveyance-system cleaning for operation and maintenance of the MS4 and MS4 facilities 
(catch basins, storm drain inlets, open channels, etc.) is required in the permit (part D.3.a.(3)). 
Specifically, claimants are required to clean in a timely manner “Any catch basin or storm drain 
inlet that has accumulated trash and debris greater than 33% of design capacity….  Any MS4 
facility that is designed to be self cleaning shall be cleaned of any accumulated trash and debris 
immediately.  Open channels shall be cleaned of observed anthropogenic litter in a timely 
manner.”  Claimants are also required to report on the number of catch basins and inlets 
inspected and cleaned (J.3.a.(3)(c)iv-viii).   

                                                 
247 Silicon Valley Taxpayers Ass’n v. Santa Clara Open Space Authority, supra, 44 Cal.4th 431, 
438. 
248 See also Howard Jarvis Taxpayers Ass’n. v. City of Riverside (1999) 73 Cal.App.4th, 679, 
holding that a preexisting streetlighting assessment is ‘exempt under Proposition 218.’ 
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Local agencies have fee authority under Health and Safety Code section 5471 to charge fees for 
storm drainage maintenance and operation as follows:   

[A]ny entity249 shall have power, by an ordinance approved by a two-thirds vote 
of the members of the legislative body thereof, to prescribe, revise and collect, 
fees, tolls, rates, rentals, or other charges for services and facilities furnished by it, 
either within or without its territorial limits, in connection with its water, 
sanitation, storm drainage, or sewerage system.  … Revenues derived under the 
provisions in this section, shall be used only for the acquisition, construction, 
reconstruction, maintenance, and operation of water systems and sanitation, storm 
drainage, or sewerage facilities …. [Emphasis added.] 

This plain meaning of this statutory fee for storm drain operation and maintenance would include 
conveyance-system cleaning as required in the permit (part D.3.a.(3)(iii)), which the permit 
specifies as cleaning “catch basins or storm drain inlets.”  This cleaning is within the operation 
and maintenance of the storm drains.   

The statutory fee, adopted in 1953, is now subject to the procedural requirements of Proposition 
218.  As it states in subdivision (d) of Health and Safety Code section 5471: 

If the procedures set forth in this section as it read at the time a standby charge 
was established were followed, the entity may, by ordinance adopted by a two-
thirds vote of the members of the legislative body thereof, continue the charge 
pursuant to this section in successive years at the same rate. If new, increased, or 
extended assessments are proposed, the entity shall comply with the notice, 
protest, and hearing procedures in Section 53753 of the Government Code [the 
codification of the Proposition 218 procedural requirements]. 

Proposition 218 does not exempt from voting requirements fees for storm drain maintenance like 
it does for “water, sewer, and refuse collection” in section 6 (c) of article XIII D.  In fact, in 
Howard Jarvis Taxpayers Ass’n. v. City of Salinas (2002) 98 Cal.App.4th 1351, the court 
invalidated a local storm drain fee and held that the exemption from an election for sewer fees 
does not include storm drainage fees.  As to new or increased assessments imposed for storm 
drainage operation and maintenance, they would be subject to the same election requirement of 
Proposition 218 (art. XIII D, § 4, subd. (e)) as for other assessments.   

Therefore, the Commission finds that local agencies do not have sufficient authority under 
section 5471 of the Health and Safety Code to impose fees or assessments (under Gov. Code 
§ 17556, subd. (d)) for conveyance system cleaning as required by part D.3.a.(3)(iii) of the 
permit or reporting as required by part J.3.a.(3)(c)iv-viii of the permit.   

Fees or assessments for conveyance-system reports: The Commission also finds that local 
agencies do not have fee or assessment authority for reporting on conveyance-system (in part 
J.3.a.(3)(c)iv-viii) on the number of catch basins and inlets inspected and cleaned.  Fees or 

                                                 
249 Entity is defined to include “counties, cities and counties, cities, sanitary districts, county 
sanitation districts, sewer maintenance districts, and other public corporations and districts 
authorized to acquire, construct, maintain and operate sanitary sewers and sewerage systems.”  
Health and Safety Code section 5470, subdivision (e). 
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assessments imposed for this reporting would be subject to a vote of parcel owners.  Moreover, 
Proposition 218 (art. XIII D, § 6, subd. (b)(4)) states: “No fee or charge may be imposed for a 
service unless that service is actually used by, or immediately available to, the owner of the 
property in question.”  The permit does not require the reports on conveyance- system cleaning 
be available to property owners, only that the reports be submitted to the Regional Board.  For 
these reasons, the Commission finds that Government Code section 17556, subdivision (d), does 
not apply to reporting on conveyance-system cleaning, and that part J.3.a.(3)(c)iv-viii of the 
permit imposes costs mandated by the state within the meaning of Government Code section 
17556, subdivision (d), and is reimbursable.   

Any revenue from existing assessments, or assessments obtained after voter approval, for 
conveyance system cleaning would be included in the parameters and guidelines as offsets to 
reimbursement. 

C.  Claimants have potential fee authority and offsetting revenue if they comply with the 
requirements of Senate Bill 310 (Stats. 2009, ch. 577) 

Effective January 2010, Senate Bill 310 (Stats. 2009, ch. 577) was enacted to add Water Code 
provisions authorizing local agencies to adopt watershed improvement plans.   

SB 310 is intended to establish multiple watershed-based pilot programs.250  The bill creates the 
California Watershed Improvement Act of 2009 (commencing with Wat. Code, § 16000).  
Pursuant to Water Code section 16101, each county, city, or special district that is a copermittee 
under a NPDES permit may develop either individually or jointly a watershed improvement 
plan.  The process for developing a watershed improvement plan is to be conducted 
consistent with all applicable open meeting laws.  Each county, city, or special district, or 
combination thereof, is to notify the appropriate Regional Board of its intention to develop a 
watershed improvement plan. 

The watershed improvement plan is voluntary – it is not necessarily the same watershed 
activities required by the permit in the test claim. 

SB 310 includes the following local agency fee authority:  

16103.  (a) In addition to making use of other financing mechanisms that are 
available to local agencies to fund watershed improvement plans and plan 
measures and facilities, a county, city, special district, or combination thereof may 
impose fees on activities that generate or contribute to runoff, stormwater, or 
surface runoff pollution, to pay the costs of the preparation of a watershed 
improvement plan, and the implementation of a watershed improvement plan if all 
of the following requirements are met:  

   (1) The Regional Board has approved the watershed improvement plan. 

   (2) The entity or entities that develop the watershed improvement plan make a 
finding, supported by substantial evidence, that the fee is reasonably related to the 
cost of mitigating the actual or anticipated past, present, or future adverse effects 
of the activities of the feepayer. "Activities," for the purposes of this paragraph, 

                                                 
250 Senate Rules Committee, Office of Senate Floor Analyses, Analysis of Senate Bill 310 (2009-
2010 Reg. Sess.) as amended August 31, 2009, page 4.   
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means the operations and existing structures and improvements subject to 
regulation under an NPDES permit for municipal separate storm sewer systems. 

   (3) The fee is not imposed solely as an incident of property ownership. 

   (b) A county, city, special district, or combination thereof may plan, design, 
implement, construct, operate, and maintain controls and facilities to improve 
water quality, including controls and facilities related to the infiltration, retention 
and reuse, diversion, interception, filtration, or collection of surface runoff, 
including urban runoff, stormwater, and other forms of runoff, the treatment of 
pollutants in runoff or other waters subject to water quality regulatory 
requirements, the return of diverted and treated waters to receiving water bodies, 
the enhance-ment of beneficial uses of waters of the state, or the beneficial use or 
reuse of diverted waters. 

   (c) The fees authorized under subdivision (a) may be imposed as user-based or 
regulatory fees consistent with this chapter. 

However, Water Code section 16102, subdivision (d), states: “A regional board may, if it deems 
appropriate, utilize provisions of the approved watershed improvement plan (approved under this 
new act) to promote compliance with one of more of the regional board’s regulatory plans or 
programs.”  Subdivision (e) states “Unless a regional board incorporates the provisions of the 
watershed improvement plan into waste discharge requirements issued to a permittee, the 
implementation of a watershed improvement plan by a permittee shall not be deemed to be in 
compliance with those waste discharge requirements.” 

Therefore, the Commission finds that Water Code section 16103 may only provide offsetting 
revenue for this test claim to the extent that a local agency voluntarily complies with Water Code 
section 16101, the Regional Board approves the plan and incorporates it into the test claim 
permit to satisfy the requirements of the permit.   

D. The holding in San Diego Unified School Dist. v. Commission on State Mandates does not 
apply to the test claim activities. 

The State Board’s January 2010 comments on the draft staff analysis cite San Diego Unified v. 
Commission on States Mandates,251 arguing that the permit in this test claim, like the pupil 
expulsion hearings, are intended to implement a federal law, and has costs that are, in context, de 
minimis.  In San Diego Unified School District, the California Supreme Court held costs for 
hearing procedures and notice are not reimbursable for pupil expulsions that are discretionary 
under state law.  The court found that these hearing procedures are incidental to federal due 
process requirements and the costs are de minimis, and thus not reimbursable.   

The Commission disagrees.  The permit in this case does not meet the criteria in the San Diego 
Unified School District case.  Unlike the discretionary expulsions in San Diego Unified School 
District, the permit imposes state-mandated activities.  And although the permit is intended to 
implement the federal Clean Water Act, there is no evidence or indication that its costs are de 
minimis.  Claimants submitted declarations of costs totaling over $10 million for fiscal year 

                                                 
251 San Diego Unified School Dist., supra, 33 Cal.4th 859. 
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2007-2008 alone.252  Claimants further submitted documentation of 2008-2009 costs of over $18 
million.  The State Board offers no evidence or argument to refute these cost declarations, so the 
Commission finds that permit activities (except for LID and HMP discussed above) impose costs 
mandated by the state that are not de minimis. 

Summary: To recap fee authority under issue 2, the Commission finds that, due to the fee 
authority under the police power generally, and as governed by the Mitigation Fee Act, there are 
no “costs mandated by the state” within the meaning of Government Code sections 17514 and 
17556 for the following parts of the permit that have a reasonable relationship to property 
development:  

 Hydromodification Management Plan (part D.1.g); 

 Updating the Standard Urban Storm Water Mitigation Plans to include Low Impact 
Development requirements (parts D.1.d.(7) & D.1.d.(8)); 

The Commission also finds that the claimants’ fee or assessment authority is not sufficient within 
the meaning of Government Code section 17556, subdivision (d), and that there are costs 
mandated by the state within the meaning of Government Code section 17514 for all the 
activities in the permit, including: 

• The fee authority in Public Resources Code section 40059 for the permit activities in 
parts D.3.a.5 (street sweeping) and J.3.a.(3)(c)x-xv (reporting on street sweeping); 

• The fee authority in Health and Safety Code section 5471, for the permit activities in part 
D.3.a.(3)(iii) (conveyance system cleaning) or part J.3.a.(3)(c)iv-viii (reporting on 
conveyance system cleaning) of the permit.   

Further, the Commission finds the following would be identified as offsetting revenue in the 
parameters and guidelines for this test claim:  

• Any fees or assessments approved by the voters or property owners for any activities in 
the permit, including those authorized by Public Resources Code section 40059 for street 
sweeping or reporting on street sweeping, and those authorize by Health and Safety Code 
section 5471, for conveyance-system cleaning, or reporting on conveyance-system 
cleaning;   

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
and that are imposed for street sweeping.  

• Effective January 1, 2010, fees imposed pursuant to Water Code section 16103 only to 
the extent that a local agency voluntarily complies with Water Code section 16101 by 
developing a watershed improvement plan pursuant to Statutes 2009, chapter 577, and the 
Regional Board approves the plan and incorporates it into the test claim permit to satisfy 
the requirements of the permit. 

 

 

 

                                                 
252 The County and city declarations are attached to the test claim. 
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CONCLUSION  
For the reasons discussed above, the Commission finds that parts of 2007 permit issued by the 
California Regional Quality Control Board, San Diego Region (Order No. R9-2007-001, NPDES 
No. CAS0108758), are a reimbursable state-mandated program within the meaning of article 
XIII B, section 6 of the California Constitution for the claimants to perform the following 
activities. 

The term of the permit is from January 24, 2007 – January 23, 2012.253  The permit terms and 
conditions are automatically continued, however, pending issuance of a new permit if all 
requirements of the federal NPDES regulations on the continuation of expired permits are 
complied with.254 

I. Jurisdictional Urban Runoff Management Program and Reporting (parts D & J) 
Street sweeping (part D.3.a.(5)): Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low volumes 
of trash and/or debris shall be swept as necessary, but no less than once per year. 

Street sweeping reporting (J.3.a.(3)(c)x-xv): Report annually on the following: 

                                                 
253 According to attachment B of the permit: “Effective Date. This Order shall become effective 
on the date of its adoption provided the USEPA has no objection….”  “(q) Expiration. This 
Order expires five years after adoption.”   
254 According to attachment B of the permit: “(r) Continuation of Expired Order [23 CCR 
2235.4]. After this Order expires, the terms and conditions of this Order are automatically 
continued pending issuance of a new permit if all requirements of the federal NPDES regulations 
on the continuation of expired permits (40 CFR 122.6) are complied with.” 
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x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   
xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  
xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 
xiii. Identification of the total distance of curb-miles swept. 
xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 
xv. Amount of material (tons) collected from street and parking lot sweeping. 

Conveyance system cleaning (D.3.a.(3)):  
(a) Implement a schedule of inspection and maintenance activities to verify proper 
operation of all municipal structural treatment controls designed to reduce 
pollutant discharges to or from its MS4s and related drainage structures. 

(b) Implement a schedule of maintenance activities for the MS4 and MS4 
facilities (catch basins, storm drain inlets, open channels, etc). The maintenance 
activities shall, at a minimum, include: [¶]…[¶] 

iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter in a timely manner. 

Conveyance system cleaning reporting (J.3.a.(3)(c)(iv)-(viii)): Update and revise the 
copermittees’ JURMPs to contain: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 

v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   

vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   

vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 
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viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

Educational component (part D.5): To implement an education program using all 
media as appropriate to (1) measurably increase the knowledge of the target 
communities  regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and (2) to measurably change the 
behavior of target communities and thereby reduce pollutant releases to MS4s and 
the environment.  At a minimum, the education program shall meet the 
requirements of this section and address the following target communities: 

• Municipal Departments and Personnel 
• Construction Site Owners and Developers 
• Industrial Owners and Operators 
• Commercial Owners and Operators 
• Residential Community, General Public, and School Children  

a.(1) Each Copermittee shall educate each target community on the following 
topics where appropriate: (i) Erosion prevention, (ii) Non storm water discharge 
prohibitions, and (iii) BMP types: facility or activity specific, LID, source control, 
and treatment control. 

a.(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 

b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 

(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its Planning Boards and Elected Officials, if applicable, 
have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting from 
development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 
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(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year [except for 
staff who solely inspect new development].  Training shall cover inspection and 
enforcement procedures, BMP implementation, and reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties.  The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 
developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

II. Watershed Urban Runoff Management Program (parts E.2.f & E.2.g.) 
Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
[Watershed Management Area] as in Table 4 [of the permit] to develop and 
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implement an updated Watershed Urban Runoff Management Program for each 
watershed. Each updated Watershed Urban Runoff Management Program shall 
meet the requirements of section E of this Order, reduce the discharge of 
pollutants from the MS4 to the MEP, and prevent urban runoff discharges from 
the MS4 from causing or contributing to a violation of water quality standards. At 
a minimum, each Watershed Urban Runoff Management Program shall include 
the elements described below: [¶]…[¶]  

[Paragraphs (a) through (e) were not part of the test claim.] 

f. Watershed Activities 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 

(b) A time schedule for implementation of the activity, including key milestones; 

(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 

(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 

(e) A description of how the activity is consistent with the collective watershed 
strategy; 

(f) A description of the expected benefits of implementing the activity; and  
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(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 
be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 
abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 

g. Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs.  Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

III. Regional Urban Runoff Management Program (parts F.1, F.2 & F.3) 
The Regional Urban Runoff Management Program shall, at a minimum: 

Each copermittee shall collaborate with the other Copermittees to develop, 
implement, and update as necessary a Regional Urban Runoff Management 
Program that meets the requirements of section F of the permit, reduces the 
discharge of pollutants from the MS4 to the MEP, and prevents urban runoff 
discharges from the MS4 from causing or contributing to a violation of water 
quality standards.  The Regional Urban Runoff Management Program shall, at a 
minimum: [¶]…[¶]  

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 

b. Education efforts focused on the specific residential sources of the pollutants listed in 
section F.1.a.  

2. Develop the standardized fiscal analysis method required in section G of the 
permit, and,  

3. Facilitate the assessment of the effectiveness of jurisdictional, watershed, and regional 
programs.   

IV. Program Effectiveness Assessment (parts I.1 & I.2) 
1. Jurisdictional 
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a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 

(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
Industrial/Commercial, Residential, Illicit Discharge255 Detection and 
Elimination, and Education); and 

(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-6256 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

                                                 
255 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that 
is not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
256 Effectiveness assessment outcome levels are defined in Attachment C of the permit as 
follows: Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
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(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,257 Water Quality Assessment,258 and 
Integrated Assessment,259 where applicable and feasible.    

b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order.  The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 
Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 

a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)260 shall annually assess the 
effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

                                                 
257 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
258 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
259 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
260 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists where 
the hydrologic units are and major receiving water bodies.  
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(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 

(b) Each Watershed Education Activity implemented; and 

(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items listed 
in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban 

Runoff Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

7) Utilize Implementation Assessment, Water Quality Assessment, and Integrated 
Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 
necessary to achieve compliance with section A of this Order.261 The 
Copermittees shall develop and implement a plan and schedule to address the 
identified modifications and improvements. Watershed Water Quality 
Activities/Watershed Education Activities that are ineffective or less effective 
than other comparable Watershed Water Quality Activities/Watershed Education 
Activities shall be replaced or improved upon by implementation of more 
effective Watershed Water Quality Activities/Watershed Education Activities.  
Where monitoring data exhibits persistent water quality problems that are caused 
or contributed to by MS4 discharges, Watershed Water Quality Activities and 
Watershed Education Activities applicable to the water quality problems shall be 
modified and improved to correct the water quality problems. 

                                                 
261 Section A is “Prohibitions and Receiving Water Limitations.”   
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c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

Long Term Effectiveness Assessment (I.5): 
a. Collaborate with the other Copermittees to develop a Longterm Effectiveness 
Assessment (LTEA), which shall build on the results of the Copermittees’ August 
2005 Baseline LTEA. The LTEA shall be submitted by the Principal Permittee to 
the Regional Board no later than 210 days in advance of the expiration of this 
Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6)262 of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6). 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions.  This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods.  The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 
constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

1. Collaborate with all other Copermittees regulated under the permit to address 
common issues, promote consistency among Jurisdictional Urban Runoff 

                                                 
262 Part I.3.a.(6) of the permit states: At a minimum, the annual effectiveness assessment shall: 
(6) Include evaluation of whether the Copermittees’ jurisdictional, watershed, and regional 
effectiveness assessments are meeting the following objectives: (a) Assessment of watershed 
health and identification of water quality issues and concerns. (b) Evaluation of the degree to 
which existing source management priorities are properly targeted to, and effective in 
addressing, water quality issues and concerns. (c) Evaluation of the need to address additional 
pollutant sources not already included in Copermittee programs.  (d) Assessment of progress in 
implementing Copermittee programs and activities.  (e) Assessment of the effectiveness of 
Copermittee activities in addressing priority constituents and sources.  (f) Assessment of changes 
in discharge and receiving water quality.  (g) Assessment of the relationship of program 
implementation to changes in pollutant loading, discharge quality, and receiving water quality.  
(h) Identification of changes necessary to improve Copermittee programs, activities, and 
effectiveness assessment methods and strategies.  
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Management Programs and Watershed Urban Runoff Management Programs, and 
to plan and coordinate activities required under this Order. 

V. All Copermittee Collaboration (part L) 
(a) Collaborate with all other Copermittees to address common issues, promote 
consistency among Jurisdictional Urban Runoff Management Programs and 
Watershed Urban Runoff Management Programs, and to plan and coordinate 
activities required under the permit.   

Jointly execute and submit to the Regional Board no later than 180 days after 
adoption of the permit, a Memorandum of Understanding, Joint Powers 
Authority, or other instrument of formal agreement that at a minimum: [¶]…[¶] 

3. Establishes a management structure to promote consistency and develop and 
implement regional activities; 

4. Establishes standards for conducting meetings, decisions-making, and cost-
sharing. 

5. Provides guidelines for committee and workgroup structure and 
responsibilities;  

6. Lays out a process for addressing Copermittee non-compliance with the 
formal agreement.  

The Commission finds that due to the fee authority under the police power (Cal. Const. art. XI, § 
7) and as governed by the Mitigation Fee Act, there are no “costs mandated by the state” within 
the meaning of Government Code sections 17514 and 17556 for the following parts of the permit 
that have a reasonable relationship to property development:  

 Hydromodification Management Plan (part D.1.g); 

 Updating the Standard Urban Storm Water Mitigation Plans to include Low Impact 
Development requirements (parts D.1.d.(7) & D.1.d.(8)); 

The Commission also finds that the claimants’ fee or assessment authority is not sufficient within 
the meaning of Government Code section 17556, subdivision (d), and that there are costs 
mandated by the state within the meaning of Government Code section 17514 for all the 
activities in the permit, including: 

• The fee authority in Public Resources Code section 40059 for the permit activities in 
parts D.3.a.5 (street sweeping) and J.3.a.(3)(c)x-xv (reporting on street sweeping); 

• The fee authority in Health and Safety Code section 5471, for the permit activities in part 
D.3.a.(3)(iii) (conveyance system cleaning) or part J.3.a.(3)(c)iv-viii (reporting on 
conveyance system cleaning) of the permit.   

Further, the Commission finds the following would be identified as offsetting revenue in the 
parameters and guidelines for this test claim:  

• Any fees or assessments approved by the voters or property owners for any activities in 
the permit, including those authorized by Public Resources Code section 40059 for street 
sweeping or reporting on street sweeping, and those authorize by Health and Safety Code 
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section 5471, for conveyance-system cleaning, or reporting on conveyance-system 
cleaning;   

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
and that are imposed for street sweeping. 

• Fees imposed pursuant to Water Code section 16103 only to the extent that a local 
agency voluntarily complies with Water Code section 16101, the Regional Board 
approves the plan and incorporates it into the test claim permit to satisfy the requirements 
of the permit.  
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COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

Case Nos.: 03-TC-04, 03-TC-19, 
03-TC-20, 03-TC-21 

Municipal Stormwater and Urban Runoff 
Discharges 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted July 31, 2009) 

IN RE TEST CLAIM ON: 

Los Angeles Regional Quality Control Board 
Order No. 01-182 
Permit CAS004001 
Parts 4C2a., 4C2b, 4E & 4F5c3 

Filed September 2, 2003, (03-TC-04) 
September 26, 2003 (03-TC-19) 
by the County of Los Angeles, Claimant 

Filed September 30, 2003 (03-TC-20 & 
03-TC-21) by the Cities of Artesia, Beverly 
Hills, Carson, Norwalk, Rancho Palos Verdes, 
Westlake Village, Azusa, Commerce, Vernon, 
Bellflower, Covina, Downey, Monterey Park, 
Signal Hill, Claimants 

STATEMENT OF DECISION 

The Commission on State Mandates ("Commission") heard and decided this test claim during a 
regularly scheduled hearing on July 31, 2009. Leonard Kaye and Judith Fries appeared on behalf 
of the County of Los Angeles. Howard Gest appeared on behalf of the cities. Michael Lauffer 
appeared on behalf of the State Water Resources Control Board and the Regional Water Quality 
Control Board. Carla Castaneda and Susan Geanacou appeared on behalf of the Department of 
Finance Geoffrey Brosseau appeared on behalf of the Bay Area Stormwater Management 
Agencies Association. 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a 
vote of 4-2. 

Summary of Findings 

The consolidated test claim, filed by the County of Los Angeles and several cities, allege various 
activities related to placement and maintenance of trash receptacles at transit stops and 
inspections of various facilities to reduce stormwater pollution in compliance with a permit 
issued by the Los Angeles Regional Water Quality Control Board. 

The Commission finds that the following activity in part 4F5c3 of the permit is a reimbursable 
state mandate on local agencies subject to the permit that are not subject to a trash total 
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maximum daily load: 1  "Place trash receptacles at all transit stops within its jurisdiction that have 
shelters no later than August 1, 2002, and at all transit stops within its jurisdiction no later than 
February 3, 2003. All trash receptacles shall be maintained as necessary." 

The Commission also finds that the remainder of the permit (parts 4C2a, 4C2b & 4E) does not 
impose costs mandated by the state within the meaning of article XIII B, section 6 of the 
California Constitution because the claimants have fee authority (under Cal. Const. article 
XI, § 7) within the meaning of Government Code section 17556, subdivision (d), sufficient to 
pay for the activities in those parts of the permit. 

BACKGROUND 
The claimants allege various activities related to placement and maintenance of trash receptacles 
at transit stops and inspections of restaurants, automotive service facilities, retail gasoline outlets, 
automotive dealerships, phase I industrial facilities (as defined) and construction sites to reduce 
stormwater pollution in compliance with a permit issued by the Los Angeles Regional Water 
Quality Control Board (LA Regional Board), a state agency. 

History of the test claims  

The test claims were filed in September 2003, 2  by the County of Los Angeles and several cities 
within it (the permit covers the Los Angeles County Flood Control District and 84 cities in 
Los Angeles County, all except Long Beach). The Commission originally refused jurisdiction 
over the permits based on Government Code section 17516's definition of "executive order" that 
excludes permits issued by the State Water Resources Control Board (State Water Board) or 
Regional Water Quality Control Boards (regional boards). After litigation, the Second District 
Court of Appeal held that the exclusion of permits and orders of the State and Regional Water 
Boards from the definition of "executive order" is unconstitutional. The court issued a writ 
commanding the Commission to set aside the decision "affirming your Executive Director's 
rejection of Test Claim Nos. 03-TC-04, 03-TC-19, 03-TC-20 and 03-TC-21" and to fully 
consider those claims. 3  

The County of Los Angeles and the cities re-filed their claims in October and November 2007. 
The claims were consolidated by the Executive Director in December 2008. Thus, the 

1 A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a 
pollutant that a waterbody can receive and still safely meet water quality standards. 

2  Originally, test claims 03-TC-04 (Transit Trash Receptacles) and 03-TC-19 (Inspection of 
Industrial/Commercial Facilities) were filed by the County of Los Angeles on 
September 5, 2003. Test claim 03-TC-21 (Stormwater Pollution Requirements) was filed by the 
Cities of Baldwin Park, Bellflower, Cerritos, Covina, Downey, Monterey Park, Pico Rivera, 
Signal Hill, South Pasadena, and West Covina on September 30, 2003. Test claim 03-TC-20 
(Waste Discharge Requirements) was filed by Cities of Artesia, Beverly Hills, Carson, La 
Mirada, Monrovia, Norwalk, Rancho Palos Verdes, San Marino, and Westlake Village on 
September 30, 2003. 

3  County of Los Angeles v. Commission on State Manda es (2007) 150 Cal.App.4th 898. 
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reimbursement period is as though the claims were filed in September 2003, i.e., beginning 
July 1, 2002.4  

Before discussing the specifics of the permit, an overview of municipal stormwater pollution 
puts the permit in context. 

Municipal stormwater 

One of the main objectives of the permit is "to assure that stormwater discharges from the MS4 
[Municipal Separate Storm Sewer Systems] 5  shall neither cause nor contribute to the exceedance 
of water quality standards and objectives nor create conditions of nuisance in the receiving 
waters, and that the discharge of non-stormwater to the MS4 has been effectively prohibited." 
(Permit, p. 13.) 

Stormwater runoff flows untreated from urban streets directly into streams, lakes and the ocean. 
To illustrate the effect of stounwater 6  on water pollution, the Ninth Circuit Court of Appeal has 
stated the following: 

Storm water runoff is one of the most significant sources of water pollution in the 
nation, at times "comparable to, if not greater than, contamination from industrial 
and sewage sources." [Citation omitted.] Storm sewer waters carry suspended 
metals, sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable 
trash, used motor oil, raw sewage, pesticides, and other toxic contaminants into 
streams, rivers, lakes, and estuaries across the United States. [Citation omitted.] 
In 1985, three-quarters of the States cited urban storm water runoff as a major 
cause of waterbody impairment, and forty percent reported construction site 
runoff as a major cause of impairment. Urban runoff has been named as the 
foremost cause of impairment of surveyed ocean waters. Among the sources of 
storm water contamination are urban development, industrial facilities, 
construction sites, and illicit discharges and connections to storm sewer systems. 7  

4 Government Code section 17557, subdivision (e). 
5 Municipal separate storm sewer means a conveyance or system of conveyances (including 
roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made 
channels, or storm drains): (i) Owned or operated by a State, city, town, borough, county, parish, 
district, association, or other public body (created by or pursuant to State law) having jurisdiction 
over disposal of sewage, industrial wastes, storm water, or other wastes, including special 
districts under State law such as a sewer district, flood control district or drainage district, or 
similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and 
approved management agency under section 208 of the CWA that discharges to waters of the 
United States; (ii) Designed or used for collecting or conveying storm water; (iii) Which is not a 
combined sewer; and (iv) Which is not part of a Publicly Owned Treatment Works (POTW) as 
defined at 40 CFR 122.2. (40 C.F.R. § 122.26 (b)(8).) 
6 Storm water means "storm water runoff, snow melt runoff, and surface runoff and drainage." 
(40 C.F.R. § 122.26 (b)(13).) 

7  Environmental Defense Center, Inc. v. U.S. E.P.A. (2003) 344 F.3d 832, 840 -841. 
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Because of the stormwater pollution problems described by the Ninth Circuit above, California 
and the federal government regulate stormwater runoff as described below. 

California law  

The California Supreme Court summarized the state statutory scheme and regulatory agencies 
applicable to this test claim as follows: 

In California, the controlling law is the Porter-Cologne Water Quality Control Act 
(Porter-Cologne Act), which was enacted in 1969. (Wat. Code, § 13000 et seq., 
added by Stats.1969, ch. 482, § 18, p. 1051.) Its goal is "to attain the highest 
water quality which is reasonable, considering all demands being made and to be 
made on those waters and the total values involved, beneficial and detrimental, 
economic and social, tangible and intangible." (§ 13000.) The task of 
accomplishing this belongs to the State Water Resources Control Board (State 
Board) and the nine Regional Water Quality Control Boards; together the State 
Board and the regional boards comprise "the principal state agencies with primary 
responsibility for the coordination and control of water quality." (§ 13001.) As 
relevant here, one of those regional boards oversees the Los Angeles region (the 
Los Angeles Regional Board). 

Whereas the State Board establishes statewide policy for water quality control 
(§ 13140), the regional boards "formulate and adopt water quality control plans 
for all areas within [a] region" (§ 13240). 8  

Much of what the regional board does, especially as pertaining to permits like the one in 
this claim, is based in federal law as described below. 

Federal law 

The Federal Clean Water Act (CWA) was amended in 1972 to implement a permitting system 
for all discharges of pollutants 9  from point sources 1°  to waters of the United States, since 

8  City of Burbank v. State Water Resources Control Bd. (2005) 35 Ca1.4th 613, 619. 
9 According to the federal regulations, "Discharge of a pollutant" means: (a) Any addition of any 
"pollutant" or combination of pollutants to "waters of the United States" from any "point 
source," or (b) Any addition of any pollutant or combination of pollutants to the waters of the 
"contiguous zone" or the ocean from any point source other than a vessel or other floating craft 
which is being used as a means of transportation. This definition includes additions of pollutants 
into waters of the United States from: surface runoff which is collected or channeled by man; 
discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other 
person which do not lead to a treatment works; and discharges through pipes, sewers, or other 
conveyances, leading into privately owned treatment works. This term does not include an 
addition of pollutants by any "indirect discharger." (40 C.F.R. § 122.2.) 

10 A point source is "any discernible, confined and discrete conveyance, including but not limited 
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating craft, from which pollutants 
are or may be discharged." 33 U.S.C. § 1362(14). 
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discharges of pollutants are illegal except under a permit." The permits, issued under the 
national pollutant discharge elimination system, are called NPDES permits. Under the CWA, 
each state is free to enforce its own water quality laws so long as its effluent limitations 12  are not 
"less stringent" than those set out in the CWA (33 USCA 1370). The California Supreme Court 
described NPDES permits as follows: 

Part of the federal Clean Water Act is the National Pollutant Discharge 
Elimination System (NPDES), "Mlle primary means" for enforcing effluent 
limitations and standards under the Clean Water Act. (Arkansas v. Oklahoma, 
supra, 503 U.S. at p. 101, 112 S.Ct. 1046.) The NPDES sets out the conditions 
under which the federal EPA or a state with an approved water quality control 
program can issue permits for the discharge of pollutants in wastewater. (33 
U.S.C. § 1342(a) & (b).) In California, wastewater discharge requirements 
established by the regional boards are the equivalent of the NPDES permits 
required by federal law. (§ 13374) 13  

In the Porter-Cologne Water Quality Control Act (Wat. Code, §§ 13370 et seq.), the Legislature 
found that the state should implement the federal law in order to avoid direct regulation by the 
federal government. The Legislature requires the permit program to be consistent with federal 
law, and charges the State and Regional Water Boards with implementing the federal program 
(Wat. Code, §§ 13372 & 13370). The State Water Resources Control Board (State Board) 
incorporates the regulations from the U.S. EPA for implementing the federal permit program, so 
both the Clean Water Act and U.S. EPA regulations apply to California's permit program 
(Cal.Code Regs., tit. 23, § 2235.2). 

When a regional board adopts an NPDES permit, it must adopt as stringent a permit as U.S. EPA 
would have (federal Clean Water Act, § 402 (b)). As the California Supreme Court stated: 

The federal Clean Water Act reserves to the states significant aspects of water 
quality policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority 
to "enforce any effluent limitation" that is not " less stringent " than the federal 
standard ( id. § 1370, italics added). It does not prescribe or restrict the factors 
that a state may consider when exercising this reserved authority, and thus it does 
not prohibit a state-when imposing effluent limitations that are more stringent 

ti 40 Code of Federal Regulations, section 122.21 (a). The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference. 
12 Effluent limitation means any restriction imposed by the Director on quantities, discharge 
rates, and concentrations of "pollutants" which are "discharged" from "point sources" into 
"waters of the United States," the waters of the "contiguous zone," or the ocean. (40 C.F.R. 
§ 122.2.) 

13  City of Burbank v. State Water Resources Control Bd, supra, 35 Ca1.4th 613, 621. Actually, 
State and regional board permits allowing discharges into state waters are called "waste 
discharge requirements" (Wat. Code, § 13263). 
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than required by federal law-from taking into account the economic effects of 
doing so. 14  

Actions that dischargers must implement as prescribed in permits are commonly called "best 
management practices" or BMPs. 15  

Stormwater was not regulated by U.S. EPA in 1973 because of the difficulty of doing so. This 
exemption from regulation was overturned in Natural Resources Defense Council v. Costle 
(1977) 568 F.2d 1369, which ordered U.S. EPA to require NPDES permits for stormwater 
runoff. By 1987, U.S. EPA still had not adopted regulations to implement a permitting system 
for stormwater runoff. The Ninth Circuit Court of Appeals explained the next step as follows: 

In 1987, to better regulate pollution conveyed by stormwater runoff, Congress 
enacted Clean Water Act § 402(p), 33 U.S.C. § 1342(p), "Municipal and 
Industrial Stormwater Discharges." Sections 402(p)(2) and 402(p)(3) mandate 
NPDES permits for stormwater discharges "associated with industrial activity," 
discharges from large and medium-sized municipal storm sewer systems, and 
certain other discharges. Section 402,(p)(4) sets out a timetable for promulgation 
of the first of a two-phase overall program of stormwater regulation. 16  

NPDES permits are required for "A discharge from a municipal separate storm sewer system 
serving a population of 250,000 or more." 17  The federal Clean Water Act specifies the following 
criteria for municipal storm sewer system permits: 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants. 18  

In 1990, U.S. EPA adopted regulations to implement Clean Water Act section 402(p), defining 
which entities need to apply for permits and the information to include in the permit application. 

14 City of Burbank v. State Water Resources Control Bd., supra, 35 Ca1.4th 613, 627-628. 
15 Best management practices, or BMPs, means "schedules of activities, prohibitions of practices, 
maintenance procedures, and other management practices to prevent or reduce the pollution of 
"waters of the United States." BMPs also include treatment requirements, operating procedures, 
and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage 
from raw material storage." (40 CFR § 122.2.) 
16 Environmental Defense Center, Inc. v. U.S. E.P.A., supra, 344 F.3d 832, 841-842. 

17  33 USCA 1342 (p)(2)(C). 

18  33 USCA 1342 (p)(3)(B). 
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The permit application must propose management programs that the permitting authority will 
consider in adopting the permit. The management programs must include the following: 

[A] comprehensive planning process which involves public participation and 
where necessary intergovernmental coordination, to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, control 
techniques and system, design and engineering methods, and such other 
provisions which are appropriate. 19  

General state-wide permits  

In addition to the regional stormwater permit at issue in this claim, the State Board has issued 
two general statewide permits, 2°  as described in the permit as follows: 

To facilitate compliance with federal regulations, the State Board has issued two 
statewide general NPDES permits for stormwater discharges: one for stormwater 
from industrial sites [NPDES No. CAS000001, General Industrial Activity Storm 
Water Permit (GIASP)] and the other for stormwater from construction sites 
[NPDES No. CAS000002, General Construction Activity Storm Water Permit 
(GCASP)]. ... Facilities discharging stormwater associated with industrial 
activities and construction projects with a disturbed area of five acres or more are 
required to obtain individual NPDES permits for stormwater discharges, or to be 
covered by a statewide general permit by completing and filing a Notice of Intent 
(NOI) with the State Board. The U.S. EPA guidance anticipates coordination of 
the state-administered programs for industrial and construction activities with the 
local agency program to reduce pollutants in stormwater discharges to the MS4. 
The Regional Board is the enforcement authority in the Los Angeles Region for 
the two statewide general permits regulating discharges from industrial facilities 
and construction sites, and all NPDES stormwater and non-stormwater permits 
issued by the Regional Board. These industrial and construction sites and 
discharges are also regulated under local laws and regulations. (Permit, p. 11.) 

The State Board has statutory fee authority to conduct inspections to enforce the general state-
wide permits. 21  The statewide permits are discussed in further detail in the analysis. 

The Los Angeles Regional Board permit (Order No. 01-182, Permit CAS004001)  

To obtain the permit, the County of Los Angeles, on behalf of all permittees, submitted on 
January 31, 2001 a Report of Waste Discharge, which constitutes a permit application, and a 
Stormwater Quality Management Program, which constituted the permittees' proposal for best 
management practices that would be required in the permit. 22  

19  40 Code of Federal Regulations section 122.26 (d)(2)(iv). 
20 A general permit means "an NPDES 'permit' issued under [40 CFR] §122.28 authorizing a 
category of discharges under the CWA within a geographical area." (40 CFR § 122.2.) 
21 Water Code section 13260, subdivision (d)(2)(B)(i) - (iii). 
22 State Water Resources Control Board, comments submitted April 18, 2008, page 8 and 
attachment 36. 
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The permit states that its objective is: "to protect the beneficial uses of receiving waters in 
Los Angeles County." 23  The permit was upheld by the Second District Court of Appeal in 2006, 
which described it as follows: 

The 72-page permit is divided into 6 parts. There is an overview and findings 
followed by a statement of discharge prohibitions; a listing of receiving water 
limitations; the Stolin Water Quality Management Program; an explanation of 
special provisions; a set of definitions; and a list of what are characterized as 
standard provisions. The county, the flood control district, and the 84 cities are 
designated in the permit as the permittees. 24  

After finding that "the county, the flood control district, and the 84 cities discharge and 
contribute to the release of pollutants from "municipal separate stoim sewer systems" (storm 
drain systems)" and that the discharges were the subject of regional board permits in 1990 and 
1996, the regional board found that the storm drain systems in the county discharged a host of 
specified pollutants into local waters. The permit summed up by stating: "Various reports 
prepared by the regional board, the Los Angeles County Grand Jury, and academic institutions 
indicated pollutants are threatening to or actually impairing the beneficial uses of water bodies in 
the Los Angeles region." 25  

The permit also specifies prohibited and allowable discharges, receiving water limitations, the 
implementation of the Storm Water Quality Management Program "requiring the use of best 
management practices to reduce pollutant discharge into the storm drain systems to the 
maximum extent possible." 26  As the court described the permit: 

In the prohibited discharges portion of the permit, the county and the cities were 
required to "effectively prohibit non-stormwater discharges" into their storm 
sewer systems. This prohibition contains the following exceptions: where the 
discharge is covered by a National Pollutant Discharge Elimination permit for 
non-stormwater emission; natural springs and rising ground water; flows from 
riparian habitats or wetlands; stream diversions pursuant to a permit issued by the 

23  Permit page 13. The permit also says: "This permit is intended to develop, achieve, and 
implement a timely comprehensive, cost-effective storm water pollution control program to 
reduce the discharge of pollutants in storm water to the Maximum Extent Practicable (MEP) 
from the permitted areas in the County of Los Angeles to the waters of the US subject to the 
Permittees' jurisdiction." 
24 County of Los Angeles v. California State Water Resources Control Board (2006) 143 
Cal.App.4th 985, 990. 
25  County of Los Angeles v. California State Water Resources Control Board , supra,143 
Cal.App.4th 985, 990 
26 County of Los Angeles v. California State Water Resources Control Board„ supra, 143 
Cal.App.4th 985, 994. 
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regional board; "uncontaminated ground water infiltrations" ... and waters from 
emergency fire-fighting flows. 27  

There is also a list of permissible discharges that are incidental to urban activity, as specified 
(e.g., landscape irrigation runoff, etc.). In the part on receiving water limitations, the permit 
prohibits discharges from storm sewer systems that "cause or contribute" to violations of "Water 
Quality Standards" objectives in receiving waters as specified in state and federal water quality 
plans. Storm or non-stormwater discharges from storm sewer systems which constitute a 
nuisance are also prohibited. 28  

To comply with the receiving water limitations, the permittees must implement control measures 
in accordance with the permit. 29  

The peimittees are also to implement the Storni Water Quality Management Program (SQMP) 
that meets the standards of 40 Code of Federal Regulations, part 122.26(d)(2) (2000) and reduces 
the pollutants in stormwaters to the maximum extent possible with the use of best management 
practices. And the peonittees must revise the SQMP to comply with specified total maximum 
daily load (TMDL) allocations. 30  If a permittee modified the countywide SQMP, it must 
implement a local management program. Each permittee is required by November 1, 2002, to 
adopt a stormwater and urban runoff ordinance. By December 2, 2002, each permittee must 
certify that it had the legal authority to comply with the permit through adoption of ordinances or 
municipal code modifications. 31  

27 County of Los Angeles v. California State Water Resources Control Board, supra, 143 
Cal.App.4th 985, 991-992. 

28  "'Nuisance' means anything that meets all of the following requirements: (1) is injurious to 
health, or is indecent or offensive to the senses, or an obstruction to the free use of property, so 
as to interfere with the comfortable enjoyment of life or property; (2) affects at the same time an 
entire community or neighborhood, or any considerable number of persons, although the extent 
of the annoyance or damage inflicted upon individuals may be unequal; (3) occurs during, or as a 
result of, the treatment or disposal of wastes." Id. at 992. 

29  If the Storm Water Quality Management Program did not assure compliance with the receiving 
water requirements, the permittee must immediately notify the regional board; submit a 
Receiving Water Limitations Compliance Report that describes the best management practices 
currently being used and proposed changes to them; submit an implementation schedule as part 
of the Receiving Water Limitations Compliance Report; and, after approval by the regional 
board, promptly implement the new best management practices. If the permittee makes these 
changes, even if there were further receiving water discharges beyond those addressed in the 
Water Limitations Compliance Report, additional changes to the best management practices need 
not be made unless directed to do so by the regional board. Id. at 993. 
30 A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a 
pollutant that a waterbody can receive and still safely meet water quality standards. See 
<http://www.epa.gov/OWOW/tmdl > as of October 3, 2008. 
31 County of Los Angeles v. California State Water Resources Control Board, supra, 143 
Cal.App.4th 985. 
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The permit gives the County of Los Angeles additional responsibilities as principal permittee, 
such as coordination of the SQMP and convening watershed management committees. In 
addition, the permit contains a development construction program under which permittees are to 
implement programs to control runoff from construction sites, with additional requirements 
imposed on sites one acre or larger, and more on those five acres or larger. Permittees are to 
eliminate all illicit connections and discharges to the storm drain system, and must document, 
track and report all cases. 

In this claim, however, claimants only allege activities in parts 4C2a, 4C2b, 4E and 4F5c3 of the 
permit. These parts concern placement and maintenance of trash receptacles at transit stops, and 
inspections of restaurants, automotive service facilities, retail gasoline outlets, automotive 
dealerships, phase I industrial facilities (as defined) and construction sites, as quoted below. 

Co-Claimants' Position 

Co-claimants assert that parts 4C2a, 4C2b, 4E and 4F5c3 of the LA Regional Board's permit 
constitute a reimbursable state-mandate within the meaning of article XIII B, section 6, and 
Government Code section 17514. 

Transit Trash Receptacles:  Los Angeles County ("County") filed test claims 03-TC-04 and 
03-TC-19. In 03-TC-04, Transit Trash Receptacles, filed by the County, and 03-TC-20, Waste 
Discharge Requirements, filed by the cities, the claimants allege the following activities as stated 
in the permit part 4F5c3 (Part 4, Special Provisions, F. Public Agency Activities Program, 
5. Storm Drain Operation and Management): 

c. Permittees not subject to a trash TMDL 32  shall: [ff]...[J] 
(3) Place trash receptacles at all transit stops within its jurisdiction that have 
shelters no later than August 1, 2002, and at all transit stops within its jurisdiction 
no later than February 3, 2003. All trash receptacles shall be maintained as 
necessary. 

Claimant County asserts that this permit condition requires the following: 

1. Identifying all transit stops within its jurisdiction except for the Los Angeles River 
and Ballona Creek Watershed Management areas. 

2. Selecting proper trash receptacle design and evaluating proper placement of trash 
receptacles. 

3. Designing receptacle pad improvement, if needed. 
4. Constructing and installing trash receptacle units. 
5. Collecting trash and maintaining receptacles. 

Inspection of Industrial and Commercial Facilities:  In claim 03 -TC - 19, Inspection of Industrial/ 
Commercial Facilities, filed by the County, and 03 -TC -20, Waste Discharge Requirements, filed 
by the cities, claimants allege the following activities as stated in the permit parts 4C2a and 4C2b 
(Part 4, Special Provisions, C. Industrial/Commercial Facilities Control Program): 

32 A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a 
pollutant that a waterbody can receive and still safely meet water quality standards. See 
<http://www.epa.gov/OWOW/tmdl> as of October 3, 2008. 
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2. Inspect Critical Sources — Each Permittee shall inspect all facilities in the categories 
and at a level and frequency as specified in the following subsections: 

a) Commercial Facilities 

(1) Restaurants 

Frequency of Inspections: Twice during the 5-year term of the Order, provided 
that the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspections-: Each Permittee, in cooperation with its appropriate 
department (such as health or public works), shall inspect all restaurants within its 
jurisdiction to confirm that stormwater BMPs are being effectively implemented 
in compliance with State law, County and municipal ordinances, Regional Board 
Resolution 98-08, and the SQMP [Storm Water Quality Management Program]. 
At each restaurant, inspectors shall verify that the restaurant operator: 

• has received educational materials on stormwater pollution prevention 
practices; 

• does not pour oil and grease or oil and grease residue onto a parking lot, 
street or adjacent catch basin; 
keeps the trash bin area clean and trash bin lids closed, and does not fill 
trash bins with washout water or any other liquid; 

• does not allow illicit discharges, such as discharge of washwater from 
floormats, floors, porches, parking lots, alleys, sidewalks and street areas 
(in the immediate vicinity of the establishment), filters or garbage/trash 
containers; 

• removes food waste, rubbish or other materials from parking lot areas in a 
sanitary manner that does not create a nuisance or discharge to the storm 
drain. 

(2) Automotive Service Facilities 

Frequency of Inspections: Twice during the 5-year term of the Order, provided 
that the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspections: Each permittee shall inspect all automotive service facilities 
within its jurisdiction to confirm that stormwater BMPs are effectively 
implemented in compliance with County and municipal ordinances, Regional 
Board Resolution 98-08, and the SQMP. At each automotive service facility, 
inspectors shall verify that each operator: 

• maintains the facility area so that it is clean and dry without evidence of 
excessive staining; 

• implements housekeeping BMPs to prevent spills and leaks; 
• properly discharges wastewaters to a sanitary sewer and/or contains 

wastewaters for transfer to a legal point of disposal; 
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• is aware of the prohibition on discharge of non-stormwater to the storm 
drain; 

• properly manages raw and waste materials including proper disposal of 
hazardous waste; 

• protects outdoor work and storage areas to prevent contact of pollutants 
with rainfall and runoff; 

• labels, inspects, and routinely cleans storm drain inlets that are located on 
the facility's property; and 

• trains employees to implement stormwater pollution prevention practices. 

(3) Retail Gasoline Outlets and Automotive Dealerships 

Frequency of Inspection: Twice during the 5-year term of the Order, provided that 
the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspection: Each Permittee shall confirm that BMPs are being effectively 
implemented at each RGO [Retail Gasoline Outlet] and automotive dealership 
within its jurisdiction, in compliance with the SQMP, Regional Board Resolution 
98-08, and the Stormwater Quality Task Force Best Management Practice Guide 
for RGOs. At each RGO and automotive dealership, inspectors shall verify that 
each operator: 

• routinely sweeps fuel-dispensing areas for removal of litter and debris, and 
keeps rags and absorbents ready for use in case of leaks and spills; 

▪ is aware that washdown of facility area to the storm drain is prohibited; 
▪ is aware of design flaws (such as grading that doesn't prevent run-on, or 

inadequate roof covers and berms), and that equivalent BIV1Ps are 
implemented; 

• inspects and cleans storm drain inlets and catch basins within each 
facility's boundaries no later than October 1st of each year; 

• posts signs close to fuel dispensers, which warn vehicle owners/operators 
against "topping off' of vehicle fuel tanks and installation of automatic 
shutoff fuel dispensing nozzles; 

• routinely checks outdoor waste receptacle and air/water supply areas, 
cleans leaks and drips, and ensures that only watertight waste receptacles 
are used and that lids are closed; and 

▪ trains employees to properly manage hazardous materials and wastes as 
well as to implement other stormwater pollution prevention practices. 
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b) Phase I Facilities 33  

Permittees need not inspect facilities that have been inspected by the Regional 
Board within the past 24 months. For the remaining Phase I facilities that the 
Regional Board has not inspected, each Permittee shall conduct compliance 
inspections as specified below. 

Frequency of Inspection 

Facilities in Tier 1 Categories: 34  Twice during the 5-year term of the Order, 
provided that the first inspection occurs no later than August 1, 2004, and that 
there is a minimum interval of one year in between the first compliance inspection 
and the second compliance inspection. 

Facilities in Tier 2 Categories: 35  Twice during the 5-year term of the permit, 
provided that the first inspection occurs no later than August 1, 2004, Permittees 
need not pedal 	ut additional inspections at those facilities determined to have no 
risk of exposure of industrial activity 36  to stormwater. For those facilities that do 

33  On page 62 of the permit, U.S. EPA Phase I Facilities are defined as "facilities in specified 
industrial categories that are required to obtain an NPDES permit for storm water discharges, as 
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water 
effluent limitation guidelines, new source performance standards, or toxic pollutant effluent 
standards (40 CFR N); (ii) manufacturing facilities; (iii) oil and gas/mining facilities; 
(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites, 
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities; 
(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light 
manufacturing facilities. 
34 Attachment B of the Permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (with Phase I 
facilities listed in italics): "Municipal landfills ...; Hazardous Waste Treatment, Disposal and 
Recovery Facilities; Facilities Subject to SARA Title III ...; Restaurants; Wholesale trade (scrap, 
auto dismantling)... ; Automotive service facilities; Fabricated metal products ; Motor freight 
...; Chemical/allied products ...; Automotive Dealers/Gas Stations ...; Primary Metals." 

35  Attachment B of the Permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase I 
facilities listed in italics): "Electric/Gas/Sanitary... ; Air Transportation ...; 
Rubbers/Miscellaneous Plastics ...; Local/Suburban Transit ... ; Railroad Transportation ...; Oil 
& Gas Extraction ... ; Lumber/Wood Products ...; Machinery Manufacturing ...; Transportation 
Equipment ; Stone, Clay, Glass, Concrete ...; Leather/Leather Products ...; Miscellaneous 
Manufacturing ...; Food and kindred Products... ; Mining of Nonmetallic Minerals ... ; Printing 
and Publishing ...; Electric/Electronics ...; Paper and Allied Products ... ; Furniture and 
Fixtures ...; Laundries ...; Instruments... ; Textile Mills Products ...; Apparel ..." 

36  "Storm water discharge associated with industrial activity means the discharge from any 
conveyance that is used for collecting and conveying storm water and that is directly related to 
manufacturing, processing or raw materials storage areas at an industrial plant. ... The following 
categories of facilities are considered to be engaging in "industrial activity" for purposes of 
paragraph (b)(14): 	(x) Construction activity including clearing, grading and excavation, 
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have exposure of industrial activities to stormwater, a Permittee may reduce that 
frequency of additional compliance inspections to once every 5 years, provided 
that the Permittee inspects at least 20% of the facilities in Tier 2 each year. 

Level of Inspection: Each Permittee shall confirm that each operator: 
• has a current Waste Discharge Identification (WDID) number for facilities 

discharging stormwater associated with industrial activity, and that a Storm 
Water Pollution Prevention Plan is available on-site, and 

• is effectively implementing BMPs in compliance with County and municipal 
ordinances, Regional Board Resolution 98-08, and the SQMP. 

Inspection of Construction Sites:  In claims 03 -TC-20 and 03 -TC -21, Waste Discharge 
Requirements, the cities allege the activities in permit parts 4C2a, 4C2b, and 4F5c3, as listed in 
the test claims cited above, in addition to the following activities as stated in part 4E of the 
permit (Part 4, Special Provisions, E. Development Construction Program): 

• For construction sites one acre or greater, each Permittee shall comply with all conditions 
in section El above and shall: ... 

(b) Inspect all construction sites for stormwater quality requirements during routine 
inspections a minimum of once during the wet seasons. The Local SWPPP [Storm Water 
Pollution Prevention Plan] shall be reviewed for compliance with local codes, ordinances, 
and permits. For inspected sites that have not adequately implemented their Local 
SWPPP, a follow-up inspection to ensure compliance will take place within 2 weeks. If 
compliance has not been attained, the Permittee will take additional actions to achieve 
compliance (as specified in municipal codes). If compliance has not been achieved, and 
the site is also covered under a statewide general construction stormwater permit, each 
Pennittee shall enforce their local ordinance requirements, and if non-compliance 
continues the Regional Board shall be notified for further joint enforcement actions. 

Part 4E3 of the Order provides, in relevant part, as follows: 

3. For sites five acres and greater, each Permittee shall comply with all conditions in 
Sections El and E2 and shall: 

a) require, prior to issuing a grading permit for all projects requiring coverage under the 
state general permit, 37  proof of a Waste Discharger Identification (WDID) number for 
filing a Notice of Intent (NOI) for coverage under the GCASP [General Construction 

except operations that result in the disturbance of less than five acres of total land area. 
Construction activity also includes the disturbance of less than five acres of total land area that is 
a part of a larger common plan of development or sale if the larger common plan will ultimately 
disturb five acres or more;" [40 CFR §122.26 (b)(14), Emphasis added.] 

37  A general permit means "an NPDES 'permit' issued under [40 CFR] §122.28 authorizing a 
category of discharges under the CWA [Clean Water Act] within a geographical area." (40 CFR 
§ 122.2.) California has issued one general permit for construction activity and one for industrial 
activity. 
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Activity Storm Water Permit] 38  and a certification that a SWPPP has been prepared 
by the project developer. A Local SWPPP may substitute for the State SWPPP if the 
Local SWPPP is at least as inclusive in controls and BMPs as the State SWPPP. 

b) Require proof of an NOI and a copy of the SWPPP at any time a transfer of 
ownership takes place for the entire development or portions of the common plan of 
development where construction activities are still on-going. 

c) Use an effective system to track grading permits issued by each Pennittee. To satisfy 
this requirement, the use of a database or GIS system is encouraged, but not required. 

Both county and city claimants allege more than $1000 in costs in each test claim to comply with 
the permit activities. 

In comments submitted June 4, 2009 on the draft staff analysis, the County of Los Angeles 
asserts that local agencies do not have fee authority to collect trash from trash receptacles that 
must be placed at transit stops, and that voter approval under Proposition 218 would be required 
to do so. The County also argues that voter approval under Proposition 218 would be required 
for stormwater inspection costs, and cites as evidence the City of Santa Clarita's stormwater 
pollution prevention fee, as well as legislative proposals now in the legislature that would, if 
enacted, provide fee authority. 

In comments submitted June 8, 2009 on the draft staff analysis, the cities disagree with the 
conclusion that they have fee authority to recoup the costs of the transit-stop trash receptacles, 
and disagree that they have fee authority to inspect facilities covered by the state-issued general 
stormwater permits, as discussed in more detail below. 

State Agency Positions 

Department of Finance: Finance, in comments filed March 27, 2008 on all four test claims, 
alleges that the permit does not impose a reimbursable mandate within the meaning of section 6 
of article XIII B of the California Constitution because "The permit conditions imposed on the 
local agencies are required by federal laws" so they are not reimbursable pursuant to 
Government Code section 17556, subdivision (c). Finance asserts that "requirements of the 
permit are federally required to comply with the NPDES [National Pollutant Discharge 
Elimination System] program ... [and] is enforceable under the federal CWA [Clean Water 
Act]." 

Finance also argues that the claimants had discretion over the activities and conditions to include 
in the pennit application. The permittees submitted a Storm Water Quality Management 
Program prevention report with their applications, in which they had the option to use "best 
management practices" to identify alternative practices to reduce water pollution. Since the local 
agencies prescribed the activities to be included in the permit, the requirements are a downstream 
result of the local agencies' decision to include the particular activities in the permit. Finance 
cites the Kern case, 39  which held that if participation in the underlying program is voluntary, the 
resulting new consequential requirements are not reimbursable mandates. 

38 See page 11, paragraph 22 of the permit for a description of the statewide permits. 
39 Department of Finance v. Commission on State Mandates (Kern High School Dist) (2003) 
30 Ca1.4th 727 
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Finally, Finance states that some local agencies are using fees for funding the claimed permit 
activities, so should the Commission find that the permit constitutes a reimbursable mandate, the 
fees should be considered as offsetting revenues. 

Finance submitted comments on the draft staff analysis on June 19, 2009, agreeing that the local 
agencies have fee authority sufficient to pay for the mandated activities. Finance disagrees, 
however, with the portion of the analysis that finds that the activities are not federal mandates. 

State Water Resources Control Board:  The State Board filed comments on the four test claims on 
April 18, 2008, noting that the federal CWA mandates that municipalities apply for and receive 
permits regulating discharges of pollutants from their municipal separate storm sewer system 
(M54) to waters of the United States. "Pursuant to federal regulations, the Permit contains 
numerous requirements for the cities and County to take actions to reduce the flow of pollutants 
into the rivers and the Bay, known as Best Management practices (BMPs)." 

The State Board asserts that the permit is mandated on the local governments by federal law, and 
applies to many dischargers of stormwater, both public and private, so it is not unique to local 
governments. The federal mandate requires that the permit be issued to the local governments, 
and the specific requirements challenged are consistent with the minimum requirements of 
federal law. According to the State Board, even if the permit were interpreted as going beyond 
federal law, any additional state requirements are de minimis. And the costs are not subject to 
reimbursement because the programs were proposed by the cities and County themselves, and 
because they have the ability to fund these requirements through charges and fees and are not 
required to raise taxes. 

In comments filed with the State Board on April 10, 2008 (attached to the State Board comments 
on the test claim), the United States Environmental Protection Agency (U.S. EPA) asserts that 
the permit conditions reduce pollutants to the "maximum extent practicable." The transit trash 
receptacle and inspection programs, according to U.S. EPA, are founded in section 402 (p) of the 
Clean Water Act, and are well within the scope of the federal regulations (40 CFR § 122.26 
(d)(2)(iv)(A)(3)). 

In its comments on the draft staff analysis submitted June 5, 2009, the State Board agrees with 
the conclusion and staff recommendation to deny the test claim, but disagrees with parts of the 
analysis. The State Board asserts that federal law: (1) requires local agencies to obtain NPDES 
permits from California Water Boards, and (2) mandates the permit, which is less stringent than 
permits for private industry. The State Board also states that the permit does not exceed the 
minimum federal mandate, as found by a court of appeal. Finally, the State Board argues that the 
federal stormwater law is one of general application, and therefore does not impose a state 
mandate. 

Interested Party Positions 

Bay Area Stormwater Management Agencies Association:  In comments on the draft staff 
analysis received June 3, 2009 (although the letter is dated April 29, 2009) the Bay Area 
Stormwater Management Agencies Association (BASMAA) states that this matter is of 
statewide importance with broad implications, and fundamentally a matter of public finance. 
BASMAA also urges keeping the voters' objectives paramount. BASMAA agrees that the 
permit requirements are a new program or higher level of service and that the requirements go 
beyond the federal Clean Water Act's mandates. As for the portion of the draft staff analysis that 
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discusses local agency fee authority, BASMAA calls it "myopic" saying it "falls short in its 
consideration of all potentially relevant issues and appellate court precedents that need to be 
presented to the Commission to serve the interest of the public." (Comments p. 3.) BASMAA 
contends that many permit requirements relate to local communities and their residents rather 
than specific business activities, and require public services that are essentially incident to real 
property ownership, and/or may only be financed via fees that remain subject to the Proposition 
218 voting requirement or increased property taxes. BASMAA also states that many permit 
activities would fall on joint power authorities or special districts that have no fee authority, or 
for which exemptions from Proposition 218 would not be applicable. BASMAA requests that 
the analysis be revised to revisit the conclusions regarding "funded vs. unfunded" requirements, 
and to recognize and distinguish the many types of stormwater activities for which regulatory 
fees would not apply. 

League of California Cities and California State Association of Counties (CSAC):  In joint 
comments on the draft staff analysis received June 4, 2009, the League of Cities and CSAC agree 
with the draft staff analysis that the permit is a mandate, but question whether the Connell and 
County of Fresno decisions are still valid as applied to Government Code section 17556, 
subdivision (d), which prohibit the Commission from finding costs mandated by the state if the 
local agency has fee authority. This is because of the voters' approval of Proposition 218 in 
1996. The League and CSAC urge the Commission not to find that fee authority exists for local 
agencies (1) to the extent there may be doubt about whether a local agency has it, and (2) to the 
extent that there is no person upon which the local agency can impose the fee. 

COMMISSION FINDINGS 

The courts have found that article XIII B, section 6 of the California Constitution 4°  recognizes 
the state constitutional restrictions on the powers of local government to tax and spend. 41  "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose."42  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 

4°  Article XIII B, section 6, subdivision (a), provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

41 Kern High School Dist., supra, 30 Ca1.4th 727, 735. 

42  County of San Diego v. State of California (County of San Diego)(1997) 15 Ca1.4th 68, 81 
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task.43  In addition, the required activity or task must be new, constituting a "new program," or it 
must create a "higher level of service" over the previously required level of service. 44  

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 45  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.46  A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public." 47  

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.48  

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 49  In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."50  

The permit provisions in the consolidated test claim are discussed separately to determine 
whether they are reimbursable state-mandates. 

43  Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 

44  San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Ca1.4th 859, 878 
(San Diego Unified School Dist); Lucia Mar Unified School District v. Honig (1988) 44 Ca1.3d 
830, 835-836 (Lucia Mar). 

45  San Diego Unified School Dist., supra, 33 Ca1.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Ca1.3d 46, 56; Lucia Mar, supra, 44 
Ca1.3d 830, 835.) 

46 San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878; Lucia Mar, supra, 44 Ca1.3d 830, 
835. 

47  San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878. 

48  County of Fresno v. State of California (1991) 53 Ca1.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 

49  Kinlaw v. State of California (1991) 54 Ca1.3d 326, 331-334; Government Code sections 
17551, 17552. 

5°  County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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Issue 1: 	Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) subject to 
article XIII B, section 6, of the California Constitution? 

The issues discussed here are whether the permit provisions are an executive order within the 
meaning of Government Code section 17516, whether they are discretionary, and whether they 
constitute a federal mandate. 

A. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) an executive order within 
the meaning of Government Code section 17516? 

The Commission has jurisdiction over test claims involving statutes and executive orders as 
defined by Government Code section 17516, which defines an "executive order" for purposes of 
state mandates, as "any order, plan, requirement, rule, or regulation issued by any of the 
following: 

(a) The Governor. 
(b) Any officer or official serving at the pleasure of the Governor. 
(c) Any agency, department, board, or commission of state government." 51  

The LA Regional Water Board is a state agency. 52  The permit it issued is both a plan for 
reducing water pollution, and contains requirements for local agencies toward that end. 
Therefore, the Commission finds that the permit is an executive order within the meaning of 
article XIII B, section 6 and Government Code section 17516. 

B. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) the result of claimants' 
discretion? 

The permit provisions require placing and maintaining trash receptacles at transit stops and 
inspecting specified facilities and construction sites. 

The Department of Finance, in comments submitted March 27, 2008, asserts that the claimants 
had discretion over what activities and conditions to include in the permit application, so that any 
resulting costs are downstream of the claimant's decision to include those provisions in the 
permit. Thus, Finance argues that the costs are not mandated by the state. 

Similarly, the State Board, in its April 18, 2008 comments, cites the Stormwater Quality 
Management Program (SQIVfP) submitted by the county that constituted the claimants' proposal 
for the BMPs required under the permit. The State Water Board refers to (on p. 28 of the 
SQMP) the county's proposal to "collect trash along open channels and encourage voluntary 
trash collection in natural stream channels." The State Water Board further states that the SQMP 
(pp. 22-23) contains the municipalities' proposal for (1) site visits to industrial and commercial 
facilities, including automotive service businesses and restaurants to verify evidence of BMP 

51 Section 17516 also states: ""Executive order" does not include any order, plan, requirement, 
rule, or regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 (commencing with Section 13000) of the Water 
Code." The Second District Court of Appeal has held that this statutory language is 
unconstitutional. County of Los Angeles v. Commission on State Mandates, supra, 150 
Cal.App.4th 898, 904. 
52 Water Code section 13200 et seq. 
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implementation, and (2) maintaining a database of automotive and food service facilities 
including whether they have NPDES stormwater permit coverage. 

Claimant County of Los Angeles, in its June 23, 2008 rebuttal comments (pp.3-4), stated whether 
or not most jurisdictions place transit receptacles at transit stops is not relevant to the existence 
of a state mandate because Government Code section 17565 provides that if a local agency has 
been incurring costs for activities that are subsequently mandated by the state, the activities are 
still subject to reimbursement. The County also states that the permit application only proposed 
an industrial/commercial educational site visit program, not an inspection program. The 
claimants allege that the inspection program was previously the state's duty, but that the permit 
shifted it to the local agencies. 

Claimant cities in their June 28, 2008 comments also construe the SQMP proposal as involving 
only educational site visits, which they characterize as very different from compliance 
inspections. And cities assert that "nowhere in the Report of Waste Discharge do the applicants 
propose compliance inspections of facilities that hold general industrial and general construction 
stormwater permits for compliance with those permits." According to the cities, the city and 
county objected orally and in writing to the inspection permit provision. 

In determining whether the permit provisions at issue are a downstream activity resulting from 
the discretionary decision by the local agencies, the following rule stated by the Supreme Court 
in the Kern High School Dist. case applies: 

[A]ctivities undertaken at the option or discretion of a local government entity ... 
do not trigger a state mandate and hence do not require reimbursement of funds-
even if the local entity is obliged to incur costs as a result of its discretionary 
decision to participate in a particular program or practice. 53  

The Commission finds that the permit activities at issue were not undertaken at the option or 
discretion of the claimants. The claimants were required by state and federal law to submit the 
NPDES permit application in the form of a Report of Waste Discharge and SQMP. Submitting 
them was not discretionary. According to the record, 54  the county on behalf of all claimants, 
submitted on January 31, 2001 a Report of Waste Discharge (ROWD), which constitutes a 
permit application, and a SQI\TP, which constitutes the claimants' proposal for best management 
practices that would be required in the permit. 

The duty to apply for an NPDES permit is not within the claimants' discretion. According to the 
federal regulation: 

a) Duty to apply. (1) Any person 55  who discharges or proposes to discharge 
pollutants ... and who does not have an effective permit ... must submit a 

53 Kern High School Dist., supra, 30 Ca1.4th 727, 742. 
54  State Water Resources Control Board, comments submitted April 18, 2008, page 8 & 
attachment 36. 
55 Person means an individual, association, partnership, corporation, municipality, State or 
Federal agency, or an agent or employee thereof (40 CFR § 122.2). 
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complete application to the Director in accordance with this section and part 124 
of this chapter. 56  

Moreover, the ROWD (tantamount to an NPDES permit application) is required by California 
law, as follows: "Any person discharging pollutants or proposing to discharge pollutants to the 
navigable water of the United States within the jurisdiction of this state ... shall file a report of 
the discharge in compliance with the procedures set forth in Section 13260 ..." 57  Thus, 
submitting the ROWD is not discretionary. 

Federal regulations also anticipate the filing of an application for a stormwater permit, which 
contains the information in the SQMP. The regulation states in part: 

(d) Application requirements for large and medium municipal separate storm 
sewer discharges. The operator of a discharge from a large or medium municipal 
separate storm sewer or a municipal separate storm sewer that is designated by the 
Director under paragraph (a)(1)(v) of this section, may submit a jurisdiction-wide 
or system-wide permit application. Where more than one public entity owns or 
operates a municipal separate storm sewer within a geographic area (including 
adjacent or interconnected municipal separate storm sewer systems), such 
operators may be a coapplicant to the same application. 58  

According to the permit, section 122.26, subdivision (d), of the federal regulations contains the 
essential components of the SQMP (p. 32), which is an enforceable element of the permit (p. 45). 
Section 122.26, subdivision (d)(2)(iv)(C), in the federal regulations is interpreted in the permit to 
"require that MS4 permittees implement a program to monitor and control pollutants in 
discharges to the municipal system from industrial and commercial facilities that contribute a 
substantial pollutant load to the MS4." (p. 35.) In short, the claimants were required by law to 
submit the ROWD and SQIVfP, with specified contents. 

Because the claimants do not voluntarily participate in the NPDES program, the Commission 
finds that the Kern High School Dist. case does not apply to the permit, the contents of which 
were not the result of the claimants' discretion. 

C. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) a federal mandate within 
the meaning of article XIII B, sections 6 and 9, subdivision (b)? 

The next issue is whether the parts of the permit at issue are federally mandated, as asserted by 
the State Board and the Department of Finance (whose comments are detailed below). If so, the 
parts of the permit would not constitute a state mandate. 

In County of Los Angeles v. Commission on State Mandates, the court stated as follows regarding 
this permit: "We are not convinced that the obligations imposed by a permit issued by a Regional 
Water Board necessarily constitute federal mandates under all circumstances." 59  But after 

56 40 Code of Federal Regulations, section 122.21 (a). The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference. 
57 Water Code section 13376. 

58  40 Code of Federal Regulations, section 122.26 (d). 
59 County of Los Angeles v. Commission on State Mandates, supra, 150 Cal.App.4th 898, 914. 
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summarizing the arguments on both sides, the court declined to decide the issue, stating: 
"Resolution of the federal or state nature of these [penult] obligations therefore is premature and, 
thus, not properly before this court." 6°  The court agreed with the Commission (calling it an 
"inescapable conclusion") that the federal versus state issues in the test claims must be addressed 
in the first instance by the Commission. 61  

The California Supreme Court has stated that "article XIII B, section 6, and the implementing 
statutes ... by their terms, provide for reimbursement only of state- mandated costs, not federally 
mandated costs." 62  

When analyzing federal law in the context of a test claim under article XII B, section 6, the court 
in Hayes v. Commission on State Mandates held that "[w]hen the federal government imposes 
costs on local agencies those costs are not mandated by the state and thus would not require a 
state subvention. Instead, such costs are exempt from local agencies' taxing and spending 
limitations" under article XIII B. 63  When federal law imposes a mandate on the state, however, 
and the state "freely [chooses] to impose the costs upon the local agency as a means of 
implementing a federal program, then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government." 64  

Similarly, Government Code section 17556, subdivision (c), states that the Commission shall not 
find "costs mandated by the state" if "[t]he statute or executive order imposes a requirement that 
is mandated by a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that exceed the mandate in that 
federal law or regulation." 

In Long Beach Unified School Dist. v. State of California, 65  the court considered whether a state 
executive order involving school desegregation constituted a state mandate. The court held that 
the executive order required school districts to provide a higher level of service than required by 
federal constitutional or case law because the state requirements went beyond federal 
requirements. 66  The Long Beach court stated that unlike the federal law at issue, "the executive 

60 Id. at page 918. 
61 Id. at page 917. The court cited Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal. 3d 
830, 837, in support. 

62  San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Ca1.4th 859, 
879-880, emphasis in original. 

63  Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1593, citing City of 
Sacramento v. State of California, supra, 50 Ca1.3d 51, 76; see also, Government Code sections 
17513 and 17556, subdivision (c). 
64 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1594. 
65 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
66 Id. at page 173. 
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Order and guidelines require specific actions ... [that were] required acts. These requirements 
constitute a higher level of service." 67  

In analyzing the permit under the federal Clean Water Act, we keep the following in mind. First, 
each state is free to enforce its own water quality laws so long as its effluent limitations are not 
"less stringent" than those set out in the Clean Water Act. 68  Second, the California Supreme 
Court has acknowledged that an NPDES permit may contain terms that are federally mandated 
and terms that exceed federal law. 69  The federal Clean Water Act also allows for more stringent 
measures, as follows: 70  

Permits for discharges from municipal storm sewers [T]...[T] (iii) shall require 
controls to reduce the discharges of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the ... State determines 
appropriate for the control of such pollutants. (33 U.S.C.A. 1342 (p)(3)(B)(iii).) 

As discussed further below, the Commission finds that the permit activities are not federally 
mandated because federal law does not require the permittees to install and maintain trash 
receptacles at transit stops, or require inspections of restaurants, automotive service facilities, 
retail gasoline outlets or automotive dealerships. As to inspecting phase I facilities or 
construction sites, the federal regulatory scheme authorizes states to perform the inspections 
under a general statewide peimit, making it possible to avoid imposing a mandate on the local 
agencies to do so. 

In its June 2009 comments on the draft staff analysis, the State Board disagrees that specific 
mandates in the permit exceed the federal requirements, the State Board argues: 

This approach fails to recognize that NPDES storm water permits, whether issued 
by U.S. EPA or California's Water Boards, are designed to translate the general 
federal mandate into specific programs and enforceable requirements. Whether 
issued by U.S. EPA or the California's Water Boards, the federal NPDES permit 
will identify specific requirements for municipalities to reduce pollutants in their 
storm water to the maximum extent practicable. The federally required pollutant 
reduction is a federal mandate. ... The fact that state agencies have responsibility 
for specifying the federal permit requirements for municipalities does not convert 
the federal mandate into a state mandate. 71  

The Commission disagrees. Based on the Long Beach Unified School Dist. case discussed above 
and applied in the analysis below, the specific requirements in the permit may constitute a state 
mandate even though they are imposed in order to comply with the federal Clean Water Act. 

67  Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173. 

68  33 U.S.C. § 1370. 

69  City of Burbank v. State Water Resources Control Board, supra, 35 Ca1.4th 613, 618, 628. 

70 33 USCA section 1370. 
71 State Board comments submitted June 2009, page 6. 
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Finance, in its June 2009 comments on the draft staff analysis, distinguishes this permit from the 
issue in the Long Beach Unified School Dist. case. According to Finance, in Long Beach, the 
courts had suggested certain steps and approaches that might help alleviate racial discrimination, 
although the state's executive order and guidelines required specific actions. But in this claim, 
federal law requires NPDES permits to include specific requirements. 

The Commission agrees that NPDES permits are required to include specific measures. But as 
discussed in more detail below, those measures are not the same as the specific requirements at 
issue in this permit (in Parts 4C2a, 4C2b, 4E, and 4F5c3). 

The State Board's June 2009 comments also discuss County of Los Angeles v. State Water 
Resources Control Board, 72  which involved the same permit as in this test claim. The State 
Board asserts that this case holds, in an unpublished part, that "the permit did not exceed the 
federal minimum requirements for the MS4 program." 73  (Comments, p. 5.) The State Board 
asserts that the Commission is bound by this decision. 

The Commission reads the County of Los Angeles case differently than the State Board. The 
plaintiffs (permittees and others) in that case challenged the permit on a variety of issues, 
including that the regional board did not have jurisdiction to issue it, and that it violated the 
California Environmental Quality Act. The court did not, however, discuss the permit conditions 
at issue in this test claim. In the portion cited by the State Board, the court was addressing the 
consideration of the permit's economic effects. One of the plaintiffs' challenges to the permit 
was that the regional board was required to consider the economic effects in issuing the permit. 
By alleging the regional board had not done so, the plaintiffs argued that the permit imposed 
conditions more stringent than required by the federal Clean Water Act. The court held that the 
plaintiff s contentions were waived for failure to set forth all the documents received by the 
regional board, and that the regional board had considered the costs and benefits of 
implementation of the peinlit. In other parts of the opinion, however, the court acknowledged 
the regional board's authority to impose permit restrictions beyond the "maximum extent 
feasible"74  

The County of Los Angeles case is silent on the permit provisions at issue in this claim 75  (Parts 
4C2a, 4C2b, 4E, and 4F5c3) except when it said: "we need no [sic] address the parties' 

72  County of Los Angeles v. State Water Resources Control Board, supra, 143 CaLApp.4th 985. 
73 The court's opinion, including the unpublished parts, are in attachment 26 of the State Board's 
comments submitted April 18, 2008. 

74  See page 18 of attachment 26 of the State Board's comments submitted April 18, 2008. 

75  In County of Los Angeles, the plaintiffs also challenged the following parts of the permit: 
(1) part 2.1 that deals with receiving water restrictions and that prohibits all water discharges that 
violate water quality standards or objectives regardless of whether the best management practices 
are reasonable; (2) part 3.C, which requires the permittees to revise their storm water quality 
management programs in order to implement the total maximum daily loads for impaired water 
bodies, and (3) parts 3.G and 4., which authorize the regional board to require strict requirements 
with numeric limits on pollutants which are incorporated into the total maximum daily load 
restrictions. The court held that these contentions were waived for failure to set forth all the 
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remaining contentions concerning trash receptacles." 76  The court also said inspections under the 
permit were not unlawful. Nonetheless, the case is not binding on the Commission in deciding 
the issues in this claim. 

California in the NPDES program:  By way of background, under the federal statutory scheme, 
a stormwater permit may be administered by the Administrator of U.S. EPA or by a state-
designated agency, but states are not required to have an NPDES program. Subdivision (b) of 
section 1324 of the federal Clean Water Act, the section that describes the NPDES program (and 
which, in subdivision (p), describes the requirements for the municipal stormwater system 
permits) states in part: 

At any time after the promulgation of the guidelines required by subsection (i)(2) 
of section 1314 of this title, the Governor of each State desiring to administer its  
own permit program for discharges into navigable waters within its jurisdiction 
may submit to the Administrator rof U.S. EPA -I a fall and complete description of 
the program it proposes to establish and administer under State law or under an 
interstate compact. [Emphasis added.] 

And the federal stormwater statute states that the permits: 

[S]hall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B)(iii). [Emphasis added].) 

The federal statutory scheme indicates that California is neither required to have an NPDES 
program nor to issue stormwater permits. According to section 1342 (p) quoted above, the 
Administrator of U.S. EPA would do so if California had no program. The California 
Legislature, when adopting the NPDES program 77  to comply with the Federal Water Pollution 
Control Act of 1972 stated the following findings and declaration in Water Code section 13370: 

(a) The Federal Water Pollution Control Act [citation omitted] as amended, provides for 
permit systems to regulate the discharge of pollutants ... to the navigable waters of the 
United States and to regulate the use and disposal of sewage sludge. 

(b) The Federal Water Pollution Control Act, as amended, provides that permits may be 
issued by states which are authorized to implement the provisions of that act. 

(c) It is in the interest of the people of the state, in order to avoid direct regulation by the 
federal government, of persons already subject to regulation under state law pursuant to 
this division, to enact this chapter in order to authorize the state to implement the 

applicable evidence, and that the regional board has authority to impose restrictions beyond the 
maximum extent feasible. 
76 See page 22, attachment 26 of the State Board's comments submitted April 18, 2008. 
77  Water Code section 13374 states: "The term 'waste discharge requirements' as referred to in 
this division is the equivalent of the term 'permits' as used in the Federal water Pollution Control 
Act, as amended." 
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provisions of the Federal Water Pollution Control Act and acts amendatory thereof or 
supplementary thereto, and federal regulations and guidelines issued pursuant thereto, 
provided, that the state board shall request federal funding under the Federal Water 
Pollution Act for the purpose of carrying out its responsibilities under this program. 

Based on this Water Code section 13370, in which California voluntarily adopts the permitting 
program, and on the federal statutes quoted above that authorize but do not expressly require 
states to have this program, the state has freely chosen 78  to effect the stormwater permit program. 

Any further discussion in this analysis of federal "requirements" should be construed in the 
context of California's choice to participate in the federal regulatory NPDES program. 

In its June 2009 comments on the draft staff analysis, the State Board argues as follows: 

[T]he ... analysis treats the state's decision to administer the NPDES permit 
program in 1972 as the 'choice' referred to in Hayes. ...The state's 'choice' to 
administer the program in lieu of the federal government does not alter the federal 
requirement on municipalities to reduce pollutants in these discharges to the 
maximum extent practicable: 79  

Finance, in its June 2009 comments, also disagrees with this part of the draft staff analysis, 
asserting that the duty to apply for a NPDES permit is required by federal law on public and 
private dischargers, which in this case are local agencies. 

Even though California opted into the NPDES program, further analysis is needed to determine 
whether the federal regulations impose a mandate on the local agencies. To the extent that state 
requirements go beyond the federal requirements, there would be a state mandate. 8°  Thus, the 
permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) are discussed below in context of the 
following federal law governing stormwater permits: Clean Water Act section 402(p) (33 USCA 
1342 (p)(3)(B)) and Code of Federal Regulations, title 40, section 122.26. 

Placing and maintainine trash receptacles at transit stops (part 4F5c3): This part of the 
permit states: 

c. Penuittees not subject to a trash TMDL E  shall: [i]...[T] 
(3) Place trash receptacles at all transit stops within its jurisdiction that have 
shelters no later than August 1, 2002, and at all transit stops within its jurisdiction 
no later than February 3, 2003. All trash receptacles shall be maintained as 
necessary. 

The comments of the State Water Board and U.S. EPA assert that the permit conditions merely 
implement a federal mandate under the federal Clean Water Act and its regulations. The U.S. 

78 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
79  State Board comments submitted June 2009, page 4. 
80 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173. 
Government Code section 17556, subdivision (b). 
81  A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a 
pollutant that a waterbody can receive and still safely meet water quality standards. 
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EPA submitted a letter to the State Water Board regarding the permit conditions in April 2008, 
which the State Water Board attached to its comments. Regarding the trash receptacles, the 
letter states: 

[M]aintaining trash receptacles at all public transit stops is well within the scope 
of these [Federal] regulations. Among the minimum controls required to reduce 
pollutants from runoff from commercial and residential areas are practices for 
"operating and maintaining public streets, roads, and highways ... [40 CFR] 
§ 122.26(d)(2)(iv)(A)(3). 82 

U.S. EPA also cites EPA's national menu of BMPs for stormwater management programs, 
"which recommends a number of BMPs to reduce trash discharges." Among the 
recommendations is 'improved infrastructure' for trash management when necessary, which 
includes the placement of trash receptacles at appropriate locations based on expected need." 83  

The State Water Board, in comments filed April 18, 2008, states that part 4F of the permit 
(regarding trash receptacles) concerns "the municipalities' own activities, as opposed to its 
regulation of discharges into its system by others." The State Water Board cites the same section 
122.26 regulation as U.S. EPA, and states that the requirements "reflect the federal requirement 
to reduce pollutants from the M54 to the maximum extent practicable. It is federal law that 
animates the requirement and federal law that mandates specificity in describing the BMPs." 
The State Water Board alleges that two appellate courts 84  have determined that the permit 
provisions constitute the "maximum extent practicable" standard, which is the minimum 
requirement under federal law. 

The Department of Finance also asserts that the permit requirements are a federal mandate. 

The County of Los Angeles, in comments filed June 23, 2008, states that "Nothing in the federal 
Clean Water Act requires the County to install trash receptacles at transit stops. Nothing in the 
federal regulations or the Clean Water Act itself imposes this obligation." The county states that 
the U.S.EPA's citation to BMPs for stormwater management programs "may be permitted under 
federal law ... and even encouraged as 'reasonable expectations.' But such requirements are not 
mandated on the County by federal law." The County admits the existence of "an abundance of 
federal guidance and encouragement to have the County install and maintain trash receptacles at 
all public transit stops. But these are merely federal suggestions, not mandates." 

The city claimants, in comments filed June 25, 2008, also argue that the requirement for transit 
trash receptacles is not a federal mandate, stating that nothing in the Clean Water Act or the 
federal regulations requires cities to install trash receptacles at transit stops. City claimants also 
submit a survey of other municipal stormwater permits, finding that none of those issued by 
U.S. EPA required installation of trash receptacles at transit stops. 

82  Letter from Alexis Strauss, Director, Water Division, U.S. EPA, to Tam M. Doduc, Chair, and 
Dorothy Rice, Executive Director, State Water Resources Control Board, April 10, 2008, page 3. 
83 Id. at page 3. 

84  The State Water Board cites: City of Rancho Cucamonga v. Regional Water Quality Control 
Board- Santa Ana Region (2006) 135 Cal.App.4th 1377; County of Los Angeles v. California 
State Water Resources Control Board (2006) 148 Cal.App.4th 985. 
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The federal law applicable to this issue is section 402 of the Clean Water Act, which states: 

Permits for discharges from municipal storm sewers-- 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator85  or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B).) 

The applicable federal regulations state as follows: 

(d) Application requirements for large and medium municipal separate storm 
sewer discharges. The operator 86  of a discharge 87  from a large or medium 
municipal separate stoim sewer or a municipal separate storm sewer that is 
designated by the Director under paragraph (a)(1)(v) of this section, may submit a 
jurisdiction-wide or system-wide permit application. 	Permit applications for 
discharges from large and medium municipal storm sewers or municipal storm 
sewers designated under paragraph (a)(1)(v) of this section shall include; rl]...[111 

(2) Part 2 of the application shall consist of: rff]...rt] 

(iv) Proposed management program. A proposed management program covers the 
duration of the permit. It shall include a comprehensive planning process which 
involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design 

85  Administrator means the Administrator of the United States Environmental Protection 
Agency, or an authorized representative. (40 CFR § 122.2.) 

86  "Owner or operator means the owner or operator of any "facility or activity" subject to 
regulation under the NPDES program." (40 CFR § 122.2.) 

87  "Discharge when used without qualification means the "discharge of a pollutant. Discharge of 
a pollutant means: (a) Any addition of any "pollutant" or combination of pollutants to "waters of 
the United States" from any "point source," or (b) Any addition of any pollutant or combination 
of pollutants to the waters of the "contiguous zone" or the ocean from any point source other 
than a vessel or other floating craft which is being used as a means of transportation. 

This definition includes additions of pollutants into waters of the United States from: surface 
runoff which is collected or channeled by man; discharges through pipes, sewers, or other 
conveyances owned by a State, municipality, or other person which do not lead to a treatment 
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned 
treatment works. This term does not include an addition of pollutants by any "indirect 
discharger." (40 CFR § 122.2.) 
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and engineering methods, and such other provisions which are appropriate. The 
program shall also include a description of staff and equipment available to 
implement the program. Separate proposed programs may be submitted by each 
coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs 
will be considered by the Director when developing permit conditions to reduce 
pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such 
programs shall be based on: 

(A) A description of structural and source control measures" to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the 
permit, accompanied with an estimate of the expected reduction of pollutant loads 
and a proposed schedule for implementing such controls. At a minimum, the 
description shall include: [1H...rid 

(3) A description of practices for operating and maintaining public streets, roads  
and highways and procedures for reducing the impact on receiving waters of 
discharges from municipal storm sewer systems, including pollutants discharged 
as a result of deicing activities. (40 CFR § 122.26(d)(2)(iv)(A)(3).) [Emphasis 
added.] 

The Commission finds that the plain language of the federal statute (33 USCA § 1342 (p)(3)(B)) 
and regulation (40 CFR § 122.26 (d)(2)(iv)(A)(3)) does not require the permitees to install and 
maintain trash receptacles at transit stops. 

Specifically, the state freely chose 89  to impose the transit trash receptacle requirement on the 
permittees because neither the federal statute nor the regulations require it. Nor do they require 
the permittees to implement "practices for operating and maintaining public streets, roads and 
highways and procedures for reducing the impact on receiving waters of discharges from 
municipal storm sewer systems" 99  although the regulation requires a description of practices for 
doing so. Because installing and maintaining trash receptacles at transit stops is not expressly 
required of cities or counties or municipal separate storm sewer dischargers in the federal statutes 
or regulations, these are activities that "mandate costs that exceed the mandate in the federal law 
or regulation." 91  

88  Minimum control measures are defined in 40 CFR § 122.34 to include: 1) Public education 
and outreach on storm water impacts; (2) Public involvement/participation; (3) Illicit discharge 
detection and elimination. (4) Construction site storm water runoff control; (5) Post-construction 
storm water management in new development and redevelopment.; (6) Pollution 
prevention/good housekeeping for municipal operations. 

89  Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 

90  40 CFR § 122.26(d)(2)(iv)(A)(3). 

91  Government Code section 17556, subdivision (c). 
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In Long Beach Unified School Dist. v. State of California, 92  the court considered whether a state 
executive order involving school desegregation constituted a state mandate. The court held that 
the executive order required school districts to provide a higher level of service than required by 
federal constitutional or case law because the state requirements went beyond federal 
requirements. 93  The Long Beach Unified School District court stated: 

Where courts have suggested that certain steps and approaches may be helpful [in 
meeting constitutional and case law requirements] the executive Order and 
guidelines require specific actions. ...[T]he point is that these steps are no longer 
merely being suggested as options which the local school district may wish to 
consider but are required acts. These requirements constitute a higher level of 
service." [Emphasis added.] 

The reasoning of Long Beach Unified School Dist. is applicable to this claim. Although 
"operating and maintaining public streets, roads and highways and procedures for reducing the 
impact on receiving waters of discharges from municipal storm sewer systems..." 95  is a federal 
requirement on municipalities, the permit requirement to place trash receptacles at all transit 
stops and maintain them is an activity, like in Long Beach Unified School Dist., that is a specified 
action going beyond federal law. 96  

Neither of the cases cited by the State Water Board demonstrate that placing trash receptacles at 
transit stops is required by federal law. In City of Rancho Cucamonga v. Regional Water Quality 
Control Board —Santa Ana Region 97  the court upheld a stormwater permit similar to the one at 
issue in this claim. The City of Rancho Cucamonga challenged the permit on a variety of 
grounds, including that it exceeded the federal requirements for stormwater dischargers to 
"reduce the discharge of pollutants to the maximum extent practicable" 98  and that it was overly 
prescriptive. The court concluded that the permit did not exceed the maximum extent practicable 
standard and upheld the permit in all respects. There is no indication in that case, however, that 
the permit at issue required trash receptacles at transit stops. Similarly, in a suit regarding the 
same permit at issue in this case, the Los Angeles County 9  court dismissed various challenges to 
the permit, but made no mention of the permit's transit trash receptacle provision. 

92 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 

93  Id. at page 173. 

94  Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173. 

95  40 Code of Federal Regulations, section 122.26 (d)(2)(iv)(A)(3). 

96  Ibid. 

97  City of Rancho Cucamonga v. Regional Water Quality Control Board- Santa Ana Region, 
supra, 135 Cal.App.4th 1377. 

98  33 USCA section 1342 (p)(3(B)(iii). 
99  County of Los Angeles v. Califbrnia State Water Resources Control Board, supra, 143 
Cal.App.4th 985. 
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Therefore, the Commission finds that placing and maintaining trash receptacles at all transit 
stops within the jurisdiction of each permittee, as specified, is not a federal mandate within the 
meaning of article XIII B, sections 6 and 9, subdivision (b). 

Part 4F5c3 of the permit states as follows: 

c. Pennittees not subject to a trash TMDL shall: (3) Place trash receptacles at all 
transit stops within its jurisdiction that have shelters no later than August 1, 2002, 
and at all transit stops within its jurisdiction no later than February 3, 2003. All 
trash receptacles shall be maintained as necessary. 

Based on the mandatory language (i.e., "shall") in part 4F5c3 of the permit, the Commission 
finds it is a state mandate for the claimants that are not subject to a trash TMDL to place trash 
receptacles at all transit stops within its jurisdiction that have shelters no later than 
August 1, 2002, and at all transit stops within its jurisdiction no later than February 3, 2003, and 
to maintain all trash receptacles as necessary. 

Inspecting commercial facilities (part 4C2a):  Section 4C2a of the permit requires inspections 
of restaurants, automotive service facilities, retail gasoline outlets and automotive dealerships as 
follows: 

2. Inspect Critical Sources — Each Permittee shall inspect all facilities in the 
categories and at a level and frequency as specified in the following subsections: 

(a) Commercial Facilities 

(1) Restaurants 

Frequency of Inspections: Twice during the 5-year term of the Order, provided 
that the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspections: Each Permittee, in cooperation with its appropriate 
department (such as health or public works), shall inspect all restaurants within its 
jurisdiction to confirm that stormwater BMPs are being effectively implemented 
in compliance with Statw law, County and municipal ordinances, Regional Board 
Resolution 98-08, and the SQMP. At each restaurant, inspectors shall verify that 
the restaurant operator: 
▪ has received educational materials on stormwater pollution prevention 

practices; 
▪ does not pour oil and grease or oil and grease residue onto a parking lot, street 

or adjacent catch basin; 
▪ keeps the trash bin area clean and trash bin lids closed, and does not fill trash 

bins with washout water or any other liquid; 
• does not allow illicit discharges, such as discharge of washwater from 

floormats, floors, porches, parking lots, alleys, sidewalks and street areas (in 
the immediate vicinity of the establishment), filters or garbage/trash 
containers; 
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• removes food waste, rubbish or other materials from parking lot areas in a 
sanitary manner that does not create a nuisance or discharge to the storm 
drain. 

(2) Automotive Service Facilities 

Frequency of Inspections: Twice during the 5-year term of the Order, provided 
that the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspections: Each permiftee shall inspect all automotive service facilities 
within its jurisdiction to confirm that stormwater BMPs are effectively 
implemented in compliance with County and municipal ordinances, Regional 
Board Resolution 98-08, and the SQMP. At each automotive service facility, 
inspectors shall verify that each operator: 
• maintains the facility area so that it is clean and dry without evidence of 

excessive staining; 
• implements housekeeping BMPs to prevent spills and leaks; 
• properly discharges wastewaters to a sanitary sewer and/or contains 

wastewaters for transfer to a legal point of disposal; 
• is aware of the prohibition on discharge of non-stormwater to the storm drain; 
• properly manages raw and waste materials including proper disposal of 

hazardous waste; 
▪ protects outdoor work and storage areas to prevent contact of pollutants with 

rainfall and runoff; 
• labels, inspects, and routinely cleans storm drain inlets that are located on the 

facility's property; and 
• trains employees to implement stormwater pollution prevention practices. 

(3) Retail Gasoline Outlets and Automotive Dealerships 

Frequency of Inspection: Twice during the 5-year term of the Order, provided that 
the first inspection occurs no later than August 1, 2004, and that there is a 
minimum interval of one year in between the first compliance inspection and the 
second compliance inspection. 

Level of Inspection: Each Permittee shall confirm that BMPs are being effectively 
implemented at each RGO and automotive dealership within its jurisdiction, in 
compliance with the SQMP, Regional Board Resolution 98-08, and the 
Stormwater Quality Task Force Best Management Practice Guide for RGOs. At 
each RGO and automotive dealership, inspectors shall verify that each operator: 
▪ routinely sweeps fuel-dispensing areas for removal of litter and debris, and 

keeps rags and absorbents ready for use in case of leaks and spills; 
• is aware that washdown of facility area to the storm drain is prohibited; 
• is aware of design flaws (such as grading that doesn't prevent run-on, or 

inadequate roof covers and berms), and that equivalent BMPs are 
implemented; 
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• inspects and cleans storm drain inlets and catch basins within each facility's 
boundaries no later than October 1st of each year; 

• posts signs close to fuel dispensers, which warn vehicle owners/operators 
against "topping off' of vehicle fuel tanks and installation of automatic 
shutoff fuel dispensing nozzles; 

• routinely checks outdoor waste receptacle and air/water supply areas, cleans 
leaks and drips, and ensures that only watertight waste receptacles are used 
and that lids are closed; and 

• trains employees to properly manage hazardous materials and wastes as well 
as to implement other stormwater pollution prevention practices. [Id...MI 

Level of Inspection: Each Permittee shall confirm that each operator: 

• has a current Waste Discharge Identification (WDID) number for facilities 
discharging stormwater associated with industrial activity, and that a Stoiin 
Water Pollution Prevention Plan is available on-site, and 

• is effectively implementing BMPs in compliance with County and municipal 
ordinances, Regional Board Resolution 98-08, and the SQMP. 

The state asserts that these inspection requirements in permit part 4C2a are a federal mandate. 

In comments filed April 18, 2008, the State Water Board quotes from the M54 Program 
Evaluation Guide issued by U.S. EPA, asserting that it requires inspections of businesses. The 
State Water Board also states: 

The federal regulations also specifically require local stormwater agencies, as part 
of their responsibilities under NPDES permits, to conduct inspections. [citing 40 
CFR § 122.26(d)(2)(iv)(C).] Throughout the federal law, there are numerous 
requirements for entities that discharge pollutants to waters of the United States to 
monitor and inspect their facilities and their effluent. [citing Clean Water Act 
§402(b)(2)(B); 40 CFR § 122.44(i)).] The claimants are the dischargers of 
pollutants into surface waters; as part of their permit allowing these dischargers 
they must conduct inspections. 

Similarly, the April 10, 2008 letter from U.S. EPA to the State Water Board and attached to the 
Board's comments submitted April 18, 2008, states: 

A program for commercial and industrial facility inspection and enforcement that 
includes restaurants and automobile facilities, would appear to be both practicable 
and effective. Such an inspection program ensures that stormwater discharges 
from such facilities are reducing their contribution of pollutants and that there are 
no non-stormwater discharges or illicit connections. Thus these programs are 
founded in both 402 (p)(3)(B)(ii) and (iii) and are well within the scope of 40 
CFR § 122.26(d)(2)(iv)(A) and (B). 

The County of Los Angeles, in its June 23, 2008 rebuttal comments, asserts that federal law 
requires prohibiting non-stormwater discharges into the storm sewers, and reducing the discharge 
of pollutants in stormwater to the maximum extent practicable (33 USC 1342(p)) but not 
inspecting restaurants, automotive service facilities, retail gas outlets, or automotive dealerships. 
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Only municipal landfills, hazardous waste treatment, disposal and recovery facilities and related 
facilities are required to be inspected (40 CFR § 122.26(d)(2)(iv)(C)). 

In comments received June 25, 2008, the city claimants argue that the LA Regional Board freely 
chose to impose the permit requirements on the permittees, and make the following arguments: 
(1) The inspection obligations were not contained in two prior peimits issued to the cities and the 
County—thus, the requirements are not federal mandates; (2) No federal statute or regulation 
requires the cities or the County to inspect restaurants, automotive service facilities, retail gas 
outlets, automotive dealerships or facilities that hold general industrial permits; (3) Stormwater 
NPDES permits issued by the U.S. EPA do not contain the requirement to inspect restaurants, 
auto service facilities, retail gas outlets and automotive dealerships, or require the extensive 
inspection of facilities that hold general industrial stormwater permits as contained in the Order 
[i.e. peimit]; (4) The Administrator of U.S. EPA, as well as the head of the water division for 
U.S. EPA Region IX, have specifically stated that a municipality has an obligation under a 
stormwater penult only to assure compliance with local ordinances; the state retains 
responsibility to inspect for compliance with state law, including state-issued permits. 

The city claimants dispute the State Board's contention that the court in City of Rancho 
Cucamonga v. Regional Water Quality Control Board (2006) 135 Cal.App.4th 1377 held that 
federal law required inspections like those at issue in the permit. The cities quote part of the City 
of Rancho Cucamonga case with the following emphasis: 

Rancho Cucamonga and the other permittees are responsible for inspecting 
construction and industrial sites and commercial facilities within their jurisdiction 
for compliance with and enforcement of local municipal ordinances and permits. 
But the Regional Board continues to be responsible under the 2002 NPDES 
permit for inspections under the general permits. The Regional Board may 
conduct its own inspections but permittees must still enforce their own laws at 
these sites. (40 C.F.R. § 122.26, subd. (d)(2) (2005).) 

In discussing the federal mandate issue, the applicable federal law is section 402 of the Clean 
Water Act, which states that municipal storm sewer system peimits: 

(i) may be issued on a system- or jurisdiction-wide basis; (ii) shall include a 
requirement to effectively prohibit non-stormwater discharges into the storm 
sewers; and (iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control techniques 
and system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B).) 

The applicable federal regulations (40 CFR § 122.26 (d)(2)(iv)(B)&(C)) state as follows: 

(d) Application requirements for large and medium municipal separate storm 
sewer discharges. The operator of a discharge from a large or medium municipal 
separate storm sewer or a municipal separate storm sewer that is designated by the 
Director under paragraph (a)(1)(v) of this section, may submit a jurisdiction-wide 
or system-wide permit application. Where more than one public entity owns or 
operates a municipal separate storm sewer within a geographic area (including 
adjacent or interconnected municipal separate storm sewer systems), such 
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operators may be a coapplicant to the same application. Permit applications for 
discharges from large and medium municipal storm sewers or municipal storm 
sewers designated under paragraph (a)(1)(v) of this section shall include; [T] 
(2) Part 2 of the application shall consist of: [it]... [1] 
(iv) Proposed management program. A proposed management program covers the 
duration of the permit. It shall include a comprehensive planning process which 
involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design 
and engineering methods, and such other provisions which are appropriate. The 
program shall also include a description of staff and equipment available to 
implement the program. Separate proposed programs may be submitted by each 
coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs 
will be considered by the Director when developing permit conditions to reduce 
pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such 
programs shall be based on: [II] ...[T] 

(B) A description of a program, including a schedule, to detect and remove (or 
require the discharger to the municipal separate storm sewer to obtain a separate 
NPDES permit for) illicit discharges and improper disposal into the storm sewer. 
The proposed program shall include: 

(1) A description of a program, including inspections, to implement and enforce 
an ordinance, orders or similar means to prevent illicit discharges to the municipal  
separate storm sewer system; this program description shall address all types of 
illicit discharges, however the following category of non-stormwater discharges 
or flows shall be addressed where such discharges are identified by the 
municipality as sources of pollutants to waters of the United States [T]...[(1] 

(C) A description of a program to monitor and control pollutants in stormwater 
discharges to municipal systems from municipal landfills, hazardous waste 
treatment, disposal and recovery facilities, industrial facilities that are subject to 
section 313 of title III of the Superfund Amendments and Reauthorization Act of 
1986 (SARA), and industrial facilities that the municipal permit applicant 
determines are contributing a substantial pollutant loading to the municipal storm 
sewer system. The program shall: 

(1) Identify priorities and procedures for inspections  and establishing and 
implementing control measures for such discharges. (40 C.F.R. § 122.26, subd. 
(d)(2)(iv)(B)(1) & (C)(1).) [Emphasis added.] 

There is a requirement in subdivision (d)(2)(iv)(B)(1) for implementing and enforcing "an 
ordinance, orders, or similar means to prevent illicit discharges to the municipal separate storm 
system." There is no express requirement in federal law, however, to inspect restaurants, 
automotive service facilities, retail gasoline outlets, or automotive dealerships. Nor does the 
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portion of the MS4 Program Evaluation Guide quoted by the State Water Board contain 
mandatory language to conduct inspections for these facilities. 

In its April 2008 comments, the State Water Board argues that this reading of the regulations is 
not reasonable, and that U.S. EPA acknowledged that the initial selection by MS4s was only a 
starting point. In its comments (p.15), the State Water Board also states: 

Because the federal mandate requires Water Boards to choose specific BNIPs 
[Best Management Practices] that are included in MS4 permits as requirements, 
the 'discretion' exercised in selecting those BMPs is necessarily a part of the 
federal mandate. It is not comparable to the discretion that the courts in Hayes or 
San Diego spoke of, where the state truly had a 'free choice.' The Los Angeles 
Water Board was mandated by federal law to select BMPs that would result in 
compliance with the federal MEP [Maximum Extent Practicable] standard. ... 
Therefore, it is clear that the mere exercise of discretion in selecting BMPs does 
not create a reimbursable mandate. 

The State Water Board would have the Commission read requirements into the federal law that 
are not there. The Commission, however, cannot read a requirement into a statute or regulation 
that is not on its face or its legislative history. 10o  

Based on the plain language of the federal regulations that are silent on the types of facilities at 
issue in the permit, the Commission finds that performing inspections at restaurants, automotive 
service facilities, retail gasoline outlets, or automotive dealerships, as specified in the permit, is 
not a federal mandate. 

Moreover, the requirement to inspect the facilities listed in the pettnit is an activity, as in the 
Long Beach Unified School Dist. case discussed above, 1°1  that is a specified action going beyond 
the federal requirement for inspections "to prevent illicit discharges to the municipal separate 
storm sewer system." (40 C.F.R. § 122.26, subd. (d)(2)(iv),(B)(1).) As such, the inspections are 
not federally mandated. 

The permit states in part: "Each Permittee shall inspect all facilities in the categories and at a 
level and frequency as specified ..." Based on the mandatory language in part 4C2a of the 
permit, the Commission finds that this part is a state mandate on the claimants to perform the 
inspections at restaurants, automotive service facilities, retail gasoline outlets, and automotive 
dealerships at the frequency and levels specified in the permit. 

Inspecting phase I industrial facilities (part 4C2b):  Part 4C2b of the permit regarding phase I 
industrial facilities requires the following: 

100  Gillett-Harris-Duranceau & Associates, Inc. v. Kemple (1978) 83 Cal.App.3d 214, 219-220. 
"Rules governing the interpretation of statutes also apply to interpretation of regulations." 
Diablo Valley College Faculty Senate v. Contra Costa Community College Dist. (2007) 148 
Cal.App.4th 1023, 1037. 
tot Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 

36 
Municipal Storm Water and Urban Runoff Discharges 

03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



b) Phase I Facilities m  

Permittees need not inspect facilities that have been inspected by the Regional 
Board within the past 24 months. For the remaining Phase I facilities that the 
Regional Board has not inspected, each Permittee shall conduct compliance 
inspections as specified below. 

Frequency of Inspection 

Facilities in Tier 1 Categories: 103  Twice during the 5-year term of the Order, 
provided that the first inspection occurs no later than August 1, 2004, and that 
there is a minimum interval of one year in between the first compliance inspection 
and the second compliance inspection. 

Facilities in Tier 2 Categories: 104  Twice during the 5-year term of the pemiit, 
provided that the first inspection occurs no later than August 1, 2004, Permittees 
need not perform additional inspections at those facilities determined to have no 
risk of exposure of industrial activity to stoiniwater. For those facilities that do 
have exposure of industrial activities to stormwater, a Permittee may reduce that 
frequency of additional compliance inspections to once every 5 years, provided 
that the Permittee inspects at least 20% of the facilities in Tier 2 each year. 

Level of Inspection: Each Peimittee shall confirm that each operator: 

102 On page 62 of the permit, U.S. EPA Phase I Facilities are defined as "facilities in specified 
industrial categories that are required to obtain an NPDES permit for storm water discharges, as 
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water 
effluent limitation guidelines, new source performance standards, or toxic pollutant effluent 
standards (40 CFR N); (ii) manufacturing facilities; (iii) oil and gas/mining facilities; 
(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites, 
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities; 
(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light 
manufacturing facilities. 
103 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (with Phase 
I facilities listed in italics): "Municipal landfills ... ; Hazardous Waste Treatment, Disposal and 
Recovery Facilities; Facilities Subject to SARA Title III ...; Restaurants; Wholesale trade (scrap, 
auto dismantling)... ; Automotive service facilities; Fabricated metal products ...; Motor freight 
...; Chemical/allied products ...; Automotive Dealers/Gas Stations ...; Primary Metals." 
104 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase 
I facilities listed in italics): "Electric/Gas/Sanitary ; Air Transportation ... ; 
Rubbers/Miscellaneous Plastics ...; Local/Suburban Transit ... ; Railroad Transportation ...; Oil 
& Gas Extraction ...; Lumber/Wood Products ...; Machinery Manufacturing ... ; Transportation 
Equipment ...; Stone, Clay, Glass, Concrete ...; Leather/Leather Products ...; Miscellaneous 
Manufacturing ... ; Food and kindred Products... ; Mining of Nonmetallic Minerals ... ; Printing 
and Publishing ...; Electric/Electronics ...; Paper and Allied Products ...; Furniture and 
Fixtures ...; Laundries ...; Instruments ...; Textile Mills Products ...; Apparel ..." 
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• has a current Waste Discharge Identification (WDID) number for facilities 
discharging stormwater associated with industrial activity, and that a Storm 
Water Pollution Prevention Plan is available on-site, and is effectively 
implementing BMPs in compliance with County and municipal ordinances, 
Regional Board Resolution 98-08, and the SQMP. 

The issue is whether these inspection requirements for phase I industrial facilities is a federal 
mandate. The governing federal regulation is 40 CFR section 122.26 (d)(2)(iv)(B)&(C), which 
is cited above. Specifically on point is subpart (C), which states that the proposed management 
program must include the following: 

(C) A description of a program to monitor and control pollutants in stormwater 
discharges to municipal systems from municipal landfills, hazardous waste 
treatment, disposal and recovery facilities, industrial facilities that are subject to 
section 313 of title III of the Superfund Amendments and Reauthorization Act of 
1986 (SARA), and industrial facilities that the municipal permit applicant 
determines are contributing a substantial pollutant loading to the municipal storm 
sewer system. The program shall: 

(1) Identify priorities and procedures for inspections  and establishing and 
implementing control measures for such discharges; (40 C.F.R. § 122.26, subd. 
(d)(2)(iyi(B)(1) & (C)(1).) [Emphasis added.] 

The phase I facilities in the permit are defined to include. 

(i) facilities subject to storm water effluent limitation guidelines, new source 
performance standards, or toxic pollutant effluent standards (40 CFR N); (ii) 
manufacturing facilities; (iii) oil and gas/mining facilities; (iv) hazardous waste  
treatment, storage, or disposal facilities; (v) landfills, land application sites, and  
open dumps; (vi) recycling facilities; (vii) steam electric power generating 
facilities; (viii) transportation facilities; (ix) sewage or wastewater treatment 
works; (x) light manufacturing facilities. (Permit, p. 62) 

And the Tier 1 facilities in the permit include municipal landfills, hazardous waste treatment, 
disposal and recovery facilities and facilities subject to SARA Title III (see peimit attachment B, 
pp. B-1 to B-2). Thus, there is a federal requirement to inspect these phase I and tier 1 facilities 
in the permit. The issue is whether this requirement constitutes a federal mandate on local 
agencies. The Commission finds that it does not. 

It is the state that mandates the phase I inspection and related activities in that the state freely 
chooses to impose the inspection and enforcement requirements on the local agency 
permittees. 105  This is because the federal regulatory scheme provides an alternative means of 
regulating and inspecting these industrial facilities under the state-enforced, statewide petinit, as 
follows: 

105 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593 - 1594. 
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(c) Application requirements for stormwater discharges associated with industrial 
activity106  and stormwater discharges associated with small construction activity - 

(1) Individual application. Dischargers of stormwater associated with industrial 
activity and with small construction activity are required to apply for an 
individual permit or seek coverage under a promulgated stormwater general  
permit. Facilities that are required to obtain an individual permit, or any discharge 
of stormwater which the Director is evaluating for designation (see 124.52(c) of 
this chapter) under paragraph (a)(1)(v) of this section and is not a municipal storm 
sewer, shall submit an NPDES application in accordance with the requirements of 
§ 122.21 as modified and supplemented by the provisions of this paragraph. 
[Emphasis added.] 

The state has issued a statewide general activity industrial permit (GIASP) that is enforced 
through the regional boards. 107  This, along with the statewide construction permit, is described 
in the pennit itself: 

To facilitate compliance with federal regulations, the State Board has issued two 
statewide general NPDES permits for stormwater discharges: one for stormwater 
from industrial sites [NPDES No. CAS000001, General Industrial Activity Storm 
Water PeHnit (GIASP)] and the other for stormwater from construction sites 
[NPDES No. CAS000002, General Construction Activity Storm Water Permit 
(GCASP)]. The GCASP was reissued on August 19, 1999. The GIASP was 
reissued on April 17, 1997. Facilities discharging stormwater associated with 
industrial activities and construction projects with a disturbed area of five acres or 
more are required to obtain individual NPDES permits for stormwater discharges, 
or to be covered by a statewide general permit by completing and filing a Notice 
of Intent (NOI) with the State Board. The USEPA guidance anticipates 
coordination of the state-administered programs for industrial and construction 
activities with the local agency program to reduce pollutants in stormwater 
discharges to the MS4. The Regional Board is the enforcement authority in the 
Los Angeles Region for the two statewide general permits regulating discharges 
from industrial facilities and construction sites, and all NPDES stormwater and 

106  According to 40 CFR § 122.26, (b)(14): "Storm water discharge associated with industrial 
activity means the discharge from any conveyance that is used for collecting and conveying 
storm water and that is directly related to manufacturing, processing or raw materials storage 
areas at an industrial plant. ... The following categories of facilities are considered to be 
engaging in "industrial activity" for purposes of paragraph (b)(14): [il]...M(x) Construction 
activity including clearing, grading and excavation, except operations that result in the 
disturbance of less than five acres of total land area. Construction activity also includes the 
disturbance of less than five acres of total land area that is a part of a larger common plan of 
development or sale if the larger common plan will ultimately disturb five acres or more." 

107  For example, page 2 of the Fact Sheet for the General Construction Activity Storm Water 
Permit states: "This General Permit shall be implemented and enforced by the nine California 
Regional Water Quality Control Boards (RWQCBs)." 

39 
Municipal Storm Water and Urban Runoff Discharges 

03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



non-stormwater pellnits issued by the Regional Board. These industrial and 
construction sites and discharges are also regulated under local laws and 
regulations. 1°8  

There is nothing in the federal statutes or regulations that would prevent the state (rather than 
local agencies) from performing the inspections of industrial facilities (specified in part 4C2b of 
the permit) under the state-enforced general permit. Nor does federal law require the owner or 
operator of the discharge to perform these activities in part 4C2b of the permit. In fact, the State 
Board collects fees for the regional boards for performing inspections under the GIASP (see 
Wat. Code, § 13260, subd. (d)(2)(B)(ii)). 

In its April 18, 2008 comments, the State Water Board asserts: 

Because the federal mandate requires Water Boards to choose specific BMPs 
[Best Management Practices] that are included in MS4 permits as requirements, 
the 'discretion' exercised in selecting those BMPs is necessarily a part of the 
federal mandate. It is not comparable to the discretion that the courts in Hayes or 
San Diego spoke of, where the state truly had a 'free choice.' The Los Angeles 
Water Board was mandated by federal law to select BMPs that would result in 
compliance with the federal MEP [Maximum Extent Practicable] standard. ... 
Therefore, it is clear that the mere exercise of discretion in selecting BMPs does 
not create a reimbursable mandate. 1°9  

The Commission disagrees. Inasmuch as the federal regulation (40 CFR § 122.26 (c)) authorizes 
coverage under a statewide general permit for the inspections of industrial activities, and the 
federal regulation (40 CFR § 122.26 (d)(2)(iv)(D)) does not expressly require those inspections 
to be performed by the county or cities (or the "owner or operator of the discharge") the 
Commission finds that the state has freely chosen 11°  to impose these activities on the permittees. 
Therefore, the Commission finds that there is no federal mandate on the claimants to perform 
inspections of phase I facilities as specified in part 4C2b of the permit. 

As to whether the permit is a state mandate, part 4C2b contains the following mandatory 
language: 

108 Permit, page 11, paragraph 22. 
109 State Water Board comments, submitted April 18, 2008, page 15. 
110 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593 - 1594. 
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b) Phase I Facilities 111  

Permittees need not inspect facilities that have been inspected by the Regional 
Board within the past 24 months. For the remaining Phase I facilities that the 
Regional Board has not inspected, each Permittee shall conduct compliance  
inspections as specified below. [Emphasis added.] 

Frequency of Inspection 

Facilities in Tier 1 Categories: 112  Twice during the 5-year term of the Order, 
provided that the first inspection occurs no later than August 1, 2004, and that 
there is a minimum interval of one year in between the first compliance inspection 
and the second compliance inspection. 

Facilities in Tier 2 Categories: 113  Twice during the 5-year term of the permit, 
provided that the first inspection occurs no later than August 1, 2004, Permittees 
need not perform additional inspections at those facilities determined to have no 
risk of exposure of industrial activity 114  to stormwater. For those facilities that do 

111  On page 62 of the permit, U.S. EPA Phase I Facilities are defined as "facilities in specified 
industrial categories that are required to obtain an NPDES permit for storm water discharges, as 
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water 
effluent limitation guidelines, new source performance standards, or toxic pollutant effluent 
standards (40 CFR N); (ii) manufacturing facilities; (iii) oil and gas/mining facilities; 
(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites, 
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities; 
(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light 
manufacturing facilities. 
112 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (with Phase 
I facilities listed in italics): "Municipal landfills ...; Hazardous Waste Treatment, Disposal and 
Recovery Facilities; Facilities Subject to SARA Title III ; Restaurants; Wholesale trade (scrap, 
auto dismantling)... ; Automotive service facilities; Fabricated metal products ... ; Motor freight 
...; Chemical/allied products ... ; Automotive Dealers/Gas Stations ...; Primary Metals." 
113 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase 
I facilities listed in italics): "Electric/Gas/Sanitary... ; Air Transportation ... ; 
Rubbers/Miscellaneous Plastics ... ; Local/Suburban Transit ... ; Railroad Transportation ...; Oil 
& Gas Extraction ...; Lumber/Wood Products ... ; Machinery Manufacturing ...; Transportation 
Equipment ...; Stone, Clay, Glass, Concrete ...; Leather/Leather Products ...; Miscellaneous 
Manufacturing ...; Food and kindred Products... ; Mining of Nonmetallic Minerals ... ; Printing 
and Publishing ... ; Electric/Electronics ...; Paper and Allied Products ...; Furniture and 
Fixtures ...; Laundries ...; Instruments ... ; Textile Mills Products ...; Apparel ..." 

114  "Storm water discharge associated with industrial activity means the discharge from any 
conveyance that is used for collecting and conveying storm water and that is directly related to 
manufacturing, processing or raw materials storage areas at an industrial plant. ... The following 
categories of facilities are considered to be engaging in "industrial activity" for purposes of 
paragraph (b)(14): 	(x) Construction activity including clearing, grading and excavation, 
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have exposure of industrial activities to stormwater, a Permittee may reduce that 
frequency of additional compliance inspections to once every 5 years, provided 
that the Permittee inspects at least 20% of the facilities in Tier 2 each year. 

Level of Inspection: Each Permittee shall confirm that each operator: 
▪ has a current Waste Discharge Identification (WDID) number for facilities 

discharging stormwater associated with industrial activity, and that a Storm 
Water Pollution Prevention Plan is available on-site, and is effectively 
implementing BMPs in compliance with County and municipal ordinances, 
Regional Board Resolution 98-08, and the SQMP. 

Based on this mandatory language to perform the inspections of phase I facilities as specified, 
the Commission finds that part 4C2b of the permit is a state-mandate. 

Inspecting construction sites (part 4E):  Part 4E of the permit contains the following 
requirements: 

▪ Implement a program to control runoff from construction activity at all 
construction sites within each permittees jurisdiction, and ensure the specified 
minimum requirements are effectively implemented at all construction sites. 
(Permit, 4E1.) 

For construction sites one acre or greater, each permittee shall: 

• Require the preparation and submittal of a Local SWPPP [Storm Water Pollution 
Prevention Plan], with specified contents, for approval prior to issuing a grading 
permit for construction projects. (Permit, 4E2a.) 

▪ Inspect all construction sites for stormwater quality requirements during routine 
inspections a minimum of once during the wet seasons. (Permit, 4E2b.) 

• Review the Local SWPPP for compliance with local codes, ordinances, and 
permits. (Permit, 4E2b.) 

• For inspected sites that have not adequately implemented their Local SWPPP, 
conduct a follow-up inspection to ensure compliance will take place within 2 
weeks. 

o If compliance has not been attained, take additional actions to achieve 
compliance (as specified in municipal codes). 

o If compliance has not been achieved, and the site is also covered under a 
statewide general construction stormwater permit, enforce the local ordinance 
requirements, and 

o If non-compliance continues the Regional Board shall be notified for further 
joint enforcement actions. (Permit, 4E2b.) 

except operations that result in the disturbance of less than five acres of total land area. 
Construction activity also includes the disturbance of less than five acres of total land area that is 
a part of a larger common plan of development or sale if the larger common plan will ultimately 
disturb five acres or more." [40 CFR §122.26 (b)(14), Emphasis added.] 
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• Require by March 10, 2003, before issuing a grading permit for all projects less 
than five acres requiring coverage under a statewide general construction 
stormwater permit, proof of a Waste Discharger Identification Number for filing a 
Notice of Intent for permit coverage and a certification that a SWPPP has been 
prepared by the project developer. A Local SWPPP may substitute for the State 
SWPPP if the Local SWPPP is at least as inclusive in controls and BMPs [Best 
Management Practices] as the State SWPPP (Permit, 4E2c.) 

• For sites five acres and greater: 

o Require, prior to issuing a grading permit for all projects requiring coverage 
under the state general permit, proof of a Waste Discharger Identification 
(WDID) number for filing a Notice of Intent (NOI) for coverage under the 
GCASP [General Construction Activity Storm Water Permit] and a 
certification that a SWPPP has been prepared by the project developer. A 
Local SWPPP may substitute for the State SWPPP if the Local SWPPP is at 
least as inclusive in controls and BMPs as the State SWPPP. 

o Require proof of an Notice of Intent (NOI) and a copy of the SWPPP at any 
time a transfer of ownership takes place for the entire development or portions 
of the common plan of development where construction activities are still on-
going. 

o Use an effective system to track grading permits issued by each permittee. 
(Permit, 4E3.) 

▪ For projects subject to the GCASP [General Construction Activity Statm Water 
Permit], permittees shall refer non-filers (i.e., those projects which cannot 
demonstrate that they have a WDID number) to the Regional Board, within 15 
days of making a determination. In making such referrals, permittees shall 
include, at a minimum, the following documentation: Project location; Developer; 
Estimated project size; and Records of communication with the developer 
regarding filing requirements. (Permit, 4E4b.) 

• Train employees in targeted positions (whose jobs or activities are engaged in 
construction activities including construction inspection staff) regarding the 
requirements of the stormwater management program no later than 
August 1, 2002, and annually thereafter. For pelmittees with a population of 
250,000 or more (2000 US Census), initial training shall be completed no later 
than February 3, 2003. Each permittee shall maintain a list of trained employees. 
(Permit, 4E5.) 

The applicable federal regulation (40 CFR § 122.26 (d)(2)(iv)(D)) on the issue of whether the 
inspection of construction sites is a federal mandate is as follows: 

(d) Application requirements for large 115  and medium 116  municipal separate storm 
sewer discharges. The operator 117  of a discharge from a large or medium 

115 c `(4) Large municipal separate storm sewer system means all municipal separate storm sewers 
that are either: (i) Located in an incorporated place with a population of 250,000 or more as 

43 
Municipal Storm Water and Urban Runoff Discharges 

03 -TC -04, 03 -TC- 19, 03 -TC-20, 03 -TC-21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



municipal separate storm sewer or a municipal separate storm sewer that is 
designated by the Director under paragraph (a)(1)(v) of this section, may submit a 
jurisdiction-wide or system-wide permit application. ... Permit applications for 
discharges from large and medium municipal storm sewers or municipal storm 
sewers designated under paragraph (a)(1)(v) of this section shall include; [1]...[T] 

(2) Part 2 of the application shall consist of: [Id...MI 

(iv) Proposed management program. A proposed management program covers 
the duration of the permit. It shall include a comprehensive planning process 
which involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design 
and engineering methods, and such other provisions which are appropriate. The 
program shall also include a description of staff and equipment available to 
implement the program. Separate proposed programs may be submitted by each 
coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs 
will be considered by the Director when developing permit conditions to reduce 
pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such 
programs shall be based on: [1]...[T] 

(D) A description of a program to implement and maintain structural and non-
structural best management practices to reduce pollutants in stormwater runoff 

determined by the 1990 Decennial Census by the Bureau of the Census (Appendix F of this part); 
or (ii) Located in the counties listed in appendix H, except municipal separate storm sewers that 
are located in the incorporated places, townships or towns within such counties; or (iii) Owned or 
operated by a municipality other than those described in paragraph (b)(4)(i) or (ii) of this section 
and that are designated by the Director as part of the large or medium municipal separate storm 
sewer system due to the interrelationship between the discharges of the designated storm sewer 
and the discharges from municipal separate storm sewers described under paragraph (b)(4)(i) or 
(ii) of this section. ..." (40 CFR § 122.26 (b)(4).) 
116 - "( Medium municipal separate storm sewer system means all municipal separate storm 
sewers that are either: (i) Located in an incorporated place with a population of 100,000 or more 
but less than 250,000, as determined by the 1990 Decennial Census by the Bureau of the Census 
(Appendix G of this part); or (ii) Located in the counties listed in appendix I, except municipal 
separate storm sewers that are located in the incorporated places, townships or towns within such 
counties; or (iii) Owned or operated by a municipality other than those described in paragraph 
(b)(7)(i) or (ii) of this section and that are designated by the Director as part of the large or 
medium municipal separate storm sewer system due to the interrelationship between the 
discharges of the designated storm sewer and the discharges from municipal separate storm 
sewers described under paragraph (b)(7)(i) or (ii) of this section. ..." (40 CFR § 122.26 (b)(7).) 

117  "Owner or operator means the owner or operator of any 'facility or activity' subject to 
regulation under the NPDES program." (40 CFR § 122.2.) 
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from construction sites to the municipal storm sewer system, which shall include: 

(3) A description of procedures for identifying priorities for inspecting sites  and 
enforcing control measures  which consider the nature of the construction activity, 
topography, and the characteristics of soils and receiving water quality; and ... 
[Emphasis added.] 

The language of the federal regulation indicates a duty to inspect construction sites and enforce 
control measures as specified in part 4E of the pennit. The Rancho Cucamonga case cited by the 
State Board also states that federal law requires NPDES permittees to inspect construction 
sites.'" 

The issue, however, is whether the federal requirements to inspect construction sites and enforce 
control measures amounts to a federal mandate on the local agencies. The Commission finds 
that it does not. First, the federal regulations quoted above do not specify the frequency or other 
specifics of the inspection program as the permit does. These are activities, as in the Long Beach 
Unified School Dist. case discussed above," 9  that are specified actions going beyond the federal 
requirement for inspections "to prevent illicit discharges to the municipal separate storm sewer 
system." (40 C.F.R. § 122.26, subd. (d)(2)(iv),(B)(1).) As such, it is not a federal mandate for 
the local agency pelinittees to inspect construction sites. 

Moreover, it is the state that mandates the inspections of construction sites and related activities 
in that the state freely chooses to impose the inspection and enforcement requirements on the 
local agency permittees. 12°  The federal regulations do not require: (1) a municipality to have a 
separate permit for construction activity or enforcement; or (2) that the inspections and related 
activities in part 4E of the permit be conducted by the owner or operator of the discharge. 
Rather, these activities may be conducted by the state under a state-wide, state-enforced, general 
permit, as stated in the federal stormwater regulation (40 CFR § 122.26 (c)), which states in part: 

(c) Application requirements for stormwater discharges associated with industrial 
activity [includes construction activity of five or more acres] and stormwater 
discharges associated with small construction activity 121 [construction activity 
from one to less than five acres]-- 

118 City of Rancho Cucamonga v. Regional Water Quality Control Bd. -Santa Ana Region, supra, 
135 Cal.App.4th 1377, 1390. 

119  Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
120 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593 - 1594. 

121  According to 40 CFR § 122.26, (b)(15): "Storm water discharge associated with small 
construction activity means the discharge of storm water from: (i) Construction activities 
including clearing, grading, and excavating that result in land disturbance of equal to or greater 
than one acre and less than five acres. Small construction activity also includes the disturbance of 
less than one acre of total land area that is part of a larger common plan of development or sale if 
the larger common plan will ultimately disturb equal to or greater than one and less than five 
acres. Small construction activity does not include routine maintenance that is performed to 
maintain the original line and grade, hydraulic capacity, or original purpose of the facility. The 
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(1) Individual application. Dischargers of stoimwater associated with industrial 
activity and with small construction activity are required to apply for an 
individual permit or seek coverage under a promulgated stormwater general  
permit. [Emphasis added.] 

The state has issued a statewide general construction permit, as described on page 11 of the 
permit as quoted above, which is enforced through the regional boards. 122  In fact, the State 
Board collects fees for the regional board for performing inspections under the GCASP (see Wat. 
Code, § 13260, subd. (d)(2)(B)(ii)). 

There is nothing in the federal statutes or regulations that would prevent the state (rather than 
local agencies) from performing the inspection of construction sites and related activities (in part 
4E of the permit) under the state-enforced general permit. Nor does federal law require the 
owner or operator of the discharge to perfoim these activities in part 4E of the permit. 
Therefore, the Commission finds that the requirement for local-agency permittees to inspect 
construction sites in section 4E of the permit is not a federal mandate. 

The Commission finds that, based on the peimit's mandatory language, the following activities 
in part 4E are state mandates on the permittees within the meaning of article XIII B, section 6: 

• Implement a program to control runoff from construction activity at all 
construction sites within each permittee's jurisdiction, and ensure the specified 
minimum requirements are effectively implemented at all construction sites. 
(Permit, 4E1.) 

For construction sites one acre or greater: 

• Require the preparation of a Local SWPPP [Storm Water Pollution Prevention 
Plan], with specified contents, for approval prior to issuing a grading permit for 
construction projects. (Permit, 4E2a.) 

▪ Inspect all construction sites for stormwater quality requirements during routine 
inspections a minimum of once during the wet seasons. (Permit, 4E2b.) 

• Review the Local SWPPP for compliance with local codes, ordinances, and 
permits. (Permit, 4E2b.) 

• For inspected sites that have not adequately implemented their Local SWPPP, 
conduct a follow-up inspection to ensure compliance will take place within 2 
weeks. 

o If compliance has not been attained, take additional actions to achieve 
compliance (as specified in municipal codes). 

Director may waive the otherwise applicable requirements in a general permit for a storm water 
discharge from construction activities that disturb less than five acres where: ..." 

122  For example, page 2 of the Fact Sheet for the General Construction Activity Storm Water 
Peimit states: "This General Permit shall be implemented and enforced by the nine California 
Regional Water Quality Control Boards (RWQCBs)." 
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o If compliance has not been achieved, and the site is also covered under a 
statewide general construction stonnwater permit, enforce the local ordinance 
requirements, and 

o If non-compliance continues, notify the Regional Board for further joint 
enforcement actions. (Permit, 4E2b.) 

▪ Require by March 10, 2003, before issuing a grading permit for all projects less 
than five acres requiring coverage under a statewide general construction 
stormwater permit, proof of a Waste Discharger Identification Number for filing a 
Notice of Intent for permit coverage and a certification that a SWPPP has been 
prepared by the project developer. A Local SWPPP may substitute for the State 
SWPPP if the Local SWPPP is at least as inclusive in controls and BMPs [Best 
Management Practices] as the State SWPPP. (Permit, 4E2c.) 

▪ For sites five acres and greater: 

o Require, prior to issuing a grading permit for all projects requiring coverage 
under the state general penult, proof of a Waste Discharger Identification 
(WDID) number for filing a Notice of Intent (NOI) for coverage under the 
GCASP [General Construction Activity Storm Water Permit] and a 
certification that a SWPPP has been prepared by the project developer. A 
Local SWPPP may substitute for the State SWPPP if the Local SWPPP is at 
least as inclusive in controls and BMPs as the State SWPPP. 

o Require proof of an Notice of Intent (NOI) and a copy of the SWPPP at any 
time a transfer of ownership takes place for the entire development or portions 
of the common plan of development where construction activities are still on-
going. 

o Use an effective system to track grading permits issued by each permittee. 
(Permit, 4E3.) 

• For projects subject to the GCASP [General Construction Activity Storm Water 
Permit], permittees shall refer non-filers (i.e., those projects which cannot 
demonstrate that they have a WDID number) to the Regional Board, within 
15 days of making a determination. In making such referrals, pennittees shall 
include, at a minimum, the following documentation: Project location; Developer; 
Estimated project size; and Records of communication with the developer 
regarding filing requirements. (Permit, 4E4b.) 

• Train employees in targeted positions (whose jobs or activities are engaged in 
construction activities including construction inspection staff) regarding the 
requirements of the stormwater management program no later than August 
1, 2002, and annually thereafter. For permittees with a population of 250,000 or 
more (2000 US Census), initial training shall be completed no later than 
February 3, 2003. Each permittee shall maintain a list of trained employees. 
(Permit, 4E5.) 

One of the requirements in part 4E3c of the permit is to: "Use an effective system to track 
grading permits issued by each permittee. To satisfy this requirement, the use of a database or 
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GIS system is encouraged, but not required." The Commission finds that, based on the plain 
language of this provision, using an effective system to track grading permits is a state mandate, 
although use of a database or GIS system is not. 

Overall, the Commission finds that the permit provisions (parts 4C2a, 4C2b, 4E & 4F5c3) are 
subject to article XIII B, section 6, of the California Constitution. 

Issue 2: 	Do the transit trash receptacle and inspection permit provisions (Parts 4C2a, 
4C2b, 4E, and 4F5c3) impose a new program or higher level of service? 

The next issue is whether the permit provisions at issue, i.e., found above to be state-mandated, 
are a program, and whether they are a new program or higher level of service. 

First, courts have defined a "program" for purposes of article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 123  

The State Water Board, in its April 2008 comments, argues that the NPDES program is not a 
program because "the NPDES permit program, and the stormwater requirements specifically, are 
not peculiar to local government. Industrial and construction facilities must also obtain NPDES 
stormwater permits." 

In comments submitted June 25, 2008, the cities call the State Board's argument inapposite, and 
cite the Carmel Valley Fire Protection District case 124  regarding whether the permit constitutes a 
"program." According to claimant, "[Ole test is not whether the general program applies to both 
governmental and non-governmental entities. The test is whether the specific executive orders at 
issue apply to both government and non-governmental entities." 

The Commission finds that the permit activities constitute a program within the meaning of 
article XIII B, section 6. The permit activities are limited to local governmental entities. The 
permit defines the "permittees" as the County of Los Angeles and 84 incorporated cities within 
the Los Angeles County Flood Control District (Permit, p. 1 & attachment A). The permit lists 
no private entities as "permittees." Moreover, the permit provides a service to the public by 
preventing or abating pollution in waterways and beaches in Los Angeles County. (Or as stated 
on page 13 of the permit: "The objective of this Order is to protect the beneficial uses of 
receiving waters in Los Angeles County.") Therefore, the Commission finds that the permit is a 
program within the meaning of article XIII B, section 6. 

In its comments on the draft staff analysis submitted June 5, 2009, the State Board disagrees with 
this conclusion because NPDES permits may also apply to private entities. 

The State Board made this same argument in County of Los Angeles v. Commission on State 
Mandates, which the court addressed by stating: "[T]he applicability of permits to public and 
private dischargers does not inform us about whether a particular permit or an obligation 

123  San Diego Unified School Dist., supra, 33 Ca1.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California, supra, 43 Ca1.3d 46, 56; Lucia Mar, supra, 44 
Ca1.3d 830, 835.) 

124  Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 521, 537. 
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thereunder imposed on local governments constitutes a state mandate necessitating subvention 
under article XIII B, section 6. 125  

In other words, the issue is not whether NPDES permits generally constitute a "program" within 
the meaning of article XIII B, section 6. The only issue before the Commission is whether the 
permit in this test claim (Los Angeles Regional Quality Control Board Order No. 01-182, Permit 
CAS004001) constitutes a program because this permit is the only one over which the 
Commission has jurisdiction. Because they apply exclusively to local agencies, the Commission 
finds that the activities (parts 4C2a, 4C2b, 4E & 4F5c3) in this permit (Los Angeles Regional 
Quality Control Board Order No. 01-182, Permit CAS004001) constitute a program within the 
meaning of article XIII B, section 6. 

The next step to determine whether the permit is a new program or higher level of service, the 
permit is compared to the legal requirements in effect immediately before its adoption. 126  

The Commission finds that local agencies were not required by state or federal law to place and 
maintain trash receptacles at transit stops before the permit was adopted. Whether or not most 
cities or counties do so, as argued by the State Water Board in its April 2008 comments, is not 
relevant to finding a state-mandated new program or higher level of service because even if they 
do, Government Code section 17565 states: "If a local agency ... at its option, has been incurring 
costs which are subsequently mandated by the state, the state shall reimburse the local agency ... 
for those costs incurred after the operative date of the mandate." 

Because the transit trash receptacle requirement is newly mandated by the permit, and based on 
the plain language of part 4F5c3 of the permit, the Commission finds that it is a new program or 
higher level of service to place trash receptacles at transit stops and maintain them as specified in 
the permit. 

For the same reason, the Commission finds that the inspections and enforcement activities at 
industrial and commercial facilities, including restaurants, automotive service facilities, retail 
gasoline outlets, automotive dealerships, and phase I facilities (in parts 4C2a & 4C2b of the 
permit) as well as inspection and enforcement at construction sites (in part 4E of the permit) are 
a new program or higher level of service. These were not required activities of the permittees 
prior to the permit's adoption. 

In sum, the Commission finds that all the permit provisions at issue in this test claim impose a 
new program or higher level of service within the meaning of article XIII B, section 6 of the 
California Constitution. 

Issue 3: 	Do the transit trash receptacle and inspection permit provisions (Parts 4C2a, 
4C2b, 4E & 4F5c3) impose costs mandated by the state within the meaning of 
Government Code sections 17514 and 17556? 

125 County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 919. 
126 San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878; Lucia Mar, supra, 44 Ca1.3d 830, 
835. 
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The final issue is whether the permit provisions impose costs mandated by the state, 127  and 
whether any statutory exceptions listed in Government Code section 17556 apply to the test 
claims. Government Code section 17514 defines "cost mandated by the state" as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January I, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

Government Code section 17564 requires reimbursement claims to exceed $1000 to be eligible 
for reimbursement. 

In test claims 03-TC-20 and 03-TC-21, the cities' claimant representative declares (p. 24) that 
the cities will incur costs estimated to exceed $1000 to implement the permit conditions. 

In test claim 03-TC-04, the County of Los Angeles states (p. 18) that the costs in providing the 
services claimed "far exceed the minimum reimbursement amount of $1000 per annum." In the 
attached declaration for Transit Trash Receptacles, the County declares (pp. 22-23) the following 
itemization of costs from December 13, 2001 to October 31, 2002: 

(1) Identify all transit stops in the jurisdiction: $19,989.17; 

(2) Select proper trash receptacle design, evaluate proper placement, specification and 
drawing preparation: $38,461.87; 

(3) Preliminary engineering works (construction contract preparation, specification 
reviewing process, bid advertising and awarding): $19,662.02; 

(4) Construct and install trash receptacle units: $230,755.58, construction management 
$34,628.31; 

(5) Trash collection and receptacle maintenance in FY 2002-03, $3,513.94, maintenance 
contractor costs for maintaining and collecting trash in FY 2002-03, $93,982.50; 

(6) Projected costs for on-going maintenance in FY 2003-04, $375,570.00. 

Similarly, attached to claim 03-TC-19 (pp. 20-21) are declarations that itemize the County of 
Los Angeles' costs for Inspection of Industrial/Cornmercial Facilities program, from 
December 13, 2001 to September 15, 2003, as follows: 

(1) inspect 1744 restaurants: $234,931.83; 

(2) inspect 1110 automotive service facilities: $149,526.36; 

(3) inspect 249 retail gasoline outlets and automotive dealerships: $33,542.45; 

(4) Identify and inspect all Phase I (387 Tier 1 and 543 Tier 2) facilities within the 
jurisdiction: $125,155.31; 

(5) Total $543,155.95. 

127 Lucia Mar, supra, 44 Ca1.3d 830, 835; Government Code section 17514. 
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These declarations illustrate that the costs associated with the permit activities exceed $1,000. 
The Commission, however, cannot find "costs mandated by the state" within the meaning of 
Government Code section 17514 if any exceptions in Government Code section 17556 apply, 
which is discussed below. 

A. Did the claimants request the activities in the permit within the meaning of Government 
Code section 17556, subdivision (a)? 

The first issue is whether the claimants requested the activities in the permit. The Department of 
Finance and the State Water Board both asserted that they did. As discussed above, the 
claimants were required to submit a Report of Waste Discharge and Stormwater Quality 
Management Plan before the permit was issued. 

Government Code section 17556, subdivision (a), provides that the Commission shall not find 
costs mandated by the state if: 

(a) The claim is submitted by a local agency ... that requested legislative 
authority for that local agency ... to implement the program specified in the 
statute, and that statute imposes costs upon that local agency or school district 
requesting the legislative authority. A resolution from the governing body or a 
letter from a delegated representative of the governing body of a local agency ... 
that requests authorization for that local agency ... to implement a given program 
shall constitute a request within the meaning of this subdivision. 

Based on the language of the statute, section 17556, subdivision (a), does not apply because the 
permit is not a statute, the claimants did not request "legislative authority" to implement the 
permit, and the record lacks any resolutions adopted by the claimants. Therefore, the 
Commission finds that the claimants did not request the activities in the permit within the 
meaning of Government Code section 17556, subdivision (a). 

B. Do the claimants have fee authority for the permit activities within the meaning of 
Government Code section 17556, subdivision (d)? 

Government Code section 17556, subdivision (d), states: 

The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency ... if, after a hearing, the 
commission finds any one of the following: [11]...[11] (d) The local agency ... has 
the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of service. 

The constitutionality of Government Code section 17556, subdivision (d), was upheld by the 
California Supreme Court in County of Fresno v. State of California, 128  in which the court held 
that the term "costs" in article XIII B, section 6, excludes expenses recoverable from sources 
other than taxes. The court stated: 

Section 6 was included in article XIII B in recognition that article XIII A of the 
Constitution severely restricted the taxing powers of local governments. (See 
County of Los Angeles, supra, 43 Ca1.3d at p. 61.) The provision was intended to 

128 County of Fresno v. State of California , supra, 53 Ca1.3d 482. 
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preclude the state from shifting financial responsibility for carrying out 
governmental functions onto local entities that were ill equipped to handle the 
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Ca1.3d 830, 
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was designed to 
protect the tax revenues of local governments from state mandates that would 
require expenditure of such revenues. Thus, although its language broadly 
declares that the "state shall provide a subvention of funds to reimburse ... local 
government for the costs [of a state-mandated new] program or higher level of 
service," read in its textual and historical context section 6 of article XIII B 
requires subvention only when the costs in question can be recovered solely from 
tax revenues. 

In view of the foregoing analysis, the question of the facial constitutionality of 
section 17556(d) under article XIII B, section 6, can be readily resolved. As 
noted, the statute provides that "The commission shall not find costs mandated by 
the state ... if, after a hearing, the commission finds that" the local government 
"has the authority to levy service charges, fees, or assessments sufficient to pay 
for the mandated program or increased level of service." Considered within its 
context, the section effectively construes the term "costs" in the constitutional 
provision as excluding expenses that are recoverable from sources other than 
taxes. Such a construction is altogether sound. As the discussion makes clear, the 
Constitution requires reimbursement only for those expenses that are recoverable 
solely from taxes. It follows that section 17556(d) is facially constitutional under 
article XIII B, section 6. 129  

In Connell v. Superior Court, 13°  the dispute was whether local agencies had sufficient fee 
authority for a mandate involving increased purity of reclaimed wastewater used for certain types 
of irrigation. The court cited statutory fee authority for the reclaimed wastewater, and noted that 
the water districts did not dispute their fee authority. Rather, the water districts argued that they 
lacked "sufficient" fee authority in that it was not economically feasible to levy fees sufficient to 
pay the mandated costs. In finding the fee authority issue is a question of law, the court stated 
that Government Code section 17556, subdivision (d), is clear and unambiguous, in that its plain 
language precludes reimbursement where the local agency has the authority, i.e., the right or the 
power, to levy fees sufficient to cover the costs of the state-mandated program." The court 
rejected the districts' argument that "authority" as used in the statute should be construed as a 
"practical ability in light of surrounding economic circumstances" because that construction 
cannot be reconciled with the plain language of section 17556, and would create a vague 
standard not capable of reasonable adjudication. The court also said that nothing in the fee 
authority statute (Wat. Code, § 35470) limited the authority of the Districts to levy fees 
"sufficient" to cover their costs. Thus, the court concluded that the plain language of section 

129 County of Fresno v. State of California, supra, 53 Ca1.3d 482, 487. 
130 Connell v. Superior Court (1997) 59 Cal.App.4th 382. 
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17556 made the fee authority issue solely a question of law, and that the water districts could not 
be reimbursed due to that fee authority: 31  

In its April 18, 2008 comments (p. 19), the State Board asserted that the claimants have fee 
authority to pay for the trash receptacle and inspection programs in the permit. Likewise, the 
Department of Finance, in its March 2008 comments, states that "some local agencies have set 
fees to be used toward funding the claimed permit activities" that should be considered offsetting 
revenues. 

Los Angeles County, in its comments submitted in June 2008, states (p. 2) that it is "without 
sufficient fee authority to recover its costs." The County points out that the state or regional 
board has fee authority in Water Code section 13260, subdivision (d)(2)(B)(iii) for inspections of 
industrial and commercial facilities, but those fees are not shared with the County or the cities: 32 

 The County also states that the inspections are to determine compliance with the general 
industrial permit that is enforced by the regional boards: 33  

In their comments received June 25, 2008, the city claimants assert that they do not have fee 
authority. The cities first note that, for facilities that hold state-issued general industrial or 
general construction stormwater permits, the state already imposes an annual fee and therefore 
has occupied the field (Wat. Code, § 13260, subd. (d)(2)(B)(iii)). The cities also relate the 
difficulty of imposing a fee for inspecting restaurants, automotive service facilities, retail 
gasoline outlets and automotive dealerships because, although the cities could enact a general 
businesses license on all businesses, "the cities could not charge other businesses for the cost of 
inspecting this subgroup without again running the risk of charging fees on the other businesses 
for services not related to regulation of them." The cities also dispute the State Water Board's 
assertion that transit users could be charged a fee for the transit trash receptacles because the 
County and cities do not operate the transit system. 

131 Connell v. Superior Court, supra, 59 Cal.App.4th 382, 398 -402. 
132 Water Code section 13260, subdivision (d)(2)(B)(i) - (iii) states: 

(i) Notwithstanding subparagraph (A), the fees collected pursuant to this section 
from stormwater dischargers that are subject to a general industrial or 
construction stormwater peimit under the national pollutant discharge elimination 
system (NPDES) shall be separately accounted for in the Waste Discharge Permit 
Fund. (ii) Not less than 50 percent of the money in the Waste Discharge Permit 
Fund that is separately accounted for pursuant to clause (i) is available, upon 
appropriation by the Legislature, for expenditure by the regional board with 
jurisdiction over the permitted industry or construction site that generated the fee 
to carry out stormwater programs in the region. (iii) Each regional board that 
receives money pursuant to clause (ii) shall spend not less than 50 percent of that 
money solely on stormwater inspection and regulatory compliance issues 
associated with industrial and construction stormwater programs. 

133 Page 3 of the General Industrial Permit states in part: "Following adoption of this General 
Permit, the Regional Water Boards shall enforce its provisions." 
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In comments on the draft staff analysis submitted in June 2009, the League of California Cities 
and California State Association of Counties (CSAC) question whether the decisions in Connell 
(1997), and County of Fresno (1991), can any longer be cited as good authority for the 
constitutionality of Government Code section 17556, subdivision (d), given the voter-approval 
requirement of Proposition 218 (discussed below) added to the state Constitution in 1996. 
Proposition 218 requires, among other things, that new or increased property-related fees be 
approved by a majority of the affected property owners, or two-thirds registered voter approval, 
or weighted ballot approval by the affected property owners, except for property-related fees for 
sewer, water, or refuse collection services (Cal. Const., art. XIII D, § 6, subd. (c)). 

The League and CSAC also urge the Commission, to the extent there may be legal doubt 
whether a local agency has the authority to impose a fee, to not find that the fee authority 
exception to reimbursement in Government Code section 17556, subdivision (d), applies. 

The Commission disagrees with the League and CSAC. The Commission cannot ignore the 
precedents of Connell or County of Fresno, or find that they conflict with article XIII D of the 
California Constitution (Proposition 218), until the issue is decided by a court of law. With 
regards to Government Code section 17556, subdivision (d), article III, section 3.5 of the 
California Constitution forbids the Commission or any state agency from declaring a statute 
unenforceable or refusing to enforce it on the basis of its unconstitutionality unless an appellate 
court declares that it is unconstitutional. Since no appellate court has so declared, the 
Commission is bound to uphold and analyze the application of Government Code section 17556, 
subdivision (d), to this test claim. 

The issue of local fee authority for the municipal stormwater permit activities, however, is one of 
first impression for the Commission. Although there are no authorities directly on point, some 
legal principles emerge that guide the analysis, as discussed below. 

1. Local fee authority to inspect commercial and industrial and construction sites (parts 
4C2a, 4C2b & 4E) 

Fee authority to inspect under the police power:  The law on local government fee authority 
begins with article XI, section 7, of the California Constitution, which states: "A county or city 
may make and enforce within its limits all local, police, sanitary, and other ordinances and 
regulations not in conflict with general laws." 

The Third District Court of Appeal has stated that article XI, section 7, includes the authority to 
impose fees. In Mills v. Trinity County, 134  a taxpayer challenged a county ordinance that 
imposed new and increased fees for county services in processing subdivision, zoning, and other 
land-use applications that had been adopted without the two-thirds affirmative vote of the county 
electors. In upholding the fees, the court stated: 

[S]o long as the local enactments are not in conflict with general laws, the power 
to impose valid regulatory fees does not depend on legislatively authorized taxing 
power but exists pursuant to the direct grant of police power under article XI, 
section 7, of the California Constitution: 35  

134  Mills v. County of Trinity (1980) 108 Cal.App.3d 656. 

135  Mills v. County of Trinity, supra, 108 Cal.App.3d 656, 662. 
54 

Municipal Storm Water and Urban Runoff Discharges 
03 -TC-04, 03 -TC- 19, 03 -TC-20, 03 -TC -21 

Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



In addition to the Mills case, courts have held that water pollution prevention is a valid exercise 
of government police power. 136  And municipal inspections in furtherance of sanitary regulations 
have been upheld as "an exercise of that branch of the police power which pertains to the public 
health." 137  

In Sinclair Paint v. State Board of Equalization, 138  the California Supreme Court upheld a fee 
imposed on manufacturers of paint that funded a child lead-poisoning program, ruling it was a 
regulatory fee and not a special tax requiring a two-thirds vote under article XIII A, section 4, of 
the California Constitution (Proposition 13). The court recognized that determining under 
Proposition 13 whether impositions were fees or taxes is a question of law. In holding that the 
fee on paint manufacturers was "regulatory" and not a special tax, the court stated: 

From the viewpoint of general police power authority, we see no reason why 
statutes or ordinances  calling on polluters or producers of contaminating products 
to help in mitigation or cleanup efforts should be deemed less "regulatory" in 
nature than the initial permit or licensing programs that allowed them to operate. 

Viewed as a mitigating effects measure, [the fee] is comparable in character to 
several police power measures imposing fees to defray the actual or anticipated 
adverse effects of various business operations. 139  [Emphasis added.] 

The Sinclair Paint court also recognized that regulatory fees help to prevent pollution when it 
stated: "imposition of 'mitigating effects' fees in a substantial amount ... also 'regulates' future 
conduct by deterring further manufacture, distribution, or sale of dangerous products, and by 
stimulating research and development efforts to produce safer or alternative products." 14°  

Although the court's holding in Sinclair Paint applied to a state-wide fee, the language it used 
(putting "ordinances" in the same category as "statutes") recognizes that local agencies also have 
the police power to impose regulatory fees. Moreover, the court relied on local government 
police power cases in its analysis."' 

136  Freeman v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408. 

137  Sullivan v. City of Los Angeles Dept. of Bldg. & Safety (1953) 116 Cal.App.2d 807, 811. 

138  Sinclair Paint v. State Board of Equalization (1997) 15 Ca1.4th 866. 

139  Sinclair Paint v. State Board of Equalization, supra, 15 Ca1.4th 866, 877. 

140  Sinclair Paint v. State Board of Equalization, supra, 15 Ca1.4th 866, 877. 

141  Sinclair Paint v. State Board of Equalization, supra, 15 Ca1.4th 866, 873. The Court stated: 
"Because of the close, 'interlocking' relationship between the various sections of article XIII A 
(Citation omitted) we believe these "special tax" cases [under article XIII A, § 3, state taxes] 
may be helpful, though not conclusive, in deciding the case before us. The reasons why 
particular fees are, or are not, "special taxes" under article XIII A, section 4, [local government 
taxes] may apply equally to section 3 cases." 
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A regulatory fee is an imposition that funds a regulatory program 142  and is "enacted for purposes 
broader than the privilege to use a service or to obtain a permit. ...the regulatory program is for 
the protection of the health and safety of the public." 143  Courts will uphold regulatory fees if 
they comply with the following principles: 

Fees charged for the associated costs of regulatory activities are not special taxes 
under an article XIII A section 4 analysis if the "fees do not exceed the reasonable 
cost of providing services necessary to the activity for which the fee is charged 
and [they] are not levied for unrelated revenue purposes." [Citations omitted] "A 
regulatory fee may be imposed under the police power when the fee constitutes an 
amount necessary to carry out the purposes and provisions of the regulation." 
[Citations omitted] "Such costs ... include all those incident to the issuance of the 
license or permit, investigation, inspection, administration, maintenance of a 
system of supervision and enforcement." [Citations omitted] Regulatory fees are 
valid despite the absence of any perceived "benefit" accruing to the fee payers. 
[Citations omitted] Legislators "need only apply sound judgment and consider 
'probabilities according to the best honest viewpoint of informed officials' in 
determining the amount of the regulatory fee." 144  [Emphasis added.] 

Local fees for inspections of commercial and industrial facilities, and construction sites, would 
be preventative and could be imposed to comply with the criteria the courts have used to uphold 
regulatory fees, articulated above. And the regulatory fees fall within the local police power to 
prevent, clean up, or mitigate pollution. 

Therefore, pursuant to article XI, section 7, the Commission finds that the claimants have fee 
authority within the meaning of Government Code section 17556, subdivision (d), sufficient to 
carry out the mandated activities in parts 4C2a, 4C2b and 4E of the permit. Therefore, the 
Commission finds that there are no "costs mandated by the state" within the meaning of 
Government Code section 17514 and 17556 to perform the activities in those parts of the permit 
(commercial, phase I, and construction site inspections and related activities). 

In fact, in June 2005, claimant Covina adopted stormwater inspection fees on restaurants, retail 
gasoline outlets, automotive service facilities, etc., as part of its business license fee, expressly 
for the purpose of complying with the permit at issue in this test claim. 145  

Statutory fee authority to operate and maintain storm drains:  Health and Safety Code 
section 5471 expressly authorizes cities and counties to charge fees for storm drainage 
maintenance and operation services: 

142  California Assn. of Prof. Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4th 935, 
950. 

143  Mid. 

144  California Assn . of Prof. Scientists v. Dept. of Fish and Game, supra, 79 Cal.App.4th 935, 
945. 

145  City of Covina, Resolution No. 05-6455. 

56 
Municipal Storm Water and Urban Runoff Discharges 

03 -TC -04, 03 -TC- 19, 03 -TC -20, 03 -TC -21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



[A]any entity 146  shall have power, by an ordinance approved by a two-thirds vote 
of the members of the legislative body thereof, to prescribe, revise and collect, 
fees, tolls, rates, rentals, or other charges for services and facilities furnished by it, 
either within or without its territorial limits, in connection with its water, 
sanitation, storm drainage, or sewerage system. ... Revenues derived under the 
provisions in this section, shall be used only for the acquisition, construction, 
reconstruction, maintenance, and operation of water systems and sanitation, storm  
drainage, or sewerage facilities .... 

The statute makes no mention of "inspecting" commercial or industrial facilities or construction 
sites. Rather, the fee revenues are used for "maintenance and operation" of storm drainage 
facilities. Thus, for the types of businesses regulated by the permit (restaurants, automotive 
service facilities, retail gasoline outlets, automotive dealerships, phase I facilities, as defined, and 
construction sites) the Commission cannot find that pursuant to Health and Safety Code section 
5471, the claimants have fee authority "sufficient" to pay for the mandated inspection program 
within the meaning of Government Code section 17556. The statute's "operation and 
maintenance" of storm drainage facilities does not encompass the state-mandated inspections of 
the facilities or construction sites specified in the permit. 

2. Local fee authority under the police power and the Public Resources Code to place and 
maintain trash receptacles at transit stops (Permit, 4F5c3) 

As discussed above, part 4F5c3 of the permit requires the County and cities to place and 
maintain trash receptacles at transit stops in their jurisdictions. Public Resources Code section 
40059, subdivision (a), suggests that the County and cities have fee authority to perform this 
activity as follows: 

(a) Notwithstanding any other provision of law, each county, city, district, or 
other local governmental agency may determine all of the following: (1) Aspects 
of solid waste handling which are of local concern, including, but not limited to, 
frequency of collection, means of collection and transportation, level of services, 
charges and fees, and nature, location, and extent of providing solid waste 
handling services. 

The statute gives local governments the authority over the "nature, location and extent of 
providing solid waste handling services" and is broad enough to encompass "placing and 
maintaining" receptacles at transit stops. The statute also provides local governments with broad 
authority over the "level of services, charges and fees." 

The draft staff analysis determined that the claimants had fee authority under Public Resources 
Code section 40059 and the police power (Cal. Const. art. XI, § 7) to install and maintain trash 
receptacles at transit stops and recommended that the Commission deny the test claim with 
respect to part 4F5c3 of the permit. 

146 	• 	• Entity is defined to include "counties, cities and counties, cities, sanitary districts, county 
sanitation districts, sewer maintenance districts, and other public corporations and districts 
authorized to acquire, construct, maintain and operate sanitary sewers and sewerage systems." 
Health and Safety Code section 5470, subdivision (e). 
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The city claimants, in June 2009 comments on the draft staff analysis, argue that section 40059, 
subdivision (a), does not apply here because it was adopted as a "savings provision" in 
legislation establishing the Integrated Waste Management Board (IWMB) in order to ensure that 
local trash collection agreements would not be affected by the IWMB legislation. The cities also 
cite Waste Resources Technologies v. Department of Public Health (1994) 23 Cal.app.4th 299, 
which held that the statute reflected the Legislature's intent to allow for local regulation of waste 
collection. According to the cities, the statute "was not intended as an imprimatur for local 
agencies to assess fees on their residents or on businesses to pay for the costs of trash generated 
by transit users when that requirement was established not as a matter of local choice but rather 
state mandate." (Comments, p. 7.) 

The cities also argue that a valid fee must have a causal connection or nexus between the person 
or entity paying the fee, and the benefit or burden being addressed. Claimants assert that there is 
no group on which the claimants can assess a fee that has a relationship with the trash receptacles 
because the burden is created by the transit riders but benefits the public at large. City claimants 
also argue that they cannot assess fees on transit agencies or increase transit fares to recoup the 
cost of installing and maintaining trash receptacles because they have no authority to do so. As 
an example, the claimants cite the Metropolitan Transit Authority's (the largest public transit 
operator in Los Angeles County) authority to set fares (Pub. Util. Code, § 30638) that rests 
exclusively with the MTA's board. 

As to the police power, City claimants argue that they cannot use it to assess fees on property 
owners or businesses for the cost of transit trash receptacles because doing so would collect more 
than the actual cost of the collection and thereby create a special tax that would require a two-
thirds vote (Cal. Const. art. XIII A, § 4). And according to the claimants, they do not have 
statutory fee authority to assess property owners for the cost of installing and maintaining trash 
receptacles. Finally, claimants assert that a fee on property owners for transit stop trash 
receptacles, even if it were not a special tax, would require a vote under Proposition 218 (Cal. 
Const., art. XIII D). 

The County of Los Angeles, in its June 2009 comments on the draft staff analysis, argues that 
local agencies do not have fee authority over bus operators, and for support cites Biber Electric 
Co. v. City of San Carlos (1960) 181 Cal.App.2d 342, which held that a local fee would conflict 
with a general state Vehicle Code provision. The County also asserts that no fee could be 
imposed on bus riders because the pollution prevention would benefit all county residents, not 
only those riding buses, and that such a fee would require a vote under Proposition 218 because 
the fee's purpose would be excluding trash from storm drains rather than routine collection. 

The League of California Cities and CSAC, in their June 2009 comments on the draft staff 
analysis, criticize the conclusion that fee authority exists for transit trash receptacles because the 
analysis does not discuss upon whom the fee would be imposed. They also dispute the 
application of the Connell case because the issue is not whether the fee is economically feasible, 
but whether it is legally feasible. The League and CSAC point out that local agencies have no 
authority to impose the fee on transit agencies or their ridership, and that Proposition 218 
imposes procedural and substantive requirements on adjacent business owners and residences, so 
that the local agency could not impose the fee or assessment on them without their consent. 
Thus, the League and CSAC argue that the local agencies do not have fee authority pursuant to 
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Government Code section 17556, subdivision (d): "sufficient to pay for the mandated program or 
increased level of service." 

After considering these arguments, the Commission agrees that Government Code section 
17556, subdivision (d), does not apply to the placement and maintenance of transit trash 
receptacles as specified in the permit because the claimants do not have the authority to impose 
fees. 

Michael Lauffer was asked at the Commission hearing on July 31, 2009, why the transit trash 
requirement in the permit was not imposed on transit agencies. Mr. Lauffer testified that transit 
agencies were not named historically on the permits, and that the Board, at the time it established 
the requirements, thought it was appropriate to place them on municipalities. He also testified 
that nothing would prevent the municipalities under the permit from working with Metropolitan 
Transit Authority (MTA) to cooperatively implement the transit trash requirement, or to have the 
MTA carry out the primary obligation for meeting it. He added that the transit stops were public 
facilities, the language used in the federal regulations, which is why the permit included the 
requirement to place the trash receptacles there. 147  

Because the trash receptacles are required to be placed at transit stops that would typically be on 
city property (sidewalks) 148  or transit district property (for bus or metro or subway stations), 
there are no entities on which the claimants would have authority to impose the fees. The plain 
language of Public Resources Code section 40059 provides no fee authority over transit districts 
or transit riders, and the Metropolitan Transit Authority's fee statutes grant fee authority 
exclusively to its board (Pub. Util. Code, §§ 30638 & 130051.12). 

Additionally, the claimants do not have fee authority under the police power because they do not 
provide the "services necessary to the activity for which the fee is charged." 149  

Thus, the Commission finds that part 4F5c3 of the permit imposes costs mandated by the state 
within the meaning of Government Code section 17514 and 17556. 

The remainder of this analysis addresses the arguments raised by the claimants that their local 
fee authority for inspections would be preempted by a statute granting the state fee authority, and 
that a local fee would be a special tax. The application of Proposition 218 on the fee authority 
for inspection is also discussed. 

147  Commission on State Mandates, Public Hearing, Reporter's Transcript of Proceedings, 
July 31, 2009, pages 52-53. 
148  ine general rule views the sidewalk as part of the street; it ... holds the city liable for 
pedestrian injuries caused by the dangerous condition of the sidewalk." Low v. City of 
Sacramento (1970) 7 Cal.App.3d 826, 832. 

149  California Assn. of Prof Scientists v. Dept of Fish and Game, supra, 79 Cal.App.4th, 935, 
945. 
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3. Local fee authority to inspect industrial or construction sites (parts 4C2a, 4C2b & 4E) 
performed under the statewide general permits would not be preempted by state fee 
authority in Water Code section 13260, subdivision (b)(2)(B) 

In their comments submitted in June 2008 (p. 14), the city claimants argue that the permittees 
cannot impose fees for inspections of industrial or commercial or construction sites as follows: 

[W]ith respect to facilities that hold state-issued general industrial or general 
construction stormwater permits, the state had occupied the field. ...[T]he state 
already imposes an annual fee on general industrial and general construction 
stormwater permittees. That fee is explicitly designated, in part, to cover 
inspections of these facilities and regulatory compliance. Water Code 
§ 13260(d)(2)(B). 

This state fee thus preempts any fee that the Cities or County could charge for 
inspection of these facilities. 

The cities also assert that in 2001, the regional board initiated negotiation of a contract with the 
County whereby the regional board would pay the County to perform inspections of facilities 
that held general industrial stormwater permits (the 'Phase I facilities') on the regional board's 
behalf. Immediately after the permit was issued, the regional board terminated those 
negotiations. 

In comments submitted in June 2009 on the draft staff analysis, city claimants clarify that their 
comments "are not directed towards the claimants' ability to assess fees for inspections of the 
other commercial establishments, i.e., restaurants and automotive service facilities, retail 
gasoline outlets and automobile dealerships, or Phase I facilities or construction sites that are not 
required to hold a state-issued general industrial or general construction stormwater permit." 

According to the city claimants, fees for inspecting the phase I industrial facilities and 
construction sites under the statewide permits (the GIASP and GCASP) would be preempted by 
state fee authority in Water Code section 13260, under which the State Board collects fees for 
inspecting those sites. The city claimants state the fact that the specific destination of the funds 
from the fees in Water Code section 13260, subdivision (d)(2)(iii) is spelled out is evidence of 
intent that the Legislature fully occupied the field for inspections of GIASP and GCASP permit 
holders. 

Because the fee authority to inspect commercial facilities (identified in the permit as restaurants, 
automotive service facilities, retail gasoline outlets and automotive dealerships) is not contested 
by the city claimants, the discussion below is limited to industrial and construction site 
inspections performed under the statewide permits concurrently with the permit at issue in this 
claim. 

The California Supreme Court has outlined the following rules as to when a statute preempts a 
local ordinance by fully occupying the field: 

A local ordinance enters a field fully occupied by state law in either of two 
situations-when the Legislature "expressly manifest[s]" its intent to occupy the 
legal area or when the Legislature "impliedly" occupies the field. ( Sherwin- 
Williams, supra, 4 Ca1.4th at p. 898, 16 Cal.Rptr.2d 215, 844 P.2d 534; see also 8 
Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 986, p. 
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551["[W]here the Legislature has manifested an intention, expressly or by 
implication, wholly to occupy the field ... municipal power [to regulate in that 
area] is lost."].) 

When the Legislature has not expressly stated its intent to occupy an area of law, 
we look to whether it has impliedly done so. This occurs in three situations: when 
" (1) the subject matter has been so fully and completely covered by general law 
as to clearly indicate that it has become exclusively a matter of state concern; 
(2) the subject matter has been partially covered by general law couched in such 
terms as to indicate clearly that a paramount state concern will not tolerate further 
or additional local action; or (3) the subject matter has been partially covered by 
general law, and the subject is of such a nature that the adverse effect of a local 
ordinance on the transient citizens of the state outweighs the possible benefit to 
the' locality." (Sherwin-Williams, supra, 4 Ca1.4th at p. 898, 16 Cal.Rptr.2d 215, 
844 P.2d 534) 150  

The state statute at issue, the stormwater fee statute, in subdivision (d) of section 13260 of the 
Water Code, reads in pertinent part: 

(d)(1)(A) Each person who is subject to subdivision (a) [who discharges waste 
that affects the quality of waters of the state] or (c) shall submit an annual fee 
according to a fee schedule established by the state board. 

(B) The total amount of annual fees collected pursuant to this section shall equal 
that amount necessary to recover costs incurred in connection with the issuance, 
administration, reviewing, monitoring, and enforcement of waste discharge 
requirements and waivers of waste discharge requirements. 

(C) Recoverable costs include, but are not limited to, costs incurred in reviewing 
waste discharge reports, prescribing terms of waste discharge requirements and 
monitoring requirements, enforcing and evaluating compliance with waste 
discharge requirements and waiver requirements, conducting surface water and 
groundwater monitoring and modeling, analyzing laboratory samples, and 
reviewing documents prepared for the purpose of regulating the discharge of 
waste, and administrative costs incurred in connection with carrying out those 
actions. [In 
(2) Subject to subparagraph (B), any fees collected pursuant to this section shall 
be deposited in the Waste Discharge Permit Fund which is hereby created. The 
money in the fund is available for expenditure by the state board, upon 
appropriation by the Legislature, for the purposes of carrying out this division. 

(B) (i) Notwithstanding subparagraph (A), the fees collected pursuant to this 
section from stormwater dischargers that are subject to a general industrial or  
construction stormwater permit  under the national pollutant discharge elimination 
system (NPDES) shall be separately accounted for in the Waste Discharge Permit 
Fund. 

150  O'Connell v. City of Stockton (2007) 41 Ca1.4th 1061, 1068. Emphasis in original. 

61 
Municipal Storm Water and Urban Runoff Discharges 

03 -TC -04, 03 -TC - 19, 03 -TC-20, 03 -TC -21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



(ii) Not less than 50 percent of the money in the Waste Discharge Permit Fund 
that is separately accounted for pursuant to clause (i) is available, upon 
appropriation by the Legislature, for expenditure by the regional board with 
jurisdiction over the permitted industry or construction site that generated the fee 
to carry out stormwater programs in that region. (iii) Each regional board that 
receives money pursuant to clause (ii) shall spend not less than 50 percent of that 
money solely on stormwater inspection and regulatory compliance issues 
associated with industrial and construction stormwater programs. (Wat. Code, 
§ 13260, subds. (d)(1) & (d)(2).) [Emphasis added.] 

The State Water Board has adopted regulations to implement the stormwater fee that include fee 
schedules based on the threat to water quality and a complexity rating. 151  At the hearing on 
July 31, 2009, Michael Lauffer of the State Water Board testified that the fee is established 
annually by the State Board, based on the legislative appropriation for the boards to carry out 
their responsibilities. Mr. Lauffer testified that the annual fee for industrial facilities under this 
Water Code statute is $833, and the fee for construction facilities is variable, starting at $238, 
plus $24 per acre, with a cap of $2,600. 152  

The issue is whether Water Code section 13260, subdivision (d)(1) and (d)(2), preempts local fee 
authority. In resolving this, we look for express or implied preemption or intent to occupy the 

153 

First, there is no express intent on the face of the Water Code statute to preempt any local fee 
ordinance because the statute is silent on local fees. As to implied intent to occupy the field of 
law, the Supreme Court has stated that it may be found if: 

(1) the subject matter has been so fully and completely covered by general law as 
to clearly indicate that it has become exclusively a matter of state concern; (2) the 
subject matter has been partially covered by general law couched in such terms as 
to indicate clearly that a paramount state concern will not tolerate further or 
additional local action; or (3) the subject matter has been partially covered by 
general law, and the subject is of such a nature that the adverse effect of a local 
ordinance on the transient citizens of the state outweighs the possible benefit to 
the locality. 154  

The city claimants, in their comments on the draft staff analysis submitted in June 2009, argue as 
follows with regard to Water Code section 13260: 

Here, the Legislature adopted a statute that specifically established a mechanism 
for fees to be assessed on GIASP and GCASP holders, for those funds to be 

151 Fees for NPDES permits for municipal separate stormwater sewer systems are in subdivision 
(b) of section 2200 of title 23 of the California Code of Regulations. 
152 Commission on State Mandates, Public Hearing, Reporter's Transcript of Proceedings, 
July 31, 2009, page 111. 

153  O'Connell v. City of Stockton, supra, 41 Ca1.4th 1061, 1068. 

154  O'Connell v. City of Stockton, supra, 41 Ca1.4th 1061, 1068. 
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segregated and sent to the regional boards, and for a specified amount of those 
funds ("not less than 50 percent of the money") to be used by the regional boards 
"solely" on stormwater inspection and regulatory compliance issues associated 
with industrial and construction stormwater programs. Water Code section 
13260(d)(2)(iii). Such a specific determination as to the destination of the funds 
for the purposes of inspection and compliance evidences the intent of the 
Legislature that the issue of funding for GIASP and GCASP inspections be "fully 
occupied." 

The Commission disagrees. Specific determination of funds is not a factor the courts use to 
determine whether a state statute fully occupies the field. Applying the Supreme Court's factors 
from the O'Connell v. City of Stockton case, the subject matter of stormwater fees has not been 
"so fully and completely covered by general law as to clearly indicate that it has become 
exclusively a matter of state concern." 155  The Water Code's single fee statute for state permit 
holders does not rise to that level. Second, the Commission cannot find that "the subject matter 
has been partially covered by general law couched in such terms as to indicate clearly that a 
paramount state concern will not tolerate further or additional local action." 156  No clear 
indication of a paramount state concern can be found on the face of the Water Code fee statute. 
And the third instance does not apply because the subject is not "of such a nature that the adverse 
effect of a local ordinance on the transient citizens of the state outweighs the possible benefit to 
the locality." 

The legislative history of the Water Code provision does not indicate any intent to occupy the 
field. The legislative history of the amendment to require 50 percent of the fees to be used for 
stormwater inspection and regulatory compliance issues indicated as follows: 

...California's 1994 Water Quality Inventory Report states that storm waters and 
urban run-off are the leading sources of pollution in California estuaries and 
ocean waters. Proponents argue that non-compliance is rampant, with 
approximately 10,000 industries in the Los Angeles area alone who are required 
but have failed to obtain storm water permits. Further, proponents point out that 
the Los Angeles Regional Water Quality Control Board has only two staff to 
contact, educate, and control each site and question whether adequate revenues 
are returned to the regional boards for this program. 157  

The Legislature acknowledged that the state inspections at the time the statute was 
enacted were inadequate to prevent the pollution that the statewide permits were intended 
to prevent. 

And the regional board, via the permit, acknowledges the role of both local regulation and state 
regulation under the general permits. Page 11 of the permit states: 

155  O'Connell v. City of Stockton, supra, 41 Ca1.4th 1061, 1068. 

156  Ibid 
157 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assem. 
Bill No. 1186 (1997-1998 Reg. Sess.) as amended August 6, 1997. 
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The U.S. EPA guidance anticipates coordination of the state-administered 
programs for industrial and construction activities with the local agency program 
to reduce pollutants in stormwater discharges to the MS4. The Regional Board is 
the enforcement authority in the Los Angeles Region for the two statewide 
general permits regulating discharges from industrial facilities and construction 
sites, and all NPDES stonnwater and non-stormwater permits issued by the 
Regional Board. These industrial and construction sites and discharges are also 
regulated under local laws and regulations. 

As to inspection of construction sites, section 4E of the permit states: 

If compliance has not been achieved, and the site is also covered under a 
statewide general construction stormwater permit, each Peunittee shall enforce 
their local ordinance requirements, and if non-compliance continues the Regional 
Board shall be notified for further joint enforcement actions. 

Moreover, the Water Code statute provides broader fee authority than a local inspection fee. The 
statute requires the regional board to "spend not less than 50 percent of that money solely on 
stormwater inspection and regulatory compliance issues  associated with industrial and 
construction stormwater programs." (Wat. Code, § 13260, subd. (d)(2)(iii). Emphasis added.) 
Because the fees for GIASP and GCASP permit holders may also be spent on "regulatory 
compliance issues" in addition to the inspections, the Commission cannot find that a local fee 
ordinance would duplicate or be "coextensive" with state fee authority, and therefore cannot find 
that the state fee statute occupies the field. A local fee would merely partially overlap with the 
state fee. 

As for the phase I facilities 158  subject to inspection, the inspections do not occupy the field 
because the permit specifies that these need not be inspected if the regional board has inspected 
them within the past 24 months. 

According to the State Board's April 2008 comments, the overlapping fees were envisioned by 
U.S./EPA. 

In addition to the requirements for permits issued to municipalities, the Water 
Boards are also mandated to issue permits to entities that discharge stormwater 
"associated with industrial activity." (fn. CWA § 402(p)(2)(B)). As part of its 
responsibilities for its in lieu program, the State Boards must administer and 
enforce all of its permits. (fn. CWA § 402(p).) The State Water Board has issued 

158 On page 62 of the permit, U.S. EPA Phase I Facilities are defined as "facilities in specified 
industrial categories that are required to obtain an NPDES permit for storm water discharges, as 
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water 
effluent limitation guidelines, new source performance standards, or toxic pollutant effluent 
standards (40 CFR N); (ii) manufacturing facilities; (iii) oil and gas/mining facilities; 
(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites, 
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities; 
(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light 
manufacturing facilities. 
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permits for industrial and construction discharges of stormwater, and the 
Los Angeles Water Board administers those permits within its jurisdiction. 
Therefore, the Los Angeles Water Board does conduct inspections at businesses 
in Los Angeles County to ensure compliance with the state permits. In addition, 
the MS4 Permit requires the permittees also to conduct inspections. This 
approach, which may result in two different entities inspecting the same 
businesses to review stormwater practices, was specifically envisioned and 
required by U.S. EPA in adopting its stormwater regulations. 

U.S./EPA, in its "M54 Program Evaluation Guidance" document, acknowledged regulation at 
both the local and state levels as follows: 159  

In addition to regulation of construction site stormwater at the local level, EPA 
regulations also require construction sites disturbing greater than one acre to 
obtain an NPDES permit. This permit can be issued by the state permitting 
authority or EPA, depending on whether the state has been delegated the NPDES 
authority. This dual regulation of construction sites at both the local and state or 
federal level can be confusing to permittees and construction operators. 16°  

In fact, as to inspection duties and costs under two permit systems, one court has stated regarding 
a permit similar to the one in this claim: 

Rancho Cucamonga and the other permittees are responsible for inspection 
construction and industrial sites and commercial facilities within their jurisdiction 
for compliance with the enforcement of local municipal ordinance and permits. 
But the Regional Board continues to be responsible under the 2002 NPDES 
permit for inspections under the general permits. 161  

The reasoning of the City of Rancho Cucamonga case is instructive because a local regulatory 
fee could be used for local-government inspections, and the state fee is for state or regional 
inspections under the general statewide permits. 

The state permit program and local inspection program under the regional board's permit can be 
viewed as two programs with similar, overlapping goals. Viewed in this way, the fees for two 
sets of inspections for construction sites (or for phase I facilities not inspected by the regional 
board within the past two years) would not necessarily exceed the costs of both sets of 
inspections. 

In short, a local regulatory fee ordinance that provided for inspections of the industrial facilities 
and construction sites specified in the permit (parts 4C2a, 4C2b & 4E) would not be preempted 

159 State Water Resources Control Board, comments submitted April 18, 2008, attachment 33. 
160 Ibid. 
161 City of Rancho Cucamonga v. Regional Water Quality Control Board, supra, 135 
Cal.App.4th 1377. The test claim record is silent as to the number of facilities within the permit 
area that are subject to the General Industrial Activity Storm Water Permit, or how many 
construction sites within the permit area are subject to the General Construction Activity Storm 
Water Permit. 

65 
Municipal Storm Water and Urban Runoff Discharges 

03 -TC -04, 03 -TC- 19, 03 -TC-20, 03 -TC -21 
Statement of Decision 

Received 
June 17, 2011
Commission on
State Mandates



by the state fee authority in Water Code section 13260 or in title 23 of the California Code of 
Regulations. 

4. Local fee authority to inspect industrial or construction sites covered under the state 
permits would not be a "special tax" under article XIII A, section 4, of the California 
Constitution 

In their June 2008 rebuttal comments, the city claimants assert that they do not have sufficient 
fee authority under Government Code section 17556, subdivision (d). They focus on facilities 
that hold state-issued general industrial or construction stonnwater permits and pay the state-
imposed fees pursuant to Water Code section 13260, arguing that an additional local fee for 
inspecting these facilities would be considered a special tax. According to the city claimants: 

In order for a fee to be considered a "fee" as opposed to a "special tax," the fee 
cannot exceed the reasonable cost of providing the services necessary for which 
the fee is charged. See Mills v. County of Trinity (1980) 108 Cal.App.3d 656, 
659-660. Any fee assessed by the Cities or the County for inspection of these 
facilities would be a double assessment, and thus run afoul of this rule. 

The city claimants, in their June 2009 comments on the draft staff analysis, again assert that 
forcing claimants to recover their costs for inspecting the state-permitted GIASP and GCASP 
facilities and sites, the regional board is creating a special tax on holders of those state permits. 

Special taxes are governed by article XIII A, section 4, of the California Constitution: 

Cities, Counties and special districts, by a two-thirds vote of the qualified electors 
of such district, may impose special taxes on such district, except ad valorem 
taxes on real property or a transaction tax or sales tax on the sale of real property 
within such City, County or special district. 

Government Code section 50076 states that a fee is not a special tax under article XIII A, 
section 4, if the fees are: (1) "charged in connection with regulatory activities which fees do not 
exceed the reasonable cost of providing services necessary to the activity for which the fee is 
charged," and (2) "are not levied for unrelated revenue purposes." The California Supreme 
Court has reaffirmed this rule. 162  

The Commission finds that a local regulatory stormwater fee, if appropriately calculated and 
charged, would not be a special tax within the meaning of article XIII A, section 4. There is no 
evidence in the record that a local regulatory fee charged for the stormwater inspections would 
exceed the reasonable cost of providing the inspections and related services or would otherwise 
violate the criteria in section 50076. 

As the court stated in the Connell v. Superior Court case discussed above: 

162  Sinclair Paint v. State Board of Equalization, supra, 15 Ca1.4th at p. 876: "[T]he term 
"special taxes" in article XIII A, section 4, does not embrace fees charged in connection with 
regulatory activities which fees do not exceed the reasonable cost of providing services 
necessary to the activity for which the fee is charged and which are not levied for unrelated 
revenue purposes." 
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The [Water] Districts argue any fees levied by the districts "cannot exceed the 
cost to the local agency to provide such service," because such excessive fees 
would constitute a special tax. However, the districts fail to explain how this is an 
issue. No one is suggesting the districts levy fees that exceed their costs. 163  

Similarly, in this claim no one is suggesting that the local agencies levy regulatory fees that 
exceed their costs. Therefore, the Commission finds that a local regulatory fee for stormwater 
would not be a "special tax" under article XIII A, section 4, of the California Constitution for the 
activities at issue in the permit. 

5. The local fee to inspect industrial and construction sites would not be subject to voter 
approval under article XIII D (Proposition 218) of the California Constitution 

Some local government fees are subject to voter approval under article XIII D of the California 
Constitution, as added by Proposition 218 (1996). Article XIII D defines a property-related fee 
or charge as any levy other than an ad valorem tax, a special tax, or an assessment, imposed by 
an agency on a parcel or a person as an incident of property ownership, including a user fee or 
charge for a property-related service. Among other things, new or increased property-related 
fees require a majority-vote of the affected property owners, or two-thirds registered voter 
approval, or weighted ballot approval by the affected property owners (article XIII D, § 6, subd. 
(c)). Exempt from voter approval, however, are property-related fees for sewer, water, or refuse 
collection services (Ibid). 

In 2002, an appellate court decision in Howard Jarvis Taxpayers Association v. City of Salinas 
(2002) 98 Cal.App.4th 1351, found that a city's charges on developed parcels to fund stoimwater 
management were property-related fees, and were not covered by Proposition 218's exemption 
for "sewer" or "water" services. This means that an election would be required to impose storm 
water fees if they are imposed "as an incident of property ownership." 

The Commission finds that local fees for inspections of phase I facilities, restaurants, retail 
gasoline outlets, automotive dealerships, etc., would not be subject to the vote requirement of 
Proposition 218. In a case involving inspections of apartments in the City of Los Angeles in 
which a fee was charged to landlords, the California Supreme Court ruled that the regulatory fee 
for inspecting apartments was not a "levy ... upon a parcel or upon a person as an incident of 
property ownership, including a user fee or charge for a property-related service" 164  within the 
meaning of Proposition 218. The court interpreted the phrase "incident of property ownership" 
as follows: 

The foregoing language means that a levy may not be imposed on a property 
owner as such-i.e., in its capacity as property owner-unless it meets constitutional 
prerequisites. In this case, however, the fee is imposed on landlords not in their 
capacity as landowners, but in their capacity as business owners. The exaction at 
issue here is more in the nature of a fee for a business license than a charge 

163 Connell v. Superior Court, supra, 59 Cal.App.4th 382, 402. 

164  That is the definition of "fee" or "charge" in article XIII D, section 2, subdivision (e). 
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against property. It is imposed only on those landowners who choose to engage in 
the residential rental business, and only while they are operating the business. 165  

[ff]...[T] In other words, taxes, assessments, fees, and charges are subject to the 
constitutional strictures when they burden landowners as landowners. The [City 
of Los Angeles'] ordinance does not do so: it imposes a fee on its subjects by 
virtue of their ownership of a business-i.e., because they are landlords. 166  

Following the reasoning of the Apartment Assoc. case, the inspection fees on restaurants, retail 
gasoline outlets, automotive dealerships, phase I facilities, etc., like the fee in Apartment Assoc., 
would not be imposed on landowners as landowners, nor as an incident of property ownership, 
but by virtue of business ownership. Thus, the inspection fee would fall outside the voter 
requirement of Proposition 218. 

As to the fees for inspecting construction sites, the Commission finds that they too would not be 
subject to Proposition 218's voter requirement. Article XIII D of the California Constitution 
states that it shall not be construed to "affect existing laws relating to the imposition of fees or 
charges as a condition of property development." 167  

Moreover, the California Supreme Court, in determining whether water connection fees are 
within the purview of Proposition 218, reasoned that "water service" fees were within the 
meaning of "property-related services" but "water connection" fees were not. 

Rather, we conclude that a water service fee is a fee or charge under article XIII D 
if, but only if, it is imposed "upon a person as an incident of property ownership." 
(Art. XIII D, § 2, subd. (e).) A fee for ongoing water service through an existing 
connection is imposed "as an incident of property ownership" because it requires 
nothing other than normal ownership and use of property. But a fee for making a 
new connection to the system is not imposed "as an incident of property 
ownership" because it results from the owner's voluntary decision to apply for the 
connection. 168  

The Supreme Court's reasoning applies to local stormwater fees for inspecting construction sites. 
That is, the fee would not be an incident of property ownership because it results from the 
owner's voluntary decision to build on or develop the property. Therefore, the Commission 
finds that local inspection fees for stormwater compliance at construction sites would not be 
within the purview of the election requirement of Proposition 218. A recent report by the Office 
of the Legislative Analyst concurs with this conclusion. 169  

165 Apartment Assoc. of Los Angeles County v.City of Los Angeles (2001) 24 Ca1.4th 830, 839- 
840. 
166 Id. at 842 [Emphasis in original.] 

167  Article XIII D, section 1, subdivision (b). 

168  Richmond v. Shasta Community Services Dist. (2004) 32 Ca1.4th 409, 427. 

169  "Local governments finance stormwater clean—up services from revenues raised from a 
variety of fees and, less frequently, through taxes. Property owner fees for stormwater services 
typically require approval by two—thirds of the voters, or a majority of property owners. 
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In its June 2009 comments, the County disagrees that stormwater pollution fees would not be 
subject to the voter requirement in Proposition 218, or that fee authority exists. In support, the 
County points to unadopted legislation pending in the current or in past legislative sessions that 
would provide fee authority or expressly exempt stormwater fees from the Proposition 218 
voting requirement. For example SCA 18 (2009) would add "stormwater and urban runoff 
management" fees to those expressly exempted from the vote requirement in article XIII D, 
putting them in the same category as trash and sewer fees. SB 2058 (2002) would have required 
the regional water boards to share their fees with counties and cities. And SB 210 (2009) would 
provide cities and counties with stormwater regulatory or user-based fee authority. 

The Commission finds that the unadopted legislative proposals cited by the County are 
unconvincing to show a lack of regulatory fee authority for business inspections as discussed 
above. First, courts have said that "As evidence of legislative intent, unadopted proposals have 
been held to have little value." 170  Second, if they were enacted, the legislative proposals would 
grant broader fee authority than is found in this analysis. For example, SCA 18, by adding a 
stormwater exception from the vote requirement in Proposition 218, would authorize user fees 
on residential property for stormwater and urban runoff programs, whereas this analysis 
addresses the much narrower issue of regulatory fees on businesses for inspections. Likewise, 
SB 2058 would have required the State Board's permit fees to be shared with "counties and 
cities" for the broad purpose of carrying out stormwater programs rather than for the narrower 
purpose of inspecting businesses. And SB 210 would likewise provide fee authority that is 
broader than regulatory fees; as the May 28, 2009 version expressly states in proposed section 
16103, subdivision (c), of the Water Code: "The fees authorized under subdivision (a) may be 
imposed as user-based or regulatory fees consistent with this chapter." In short, the legislative 
proposals cited by the County do not indicate that fee authority does not exist. Rather, the 
proposals would, if enacted, provide broader fee authority than now exists. 

In comments received June 3, 2009, the Bay Area Stormwater Management Agencies 
Association (BASMAA) contends that many permit requirements relate to local communities 
and their residents rather than specific business activities, and require public services that are 
essentially incident to real property ownership, and/or may only be financed via fees that remain 
subject to the voting requirements of Proposition 218 or increased property taxes. BASMAA 
also states that many permit activities would fall on joint power authorities or special districts 
that have no fee authority, or for which exemptions from Proposition 218 would not be 
applicable. BASMAA requests that the analysis be revised to revisit the conclusions regarding 
"funded vs. unfunded" requirements, and to recognize and distinguish the many types of 
stormwater activities for which regulatory fees would not apply. 

Developer fees and fees imposed on businesses that contribute to urban runoff in contrast are 
not restricted by Proposition 218 and may be approved by a vote of the governing body. Taxes 
for stormwater services require approval by two—thirds of the electorate." Office of the 
Legislative Analyst. California's Water: An LAO Primer (October 22, 2008) page 56. 
170 County of Sacramento v. State Water Resources Control Board (2007) 153 Cal.App.4th 1579, 
1590. 
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The Commission disagrees. BASMAA raises issues that are outside the scope of the portions of 
the Los Angeles stormwater permit (parts 4C2a, 4C2b, 4E & 4Fc3) that were pled by the test 
claimants. Because the Commission's jurisdiction is limited by those parts of the permit pled in 
the test claim, it cannot opine on other issues outside the pleadings, even if it would raise issues 
closely related to other NPDES permits (or even other parts of this NPDES permit). 

In sum, the Commission finds that the inspections and related activities at issue in the Los 
Angeles stormwater permit are not subject to voter approval in article XIII D of the California 
Constitution (Proposition 218), so a regulatory fee ordinance for stormwater inspections would 
not be subject to voter approval. 

Given the existence of local regulatory fee authority under the police power (Cal. Const, art. XI, 
§ 7), and lacking any evidence or information to the contrary, the Commission finds that the 
claimants' authority to adopt a regulatory fee is sufficient (pursuant to Gov. Code, § 17556, 
subd. (d)) to pay for the inspections of restaurants, automotive service facilities, retail gasoline 
outlets, automotive dealerships, phase I facilities, as defined, and construction sites, and related 
activities specified in the permit. Therefore, for the inspections and related activities at issue, the 
Commission finds that there are no "costs mandated by the state" within the meaning of 
Government Code sections 17514 and 17556. 

CONCLUSION 

For the reasons discussed above, the Commission finds that the following activity in part 4F5c3 
of the permit is a reimbursable state mandate within the meaning of Government Code sections 
17514 and 17556: For local agencies subject to the permit that are not subject to a trash 
TMDL 171  to: "Place trash receptacles at all transit stops within its jurisdiction that have shelters 
no later than August 1, 2002, and at all transit stops within its jurisdiction no later than 
February 3, 2003. All trash receptacles shall be maintained as necessary." 

The Commission also finds that the remainder of the permit (parts 4C2a, 4C2b & 4E) does not 
impose costs mandated by the state within the meaning of article XIII B, section 6 of the 
California Constitution because the claimants have fee authority (under Cal. Const. 
article XI, § 7) within the meaning of Government Code section 17556, subdivision (d), 
sufficient to pay for the activities in those parts of the permit. 

171 A Total Maximum Daily Load, or TIV1DL, is a calculation of the maximum amount of a 
pollutant that a waterbody can receive and still safely meet water quality standards. 
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Abbreviations 

BMP - Best management practice 

CWA — Clean Water Act 

GCASP - General Construction Activity Storm Water Permit 

GIASP - General Industrial Activity Stolui Water Permit 

MS4 - Municipal Separate Storm Sewer Systems 

NOI - Notice of Intent for coverage under the GCASP 

NPDES - national pollutant discharge elimination system 

RGO - Retail Gasoline Outlet 

ROWD — Report of Waste Discharge 

SQMP - Storm Water Quality Management Program 

SWPPP - Storm Water Pollution Prevention Plan 

TMDL - Total Maximum Daily Load 

U.S. EPA — United States Environmental Protection Agency 

WDID - Waste Discharger Identification 
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POLLUTION CONTROL HEARINGS BOARD 

STATE OF WASHINGTON 

 

 

PUGET SOUNDKEEPER ALLIANCE; 

PEOPLE FOR PUGET SOUND; PIERCE 

COUNTY PUBLIC WORKS AND 

UTILITIES DEPARTMENT; CITY OF 

TACOMA; PORT OF SEATTLE; 

SNOHOMISH COUNTY; CLARK 

COUNTY; PACIFICORP; and PUGET 

SOUND ENERGY, 

 

    Appellants, 

 

 v. 

 

STATE OF WASHINGTON, 

DEPARTMENT OF ECOLOGY, 

 

    Respondent, 

 

CITY OF SEATTLE; KING COUNTY; 

PORT OF TACOMA; PACIFICORP;  

PUGET SOUND ENERGY; STATE OF 

WASHINGTON, DEPARTMENT OF 

TRANSPORTATION, 

 

                                                Intervenors. 

  

 

 

FINDINGS OF FACT, CONCLUSIONS 

OF LAW, AND ORDER 

 

PHASE I 

 

PCHB NOS. 07-021, 07-026, 07-027 

                      07-028, 07-029, 0-030, 

                      07-037 

 

 

   

 

These consolidated appeals involve the regulation of stormwater discharges from 

municipal storm sewer systems under a National Pollutant Discharge Elimination System 

(NPDES) and State Waste Discharge General Permit (State Waste Permit).  In these appeals, 

multiple parties challenge the validity of the Department of Ecology’s (Ecology) 2007 Phase I 

Municipal Stormwater General Permit (Phase I Permit).  This permit was issued pursuant to the 
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Federal Water Pollution Control Act, commonly known as the “Clean Water Act” (CWA), 33 

U.S.C. § 1251 et seq. and the state Water Pollution Control Act, (WPCA), Chapter 90.48 RCW.   

The Pollution Control Hearings Board (Board) held a multiple day hearing between April 

29, 2008 and May 8, 2008.  Attorneys Todd True and Jan Hasselman represented Appellants 

Puget Soundkeeper Alliance and People for Puget Sound (PSA).  Attorney Tad H. Shimazu 

represented Appellant Pierce County.  Assistant City Attorney Doug Mosich represented 

Appellant City of Tacoma.  Attorneys Susan Ridgley and Tanya Barnett represented Appellant 

Port of Seattle.  Catherine A. Drews and Elizabeth E. Anderson, Deputy Prosecuting Attorneys, 

represented Appellant Snohomish County.  E. Bronson Potter, Senior Deputy Prosecuting 

Attorney and Rodney Swanson, Clark County Department of Public Works represented 

Appellant Clark County.  Attorneys Loren R. Dunn and Blake Mark-Dias represented Appellants 

Pacificorp and Puget Sound Energy (Utilities).  Ronald L. Lavigne, Senior Counsel, and Thomas 

J. Young, Assistant Attorney General represented Respondent Ecology.  Assistant City Attorney 

Theresa R. Wagner represented Intervenor City of Seattle.  Senior Deputy Prosecuting Attorney 

Joseph B. Rochelle and Deputy Prosecutor Verna P. Bromley represented Intervenor King 

County.  Attorney Carolyn Lake represented Intervenor Port of Tacoma.  Stephen Klasinski, 

Assistant Attorney General represented Intervenor Washington State Department of 

Transportation (WSDOT).   

Chair, Kathleen D. Mix, William H. Lynch, and Andrea McNamara Doyle comprised the 

Board.  Administrative Appeals Judge Kay M. Brown, presided for the Board.  Randi Hamilton 
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and Kim L. Otis of Gene Barker and Associates of Olympia, Washington provided court 

reporting services.   

 

PROCEDURAL BACKGROUND  

On January 17, 2007, Ecology issued the Phase I Permit for discharges from large and 

medium municipal separate storm sewer systems (called MS4s).  The Phase I Permit went into 

effect on February 16, 2007.   

PSA, Pierce County, City of Tacoma, Port of Seattle, Snohomish County, Clark County, 

and the Utilities appealed the Phase I Permit.
1
  The Board conducted pre-hearing conferences, 

and entered pre-hearing orders for the Phase I Appeal.  The parties raised multiple issues.  The 

Board addressed many of these issues in a separate summary judgment order
2
 and has resolved 

others through orders on summary judgment and after a hearing on the merits related to the 

Permit’s Special Condition S4.
3
  The parties also withdrew some of the issues.  This decision 

resolves the remaining issues, which include the following:
4
 

C. Special Condition 8 re: Monitoring (challenged only by Clark and Pierce 

County)
5
 

 

                                                 
1
 City of Pacific (PCHB No. 07-031), Whatcom County (PCHB No. 07-032), and Sammamish Plateau Water & 

Sewer District (PCHB No. 07-024) filed additional appeals, but they are not part of this consolidated action.  
2
 See Order on Dispositive Motions (Phase I Municipal Stormwater Permit), issued on April 7, 2008. 

3
 See Order on Dispositive Motions: Condition S4, issued on April 2, 2008 and Findings of Fact, Conclusions of 

Law and Order, Condition S4, issued on August 7, 2008. 
4
 The numbering of these issues was retained from the numbering system used in the Third Pre-Hearing Order 

issued on December 11, 2007. 
5
 All of the permittee appellants initially raised issues related to the S8 monitoring provisions.  These issues were 

resolved through an agreement between Ecology and all of the permittee appellants except Clark and Pierce County.  

See Ex. Ecy 11 (Phase I).  The agreement also resolves issues raised by Snohomish County related to Special 

Condition S7. 
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1.  Whether the requirements imposed in Special Condition S8 are lawful, 

practicable, reasonable, and/or designed to achieve the goals of the statutory 

municipal stormwater permit program? 

 

3.  Whether the monitoring requirements imposed in Special Condition S8 are 

overly broad, overly prescriptive, and cost-ineffective so that requiring 

implementation of such requirements as written is unlawful, impracticable, 

and/or unreasonable?  

 

E. Issues Specific to the Ports of Seattle and Tacoma 

 

5.  Whether the requirement in Special Condition S6.E.7 to prepare and 

implement SWPPP(s) for “all Port-owned lands,” regardless of their capacity 

to generate pollutants or other site-specific characteristics, is unlawful, 

unreasonable, unjust, or invalid?  

 

F. Joint Environmental Legal Issues 

 

1.  Low-Impact Development: 

 

a.  Does the permit fail to require maximum on site dispersion and 

infiltration of stormwater, through the use of “low impact 

development” techniques, basin planning, and other appropriate 

technologies, and if so, does that failure unlawfully cause or contribute 

to violations of water quality standards? 

b. Does the permit fail to require maximum onsite dispersion and 

infiltration of stormwater, through the use of “low impact 

development” techniques, basin planning, and other appropriate 

technologies, and if so, does that failure unlawfully allow permittees to 

discharge pollutants that have not been treated with all known 

available and reasonable methods of treatment (“AKART”), and/or fail 

to reduce the discharge of pollutants to the maximum extent 

practicable (“MEP”)? 

 

2.  Existing Development: 

 

a.  Does the absence of any standard and/or technology requirements for 

reducing stormwater discharges from existing development and 

existing stormwater systems unlawfully cause or contribute to 

violations of water quality standards? 
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b. Does the absence of any standard and/or technology requirements for 

reducing stormwater discharges from existing development and 

existing stormwater systems unlawfully allow permittees to discharge 

pollutants that have not been treated with AKART, and/or fail to 

reduce the discharge of pollutants to MEP? 

 

3.  Monitoring:  Is the monitoring required under Permit Condition S.8 unlawful    

because it is inadequate to determine whether: (i) the permittee is in 

compliance with water quality standards; (ii) discharges are causing or 

contributing to violations of water quality standards; or (iii) discharges are 

being treated with AKART and/or MEP?
6
 

 

4. Water Quality Standards Violations: 

 

a. Does the Phase I permit fail to ensure that discharges will not cause or 

contribute to violations of water quality standards?
7
 

 

5. Compliance: 

 

a.  Does the permit unlawfully provide for compliance with permit terms 

on a schedule that is indefinite and unenforceable, not as expeditious 

as possible, and/or in excess of statutory deadlines? 

b. Does the permit unlawfully allow a permittee to create and implement 

permit requirements without Ecology’s oversight or involvement? 

 

Based on pre-filed testimony, multiple days of sworn testimony of witnesses, extensive 

exhibits submitted into the record, and argument from counsel representing the numerous parties 

that participated in these consolidated appeals, and having fully considered the record, the Board 

enters the following decision: 

                                                 
6
 PSA is not challenging the monitoring provisions of the permit.  This issue is brought by the Utilities only. 

7
 This issue also includes the issue originally stated as S4.6:  Does the prohibition on violations of water quality 

standards contained in Permit Condition S4 unlawfully or unreasonably conflict with the other provisions of the 

permit? 
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SUMMARY OF THE DECISION 

 The Board concludes that the monitoring program established in Special Condition S8 

and required of all permittees is a valid exercise of Ecology’s technical expertise and discretion.  

(Issues C.1 and 3, and F.5).  The Board upholds the permit term requiring that Stormwater 

Pollution Prevention Plans (SWPPPs) be prepared on all port-owned lands, but directs that 

Ecology modify the condition to exempt environmental mitigation sites owned by the Port of 

Tacoma from the SWPPP preparation requirement.  (Issue E.5).  The Board concludes that the 

Phase I Permit fails to require that the municipalities control stormwater discharges to the 

maximum extent practicable, and does not require application of all known, available, and 

reasonable methods to prevent and control pollution, because it fails to require more extensive 

use of low impact development (LID) techniques.  (Issue F.1.b).  To remedy this problem, the 

Board directs Ecology to make specific changes to some provisions in the permit, and also 

remands the permit with direction to Ecology to require the permittees to develop methods for 

use of low impact development at parcel and subdivision levels in their jurisdictions.  The Board 

concludes that permittees must provide information in their annual report to Ecology on the 

extent to which basin planning is being undertaken or should be considered in their jurisdiction 

in order to assist with future phases of the permit.    The areas identified should be relatively 

undeveloped where new development is occurring, and from which discharges may impact 

aquatic resources.  The Board concludes that the structural stormwater control program 

provisions of the permit, as drafted, constitute impermissible self regulation.  (Issues F.2 and 

F.5.b).  To remedy this deficiency, the Board directs modification of the permit to require 
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permittees to describe the prioritization of their selected structural control projects.  The Board 

affirms the source control program requirements without change.  Finally, the Board concludes 

that PSA and the Utilities failed to prove that any of the conditions of the permit violate the 

timing requirements of 33 U.S.C. § 1342 (p)(4)(A) (Issue F.5.a). 

FINDINGS OF FACT 

A. History of Phase I Permit 

1. 

 

 Ecology developed the current Phase I Permit through an eight year long process.  The 

2007 Phase I Permit replaced the first municipal stormwater NPDES and State Waste Permits, 

which were issued in 1995 and expired in July of 2000.  Testimony of Wessel, Moore, Exs. Muni 

0002, p. 17, 0006, 0007, 0008, 0009.   

2. 

On January 19, 1999, Ecology filed a Notice of Intent to reissue the 1995 permits.  Ex. 

Muni 0002, p. 6.  Ecology formed an advisory committee, which included representatives from 

cities, counties, state and federal agencies, environmental groups, and the public, to assist with 

development of the revised permit.  This committee met several times during 1999 and 2000.  

Testimony of Wessel, Moore, Exs. Muni 0002, p. 6-7.  The 1995 Phase I Permit closely followed 

the EPA Phase I Regulations, which allowed the permittees to propose what was contained 

within their own stormwater programs.  Ecology was dissatisfied with this approach and decided 

that more detailed requirements were needed for the 2007 Phase I Permit.  Testimony of Moore. 
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3. 

Completion of the new permit was delayed at several junctures as a result of a number of 

intervening events and shifting priorities, including the federal listing of Puget Sound Chinook 

Salmon in 1999, the adoption of EPA’s Phase II rules, and Ecology’s decision to revise the 

state’s Stormwater Management Manuals and develop the first Phase II municipal stormwater 

permits in tandem with the Phase I permit update. Testimony of Wessel, Moore, Exs. ECY 6 

(Phase I), Muni 0002, p. 7. 

4. 

 In response to legislative interest in the new federal requirements for municipal 

stormwater permits, Ecology convened two advisory groups during the summer of 2003: one for 

Eastern Washington and one for Western Washington.  Each advisory group submitted a report 

of its findings to Ecology in early December, 2003.  Ecology developed its own 

recommendations and published these, together with the recommendations from both advisory 

groups, in a report to the Legislature dated January, 2004.  Testimony of Moore, Exs. ECY 6 

(Phase I), Muni 0002, p. 7. 

5. 

Ecology filed a notice of intent to issue the Phase I and Phase II Permits in June of 2004.  

The agency released the first preliminary draft of the Phase I Permit for public comment in May, 

2005, and the first formal draft in February, 2006.  Exs. PSA 018, Muni-0100.  Ecology received 

and reviewed thousands of pages of public comment, and responded to those comments in a 205 

page document when it released the revised, final permit in January, 2007.  Exs. Muni 002, p. 7-
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§ 1251. Congressional declaration of goals and policy 

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for 
achievement of objective. The objective of this Act [33 USCS §§ 1251 et seq.] is to restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters. In order to achieve this objective it is hereby declared that, 
consistent with the provisions of this Act [33 USCS §§ 1251 et seq.]-- 

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985; 
(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and 

propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983; 
(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited; 
(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment 

works; 
(5) it is the national policy that areawide waste treatment management planning processes be developed and imple-

mented to assure adequate control of sources of pollutants in each State; 
(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to 

eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and 
(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented 

in an expeditious manner so as to enable the goals of this Act [33 USCS §§ 1251 et seq.] to be met through the control of 
both point and nonpoint sources of pollution. 

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States. It is the policy 
of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and 
eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of land and 
water resources, and to consult with the Administrator in the exercise of his authority under this Act [33 USCS §§ 1251 et 
seq.]. It is the policy of Congress that the States manage the construction grant program under this Act [33 USCS §§ 1251 
et seq.] and implement the permit programs under sections 402 and 404 of this Act [33 USCS §§ 1342, 1344]. It is further 
the policy of the Congress to support and aid research relating to the prevention, reduction, and elimination of pollution, 
and to provide Federal technical services and financial aid to State and interstate agencies and municipalities in connec-
tion with the prevention, reduction, and elimination of pollution. 

(c) Congressional policy toward Presidential activities with foreign countries. It is further the policy of Congress that the 
President, acting through the Secretary of State and such national and international organizations as he determines ap-
propriate, shall take such action as may be necessary to insure that to the fullest extent possible all foreign countries shall 
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take meaningful action for the prevention, reduction, and elimination of pollution in their waters and in international 
waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement of water 
quality to at least the same extent as the United States does under its laws. 

(d) Administrator of Environmental Protection Agency to administer 33 USCS §§ 1251 et seq. Except as otherwise 
expressly provided in this Act [33 USCS §§ 1251 et seq.], the Administrator of the Environmental Protection Agency 
(hereinafter in this Act called "Administrator") shall administer this Act [33 USCS §§ 1251 et seq.]. 

(e) Public participation in development, revision, and enforcement of any regulation, etc. Public participation in the 
development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or program established by 
the Administrator or any State under this Act [33 USCS §§ 1251 et seq.] shall be provided for, encouraged, and assisted by 
the Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regulations 
specifying minimum guidelines for public participation in such processes. 

(f) Procedures utilized for implementing 33 USCS §§ 1251 et seq. It is the national policy that to the maximum extent 
possible the procedures utilized for implementing this Act [33 USCS §§ 1251 et seq.] shall encourage the drastic mini-
mization of paperwork and interagency decision procedures, and the best use of available manpower and funds, so as to 
prevent needless duplication and unnecessary delays at all levels of government. 

(g) Authority of States over water. It is the policy of Congress that the authority of each State to allocate quantities of 
water within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act [33 USCS §§ 1251 et 
seq.]. It is the further policy of Congress that nothing in this Act [33 USCS §§ 1251 et seq.] shall be construed to supersede 
or abrogate rights to quantities of water which have been established by any State. Federal agencies shall co-operate with 
State and local agencies to develop comprehensive solutions to prevent, reduce and eliminate pollution in concert with 
programs for managing water resources. 

HISTORY: 
(June 30, 1948, ch 758, Title I, § 101, as added, Oct. 18, 1972, P.L. 92-500, § 2, 86 Stat. 816; Dec. 27, 1977, P.L. 95-217, 

§§ 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, P.L. 100-4, Title III, § 316(b), 101 Stat. 60.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Explanatory notes: 
The Federal Water Pollution Control Act, contained in this chapter, was originally enacted by Act June 30, 1948, ch 758, 

62 Stat. 1155, and amended by Acts July 17, 1952, ch 927, 66 Stat. 755; July 9, 1956, ch 518, 70 Stat. 498; June 25, 1959, 
P.L. 86-70, 73 Stat. 141; July 12, 1960, P.L. 86-624, 74 Stat. 411; July 20, 1961, P.L. 87-88, 75 Stat. 204; Oct. 2, 1965, 
P.L. 89-234, 79 Stat. 903; Nov. 3, 1966, P.L. 89-753, 80 Stat. 1246; April 3, 1970, P.L. 91-224, 84 Stat. 91; Dec. 31, 1970, 
P.L. 91-611, 84 Stat. 1818; July 9, 1971, P.L. 92-50, 85 Stat. 124; Oct. 13, 1971, P.L. 92-137, 85 Stat. 379; March 1, 1972, 
P.L. 92-40, 86 Stat. 47. It formerly appeared as 33 USC §§ 466 et seq. and then was transferred to 33 USC §§ 1151 et seq. 
The Act is shown as having been added by Act Oct. 18, 1972, without reference to intervening amendments because of the 
extensive amendment, reorganization and expansion of the Act's provisions by Act Oct. 18, 1972. 

Amendments: 

1977. Act Dec. 27, 1977, in subsec. (b), inserted It is the policy of Congress that the States manage the construction grant 
program under this Act and implement the permit programs under sections 402 and 404 of this Act."; and added subsec. 
(g). 
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1987. Act Feb. 4, 1987, in subsec.,(a), in para. (5), deleted "and" following "each State;", in para. (6), substituted "; and" 
for the concluding period, and added para. (7). 

Short titles: 
Act June 30, 1948, ch 758, Title V, § 519 [518], as added Oct. 18, 1972, P.L. 92-500, § 2, 86 Stat. 896 and amended Feb. 

4, 1987, P.L. 100-4, Title V, § 506, in part, 101 Stat. 76; Dec. 27, 1977, P.L. 95-217, § 2, 91 Stat. 1566 provided: "This Act 
[33 USCS §§ 1251 et seq.] may be cited as the 'Federal Water Pollution Control Act' (commonly referred to as the Clean 
Water Act).". 

Act Oct. 18, 1972, P.L. 92-500, § 1, 86 Stat 816, provided: "This Act [33 USCS §§ 1251 et seq. generally; for full 
classification, consult USCS Tables volumes] may be cited as the 'Federal Water Pollution Control Act Amendments of 
1972' " 

Act Dec. 27, 1977, P.L. 95-217, § 1, 91 Stat. 1566, provided: "This Act may be cited as the 'Clean Water Act of 1977'.". 
For full classification of such Act, consult USCS Tables volumes. 

Act Dec. 29, 1981, P.L. 97-117, § 1, 95 Stat. 1623, provided: "This Act may be cited as the 'Municipal Wastewater 
Treatment Construction Grant Amendments of 1981'.". For full classification of such Act, consult USCS Tables volumes. 

Act Feb. 4, 1987, P.L. 100-4, § 1(a), 101 Stat. 7, provides: "This Act may be cited as the 'Water Quality Act of 1987'.". 
For full classification of such Act, consult USCS Tables volumes. 

Act Nov. 14, 1988, P.L. 100-653, Title X, § 1001, 102 Stat. 3835, provides: "This title may be cited as the 'Massa-
chusetts Bay Protection Act of 1988'.". For full classification of such Act, consult USCS Tables volumes. 

Act Nov. 16, 1990, P.L. 101-596, § 1, 104 Stat. 3000, provides: "This Act may be cited as the 'Great Lakes Critical 
Programs Act of 1990'.". For full classification of such Act, consult USCS Tables volumes. 

Act Nov. 16, 1990, P.L. 101-596, Title II, § 201, 104 Stat. 3004, provides: "This part [Title II of Act Nov. 16, 1990, P.L. 
101-596] may be cited as the 'Long Island Sound Improvement Act of 1990'.". For full classification of such Title, consult 
USCS Tables volumes. 

Act Nov. 16, 1990, P.L. 101-596, Title III, § 301, 104 Stat. 3006, provides: "This title may be cited as the 'Lake 
Champlain Special Designation Act of 1990'.". For full classification of such title, consult USCS Tables volumes. 

Act Oct. 31, 1994, P.L. 103-431, § 1, 108 Stat. 4396, provides: "This Act may be cited as the 'Ocean Pollution Reduction 
Act'.". For full classification of such Act, consult USCS Tables volumes. 

Act Oct. 10, 2000, P.L. 106-284, § 1, 114 Stat. 870, provides: "This Act may be cited as the 'Beaches Environmental 
Assessment and Coastal Health Act of 2000'.". For full classification of such. Act, consult USCS Tables volumes. 

Act Nov. 7, 2000, P.L. 106-457, Title II, § 201, 114 Stat. 1967, provides: "This title [amending 33 USCS § 1267 and 
appearing in part as a note to such section] may be cited as the 'Chesapeake Bay Restoration Act of 2000'.". 

Act Nov. 7, 2000, P.L. 106-457, Title IV, § 401, 114 Stat. 1973, provides: "This title [amending 33 USCS § 1269] may 
be cited as the 'Long Island Sound Restoration Act'.". 

Act Nov. 7, 2000, P.L. 106-457, Title V, § 501, 114 Stat. 1973, provides: "This title [adding 33 USCS § 1273] may be 
cited as the 'Lake Pontchartrain Basin Restoration Act of 2000'.". 

Act Nov. 7, 2000, P.L. 106-457, Title VI, § 601, 114 Stat. 1975, provides: "This title [adding 33 USCS § 1300] may be 
cited as the 'Alternative Water Sources Act of 2000'.". 

Act Nov. 27, 2002, P.L. 107-303, § 1(a), 116 Stat. 2355, provides: "This Act may be cited as the 'Great Lakes and Lake 
Champlain Act of 2002'.". For full classification of such Act, consult USCS Tables volumes. 

Act Nov. 27, 2002, P.L. 107-303, Title I, § 101, 116 Stat. 2355, provides: "This title [amending 33 USCS § 1268 and 
appearing in part as 33 USCS § 1271a] may be cited as the 'Great Lakes Legacy Act of 2002'.". 

Act Nov. 27, 2002, P.L. 107-303, Title II, § 201, 116 Stat. 2358, provides: "This title [amending 33 USCS § 1270] may 
be cited as the 'Daniel Patrick Moynihan Lake Champlain Basin Program Act of 2002'.". 

Act July 30, 2008, P.L. 110-288, § 1, 122 Stat. 2650, provides: "This Act [amending 33 USCS §§ 1322, 1342, and 1362] 
may be cited as the 'Clean Boating Act of 2008'.". 

Act Oct. 8, 2008, P.L. 110-365, § 1, 122 Stat. 4021, provides: "This Act [amending 33 USCS §§ 1268 and 1271a] may 
be cited as the 'Great Lakes Legacy Reauthorization Act of 2008'.". 

Other provisions: 
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§ 1311. Effluent limitations 

(a) Illegality of pollutant discharges except in compliance with law. Except as in compliance with this section and sec-
tions 302, 306, 307, 318, 402, and 404 of this Act [33 USCS §§ 1312, 1316, 1317, 1328, 1342, 1344], the discharge of any 
pollutant by any person shall be unlawful. 

(b) Timetable for achievement of objectives. In order to carry out the objective of this Act there shall be achieved-- 
(1) (A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works, (i) 

which shall require the application of the best practicable control technology currently available as defined by the Ad-
ministrator pursuant to section 304(b) of this Act [33 USCS § 1314(b)], or (ii) in the case of a discharge into a publicly 
owned treatment works which meets the requirements of subparagraph (B) of this paragraph, which shall require com-
pliance with any applicable pretreatment requirements and any requirements under section 307 of this Act [33 USCS § 
1317]; and 

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 203 of this Act 
[33 USCS § 1283] prior to June 30, 1974 (for which construction must be completed within four years of approval), 
effluent limitations based upon secondary treatment as defined by the Administrator pursuant to section 304(d)(1) of this 
Act [33 USCS § 1314(d)(1)]; or, 

(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality stan-
dards, treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under au-
thority preserved by section 510 [33 USCS § 1370]) or any other Federal law or regulation, or required to implement any 
applicable water quality standard established pursuant to this Act. 

(2) (A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories 
and classes of point sources, other than publicly owned treatment works, which (i) shall require application of the best 
available technology economically achievable for such category or class, which will result in reasonable further progress 
toward the national goal of eliminating the discharge of all pollutants, as determined in accordance with regulations issued 
by the Administrator pursuant to section 304(b)(2) of this Act [33 USCS § 1314(b)(2)], which such effluent limitations 
shall require the elimination of discharges of all pollutants if the Administrator finds, on the basis of information available 
to him (including information developed pursuant to section 315 [33 USCS § 1325]), that such elimination is techno-
logically and economically achievable for a category or class of point sources as determined in accordance with regula-
tions issued by the Administrator pursuant to section 304(b)(2) of this Act [33 USCS § 1314(b)(2)], or (ii) in the case of 
the introduction of a pollutant into a publicly owned treatment works which meets the requirements of subparagraph (B) 
of this paragraph, shall require compliance with any applicable pretreatment requirements and any other requirement 
under section 307 of this Act [33 USCS § 1317]; 
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(B) [Repealed] 
(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on 

Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance with 
subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the date such 
limitations are promulgated under section 304(b) [33 USCS § 1314(b)], and in no case later than March 31, 1989; 

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 307 of this Act [33 USCS § 1317] 
which are not referred to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with 
subparagraph (A) of this paragraph as expeditiously as practicable, but in no case later than three years after the date such 
limitations are promulgated under section 304(b) [33 USCS § 1314(b)], and in no case later than March 31, 1989; 

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated 
under section 304(b) [33 USCS § 1314(b)], and in no case later than March 31, 1989, compliance with effluent limitations 
for categories and classes of point sources, other than publicly owned treatment works, which in the case of pollutants 
identified pursuant to section 304(a)(4) of this Act [33 USCS § 1314(a)(4)] shall require application of the best conven-
tional pollutant control technology as determined in accordance with regulations issued by the Administrator pursuant to 
section 304(b)(4) of this Act [33 USCS § 1314(b)(4)]; and 

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with 
effluent limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no case 
later than 3 years after the date such limitations are established, and in no case later than March 31, 1989. 

(3) (A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and 
requiring a level of control substantially greater or based on fundamentally different control technology than under per-
mits for an industrial category issued before such date, compliance as expeditiously as practicable but in no case later than 
three years after the date such limitations are promulgated under section 304(b) [33 USCS § 1314(b)], and in no case later 
than March 31, 1989; and 

(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection estab-
lished only on the basis of section 402(a)(1) [33 USCS § 1342(a)(1)] in a permit issued after enactment of the Water 
Quality Act of 1987 [enacted Feb. 4, 1987], compliance as expeditiously as practicable but in no case later than three years 
after the date such limitations are established, and in no case later than March 31, 1989. 

(c) Modification of timetable. The Administrator may modify the requirements of subsection (b)(2)(A) of this section 
with respect to any point source for which a permit application is filed after July 1, 1977, upon a showing by the owner or 
operator of such point source satisfactory to the Administrator that such modified requirements (1) will represent the 
maximum use of technology within the economic capability of the owner or operator; and (2) will result in reasonable 
further progress toward the elimination of the discharge of pollutants. 

(d) Review and revision of effluent limitations. Any effluent limitation required by paragraph (2) of subsection (b) of this 
section shall be reviewed at least every five years and, if appropriate, revised pursuant to the procedure established under 
such paragraph. 

(e) All point discharge source application of effluent limitations. Effluent limitations established pursuant to this section 
or section 302 of this Act [33 USCS § 1312] shall be applied to all point sources of discharge of pollutants in accordance 
with the provisions of this Act [33 USCS §§ 1251 et seq.]. 

(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste or medical 
waste. Notwithstanding any other provisions of this Act [33 USCS §§ 1251 et seq.] it shall be unlawful to discharge any 
radiological, chemical, or biological warfare agent, any high-level radioactive waste, or any medical waste, into the 
navigable waters. 

(g) Modifications for certain nonconventional pollutants. 
(1) General authority. The Administrator, with the concurrence of the State, may modify the requirements of subsection 

(b)(2)(A) of this section with respect to the discharge from any point source of ammonia, chlorine, color, iron, and total 
phenols (4AAP) (when determined by the Administrator to be a pollutant covered by subsection (b)(2)(F)) and any other 
pollutant which the Administrator lists under paragraph (4) of this subsection. 

(2) Requirements for granting modifications. A modification under this subsection shall be granted only upon a showing 
by the owner or operator of a point source satisfactory to the Administrator that-- 
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(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)(A) 
or (C) of this section, whichever is applicable; 

(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source; 
and 

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure 
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, and 
wildlife, and allow recreational activities, in and on the water and such modification will not result in the discharge of 
pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the envi-
ronment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity (including car-
cinogenicity, mutagenicity or teratogenicity), or synergistic propensities. 

(3) Limitation on authority to apply for subsection (c) modification. If an owner or operator of a point source applies for 
a modification under this subsection with respect to the discharge of any pollutant, such owner or operator shall be eligible 
to apply for modification under subsection (c) of this section with respect to such pollutant only during the same time 
period as he is eligible to apply for a modification under this subsection. 

(4) Procedures for listing additional pollutants. 
(A) General authority. Up on petition of any person, the Administrator may add any pollutant to the list of pollutants 

for which modification under this section is authorized (except for pollutants identified pursuant to section 304(a)(4) of 
this Act [33 USCS § 1314(a)(4)], toxic pollutants subject to section 307(a) of this Act [33 USCS § 1317(a)], and the 
thermal component of discharges) in accordance with the provisions of this paragraph. 

(B) Requirements for listing. 
(i) Sufficient information. The person petitioning for listing of an additional pollutant under this subsection shall 

submit to the Administrator sufficient information to make the determinations required by this subparagraph. 
(ii) Toxic criteria determination. The Administrator shall determine whether or not the pollutant meets the criteria 

for listing as a toxic pollutant under section 307(a) of this Act [33 USCS § 1317(a)]. 
(iii) Listing as toxic pollutant. If the Administrator determines that the pollutant meets the criteria for listing as a 

toxic pollutant under section 307(a) [33 USCS § 1317(a)], the Administrator shall list the pollutant as a toxic pollutant 
under section 307(a) [33 USCS § 1317(a)]. 

(iv) Nonconventional criteria determination. If the Administrator determines that the pollutant does not meet the 
criteria for listing as a toxic pollutant under such section and determines that adequate test methods and sufficient data are 
available to make the determinations required by paragraph (2) of this subsection with respect to the pollutant, the Ad-
ministrator shall add the pollutant to the list of pollutants specified in paragraph (1) of this subsection for which modi-
fications are authorized under this subsection. 

(C) Requirements for filing of petitions. A petition for listing of a pollutant under this paragraph-- 
(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under 

section 304 [33 USCS § 1314]; 
(ii) may be filed before promulgation of such guideline; and 
(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such 

pollutant. 
(D) Deadline for approval of petition. A decision to add a pollutant to the list of pollutants for which modifications 

under this subsection are authorized must be made within 270 days after the date of promulgation of an applicable effluent 
guideline under section 304 [33 USCS § 1314]. 

(E) Burden of proof. The burden of proof for making the determinations under subparagraph (B) shall be on the pe-
titioner. 

(5) Removal of pollutants. The Administrator may remove any pollutant from the list of pollutants for which modifi-
cations are authorized under this subsection if the Administrator determines that adequate test methods and sufficient data 
are no longer available for determining whether or not modifications may be granted with respect to such pollutant under 
paragraph (2) of this subsection. 

(h) Modification of secondary treatment requirements. The Administrator, with the concurrence of the State, may issue a 
permit under section 402 [33 USCS § 1342] which modifies the requirements of subsection (b)(1)(B) of this section with 
respect to the discharge of any pollutant from a publicly owned treatment works into marine waters, if the applicant 
demonstrates to the satisfaction of the Administrator that-- 

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which 
has been identified under section 304(a)(6) of this Act [33 USCS § 1314(a)(6)]; 
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(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in combination 
with pollutants from other sources, with the attainment or maintenance of that water quality which assures protection of 
public water supplies and the protection and propagation of a balanced, indigenous population of shellfish, fish and 
wildlife, and allows recreational activities, in and on the water; 

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of 
aquatic biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific in-
vestigations which are necessary to study the effects of the proposed discharge; 

(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source; 
(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced; 
(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant in-

troduced into such works by an industrial discharger for which pollutant there is no applicable pretreatment requirement in 
effect, sources introducing waste into such works are in compliance with all applicable pretreatment requirements, the 
applicant will enforce such requirements, and the applicant has in effect a pretreatment program which, in combination 
with the treatment of discharges from such works, removes the same amount of such pollutant as would be removed if 
such works were to apply secondary treatment to discharges and if such works had no pretreatment program with respect 
to such pollutant; 

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance of 
toxic pollutants from nonindustrial sources into such treatment works; 

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the 
modification applies above that volume of discharge specified in the permit; 

(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at least 
primary or equivalent treatment and which meets the criteria established under section 304(a)(1) of this Act [33 USCS § 
1314(a)(1)] after initial mixing in the waters surrounding or adjacent to the point at which such effluent is discharged. 

For the purposes of this subsection the phrase "the discharge of any pollutant into marine waters" refers to a discharge into 
deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there is strong 
tidal movement and other hydrological and geological characteristics which the Administrator determines necessary to 
allow compliance with paragraph (2) of this subsection, and section 101(a)(2) of this Act [33 USCS § 1251(a)(2)]. For the 
purposes of paragraph (9), "primary or equivalent treatment" means treatment by screening, sedimentation, and skimming 
adequate to remove at least 30 percent of the biological oxygen demanding material and of the suspended solids in the 
treatment works influent, and disinfection, where appropriate. A municipality which applies secondary treatment shall be 
eligible to receive a permit pursuant to this subsection which modifies the requirements of subsection (b)(1)(B) of this 
section with respect to the discharge of any pollutant from any treatment works owned by such municipality into marine 
waters. No permit issued under this subsection shall authorize the discharge of sewage sludge into marine waters. In order 
for a permit to be issued under this subsection for the discharge of a pollutant into marine waters, such marine waters must 
exhibit characteristics assuring that water providing dilution does not contain significant amounts of previously dis-
charged effluent from such treatment works. No permit issued under this subsection shall authorize the discharge of any 
pollutant into saline estuarine waters which at the time of application do not support a balanced indigenous population of 
shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit ambient water quality below appli-
cable water quality standards adopted for the protection of public water supplies, shellfish, fish and wildlife or recreational 
activities or such other standards necessary to assure support and protection of such uses. The prohibition contained in the 
preceding sentence shall apply without regard to the presence or absence of a causal relationship between such charac-
teristics and the applicant's current or proposed discharge. Notwithstanding any other provisions of this subsection, no 
permit may be issued under this subsection for discharge of a pollutant into the New York Bight Apex consisting of the 
ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude and northward of 40 degrees 10 
minutes north latitude. 

(i) Municipal time extensions. 
(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve limi-

tations under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the time 
required in such subsection, or (B) the United States has failed to make financial assistance under this Act [33 USCS §§ 
1251 et seq.] available in time to achieve such limitations by the time specified in such subsection, the owner or operator 
of such treatment works may request the Administrator (or if appropriate the State) to issue a permit pursuant to section 
402 of this Act [33 USCS § 1342] or to modify a permit issued pursuant to that section to extend such time for compliance. 
Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days after the date of en- 
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actment of the Water Quality Act of 1987 [enacted Feb. 7, 1987]. The Administrator (or if appropriate the State) may 
grant such request and issue or modify such a permit, which shall contain a schedule of compliance for the publicly owned 
treatment works based on the earliest date by which such financial assistance will be available from the United States and 
construction can be completed, but in no event later than July 1, 1988, and shall contain such other terms and conditions, 
including those necessary to carry out subsections (b) through (g) of section 201 of this Act [33 USCS § 1281(b)-(g)], 
section 307 of this Act [33 USCS § 1317], and such interim effluent limitations applicable to that treatment works as the 
Administrator determines are necessary to carry out the provisions of this Act [33 USCS §§ 1251 et seq.]. 

(2) (A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of sub-
sections (b)(1)(A) and (b)(1)(C) of this section and-- 

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned 
treatment works; or 

(ii) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (en-
forceable against such point source) to discharge into a publicly owned treatment works; or 

(iii) if either an application made before July 1, 1977, for a construction grant under this Act [33 USCS §§ 1251 et 
seq.] for a publicly owned treatment works, or engineering or architectural plans or working drawings made before July 1, 
1977, for a publicly owned treatment works, show that such point source was to discharge into such publicly owned 
treatment works, 

and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the 
case of a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant to 
paragraph (1) of this subsection, the owner or operator of such point source may request the Administrator (or if appro-
priate the State) to issue or modify such a permit pursuant to such section 402 [33 USCS § 1342] to extend such time for 
compliance. Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days after the 
date of enactment of this subsection [enacted Dec. 27, 1977] or the filing of a request by the appropriate publicly owned 
treatment works under paragraph (1) of this subsection, whichever is later. If the Administrator (or if appropriate the 
State) finds that the owner or operator of such point source has acted in good faith, he may grant such request and issue or 
modify such a permit, which shall contain a schedule of compliance for the point source to achieve the requirements of 
subsections (b)(1)(A) and (C) of this section and shall contain such other terms and conditions, including pretreatment and 
interim effluent limitations and water conservation requirements applicable to that point source, as the Administrator 
determines are necessary to carry out the provisions of this Act [33 USCS §§ 1251 et seq.]. 

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of 
this subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension 
granted to the appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event 
shall it extend beyond July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment 
works will be in operation and available to the point source before July 1, 1988, and will meet the requirements of sub-
sections (b)(1)(B) and (C) of this section after receiving the discharge from that point source; and (ii) the point source and 
the publicly owned treatment works have entered into an enforceable contract requiring the point source to discharge into 
the publicly owned treatment works, the owner or operator of such point source to pay the costs required under section 
204 of this Act [33 USCS § 1284], and the publicly owned treatment works to accept the discharge from the point source; 
and (iii) the permit for such point source requires that point source to meet all requirements under section 307(a) and (b) 
[33 USCS § 1317(a), (b)] during the period of such time modification. 

(j) Modification procedures. 
(1) Any application filed under this section for a modification of the provisions of-- 

(A) subsection (b)(1)(B) under subsection (h) of this section shall be filed not later that [than] the 365th day which 
begins after the date of enactment of the Municipal Wastewater Treatment Construction Grant Amendments of 1981 
[enacted Dec. 29, 1981], except that a publicly owned treatment works which prior to December 31, 1982, had a con-
tractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned treatment 
works which has applied for or received modification under subsection (h), may apply for a modification of subsection (h) 
in its own right not later than 30 days after the date of the enactment of the Water Quality Act of 1987 [enacted Feb. 7, 
1987], and except as provided in paragraph (5); 

(B) subsection (b)(2)(A) as it applies to pollutants identified in subsection (b)(2)(F) shall be filed not later than 270 
days after the date of promulgation of an applicable effluent guideline under section 304 [33 USCS § 1314] or not later 
than 270 days after the date of enactment of the Clean Water Act of 1977 [enacted Dec. 27, 1977], whichever is later. 

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section 
shall not operate to stay any requirement under this Act [33 USCS §§ 1251 et seq.], unless in the judgment of the Ad- 
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ministrator such a stay or the modification sought will not result in the discharge of pollutants in quantities which may 
reasonably be anticipated to pose an unacceptable risk to human health or the environment because of bioaccumulation, 
persistency in the environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or teratogenic-
ity), or synergistic propensities, and that there is a substantial likelihood that the applicant will succeed on the merits of 
such application. In the case of an application filed under subsection (g) of this section, the Administrator may condition 
any stay granted under this paragraph on requiring the filing of a bond or other appropriate security to assure timely 
compliance with the requirements from which a modification is sought. 

(3) Compliance requirements under subsection (g). 
(A) Effect of filing. An application for a modification under subsection (g) and a petition for listing of a pollutant as a 

pollutant for which modifications are authorized under such subsection shall not stay the requirement that the person 
seeking such modification or listing comply with effluent limitations under this Act [33 USCS §§ 1251 et seq.] for all 
pollutants not the subject of such application or petition. 

(B) Effect of disapproval. Disapproval of an application for a modification under subsection (g) shall not stay the 
requirement that the person seeking such modification comply with all applicable effluent limitations under this Act [33 
USCS §§ 1251 et seq.]. 

(4) Deadline for subsection (g) decision. An application for a modification with respect to a pollutant filed under sub-
section (g) must be approved or disapproved not later than 365 days after the date of such filing; except that in any case in 
which a petition for listing such pollutant as a pollutant for which modifications are authorized under such subsection is 
approved, such application must be approved or disapproved not later than 365 days after the date of approval of such 
petition. 

(5) Extension of application deadline. 
(A) In general. In the 180-day period beginning on the date of the enactment of this paragraph [enacted Oct. 31, 1994], 

the city of San Diego, California, may apply for a modification pursuant to subsection (h) of the requirements of sub-
section (b)(1)(B) with respect to biological oxygen demand and total suspended solids in the effluent discharged into 
marine waters. 

(B) Application. An application under this paragraph shall include a commitment by the applicant to implement a 
waste water reclamation program that, at a minimum, will-- 

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and 
(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment 

during the period of the modification. 
(C) Additional conditions. The Administrator may not grant a modification pursuant to an application submitted under 

this paragraph unless the Administrator determines that such modification will result in removal of not less than 58 per-
cent of the biological oxygen demand (on an annual average) and not less than 80 percent of total suspended solids (on a 
monthly average) in the discharge to which the application applies. A 

(D) Preliminary decision deadline. The Administrator shall announce a preliminary decision on an application sub-
mitted under this paragraph not later than 1 year after the date the application is submitted. 

(k) Innovative technology. In the case of any facility subject to a permit under section 402 [33 USCS § 1342] which 
proposes to comply with the requirements of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing pro-
duction capacity with an innovative production process which will result in an effluent reduction significantly greater than 
that required by the limitation otherwise applicable to such facility and moves toward the national goal of eliminating the 
discharge of all pollutants, or with the installation of an innovative control technique that has a substantial likelihood for 
enabling the facility to comply with the applicable effluent limitation by achieving a significantly greater effluent re-
duction than that required by the applicable effluent limitation and moves toward the national goal of eliminating the 
discharge of all pollutants, or by achieving the required reduction with an innovative system that has the potential for 
significantly lower costs than the systems which have been determined by the Administrator to be economically 
achievable, the Administrator (or the State with an approved program under section 402 [33 USCS § 1342], in consulta-
tion with the Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)(E) of this section no 
later than two years after the date for compliance with such effluent limitation which would otherwise be applicable under 
such subsection, if it is also determined that such innovative system has the potential for industry-wide application. 

(1) Toxic pollutants. Other than as provided in subsection (n) of this section, the Administrator may not modify any 
requirement of this section as it applies to any specific pollutant which is on the toxic pollutant list under section 307(a)(1) 
of this Act [33 USCS § 1317(a)(1)]. 
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(m) Modification of effluent limitation requirements for point sources. 
(1) The Administrator, with the concurrence of the State, may issue a permit under section 402 [33 USCS § 1342] which 

modifies the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 403 [33 USCS § 1343], 
with respect to effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from 
discharges by an industrial discharger in such State into deep waters of the territorial seas, if the applicant demonstrates 
and the Administrator finds that-- 

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection [enacted Jan. 
8, 1983] by National Pollutant Discharge Elimination System permit number CA0005894 or CA0005282; 

(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) and 
section 403 [33 USCS § 1343] exceed by an unreasonable amount the benefits to be obtained, including the objectives of 
this Act [33 USCS §§ 1251 et seq.]; 

(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample of 
aquatic biota; 

(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source; 
(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the 

modification applies above that volume of discharge specified in the permit; 
(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological charac-

teristics which are necessary to allow compliance with this subsection and section 101(a)(2) of this Act [33 USCS § 
1251(a)(2)]; 

(G) the applicant accepts as a condition to the permit a contractural [contractual] obligation to use funds in the amount 
required (but not less than $ 250,000 per year for ten years) for research and development of water pollution control 
technology, including but not limited to closed cycle technology; 

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or 
the relaxation of the requirements of this Act [33 USCS §§ 1251 et seq.] applicable to similarly situated discharges; and 

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated 
that it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof) as a 
result of the issuance of a permit under this subsection. 

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the 
applicable State water quality standards, to assure the protection of public water supplies and protection and propagation 
of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow recrea-
tional activities in and on the water. In setting such limitations, the Administrator shall take into account any seasonal 
variations and the need for an adequate margin of safety, considering the lack of essential knowledge concerning the 
relationship between effluent limitations and water quality and the lack of essential knowledge of the effects of discharges 
on beneficial uses of the receiving waters. 

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be re-
newed for one additional period not to exceed five years upon a demonstration by the applicant and a finding by the 
Administrator at the time of application for any such renewal that the provisions of this subsection are met. 

(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has 
been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause and 
effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this subsec-
tion is contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate such 
permit. 

(n) Fundamentally different factors. 
(1) General rule. The Administrator, with the concurrence of the State, may establish an alternative requirement under 

subsection (b)(2) or section 307(b) [33 USCS § 1317(b)] for a facility that modifies the requirements of national effluent 
limitation guidelines or categorical pretreatment standards that would otherwise be applicable to such facility, if the owner 
or operator of such facility demonstrates to the satisfaction of the Administrator that-- 

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 304(b) or 
304(g) and considered by the Administrator in establishing such national effluent limitation guidelines or categorical 
pretreatment standards; 

(B) the application-- 
(i) is based solely on information and supporting data submitted to the Administrator during the rule-making for 

establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard specifically 
raising the factors that are fundamentally different for such facility; or 
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(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the 
applicant did not have a reasonable opportunity to submit during such rulemaking; 

(C) the alternative requirement is no less stringent than justified by the fundamental difference; and 
(D) the alternative requirement will not result in a nonwater quality environmental impact which is markedly more 

adverse than the impact considered by the Administrator in establishing such national effluent limitation guideline or 
categorical pretreatment standard. 

(2) Time limit for applications. An application for an alternative requirement which modifies the requirements of an 
effluent limitation or pretreatment standard under this subsection must be submitted to the Administrator within 180 days 
after the date on which such limitation or standard is established or revised, as the case may be. 

(3) Time limit for decision. The Administrator shall approve or deny by final agency action an application submitted 
under this subsection within 180 days after the date such application is filed with the Administrator. 

(4) Submission of information. The Administrator may allow an applicant under this subsection to submit information 
and supporting data until the earlier of the date the application is approved or denied or the last day that the Administrator 
has to approve or deny such application. 

(5) Treatment of pending applications. For the purposes of this subsection, an application for an alternative requirement 
based on fundamentally different factors which is pending on the date of the enactment of this subsection [enacted Feb. 7, 
1987] shall be treated as having been submitted to the Administrator on the 180th day following such date of enactment 
[enacted Feb. 7, 1987]. The applicant may amend the application to take into account the provisions of this subsection. 

(6) Effect of submission of application. An application for an alternative requirement under this subsection shall not stay 
the applicant's obligation to comply with the effluent limitation guideline or categorical pretreatment standard which is the 
subject of the application. 

(7) Effect of denial. If an application for an alternative requirement which modifies the requirements of an effluent 
limitation or pretreatment standard under this subsection is denied by the Administrator, the applicant must comply with 
such limitation or standard as established or revised, as the case may be. 

(8) Reports. By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit 
to the Committee on Environment and Public Works of the Senate and the Committee on Transportation and Infra-
structure of the House of Representatives a report on the status of applications for alternative requirements which modify 
the requirements of effluent limitations under section 301 or 304 of this Act [33 USCS § 1311 or 1314] or any national 
categorical pretreatment standard under section 307(b) of this Act [33 USCS § 1317(b)] filed before, on, or after such date 
of enactment [enacted Feb. 7, 1987]. 

(o) Application fees. The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable 
administrative costs incurred in reviewing and processing applications for modifications submitted to the Administrator 
pursuant to subsections (c), (g), (i), (k), (m), and (n) of section 301, section 304(d)(4), and section 316(a) of this Act [33 
USCS §§ 1311(c), (g), (i), (k), (m), (n), 1314(d)(4), 1316(a)]. All amounts collected by the Administrator under this 
subsection shall be deposited into a special fund of the Treasury entitled "Water Permits and Related Services" which 
shall thereafter be available for appropriation to carry out activities of the Environmental Protection Agency for which 
such fees were collected. 

(p) Modified permit for coal remining operations. 
(1) In general. Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which 

the State has an approved permit program under section 402(b) [33 USCS § 1342(b)], may issue a permit under section 
402 [33 USCS § 1342] which modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level 
of any pre-existing discharge, and with respect to pre-existing discharges of iron and manganese from the remined area of 
any coal remining operation or with respect to the pH level or level of iron or manganese in any pre-existing discharge 
affected by the remaining operation. Such modified requirements shall apply the best available technology economically 
achievable on a case-by-case basis, using best professional judgment, to set specific numerical effluent limitations in each 
permit. 

(2) Limitations. The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant 
demonstrates to the satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will 
result in the potential for improved water quality from the remining operation but in no event shall such a permit allow the 
pH level of any discharge, and in no event shall such a permit allow the discharges of iron and manganese, to exceed the 
levels being discharged from the remined area before the coal remining operation begins. No discharge from, or affected 
by, the remining operation shall exceed State water quality standards established under section 303 of this Act [33 USCS 
§ 1313]. 
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(3) Definitions. For purposes of this subsection-- 
(A) Coal remining operation. The term "coal remining operation" means a coal mining operation which begins after 

the date of the enactment of this subsection [enacted Feb. 4, 1987] at a site on which coal mining was conducted before the 
effective date of the Surface Mining Control and Reclamation Act of 1977. 

(B) Remined area. The term "remined area" means only that area of any coal remining operation on which coal mining 
was conducted before the effective date of the Surface Mining Control and Reclamation Act of 1977. 

(C) Pre-existing discharge. The term "pre-existing discharge" means any discharge at the time of permit application 
under this subsection. 

(4) Applicability of strip mining laws. Nothing in this subsection shall affect the application of the Surface Mining 
Control and Reclamation Act of 1977 to any coal remining operation, including the application of such Act to suspended 
solids. 

HISTORY: 
(June 30, 1948, ch 758, Title III, § 301, as added Oct. 18, 1972, P.L. 92-500, § 2, 86 Stat. 844; Dec. 27, 1977, P.L. 

95-217, §§ 42-47, 53(c), 91 Stat. 1582-1586, 1590; Dec. 29, 1981, P.L. 97-117, §§ 21(a) in part, (b), 22(a)-(d), 95 Stat. 
1631, 1632; Jan. 8, 1983, P.L. 97-440, 96 Stat. 2289; Feb. 4, 1987, P.L. 100-4, Title III, §§ 301(a)-(e), 302(a)-(d), 303(a), 
(b)(1), (c)-(f), 304(a), 305, 306(a), (b), 307, 101 Stat. 29; Nov. 18, 1988, P.L. 100-688, Title III, Subtitle B, § 3202(b), 102 
Stat. 4154; Oct. 31, 1994, P.L. 103-431, § 2, 108 Stat. 4396; Dec. 21, 1995, P.L. 104-66, Title II, Subtitle B, § 2021(b), 
109 Stat. 727.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

References in text: 
With respect to the Committee on Public Works and Transportation of the House of Representatives, referred to in this 

section, § 1(a)(9) of Act June 3, 1995, P.L. 104-14, which appears as a note preceding 2 USCS § 21, provides that any 
reference to such Committee in any provision of law enacted before January 4, 1995, shall be treated as referring to the 
Committee on Transportation and Infrastructure of the House of Representatives. 

The "Surface Mining Control and Reclamation Act of 1977", referred to in this section, is Act Aug. 3, 1977, P.L. 95-87, 
which appears generally as 30 USCS §§ 1201 et seq. For full classification of such Act, consult USCS Tables volumes. 

Explanatory notes: 
The bracketed word "than" has been inserted in subsec. (j)(1)(A) as the word probably intended by Congress. 
The bracketed word "contractual" has been inserted in subsec. (m)(1)(G) as the word probably intended by Congress. 

Amendments: 

1977. Act Dec. 27, 1977, in subsec. (b)(2), in subpara. (A), substituted "for pollutants identified in subparagraphs (C), (D), 
and (F) of this paragraph," for "not later than July 1, 1983," and substituted the concluding semicolon for "; and", in 
subpara. (B), substituted the concluding semicolon for a period, and added subparas. (C)-(F); and added subsecs. (g)-(1). 

1981. Act Dec. 29, 1981, in subsec. (b)(2), deleted subpara. (B) which read: "(B) not later than July 1, 1983, compliance 
by all publicly owned treatment works with the requirements set forth in section 201(g)(2)(A) of this Act;"; in subsec. (i), 
substituted "July 1, 1988" for "July 1, 1983" wherever appearing. 

Such Act further (effective as provided by § 22(e) of such Act, which appears as a note to this section), in subsec. (h), in 
the introductory matter, deleted "in an existing discharge" after "any pollutant", in para. (7), substituted the final period for 
a semi-colon, deleted para. (8) which read: "any funds available to the owner of such treatment works under title II of this 
Act will be used to achieve the degree of effluent reduction required by section 201(b) and (g)(2)(A) or to carry out the 
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requirements of this subsection.", and in the concluding matter, inserted the sentences beginning "A municipality .. ." and 
"No permit"; and substituted subsec. (j)(1)(A) for one which read "subsection (b)(1)(B) under subsection (h) of this sec-
tion shall be filed not later than 270 days after the date of enactment of the Clean Water Act of 1977;". 

1983. Act Jan. 8, 1983 added subsec. (m). 

1987. Act Feb. 4, 1987, in subsec. (b)(2), in subpara. (C), substituted "as expeditiously as practicable but in no case later 
than three years after the date such limitations are promulgated under section 304(b), and in no case later than March 31, 
1989" for "not later than July 1, 1984,", in subpara. (D), substituted "as expeditiously as practicable, but in no case later 
than three years after the date such limitations are promulgated under section 304(b), and in no case later than March 31, 
1989" for "not later than three years after the date such limitations are established", in subpara. (E), substituted "as ex- 
peditiously as practicable but in no case later than three years after the date such limitations are promulgated under section 
304(b), and in no case later than March 31, 1989, compliance with" for "not later than July 1, 1984," and in subpara. (F), 
substituted "as expeditiously as practicable but in no case" for "not" following "subparagraph (A) of this paragraph" and 
"and in no case later than March 31, 1989." for "or not later than July 1, 1984, whichever is later, but in no case later than 
July 1, 1987.", and added para. (3); in subsec. (j)(1)(A), inserted ", except that a publicly owned treatment works which 
prior to December 31, 1982, had a contractual arrangement to use a portion of the capacity of an ocean outfall operated by 
another publicly owned treatment works which has applied for or received modification under subsection (h), may apply 
for a modification of subsection (h) in its own right not later than 30 days after the date of the enactment of the Water 
Quality Act of 1987"; in subsec. (k), inserted "or (b)(2)(E)" in two places and substituted "two years after the date for 
compliance with such effluent limitation which would otherwise be applicable under such subsection," for "July 1, 1987,"; 
and added subsec. (p). 

Such Act further (applicable as provided by § 302(e) of such Act, which appears as a note to this section), substituted 
subsec. (g) for one which read: 

"(1) The Administrator, with the concurrence of the State, shall modify the requirements of subsection (b)(2)(A) of 
this section with respect to the discharge of any pollutant (other than pollutants identified pursuant to section 304(a)(4) of 
this Act [33 USCS § 1314(a)(4)], toxic pollutants subject to section 307(a) of this Act [33 USCS § 1317(a)], and the 
thermal component of discharges) from any point source upon a showing by the owner or operator of such point source 
satisfactory to the Administrator that-- 

"(A) such modified requirements will result at a minimum in compliance with the requirements of subsection 
(b)(1)(A) or (C) of this section, whichever is applicable; 

"(B) such modified requirements will not result in any additional requirements on any other point or nonpoint 
source; and 

"(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure 
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, and 
wildlife, and allow recreational activities, in and on the water and such modification will not result in the discharge of 
pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the envi-
ronment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity (including car-
cinogenicity, mutagenicity or teratogenicity), or synergistic propensities. 

"(2) If an owner or operator of a point source applies for a modification under this subsection with respect to the 
discharge of any pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this 
section with respect to such pollutant only during the same time period as he is eligible to apply for a modification under 
this subsection."; 

and, in subsec. (j), in para. (2), substituted "Subject to paragraph (3) of this section, any" for "Any", and added paras. (3) 
and (4). 

Such Act further (applicable as provided by § 303(b)(2) of such Act, which appears as a note to this section), in subsec. 
(h)(3), inserted ", and the scope of such monitoring is limited to include only those scientific investigations which are 
necessary to study the effects of the proposed discharge". 

Such Act further (applicable as provided by § 303(g) of such Act, which appears as a note to this section), in subsec. (h), 
in para. (2), substituted "the discharge of pollutants in accordance with such modified requirements will not interfere, 
alone or in combination with pollutants from other sources," for "such modified requirements will not interfere", added a 
new para. (6), redesignated former paras. (6) and (7) as paras. (7) and (8), respectively, in para. (8) as redesignated, sub-
stituted a semicolon for the concluding period and added para. (9), and in the concluding matter, inserted the sentences 
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beginning For the purposes of paragraph (9) . ..", In order for a permit . . .", "No permit issued under this subsection .. .", 
The prohibition contained in the preceding . . ." and "Notwithstanding any other provisions . . .". 
Such Act further (applicable as provided by § 304(b) of such Act, which appears as a note to this section), in subsec. 

(i)(1), substituted of the Water Quality Act of 1987." for of this subsection.". 
Such Act further (applicable as provided by § 306(c) of such Act, which appears as 33 USCS § 1342 note), in subsec. (1), 

substituted "Other than as provided in subsection (n) of this section, the" for "The"; and added subsecs. (n) and (o). 

1988. Act Nov. 18, 1988, in subsec. (f), substituted ", any high-level radioactive waste, or any medical waste," for "or 
high-level radioactive waste". 

1994. Act Oct. 31, 1994, in subsec. (j), in para. (1)(A), inserted ", and except as provided in paragraph (5)", and added para. 
(5). 

1995. Act Dec. 21, 1995, in subsec. (n)(8), substituted By January 1, 1997, and January 1 of every odd-numbered year 
thereafter, the Administrator shall submit to the Committee on Environment and Public Works of the Senate and the 
Committee on Transportation and Infrastructure" for "Every 6 months after the date of the enactment of this subsection, 
the Administrator shall submit to the Committee on Environment and Public Works of the Senate and the Committee on 
Public Works and Transportation". 

Other provisions: 
Certain municipal compliance deadlines unaffected; exception. Act Dec. 29, 1981, P.L. 97-117, 21(a) in part, 95 

Stat. 1631, provided: "The amendment made by this subsection [amending subsec (i) of this section] shall not be inter-
preted or applied to extend the date for compliance with section 301(b)(1)(B) or (C) of the Federal Water Pollution 
Control Act [subsec. (b)(1)(B) or (C) of this section] beyond schedules for compliance in effect as of the date of enactment 
of this Act, except in cases where reductions in the amount of financial assistance under this Act [for classification, 
consult USCS Tables volumes] or changed conditions affecting the rate of construction beyond the control of the owner or 
operator will make it impossible to complete construction by July 1, 1983.". 

Effective date of 1981 amendments of subsecs. (h) and (j)(1)(A). Act Dec. 29, 1981, P.L. 97-117, § 22(e), 95 Stat. 
1632, provided: "The amendments made by this section [amending subsecs. (h) and (j)(1)(A) of this section] shall take 
effect on the date of enactment of this Act, except that no applicant, other than the City of Avalon, California, who applies 
after the date of enactment of this Act for a permit pursuant to subsection (h) of section 301 of the Federal Water Pollution 
Control Act [subsec. (h) of this section] which modifies the requirements of subsection (b)(1)(B) of section 301 of the 
such Act [subsec. (b)(1)(B) of this section] shall receive such permit during the one-year period which begins on the date 
of enactment of this Act.". 

Discharges from point sources in United States Virgin Islands attributable to manufacture of rum; exemption 
from Federal water pollution control requirements; conditions. Act Aug. 5, 1983, P.L. 98-67, Title II, Subtitle A, § 
214(g), 97 Stat. 393, effective upon enactment on Aug. 5, 1983, as provided by § 218(a) of such Act, which appears as 19 
USCS § 2706(a), provided: "Any discharge from a point source in the United States Virgin Islands in existence on the date 
of the enactment of this subsection which discharge is attributable to the manufacture of rum (as defined in paragraphs 
[paragraph] (3) of section 7652(c) of the Internal Revenue Code of 1954 [26 USCS § 7652(c)(3)]) shall not be subject to 
the requirements of section 301 [this section] (other than toxic pollutant discharges), section 306 or section 403 of the 
Federal Water Pollution Control Act [33 USCS § 1316 or 1343] if-- 

"(1) such discharge occurs at least one thousand five hundred feet into the territorial sea from the line of ordinary low 
water from that portion of the coast which is in direct contact with the sea, and 

"(2) the Governor of the United States Virgin Islands determines that such discharge will not interfere with the at-
tainment or maintenance of that water quality which shall assure protection of public water supplies, and the protection 
and propagation of a balanced population of shellfish, fish, and wildlife, and allow recreational activities, in and on the 
water and will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an un-
acceptable risk to human health or the environment because of bioaccumulation, persistency in the environment, acute 
toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic propensities.". 
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National utant discharge elimi I;U'lnn

(a) Permits for discharge of pollutants
(1) Except as provided in sections 3 8 and 404 of this Act [33 uses §§ 1328,

1344], the Administrator may, after opportunity for public hearing, issue a permit for
the discharge of any pollutant, or combination of pollutants, notwithstanding section
301(a) [3~ uses § 1311(a)], upon condition that such discharge will meet either (A)
all applicable requirements under sections 301, 302, 306, 307, 308, and 403 of this
Act [33 uses §§ 1311, 1312, 1316, 1317, 1318, 1343], (8) or prior to the taking of
necessary implementing actions relating to all such requirements, such conditions as
the Administrator determines are necessary to carry out the provisions of this Act
[33 uses §§ 1251 etseq.].

(2) The Administrator shall prescribe conditions for such permits to assure
compliance with the requirements of paragraph (1) of this subsection, including
conditions on data and information collection, reporting, and such other
requirements as he deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this
subsection, and permits issued thereunder, shall be subject to the same terms,
conditions, and requirements as apply to a State permit program and permits issued
thereunder under subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section
13 of the Act of March 3, 1899 [33 uses § 407], shall be deemed to be permits
issued under this title [33 uses §§ 1341 et seq.], and permits issued under this title
[33 uses §§ 1341 et seq.] shall be deemed to be permits issued under section 13 of
the Act of March 3, 1899 [33 uses § 407], and shall continue in force and effect for
their term unless revoked, modified, or suspended in accordance with the provisions
of this Act [33 uses §§ 1251 et seq.].

(5) No permit for a discharge into the navigable waters shall be issued under
section 13 of the Act of March 3, 1899 [33 uses § 407], after the date of enactment
of this title [enacted Oct. 18, 1972]. Each application for a permit under section 13
of the Act of March 3, 1899 [33 uses § 407], pending on the date of enactment of
this Act [enacted Oct. 18, 1972], shall be deemed to be an application for a permit
under this section. The Administrator shall authorize a State, which he determines
has the capability of administering a permit program which will carry out the
objective of this Act [33 uses §§ 1251 et seq.], to issue permits for discharges into
the navigable waters within the jurisdiction of such State. The Administrator may
exercise the authority granted him by the preceding sentence only during the period
which begins on the date of enactment of this Act [enacted Oct. 18, 1972] and ends
either on the ninetieth day after the date of the first promulgation of gUidelines
required by section 304(h)(2) [304(i)(2)] of this Act [33 uses § 1314(i)(2)], or the
date of approval by the Administrator of a permit program for such State under
subsection (b) of this section whichever date first occurs, and no such authorization
to a State shall extend beyond the last day of such period. Each such permit shall be
subject to such conditions as the Administrator determines are necessary to carry
out the provisions of this Act [33 uses §§ 1251 et seq.]. No such permit shall issue
if the Administrator objects to such issuance.

(b) State permit programs. At any time after the promulgation of the gUidelines
required by subsection (h)(2) of section 304 [304(1)(2)] of this Act [33 uses §
1314(i)(2)], the Governor of each State to administer its own permit
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program for discharges into navigable waters within its jurisdiction may submit to
the Administrator a full and complete description of the program it proposes to
establish and administer under State law or under an interstate compact. In addition,
such State shall submit a statement from the attorney general (or the attorney for
those State water pollution control agencies which have independent legal counsel),
or from the chief legal officer in the case of an interstate agencYr that the laws of
suchstater or the interstate compactr as the case may ber provide adequate
authority to carry out the described program. The Administrator shall approve each
such submitted program unless he determines that adequate authority does not
exist:

(1) To issue permits which--
(A)appIYr and insure compliance withr any applicable requirements of sections

301, 302 r 306 r 307 r andA03 [33 USCS §§ 1311 r 1312,1316, 1317 r 1343];
(B) are for fixed terms not exceeding five years; and
(C) can be terminated or modified for cause includingr but not limited tOr the

following:
(i) violation of any condition of the permit;
(ii) obtaining a permit by misrepresentation, or failure to disclose fully all

relevant facts;
(iii) change in any condition that reqUires either a temporary or permanent

reduction or elimination of the permitted discharge;
(D) control the disposal of pollutants into wells;

(2) (A) To issue permits which applYr and insure compliance withr all applicable
requirements of section 308 of this Act [33 USCS § 1318] or

(B) To inspectr monitorr enter, and reqUire reports to at least the same extent as
required in section 308 of this Act [33 USCS § 1318];

(3) To insure that the publicr and any other State the waters of which may be
affected, receive notice of each application for a permit and to provide an
opportunity for public hearing before a ruling on each such application;

(4) To insure that the Administrator receives notice of each application (including a
copy thereof) for a permit;

(5) To insure that any State (other than the permitting State), whose waters may
be affected by the issuance of a permit may submit written recommendations to the
permitting State (and the Administrator) with respect to any permit application andr
if any part of such written recommendations are not accepted by the permitting
State, that the permitting State will notify such affected State (and the
Administrator) in writing of its failure to so accept such recommendations together
with its reasons for so doing;

(6) To insure that no permit will be issued ifr in the judgment of the Secretary of
the Army acting through the Chief of Engineers, after consultation with the Secretary
of the department in which the Coast Guard is operatingr anchorage and naVigation
of any of the naVigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit programr including civil and
criminal penalties and other ways and means of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment
works includes conditions to reqUire the identification in terms of character and
volume of pollutants of any significant source introducing pollutants subject to
pretreatment standards under section 307(b) of this Act [33 USCS § 1317(b)] into
such works and a program to assure compliance with such pretreatment standards
by each such source, in addition to adequate notice to the permitting agency of (A)
new introductions into such works of pollutants from any source which would be a
new source as defined in section 306 [33 USCS § 1316] if such source were
discharging pollutants, (B) new introductions of pollutants into such works from a
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source which would be subject to section30t[33 USCS § 1311] if it were
discharging such pollutants, or (C) a substantial change in volume or character of
pollutants being introduced into such works by a source introducing pollutants into
such works at the time of issuance of the permit. Such notice shall include
information on the quality and quantity of effluent to be introduced into such
treatment works and any anticipated impact of such change In the quantity or quality
of effluent to be discharged from such publicly owned treatment works; and

(9)To insure that any industrial user of any publicly owned treatment works will
comply withsections 204(b), 307, and 308 [33 USCS §§ 1284(b), 1317, 1318].

(c) Suspension of Federal program upon submission of State program; withdrawal of
approval of State program; return of State program to Administrator.

(1) Not later than ninety days after the date on which a State has submitted a
program (or revision thereof) pursuant to subsection (b) of this section, the
Administrator shall suspend the issuance of permits under subsection (a) of this
section as to those discharges subject to such program unless he determines that
the State permit program does not meet the requirements of subsection (b) of this
section or does not conform to the guidelines issued under section 304(h)(2)
[304(i)(2)] of this Act [33 USCS § 1314(i)(2)]. If the Administrator so determines,
he shall notify the State of any revisions or modifications necessary to conform to
such reqUirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance
with this section and guidelines promulgated pursuant to section 304(h)(2)
[304(i)(2)] of this Act [33 USCS § 1314(i)(2)].

(3) Whenever the Administrator determines after public hearing that a State is not
administering a program approved under this section in accordance with
requirements of this section, he shall so notify the State and, if appropriate
corrective action is not taken within a reasonable time, not to exceed ninety days,
the Administrator shall withdraw approval of such program. The Administrator shall
not withdraw approval of any such program unless he shall first have notified the
State, and made public, in writing, the reasons for such withdrawal.

(4) Limitations on partial permit program returns and withdrawals. A State may
return to the Administrator administration, and the Administrator may withdraw
under paragraph (3) of this subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) only if the
entire permit program being administered by the State department or agency at the
time is returned or Withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) only if an
entire phased component of the permit program being administered by the State at
the time is returned or withdrawn.

(d) Notification of Administrator.
(1) Each State shall transmit to the Administrator a copy of each permit application

received by such State and provide notice to the Administrator of every action
related to the consideration of such permit application, including each permit
proposed to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of
his notification under subsection (b)(5) of this section objects in writing to the
issuance of such permit, or (B) of the Administrator within ninety days of the date of
transmittal of the proposed permit by the State objects in writing to the issuance of
such permit as being outside the guidelines and reqUirements of this Act [33 USCS
§§ 1251 et seq.]. Whenever the Administrator objects to the issuance of a permit
under this paragraph such written objection shall contain a statement of the reasons
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for such objection and the effluent limitations and conditions which such permit
would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of
this subsection.

(4) In any case where, after the date of enactment of this paragraph [enacted Dec.
27, 1977], the Administrator, pursuant to paragraph (2) of this subsection, objects
to the issuance of a permit, on request of the State, a public hearing shall be held by
the Administrator on such objection. If the State does not resubmit such permit
revised to meet such objection within 30 days after completion of the hearing, or, if
no hearing is requested within 90 days after the date of such objection, the
Administrator may issue the permit pursuant to subsection (a) of this section for
such source in accordance with the guidelines and requirements of this Act [33 uses
§§ 1251 et seq.].

(e) Waiver of notification requirement. In accordance with guidelines promulgated
pursuant to subsection (h)(2) of section 304 [304(i)(2)] of this Act [33 uses §
1314(i)(2)], the Administrator is authorized to waive the requirements of subsection
(d) of this section at the time he approves a program pursuant to subsection (b) of
this section for any category (including any class, type, or size within such category)
of point sources within the State submitting such program.

(f) Point source categories. The Administrator shall promulgate regulations
establishing categories of point sources which he determines shall not be subject to
the requirements of subsection (d) of this section in any State with a program
approved pursuant to subsection (b) of this section. The Administrator may
distinguish among classes, types, and sizes within any category of point sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and
stowage of pollutants. Any permit issued under this section for the discharge of
pollutants into the navigable waters from a vessel or other floating craft shall be
subject to any applicable regulations promulgated by the Secretary of the
department in which the eoast Guard is operating, establishing specifications for safe
transportation, handling, carriage, storage, and stowage of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of
pollutant by source not previously utilizing treatment works. In the event any
condition of a permit for discharges from a treatment works (as defined in section
212 of this Act [33 uses § 1292]) which is publicly owned is violated, a State with a
program approved under subsection (b) of this section or the Administrator, where
no State program is approved or where the Administrator determines pursuant to
section 309(a) of this Act [33 uses § 1319(a)] that a State with an approved
program has not commenced appropriate enforcement action with respect to such
permit, may proceed in a court of competent jurisdiction to restrict or prohibit the
introduction of any pollutant into such treatment works by a source not utilizing such
treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited. Nothing in this section shall be construed to limit
the authority of the Administrator to take action pursuant to section 309 of this Act
[33 uses § 1319].

(j) Public information. A copy of each permit application and each permit issued
under this section shall be available to the public. Such permit application or permit,
or portion thereof, shall further be available on request for the purpose of
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reproduction.

(k) Compliance with permits. Compliance with a permit issued pursuant to this
section shall be deemed compliance, for purposes of sections 309 and 505 [33 USCS
§§ 1319, 1365], with sections 301, 302, 306, 307, and 403 [33 USCS §§ 1311,
1312,1316,1317,1343], except any standard imposed under section 307 [33 USCS
§ 1317] for a toxic pollutant injurious to human health. Until December 31, 1974, in
any case where a permit for discharge has been applied for pursuant to this section,
but final administrative disposition of such application has not been made, such
discharge shall not be a violation of (1) section 301, 306, or 402 of this Act [33
USCS § 1311, 1316, or 1342], or (2) section 13 of the Act of March 3, 1899 [33
USCS § 407], unless the Administrator or other plaintiff proves that final
administrative disposition of such application has not been made because of the
failure of the applicant to furnish information reasonably required or requested in
order to process the application. For the 180-day period beginning on the date of
enactment of the Federal Water Pollution Control Act Amendments of 1972 [enacted
Oct. 18, 1972], in the case of any point source discharging any pollutant or
combination of pollutants immediately prior to such date of enactment which source
is not subject to section 13 of the Act of March 3, 1899 [33 USCS § 407], the
discharge by such source shall not be a violation of this Act [33 USCS §§ 1251 et
seq.] if such a source applies for a permit for discharge pursuant to this section
within such 180-day period.

(I) Limitation on permit requirement.
(1) Agricultural return flows. The Administrator shall not require a permit under

this section for discharges composed entirely of return flows from irrigated
agriculture, nor shall the Administrator directly or indirectly, require any State to
require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations. The Administrator
shall not require a permit under this section, nor shall the Administrator directly or
indirectly require any State to require a permit, for discharges of stormwater runoff
from mining operations or oil and gas exploration, production, processing, or
treatment operations or transmission facilities, composed entirely of flows which are
from conveyances or systems of conveyances (including but not limited to pipes,
conduits, ditches, and channels) used for collecting and conveying precipitation
runoff and which are not contaminated by contact With, or do not come into contact
with, any overburden, raw material, intermediate products, finished product,
byproduct, or waste products located on the site of such operations.

(m) Additional pretreatment of conventional pollutants not required. To the extent a
treatment works (as defined in section 212 of this Act [33 USCS § 1292]) which is
publicly owned is not meeting the requirements of a permit issued under this section
for such treatment works as a result of inadequate design or operation of such
treatment works, the Administrator, in issuing a permit under this section, shall not
require pretreatment by a person introducing conventional pollutants identified
pursuant to section 304(a)(4) of this Act [33 USCS § 1314(a)(4)] into such
treatment works other than pretreatment required to assure compliance with
pretreatment standards under subsection (b)(8) of this section and section 307(b)(1)
of this Act [33 USCS § 1317(b)(1)]. Nothing in this subsection shall affect the
Administrator's authority under sections 307 and 309 of this Act [33 USCS §§ 1317,
1319], affect State and local authority under sections 307(b)(4) and 510 of this Act
[33 USCS §§ 1317(b)(4), 1370], relieve such treatment works of its obligations to
meet requirements established under this Act [33 USCS §§ 1251 et seq.], or
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otherwise preclude such works from pursuing whatever feasible options are available
to meet its responsibility to comply with its permit under this section.

(n) Partial permit program.
(1) State submission. The Governor of a State may submit under subsection (b) of

this section a permit program for a portion of the discharges into the navigable
waters in such State.

(2) Minimum coverage. A partial permit program under this subsection shall cover,
at a minimum, administration of a major category of the discharges into the
navigable waters of the State or a major component of the permit program required
by subsection (b).

(3) Approval or major category partial permit programs. The Administrator may
approve a partial permit program covering administration of a major category of
discharges under this subsection if--

(A) such program represents a complete permit program and covers all of the
discharges under the jurisdiction of a department or agency of the State; and

(B) the Administrator determines that the partial program represents a
significant and identifiable part of the State program required by subsection (b).

(4) Approval of major component partial permit programs. The Administrator may
approve under this subsection a partial and phased permit program covering
administration of a major component (including discharge categories) of a State
permit program required by subsection (b) if--

(A) the Administrator determines that the partial program represents a
significant and identifiable part of the State program required by subsection (b); and

(B) the State submits, and the Administrator approves! a plan for the State to
assume administration by phases of the remainder of the State program required by
subsection (b) by a specified date not more than 5 years after submission of the
partial program under this subsection and agrees to make all reasonable efforts to
assume such administration by such date.

(0) Anti-backsliding.
(1) General prohibition. In the case of effluent limitations established on the basis

of subsection (a)(l)(B) of this section, a permit may not be renewed! reissued, or
modified on the basis of effluent guidelines promulgated under section 304(b) [33
uses § 1314(b)] subsequent to the original issuance of such permit, to contain
effluent limitations which are less stringent than the comparable effluent limitations
in the previous permit. In the case of effluent limitations established on the basis of
section 301(b)(1)(C) or section 303 (d) or (e) [33 uses § 13ll(b)(l)(C) or 1313(d)
or (e)], a permit may not be renewed, reissued, or modified to contain effluent
limitations which are less stringent than the comparable effluent limitations in the
previous permit except in compliance with section 303(d)(4) [33 uses §
1313(d)(4)].

(2) Exceptions. A permit with respect to which paragraph (1) applies may be
renewed, reissued! or modified to contain a less stringent effluent limitation
applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility
occurred after permit issuance which justify the application of a less stringent
effluent limitation;

(B) (i) information is available which was not available at the time of permit
issuance (other than revised regulations! gUidance! or test methods) and which
would have justified the application of a less stringent effluent limitation at the time
of permit issuance; or

(ii) the Administrator determines that technical mistakes or mistaken
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interpretations of law were made in issuing the permit under subsection (a)(l)(B);
(C) a less stringent effluent limitation is necessary because of events over which

the permittee has no control and for which there is no reasonably available remedy;
(D) the permittee has received a permit modification under section 301(c),

301(g), 301(h), 301(i), 301(k), 301(n), or 316(a) [33 uses § 1311(c), (g), (h), (i),
(k), (n), or 1326(a)]; or

(E) the permittee has installed the treatment facilities required to meet the
effluent limitations in the previous permit and has properly operated and maintained
the facilities but has nevertheless been unable to achieve the previous effluent
limitations, in which case the limitations in the reviewed, reissued, or modified
permit may reflect the level of pollutant control actually achieved (but shall not be
less stringent than required by effluent guidelines in effect at the time of permit
renewal, reissuance, or modification). Subparagraph (B) shall not apply to any
revised waste load allocations or any alternative grounds for translating water quality
standards into effluent limitations, except where the cumulative effect of such
revised allocations results in a decrease in the amount of pollutants discharged into
the concerned waters, and such revised allocations are not the result of a discharger
eliminating or substantially reducing its discharge of pollutants due to complying with
the requirements of this Act [33 uses §§ 1251 et seq.] or for reasons otherwise
unrelated to water quality.

(3) Limitations. In no event maya permit with respect to which paragraph (1)
applies be renewed, reissued, or modified to contain an effluent limitation which is
less stringent than reqUired by effluent guidelines in effect at the time the permit is
renewed, reissued, or modified. In no event may such a permit to discharge into
waters be renewed, reissued, or modified to contain a less stringent effluent
limitation if the implementation of such limitation would result in a violation of a
water quality standard under section 303 [33 uses § 1313] applicable to such
waters.

(p) Municipal and industrial stormwater discharges.
(1) General rule. Prior to October 1, 1994, the Administrator or the State (in the

case of a permit program approved under section 402 of this Act [this section]) shall
not require a permit under this section for discharges composed entirely of
stormwater.

(2) Exceptions. Paragraph (1) shall not apply with respect to the folloWing
stormwater discharges:

(A) A discharge with respect to which a permit has been issued under this
section before the date of the enactment of this subsection [enacted Feb. 4, 1987].

(B) A discharge associated with industrial activity.
(C) A discharge from a municipal separate storm sewer system serving a

population of 250,000 or more.
(D) A discharge from a municipal separate storm sewer system serving a

population of 100,000 or more but less than 250,000.
(E) A discharge for which the Administrator or the State, as the case may be,

determines that the stormwater discharge contributes to a violation of a water
quality standard or is a significant contributor of pollutants to waters of the United
States.

(3) Permit requirements.
(A) Industrial discharges. Permits for discharges associated with industrial

activity shall meet all applicable provisions of this section and section 301 [33 uses
§ 1311].

(8) Municipal discharge. Permits for discharges from municipal storm sewers-
(i) may be issued on a system- or jurisdiction-wide basis;
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(ii) shall include a requirement to effectively prohibit non-stormwater
discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control techniques
and system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate forthe control of such pollutants.

(4) Permit application requirements.
(A) Industrial and large municipal discharges. Not later than 2 years after the

date of the enactment of this subsection [enacted Feb. 4, 1987], the Administrator
shall establish regulations setting forth the permit application requirements for
stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for
permits for such discharges shall be filed no later than 3 years after such date of
enactment [enacted Feb. 4, 1987]. Not later than 4 years after such date of
enactment [enacted Feb. 4, 1987], the Administrator or the State, as the case may
be, shall issue or deny each such permit. Any such permit shall provide for
compliance as expeditiously as practicable, but in no event later than 3 years after
the date of issuance of such permit.

(B) Other municipal discharges. Not later than 4 years after the date of the
enactment of this subsection [enacted Feb. 4, 1987], the Administrator shall
establish regulations setting forth the permit application requirements for stormwater
discharges described in paragraph (2)(D). Applications for permits for such
discharges shall be filed no later than 5 years after such date of enactment [enacted
Feb. 4, 1987]. Not later than 6 years after such date of enactment [enacted Feb. 4,
1987], the Administrator or the State, as the case may be, shall issue or deny each
such permit. Any such permit shall provide for compliance as expeditiously as
practicable, but in no event later than 3 years after the date of issuance of such
permit.

(5) Studies. The Administrator, in consultation with the States, shall conduct a
study for the purposes of--

(A) identifying those stormwater discharges or classes of stormwater discharges
for which permits are not required pursuant to paragraphs (1) and (2) of this
subsection;

(B) determining, to the maximum extent practicable, the nature and extent of
pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the
extent necessary to mitigate impacts on water quality.

Not later than October 1, 1988, the Administrator shall submit to Congress a
report on the results of the study described in subparagraphs (A) and (B). Not later
than October 1, 1989, the Administrator shall submit to Congress a report on the
results of the study described in subparagraph (C).

(6) Regulations. Not later than October 1, 1993, the Administrator, in consultation
with State and local officials, shall issue regulations (based on the results of the
studies conducted under paragraph (5)) which designate stormwater discharges,
other than those discharges described in paragraph (2), to be regulated to protect
water quality and shall establish a comprehensive program to regulate such
designated sources. The program shall, at a minimum, (A) establish priorities, (B)
establish requirements for State stormwater management programs, and (C)
establish expeditious deadlines. The program may include performance standards,
gUidelines, gUidance, and management practices and treatment requirements, as
appropriate.

(q) Combined sewer overflows.
(1) Requirement for permits, orders, and decrees. Each permit, order, or decree
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issued pursuant to this Act [33 USCS §§ 1251 et seq.] after the date of enactment of
this subsection [enacted Dec. 21, 2000] for a discharge from a municipal combined
storm and sanitary sewer shall conform to the Combined Sewer Overflow Control
Policy signed by the Administrator on April 11, 1994 (in this subsection referred to as
the "cso control policy").

(2) Water quality and designated use review guidance. Not later than July 31,
2001, and after providing notice and opportunity for public comment, the
Administrator shall issue guidance to facilitate the conduct of water quality and
designated use reviews for municipal combined sewer overflow receiving waters.

(3) Report. Not later than September 1, 2001, the Administrator shall transmit to
Congress a report on the progress made by the Environmental Protection Agency,
States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels. No permit
shall be required under this Act [33 USCS §§ 1251 et seq.] by the Administrator (or
a State, in the case of a permit program approved under subsection (b)) for the
discharge of any graywater, bilge water, cooling water, weather deck runoff, oil
water separator effluent, or effluent from properly functioning marine engines, or
any other discharge that is incidental to the normal operation of a vessel, if the
discharge is from a recreational vessel.

33 USCS § 1342
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CHAPTER 26. WATER POLLUTION PREVENTION AND CONTROL
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33 uses § 1370

§ 1370. State authority

Except as expressly provided in this Act [33 uses §§ 1251 et seq.], nothing in this Act [33 uses §§ 1251 et seq.] shall
(I) preclude or deny the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A)
any standard or limitation respecting discharges of pollutants, or (B) any requirement respecting control or abatement of
pollution; except that if an effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard,
or standard of performance is in effect under this Act [33 uses §§ 1251 et seq.], such State or political subdivision or
interstate agency may not adopt or enforce any effluent limitation, or other limitation, effluent standard, prohibition,
pretreatment standard, or standard of performance which is less stringent than the effluent limitation, or other limitation,
effluent standard, prohibition, pretreatment standard, or standard of performance under this Act [33 uses §§ 1251 et
seq.]; or (2) be construed as impairing or in any manner affecting any right or jurisdiction of the States with respect to
the waters (including boundary waters) of such States.

HISTORY:
(June 30,1948, ch. 758, Title V, § 510, as added, Oct. 18, 1972, P.L. 92-500, § 2, 86 Stat. 893.)
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40 CFR 122.26

§ 122.26 Storm water discharges (applicable to State NPDES programs, see § 123.25).

(a) Permit requirement. (l) Prior' to October 1, 1994, discharges composed entirely of storm water shall not be re
quired to obtain a NPDES permit except:

(i) A discharge with respect to which a permit has been issued prior to February 4, 1987;

(ii) A discharge associated with industrial activity (see § 122.26(a)(4));

(iii) A discharge from a large municipal separate storm sewer system;

(iv) A discharge fi'om a medium municipal separate storm sewer system;

(v) A discharge which the Director, or in States with approved NPDES programs, either the Director or the EPA
Regional Administrator, determines to contribute to a violation of a water quality standard or is a significant contributor
of pollutants to waters of the United States. This designation may include a discharge fi'0l11 any conveyance or system of
conveyances used for collecting and conveying storm water runoff or a system of discharges fi'ol11 municipal separate
storm sewers, except for those discharges fi'om conveyances which do not require a permit under paragraph (a)(2) of
this section or agricultural storm water runoff which is exempted from the definition of point source at § 122.2.

The Director may designate discharges fi'om municipal separate storm sewers on a system-wide or jurisdic-
tion-wide basis. In making this determination the Director may consider the following factors:

(A) The location of the discharge with respect to waters of the United States as defined at 40 CFR 122.2.

(B) The size of the discharge;

(C) The quantity and nature of the pollutants discharged to waters of the United States; and

(D) Other relevant factors.

(2) The Director may not require a permit for discharges of storm water runoff from the following:
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(i) Mining operations composed entirely of flows which are :6..om conveyances or systems of conveyances (in
cluding but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation runoff
and which are not contaminated by contact with or that have not come into contact with, any overburden, raw material,
intermediate products, finished product, byproduct, or waste products located on the site of such operations, except in
accordance with paragraph (c)(1)(iv) of this section.

(ii) All field activities or operations associated with oil and gas exploration, production, processing, or treatment
operations or transmission facilities, including activities necessary to prepare a site for drilling and for the movement
and placement of drilling equipment, whether or not such field activities or operations may be considered to be con
struction activities, except in accordance with paragraph (c)(1 )(iii) of this section. Discharges of sediment :6..om con
struction activities associated with oil and gas exploration, production, processing, or treatment operations or transmis
sion facilities are not subject to the provisions of paragraph (c)(1)(iii)(C) of this section.

Note to paragraph (a)(2)(ii): EPA encourages operators of oil and gas field activities or operations to implement
and maintain Best Management Practices (BMPs) to minimize discharges of pollutants, including sediment, in storm
water both during and after construction activities to help ensure protection of surface water quality during storm
events. Appropriate controls would be those suitable to the site conditions and consistent with generally accepted engi
neering design criteria and manufacturer specifications. Selection ofBMPs could also be affected by seasonal or climate
conditions.

(3) Large and medium municipal separate storm sewer systems. (i) Permits must be obtained for all discharges
from large and medium municipal separate storm sewer systems.

(ii) The Director may either issue one system-wide permit covering all discharges fiom municipal separate storm
sewers within a large or medium municipal storm sewer system or issue distinct permits for appropriate categories of
discharges within a large or medium municipal separate storm sewer system including, but not limited to: all discharges
owned or operated by the same municipality; located within the same jurisdiction; all discharges within a system that
discharge to the same watershed; discharges within a system that are similar in nature; or for individual discharges from
municipal separate storm sewers within the system.

(iii) The operator of a discharge from a municipal separate storm sewer which is part of a large or medium munic
ipal separate storm sewer system must either:

(A) Participate in a permit application (to be a permittee or a co-permittee) with one or more other operators of
discharges from the large or medium municipal storm sewer system which covers all, or a portion of all, discharges
from the municipal separate storm sewer system;

(B) Submit a distinct permit application which only covers discharges from the municipal separate storm sewers
for which the operator is responsible; or

(C) A regional authority may be responsible for submitting a permit application under the following guidelines:

(I) The regional authority together with co-applicants shall have authority over a storm water management pro
gram that is in existence, or shall be in existence at the time part I of the application is due;

(2) The permit applicant or co-applicants shall establish their ability to make a timely submission ofpmt I and part
2 of the municipal application;

(3) Each of the operators of municipal separate storm sewers within the systems described in paragraphs (b)(4) (i),
(ii), and (iii) or (b)(7) (i), (ii), and (iii) of this section, that are under the purview of the designated regional authority,
shall comply with the application requirements of paragraph (d) of this section.

(iv) One permit application may be submitted for all or a portion of all municipal separate storm sewers within
adjacent or interconnected large or medium municipal separate storm sewer systems. The Director may issue one sys
tem-wide permit covering all, or a portion of all municipal separate storm sewers in adjacent or interconnected large or
medium municipal separate storm sewer systems.

(v) Permits for all or a portion of all discharges from large or medium municipal separate storm sewer systems that
are issued on a system-wide, jurisdiction-wide, watershed or other basis may specify different conditions relating to
different discharges covered by the permit, including different management programs for different drainage areas which
contribute storm water to the system.
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(vi) Co-permittees need only comply with permit conditions relating to discharges from the municipal separate
storm sewers for which they are operators.

(4) Discharges through large and medium municipal separate storm sewer systems. In addition to meeting the re
quirements of paragraph (c) of this section, an operator of a storm water discharge associated with industrial activity
which discharges through a large or medium municipal separate storm sewer system shall submit, to the operator of the
municipal separate storm sewer system receiving the discharge no later than May 15, 1991, or 180 days prior to com
mencing such discharge: the name of the facility; a contact person and phone number; the location of the discharge; a
description, including Standard Industrial Classification, which best reflects the principal products or services provided
by each facility; and any existing NPDES permit number.

(5) Other municipal separate storm sewers. The Director may issue permits for municipal separate storm sewers
that are designated under paragraph (a)(1)(v) of this section on a system-wide basis, jurisdiction-wide basis, watershed
basis or other appropriate basis, or may issue permits for individual discharges.

(6) Non-municipal separate storm sewers. For storm water discharges associated with industrial activity fi'om point
sources which discharge through a non-municipal or non-publicly owned separate storm sewer system, the Director, in
his discretion, may issue: a single NPDES permit, with each discharger a co-permittee to a permit issued to the operator
of the portion of the system that discharges into waters of the United States; or, individual permits to each discharger of
storm water associated with industrial activity through the non-municipal conveyance system.

(i) All storm water discharges associated with industrial activity that discharge through a storm water discharge
system that is not a municipal separate storm sewer must be covered by an individual permit, or a pennit issued to the
operator of the portion ofthe system that discharges to waters of the United States, with each discharger to the
non-municipal conveyance a co-permittee to that permit.

(ii) Where there is more than one operator of a single system of such conveyances, all operators of storm water
discharges associated with industrial activity must submit applications.

(iii) Any permit covering more than one operator shall identify the effluent limitations, or other permit conditions,
if any, that apply to each operator.

(7) Combined sewer systems. Conveyances that discharge storm water runoff combined with municipal sewage
are point sources that must obtain NPDES permits in accordance with the procedures of § 122.21 and are not subject to
the provisions ofthis section.

(8) Whether a discharge fi'om a municipal separate storm sewer is or is not subject to regulation under this section
shall have no bearing on whether the owner or operator of the discharge is eligible for funding under title II, title III or
title VI of the Clean Water Act. See 40 CFR part 35, subpart I, appendix A(b)H.2.j.

(9)(i) On and after October 1, 1994, for discharges composed entirely of storm water, that are not required by pa
ragraph (a)(1) of this section to obtain a permit, operators shall be required to obtain a NPDES permit only if:

(A) The discharge is fi'om a small MS4 required to be regulated pursuant to § 122.32;

(B) The discharge is a storm water discharge associated with small construction activity pursuan(to paragraph
(b)(15) of this section;

(C) The Director, or in States with approved NPDES programs either the Director or the EPA Regional Adminis
trator, determines that storm water controls are needed for the discharge based on wasteload allocations that are part of
"total maximum daily loads" (TMDLs) that address the pollutant(s) of concern; or

(D) The Director, or in States with approved NPDES programs either the Director or the EPA Regional Adminis
trator, determines that the discharge, or category of discharges within a geographic area, contributes to a violation of a
water quality standard or is a significant contributor of pollutants to waters of the United States.

(ii) Operators of small MS4s designated pursuant to paragraphs (a)(9)(i)(A), (a)(9)(i)(C), and (a)(9)(i)(D) of this
section shall seek coverage under an NPDES permit in accordance with §§ 122.33 through 122.35. Operators of
non-municipal sources designated pursuant to paragraphs (a)(9)(i)(B), (a)(9)(i)(C), and (a)(9)(i)(D) of this section shall
seek coverage under an NPDES permit in accordance with paragraph (c)(1) of this section.
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(iii) Operators of storm water discharges designated pursuant to paragraphs (a)(9)(i)(C) and (a)(9)(i)(D) of this
section shall apply to the Director for a permit within 180 days of receipt of notice, unless permission for a later date is
granted by the Director (see § 124.52(c) of this chapter).

(b) Definitions. (1) Co-permittee means a permittee toa NPDES permit that is only responsible for permit condi
tions relating to the discharge for which it is operator.

(2) Illicit discharge means any discharge to a municipal separate storm sewer that is not composed entirely of
storm water except discharges pursuant to a NPDES pennit (other than the NPDES permit for discharges from the mu
nicipal separate storm sewer) and discharges resulting from fire fighting activities.

(3) Incorporated place means the District of Columbia, or a city, town, township, or village that is incorporated
under the laws of the State in which it is located.

(4) Large municipal separate storm sewer system means all municipal separate storm sewers that are either:

(i) Located in an incorporated place with a population of250,000 or more as determined by the 1990 Decennial
Census by the Bureau of the Census (Appendix F of this part); or

(ii) Located in the counties listed in appendix H, except municipal separate storm sewers that are located in the
incorporated places, townships or towns within such counties; or

(iii) Owned or operated by a municipality other than those described in paragraph (b)(4)(i) or (ii) of this section
and that are designated by the Director as part of the large or medium municipal separate storm sewer system due to the
interrelationship between the discharges ofthe designated storm sewer and the discharges from municipal separate
storm sewers described under paragraph (b)(4)(i) or (ii) of this section. In making this determination the Director may
consider the following factors:

(A) Physical interconnections between the municipal separate storm sewers;

(B) The location of discharges f'"om the designated municipal separate storm sewer relative to discharges from
municipal separate storm sewers described in paragraph (b)(4)(i) ofthis section;

(C) The quantity and nature of pollutants discharged to waters of the United States;

(D) The nature of the receiving waters; and

(E) Other relevant factors; or

(iv) The Director may, upon petition, designate as a large municipal separate storm sewer system, municipal sepa
rate storm sewers located within the boundaries of a region defined by a storm water management regional authority
based on a jurisdictional, watershed, or other appropriate basis that includes one or more of the systems described in
paragraph (b)(4)(i), (ii), (iii) of this section.

(5) Major municipal separate storm sewer outfall (or "major outfall") means a municipal separate storm sewer
outfall that discharges from a single pipe with an inside diameter of 36 inches or more or its equivalent (discharge from
a single conveyance other than circular pipe which is associated with a drainage area of more than 50 acres); or for mu
nicipal separate storm sewers that receive storm water from lands zoned for industrial activity (based on comprehensive
zoning plans or the equivalent), an outfall that discharges from a single pipe with an inside diameter of 12 inches or
more or from its equivalent (discharge from other than a circular pipe associated with a drainage area of 2 acres or
more).

(6) Major outfall means a major municipal separate storm sewer outfall.

(7) Medium municipal separate storm sewer systeml11eans all municipal separate storm sewers that are either:

(i) Located in an incorporated place with a population of 100,000 or more but less than 250,000, as determined by
the 1990 Decennial Census by the Bureau of the Census (Appendix G of this part); or

(ii) Located in the counties listed in appendix I, except municipal separate storm sewers that are located in the in
corporated places, townships or towns within such counties; or

(iii) Owned or operated by a municipality other than those described in paragraph (b)(7)(i) or (ii) of this section
and that are designated by the Director as part of the large or medium municipal separate storm sewer system due to the
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interrelationship between the discharges of the designated storm sewer and the discharges from municipal separate
storm sewers described under paragraph (b)(7)(i) or (ii) of this section. In making this determination the Director may
consider the following factors:

(A) Physical interconnections between the municipal separate storm sewers;

(B) The location of discharges from the designated municipal separate storm sewer relative to discharges fi'om
municipal separate storm sewers described in paragraph (b)(7)(i) of this section;

(C) The quantity and nature of pollutants discharged to waters ofthe United States;

(D) The nature of the receiving waters; or

(E) Other relevant factors; or

(iv) The Director may, upon petition, designate as a medium municipal separate storm sewer system, municipal
separate storm sewers located within the boundaries of a region defIned by a storm water management regional authori
ty based on a jurisdictional, watershed, or other appropriate basis that includes one or more of the systems described in
paragraphs (b)(7)(i), (ii), (iii) of this section.

(8) Municipal separate storm sewer means a conveyance or system of conveyances (including roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains):

(i) Owned or operated by a State, city, town, borough, county, parish, district, association, or other public body
(created by or pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes, storm water, or other
wastes, including special districts under State law such as a sewer district, flood control district or drainage district, or
similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management
agency under section 208 of the CWA that discharges to waters of the United States;

(ii) Designed or used for collecting or conveying storm water;

(iii) Which is not a combined sewer; and

(iv) Which is not part of a Publicly Owned Treatment Works (POTW) as defined at 40 CFR 122.2.

(9) Outfall means a point source as defIned by 40 CFR 122.2 at the point where a municipal separate storm sewer
discharges to waters of the United States and does not include open conveyances connecting two municipal separate
storm sewers, or pipes, tunnels or other conveyances which connect segments of the same stream or other waters of the
United States and are used to convey waters of the United States.

(10) Overburden means any material of any nature, consolidated or unconsolidated, that overlies a mineral deposit,
excluding topsoil or similar naturally-occurring surface materials that are not disturbed by mining operations.

(11) Runoff coeffIcient means the fi'action of total rainfall that will appear at a conveyance as runoff.

(12) Significant materials includes, but is not limited to: raw materials; fuels; materials such as solvents, deter
gents, and plastic pellets; finished materials such as metallic products; raw materials used in food processing or produc
tion; hazardous substances designated under section 101 (14) of CERCLA; any chemical the facility is required to report
pursuant to section 313 of title III of SARA; fertilizers; pesticides; and waste products such as ashes, slag and sludge
that have the potential to be released with storm water discharges.

(13) Storm water means storm water runoff, snow melt runoff, and surface runoff and drainage.

(14) Storm water discharge associated with industrial activity means the discharge from any conveyance that is
used for collecting and conveying storm water and that is directly related to manufacturing, processing or raw materials
storage areas at an industrial plant. The term does not include discharges from facilities or activities excluded fi'om the
NPDES program under this part 122. For the categories of industries identified in this section, the term includes, but is
not limited to, storm water discharges from industrial plant yards; immediate access roads and rail lines used or traveled
by carriers of raw materials, manufactured products, waste material, or by-products used or created by the facility; ma
terial handling sites; refuse sites; sites used for the application or disposal of process waste waters (as defined at part
401 of this chapter); sites used for the storage and maintenance of material handling equipment; sites used for residual
treatment, storage, or disposal; shipping and receiving areas; manufacturing buildings; storage areas (including tank
farms) for raw materials, and intermediate and final products; and areas where industrial activity has taken place in the
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past and significant materials remain and are exposed to storm water. For the purposes of this paragraph, material han
dling activities include storage, loading and unloading, transpOltation, or conveyance of any raw material, intermediate
product, final product, by-product or waste product. The term excludes areas located on plant lands separate from the
plant's industrial activities, such as office buildings and accompanying parking lots as long as the drainage fi:om the
excluded areas is not mixed with storm water drained from the above described areas. Industrial facilities (including
industrial facilities that are federally, State, or municipally owned or operated that meet the description of the facilities
listed in paragraphs (b)(l4)(i) through (xi) of this section) include those facilities designated under the provisions of
paragraph (a)(l)(v) of this section. The following categories offacilities are considered to be engaging in "industrial
activity" for purposes of paragraph (b)(14):

(i) Facilities subject to storm water effluent limitations guidelines, new source performance standards, or toxic
pollutant effluent standards under 40 CFR subchapter N (except facilities with toxic pollutant effluent standards which
are exempted under category (xi) in paragraph (b)(l4) of this section);

(ii) Facilities classified as Standard Industrial Classifications 24 (except 2434),26 (except 265 and 267),28 (ex
cept 283),29,311,32 (except 323),33,3441,373;

(iii) Facilities classified as Standard Industrial Classifications 10 through 14 (mineral industry) including active or
inactive mining operations (except for areas of coal mining operations no longer meeting the definition of a reclamation
area under 40 CFR 434.11(1) because the performance bond issued to the facility by the appropriate SMCRA authority
has been released, or except for areas of non-coal mining operations which have been released from applicable State or
Federal reclamation requirements after December 17, 1990) and oil and gas exploration, production, processing, or
treatment operations, or transmission facilities that discharge storm water contaminated by contact with or that has come
into contact with, any overburden, raw material, intermediate products, finished products, byproducts or waste products
located on the site of such operations; (inactive mining operations are mining sites that are not being actively mined, but
which have an identifiable owner/operator; inactive mining sites do not include sites where mining claims are being
maintained prior to disturbances associated with the extraction, beneficiation, or processing of mined materials, nor sites
where minimal activities are undertaken for the sole purpose of maintaining a mining claim);

(iv) Hazardous waste treatment, storage, or disposal facilities, including those that are operating under interim sta
tus or a permit under subtitle C of RCRA;

(v) Landfills, land application sites, and open dumps that receive or have received any industrial wastes (waste that
is received from any ofthe facilities described under this subsection) including those that are subject to regulation under
subtitle D of RCRA;

(vi) Facilities involved in the recycling of materials, including metal scrapyards, battery reclaimers, salvage yards,
and automobile junkyards, including but limited to those classified as Standard Industrial Classification 5015 and 5093;

(vii) Steam electric power generating facilities, including coal handling sites;

(viii) Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except 4221-25),43,44,
45, and 5171 which have vehicle maintenance shops, equipment cleaning operations, or airport deicing operations. Only
those portions of the facility that are either involved in vehicle maintenance (including vehicle rehabilitation, mechani
cal repairs, painting, fueling, and lubrication), equipment cleaning operations, airport deicing operations, or which are
otherwise identified under paragraphs (b)(l4) (i)-(vii) or (ix)-(xi) of this section are associated with industrial activity;

(ix) Treatment works treating domestic sewage or any other sewage sludge or wastewater treatment device or sys
tem, used in the storage treatment, recycling, and reclamation of municipal or domestic sewage, including land dedicat
ed to the disposal of sewage sludge that are located within the confines of the facility, with a design flow of 1.0 mgd or
more, or required to have an approved pretreatment program under 40 CFR part 403. Not included are farm lands, do
mestic gardens or lands used for sludge management where sludge is beneficially reused and which are not physically
located in the confines of the facility, or areas that are in compliance with section 405 of the CWA;

(x) Construction activity including clearing, grading and excavation, except operations that result in the distur
bance ofless than five acres oftotalland area. Construction activity also includes the disturbance of less than five acres
of total land area that is a pmt of a larger common plan of development or sale if the larger common plan will ultimately
disturb five acres or more;
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(xi) Facilities under Standard Industrial Classifications 20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31
(except 311),323,34 (except 3441),35,36,37 (except 373),38,39, and 4221-25;

(15) Storm water discharge associated with small construction activity means the discharge of storm water from:

(i) Construction activities including clearing, grading, and excavating that result in land disturbance of equal to or
greater than one acre and less than five acres. Small construction activity also includes the disturbance of less than one
acre of total land area that is part of a larger common plan of development or sale if the larger common plan will ulti
mately disturb equal to or greater than one and less than five acres. Small construction activity does not include routine
maintenance that is performed to maintain the original line and grade, hydraulic capacity, or original purpose of the fa
cility. The Director may waive the otherwise applicable requirements in a general permit for a storm water discharge
from construction activities that disturb less than five acres where:

(A) The value of the rainfall erosivity factor ("R" in the Revised Universal Soil Loss Equation) is less than five
during the period of construction activity. The rainfall erosivity factor is determined in accordance with Chapter 2 of
Agriculture Handbook Number 703, Predicting Soil Erosion by Water: A Guide to Conservation Plmming With the Re
vised Universal Soil Loss Equation (RUSLE), pages 21-64, dated January 1997. The Director of the Federal Register
approves this incorporation by reference in accordance with 5 u.S.C 552(a) and I CFR part 51. Copies may be obtained
fi'om EPA's Water Resource Center, Mail Code RC4100, 1200 Pelmsylvania Ave., NW., Washington, DC 20460. A
copy is also available for inspection at the U.S. EPA Water Docket, 1200 Pennsylvania Ave., NW., Washington, DC
20460, or the Office of the Federal Register, 800 N. Capitol Street N.W. Suite 700, Washington, DC. An operator must
certify to the Director that the construction activity will take place during a period when the value of the rainfall erosiv
ity factor is less than five; or

(B) Storm water controls are not needed basedon a "total maximum daily load" (TMDL) approved or established
by EPA that addresses the pollutant(s) of concern or, for non-impaired waters that do not require TMDLs, an equivalent
analysis that determines allocations for small construction sites for the pollutant(s) of concern or that determines that
such allocations are not needed to protect water quality based on consideration of existing in-stream concentrations,
expected growth in pollutant contributions fi"om all sources, and a margin of safety. For the purpose of this paragraph,
the pollutant(s) of concern include sediment or a parameter that addresses sediment (such as total suspended solids, tur
bidity or siltation) and any other pollutant that has been identified as a cause of impairment of any water body that will
receive a discharge from the construction activity. The operator must certify to the Director that the construction activity
will take place, and storm water discharges will occur, within the drainage area addressed by the TMDL or equivalent
analysis.

(ii) Any other construction activity designated by the Director, or in States with approved NPDES programs either
the Director or the EPA Regional Administrator, based on the potential for contribution to a violation of a water quality
standard or for significant contribution of pollutants to waters of the United States.

EXHIBIT 1 TO § 122.26(b)(15).--SUMMARY OF COVERAGE
OF "STORM WATER DISCHARGES ASSICIATED WITH SMALL

CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAM
Automatic Designation:
Required Nationwide
Coverage

Potential Designation:
Optional Evaluation and
Designation by the
NPDES Permitting
Authority or EPA
Regional Administrator.

· Construction activities that result in a
land disturbance of equal to or greater
than one acre and less than five acres.
· Construction activities disturbing less
than one acre if part of a larger common
plan of development or sale with a planned
disturbance of equal to or greater than one
acre and less than five acres. (see §
I22.26(b)(15)(i).)
· Construction activities that result in a
land disturbance of less than one acre
based on the potential for contribution to
a violation of a water quality standard or
for significant contribution of pollutants.
(see § 122.26(b)(15)(ii).)
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EXHIBIT 1 TO § 122.26(b)(15).--SUMMARY OF COVERAGE
OF "STORM WATER DISCHARGES ASSICIATED WITH SMALL

CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAM
Potential Waiver: Any automatically designated construction
Waiver from activity where the operator certifies: (1)
Requirements as A rainfall erosivity factor ofless than
Determined by the NPDES five, or (2) That the activity will occur
Permitting Authority. within an area where controls are not

needed based on a TMDL or, for non-impaired
waters that do not require a TMDL, an
equivalent analysis for the pollutant(s) of
concern. (see § 122.26(b)(15)(i).)

(16) Small municipal separate storm sewer system means all separate storm sewers that are:

(i) Owned or operated by the United States, a State, city, town, borough, county, parish, district, association, or
other public body (created by or pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes,
storm water, or other wastes, including special districts under State law such as a sewer district, flood control district or
drainage district, or similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and ap
proved management agency under section 208 of the CWA that discharges to waters of the United States.

(i1) Not defined as "large" or "medium" municipal separate storm sewersystems pursuant to paragraphs (b)(4) and
(b)(7) ofthis section, or designated under paragraph (a)(1)(v) of this section.

(iii) This term includes systems similar to separate storm sewer systems in municipalities, such as systems at mili
tary bases, large hospital or prison complexes, and highways and other thoroughfares. The term does not include sepa
rate storm sewers in very discrete areas, such as individual buildings.

(17) Small MS4 means a small municipal separate storm sewer system.

(18) Municipal separate storm sewer system means all separate storm sewers that are defined as "large" or "me
dium" or "small" municipal separate storm sewer systems pursuant to paragraphs (b)(4), (b)(7), and (b)(16) of this sec
tion, or designated under paragraph (a)(1)(v) of this section.

(19) MS4 means a municipal separate storm sewer system.

(20) Uncontrolled sanitary landfill means a landfill or open dump, whether in operation or closed, that does not
meet the requirements for runon or runoff controls established pursuant to subtitle D of the Solid Waste Disposal Act.

(c) Application requirements for storm water discharges associated with industrial activity and storm water dis
charges associated with small construction activity -- (1) Individual application. Dischargers of storm water associated
with industrial activity and with small construction activity are required to apply for an individual permit or seek cov
erage under a promulgated storm water general permit. Facilities that are required to obtain an individual permit, or any
discharge of storm water which the Director is evaluating for designation (see 124.52(c) of this chapter) under para
graph (a)(1)(v) of this section and is not a municipal storm sewer, shall submit an NPDES application in accordance
with the requirements of § 122.21 as modified and supplemented by the provisions of this paragraph.

(i) Except as provided in § 122.26(c)(l)(ii)-(iv), the operator of a storm water discharge associated with industrial
activity subject to this section shall provide:

(A) A site map showing topography (or indicating the outline of drainage areas served by the outfalI(s) covered in
the application if a topographic map is unavailable) of the facility including: each of its drainage and discharge struc
tures; the drainage area of each storm water outfall; paved areas and buildings within the drainage area of each storm
water outfall, each past or present area used for outdoor storage or disposal of significant materials, each existing struc
tural control measure to reduce pollutants in storm water runoff, materials loading and access areas, areas where pesti
cides, herbicides, soil conditioners and fertilizers are applied, each of its hazardous waste treatment, storage or disposal
facilities (including each area not required to have a RCRA permit which is llsed for accumulating hazardous waste un
der 40 CFR 262.34); each well where tluids from the facility are injected underground; springs, and other surface water
bodies which receive storm water discharges from the facility;
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(B) An estimate ofthe area of impervious surfaces (including paved areas and building roofs) and the total area
drained by each outfall (within a mile radius of the facility) and a narrative description of the following: Significant
materials that in the three years prior to the submittal of this application have been treated, stored or disposed in a man
ner to allow exposure to storm water; method oftreatment, storage or disposal of such materials; materials management
practices employed, in the three years prior to the submittal of this application, to minimize contact by these materials
with storm water runoff; materials loading and access areas; the location, manner and frequency in which pesticides,
herbicides, soil conditioners and fertilizers are applied; the location and a description of existing structural and
non-structural control measures to reduce pollutants in storm water runoff; and a description of the treatment the storm
water receives, including the ultimate disposal of any solid or fluid wastes other than by discharge;

(C) A certification that all outfalls that should contain storm water discharges associated with industrial activity
have been tested or evaluated for the presence of non-storm water discharges which are not covered by a NPDES per
mit; tests for such non-storm water discharges may include smoke tests, fluorometric dye tests, analysis of accurate
schematics, as well as other appropriate tests. The certification shall include a description of the method used, the date
of any testing, and the on-site drainage points that were directly observed during a test;

(D) Existing information regarding significant leaks or spills of toxic or hazardous pollutants at the facility that
have taken place within the three years prior to the submittal of this application;

(E) Quantitative data based on samples collected during storm events and collected in accordance with § 122.21 of
this part from all outfalls containing a storm water discharge associated with industrial activity fO!: the following para
meters:

(1) Any pollutant limited in an effluent guideline to which the facility is subject;

(2) Any pollutant listed in the facility's NPDES permit for its process wastewater (if the facility is operating under
an existing NPDES permit);

(3) Oil and grease, pH, BODS, COD, TSS, total phosphorus, total Kjeldahl nitrogen, and nitrate plus nitrite nitro-
gen;

(4) Any information on the discharge required under § 122.21 (g)(7) (vi) and (vii);

(5) Flow measurements or estimates ofthe flow rate, and the total amount of discharge for the storm event(s) sam
pled, and the method of flow measurement or estimation; and

(6) The date and duration (in hours) of the storm event(s) sampled, rainfall measurements or estimates of the storm
event (in inches) which generated the sampled runoff and the duration between the storm event sampled and the end of
the previous measurable (greater than 0.1 inch rainfall) storm event (in hours);

(F) Operators of a discharge which is composed entirely of storm water are exempt fi'om the requirements of §
122.21 (g)(2), (g)(3), (g)(4), (g)(5), (g)(7)(iii), (g)(7)(iv), (g)(7)(v), and (g)(7)(viii); and

(G) Operators of new sources or new discharges (as defined in § 122.2 of this part) which are composed in part or
entirely of storm water must include estimates for the pollutants or parameters listed in paragraph (c)(1 )(i)(E) of this
section instead of actual sampling data, along with the source of each estimate. Operators of new sources or new dis
charges composed in part or entirely of storm water must provide quantitative data for the parameters listed in para
graph (c)(1 )(i)(E) of this section within two years after commencement of discharge, unless such data has already been
reported under the monitoring requirements of the NPDES permit for the discharge. Operators of a new source or new
discharge which is composed entirely of storm water are exempt from the requirements of § 122.21 (k)(3)(ii), (k)(3 )(iii),
and (k)(5).

(ii) An operator of an existing or new storm water discharge that is associated with industrial activity solely under
paragraph (b)(14)(x) of this section or is associated with small construction activity solely under paragraph (b)(15) of
this section, is exempt from the requirements of § 122.21(g) and paragraph (c)(1)(i) of this section. Such operator shall
provide a narrative description of:

(A) The location (including a map) and the nature of the construction activity;

(B) The total area of the site and the area of the site that is expected to undergo excavation during the life of the
permit;
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(C) Proposed measures, including best management practices, to control pollutants in storm water discharges dur
ing construction, including a brief description of applicable State and local erosion and sediment control requirements;

(D) Proposed measures to control pollutants in storm water discharges that will occur after construction operations
have been completed, including a brief description of applicable State or local erosion and sediment control require
ments;

(E) An estimate ofthe runoff coefficient of the site and the increase in impervious area after the construction ad
dressed in the permit application is completed, the nature offill material and existing data describing the soil or the
quality of the discharge; and

(F) The name of the receiving water.

(iii) The operator of an existing or new discharge composed entirely of storm water £i'om an oil or gas exploration,
production, processing, or treatment operation, or transmission facility is not required to submit a permit application in
accordance with paragraph (c)(1)(i) of this section, unless the facility:

(A) Has had a discharge of stonn water resulting in the discharge of a reportable quantity for which notification is
or was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at anytime since November 16, 1987; or

(B) Has had a discharge of storm water resulting in the discharge of a reportable quantity for which notification is
or was required pursuant to 40 CFR 110.6 at any time since November 16, 1987; or

(C) Contributes to a violation of a water quality standard.

(iv) The operator of an existing or new discharge composed entirely of storm water from a mining operation is not
required to submit a permit application unless the discharge has come into contact with, any overburden, raw material,
intermediate products, finished product, byproduct or waste products located on the site of such operations.

(v) Applicants shall provide such other information the Director may reasonably require under § 122.21(g)(l3) of
this part to determine whether to issue a permit and may require any facility subject to paragraph (c)(l)(ii) of this sec
tion to comply with paragraph (c)(l)(i) of this section.

(2) [Reserved]

(d) Application requirements for large and medium municipal separate storm sewer discharges. The operator of a
discharge from a large or medium municipal separate storm sewer or a municipal separate storm sewer that is designat
ed by the Director under paragraph (a)(l)(v) of this section, may submit a jurisdiction-wide or system-wide permit ap
plication. Where more than one public entity owns or operates a municipal separate storm sewer within a geographic
area (including adjacent or interconnected municipal separate storm sewer systems), such operators may be a coappli
cant to the same application. Permit applications for discharges from large and medium municipal storm sewers or mu
nicipal storm sewers designated under paragraph (a)(l)(v) of this section shall include;

(1) Part 1. Part 1 of the application shall consist of;

(i) General information. The applicants' name, address, telephone number of contact person, ownership status and
status as a State or local government entity.

(ii) Legal authority. A description of existing legal authority to control discharges to the municipal separate storm
sewer system. When existing legal authority is not sufficient to meet the criteria provided in paragraph (d)(2)(i) of this
section, the description shall list additional authorities as will be necessary to meet the criteria and shall include a sche
dule and commitment to seek such additional authority that wiII be needed to meet the criteria.

(iii) Source identification. (A) A description of the historic use of ordinances, guidance or other controls which li
mited the discharge of non-storm water discharges to any Publicly Owned Treatment Works serving the same area as
the municipal separate storm sewer system.

(B) A USGS 7.5 minute topographic map (or equivalent topographic map with a scale between 1: 10,000 and
1:24,000 if cost effective) extending one mile beyond the service boundaries of the municipal storm sewer system cov
ered by the permit application. The following information shall be provided:

(1) The location of known municipal storm sewer system outfalls discharging to waters of the United States;
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(2) A description of the land use activities (e.g. divisions indicating undeveloped, residential, cOlmnercial, agri
cultural and industrial uses) accompanied with estimates of population densities and projected growth for a ten year
period within the drainage area served by the separate storm sewer. For each land use type, an estimate of an average
runoff coefficient shall be provided;

(3) The location and a description of the activities of the facility of each currently operating or closed municipal
landfill or other treatment, storage or disposal facility for municipal waste;

(4) The location and the permit number of any known discharge to the municipal storm sewer that has been issued
a NPDES pennit;

(5) The location of major structural controls for storm water discharge (retention basins, detention basins, major
infiltration devices, etc.); and

(6) The identification of publicly owned parks, recreational areas, and other open lands.

(iv) Discharge characterization. (A) Monthly mean rain and snow fall estimates (or summary of weather bureau
data) and the monthly average number of storm events.

(B) Existing quantitative data describing the volume and quality of discharges from the municipal storm sewer, in
cluding a description of the outfalls sampled, sampling procedures and analytical methods used.

(C) A list of water bodies that receive discharges from the municipal separate storm sewer system, including
downstream segments, lakes and estuaries, where pollutants from the system discharges may accumulate and cause wa
ter degradation and a brief description of known water quality impacts. At a minimum, the description of impacts shall
include a description of whether the water bodies receiving such discharges have been:

(1) Assessed and reported in section 305(b) reports submitted by the State, the basis for the assessment (evaluated
or monitored), a summary of designated use support and attainment of Clean Water Act (CWA) goals (fishable and
swimmable waters), and causes of nonsupport of designated uses;

(2) Listed under section 304(1)(1 )(A)(i), section 304(l)(1)(A)(ii), or section 304(l)(l)(B) of the CWA that is not
expected to meet water quality standards or water quality goals;

(3) Listed in State Nonpoint Source Assessments required by section 319(a) of the CWA that, without additional
action to control nonpoint sources of pollution, cannot reasonably be expected to atiain or maintain water quality stan
dards due to storm sewers, construction, highway maintenance and nmofffrom municipal landfills and municipal
sludge adding significant pollution (or contributing to a violation of water quality standards);

(4) Identified and classified according to eutrophic condition of publicly owned lakes listed in State reports re
quired under section 314(a) of the CWA (include the following: A description of those publicly owned lakes for which
uses are known to be impaired; a description of procedures, processes and methods to control the discharge of pollutants
from municipal separate storm sewers into such lakes; and a description of methods and procedures to restore the quali
ty of such lakes);

(5) Areas of concern of the Great Lakes identified by the International Joint Commission;

(6) Designated estuaries under the National Estuary Program under section 320 of the CWA;

(7) Recognized by the applicant as highly valued or sensitive waters;

(8) Defined by the State or U.S. Fish and Wildlife Services's National Wetlands Inventory as wetlands; and

(9) Found to have pollutants in bottom sediments, fish tissue or biosurvey data.

(D) Field screening. Results of a field screening analysis for illicit connections and illegal dumping for either se
lected field screening points or major outfalls covered in the permit application. At a minimum, a screening analysis
shall include a narrative description, for either each field screening point or major outfall, of visual observations made
during dry weather periods. If any flow is observed, two grab samples shall be collected during a 24 hour period with a
minimum period of four hours between samples. For all such samples, a narrative description of the color, odor, turbid
ity, the presence of an oil sheen or surface scum as well as any other relevant observations regarding the potential pres
ence of 110n-stor111 water discharges or illegal dumping shall be provided. In addition, a narrative description of the re
sults of a field analysis using suitable methods to estimate pH, total chlorine, total copper, total phenol, and detergents
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(or surfactants) shall be provided along with a description of the flow rate. Where the field analysis does not involve
analytical methods approved under 40 CFR part 136, the applicant shall provide a description of the method used in
cluding the name of the manufacturer of the test method along with the range and accuracy of the test. Field screening
points shall be either major outfalls or other outfall points (or any other point of access such as manholes) randomly
located throughout the storm sewer system by placing a grid over a drainage system map and identifying those cells of
the grid which contain a segment of the storm sewer system or major outfall. The field screening points shall be estab
lished using the following guidelines and criteria:

(1) A grid system consisting of perpendicular north-south and east-west lines spaced 1/4 mile apart shall be over
laid on a map of the municipal storm sewer system, creating a series of cells;

(2) All cells that contain a segment of the storm sewer system shall be identified; one field screening point shall be
selected in each cell; major outfalls may be used as field screening points;

(3) Field screening points should be located downstream of any sources of suspected illegal or illicit activity;

(4) Field screening points shall be located to the degree practicable at the farthest manhole or other accessible lo
cation downstream in the system, within each cell; however, safety of personnel and accessibility of the location should
be considered in making this determination;

(5) Hydrological conditions; total drainage area of the site; population density of the site; traffic density; age of the
structures or buildings in the area; history of the area; and land use types;

(6) For medium municipal separate storm sewer systems, no more than 250 cells need to have identified field
screening points; in large municipal separate storm sewer systems, no more than 500 cells need to have identified field
screening points; cells established by the grid that contain no storm sewer segments will be eliminated from considera
tion; if fewer than 250 cells in medium municipal sewers are created, and fewer than 500 in large systems are created by
the overlay on the municipal sewer map, then all those cells which contain a segment of the sewer system shall be sub
ject to field screening (unless access to the separate storm sewer system is impossible); and

(7) Large or medium municipal separate storm sewer systems which are unable to utilize the procedures described
in paragraphs (d)(1 )(iv)(D) (l) through (6) of this section, because a sufficiently detailed map of the separate storm
sewer systems is unavailable, shall field screen no more than 500 or 250 major outfalls respectively (or all major out
falls in the system, if less); in such circumstances, the applicant shall establish a grid system consisting of north-south
and east-west lines spaced 1/4 mile apart as an overlay to the boundaries of the municipal storm sewer system, thereby
creating a series of cells; the applicant will then select major outfalls in as many cells as possible until at least 500 major
outfalls (large municipalities) or 250 major outfalls (medium municipalities) are selected; a field screening analysis
shall be undertaken at these major outfalls.

(E) Characterization plan. Information and a proposed program to meet the requirements of paragraph (d)(2)(iii) of
this section. Such description shall include: the location of outfalls or field screening points appropriate for representa
tive data collection under paragraph (d)(2)(iii)(A) of this section, a description of why the outfall or field screening
point is representative, the seasons during which sampling is intended, a description of the sampling equipment. The
proposed location of outfalls or field screening points for such sampling should reflect water quality concerns (see pa
ragraph (d)(I)(iv)(C) of this section) to the extent practicable.

(v) Management programs. (A) A description of the existing management programs to control pollutants from the
municipal separate storm sewer system. The description shall provide information on existing structural and source con
trols, including operation and maintenance measures for structural controls, that are currently being implemented. Such
controls may include, but are not limited to: Procedures to control pollution resulting from construction activities;
floodplain management controls; wetland protection measures; best management practices for· new subdivisions; and
emergency spill response programs. The description may address controls established under State law as well as local
requirements.

(8) A description of the existing program to identify illicit connections to the municipal storm sewer system. The
description should include inspection procedures and methods for detecting and preventing illicit discharges, and de
scribe areas where this program has been implemented.

(vi) Fiscal resources. (A) A description of the financial resources currently available to the municipality to com
plete part 2 of the permit application. A description of the municipality's budget for existing storm \vater programs, in-
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cluding an overview of the municipality's financial resources and budget, including overall indebtedness and assets, and
sources of funds for storm water programs.

(2) Part 2. Part 2 of the application shall consist of:

(i) Adequate legal authority. A demonstration that the applicant can operate pursuant to legal authority established
by statute, ordinance or series of contracts which authorizes or enables the applicant at a minimum to:

(A) Control through ordinance, pennit, contract, order or similar means, the contribution ofpollutants to the mu
nicipal storm sewer by storm water discharges associated with industrial activity and the quality of storm water dis
charged from sites of industrial activity;

(B) Prohibit through ordinance, order or similar means, illicit discharges to the municipal separate storm sewer;

(C) Control tlu'ough ordinance, order or similar means the discharge to a municipal separate storm sewer of spills,
dumping or disposal of materials other than storm water;

(D) Control through interagency agreements among coapplicants the contribution of pollutants from one portion of
the municipal system to another pOliion of the municipal system;

(E) Require compliance with conditions in ordinances, permits, contracts or orders; and

(F) Carry out all inspection, surveillance and monitoring procedures necessary to determine compliance and non
compliance with permit conditions including the prohibition on illicit discharges to the municipal separate storm sewer.

(ii) Source identification. The location of any major outfall that discharges to waters of the United States that was
not reported under paragraph (d)(l)(iii)(B)(l) of this section. Provide an inventory, organized by watershed of the name
and address, and a description (such as SIC codes) which best reflects the principal products or services provided by
each facility which may discharge, to the municipal separate storm sewer, storm water associated with industrial activi
ty;

(iii) Characterization data. When "quantitative data" for a pollutant are required under paragraph (d)(2)(iii)(A)(3)
of this section, the applicant must collect a sample of effluent in accordance with § 122.2 1(g)(7) and analyze it for the
pollutant in accordance with analytical methods approved under part 136 of this chapter. When no analytical method is
approved the applicant may use any suitable method but must provide a description of the method. The applicant must
provide information characterizing the quality and quantity of discharges covered in the permit application, including:

(A) Quantitative data from representative outfalls designated by the Director (based on information received in
part 1 of the application, the Director shall designate between five and ten outfalls or field screening points as repre
sentative of the commercial, residential and industrial land use activities of the drainage area contributing to the system
or, where there are less than five outfalls covered in the application, the Director shall designate all outfalls) developed
as follows:

(I) For each outfall or field screening point designated under this subparagraph, samples shall be collected of
stormwater discharges from three storm events occurring at least one month apart in accordance with the requirements
at § 122.2l(g)(7) (the Director may allow exemptions to sampling three storm events when climatic conditions create
good cause for such exemptions);

(2) A narrative description shall be provided of the date and duration of the storm event(s) sampled, rainfall esti
mates of the storm event which generated the sampled discharge and the duration between the storm event sampled and
the end of the previous measurable (greater than 0.1 inch rainfall) storm event;

(3) For samples collected and described under paragraphs (d)(2)(iii) (A)(l) and (A)(2) of this section, quantitative
data shall be provided for: the organic pollutants listed in Table II; the pollutants listed in Table 1Il (toxic metals, cya
nide, and total phenols) of appendix D of 40 CFR part 122, and for the following pollutants:

Total suspended solids (TSS)

Total dissolved solids (TDS)

COD

BOD[5]
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Oil and grease

Fecal coliform

Fecal streptococcus

pH

Total Kjeldahl nitrogen

Nitrate plus nitrite

Dissolved phosphorus

Total ammonia plus organic nitrogen

Total phosphorus

(4) Additional limited quantitative data required by the Director for determining permit conditions (the Director
may require that quantitative data shall be provided for additional parameters, and may establish sampling conditions
such as the location, season of sample collection, form of precipitation (snow melt, rainfall) and other parameters ne
cessary to insure representativeness);

(B) Estimates of the annual pollutant load of the cumulative discharges to waters of the United States from all
identified municipal outfalls and the event mean concentration of the cumulative discharges to waters of the United
States from all identified municipal outfalls during a storm event (as described under § 122.21(c)(7» for BOD[sub]5,
COD, TSS, dissolved solids, total nitrogen, total ammonia plus organic nitrogen, total phosphorus, dissolved phospho
rus, cadmium, copper, lead, and zinc. Estimates shall be accompanied by a description of the procedures for estimating
constituent loads and concentrations, including any modelling, data analysis, and calculation methods;

(C) A proposed schedule to provide estimates for each major outfall identified in either paragraph (d)(2)(ii) or
(d)(l )(iii)(B)(l) of this section of the seasonal pollutant load and of the event mean concentration of a representative
storm for any constituent detected in any sample required under paragraph (d)(2)(iii)(A) of this section; and

(D) A proposed monitoring program for representative data collection for the term of the permit that describes the
location of outfalls or field screening points to be sampled (or the location of instream stations), why the location is
representative, the frequency of sampling, parameters to be sampled, and a description of sampling equipment.

(iv) Proposed management program. A proposed management program covers the duration of the permit. It shall
include a comprehensive planning process which involves public participation and where necessary intergovernmental
coordination, to reduce the discharge of pollutants to the maximum extent practicable using management practices, COIl

trol techniques and system, design and engineering methods, and such other provisions which are appropriate. The pro
gram shall also include a description of staff and equipment available to implement the program. Separate proposed
programs may be submitted by each coapplicant. Proposed programs may impose controls on a systemwide basis, a
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs will be considered by the Director
when developing permit conditions to reduce pollutants in discharges to the maximum extent practicable. Proposed
management programs shall describe priorities for implementing controls. Such programs shall be based on:

(A) A description of structural and source control measures to reduce pollutants 1iom runoff from commercial and
residential areas that are discharged 1iom the municipal storm sewer system that are to be implemented during the life of
the permit, accompanied with an estimate of the expected reduction of pollutant loads and a proposed schedule for im
plementing such controls. At a minimum, the description shall include:

(l) A description of maintenance activities and a maintenance schedule for structural controls to reduce pollutants
(including floatables) in discharges from municipal separate storm sewers;

(2) A description of planning procedures including a comprehensive master plan to develop, implement and en
force controls to reduce the discharge of pollutants 1iom municipal separate storm sewers which receive discharges
from areas of new development and significant redevelopment. Such plan shall address controls to reduce pollutants in
discharges from municipal separate storm sewers after construction is completed. (Controls to reduce pollutants in dis
charges from municipal separate storm sewers containing construction site runoff are addressed in paragraph
(d)(2)(iv)(D) of this section;
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(3) A description of practices for operating and maintaining public streets, roads and highways and procedures for
reducing the impact on receiving waters of discharges from municipal storm sewer systems, including pollutants dis
charged as a result of deicing activities;

(4) A description of procedures to assure that flood management projects assess the impacts on the water quality
of receiving water bodies and that existing structural flood control devices have been evaluated to determine if retrofit
ting the device to provide additional pollutant removal fyom storm water is feasible;

(5) A description of a program to monitor pollutants in runoff from operating or closed municipal landfills or other
treatment, storage or disposal facilities for municipal waste, which shall identify priorities and procedures for inspec
tions and establishing and implementing control measures for such discharges (this program can be coordinated with the
program developed under paragraph (d)(2)(iv)(C) of this section); and

(6) A description of a program to reduce to the maximum extent practicable, pollutants in discharges frommunic
ipal separate storm sewers associated with the application of pesticides, herbicides and fertilizer which will include, as
appropriate, controls such as educational activities, permits, certifications and other measures for conunercial applica
tors and distributors, and controls for application in public right-of-ways and at municipal facilities.

(B) A description of a program, including a schedule, to detect and remove (or require the discharger to the mu
nicipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges and improper disposal into the
storm sewer. The proposed program shall include:

(1) A description of a program, including inspections, to implement and enforce an ordinance, orders or similar
means to prevent illicit discharges to the municipal separate storm sewer system; this programdescription shall address
all types of illicit discharges, however the following category of non-storm water discharges or flows shall be addressed
where such discharges are identified by the municipality as sources of pollutants to waters ofthe United States: water
line flushing, landscape irrigation, diverted stream flows, rising ground waters, uncontaminated ground water infiltra
tion (as defined at 40 CFR 35.2005(20» to separate storm sewers, uncontaminated pumped ground water, discharges
from potable water sources, foundation drains, air conditioning condensation, irrigation water, springs, water from crawl
space pumps, footing drains, lawn watering, individual residential car washing, flows from riparian habitats and wet
lands, dechlorinated swimming pool discharges, and street wash water (program descriptions shall address discharges or
flows from fire fighting only where such discharges or flows are identified as significant sources of pollutants to waters
of the United States);

(2) A description of procedures to conduct on-going field screening activities during the life of the permit, includ
ing areas or locations that will be evaluated by such field screens;

(3) A description of procedures to be followed to investigate portions of the separate storm sewer system that,
based on the results of the field screen, or other appropriate information, indicate a reasonable potential of containing
illicit discharges or other sources of non-storm water (such procedures may include: sampling procedures for constitu
ents such as fecal coliform, fecal streptococcus, surfactants (MBAS), residual chlorine, fluorides and potassium; testing
with fluorometric dyes; or conducting in storm sewer inspections where safety and other considerations allow. Such
description shall include the location of storm sewers that have been identified for such evaluation);

(4) A description of procedures to prevent, contain, and respond to spills that may discharge into the municipal
separate storm sewer;

(5) A description of a program to promote, publicize, and facilitate public reporting of the presence of illicit dis
charges or water quality impacts associated with discharges from municipal separate storm sewers;

(6) A description of educational activities, public information activities, and other appropriate activities to facili
tate the proper management and disposal of used oil and toxic materials; and

(7) A description of controls to limit infiltration of seepage from municipal sanitary sewers to municipal separate
storm sewer systems where necessary;

(C) A description of a program to monitor and control pollutants in storm water discharges to municipal systems
from municipal landfills, hazardous waste treatment, disposal and recovery facilities, industrial facilities that are subject
to section 313 oftitle III of the Superfund Amendments and Reauthorization Act of 1986 (SARA), and industrial facili
ties that the municipal permit applicant determines are contributing a substantial pollutant loading to the municipal
storm sewer system. The program shall:
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(1) Identify priorities and procedures for inspections and establishing and implementing control measures for such
discharges;

(2) Describe a monitoring program for storm water discharges associated with the industrial facilities identified in
paragraph (d)(2)(iv)(C) of this section, to be implemented during the tenn of the permit, including the submission of
quantitative data on the following constituents: Any pollutants limited in effluent guidelines subcategories, where ap
plicable; any pollutant listed in an existing NPDES permit for a facility; oil and grease, COD, pH, BOD5, TSS, total
phosphorus, total Kjeldahlnitrogen, nitrate plus nitrite nitrogen, and any information on discharges required under §
122.21 (g)(7) (vi) and (vii).

(D) A description of a program to implement and maintain structural and non-structural best management practic
es to reduce pollutants in storm water runoff from construction sites to the municipal storm sewer system, which shall
include:

(1) A description of procedures for site planning which incorporate consideration of potential water quality im
pacts;

(2) A description of requirements for nonstructural and structural best management practices;

(3) A description of procedures for identifying priorities for inspecting sites and enforcing control measures which
consider the nature of the construction activity, topography, and the characteristics of soils and receiving water quality;
and

(4) A description of appropriate educational and training measures for construction site operators.

(v) Assessment of controls. Estimated reductions in loadings of pollutants from discharges of municipal storm
sewer constituents from municipal storm sewer systems expected as the result of the municipal storm water quality
management program. The assessment shall also identify known impacts of storm water controls on ground water.

(vi) Fiscal analysis. For each fiscal year to be covered by the permit, a fiscal analysis of the necessary capital and
operation and maintenance expenditures necessary to accomplish the activities of the programs under paragraphs (d)(2)
(iii) and (iv) of this section. Such analysis shall include a description of the source of funds that are proposed to meet the
necessary expenditures, including legal restrictions on the use of such funds.

(vii) Where more than one legal entity submits an application, the application shall contain a description of the
roles and responsibilities of each legal entity and procedures to ensure effective coordination.

(viii) Where requirements under paragraph (d)(1)(iv)(E), (d)(2)(ii), (d)(2)(iii)(B) and (d)(2)(iv) of this section are
not practicable or are not applicable, the Director may exclude any operator of a discharge from a municipal separate
storm sewer which is designated under paragraph (a)(1)(v), (b)(4)(ii) or (b)(7)(ii) of this section from such require
ments. The Director shall not exclude the operator of a discharge from a municipal separate storm sewer identified in
appendix F, G, H or I of part 122, fi'om any of the permit application requirements under this paragraph except where
authorized under this section.

(e) Application deadlines. Any operator of a point source required to obtain a permit under this section that does
not have an effective NPDES permit authorizing discharges from its storm water outfalls shall submit an application in
accordance with the following deadlines:

(1) Storm water discharges associated with industrial activity. (i) Except as provided in paragraph (e)(1 )(ii) of this
section, for any storm water discharge associated with industrial activity identified in paragraphs (b)(l4)(i) through (xi)
of this section, that is not pati of a group application as described in paragraph (c)(2) of this section or that is not autho
rized by a storm water general permit, a permit application made pursuant to paragraph (c) of this section must be sub
mitted to the Director by October 1, 1992;

(ii) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a
municipality with a population ofless than 100,000 that is not authorized by a general or individual permit, other than
an airport, powerplant, or uncontrolled sanitary landfill, the permit application must be submitted to the Director by
March 10,2003.

(2) For any group application submitted in accordance with paragraph (c)(2) of this section:
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(i) Part 1. (A) Except as provided in paragraph (e)(2)(i)(B) of this section, part 1 of the application shall be sub
mitted to the Director, Office of Wastewater Enforcement and Compliance by September 30,1991;

(B) Any municipality with a population ofless than 250,000 shall not be required to submit a pmi 1 application
before May 18, 1992.

(C) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a
municipality with a population of less than 100,000 other than an airpOli, powerplant, or uncontrolled sanitary landfill,
permit applications requirements are reserved.

(ii) Based on information in the pati 1 application, the Director will approve or deny the members in the group ap
plication within 60 days after receiving part I of the group application.

(iii) Part 2. (A) Except as provided in paragraph (e)(2)(iii)(B) of this section, pmi 2 of the application shall be
submittted to the Director, Office of Wastewater Enforcement and Compliance by October 1, 1992;

(B) Any municipality with a population ofiess than 250,000 shall not be required to submit a part 1 application
before May 17, 1993.

(C) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a
municipality with a population of less than 100,000 other than an airport, powerplant, or uncontrolled sanitary landfill,
permit applications requirements are reserved.

(iv) Rejected facilities. (A) Except as provided in paragraph (e)(2)(iv)(B) of this section, facilities that are rejected
as members of the group shall submit an individual application (or obtain coverage under an applicable general permit)
no later than 12 months after the date of receipt of the notice of rejection or October 1, 1992, whichever comes first.

(B) Facilities that are owned or operated by a municipality and that are rejected as members of part 1 group appli
cation shall submit an individual application no later than 180 days after the date of receipt of the notice of rejection or
October 1, 1992, whichever is later.

(v) A facility listed under paragraph (b)(l4) (i)-(xi) of this section may add on to a group application submitted in
accordance with paragraph (e)(2)(i) of this section at the discretion of the Office of Water Enforcement and Permits, and
only upon a showing of good cause by the facility and the group applicant; the request for the addition of the facility
shed I be made no later than February 18, 1992; the addition of the facility shall not cause the percentage of the facilities
that are required to submit quantitative data to be less than 10%, unless there are over 100 facilities in the group that are
submitting quantitative data; approval to become part of group application must be obtained from the group or the trade
association representing the individual facilities.

(3) For any discharge fi'om a large municipal separate storm sewer system;

(i) Part 1 of the application shall be submitted to the Director by November 18, 1991;

(ii) Based on information received in the part 1 application the Director will approve or deny a sampling plan un-
der paragraph (d)(l )(iv)(E) of this section within 90 days after receiving the pmi 1 application;

(iii) Part 2 of the application shall be submitted to the Director by November 16, 1992.

(4) For any discharge from a medium municipal separate storm sewer system;

(i) Pmi 1 of the application shall be submitted to the Director by May 18, 1992.

(ii) Based on information received in the part 1 application the Director will approve or deny a sampling plan un
der paragraph (d)(l)(iv)(E) of this section within 90 days after receiving the part 1 application.

(iii) Part 2 of the application shall be submitted to the Director by May 17, 1993.

(5) A permit application shall be submitted to the Director within 180 days of notice, unless permission for a later
date is granted by the Director (see § 124.52(c) of this chapter), for:

(i) A storm water discharge that the Director, or in States with approved NPDES programs, either the Director or
the EPA Regional Administrator, determines that the discharge contributes to a violation of a water quality standard or
is a significant contributor of pollutants to waters of the United States (see paragraphs (a)(l)(v) and (b)(l5)(ii) of this
section);
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(ii) A storm water discharge subject to paragraph (c)(l)(v) of this section.

(6) Facilities with existing NPDES permits for storm water discharges associated with industrial activity shall
maintain existing permits. Facilities with permits for storm water discharges associated with industrial activity which
expire on or after May 18, 1992 shall submit a new application in accordance with the requirements of 40 CFR 122.21
and 40 CFR 122.26(c) (Form 1, Form 2F, and other applicable FODl1S) 180 days before the expiration of such permits.

(7) The Director shall issue or deny permits for discharges composed entirely of storm water under this section in
accordance with the following schedule:

(i)(A) Except as provided in paragraph (e)(7)(i)(B) of this section, the Director shall issue or deny permits for
storm water discharges associated with industrial activity no later than October 1, 1993, or, for new sources or existing
sources which fail to submit a complete permit application by October 1, 1992, one year after receipt of a complete
permit application;

(B) For any municipality with a population ofless than 250,000 which submits a timely Part 1 group application
under paragraph (e)(2)(i)(B) of this section, the Director shall issue or deny permits for storm water discharges asso
ciated with industrial activity no later than May 17, 1994, or, for any such municipality which fails to submit a complete
Part II group permit application by May 17, 1993, one year after receipt of a complete permit application;

(ii) The Director shall issue or deny permits for large municipal separate storm sewer systems no later than No
vember 16, 1993, or, for new sources or existing sources which fail to submit a complete permit application by Novem
ber 16, 1992, one year after receipt of a complete permit application;

(iii) The Director shall issue or deny permits for medium municipal separate storm sewer systems no later than
May 17, 1994, or, for new sources or existing sources which fail to submit a complete permit application by May 17,
1993, one year after receipt of a complete permit application.

(8) For any storm water discharge associated with small construction activities identified in paragraph (b)(l5)(i) of
this section, see § l22.21(c)(l). Discharges from these sources require permit authorization by March 10,2003, unless
designated for coverage before then.

(9) For any discharge 11'om a regulated small MS4, the permit application made under § 122.33 must be submitted
to the Director by:

(i) March 10, 2003 if designated under § 122.32(a)( 1) unless your MS4 serves a jurisdiction with a population un
der 10,000 and the NPDES permitting authority has established a phasing schedule under § 123.35(d)(3) (see §
122.33(c)(l)); or

(ii) Within 180 days of notice, unless the NPDES permitting authority grants a later date, if designated under §
122.32(a)(2) (see § 122.33(c)(2)).

(f) Petitions. (1) Any operator of a municipal separate storm sewer system may petition the Director to require a
separate NPDES permit (or a permit issued under an approved NPDES State program) for any discharge into the mu
nicipal separate storm sewer system.

(2) Any person may petition the Director to require a NPDES permit for a discharge which is composed entirely of
storm water which contributes to a violation of a water quality standard or is a significant contributor of pollutants to
waters of the United States.

(3) The owner or operator of a municipal separate storm sewer system may petition the Director to reduce the
Census estimates of the population served by such separate system to account for storm water discharged to combined
sewers as defined by 40 CFR 35.2005(b)(ll) that is treated in a publicly owned treatment works. In municipalities in
which combined sewers are operated, the Census estimates of population may be reduced proportional to the fraction,
based on estimated lengths, of the length of combined sewers over the sum of the length of combined sewers and mu
nicipal separate storm sewers where an applicant has submitted the NPDES permit number associated with each dis
charge point and a map indicating areas served by combined sewers and the location of any combined sewer overflow
discharge point.

(4) Any person may petition the Director for the designation of a large, medium, or small municipal separate storm
sewer system as defined by paragraph (b)(4)(iv), (b)(7)(iv), or (b)(16) ofthis section.
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(5) The Director shall make a final determination on any petition received under this section within 90 days after
receiving the petition with the exception of petitions to designate a small MS4 in which case the Director shall make a
final determination on the petition within 180 days after its receipt.

(g) Conditional exclusion for "no exposure" of industrial activities and materials to storm water. Discharges com
posed entirely of storm water are not storm water discharges associated with industrial activity if there is "no exposure"
of industrial materials and activities to rain, snow, snowmelt andlor runoff, and the discharger satisfies the conditions in
paragraphs (g)(1) through (g)(4) ofthis section. "No exposure" means that all industrial materials and activities are pro
tected by a storm resistant shelter to prevent exposure to rain, snow, snowmelt, and/or runoff. Industrial materials or
activities include, but are not limited to, material handling equipment or activities, industrial machinery, raw materials,
intermediate products, by-products, final products, or waste products. Material handling activities include the storage,
loading and unloading, transportation, or conveyance of any raw material, intermediate product, final product or waste
product.

(1) Qualification. To qualify for this exclusion, the operator ofthe discharge must:

(i) Provide a storm resistant shelter to protect industrial materials and activities from exposure to rain, snow, snow
melt, and runoff;

(ii) Complete and sign (according to § 122.22) a certification that there are no discharges of storm water contami
nated by exposure to industrial materials and activities from the entire facility, except as provided in paragraph (g)(2) of
this section;

(iii) Submit the signed certification to the NPDES permitting authority once every five years;

(iv) Allow the Director to inspect the facility to determine compliance with the "no exposure" conditions;

(v) Allow the Director to make any "no exposure" inspection reports available to the public upon request; and

(vi) For facilities that discharge through an MS4, upon request, submit a copy ofthe certification of "no exposure"
to the MS4 operator, as well as allow inspection and public reporting by the MS4 operator.

(2) Industrial materials and activities not requiring storm resistant shelter. To qualify for this exclusion, storm re
sistant shelter is not required for:

(i) Drums, barrels, tanks, and similar containers that are tightly sealed, provided those containers are not deteri-
orated and do not leak ("Sealed" means banded or otherwise secured and without operational taps or valves);

(ii) Adequately maintained vehicles used in material handling; and

(iii) Final products, other than products that would be mobilized in storm water discharge (e.g., rock salt).

(3) Limitations. (i) Storm water discharges from construction activities identified in paragraphs (b)(14)(x) and
(b)(15) are not eligible for this conditional exclusion.

(ii) This conditional exclusion from the requirement for an NPDES permit is available on a facility-wide basis on
ly, not for individual outfalls. If a facility has some discharges of storm water that would otherwise be "no exposure"
discharges, individual permit requirements should be adjusted accordingly.

(iii) If circumstances change and industrial materials or activities become exposed to rain, snow, snow melt, and/or
runoff, the conditions for this exclusion no longer apply. In such cases, the discharge becomes subject to enforcement
for un-permitted discharge. Any conditionally exempt discharger who anticipates changes in circumstances should ap
ply for and obtain permit authorization prior to the change of circumstances.

(iv) Notwithstanding the provisions ofthis paragraph, the NPDES permitting authority retains the authority to re
quire permit authorization (and deny this exclusion) upon making a determination that the discharge causes, has a rea
sonable potential to cause, or contributes to an instream excursion above an applicable water quality standard, including
designated uses.

(4) Celiification. The no exposure celiification must require the submission of the following information, at a
minimum, to aid the NPDES permitting authority in determining if the facility qualifies for the no exposure exclusion:

(i) The legal name, address and phone number of the discharger (see § 122.21 (b));
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(ii) The facility name and address, the county name and the latitude and longitude where the facility is located;

(iii) The certification must indicate that none of the following materials or activities are, or will be in the foreseea
ble futme, exposed to precipitation:

(A) Using, storing or cleaning industrial machinery or equipment, and areas where residuals from using, storing or
cleaning industrial machinery or equipment remain and are exposed to storm water;

(B) Materials or residuals on the ground or in storm water inlets fi'om spills/leaks;

(C) Materials or products from past industrial activity;

(D) Material handling equipment (except adequately maintained vehicles);

(E) Materials or products during loading/unloading or transpOliing activities;

(F) Materials or products stored outdoors (except final products intended for outside use, e.g., new cars, where
exposme to storm water does not result in the discharge of pollutants);

(0) Materials contained in open, deteriorated or leaking storage drums, barrels, tanks, and similar containers;

(H) Materials or products handled/stored on roads or railways owned or maintained by the discharger;

(1) Waste material (except waste in covered, non-leaking containers, e.g., dumpsters);

(1) Application or disposal of process wastewater (unless otherwise permitted); and

(K) Particulate matter or visible deposits of residuals from roof stacks/vents not otherwise regulated, i.e., under an
air quality control permit, and evident in the storm water outflow;

(iv) All "no exposure" certifications must include the following certification statement, and be signed in accor
dance with the signatory requirements of § 122.22: "1 certify under penalty of law that 1 have read and understand the
eligibility requirements for claiming a condition of "no exposure" and obtaining an exclusion from NPDES storm water
permitting; and that there are no discharges of storm water contaminated by exposure to industrial activities or materials
from the industrial facility identified in this document (except as allowed under paragraph (g)(2)) ofthis section. I un
derstand that I am obligated to submit a no exposure certification form once every five years to the NPDES permitting
authority and, if requested, to the operator of the local MS4 into which this facility discharges (where applicable). I un
derstand that I must allow the NPDES permitting authority, or MS4 operator where the discharge is into the local MS4,
to perform inspections to confirm the condition of no exposure and to make such inspection reports publicly available
upon request. I understand that I must obtain coverage under an NPDES permit prior to any point source discharge of
storm water from the facility. I certify under penalty oflaw that this document and all attachments were prepared under
my direction or supervision in accordance with a system designed to assure that qualified personnel properly gathered
and evaluated the information submitted. Based upon my inquiry of the person or persons who manage the system, or
those persons directly involved in gathering the information, the information submitted is to the best of my knowledge
and belief true, accurate and complete. I am aware there are significant penalties for submitting false information, in
cluding the possibility of fine and imprisonment for knowing violations."

HISTORY: [55 FR 48063, Nov. 16, 1990, as amended at 56 FR 12100, Mar. 21, 1991; 56 FR 56554, Nov. 5, 1991; 57
FR 11412, Apr. 2,1992; 57 FR 60447, Dec. 18, 1992; 60 FR 40235, Aug. 7,1995; 64 FR 68722, 68838, Dec. 8,1999;
65 FR 30886, 30907, May 15,2000; 68 FR 11325, 11329, Mar. 10,2003; 70 FR 11560, 11563, Mar. 9,2005; 71 FR
33628, 33639, June 12,2006]

AUTHORITY: The Clean Water Act, 33 Us.c. 1251 et seq.

NOTES: [EFFECTIVE DATE NOTE: 71 FR 33628,33639, June 12,2006, revised paragraphs (a)(2) and (e)(8), effec
tive June 12,2006.]

NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323,47324,47325, Aug. 2, 2000.]
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[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71
FR 25504, May 1,2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15,
2009.]
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40 CFR 123.1 

§ 123.1 Purpose and scope. 

(a) This part specifies the procedures EPA will follow in approving, revising, and withdrawing State programs and the 
requirements State programs must meet to be approved by the Administrator under sections 318, 402, and 405(a) (Na-
tional Pollutant Discharge Elimination System -- NPDES) of the CWA. This part also specifies the procedures EPA will 
follow in approving, revising, and withdrawing State programs under section 405(f) (sludge management programs) of 
the CWA. The requirements that a State sewage sludge management program must meet for approval by the Adminis-
trator under section 405(f) are set out at 40 CFR part 501. 

(b) These regulations are promulgated under the authority of sections 304(i), 101(e), 405, and 518(e) of the CWA, 
and implement the requirements of those sections. 

(c) The Administrator will approve State programs which conform to the applicable requirements of this part. A 
State NPDES program will not be approved by the Administrator under section 402 of CWA unless it has authority to 
control the discharges specified in sections 318 and 405(a) of CWA. Permit programs under sections 318 and 405(a) will 
not be approved independent of a section 402 program. 

(d)(1) Upon approval of a State program, the Administrator shall suspend the issuance of Federal permits for those 
activities subject to the approved State program. After program approval EPA shall retain jurisdiction over any permits 
(including general permits) which it has issued unless arrangements have been made with the State in the Memorandum of 
Agreement for the State to assume responsibility for these permits. Retention of jurisdiction shall include the processing 
of any permit appeals, modification requests, or variance requests; the conduct of inspections, and the receipt and review 
of self-monitoring reports. If any permit appeal, modification request or variance request is not finally resolved when the 
federally issued permit expires, EPA may, with the consent of the State, retain jurisdiction until the matter is resolved. 

(2) The procedures outlined in the preceding paragraph (d)(1) of this section for suspension of permitting authority 
and transfer of existing permits will also apply when EPA approves an Indian Tribe's application to operate a State pro-
gram and a State was the authorized permitting authority under § 123.23(b) for activities within the scope of the newly 
approved program. The authorized State will retain jurisdiction over its existing permits as described in paragraph (d)(1) 
of this section absent a different arrangement stated in the Memorandum of Agreement executed between EPA and the 
Tribe. 
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(e) Upon submission of a complete program, EPA will conduct a public hearing, if interest is shown, and determine 
whether to approve or disapprove the program taking into consideration the requirements of this part, the CWA and any 
comments received. 

(f) Any State program approved by the Administrator shall at all times be conducted in accordance with the re-
quirements of this part. 

(g)(1) Except as may be authorized pursuant to paragraph (g)(2) of this section or excluded by § 122.3, the State 
program must prohibit all point source discharges of pollutants, all discharges into aquaculture projects, and all disposal of 
sewage sludge which results in any pollutant from such sludge entering into any waters of the United States within 
theState's jurisdiction except as authorized by a permit in effect under the State program or under section 402 of CWA. 
NPDES authority may be shared by two or more State agencies but each agency must have Statewide jurisdiction over a 
class of activities or discharges. When more than one agency is responsible for issuing permits, each agency must make a 
submission meeting the requirements of § 123.21 before EPA will begin formal review. 

(2) A State may seek approval of a partial or phased program in accordance with section 402(n) of the CWA. 

(h) In many cases, States (other than Indian Tribes) will lack authority to regulate activities on Indian lands. This lack 
of authority does not impair that State's ability to obtain full program approval in accordance with this part, i.e., inability 
of a State to regulate activities on Indian lands does not constitute a partial program. EPA will administer the program on 
Indian lands if a State (or Indian Tribe) does not seek or have authority to regulate activities on Indian lands. 

NOTE: States are advised to contact the United States Department of the Interior, Bureau of Indian Affairs, con-
cerning authority over Indian lands. 

(i) Nothing in this part precludes a State from: 

(1) Adopting or enforcing requirements which are more stringent or more extensive than those required under this 
part; 

(2) Operating a program with a greater scope of coverage than that required under this part. If an approved State 
program has greater scope of coverage than required by Federal law the additional coverage is not part of the Federally 
approved program. 

NOTE: For example, if a State requires permits for discharges into publicly owned treatment works, these permits 
are not NPDES permits. 

HISTORY: [48 FR 14178, Apr. 1, 1983, as amended at 54 FR 256, Jan. 4, 1989; 54 FR 18784, May 2, 1989; 58 FR 
67981, Dec. 22, 1993; 59 FR 64343, Dec. 14, 1994; 63 FR 45114, 45122, Aug. 24, 1998] 

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 
Clean Water Act, 33 U.S.C. 1251 et seq. 

NOTES: [EFFECTIVE DATE NOTE: 63 FR 45114, 45122, Aug. 24, 1998, revised paragraphs (a) and (c), effective Sept. 
23, 1998.] 

NOTES APPLICABLE TO ENTIRE CHAPTER: 
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324, 47325, Aug. 2, 2000.] 
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71 FR 
25504, May 1, 2006.] 
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15, 2009.] 
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR 49556, Aug. 13, 2010.] 

NOTES APPLICABLE TO ENTIRE PART: 
[PUBLISHER'S NOTE: For Federal Register citations concerning Part 123 Reorganizations, see: 62 FR 61170, Nov. 14, 
1997.] 
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TION -- 
Riverkeeper, Inc. v United States EPA (2004, CA2) 358 F3d 174, 57 Envt Rep Cas 1961, 34 ELR 20017 
Waterkeeper Alliance, Inc. v United States EPA (2005, CA2) 399 F3d 486, 59 Envt Rep Cas 2089, 35 ELR 20049, amd 
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~...
ENVIRONMENTAL PROTECTION
AGENC"V

40 CFR Part 131

[FRL-65i'l7-9]

RIN 2040-AC44

Water o.uality Standards;
Establis hment of Numeric Criteria for
Priority Toxic Pollutants for the State
of California

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This final rule promulgates:
numeric aquatic life criteria for 23
priority toxic pollutants; numeric
human health criteria for 57 priority
toxic po llutants; and a compliance
schedule provision which authorizes
the State to issue schedules of
compliance for new or revised National
Pollutan t Discharge Elimination System
permit limits based on the federal
criteria when certain conditions are met.

EPA is promulgating this rule based
on the Administrator's determination
that numeric criteria are necessary in
the State of California to protect human
health and the environment. The Clean
Water Act requires States to adopt
numeric water quality criteria for
priority toxic pollutants for which EPA
has issued criteria guidance, the
presence or discharge of which coul d
reasonably be expected to interfere with
maintaining designated uses.

EPA is promulgating this rule to fill
a gap in California water quality
standards that was created in 1994
when a State court overturned the
State's water quality control plans
which contained water quality criteria
for priority toxic pollutants. Thus, the
State of California has been without
numeric water quality criteria for many
priority toxic pollutants as required by
the Clean Water Act, necessitating this
action by EPA. These Federal criteria
are legally applicable in the State of
California for inland surface waters.

enclosed bays and estuaries for all·
purposes and programs under the Clean
Water Act.
EFFECTIVE DATE: This rule shall be
effective May 18, 2000.
ADDRESSES: The administrative record
for today's final rule is available for
public inspection at the U.S.
Environmental Protection Agency,
Region 9, Water Division, 75 Hawthorne
Street. San Francisco, California 94105,
between the hours of 8:00 a.m. and 4:30
p.m. For access to the administrative
record, call Diane E. Fleck, P.E., Esq. at
415744-1984 for an appointment. A
reasonable fee will be charged for
photocopies.

FOR FURTHER INFORMATION CONTACT:
Diane E. Fleck, P.E., Esq. or Philip
Woods, U.S. Environmental Protection
Agency, Region 9, Water Division, 75
Hawthorne Street, San Francisco,
California 94105, 415-744-1984 or 415
744-1997, respectively.
SUPPLEMENTARY INFORMATION: This
preamble is organized according to the
following outline:
A. Potentially Affected Entities
B. Introduction and Overview
1. Introduction
2. Overview
C. Statutory and Regulatory Background
D. California Water Quality Standards

Actions
1. California Regional Water Quality Control

Board Basin Plans, and the Inland
Surface Waters Plan (ISWP) and the
Enclosed Bays and Estuaries Plan (EBEP)
of April 1991

2. EPA's Review of California Water Quality
Standards for Priority Toxic Pollutants in
the ISWP and EBEP. and the National
Toxics Rille

3. Status oflmplementation ofCWA Section
303(c)(2)(B)

4. State-Adopted. Site-Specific Criteria for
Priority Toxic Pollutants

a. State-Adopted Site-Specific Criteria Under
EPA Review

b. State-Adopted Site-Specific Criteria With
EPA Approval

E. Rationale and Approach For Developing
the Final Rule

1. Legal Basis
2. Approach for Developing this Rule

F. Derivation of Criteria
1. Section 304(a) Criteria Guidance Process
2. Aquatic Life Criteria
a. Freshwater Acute Selenium Criterion
b. Dissolved Metals Criteria
c. Application of Metals Criteria
d. Saltwater Copper Criteria
e. Chronic Averaging Period
f. Hardness
3. Human Health Criteria
a. 2.3,7.B-TCDD (Dioxin) Criteria
b. Arsenic Criteria
c. Mercury Criteria
d. Polychlorinated Biphenyls (PCBs) Criteria
e. Excluded Section 304(a) Human Health

Criteria
f. Cancer Risk Level
G. Description of Final.Rule
1. Scope
2. EPA Criteria for Priority Toxic Pollutants
3. Implementation
4. Wet Weather Flows
5. Schedules of Compliance
6. Changes from Proposed Rule
H. Economic Analysis
1. Costs
2. Benefits
r. Executive Order 12866. Regulatory

Planning and Review
}. Unfunded Mandates Reform Act of 1995
K. Regulatory Flexibility Act
L. Paperwork Reduction Act
M. Endangered Species Act
N. Congressional Review Act
O. Executive Order 13084, Consultation and

Coordination With Indian Tribal
Governments

P. National Technology Transfer and
Advancement Act

Q. Executive Order 13132 on Federalism
R. Executive Order 13045 on Protection of

Children From Environmental Health
Risks and Safety Risks

A. Potentially Affected Entities

Citizens concerned with water quality
in California may be interested in this
rulemaking. Entities discharging
pollutants to waters of the United States
in California could be affected by this
rulemaking since water quality criteria
are used by the State in developing
National Pollutant Discharge
Elimination System (NPDESj permit
limits. Categories and entities that
ultimately may be affected include:

Category

Industry

Municipalities .

Examples of potentially affected entities

Industries discharging pollutants to surface waters in Califomia or to publicly-owned treatment
works.

PUblicly-owned treatment works discharging pollutants to surface waters in California

!

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not

listed in the table could also be affected.
To determine whether your facility
might be affected by this action, you
should carefully examine the
applicability criteria in § 131.38(c). If
you have questions regarding the
applicability of this action to a

particular entity. consult the persons
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.
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B. Introduction and Overview

1. !ntro,auction

This :section introduces the topics
which are addressed in the preamble
and pro vides a brief overview of EPA's
basis and rationale for promulgating
Federal criteria for the State of
California. Section C briefly describes
the evolution of the efforts to control
toxic pollutants; these efforts include
the changes enacted in the 1987 CWA
Amerid.rnents, which are the basis for
this rule. Section D summarizes
California's efforts since 1987 to
implement the requirements ofCWA
section 303(c)(2)(B) and describes EPA's
procedure and actions for determining
whether California has fully
implemented CWA section 303(c)(2)(B).
Section E provides the rationale and
approach for developing this final rule,
including a discussion of EPA's legal
basis for this final rule. Section F
describes the development of the
criteria included in this rule. Section G
summarizes the provisions of the final
rule and discusses implementation
issues. Sections H, I, J, K , L, M, N, 0,
P, and Q briefly address the
requirements of Executive Order 12866,
the Unfunded Mandates Reform Act of
1995, the Regulatory Flexibility Act, the
Paperwork Reduction Act, the
Endangered Species Act, the
Congressional Review Act, Executive
Order 13084, Consultation and
Coordination with Indian Tribal
Governments, the National Technology
Transfer and Advancement Act, and
Executive Order 13132, Federalism,
respectively,

The proposal for this rulemaking was
published in the Federal Register on
August 5, 1997. Changes from the
proposal are generally addressed in the
body of this preamble and specifically
addressed in the response to comments
document included in the
administrative record for this
rulemaking. EPA responded to all
comments on the proposed rule,
including comments received after the
September 26,1997, deadline. Although
EPA is under no legal obligation to
respond to late comments, EPA made a
policy decision to respond to all
comments.

Since detailed information concerning
many of the topics in this preamble was
published previously in the Federal
Register in preambles for this and other
rulemakings, references are frequently
made to those preambles. Those
rulemakings include: Water Quality
Standards; Establishment of Numeric
Criteria for Priority Toxic Pollutants for
the State of California; Proposed Rule,
62 FR 42159, August 5, 1997 (referred

to as the "proposed CTR"); Water
Quality Standards; Establishment of
Numeric Criteria for Priority Toxic
Pollutants, 57 FR 60848, Decemeer 22,
1992 (referred to as the "National Toxics
Rule" or "NTR"); and the NTR as
amended by Administrative Stay of
Federal Water Quality Criteria for
Metals and Interim Final Rule, Water
Quality Standards; Establishment of
Numeric Criteria for Priority Toxic
Pollutants; States' Compliance
Revision of Metals Criteria, 60 FR
22228. May 4,1995 .(referred to as the

,"National Toxics Rule [NTR], as
amended"). The NTR. as amended. is
codified at 40 CFR 131.36. A copy of the
proposed CTR and its preamble, and the
NTR, as amended, and its preambles are
contained in the administrative record
for this rulemaking.

EPA is making this final rule effective
upon publication. Under the
Administrative Procedure Act, 5 U.S.C.
553(d)(3), agencies must generally
publish a rule no more than 30 days
prior to the effective date of the rule
except as otherwise provided for by the
Agency for good cause. The purpose of
the 3D-day waiting period is to give
affected parties a reasonable time to
adjust their behavior before the final
rule takes effect. See Omnipoint Corp. v.
F.C.C., 78 F.3d 620. 63Q.....631 (D.C. Cir.
1996); Riverbend Farms, Inc. v.
Madigan, 958 F,2d 1479, 1485 (9th Cir.
1992).

In this instance, EPA finds good cause
to make the final rule effective upon
publication.,.In order to find good cause,
an Agency needs to find that the 3D-day
period would be: (1) Impracticable, (2)
unnecessary, or (3) contrary to the
public interest. Here EPA is relying on
the second reason to support its finding
of good cause. EPA also notes that the
State has requested EPA to make the
rule immediately effective.

EPA finds that in this instance,
waiting 30 days to make the rule
effective is unnecessary. As explained
in further detail elsewhere in this
preamble, this rule is not self
implementing; rather it establishes
ambient conditions that the State of
California will implement in future
permit proceedings. These permit
proceedings will, by regulation, take
longer than 30 days to complete. This
means that although the rule is
immediately effective, no discharger's
conduct would be altered under the rule
in less than 30 days, and therefore the
30-day period is unnecessary.

2. Overview
This final rule establishes ambient

water quality criteria for priority toxic
pollutants in the State of California. The

criteria in this final rule will
supplement the water quality criteria
promulgated for California in the NTR,
as amended. In 1991, EPA approved a
number of water quality criteria
(discussed in section D), for the State of
California. Since EPA had approved
these criteria, it was not necessary to
include them in the 1992 NTR for these
criteria. However, the EPA-approved
criteria were subsequently invalidated
in State litigation. Thus, this final rule
contains criteria to fill the gap created
by the State litigation.

This final rule does not change or
supersede any criteria previously
promulgated for the State of California
in the NTR, as amended. Criteria which
EPA promulgated for California in the
NTR. as amended. are footnoted in the
final table at 131.38(b}(1), so that
readers may see the criteria promulgated
in the NTR, as amended, for California
and the criteria promulgated through
this rulemaking for California in the
same table. This final rule is not
intended to apply to waters within
Indian Country. EPA recognizes that
there are possibly waters located wholly
or partly in Indian Country that are
included in the State's basin plans. EPA
will work with the State and Tribes to
identify any such waters and determine
whether further action to protect water
quality in Indian Country is necessary.

This rule is important for several
environmental. programmatic and legal
reasons. Control of toxic pollutants in
surface waters is necessary to achieve
the CWA's goals and objectives. Many of
California's monitored river miles,lake
acres, and estuarine waters have
elevated levels of toxic pollutants.
Recent studies on California water
bodies indicate that elevated levels of
toxic pollutants exist in fish tissue
which result in fishing advisories or
bans. These toxic pollutants can be
attributed to, among other sources,
industrial and municipal dischar/?es.

Water quality standards for tOXIC
pollutants are important to State and
EPA efforts to address water quality
problems. Clearly established water
quality goals enhance the effectiveness
of many of the State's and EPA's water
programs including permitting, coastal
water quality improvement, fish tissue
quality protection, nonpoint source
controls, drinking water quality
protection, and ecological protection.
Numeric criteria for toxic pollutants
allow the State and EPA to evaluate the
adequacy of existing and potential
control measures to protect aquatic
ecosystems and human health. Numeric
criteria also provide a more precise
basis for deriving water quality-based
effluent limitations (WQBELs) in
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Nationa 1Pollutant Discharge
Elimina tion System (NPDES) permits
and wasteload allocations for total
maximum daily loads (TMDLs) to
control toxic pollutant discharges.
Congress recognized these issues when
it enactted section 303(c)(2)(B) to the
CWA.

While California recognizes the need
for appl jcable water quality standards
for toxic pollutants, its adoption efforts
have beten stymied by a variety of
factors. l'he Administrator has decided
to exercise her CWA authorities to move
forward the toxic control program,
consistent with the CWA and with the
State of California's water quality
standards program.

Today's action will also help restore
equity anlOng the States. The CWA is
designed to ensure all waters are
sufficiently clean to protect public
health and/or the environment. The
CWA allows some flexibility and
differences among States in their
adopted and approved water quality
standards, but it should be implemented
in a manner that ensures a level playing
field among States. Although California
has made important progress toward
satisfying CWA requirements, it has not
satisfied CWA section 303(c)(2}(B) by
adopting numeric water quality criteria
for toxic pollutants. This section was
added to the CWA by Congress in 1987.
Prior to today, the State of California
had been the only State in the Nation for
which CWA section 303(c)(2)(B} had
remained substantially unimplemented
after EPA's promulgation of the NTR in
December of 1992. Section 303(c)(4) of
the CWA authorizes the EPA
Administrator to promulgate standards
where necessary to meet the
requirements of the Act. The
Administrator determined that this rule
was a necessary and important
component for the implementation of
CWA section 303(c)(2)(B) in California,

EPA acknowledges that the State of
California is working to satisfy CWA
section 303(C)(2)(B). When the State
formally adopts, and EPA approves,
criteria consistent with statutory
requirements, as envisioned by Congress
in the CWA, EPA intends to stay this
rule. If within the applicable time frame
for judicial review, the States' standards
are challenged, EPA will withdraw this
rule after such judicial review is
complete and the State standards are
sustained.

C. Statutory and Regulatory
Background

The preamble to the August 5, 1997,
proposed rule provided a general
discussion of EPA's statutory and
regulatory authority to promulgate water

quality criteria for the State of
California. See 62 FR 42160-42163. EPA
is including that discussion in the
record for the final rule. Commenters
questioned EPA's authority to
promulgate certain aspects of the
proposal. EPA is responding to those
comments in the appropriate sections of
this preamble, and in the response to
comments document included in the
administrative record for this
rulemaking. Where appropriate, EPA's
responses expand upon the discussion
of statutory and regulatory authority
'found in the proposal.

D. California Water Quality Standards
Adions

1. California Regional Water Quality
Control Board Basin Plans, and the
Inland Surface Waters Plan (ISWP) and
the Enclosed Bays and Estuaries Plan
(EBEP) ofApril 1991

The State of California regulates water
quality through its State Water
Resources Control Board (SWRCB) and
through nine Regional Water Quality
Control Boards (RWQCBs). Each of the
nine RWQCBs represents a different
geographic area; area boundaries are
generally along watershed boundaries.
Each RWQCB maintains a Basin Plan
which contains the designated uses of
the water bodies within its respective
geographic area within California. These
designated uses (or "beneficial uses"
under State law) together with legally
adopted criteria (or "objectives" under
State law), comprise water quality
standards for the water bodies within
each of the Basin areas. Each of the nine
RWQCBs undergoes a triennial basin
planning review process, in compliance
with CWA section 303. The SWRCB
provides assistance to the RWQCBs.

Most of the Basin Plans contain
conventional pollutant objectives such
as dissolved oxygen. None of the Basin
Plans contains a comprehensive list of
priority toxic pollutant criteria to satisfy
CWA section 303(c)(2)(B). The nine
RWQCBs and the SWRCB had intended
that the priority toxic pollutant criteria
contained in the three SWRCB statewide
plans, the Inland Surface Waters Plan
(ISWP), the Enclosed Bays and Estuaries
Plan (EBEP), and the Ocean Plan, apply
to all basins and satisfy CWA section
303(c)(2)(B).

On April 11,1991, the SWRCB
adopted two statewide water quality
control plans, the ISVVP and the EBJ;:P.
These statewide plans contained
narrative and numeric water quality
criteria for toxic pollutants, in part to
satisfy CWA section 303(c)(2)(B). The
water quality criteria contained in the
SWRCB statewide plans, together with

the designated uses in each ofthe Basin
Plans, created a set of water quality
standards for waters within the State of
California.

Specifically, the two plans established
water quality criteria or objectives for all
fresh waters, bays and estuaries in the
State. The plans contained water quality
criteria for some priority toxic
pollutants, provisions relating to whole
effluent toxicity, implementation
procedures for point and nonpoint
sources, and authorizing compliance
schedule provisions. The plans also
included special provisions affecting
waters dominated by reclaimed water
(labeled as Category (a) waters), and
waters dominated by agricultural
drainage and constructed agricultural
drains (labeled as Category (b) and (c)
waters, respectively).

2. EPA's Review ofCalifornia Water
Quality Standards for Priority Toxic
Pollutants in the ISWP and EBEP. and
the National Taxies Rule

The EPA Administrator has delegated
the responsibility and authority for
review and approval or disapproval of
aU new or revised State water quality
standards to the EPA Regional
Administrators (see 40 CFR 131.21).
Thus, State actions under CWA'section
303(c)(2)(B) are submitted to the
appropriate EPA Regional Administrator
for review and approval.

In mid-April 1991, the SWRCB
submitted to EPA for review and
approval the two statewide water
quality control plans, the ISWP and the
EBEP. On November 6, 1991, EPA
Region 9 formally concluded its review
ofthe SWRCB's plans. EPA approved
the narrative water quality criterion and
the toxicity criterion in each of the
plans. EPA also approved the numeric
water quality criteria contained in both
plans, finding them to be consistent
with the requirements of section
303(c)(2)(B) of the CWA and with EPA's
national criteria guidance published
pursuant to section 304(a) of the CWA.

EPA noted the lack of criteria for
some pollutants, and found that,
because of the omissions, the plans did
not fully satisfy CWA section
303(c)(2)(B}. The plans did not contain
criteria for all listed pollutants for
which EPA had published national
criteria guidance. The ISWP contained
human health criteria for only 65
poJJutants, and the EBEP contained
human health criteria for only 61
pollutants for which EPA had issued
section 304(a) guidance criteria. Both
the ISWP and EBEP contained aquatic
life criteria for all pollutants except
cyanide and chromium HI (freshwater
only) for which EPA has CVV'A section

Received 
June 17, 2011
Commission on
State Mandates



Federal Register/Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations 31685

(

304{a) criteria guidance. The SWRCB's
administrative record stated that all
priority pollutants with EPA criteria
guidance were likely to be present in
California watefS. However, the
SWRCB's record contained insufficient
information to support a finding that the
excluded pollutants were not reasonably
expected to interfere with designated
uses of the waters of the State.

Although EPA approved the statewide
selenium objective in the ISWP and
EBEP, EPA disapproved the objective
for the San Francisco Bay and Delta,
because there was clear evidence that
the objective would not protect the
designated fish and wildlife uses (the
California Department of Health
Services had issued waterfowl
consumption advisories due to selenium
concentrations, and scientific studies
had documented selenium toxicity to
fish and wildlife). EPA restated its
commitment to object to National
Pollutant Discharge Elimination System
(NPDES) permits issued for San
Francisco Bay that contained effluent
limits based on an objective greater than
5 parts per billion (ppb) (fOUf day
average) and 20 ppb (1 hour average),
the freshwater criteria. EPA reaffirmed
its disapproval of Californias' site- .
specific selenium objective for portlOns
of the San Joaquin River, Salt Slough,
and Mud Slough. EPA also disapproved
of the categorical deferrals and
exemptions. These disapprovals
included the disapproval of the State's
deferral of water quality objectives to
effluent dominated streams (Category a)
and to streams dominated by
agricultural drainage (Categorr bJ, and
the disapproval of the exemptlOll of
water quality objectives to constructed
agricultural drains (Category c). EP~
found the definitions of the categorIes
imprecise and overly br~ad which ~ould

have led to an incorrect mterpretatlOn.
Since EPA had disapproved portions

of each of the California statewide plans
which were necessary to satisfy CWA
section 303{c)(2j(B), certain disapproved
aspects ofCaIifornia's water quality
standards were included in EPA's
promulgation of the National Toxics
Rule (NTR) (40 CFR 131.36,57 FR
60848). EPA promulgated specific
criteria for certain water bodies in
California.

The NTR was amended, effective
April 14, 1995, to stay certain metals
criteria which had been promulgated as
total recoverable. Effective April 15,
1995, EPA promulgated interim final
metals criteria as dissolved
concentrations for those metals which
had been stayed (Administrative Sray of
Federal Water Quality Criteria for
Metals and Interim Final Rule, Water

Quality Standards; Establishment of
Numeric Criteria for Priority Toxic
Pollutants; States' Compliance-
Revision of Metals Criteria; 60 FR
22228,22229, May 4, 1995 [the NTR, as
amended]). The stay was in response to
a lawsuit against EPA challenging,
among other issues, metals criteria
expressed as total recoverable
concentrations. A partial Settlement
Agreement required EPA to stay specific
metals criteria in the NTR. EPA then
promulgated certain metals criteria in
the dissolved form through the use of
conversion factors. These factors are
listed in the NTR, as amended. A
scientific discussion of these criteria is
found in a subsequent section of this
preamble.

Since certain criteria have already
been promulgated for specific water
bodies in the State of California in the
NTR, as amended, they are not within
the scope of today's final rule. However,
for clarity in reading a comprehensive
rule for the State of California. these
criteria are incorporated into 40 CFR
131.38(d)(2). Footnotes to the Table in
40 CFR 131.38(b)(1) and 40 CFR
131.38(d)(3) clarify which criteria (and
for which specific water bodies) were
promulgated by the NTR, as amended,
and are therefore excluded from this
final rule. The appropriate (freshwater
or saltwater) aquatic life criteria which
were promulgated in the NTR, as
amended, for all inland surface waters
and enclosed bays and estuaries
include: chromium III and cyanide. The
appropriate (water and organis~ or.
organism only) human health CrIterIa
which were promulgated in the NTR, as
amended, for all inland surface waters
and enclosed bays and estuaries
include:
antimony
thallium
asbestos
acrolein
acrylonitrile
carbon tetrachloride
chlorobenzene
1,2-dichloroethane
1,1-dichloroethylena
1,3-dichloropropylene
ethylbenzene
1,l,2,2-tetrachloroethane
tetrachloroethylene
1,1,2-trichloroethane
trichloroethylene
vinyl chloride
2,4-dichlorophenol
2-methyl-4,6-dinitrophenol
2,4-dinitrophenol
benzidine
bis(2-chloroethyl)ether
bis(2-ethylhexyl)phthalate
3,3-dichlorobenzidine
diethyl phthalate
dimethyl phthalate
di-n-butyl phthalata

2,4-dinitrotoluene
1,2-diphenylhydrazine
hexachlorobutadiene
hexachlorocyclopentadiene
hexachloroethane
isophorone
nitrobenzene
n-nitrosodimethylamine
n-nitrosodiphenylamine

Other pollutant criteria were
promulgated in the NTR, as amended,
for specific water bodies, but not all
inland surface waters and enclosed bays
and estuaries.

3. Status of Implementation of CWA
Section 303(c)(2)(B)

Shortly after the SWRCB adopted the
rswp and EBEP, several dischargers
filed suit against the State alleging that
it had not adopted the two plans in

.compliance with State law; The
plaintiffs in a consolidated case
included: the County of Sacramento,
Sacramento County Water Agency;
Sacramento Regional County Sanitation
District; the City of Sacramento; the City
of Sunnyvale; the City of San Jose; the
City of Stockton; and Simpson Paper
Company.

The dischargers alleged that the State
had not adopted the ISWP and EBEP in
compliance with the California
Administrative Procedures Act (Gov
Code. Section 11340, et seq.), the
California Environmental Quality Act
(Pub. Re Code, Section 21000, et seq.),
and the Porter-Cologne Act (Wat. Code,
Section 13200, et seq.). The allegation
that the State did not sufficiently
consider economics when adopting
water quality objectives, as allegedly
required by Section 13241 of the Porter
Cologne Act. was an important issue in
the litigation.

In October of 1993, the Superior Court
of California, County of Sacramento,
issued a tentative decision in favor of
the dischargers. In March of 1994, the
Court issued a substantively similar
final decision in favor of the
dischargers. Final judgments from the
Court in July of 1994 ordered the
SWRCB to rescind the rswp and EBEP.
On September 22,1994, the SWRCB
formally rescinded the two statewide
water quality control plans. The State is
currently in the process ofreadopting
water quality control plans for inland
surface waters, enclosed bays and
estuaries.

CWA section 303(c)(2)(B) was fully
implemented in the State of California
from December of1992, when the NTR
was promulgated, until September of
1994, when the SWRCB was required to
rescind the rswp and EBEP. The
provisions for California in EPA's NTR
together with the approved portions of
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California's ISWP and EBEP
implemented the requirements ofCWA
section 303(c)(2)(B). However, since
September of 1994, when the SWRCB
rescinded the ISWP and EBEP, the
requirements of section 303(c)(2)(B)
have not been fully implemented in
California.

The scope of today's rule is to re
establish criteria for the remaining
priority toxic pollutants to meet the
requirements of section 303(C)(2)(B) of
the CWA. Pursuant to section 303(c)(4),
the Administrator has determined that it
is necessary to include in today's action
criteria for priority toxic pollutants,
which are not covered by the NTR. as
amended, or by the State through EPA
approved site-specific criteria, for
waters of the United St'3tes in the State
of California.

4. State-Adopted, Site-Specific Criteria
for Priority Toxic Pollutants

The State has the discretion to
develop site-specific criteria when
appropriate e.g., when statewide criteria
appear over-or under-protective of
designated uses. Periodically, the State
through its RWQCBs will adopt site
specific criteria for priority toxic
pollutants within respective Basin
Plans. These criteria are intended to be
effective throughout the Basin or
throughout a designated water body.
Under California law, these criteria
must be publicly reviewed and
approved by the RWQCB, the SWRCB,
and the State's Office of Administrative
Law (OAL). Once this adoption process
is complete, the criteria become State
law.

These criteria must be submitted to
the EPA Regional Administrator for
review and approval under CWA
section 303. These criteria are usually
submitted to EPA as part of a RWQCB
Basin Plan Amendment, after the
Amendment has been adopted under
the State's process and has become State
law.

a. State-Adopted Site-Specific Criteria
Under EPA Review

The State of California has recently
reviewed and updated all of its RWQCB
Basin Plans. All of the Basin Plans have
completed the State review and
adoption process and have been
submitted to EPA for review and
approval. Some ofthe Basin Plans
contain site-specific criteria. In these
cases, the State-adopted site-specific
criteria are used for water quality
programs.

EPA has not yet concluded
consultation under the Endangered
Species Act with the U.S. Department of
Interior, Fish and Wildlife Service, and

the U.S. Department of Commerce, .
National Marine Fisheries Service, on
EPA's tentative approval/disapproval
actions on the RWQCB Basin Plans. In
this situation, the more stringent of the
two criteria (the State-adopted site
specific criteria in the RWQCB Basin
Plans. or the Federal criteria in this final
rule), would be used for water quality
programs including the calculation of
water quality-based effluent criteria in
National Pollutant Discharge .
Elimination System (NPDES) permits.

b. State-Adopted Site-Specific Criteria
With EPA Approval

In several cases, the EPA Regional
Administrator has already reviewed and
approved State-adopted site-specific
criteria within the State of California.
Several of these cases are discussed in
this section. All of the EPA approval
letters referenced in today's preamble
are contained in the administrative
record for today's rule.

Sacramento River: EPA has approved
site-specific acute criteria for copper.
cadmium and zinc in the Sacramento
River, upstream of Hamilton City, in the
Central Valley Region (RWQCB for the
Central Valley Region) of the State of
California. EPA approved these site
specific criteria by letter dated August 7.
1985. Specifically, EPA approved for the
Sacramento River (and tributaries)
above Hamilton City, a copper criterion
of 5.6 Jlg/l (maximum), a zinc criterion
of 16 Jlgll (maximum) and a cadmium
criterion of 0.22 Jlg/l (maximum), all in
the dissolved form using a hardness of
40 mg/l as CaC03. (These criteria were
actually adopted by the State and
approved by EPA as equations which
vary with hardness.) These "maximum"
criteria con:espond to acute criteria in
today's final rule. Therefore, Federal
acute criteria for copper, cadmium, and
zinc for the Sacramento River (and
tributaries) above Hamilton City are not
necessary to protect the designated uses
and are not included in the final rule.
However, the EPA Administrator is
making a finding that it is necessary to
include chronic criteria for copper,
cadmium and zinc for the Sacramento
River (and tributaries) above Hamilton
City, as part of the statewide criteria
promulgated in today's final rule.

San Joaquin River; The selenium
criteria in this rule are not applicable to
portions of the San Joaquin River, in the
Central Valley Region, because selenium
criteria have been either previously
approved by EPA or previously
promulgated by EPA as part of the NTR.
EPA approved and disapproved 8tate
adopted site-specific selenium criteria
in portions of the San Joaquin River, in
the Central Valley Region of the State of

California (RWQCB for the Central
Valley Region). EPA's determination on
these site-specific criteria is contained
in a letter dated April 13. 1990.

Specifically, EPA approved for the
San Joaquin River, mouth of Merced
River to Vernalis, an aquatic life
selenium criterion of 12 llgll (maximum
with the understanding that the
instantaneous maximum concentration
may not exceed the objective more than
once every three years). Today's final
rule does not affect this Federally
approved, State-adopted site-specific
acute criterion, and it remains in effect
for the San Joaquin River, mouth of
Merced River to Vernalis. Therefore, an
acute criterion for selenium in the San
Joaquin River. mouth of Merced River to
Vernalis is not necessary to protect the
Llesignated use and thus is not included
in this final rule.

By letter dated April 13, 1990, EPA
also approved for the San Joaquin River,
mouth of Merced River to Vernalis, a
State-adopted site-specific aquatic life
selenium criterion of 5 llg/l (monthly
mean); however, EPA disapproved a
State-adopted site-specific selenium
criterion of 8 fig/l (monthly mean
critical year only) for these waters.
Subsequently, EPA promulgated a
chronic selenium criterion of 5 I1g/1 (4
day average) for waters of the San
Joaquin River from the mouth of the
Merced River to Vernalis in the NTR.
This chronic criterion applies to all
water quality programs concerning the
San Joaquin River, mouth of Merced
River to Vernalis. Today's final rule
does not affect the Federally
promulgated chronic selenium criterion
of 5 fig/l (4 day average) set forth in the
NTR. This previously Federally
promulgated criterion remains in effect
for the San Joaquin River, mouth of
Merced River to Vernalis.

Grassland Water District, San Luis
Notional Wildlife Refuge, and Los Banos
State Wildlife Refuge: EPA approved for
the Grassland Water District, San Luis
National Wildlife Refuge, and Los Banos
State Wildlife Refuge, a State-adopted
site-specific aquatic life selenium
criterion of 2 Jlgll (monthly mean) by
letter dated April 13, 1990. This
Federally-approved, State-adopted site
specific chronic criterion remains in
effect for the Grassland Water District.
San Luis National Wildlife Refuge and
Los Banos State Wildlife Refuge.
Therefore it is not necessary to include
in today's final rule, a chronic criterion
for selenium for the Grassland Water
District, San Luis National Wildlife
Refuge and Los Banos State Wildlife
Refuge, and thus, it is not included in
this final rule.
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San Francisco Regional Board Basin
Plan of 1986: EPA approved several
priority toxic pollutant objectives (CWA
criteria) that were contained in the1986
San Francisco Regional Board Basin
Plan, as amended by SWRCB Resolution
Numbers 87-49, 87-82 and 87-92, by
letters dated September 2, 1987 and
December 24,1987. This Basin Plan, the
SWRCB Resolutions, and the EPA
approval letters are contained in the
administrative record for this
rulemaking. It is not necessary to
include these criteria for priority toxic
pollutants that are contained in the San
Francisco Regional Board's 1986 Basin
Plan as amended, and approved by EPA.
Priority pollutants in this situation are
footnoted in the matrix at 13l,38(b)(1)
with footnote "b." Where gaps exist in
the State adoption and EPA approval of
priority toxic pollutant objectives, the
criteria in today's rule apply.

EPA is assigning "human health,
water and organism consumption"
criteria to waters with the States'
municipal or "MUN" beneficial use
designation in the Basin Plan. Also,
some pollutants regulated through the
Basin Plan have different averaging
periods, e,g., one hour as compared with
the rule's "short-term." However, where
classes Df chemicals, such as
polynuclear aromatic hydrocarbons, or
PARs, and phenols, are regulated
through the Basin Plan, but not specific
chemicals within the category, specific
chemicals within the category are
regulated by today's rule.

E. Rationale and Approach for
Developing the Final Rule

This section explains EPA's legal
basis for today's final rule, and
discusses EPA's general approach for
developing the specific requirements for
the State of California.

1. Legal Basis
CWA section 303(c) specifies that

adoption of water quality standards is
primarily the responsibility of the
States. However, CWA section 303(c)
also describes a role for the Federal
government to oversee State actions to
ensure cDmpliance with CWA
requirements, If EPA's review of the
States' standards finds flaws or
omissions, then the CWA authorizes
EPA to correct the defici enci es (see
CWA section 303(c)(4)). This water
quality standards promulgation
authDrity has been used by EPA to issue
final rules on several separate occasions,
including the NTR, as amended, which
promulgated criteria similar to those
included here for a number of States.
These actions have addressed both
insufficiently protective State criteria

and/or designated uses and failure to
adopt needed criteria. Thus, today's
action is not unique.

The CWA in section 303(c)(4)
provides two bases for promulgation of
Federal water quality standards. The
first basis, in paragraph (A), applies
when a State submits new or revised
standards that EPA determines are not
consistent with the applicable
requirements of the CWA. If, after EPA's
disapproval, the State does not amend
its rules so as to be consistent with the
CWA, EPA is to promptly propose
appropriate Federal water quality
standards for that State. The second
basis for an EPA action is in paragraph
(B), which provides that EPA shall
promptly initiate promulgation "* * *
in any case where the Administrator
determines that a revised or new
standard is necessary to meet the
requirements ofthis Act." EPA is using
section 303(c)(4)(B) as the legal basis for
today's final rule.

As discussed in the preamble to the
NTR, the Administrator's determination
under CWA section 303(c)(4) that
criteria are necessary to meet the
requirements of the Act could be
supported in several ways. Consistent
with EPA's approach in the NTR, EPA
interprets section 303(c)(2)(B) of the
CWA to allow EPA to act where the
State has not succeeded in establishing
numeric water quality standards for
toxic pollutants. This inaction can be
the basis for the Administrator's
determination under section 303(c)(4)
that new or revised criteria are
necessary to ensure designated uses are
protected.

EPA does not believe that it is
necessary to support the criteria in
today's rule on a pollutant-specific,
water body-by-water-body basis. For
EPA to undertake an effort to conduct
research and studies of each stream
segment or wafer body across the State
of California to demonstrate that for
each toxic pollutant for which EPA has
issued CWA section 304(a) criteria
guidance there is a "discharge or
presence" of that pollutant which could
reasonably "be expected to interfere
with" the designated use would impose
an enormous administrative burden and
would be contrary to the statutory
directive for swift action manifested by
the 1987 addition of section 303(c)(2)(B)
to the CWA. Moreover. because these
criteria are ambient criteria that define
attainment of the designated uses, their
appli<;:ation to all water bodies will
result in additional controls on
dischargers only where necessary to
protect the designated uses.

EPA's interpretation of section
303(c)(2)(B) is supported by the

language of the provision, the statutory
framework and purpose of section 303,
and the legislative history. In adding
section 303(c)(2)(B) to the CWA,
Congress understood the existing
requirements in section 303(c)(1) for
States to conduct triennial reviews of
their water quality standards and submit
the results of those reviews to EPA and
in section 303(c)(4)(B) for promulgation.
CWA section 303(c) includes numerous
deadlines and section 303(c)(4) directs
the Administrator to act "promptly"
where the Administrator determines
that a revised or new standard is
necessary to meet the requirements of
the Act. Congress, by linking section
303(c)(2)(B) to the section 303(c)(1)
three-year review period, gave States a
last chance to correct this deficiency on
their own. The legislative history Df the
provision demonstrates that chief
Senate sponsors, including Senators
Stafford, Chaffee and others wanted the
provision to eliminate State and EPA
delays and force quick action. Thus, to
interpret CWA section 303 (c)(2)(B) and
(c)(4) to require such a cumbersome
pollutant specific effort On each stream
segment would essentially render
section 303(c)(2)(B) meaningless. The
provisiDn and its legislative background
indicate that the Administrator's
determination to invoke section
303(c)(4)(B) authority can be met by the
Administrator making a generic finding
of inaction by the State without the
need to develop pollutant specific data
for individual stream segments. Finally,
the reference in section 303(c)(2)(B) to
section 304(a) criteria suggests that
section 304(a) criteria serve as default
criteria; that once EPA has issued them,
States were to adopt numeric criteria for
those pollutants based on the 304(a)
criteria, unless they had other
scientifically defensible criteria. EPA
also notes that this rule follows the
approach EPA took nationally in
promulgating the NTR for States that
failed to comply with CWA section
303(c)(2)(B). 57 FR 60848, December 22,
1992. EPA incorporates the discussion
in the NTR preamble as part of this
rulemaking record.

This determination is supported by
information in the rulemaking record
showing the discharge or presence of
priority toxic pollutants throughout the
State. While this data is not necessarily
complete, it constitutes a strong record
supporting the need for numeric criteria
for priority toxic pollutants with section
304(a) criteria guidance where the State
does not have numeric criteria.

Today's final rule would not impose
any undue or inapprDpriate burden on ,
the State of California Dr its dischargers.
It merely puts in place numeric criteria
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for toxic pollutants that are, already used
in other States in implementing CWA
programs. Under this rulemaking, the
State of California retains the ability to
adopt alternative water quality criteria
simply by completing its criteria
adoption process. Upon EPA approval
of those criteria, EPA will initiate action
to stay the Federally-promulgated
criteria and subsequently withdraw
them.

2. Approach for Develaping This Rule

In summary, EPA developed the
criteria promulgated in today's final rule
as follows. Where EPA promulgated
criteria for California in the NTR, EPA
has not acted to amend the criteria in
the NTR. Where criteria for California
were not included in the NTR, EPA
used section 304(a) National criteria
guidance documents as a starting point
for the criteria promulgated in this rule..
EPA then determined whether new
information since the development of
the national criteria guidance
documents warranted any changes. New
information came primarily from two
sources. For human health criteria, new
or revised risk reference doses and
cancer potency factors on EPA's
Integrated Risk Information System
(IRIS) as of October 1996 form the basis
for criteria values (see also 63 FR
68354). For aquatic life criteria, updated
data sets resulting in revised criteria
maximum concentrations (CMCs) and
criteria continuous concentrations
(CCCs) formed the basis for differences
from the national criteria guidance
documents. Both of these types of
changes are discussed in more detail in
the following sections. This revised
information was used to develop the
water quality criteria promulgated here
for the State of California.

F. Derivation of Criteria

1. Section 304(aJ Criteria Guidance
Process

Under CWA section 304(a), EPA has
developed methodologies and specific
criteria guidance to protect aquatic life
and human health. These, methodologies
are intended to provide protection for
all surface waters on a national basis.
The methodologies have been subject to
public review, as have the individual
criteria guidance documents.
Additionally, the methodologies have
been reviewed by EPA's Science
Advisory Board (SAB) of external
experts.

EPA has included in the record of this
rule the aquatic life methodology as
described in "Appendix B-Guidelines
for Deriving Water Quality Criteria for
the Protection of Aquatic Life and Its

Uses" to the "Water Quality Criteria
Documents; Availability" (45 FR 79341,
November 28,1980) as amended by the
"Summary of Revisions to Guidelines
for Deriving Numerical National Water
Quality Criteria for the Protection of
Aquatic Organisms and'Their Uses" (50
FR 30792, July 29, 1985). (Note:
Throughout the remainder of this
preamble, this reference is described as
the 1985 Guidelines. Any page number
references are to the actual guidance
document, not the notice of availability
in the Federal Register. A copy of the
1985 Guidelines is available through the
National Technical Information Service
(PB85-227049). is in the administrative
record for this rule .. and is abstracted in
Appendix A of Quality Criteria for
Water, 1986.) EPA has also included in
the administrative record of this rule the
human health methodology as described
in "Appendix C-Guidelines and
Methodology Used in the Preparation of
Health Effects Assessment Chapters of
the Consent Decree Water Criteria
Documents" (45 FR 79347, November
28,1980). (Note: Throughout the
remainder of this preamble, this
reference is described as the Human
Health Guidelines or the 1980
Guidelines.) EPA also recommends that
the following be reviewed: "Appendix
D-Response to Comments on
Guidelines for Deriving Water Quality
Criteria for the Protection of Aquatic
Life and Its Uses," (45 FR 79357,
November 28, 1980): "Appendix E
Responses to Public Comments on the
Human Health Effects Methodology for
Deriving Ambient Water Quality
Criteria" (45 FR 79368, November 28,
1980); and "Appendix B-Response to
Comments on Guidelines for Deriving
Numerical National Water Quality
Criteria for the Protection of Aquatic
Organisms and Their Uses" (50 FR
30793, July 29. 1985). EPA placed into
the administrative record for this
rulemaking the most current individual
criteria guidance for the priority toxic
pollutants included in today's rule.
(Note: All references to appendices are
to the associated Federal Register
publication.)

EPA received many comments related
to the issue of what criteria should
apply in the CTR if the CWA section
304(a) criteria guidance is undergoing
re-evaluation, or if new data are
developed that may affect a
recommended criterion. As science is
always evolving, EPA is faced with the
challenge of promulgating criteria that
reflect the best science and sound
science, EPA addressed this challenge
in some detail in its Federal Register
notice that contained the Agency's

current section 304(a) criteria gUidance
(63 FR 68335, December 10. 1998).
There, EPA articulated its policy,
reiterated here. that the existing criteria
guidance represent the Agency's best
assessment until such time as EPA's re
evaluation of a criteria guidance value
for a particular chemical is complete.
The reason for this is that both EPA's
human health criteria guidance and
aquatic life criteria guidance are
developed taking into account
numerous variables. For ,example. for
human health criteria guidance, EPA
evaluates many diverse toxicity studies,
whose results feed into a reference dose
or cancer potency estimate that, along
with a number of exposure factors and
determination of risk level, results in a
guidance criterion. For aquatic [jfe, EPA
evaluates many diverse aquatic toxicity
studies to determine chronic and acute
toxicity' taking into account how other
factors (such as pH, temperature or
hardness) affect toxicity. EPA also, to
the extent possible. addresses
bioaccumulation or bioconcentration,
EPA then uses this toxicity information
along with exposure information to
determine the guidance criterion.
Importantly, EPA subjects such
evaluation to peer review and/or public
comment.

For these reasons, EPA generally does
not make a change to the 304(a) criteria
guidance based on a partial picture of
the evolving science. This makes sense,
because to address one piece of new
data without looking at all relevant data
is less efficient and results in regulatory
impacts that may go back and forth,
when in the end, the criteria guidance
value does not change that much.
Certain new changes, however, do
warrant change in criteria guidance,
such as a change in a value in EPA's
Integrated Risk Information System
(IRIS) because it represents the Agency
consensus about human health impacts.
These changes are sufficiently examined
across the Agency such that EPA
believes they can be incorporated into
EPA's water quality criteria guidance.
EPA has followed this approach in the
CTR. Included in the administrative
record for today's rule is a document
entitled "Status of Clean Water Act
Section 304(a) Criteria" which further
explains EPA's policy on managing
change to criteria guidance.

2. Aquatic Life Criteria

Aquatic life criteria may be expressed
in numeric or narrative form. EPA's
1985 Guidelines describe an objective,
internally consistent and appropriate
way of deriving chemical-specific,
numeric water quality criteria for the
protection of the presence of, as well as
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the uses of, both fresh and salt water
aquatic organisms.

An aquatic life criterion derived using
EPA's CWA section 304(a) method
"might be thought of as an estimate of
the highest concentration of a substance
in water which does not present a
significant risk to the aquatic organisms
in the water and their uses." (45 FR
79341.) EPA's guidelines are designed to
derive criteria that protect aquatic
communities. EPA's 1985 Guidelines
attempt to provide a reasonable and
adequate amount of protection with
only a small possibility of substantial
overprotection or underprotection. As
discussed in detail below, there are
several individual factors which may
make the criteria somewhat
overprotective or underprotective. The
approach EPA is using is believed to be
as well balanced as possible, given the
state of the science.

Numerical aquatic life criteria derived
using EPA's 1985 Guidelines are
expressed as short-term and long-term
averages. rather than one number, in
order that the criterion more accurately
reflect toxicological and practical
realities. The combination of a criterion
maxim)lm concentration (CMC), a short
term concentration limit, and a criterion
continuous concentration (CCC), a four
day average concentration limit, are
designed to provide protection of
aquatic life and its us.es from acute and
chronic toxicity to animals and plants,
without being as restrictive as a one
number criterion would have to be
(1985 Guidelines, pages 4 & 5). The
terms CMC and CCC are the formal
names for the two (acute and chronic)
values of a criterion for a pollutant;
however, this document will also use
the informal synonyms acute criterion
and chronic criterion.

The two-number criteria are intended
to identiJY average pollutant
concentrations which will produce
water quality generally suited to
maintenance of aquatic life and
designated uses while restricting the
duration of excursions over the average
so that total exposures will not cause
unacceptable adverse effects. Merely
specifying an average value over a time
period may be insufficient unless the
time period is short, because excursions
higher than the average may kill or
cause substantial damage in short
periods.

A minimum data set of eight specified
families is recommended for criteria
development (details are given in the
1985 Guidelines, page 22). The eight
specific families are intended to be
representative of a wide spectrum of
aauatic life. For this reason it is not
n~cessary that the specific organisms

tested be actually present in the water
body. EPA's application of its guidelines
to develop the criteria matrix in this
rule is judged by the Agency to be
appropriate for all waters of the United
States (U.S.), and to all ecosystems
(1985 Guidelines, page 4) includjng .
those waters of the U.S. and ecosystems
in the State of California.

Fresh water and salt water (including
both estuarine and marine waters) have
different chemical compositions, and
freshwater and saltwater species often
do not inhabit the same water. To
provide additional accuracy, criteria are
developed for fresh water and for salt
water.

For this rule, EPA updated freshwater
aquatic life criteria contained in CWA
section 304(a) criteria guidance first
published in the early 1980's and later
modified in the NTR, as amended, for
the following ten pollutants: arsenic,
cadmium, chromium (VI), copper,
dieldrin.endrin, lindane (gamma BBC),
nickel, pentachlorophenol, and zinc.
The updates used as the basis for this
rule are explained in a technical support
document entitled. 1995 Updates: Water
Quality Criteria Documents for the
Protection ofAquatic Life in Ambient
Water(U.S. EPA-820-B-96-001,
September 1996), available in the
administrative record to this
rulemaking; this document presents the
derivation of each of the final CMCs and
CCCs and the toxicity studies from
which the updated freshwater criteria·
for the ten pollutants were derived.

The polychlorinated biphenyls (PCB)
criteria in the criteria matrix for this
rule differs from that in the NTR, as
amended; for this rule, the criteria are.
expressed· as the sum of seven aroclors,
while for the NTR, as amended, the
criteria are expressed for each of seven
arodors. The aquatic life criteria for
PCBs in the CTR are based on the
criteria contained in the 1980 criteria
guidance document for PCBs which is
included in the administrative record
for this rule. This criteria document
explains the derivation of aquatic life
criteria based on total PCBs. For more
information see the Response to
Comments document for this rule.
Today's chronic aquatic life criteria for
PCBs are based on a final residue value
(FRV). In EPA's guidelines for deriving
aquatic life criteria, an FRV-based
criterion is intended to prevent
concentrations of pollutants in
commercially or recreationally
important aquatic species from affecting
the marketability of those species or
affecting the wildlife that consume
aquatic life.

The proposed CTR included an
updated freshwater and saltwater

aquatic life criteria for mercury. In
today's final rule, EPA has reserved the
mercury criteria for freshwater and
saltwater aquatic life, but is
promulgating human health criteria for
mercury for all surface waters in
California. In some instances, the
human health mercury criteria included
in today's final rule may not protect
some aquatic species or threatened or
endangered species. In such instances,
more stringent mercury limits may be
determined and implemented through
use ofthe State's narrative criterion. The
reasons for reserving the mercury
aquatic life numbers are explained in
further detail in Section L, Endangered
Species Act.

a. Freshwater Acute Selenium Criterion
EPA proposed a different freshwater

acute aquatic life criterion for selenium
for this rule than was promulgated in
the NTR, as amended. EPA's proposed
action was consistent with EPA's
proposed selenium criterion maximum
concentration for the Water Quality
Guidance for the Great Lakes System (61
FR 58444, November 14, 1996). This
proposal took into account data showing
that selenium's two most prevalent
oxidation states, selenite and selenate,
present differing potentials for aquatic
toxicity, as well as new data which
indicated that various forms of selenium
are additive. Additivity increases the
toxicity of mixtures of different forms of
the pollutant. The proposed approach
produces a different selenium acute
criterion concentration, or CMC,
depending upon the relative proportions
of selenite, selenate, and other forms of
selenium that are present.

The preamble to the August 5,1997,
proposed rule provided a lengthy
discussion of this proposed criterion for
the State of California. See 62 FR
42160--42208. EPA incorporates that
discussion here as part ofthis
rulemaking record. In 1996, a similar
discussion was included in the
proposed rule for the Great Lakes
System. Commenters questioned several
aspects of the Great Lakes proposal. EPA
is continuing to respond to those
comments, and to follow up with
additional literature review and toxicity
testing. In addition, the U,S. FWS and
U.S. NMFS (collectively. the Services)
are concerned that EPA's proposed
criterion may not be sufficiently
protective of certain threatened and
endangered species in California.
Because the Services believe there is a
lack of data to show for certain that the
proposed criterion would not affect
threatened and endangered species, the
Services prefer that EPA further
investigate the protectiveness of the
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criterion before finalizing the proposed
criterion. Therefore, EPA is not
promulgating a final acute freshwater
selenium criterion at this time.

b. Dissolved Metals Criteria

In December of 1992. in the NTR, EPA
promulgated water quality criteria for
several States that had failed to meet the
requirements of CWA section
303(c)(2)(B). Included among the water
quality criteria promulgated were
numeric criteria for the protection of
aquatic life for 11 metals: arsenic,
cadmium, chromium (III), chromium
(VI), copper. lead. mercury, nickel,
selenium, silver and zinc. Criteria for
two metals applied to the State of
California: chromium III and selenium.

The Agency received extensive public
comment during the development of the
NTR regarding the most appropriate
approach for expressing the aquatic life
metals criteria. The principal issue was
the correlation between metals that are
measured and metals that are
bioavailable and toxic to aquatic life. It
is now the Agency's policy that the use
of dissolved metal to set and measure
compliance with aquatic life water
quality standards is the recommended
approach. because dissolved metal more
closely approximates the bioavailable
fraction of the metal in the water
column than does total recoverable
metal.

Since EPA's previous aquatic life
criteria guidance had been expressed as
total recoverable metal, to express the
criteria as dissolved, conversion factors
were developed to account for the
possible presence of particulate metal in
the laboratory toxicity tests used to
develop the total recoverable criteria.
EPA included a set of recommended
freshwater conversion factors with its
Metals Policy (see Office of Water Policy
and Technical Guidance on
Interpretation and Implementation of
Aquatic Life Metals Criteria, Martha G.
Prothro, Acting Assistant Administrator
for Water, October 1, 1993). Based on
additional laboratory evaluations that
simulated the original toxicity tests,
EPA refined the procedures used to
develop freshwater conversion factors
for aquatic life criteria. These new
conversion factors were made available
for public review and comment in the
amendments to the NTR on May 4,
1995, at 60 FR 22229. They are also
contained in today's rule at 40 CFR
131.38(b)(2).

The preamble to the August 5,1997,
proposed rule provided a more detailed
discussion of EPA's metals policy
concerning the aquatic life water quality
criteria for the State of California. See 62
FR 42160-42208. EPA incorporates that

discussion here as part of this
rulemaking record. Many commenters
strongly supported the Agency's policy
on dissolved metals aquatic life criteria.
A few commenters expressed an
opinion that the metals policy may not
provide criteria that are adequately
protective of aquatic or other species.
Responses to those comments are
contained in a memo to the CTR record
entitled "Discussion ofthe Use of
Dissolved Metals in the CTR" (February
1,2000, Jeanette Wiltse) and EPA's
response to comments document which
are both contained in the administrative
record for the final rule.

Calculation ofAquatic Life Dissolved
Metals Criteria: Metals criteria values
for aquatic life in today's rule in the
matrix at 131.38(b)(1) are shown as
dissolved metal. These criteria have
been calculated in one of two ways. For
freshwater metals criteria that are
hardness-dependent, the metals criteria
value is calculated separately for each
hardness using the table at 40 CFR
131.38(b)(2). (The hardness-dependent
freshwater values presented in the
matrix at 40 CFR 131.38(b)(1) have been
calculated using a hardness of 100 mgt
I as CaC03 for illustrative purposes
only.) The hardness-dependent criteria
are then multiplied by the appropriate
conversion factors in the table at 40 CFR
131.38(b)(2). Saltwater and freshwater
metals criteria that are not hardness
dependent are calculated by taking the
total recoverable criteria values (from
EPA's national section 304(a) criteria
guidance, as updated and described in
section F.2.a.) before rounding, and
multiplying them by the appropriate
conversion factors. The final dissolved
metals criteria values, as they appear in
the matrix at 40 CFR 131.38(b)(1), are
rounded to two significant figures.

Translators for Dissolved to Total
Recoverable Metals Limits: EPA's
National Pollutant Discharge
Elimination System (NPDES)
regulations require that limits for metals
in permits be stated as total recoverable
in most cases (see 40 CFR 122.45(c))
except when an effluent guideline
specifies the limitation in another form
of the metal, the approved analytical
methods measure only dissolved metal,
or the permit writer expresses a metal's
limit in another form (e.g., dissolved,
specific valence, or total) when required
to carry out provisions of the CWA. This
is because the chemical conditions in
ambient waters frequently differ
substantially from those in the effluent
and these differences result in changes
in the partitioning between dissolved
and absorbed forms of the metal. This
means that if effluent limits were
expressed in the dissolved form,

additional particulate metal could
dissolve in the receiving water causing
the criteria to be exceeded. Expressing
criteria as dissolved metal requires
translation between different metal
forms in the calculation of the permit
limit so that a total recoverable permit
limit can be established that will
achieve water quality standards. Thus, it
is important that permitting authorities
and other authorities have the ability to
translate between dissolved metal in
ambient waters and total recoverable
metal in effluent.
EP~ has completed guidance on the

use oftranslators to convert from
dissolved metals criteria to total
recoverable permit limits. The
document, The Metals Translator:
Guidance for Calculating a Total
Recoverable Permit Limit From a
Dissolved Criterion (EPA 823-B-96
007. June 1996), is included in the
administrative record for today's rule.
This technical guidance examines how
to develop a metals translator which is
defined as the fraction of total
recoverable metal in the downstream
water that is dissolved, i.e., the
dissolved metal concentration divided
by the total recoverable metal
concentration. A translator may take one
of three forms: (1) It may be assumed to
be equivalent to the criteria guidance
conversion factors; (2) it may be
developed directly as the ratio of
dissolved to total recoverable metal; and
(3) it may be developed through the use
of a partition coefficient that is
functionally related to the number of
metal binding sites on the adsorbent in
the water column (e.g., concentrations
of total suspended solids or TSS). This
guidance document discusses these
three forms of translators, as well as
field study designs, data generation and
analysis, and site-specific study plans to
generate site-specific translators.

California Regional Water Quality
Control Boards may use any of these
methods in developing water quality
based permit limits to meet water
quality standards based on dissolved
metals criteria. EPA encourages the
State to adopt a statewide policy on the
use of translators so that the most
appropriate method or methods are used
consistently within California.

c. Application of Metals Criteria

In selecting an approach for
implementing the metals criteria, the
principal issue is the correlation
between metals that are measured and
metals that are biologically available
and toxic. In order to assure that the
metals criteria are appropriate for the
chemical conditions under which they
are applied, EPA is providing for the ~
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adjustment of the criteria through
application of the "water-effect ratio"
procedure. EPA notes that performing
the testing to use a site-specific water
effect ratio is optional on the part of the
State.

In the NTR, as amended, EPA
identified the water-effect ratio (WER)
procedure as a method for optional site-

. specific criteria development for certain
metals. The WER approach compares
bioavailability and toxicity of a specific
pollutant in receiving waters and in
laboratory waters. A WER is an
appropriate measure of the toxicity of a
material obtained in a site water divided
by the same measure of the toxicity of
the same material obtained
simultaneously in a laboratory dilution
water.

On February 22, 1994, EPA issued
Interim Guidance on the Determination
and Use of the Water-Effect Ratios for
Metals (EPA 823-B-94-Q01) now
incorporated into the updated Second
Edition of the Water Quality Standards
Handbook. Appendix L. A copy of the
Handbook is contained in the
administrative record for today's rule. In
accordance with the WER guidance and
where application of the WER is
deemed appropriate, EPA strongly
encourages the application ofthe WER
on a wetershed or water body basis as
part of a water quality criteria in
California as opposed to the application
on a discharger-by-discharger basis
through individual NPDES permits.
This approach is technically sound and
an efficient use of resources. However,
discharger specific WERs for individual
NPDES permit limits are possible and
potentially efficient where the NPDES
discharger is the only point source
discharger to a specific water body.

The rule requires a default WER value
of 1.0 which will be assumed, if no site
specific WER is determined. To use a
WER other than the default of 1.0, the

. rule requires that the WER must be
determined as set forth in EPA's WER
guidance or by another scientifically
defensible method that has been
adopted by the State as part of its water
quality standards program and approved
by EPA.

The WER is a more comprehensive
mechanism for addressing
bioavailability issues than simply
expressing the criteria in terms of
dissolved metal. Consequently,
expressing the criteria in terms of
dissolved metal, as done in today's rule
for California, does not completely
eliminate the utility of the WER. This is
particularly true for copper. a metal that
forms reduced-toxicity complexes with
dissolved organic matter.

The Interim Guidance on
Determination and Use of Water-Effect
Ratios for Metals explains the
relationship between WERs for
dissolved criteria and WERs for total
recoverable criteria. Dissolved
measurements are to be used in the site
specific toxicity testing underlying the
WERs for dissolved criteria. Because
WERs for dissolved criteria generally are
little affected by elevated particulate
concentrations. EPA expects those
WERs to be somewhat less than WERs
for total recoverable criteria in such
situations. Nevertheless, after the site
specific ratio of dissolved to total metal
has been taken into account, EPA
expects a permit limit derived using a
WER for a dissolved criterion to be
similar to the permit limit that would be
derived from the WER for the
corresponding total recoverable
criterion.

d. Saltwater Copper Criteria
The saltwater copper criteria for

aquatic life in today's rule are 4.8 }lg/l
(CMC) and 3.1 /lg/l (CCC) in the
dissolved form. These criteria reflect
new data including data collected from
studies for the New York/New Jersey
Harbor and the San Francisco Bay
indicating a need to revise the former
copper 304(a) criteria guidance
document to reflect a change in the
saltwater CMC and CCC aquatic life
values. These data also reflect a
comprehensive literature search
resulting in added toxicity test data for
seven new species to the database for
the saltwater copper criteria. EPA
believes these new data have national
implications and the national criteria
guidance now contains a CMC of 4.8 /lg/
1dissolved and a CCC of 3.1 llg/l
dissolved. In the amendments to the
NTR, EPA noticed the availability of
data to support these changes to the
NTR, and solicited comments. The data
can be found in the draft document
entitled, Ambient Water Quality
Criteria-Copper, Addendum 1995. This
document is available from the Office of
Water Resource Center and is available
for review in the administrative record
for today's rule.

e. Chronic Averaging Period

In establishing water quality criteria,
EPA generally recommends an
"averaging period" which reflects the
duration of exposure required to elicit
effects in individual organisms (TSD.
Appendix D-2). The criteria continuous
concentration, or CCC, is intended to be
the highest concentration that could be
maintained indefinitely in a water body
without causing an unacceptable effect
on the aquatic community or its uses

(TSD, AppendiX D-l). As aquatic
organisms do not generally experience
steady exposure, but rather fluctuating
exposures to pollutants, and because
aquatic organisms can generally tolerate
higher concentrations of pollutants over
a shorter periods of time. EPA expects'
that the concentration of a pollutant can
exceed the cce without causing an
unacceptable effect if (a) the magnitude
and duration ofexceedences are
appropriately limited and (b) there are
compensating periods of time during
which the concentration is below the
CCC. This is done by specifying a
duration of an "averaging period" over
which the average concentration should
not exceed the CCC more often than
specified by the frequency (TSD,
Appendix D-l).

EPA is promulgating a 4-day
averaging period for chronic criteria,
which means that measured or
predicted ambient pollutant
concentrations should be averaged over
a 4-day period to determine attainment
of chronic criteria. The State may apply
to EPA for approval of an alternative
averaging period. To do so. the State
must submit to EP.A the basis for such
alternative averaging period.

The most important consideration for
setting an appropriate averaging period
is the length of time that sensitive
organisms can tolerate exposure to a
pollutant at levels exceeding a criterion
without showing adverse effects on
survival. growth, or reproduction. EPA
believes that the chronic averaging
period must be shorter than the duration
of the chronic tests on which the CCC
·is based, since. in some cases, effects are
elicited before exposure of the entire
duration. Most of the toxicity tests used
to establish the chronic criteria are
conducted using steady exposure to
toxicants for a least 28 days (TSD. page
35). Some chronic tests, however, are
much shorter than this (TSD, Appendix
D-2). EPA selected the 4-day averaging
period based on the shortest duration in
which chronic test effects are sometimes
observed for certain species and
toxicants. In addition, EPA believes that
the results of some chronic tests are due
to an acute effect on a sensitive life stage
that occurs some time during the test,
rather than being caused by long-term
stress or long-term accumulation of the
test material in the organisms.

Additional discussion of the rationale
for the 4-day averaging period is
contained in Appendix D of the TSD.
Balancing all of the above factors and
data, EPA believes that the 4-day
averaging period falls within the
scientifically reasonable range of values
for choice of the averaging period, and
is an appropriate length of time of
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pollutant exposure to ensure protection
of sensitive organisms.

EPA established a 4-day averaging
period in the NTR. In settlement of
litigation on the NTR, EPA stated that it
was "in the midst of conducting,
sponsoring. or planning research related
to the basis for and application of"
water quality criteria and mentioned the
issue of averaging period. See Partial
Settlement Agreement in American
Forest and Paper Ass'n, Inc. et oJ. v.
U.S. EPA (Consolidated Case No. 93
0694 (RMU), D.D.C.). EPA is re
evaluating issues raised about averaging
periods and will. if appropriate, revise
the 1985 Guidelines.

EPA received public comment
relevant to the averaging period during
the comment period for the 1995
Amendments to the NTR (60 FR 22228,
May 4, 1995), although these public
comments did not address the chronic
averaging period separately from the
allowable excursion frequency and the
design flow. Comments recommended
that EPA use the 30Q5 design flow for
chronic criteria.

While EPA is undertaking analysis of
the chronic design' conditions as part of
the revisions to the 1985 Guidelines,
EPA has not yet completed this work.
Until this work is complete, for the
reasons set forth in the TSD, EPA
continues to believe that the 4-day
chronic averaging period represents a
reasonable, defensible value for this
parameter.

EPA added language to the final rule
which will enable the State to adopt
alternative averaging periods and
frequencies and associated design flows
where appropriate. The State may apply
to EPA for approval of alternative
averaging periods and frequencies and
related design flows; the State must
submit the bases for any changes. Before
approving any change, EPA will publish
for public comment, a notice proposing
the changes.

f. Hardness

Freshwater aquatic life criteria for
certain metals are expressed as a
function of hardness because hardness
and/or water quality characteristics that
are usually correlated with hardness can
reduce or increase the toxicities of some
metals. Hardness is used as a surrogate
for a number of water quality
characteristics which affect the toxicity
of metals in a variety of ways. Increasing
hardness has the effect of decreasing the
toxicity of metals. Water quality criteria
to protect aquatic life may be calculated
at different concentrations of hardnesses
measured in milligrams per liter (mglJ)
as calcium carbonate (CaCa3).

Section 131.38(b)(2) of the final rule
presents the hardness-dependent
equations for freshwater metals criteria.
For example, using the equation for
zinc, the total recoverable CMCs at a
hardness of 10,50,100 or 200 mg/I as
CaCD) are 17,67, 120 and 220
micrograms per liter (/lgll), respectively.
Thus, the specific value in the table in
the regulatory text is for illustrative
purposes only. Most of the data used to
develop these hardness equations for
deriving aquatic life criteria for metals
were in the range of 25 mgll to 400 mg/
I as CaCD), and the formulas are
therefore most accurate in this range.
The majority of surface waters
nationwide and in California have a
hardness of less than 400 mg/l as
CaCD).

In the past, EPA generally
recommended that 25 mglJ as CaCD3 be
used as a default hardness value in
deriving freshwater aquatic life criteria
for metals when the ambient (or actual)
hardness value is below 25 mglJ as
CaCD). However, use of the approach
results in criteria that may not be fully
protective. Therefore, for waters with a
hardness of less than 25 mglJ as CaCD"
criteria should be calculated using the
actual ambient hardness of the surface
water.

In the past. EPA generally
recommended that if the hardness was
over 400 mgll, two options were
available: (1) Calculate the criterion
using a default WER of 1.0 and using a
hardness of 400 mg/l in the hardness
equation; or (2) calculate the criterion
using a WER and the actual ambient
hardness of the surface water in the
equation. Use of the second option is
expected to result in the level of
protection intended in the 1985
Guidelines whereas use of the first
option is thought to result in an even
more protective aquatic life criterion. At
high hardness there is an indication that
hardness and related inorganic water
quality characteristics do not have as
much of an effect on toxicity of metals
as they do at lower hardnesses. Related
water quality characteristics do not
correlate as well at higher hardnesses as
they do at lower hardnesses. Therefore,
if hardness is over 400 mgll as CaCD),
a hardness of 400 mgll as CaC03 should
be used with a default WER ofl.0;
alternatively, the WER and actual
hardness of the surface water may be
used.

EPA requested comments in the NTR
amendments on the use of actual
ambient hardness for calculating criteria
when the hardness is below 25 mglJ as
CaCa3 , and when hardness is greater
than 400 mglJ as, CaCa3• Most of the
comments received were in favor of

using the actual hardness with the use
of the water-effect ratio (1.0 unless
otherwise specified by the permitting
authority) when the hardness is greater
than 400 mg/I as CaCO,. A few .
commenters did not want the water
effect ratio to be mandatory in
calculating hardness, and other
commenters had concerns about being
responsible for deriving an appropriate
water-effect ratio. Overall, the
commenters were in favor of using the
actual hardness when calculating
hardness-dependent freshwater metals
criteria for hardness between 0-400 mgt
I as CaCO). EPA took those comments
into account in promulgating today's
rule.

A hardness equation is most accurate
when the relationships between
hardness and the other important
inorganic constituents, notably
alkalinity and pH, are nearly identical
in all of the dilution waters used in the
toxicity tests and in the surface waters
to which the equation is to be applied.
If an effluent raises hardness but not
alkalinity and/or pH, using the hardness
of the downstream water might provide
a lower level of protection than
intended by the 1985 guidelines. If it
appears that an effluent causes hardness
to be inconsistent with alkalinity and/or
pH, the intended level of protection will
usually be maintained or exceeded if
either (1) data are available to
demonstrate that alkalinity and/or pH
do not affect the toxicity of the metal,
or (2) the hardness used in the hardness
equation is the hardness of upstream
water that does not contain the effluent.
The level of protection intended by the
1985 guidelines can also be provided by
using the WER procedure.

In some cases, capping hardness at
400 mglJ might result in a level of
protection that is higher than that
intended by the 1985 guidelines, but
any such increase in the level of
protection can be overcome by use of
the WER procedure. For metals whose
criteria are expressed as hardness
equations, use of the WER procedure
will generally be intended to account for
effects of such water quality
characteristics as total organic carbon on
the toxicities of metals. The WER
procedure is equally useful for
accounting for any deviation from a
hardness equation in a site water.

3. Human Health Criteria

EPA's CWA section 304(a) human
health criteria guidance provides
criteria recommendations to minimize
adverse human effects due to substances
in ambient water. EPA's CWA section
304(a) criteria guidance for human
health are based on two types of
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toxicological endpoints: (1)
carcinogenicity and (2) systemic toxicity
(i.e., all other adverse effects other than
cancer). Thus, there are two procedures
for assessing these health effects: one for
carcinogens and one for non
carcinogens.

If there are no data on how a chemical
agent causes cancer, EPA's existing
human health guidelines assume that
carcinogenicity is a "non-threshold
phenomenon," that is, there are no
"safe" or "no-effect levels" because
even extremely small doses are assumed
to cause a finite increase in the
incidence of the effect (i.e., cancer).
Therefore, EPA's water quality criteria
guidance for carcinogens are presented
as pollutant concentrations
corresponding to increases in the risk of
developing cancer. See Human Health
Guidelines at 45 FR 79347.

With existing criteria, pollutants that
do not manifest any apparent
carcinogenic effect in animal studies
(i.e., systemic toxicants), EPA assumes
that the pollutant has a threshold below
which no effect will be observed. This
assumption is based on the premise that
a physiological mechanism exists
within living organisms to avoid or
overcome the adverse effect of the
pollutant below the threshold
con centration.

Note: Recent changes in the Agency's
cancer guidelines addressing these
assumptions are described in the Draft Water
Quality Criteria Methodology: Human
Health. 63 FR 43756, August 14, 1998.

The human health risks of a substance
cannot be determined with any degree
of confidence unless dose-response
relationships are quantified. Therefore,
a dose-response assessment is required
before a criterion can be calculated. The
dose-response assessment determines
the quantitative relationships between
the amount of exposure to a substance
and the onset of toxic injury or disease.
Data for determining dose-response
relationships are typically derived from
animal studies, or less frequently, from
epidemiological studies in exposed
populations.

The dose-response information
needed for carcinogens is an estimate of
the carcinogenic potency of the
compound. Carcinogenic potency is
defined here as a general term for a
chemical's human cancer-causing
potential. This term is often used
loosely to refer to the more specific
carcinogenic or cancer slope factor
which is defined as an estimate of
carcinogenic potency derived from
animal studies or epidemiological data
of human exposure. It is based on
extrapolation from test exposures of
high doses over relatively short periods

of time to more realistic low doses over
a lifetime exposure period by use of
linear extrapolation models. The cancer
slope factor, q1 *, is EPA's estimate of
carcinogenic potency and is intended to
be a conservative upper bound estimate
(e.g. 95% upper bound confidence
limit).

For non-carcinogens, EPA uses the
reference dose (RID) as the dose
response parameter in calculating the
criteria. For non-carcinogens, oral RID
assessments (hereinafter simply "RIDs")
are developed based on pollutant
concentrations that cause threshold
effects. The RID is an estimate (with
uncertainty spanning perhaps an order
of magnitude) of a daily exposure to the
human population (including sensitive
subgroups) that is likely to be without
appreciable risk of deleterious effects
during a lifetime. See Human Health
Guidelines. The RID was formerly
referred to as an "Acceptable Daily
Intake" or AD!. The RID is useful as a
reference point for gauging the potential
effect of other doses. Doses that are less
than the RID are not likely to be
associated with any health risks, and are
therefore less likely to be of regulatory
concern. As the frequency of exposures
exceeding the RID increases and as the
size of the excess increases, the
probability increases that adverse effect
may be observed in a human
population. Nonetheless, a clear
conclusion cannot be categorically
drawn that all doses below the RID are
"acceptable" and that all doses in
excess of the RID are "unacceptable." In
extrapolating non-carcinogen animal
test data to humans to derive an RID,
EPA divides either a No Observed
Adverse Effect Level (NOAEL), Lowest
Observed Adverse Effect Level (LOAEL),
or other benchmark dose observed in
animal studies by an "uncertainty
factor" which is based on professional
judgment of toxicologists and typically
ranges from 10 to 10,000.

For CWA section 304(a) human health
criteria development, EPA typically
considers only exposures to a pollutant
that occur through the ingestion of
water and contaminated fish and
shellfish. Thus, the criteria are based on
an assessment of risks related to the
surface water exposure route only where
designated uses are drinking water and
fish and shellfish consumption.

The assumed exposure pathways in
calculating the criteria are the
consumption of 2 liters per day of water
at the criteria concentration and the
consumption of 6.5 grams per day of
fish and shellfish contaminated at a
level equal to the criteria concentration
but multiplied by a "bioconcentration
factor." The use of fish and shellfish

consumption as an exposure factor
requires the quantification of pollutant
residues in the edible portions of the
ingested species.

Bioconcentration factors (BCFs) are
used to relate pollutant residues in
aquatic organisms to the pollutant
concentration in ambient waters. BCFs
are quantified by various procedures
depending on the lipid solubility of the
pollutant. For lipid soluble pollutants,
the average BCF is calculated from the
weighted average percent lipids in the
edible portions of fish and shellfish,
which is about 3%; or it is calculated
from theoretical considerations using
the octanol/water partition coefficient.
For non-lipid soluble compounds, the
BCF is determined empirically. The
assumed water consumption is taken
from the National Academy of Sciences
publication Drinking Water and Health
(1977). (Referenced in the Human
Health Guidelines.) This value is
appropriate as it includes a margin of
safety so that the general population is
protected. See also EPA's discussion of
the 2.0 liters/day assumption at 61 FR
65183 (Dec. 11, 1996). The 6.5 grams per
day contaminated fish and shellfish .
consumption value was equivalent to
the average per-capita consumption rate
of all (contaminated and non
contaminated) freshwater and estuarine
fish and shellfish for the U.S.
population. See Human Health
Guidelines.

EPA assumes in calculating water
quality criteria that the exposed
individual is an average adult with body
weight of 70 kilograms. EPA assumes
6.5 grams per day of contaminated fish
and shellfish consumption and 2.0 liters
per day of contaminated drinking water
consumption for a 70 kilogram person
in calculating the criteria. Regarding
issues concerning criteria development
and differences in dose per kilogram of
body weight, RIDs are always derived
based on the most sensitive health effect
endpoint. Therefore, when that basis is
due to a chronic or lifetime health
effect, the exposure parameters assume
the exposed individual to be the average
adult. as indicated above.

In the absence of this final rule, there
may be particular risks to children. EPA
believes that children are protected by
the human health criteria' contained in
this final rule. Children are protected
against other less sensitive adverse
health endpoints due to the
conservative way that the RIDs are
derived. An RID is a public health
protective endpoint. It is an amount of
a chemical that can be consumed on a
daily basis for a lifetime without
expecting an adverse effect. RfDs are
based on sensitive health endpoints and
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are calculated to be protective for
sensitive human sub-populations
including children. If the basis of the
RID was due to an acute or shorter-term
developmental effect, EPA uses
exposure parameters other than those
indicated above. Specifically, EPA uses
parameters most representative of the
population of concern (e.g., the health
criteria for nitrates based on infant
exposure parameters). For carcinogens,
the risk assessments are upper bound
one in a million (10- 6 ) lifetime risk
numbers. The risk to children is not
likely to exceed these upper bounds
estimates and may be zero at low doses.
The exposure assumptions for drinking
water and fish protect children because
they are conservative for infants and
children. EPA assumes 2 liters of
untreated surface water and 6.5 grams"of
freshwater and estuarine fish are
consumed each day. EPA believes the
adult fish consumption assumption is
conservative for children because
children generally consume marine fish
not freshwater and estuarine.

EPA has a process to develop a
scientific consensus on oral reference
dose assessments and carcinogenicity
assessments (hereinafter simply cancer
slope factors or slope factors or ql *s).
Through this process, EPA develops a
consensus of Agency opinion which is
then used throughout EPA in risk
management decision-making. EPA
maintains an electronic data base which
contains the official Agency consensus
for oral RID assessments and
carcinogenicity assessments which is
known as the Integrated Risk
Information System (IRIS). It is available
for use by the public on the National
Institutes of Health's National Library of
Medicine's TOXNET system, and
through diskettes from the National
Technical Information Servke (NTIS).
(NTIS access number is PB 9Q-591330.)

Section 304{a)(1) of the CWA requires
EPA to periodically revise its criteria
guidance to reflect the latest scientific
knowledge: "(A) On the kind and extent
of all identifiable effects on health and
welfare * * *; (B) on the concentration
and dispersal of pollutants, or their
byproducts, through biological,
physical, and chemical processes; and
(C) on the effects of pollutants on the
biological community diversity,
productivity, and stability, including
information on the factors affecting
eutrophication rates of organic and
inorganic sedimentation for varying
types ofreceiving waters." In
developing up-to-date water quality
criteria for the protection of human
health, EPA uses the most recent IRIS
values (RIDs and ql *s) as the
toxicological basis in the criterion

calculation. IRIS reflects EPA's most
current consensus on the toxicological
assessment for a chemical. In
developing the criteria in today's rule,
the IRIS values as of October 1996 were
used together with currently accepted
exposure parameters for
bioconcentration, fish and shellfish and
water consumption, and body weight.
The IRIS cover sheet for each pollutant
criteria included in today's rule is
contained in the administrative record.

For the human health criteria
included in today's rule, EPA used the
Human Health Guidelines on which
criteria recommendations from the

" appropriate CWA section 304{a} criteria
guidance document were based. (These
documents are also placed in the
administrative record for today's rule.)
Where EPA has changed any pa;rameters
in IRIS used in criteria derivation since
issuance of the criteria guidance
document, EPA recalculated the criteria
recommendation with the latest IRIS
information. Thus, there are differences
between the original 1980 criteria
guidance document recommendations,
and those in this rule, but this rule
presents EPA's most current CWA
section 304(a) criteria recommendation.
The basis (ql * or RID) and BCF for each
pollutant criterion in today's rule is
contained in the rule's Administrative
Record Matrix which is included in the
administrative record for the rule. In
addition, all recalculated human health
numbers are denoted by an "a" in the
criteria matrix in 40 CFR 131.38(b)(1) of
the rule. The pollutants for which a
revised human health criterion has been
calculated since the December 1992
NTR include:
mercury
dichlorobromomelhane
1.2-dichloropropane
1",2-lrans-dichloroethylene
2.4-dimethylphenol
acenaphthene
benzo(a)anthracene
benzo(a)pyrene
benzo(b)f1ouranlhene
benzo(k)f1ouranthene
2-chloronaphthalene
chrysene
dibenzo(a.h)anlhracene
indeno(1.2.3-cd)pyrene
N-nftrosodi-n-propylamine
alpha-endosulfan
beta-endosulfan
endosulfan sulfate
2-chlorophenol
bUlylbenzyl phthalate
polychlorinated biphenyls.

In November of 1991, the proposed
NTR presented criteria for several
pollutants in parentheses. These were
pollutants for which. in 1980,
insufficient information existed to
develop human health water quality

criteria, but for which, in 1991,
sufficient information existed. Since
these criteria did not undergo the public
review and comment in a manneI:
similar to the other water quality criteria
presented in the NTR (for which
sufficient information was available in
1980 to develop a criterion, as presented
in the 1980 criteria guidance
documents), they were not proposed for
adoption into the water quality criteria,
but were presented to serve as notice for
inclusion in future State triennial
reviews. Today's rule promulgates
criteria for these nine pollutants:
copper
1, 2.dichloropropane "
1,2-trans-dichloroethylene
2,4-dimelhylphenol
acenaphthene
2-chloronaphthalene
N-nitrosodi-n-propylamine
2-chlorophenol
bUlylbenzene phthalate

All the criteria are based on IRIS
values-either an RID or q1 *-which
were listed on IRIS as of November
1991, the date of the proposed NTR.
These values have not changed since the
final NTR was published in December of
1992. The rule's Administrative Record
Matrix in the administrative record of
today's rule contains the specific RIDs,
q1 *s, and BCFs used in calculating
these criteria.

Proposed Chonges to the Human
Health Criteria Methodology: EPA
recently proposed revisions to the 1980
ambient water quality criteria derivation
guidelines (the Human Health
Guidelines). See Draft Water Quality
Criteria Methodology: Human Health,
63 FR 43756, August 14, 1998; see also
Draft Water Quality Criteria
Methodology: Human Health, U.S. EPA
Office of Water, EPA 822-2-98-001.
The EPA revisions consist of five
documents: Draft Water Quality Criteria
Methodology: Human Health, EPA 822
2-98-001; Ambient Water Quality
Criteria Derivation Methodology Human
Health, Technical Support Document,
Final Draft, EPA-822-B-98-G05; and
three Ambient Water Quality Criteria for
the Protection of Human Health,
Drafts-one each for Acrylonitrile, 1,3
Dichloropropene (1,3-DCP), and
Hexachlorobutadiene (HCBD),
respectively, EPA-822-R-98-G06, -005,
and -004. All five documents are
contained in the administrative record
for today's rule.

The proposed methodology revisions
reflect significant scientific advances
that have occurred during the past
nineteen years in such key areas as
cancer and noncancer risk assessments,
exposure assessments and
bioaccurnulation. For specific details on
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these proposed changes and others,
please refer to the Federal Register
notice or the EPA document.

It should be noted that some of the
proposed changes may result in
significant numeric changes in the
ambient water quality criteria. However,
EPA will continue to rely on existing
criteria as the basis for regulatory and
non-regulatory decisions, until EPA
revises and reissues a 304(a) criteria
guidance using the revised final human
health criteria methodology. The
existing criteria are stiB viewed as
scientifically acceptable by EPA. The
intention of the proposed methodology
revisions is to present the latest
scientific advancements in the areas of
risk and exposure assessment in order to
incrementally improve the already
sound toxicological and exposure bases
for these criteria. As EPA's current
human health criteria are the product of
many years worth of development and
peer review, it is reasonable to assume
that revisiting all existing criteria, and
incorporating peer review into such
review, could require comparable
amounts of time and resources. Given
these circumstances. EPA proposed a
process for revisiting these criteria as
part of the overall revisions to the
methodology for deriving human health
criteria. This process is discussed in the
Implementation Section of the Notice of
Draft Revisions to the Methodology for
Deriving Ambient Water Quality Criteria
for the Protection ofHuman Health (see
63 FR 43771-43776, August 14, 1998).

The State of California in its Ocean
Plan, adopted in 1990 and approved by
EPA in 1991, established numeric water
quality criteria using an average fish and
shellfish consumption rate of 23 grams
per day. This value is based on an
earlier California Department of Health
Services estimate. The State is currently
in the process of readopting its water
quality control plans for inland surface
waters, enclosed bays, and estuaries.
The State intends to consider
information on fish and shellfish
consumption rates evaluated and
summarized in a report prepared by the
State's Pesticide and Environmental
Toxicology Section of the Office of
Environmental Health Hazard
Assessment of the California
Environmental Protection Agency. The
report, entitled, Chemicals in Fish
Report No.1: Consumption ofFish and
Shellfish in California and the United
States, was published in final draft form
in July of 1997, and released to the
public on September 16. 1997. The
report is currently undergoing final
evaluation. and is expected to published
in final form in the near future. This
final draft report is contained in the

administrative record for today's rule.
Although EPA has not used this fish
consumption value here because this
information has not yet been finalized,
the State may use any appropriate
higher state-speCific fish and shellfish
consumption rates in its readoption of
criteria in its statewide plans.

a. 2,3,7,8-TCDD (Dioxin) Criteria

In today's action, EPA is promulgating
human health water quality criteria for
2.3,7,8-tetrachlorodibenzo-p-dioxin
("dioxin") at the same levels as
promulgated in the NTR, as amended.
These criteria are derived from EPA's
1984 CWA section 304(a) criteria
guidance document for dioxin.

For National Pollutant Discharge
Elimination System (NPDES) purposes,
EPA supports the regulation of other
dioxin and dioxin-like compounds
through the use of toxicity equivalencies
or TEQs in NPDES' permits (see
discussion below). For California
waters. if the discharge of dioxin or
dioxin-like compounds has reasonable
potential to cause or contribute to a
violation of a narrative criterion,
numeric water quality-based effluent
limits for dioxin or dioxin-like
compounds should be included in
NPDES permits and should be
expressed using a TEQ scheme. .

EPA has been evaluating the health
threat posed by dioxin nearly
continuously for over two decades.
Following issuance ofthe 1984 criteria
guidance document, evaluating the
health effects of dioxin and
recommending human health criteria for
dioxin, EPA prepared draft
reassessments reviewing new scientific
information relating to dioxin in 1985
and 1988. EPA's Science Advisory
Board (SAB), reviewing the 1988 draft
reassessment, concluded that while the
risk assessment approach used in 1984
criteria guidance document had
inadequacies. a better alternative was
unavailable (see SAB's Dioxin Panel
Review ofDocuments from the Office or
Research and Development relating to
the Risk and Exposure Assessment of
2,3,7,B-TCDD (EPA-SAB-EC-9D-003,
November 28,1989) included in the
administrative record for today's rule).
Between 1988 and 1990, EPA issued
numerous reports and guidances
relating to the control of dioxin
discharges from pulp and paper mills.
See e.g., EPA Memorandum, "Strategy
for the Regulation of Discharges of
PHDDs & PHDFs from Pulp and Paper
Mills to the Waters of the United
States," from Assistant Administrator
for Water to Regional Water
Management Division Directors and
NPDES State Directors, dated May 21,

1990 (AR NL-16); EPA Memorandum,
"State Policies, Water Quality
Standards, and Permit Limitations
Related to 2,3,7,8-TCDD in Surface
Water," from the Assistant
Administrator for Water to Regional
Water Management Division Directors,
dated January 5, 1990 (AR VA-66).
These documents are available in the
administrative record for today's rule.

In 1991, EPA's Administrator
announced another scientific
reassessment of the risks of exposure to
dioxin (see Memorandum from
Administrator William K. Reilly to Erich
W. Bretthauer, Assistant Administrator
for Research and Development and E.
Donald Elliott, General Counsel, entitled
Dioxin: Follow-Up to Briefing on
Scientific Developments, April 8, 1991,
included in the administrative record
for today's rule). At that time, the
Administrator made clear that while the
reassessment was underway, EPA
would continue to regulate dioxin in
accordance with existing Agency policy.
Thereafter, the Agency proceeded to
regulate dioxin in a number of
environmental programs, including
standards under the Safe Drinking
Water Act and the CWA.

The Administrator's promulgation of
the dioxin human health criteria in the
1992 NTR affirmed the Agency'S
decision that the ongoing reassessment
should not defer or delay regulating this
potent contaminant, and further, that
the risk assessment in the 1984 criteria
guidance document for dioxin
continued to be Scientifically defensible.
Until the reassessment process was
completed, the Agency could not "say
with any certainty what the degree or
directions of any changes in the risk
estimates might be" (57 FR 60863-64).

The basis for the dioxin criteria as
well as the decision to include the
dioxin criteria in the 1992 NTR pending
the results of the reassessment were
challenged. See American Forest and
Paper Ass'n, Inc. et al. v. U.S. EPA
(Consolidated Case No. 93-0694 (RMU)
D.D.C.). By order dated September 4,
1996, the Court upheld EPA's decision.
EPA's brief and the Court's decision are
included in the administrative record
for today's rule.

EPA has undertaken significant effort
toward completion of the dioxin
reassessment. On September 13,1994,
EPA released for public review and
comment a draft reassessment of
toxicity and exposure to dioxin. See
Health Assessment Document for
2,3,7,8-Tetrachlorobenzo-p-Dioxin
(TCDD) and Related Compounds, U.S.
EPA, 1994. EPA is currently addressing
comments made by the public and the
SAB and anticipates that the final
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revised reassessment will go to the SAB
in the near future. With today's rule, the
Agency reaffirms that, notwithstanding
the on-going risk reassessment, EPA
intends to continue to regulate dioxin to
avoid further harm to public health, and
the basis for the dioxin criteria, both in
terms of the cancer potency and the
exposure estimates, remains
scientifically defensible. The fact that
EPA is reassessing the risk of dioxin,
virtually a continuous process to
evaluate new scientific information,
does not mean that the current risk
assessment is "wrong". It continues to
be EPA's position that until the risk
assessment for dioxin is revised, EPA
supports and will continue to use the
existing risk assessment for the
regulation of dioxin in the environment.
Accordingly, EPA today promulgates
dioxin criteria based on the 1984 criteria
guidance document for dioxin and
promulgated in the NTR in 1992.

Toxicity Equivalency: The State of
California, in its 1991 water quality
control plans, adopted human health
criteria for dioxin and dioxin-like
compounds based on the concept of
toxicity equivalency (TEQ) using
toxicity equivalency factors (TEFs). EPA
Region 9 reviewed and approved the
State's use of the TEQ concept and TEFs
in setting the State's human health
water quality criteria for dioxin and
dioxin-like compounds.

In 1987, EPA formally embraced the
TEQ concept as an interim procedure to
estimate the risks associated with
exposures to 210 chlorinated dibenzo-p
dioxin and chlorinated dibenzofuran
(COO/CDF) congeners, including
2,3,7,8-TCDD. This procedure uses a set
of derived TEFs to convert the
concentration of any CDD/CDF congener
into an equivalent concentration of
2,3,7,8-TCDD. In 1989, EPA updated its
TEFs based on an examination of
relevant scientific evidence and a
recognition of the value of international
consistency. This updated information
can be found in EPA's 1989 Update to
the Interim Procedures for Estimating
Risks Associated with Exposures' to
Mixtures of Chlorinated Dibenzo-p
dioxins and -dibenzofurans (CDDs and
CDFs) (EPA/625/3-89/016, March
1989). EPA had been active in an
international effort aimed at adopting a
common set ofTEFs (International
TEFs/B9 or I-TEFs/89), to facilitate
information exchange on environmental
contamination of CDD/CDF. This
document reflects EPA's support of an
internationally consistent set of TEFs,
the 1-TEFs/89. EPA uses I-TEFs/89 in
many of its regulatory programs.

In 1·994, the World Health
Organization (WHO) revised the TEF

scheme for dioxins and furans to
include toxicity from dioxin-like
compounds (Ahlborg et aJ., 1994).
However, no changes were made to the
TEFs for dioxins and furans. In 1998,
the WHO re-evaluated and revised the
previously established TEFs for dioxins
(Ds), furans (Fs) and dioxin-like
compounds (Vanden Bers, 1998). The
nomenclature for this TEF scheme is
TEQDFP-WH098, where TEQ
represents the 2,3,7,8-TCDD Toxic
Equivalence of the mixture, and the
subscript OFP indicates that dioxins
(Ds) furans (Fs) and dioxin-like
compounds (P) are included in the TEF
scheme. The subscript 98 following
WHO displays the.year changes were
made to the TEF scheme.

EPA intends to use the 1998 WHO
TEF scheme in the near future. At this
point however, EPA will support the
use of either the 1989 interim
procedures or the 1998 WHO TEF
scheme but encourages the use of the
1998 WHO TEF scheme in State
programs. EPA expects California to use
a TEF scheme in implementing the
2,3,7,8-TCDD water quality criteria
contained in today's rule. The TEQ and
TEF approach provide a methodology
for setting NPDES water quality-based
permit limits that are protective of
human health for dioxin and dioxin-like
compounds.

Several commenters requested EPA to
promulgate criteria for other forms of
dioxin, in addition to 2,3,7,8-TCDD.
EPA's draft reassessment for dioxin
examines toxicity based on the TEQ
concept and I-TEFs/89. When EPA
completes the dioxin reassessment, the
Agency intends to adopt revised 304(a)
water quality criteria guidance based on
the reassessment for dioxin. If
necessary, EPA will then act to amend
the NTR and CTR to reflect the revised
304(a) water quality criteria guidance.

b. Arsenic Criteria
EPA is not promulgating human

health criteria for arsenic in today's
rule. EPA recognizes that it promulgated
human health water quality criteria for
arsenic for a number of States in 1992,
in the NTR, based on EPA's 1980
section 304(a) criteria guidance for
arsenic established, in part, from IRIS
values current at that time. However, a
number of issues and uncertainties
existed at the time of the CTR proposal
concerning the health effects of arsenic.
These issues and uncertainties were
summarized in "Issues Related to
Health Risk of Arsenic" which is
contained in the administrative record
for today's rule. During the period of
this rulemaking action, EPA
commissioned a study of arsenic health

effects by the National Research Council
(NRC) arm pf the National Academy of
Sciences. EPA received the' NRC report
in March of 1999. EPA scientists.
reviewedthe report, which
recommended that EPA lower the Safe
Drinking Water Act arsenic maximum
contaminant level (MCL) as soon as
possible (The arsenic MCL is currently
50 Jlg/I.) The bladder cancer analysis in
the NRC report will provide part of the
basis for the risk assessment of a
proposed revised arsenic MCL in the
near future. After promulgating a
revised MCL for drinking water. the
Agency plans to revise the CWA 304(a)
human health criteria for arsenic in
order to harmonize the two standards.
Today's rule defers promulgating
arsenic criteria based on the Agency's
previous risk assessment of skin cancer.
In the meantime, permitting authorities
in California should rely on existing
narrative water quality criteria to
establish effluent limitations as
necessary for arsenic. California has
previously expressed its science and
policy position by establishing a
criterion level of 5 Jlgl! for arsenic.
Permitting authorities may, among other
considerations. consider that value
when evaluating and interpreting
narrative water quality criteria.

c. Mercury Criteria
The human health criteria

promulgated here use the latest RID in
EPA's Integrated Risk Information
System (IRIS) and the weighted average
practical bioconcentration factor (PBCF)
from the 1980 section 304(a) criteria
guidance document for mercury. EPA
considered the approach used in the
Great Lakes Water Quality Guidance
("Guidance") incorporating
Bioaccumulation Factors (BAFs), but
rejected this approach for reasons
outlined below. The equation used here
to derive an ambient water quality
criterion for mercury from exposure to
organisms and water is:

HHC= RIDxBW
WC +(Fe x PBCF)

Where:
RID = Reference Dose
BW =Body Weight
WC = Water Consumption
FC = Total Fish and Shellfish

Consumption per Day
PBCF = Practical Bioconcentration

Factor (weighted average)
For mercury. the most current RID

from IRIS is 1 x 10-4 mg/kg/day. The RID
used a benchmark dose as an estimate
of a No Observed Adverse Effect Level
(NOAEL). The benchmark dose was
calculated by applying a Weibel model
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for extra risk to all neurological effects
observed in 81 Iraqi children exposed in
utero as reported in Marsh. et. al. (1987).
Maternal hair mercury was the measure
of exposure. Extra risk refers to an
adjustment for background incidence of
a given health effect. Specifically, the
eXITa risk is the added incidence of
observing an effect above the
background rate relative to the
proportion of the population of interest
that is not expected to exhibit such as
effect. The resulting estimate was the
lower 95% statistical bound on the 10%
eXITa risk; this was 11 ppm mercury in
maternal hair. This dose in hair was
converted to an equivalent ingested
amount by applying a model based on
data from human studies; the resulting
benchmark dose was 1 x 10-3 mg/kg
body weight /day. The RID was
calculated by dividing the benchmark
dose by a composite uncertainty factor
of 1.0. The uncertainty factor was used
to account for variability in the human

population, in particular the wide
variation in biological half-life of
methylmercury and the variation that is
observed in the ration of hair mercury
to mercury in the blood. In addition the
uncertainty factor accounts for lack of a
two-generation reproductive study and
the lack of data on long term effects of
childhood mercury exposures. The RID
thus calculated is 1 x 10-4 mg/kg body
weight/day or 0.1 j.tg/kg/day. The body
weight used in the equation for the
mercury criteria, as discussed in the
Human Health Guidelines, is a mean
adult human body weight of 70 kg. The
drinking water consumption rate, as
discussed in the Human Health
Guidelines, is 2.0 liters per day.

The bioconcentration factor or BCF is
defined as the ratio of chemical
concentration in the organism to that in
surrounding water. Bioconcentration
occurs through uptake and retention of
a substance from water only, through
gill membranes or other external body

surfaces. In the context of setting
exposure criteria it is generally
understood that the terms "BCF" and
"steady-state BCF" are synonymous. A
steady-state condition occurs when the
organism is exposed for a sufficient
length of time that the ratio does not
change substantially.

The BCFs that were used herein are
the "Practical Bioconcentration Factors
(PBeFs)" that were derived in 1980:
5500 for fresh water, 3765 for estuarine
coastal waters, and 9000 for open
oceans. See pages C-l00-l of Ambient
Water Quality Criteria for Mercury (EPA
440/5-80-058) for a complete
discussion on the PBCF. Because of the
way they were derived, these PBCFs
take into account uptake from food as
well as uptake from water. A weighted
average PBCF was calculated to take
into account the average consumption
from the three waters using the
follOWing equation:

Wei hted Avera e Practical BCF = L(FC x PBCF) = (0.00172)(5500)+ (0.00478)(3765) + (0.0122)(9000) = 137.3 = 7342.6
g g L(FC) 0.00172 + 0.00478 + 0.0122 0.0187

/
(

Given the large value for the weighted
average PECF, the contribution of
drinking water to total daily intake is
negligible so that assumptions
concerning the chemical form of
mercury in drinking water become less
important. The human health mercury
criteria promulgated for this rule are
based on the latest RID as listed in IRIS
and a weighted PECF from the 1980
§ 304(a) criteria guidance document for
mercury.

On March 23,1995 (60 FR 15366),
EPA promulgated the Great Lakes Water
Quality Guidance ("Guidance"). The
Guidance incorporated bioaccumulation
factors (BAFs) in the derivation of
criteria to protect human health because
it is believed that BAFs are a better
predictor than BCFs of the
concentration of a chemical within fish
tissue since BAFs include consideration
of the uptake of contaminants from all
routes of exposure. A bioaccumulation
factor is defined as the ratio (in L1kg) of
a substance's concentration in tissue to
the concentration in the ambient water,
in situations where both the organism
and its food are exposed and the ratio
does not change substantially over time.
The final Great Lakes Guidance
establishes a hierarchy of four methods
for deriving BAFs for non-polar organic
chemicals: (1) Field-measured BAFs; (2)
predicted BAFs derived using a field
measured biota-sediment accumulation
factor; (3) predicted BAPs derived by

multiplying a laboratory-measured BCF
by a food chain multiplier; and (4)
predicted BAFs derived by multiplying
a BCF calculated from the log Kow by
a food-chain multiplier. The final Great
Lakes Guidance developed BAFs for
trophic levels three and four fish of the
Great Lakes Basin. Respectively, the
BAFs for m'ercury for trophic level 3 and
4 fish were: 27,900 and 140,000.

The BAF promulgated in the GLI was
developed specifically for the Great
Lakes System. It is uncertain whether
the BAPs of 27,900 and 140,000 are
appropriate for use in California at this
time; therefore, today's final rule does
not use the GLI BAF in establishing
human health criteria for mercury in
California. The magnitude of the BAF
for mercury in a given system depends
on how much of the total mercury is
present in the methylated form.
Methylation rates vary widely from one
water body to another for reasons that
are not fully understood. Lacking the
data, it is difficult to determine if the
BAF used in the GLI represents the true
potential for mercury to bioaccumulate
in California surface waters. The true,
average BAF for California could be
higher or lower. For more information
see EPA's Response to Comments
document in the administrative record
for this rule (specifically comments
CTR-D02-D07(b) and CTR-D16-D07).

EPA is developing a national BAF for
mercUry as part of revisions to its 304(a)

criteria for human health; however, the
BAF methodology that will be used is
currently under evaluation as part of
EPA's revisions to its National Human
Health Methodology (see section F.3
above). EPA applied a similar
methodology in its Mercury Study
Report to Congress (MSRC) to derive a
BAF for methylmercury. The MSRC is
available through NTIS (EPA-452/R
97-003). Although a BAF was derived
in the MSRC, EPA does not intend to
use this BAF for National application.
EPA is engaged in a separate effort to
incorporate additional mercury
bioaccumulation data that was not
considered in the MSRC, and to assess
uncertainties with using a National BAF
approach for mercury. Once the
proposed revised human health
methodology, including the BAF
component, is finalized, EPA will revise
its 304(a) criteria for mercury to reflect
changes in the underlying methodology,
recommendations contained in the
MSRC, and recommendations in a
National Academy of Science report on
human health assessment of
methylmercury. When EPA changes its
304(a) criteria recommendation for
mercury, States and Tribes will be
expected to review their water quality
standards for mercury and make any
revisions necessary to ensure their
standards are scientifically defensible.

New information may become
available regarding the bioaccumulation

Received 
June 17, 2011
Commission on
State Mandates



3169B Federal Register/VoL 65, No. 97/Thursday, May 18, 2000/Rules and Regulations

(

of mercury in certain water bodies in
California. EPA supports the use of this
information to develop site-specific
criteria for mercury. Further, if a
California water body is impaired due to
mercury fish tissue or sediment
contamination, loadings of mercury
could contribute to or exacerbate the
impairment. Therefore, one option
regulatory authorities should consider is
to include water quality-based effluent
limits (WQBELs) in permits based on
mass for discharges to the impaired
water body. Such WQBELs must be
derived from and comply with
applicable State water quality standards
(including both numeric and narrative
criteria) and assure that the discharge
does not cause or contribute to a
violation of water quality standards.

d. Polychlorinated Biphenyls (PCBs)
Criteria

The NTR, as amended, calculated
human health criteria for PCBs using a
cancer potency factor of 7.7 per mg/kg
day from the Agency's IRIS. This cancer
potency factor was derived from the
Norback and Weltman (1985) study
which looked at rats that were fed
Aroclor 1260. The study used the
linearized multistage model with a
default cross-species scaling factor
(body weight ratio to the % power).
Although it is known that PCB mixtures
vary greatly as to their potency in
producing biological effects, for
purposes of its carcinogenicity
assessment, EPA considered Aroclor
1260 to be representative of all PCB
mixtures. The Agency did not pool data
from all available congener studies or
generate a geometric mean from these
studies, since the Norback and Weltman
study was judged by EPA as acceptable,
and not of marginal quality, in design or
conduct as compared with other studies.
Thereafter, the Institute for Evaluating
Health Risks (IEHR, 1991) reviewed the
pathological slides from the Norback
and Weltman study, and concluded that
some of the malignant liver tumors
should have been interpreted as
nonmalignant lesions, and that the
cancer potency factor should be 5.1 per
mg/kg-day as compared with EPA's 7.7
per mg/kg-day.

The Agency's peer-reviewed
reassessment of the cancer potency of
PCBs published in a final report, PCBs:
Cancer Dose-Response Assessment and
Applications to Environmental Mixtures
(EPA/600/P-96/001F), adopts a different
approach that distinguishes among PCB
mixtures by using information on
environmental processes. (The report is
included in the administrative record of
today's rule.) The report considers all
cancer studies (which used commercial

mixtures only) to develop a range of
cancer potency factors, then uses
information on environmental processes
to provide guidance on choosing an
appropriate potency factor for
representative classes of environmental
mixtures and different pathways. The
reassessment provides that, depending
on the specific application, either
central estimates or upper bounds can
be appropriate. Central estimates
describe a typical individual's risk,
while upper bounds provide assurance
(i.e., 95% confidence) that this risk is
not likely to be underestimated if the
underlying model is correct. Central
estimates are used for comparing or
ranking environmental hazards, while
upper bounds provide information
about the precision of the comparison or
ranking. In the reassessment, the use of
the upper bound values were found to
increase cancer potency estimates by
two or three-fold over those using
central tendency. Upper bounds are
useful for estimating risks or setting
exposure-related standards to protect
public health, and are used by EPA in
quantitative cancer risk assessment.
Thus, the cancer potency of PCB
mixtures is determined using a tiered
approach based on environmental
exposure routes with upper-bound
potency factors (using a body weight
ratio to the % power) ranging from 0.07
(lowest risk and persistence) to 2 (high
risk and persistence) per mg/kg-day for
average lifetime exposures to PCBs. It is
noteworthy that bioaccumulated PCBs
appear to be more toxic than
commercial PCBs and appear to be more
persistent in the body. For exposure
through the food chain, risks can be
higher than other exposures.

EPA issued the final reassessment
report on September 27,1996, and
updated IRIS to include the
reassessment on October 1, 1996. EPA
updated the human health criteria for
PCBs in the National Toxics Rule on
September 27, 1999. For today'S rule,
EPA derived the human health criteria
for PCBs using a cancer potency factor
of 2 per mg/kg-day, an upper bound
potency factor reflecting high risk and
persistence. This decision is based on
recent multimedia studies indicating
that the major pathway of exposure to
persistent toxic substances such as PCBs
is via dietary exposure (i.e.,
contaminated fish and shellfish
consumption).

Following is the calculation of the
human health criterion (HHC) for
organism and water consumption:

HHC :=: _R_F_X_B_W_x-,-(I_,O_O_O..;..ll...:::g_/m--=-g)
ql *x (WC+(FC x BCF)]

Where:
RF =Risk Factor = 1 x 10-6

BW = Body Weight = 70 kg
ql * = Cancer slope factor:=: 2 per mg/

kg-day
WC =Water Consumption =21/day
FC =Fish and Shellfish Consumption =

0.0065 kg/day
BCF = Bioconcentration Factor:=: 31,200
the HHC (l1gll) =0.00017 Ilgll (rounded
to two significant digits). .

Following is the calculation of the
human health criterion for organism
only consumption:

HHC =RF x BW x (1,000 llg/mg)
ql #x FCxBCF

Where:
RF = Risk Factor :=: 1 x 10-6

BW = Body Weight:=: 70 kg
ql * = Cancer slope factor = 2 per mg/

kg-day
FC = Total Fish and Shellfish

Consumption per Day = 0.0065 kg/
day

BCF = Bioconcentration Factor = 31,200
the HHC (Jlg/l) = 0.00017 Jlgll (rounded
to two significant digits).

The criteria are both equal to 0.00017
Ilg/1 and apply to total PCBs. See PCBs:
Cancer Dose Response Assessment and
Application to Environmental Mixtures
(EPA/600/9-96-001F). For a discussion
of the body weight. water consumption,
and fish and shellfish consumption
factors, see the Human Health
Guidelines. For a discussion of the BCF,
see the 304(a) criteria guidance
document for PCBs (included in the
administrative record for today's rule).

e. Excluded Section 304(a) Human
Health Criteria

As is the case in the NTR, as
amended, today's rule does not
promulgate criteria for certain priority
pollutants for which CWA section
304(a) criteria guidance exists because
those criteria were not based on toxicity
to humans or aquatic organisms. The
basis for those particular criteria is
organoleptic effects (e.g., taste and odor)
which would make water and edible
aquatic life unpalatable but not toxic.
Because the basis for this rule is to
protect the public health and aquatic
life from toxicity consistent with the
language and intent in CWA section
303(c)(2)(B), EPA is promulgating
criteria only for those priority toxic
pollutants whose criteria
recommendations are based on toxicity.
The CWA section 304(a) human health
criteria based on organoleptic effects for
zinc and 3-methyl-4-chlorophenol are
excluded for this reason. See the 1992
NTR discussion at 57 FR 60864.
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f. Cancer Risk Level

EPA's CWA section 304(a) criteria
guidance documents for priority toxic
pollutants that are based on
carcinogenicity present concentrations
for upper bound risk levels of 1 excess
cancer case per 100,000 people (10- 5),

per 1,000,000 people (10- 6), and per
10,000,000 people (10- 7). However, the
criteria documents do not recommend a
particular risk level as EPA policy.

As part of the proposed rule, EPA
requested and received comment on the
adoption of a 10 - 5 risk level for
carcinogenic pollutants. The effect of a
10-5 risk level would have been to
increase (i.e., make less stringent)
carcinogenic pollutant criteria values
(noted in the matrix by footnote c) that
are not already promulgated in the NTR,
by one order of magnitude. For example,
the organism-only criterion for gamma
BHC (pollutant number 105 in the
matrix) is 0.013 llg/l; the criterion based
on a 10- 5 risk level would have been
0.13 llg/l. EPA received several
comments that indicated a preference
for a higher (10- 4 and 10- 5 ) risk level
for effluent dependent waters or other
types of special circumstances.

In today's rule, EPA is promulgating
criteria that protect the general
population at an incremental cancer risk
level of one in a million (10- 6 ) for all
priority toxic pollutants regulated as
carcinogens, consistent with the criteria
promulgated in the NTR for the State of
California. Standards adopted by the
State contained in the Enclosed Bays
and Estuaries Plan (EBEP), and the
Inland Surface Waters Plan (ISWP),
partially approved by EPA on November
6, 1991, and the Ocean Plan approved
by EPA on June 28, 1990, contained a
risk level of 10 - 6 for most carcinogens.
The State has historically protected at a
10-6 risk level for carcinogenic
pollutants.

EPA, in its recent human health
methodology revisions, proposed
acceptable lifetime cancer risk for the
general population in the range of 10- 5

to 10- 6 . EPA also proposed that States
and Tribes ensure the most highly
exposed populations do not exceed a
10- 4 risk level. However, EPA's draft
methodology revisions also stated that it
will derive 304(a) criteria at a 10- 6 risk
level, which the Agency believes
reflects the appropriate risk for the
general population and which applies a
risk management policy which ensures
protection for all exposed population
groups. (Draft Water Quality Criteria
Methodology: Human Health, EPA 822
2-98-001, August 1998, Appendix II,
page 72).

Subpopulations within a State may
exist, such as recreational and
subsistence anglers, who as a result of
greater exposure to a contaminant are at
greater risk than the standard 70
kilogram person eating 6.5 grams per
day of fish and shellfish and drinking
2.0 liters per day of drinking water with
pollutant levels meeting the water
quality criteria. EPA acknowledges that
at any given risk level for the general
population. those segments of the
population that are more highly exposed
face a higher relative risk. For example,
if fish are contaminated at a level
permitted by criteria derived on the
basis of a risk level of 10-6 , individuals
consuming up to 10 times the assumed
fish consumption rate would still be
protected at a 10-5 risk level. Similarly,
individuals consuming 100 times the
general population rate would be
protected at a 10- 4 risk level. EPA,
therefore, believes that derivation of
criteria at the 10- 6 risk Jevel is a
reasonable risk management decision
protective of designated uses under the
CWA. While outside the scope of this
rule, EPA notes that States and Tribes,
however, have the discretion to adopt
water quality criteria that result in a
higher risk level (e.g., 10- 5). EPA
expects to approve such criteria if the
State or Tribe has identified the most
highly exposed subpopulation within
the State or Tribe, demonstrates the
chosen risk level is adequately
protective of the most highly exposed
subpopulation, and has completed all
necessary public participation.

This demonstration has not happened
in California. Further, the information
that is available on highly exposed
subpopulations in California supports
the need to protect the general
population at the 10- 6 level. California
has cited the Santa Monica Bay Seafood
Consumption Study as providing the
best available data set for estimating
consumption of sport fish and shellfish
in California for both marine or
freshwater sources (Chemicals in Fish
Report No.1: Consumption ofFish and
Shellfish in California and the United
States, Final Draft Report, July 1997).
Consumption rates of sport fish and
shellfish of 21g/day, 50 g/day, 107 g/
day, and 161 g/day for the median,
mean, 90th, and 95th percentile rates,
respectively, were determined from this
study. Additional consumption of
commercial species in the range of
approximately 8 to 42 g/day would
further increase these values. Clearly the
consumption rates for the most highly
exposed subpopulation within the State
exceeds 10 times the 6.5 g/day rates
used in the CTR. Therefore, use of a risk

level of 10-5 for the general population
would not be sufficient to protect the
most highly exposed population in
California at a 10- 4 risk level. On the
other hand, even the most highly
exposed subpopulations cited in the
California study do not have
consumption rates approaching 100
times the 6.5 g/day rates used in the
CTR. The use of the 10-6 risk level to
protect average"level consumers does
not subject these subpopulations to risk
levels as high as 10-4 • .

EPA believes its decision to establish
a 10- 6 risk level for the CTR is also
consistent with EPA's policy in the NTR
to select the risk level that reflect the
policies or preferences of CWA
programs in the affected States.
California adopted standards for priority
toxic pollutants for its ocean waters in
1990 using a 10- 6 risk level to protect
human health (California Ocean Plan,
1990). In April 1991, and again in
November 1992, California adopted
standards for its inland surface waters
and enclosed bays and estuaries in its
Inland Surface Waters Plan (ISWP) and
its Enclosed Bays and Estuaries Plan
(EBEP) using il 10- 6 risk level. To be
consistent with the State's water quality
standards, EPA used a 10- 6 risk level
for California in the NTR at 57 FR
60867. The State has continued using a
10- 6 risk level to protect human health
for its standards that were not
withdrawn with the ISWP and EBEP.
The most recent expression of risk level
preference is contained in the Draft
Functional Equivalent Document,
Amendment of the Water Quality
Control Plan for Ocean Waters of
California, October 1998, where the
State recommended maintaining a
consistent risk level of 10-6 for the
human health standards that it was
proposing to revise.

EPA received several comments
requesting a 10- 5 risk level based on the
risk level chosen for the Great Lakes
Water Quality Guidance (the Guidance).
There are several differences between
the guidelines for the derivation of
human health criteria contained in the
Guidance and the California Toxics Rule
(CTR) that make a 10- 5 risk factor
appropriate for the Guidance, but not for
the CTR. These differences result in
criteria developed using the 10- 5 risk
factor in the Guidance being at least as
stringent as criteria derived under the
CTR using a 10- 6 risk factor. The
relevant aspects of the Guidance
include:

• Use of fish consumotion rates that
are considerably higher"than fish
consumption rates for the CTR.

e Use of bioaccumulation factors
rather than bioconcentration factors in
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estimating exposure, considerably
increasing the dose of carcinogens to
sensitive subgroups.

o Consideration of additivity of
effects of mixtures for both carcinogenic
and noncarcinogenic pollutants.

This combination offactors increase
the calculated carcinogenic risk
substantially under the Guidance (the
combination would generally be more
than one order of magnitude), making a
lower overall risk factor acceptable. The
Guidance risk factor provides, in fact,
criteria with at least the saine level of
protection against carcinogens as
criteria derived with a higher risk factor
using the CTR. A lower risk factor for
the CTR would not be appropriate
absent concomitant changes in the
derivation procedures that provide
equivalent risk protection.

G. Description afFinal Rule

1. Scope

Paragraph (a) in 40 CFR 131.38,
entitled "Scope," states that this rule is
a promulgation of criteria for priority
toxic pollutants in the State of
California for inland surface waters,
enclosed bays, and estuaries. Paragraph
(a) in 40 CFR 131.38 also states that this
rule contains an authorizing compliance
schedule provision.

2. EPA Criteria for Priority Toxic
Pollutants .

EPA's criteria for California are
presented in tabular form at 40 CFR
131.38. For ease of presentation, the
table that appears combines water
quality criteria promulgated in the NTR,
as amended, that are outside the scope
of this rulemaking, with the criteria that
are within the scope of today's rule.
This is intended to help readers
determine applicable water quality
criteria for the State of California. The
table contains footnotes for clarification.

Paragraph (b) in 40 CFR 131.38
presents a matrix of the applicable EPA
aquatic life and/or human health criteria
for priority toxic pollutants in
California. Section 303(c)(2)(B) of the
CWA addresses only pollutants listed as
"toxic" pursuant to section 307(a) of the
CWA for which EPA has developed
section 304(a) criteria guidance. As
discussed earlier in this preamble, the
section 307(a) list of toxics contains 65
compounds and families of compounds,
which potentially include thousands of
specific compounds. Of these. the
Agency identified a list of 126 "priority
toxic pollutants" to implement the CWA
(see 40 CFR 131.36(b)). Reference in this
rule to priority toxic pollutants, toxic
pollutants, or taxies refers to the 126
priority toxic pollutants.

EPA has not developed both aquatic
life and human health CWA section
304(a) criterion guidance for all of the
priority toxic pollutants. The matrix in
40 CFR 131.38(b) contains human
health criteria in Column D for 92
priority toxic pollutants which are
divided into Column 1: criteria for water
consumption (i.e., 2.0 liters per day) and
aquatic organism consumption (i.e., 6.5
grams per day of aquatic organisms);
and Column 2: criteria for aquatic
organism consumption only. The term
aquatic organism includes fish and
shellfish such as shrimp, clams, oysters
and mussels. One reason the total
number of priority toxic pollutants with
criteria today differs from the total
number of priority toxic pollutants
contained in earlier published CWA
section 304(a) criteria guidance is
because EPA has developed and is
promulgating chromium criteria for two
valence states with respect to aquatic
life criteria. Thus, although chromium is
a single priority toxic pollutant, there
are two criteria for chromium for
aquatic life protection. See pollutant 5
in today's rule at 40 CFR 131.38(b).
Another reason is that EPA is
promulgating human health criteria for
nine priority pollutants for which
health-based national criteria have been
calculated based on information
obtained from EPA's IRIS database (EPA
provided notice of these nine criteria in
the NTR for inclusion in future State
triennial reviews. See 57 FR 60848,
60890).

The matrix contains aquatic life
criteria for 23 priority pollutants. These
are divided into freshwater criteria
(Column B) and saltwater criteria
(Column C). These columns are further
divided into acute and chronic criteria.
The aquatic life criteria are considered
by EPA to be protective when applied
under the conditions described in the
section 304(a) criteria documents and in
the TSD. For example, water body uses
shouId be protected if the criteria are
not exceeded, on average, once every
three year period. It should be noted
that the criteria maximum
concentrations (the acute criteria) are
short-term concentrations and that the
criteria continuous concentrations (the
chronic criteria) are four-day averages. It
should also be noted that for certain
metals, the actual criteria are equations
which are included as footnotes to the
matrix. The toxicity of these metals is
water hardness dependent and may be
adjusted. The values shown in the table
are illustrative only, based on a
hardness expressed as calcium
carbonate of 100 mg/1. Finally, the
criterion for pentachlorophenol is pH

dependent. The equation is the actual
criterion and is included as a footnote.
The value shown in the matrix is for a
pH of 7.8. Several of the freshwater
aquatic life criteria are incorporated into
the matrix in the format used in the
1980 criteria methodology which uses a
final acute value instead of a continuous
maximum concentration. This
distinction is noted in footnote g of the
table.

The final rule at 40 CFR 131.38(c)
establishes the applicability of the
criteria to the State of California. 40 CFR
131.38{d) is described later in Section F,
of this preamble. EPA has included in
this rule provisions necessary to
implement numeric criteria in a way
that maintains the level of protection
intended. These provisions are included
in 40 CFR 131.38(c) oftoday's rule. For
example, in order to do steady state
waste load allocation analyses, most
States have low flo·w values for streams
and rivers which establish flow rates for
various purposes. These low flow values
become design flows for sizing
treatment plants and developing water
quality-based effluent limits and/or
TMDLs. Historically, these design flows
were selected for the purposes of waste
load allocation analyses which focused
on instream dissolved oxygen
concentrations and protection of aquatic
life. With the publication of the 1985
TSD, EPA introduced hydrologically
and biologically based analyses for the
protection of aquatic life and human
health. (These concepts have been
expanded subsequently in EPA's
Technical Guidance Manual for
Performing Wasteload Allocations, Book
6, Design Conditions, U.S. EPA, 1986.
These analyses are included in
Appendix D ofthe revised TSD. The
discussion here is greatly simplified and
is prOVided to support EPA's decision to
promulgate design flows for instream
flows and thereby maintain the
adequacy of the criteria for priority toxic
pollutants.) EPA recommended either of
two methods for calculating acceptable
low flows, the traditional hydrologic
method developed by the U.S. .
Geological Surveyor a biological based
method developed by EPA. Other
methods for evaluating the instream
flow record may be available; use of
these methods may result in TMDLs
and/or water quality-based effluent
limitations which adequately protect
human health and/or aquatic life. The
results of either of these two methods,
or an equally protective alternative
method, may be used.

The State of California may adopt
specific design flows for streams and
rivers to protect designated uses against
the effects of toxics. EPA believes it is
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important to specify design flows in
today's rule so that, in the absence of
state design flows. the criteria
promulgated today would be
implemented appropriately. The TSD
also recommends the use of three
dynamic models to perform wasteload
allocations. Dynamic wasteload models
do not generally use specific steady
state design flows but accomplish the
same effect by factoring in the
probability of occurrence of stream
flows based on the historical flow
record.

The low flows specified in the rule
explicitly contain duration and
frequency of occurrence which
represent certain probabilities of
occurrence. Likewise. the criteria for
priority toxic pollutants are defined
with duration and frequency
components. Dynamic modeling
techniques explicitly predict the effects
of variability in receiving water, effluent
flow, and pollution variation. Dynamic
modeling techniques. as described in
the TSD. allow for calculating wasteload
allocations that meet the criteria for
priority toxic pollutants without using a
single. worst-case concentration based
on a critical condition. Either dynamic .
modeling or steady state modeling can
be used to implement the criteria
promulgated today. For simplicity. only
steady state conditions are discussed
here. Clearly, if the criteria were
implemented using design flows that are
too high, the resulting toxic controls
would not be adequate. because the
resulting ambient concentrations would
exceed EPA's criteria.

In the case of aquatic life, assuming
exceedences occur more frequently than
once in three years on the average,
exceedences would result in diminished
vitality of stream ecosystems
characterized by the loss of desired
species. Numeric water quality criteria
should apply at all flows that are equal
to or greater than flows specified below.
The low flow values are:

Type of criteria Design flow

Acute Aquatic life 1 Q 10 or 1 8 3
(CMC).

Chronic Aquatic Life 7 Q 10 or 4 B 3
(CCC).

Human Health harmonic mean flow

Where:

1 Q 10 is the lowest one day flow with
an average recurrence frequency of
once in 10 years determined
hydrologically;

1 B 3 is biologically based and indicates
an allowable exceedence of once
every 3 years. It is determined by

EPA's computerized method (DFLOW
model);

7 Q lOis the lowest average 7
consecutive day low flow with an
average recurrence frequency of once
in 10 years determined
hydrologically;

4 B 3 is biologically based and indicates
an allowable exceedences for 4
consecutive days once every 3 years.
It is determined by EPA's
computerized method (DFLOW
model);
EPA is requi;ing that the harmonic

mean flow be applied with human
health criteria. The harmonic mean is a
standard calculated statistical value.
EPA's model for human health effects
assumes that such effects occur because
of a long-term exposure to low
concentration of a toxic pollutant. for
example. two liters of water per day for
seventy years. To estimate the
concentrations of the toxic pollutant in
those two liters per day by withdrawal
from streams with a high daily variation
in flow. EPA believes the harmonic
mean flow is the correct statistic to use
in computing such design flows rather
than other averaging techniques. (For a
description of harmonic means see
"Design Stream Flows Based on
Harmonic Means," Lewis A. Rossman,
Jr. of Hydraulics Engineering, Vol. 116,
No.7. July, 1990.)

All waters (including lakes, estuaries,
and marine waters), whether or not
suitable for such hydrologic
calculations, are subject to the criteria
promulgated today. Such criteria will
need to be attained at the end of the
discharge pipe. unless the State
authorizes a mixing zone. Where the
State plans to authorize a mixing zone,
the criteria would apply at the locations
allowed by the mixing zone. For
example, the chronic criteria (CCC)
would apply at the defined boundary of
the chronic mixing zone. Discussion of
and guidance on these factors are
included in the revised TSD in Chapter
4.

EPA is aware that the criteria
promulgated today for some of the
priority toxic pollutants are at
concentrations less than EPA's current
analytical detection limits. Analytical
detection limits have never been an
acceptable basis for setting water quality
criteria since they are not related to
actual environmental impacts. The
environmental impact of a pollutant is
based on a scientific determination, not
a measuring technique which is subject
to change. Setting the criteria at levels
that reflect adequate protection tends to
be a forcing mechanism to improve
analytical detection methods. See 1985

Guidelines, page 21. As the methods
improve. limits based on the actual
criteria necessary to protect aquatic life
and human health become measurable.
The Agency does not believe it is
appropriate to promulgate criteria that
are not sufficiently protective. EPA
discusses this issue further in its
Response to Comment Document for
today's final rule.

EPA does believe. however, that the
use of analytical detecti on limits are
appropriate for assessing compliance
with National Pollutant Discharge
Elimination System (NPDES) permit
limits. This view of the role of detection
limits was first articulated in guidance
for translating dioxin criteria into
NPDES permit limits. See "Strategy for
the Regulation of Discharges of PHDDs
and PHDFs from Pulp and Paper Mills
to Waters of the U.S." Memorandum
from the Assistant Administrator for
Water to the Regional Water
Management Division Directors. May
21,1990. This guidance presented a
model for addressing toxic pollutants
which have criteria less than current
detection limits. EPA, in more recent
guidance, recommends the use of the
"minimum level" or ML for reporting
sample results to assess compliance
with WQBELs (TSD page 111). The ML,
also called the "quantification leve]," is
the level at which the entire analytical
system gives recognizable mass spectra
and acceptable calibration points, i.e.,
the point at which the method can
reliably quantify the amount of
pollutant in the sample. States can use
their own procedures to average and
otherwise account for monitoring data,
e.g., quantifying results below the ML.
These results can then be used to assess
compliance with WQBELs. (See 40 CFR
part 132, Appendix F, Procedure 8.B.)
This approach is applicable to priority
toxic pollutants with criteria less than
current detection limits. EPA's guidance
explains that standard analytical
methods may be used for purposes of
assessipg compliance with permit
limits, but not for purposes of
establishing water quality criteria or
permit limits. Under the CWA.
analytical methods are appropriately
used in connection with NPDES permit
limit compliance assessments. Because
of the function of water quality criteria,
EPA has not considered the sensitivity
of analytical methods in deriving the
criteria promulgated today.

EPA has promulgated 40 CFR
131.38(c)(3) to determine when
freshwater or saltwater aquatic life
criteria apply. This provision
incorporates a time parameter to better
define the critical condition. The
structure of the paragraph is to establish
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applicable rules and to allow for site
specific exceptions where the rules are
not consistent with actual field
conditions. Because a distinct
separation generally does not exist
between freshwater and saltwater
aquatic communities, EPA is
establishing the following: (1) The
freshwater criteria apply at salinities of
1 part per thousand and below at
locations where this ·occurs 95% or
more ofthe time; (2) saltwater criteria
apply at salinities of 10 parts per
thousand and above at locations where
this occurs 95% more of the time; and
(3) at salinities between 1 and 10 parts
per thousand the mora stringent of the
two apply unless EPA approves the
application of the freshwater or
saltwater criteria based on an
appropriate biological assessment. The
percentiles included here were selected
to minimize the chance of overlap, that
is, one site meeting both criteria.
Determination of these percentiles can
be done by any reasonable means such
as interpolation between points with
measured data or by the application of
calibrated and verified mathematical
models (or hydraulic models). It is not
EPA's intent to require actual data
collection at particular locations.

In the brackish water transition zones
of estuaries with varying salinities, there
generally will be a mix of freshwater
and saltwater species. Generally,
therefore, it is reasonable for the more
stringent of the freshwater or saltwater
criteria to apply. In evaluating
appropriate data supporting the
alternative set of criteria, EPA will focus
on the species composition as its
preferred method. This assignment of
criteria for fresh, brackish and salt
waters was developed in consultation
with EPA's research laboratories at
Duluth, Minnesota and Narragansett,
Rhode Island. The Agency believes such
an approach is consistent with field
experience.

Paragraph (d) in 40 CFR 131.38 lists
the designated water and use
classifications for which the criteria
apply. The criteria are applied to the
beneficial use designations adopted by
the State of California: EPA has not
promulgated any new use classifications
in this rule.

Exceedences Frequency: In a water
quality criterion for aquatic Hfe, EPA
recommends an allowable frequency for
excursions of the criteria. See 1985
Guidelines. pages 11-13. This allowable
frequency provides an appropriate
period of time during which the aquatic
community can recover from the effect
of an excursion and then function
normally for a period of time before the
next excursion. An excursion is defined

as an occurrence of when the average
concentration over the duration of the
averaging period is above the CCC or the
CMC. As ecological communities are
naturally subjected to a series of
stresses, the allowable frequency of
pollutant stress may be set at a value
that does not significantly increase the
frequency or severity of all stresses
combined. See also TSD, Appendix D.
In addition, providing an allowable
frequency for exceeding the criterion
recognizes that it is not generally·
possible to assure that criteria are never
exceeded. (TSD. page 36.)

Based on the available data, today's
rule requires that the acute criterion for
a pollutant be exceeded no more than
once in three years on the average. EPA
is also requiring that the chronic
criterion for a pollutant be exceeded no
more than once in three years on the
average. EPA acknowledges that States
may develop allowable frequencies that
differ from these allowable frequencies,
so long as they are scientifically
supportable, but believes that these
allowable frequencies are protective of
the designated uses where EPA is
promulgating criteria.

The use of aquatic life criteria for
developing water quality-based effluent
limits in permits requires the permitting
official to use an appropriate wasteload
allocation model. (TSD, Appendix D-6.)
As discussed above, there are generally
two methods for determining design
flows, the hydrologically-based method
and the biologically-based method.

The biologically-based method
directly uses the averaging periods and
frequencies specified in the aquatic life
criteria for determining design flows.
(TSD, Appendix. D-8.) Because the
biologically-based method calculates the
design flow directly from the duration
and allowable frequency, it most
accurately provides the allowed number
of excursions. The hydrologically based
method applies the CMC at a design
How equal to or equivalent to the 1Q10
design flow (i.e., the lowest one-day
flow with an average recurrence
frequency of once in ten years), and
applies the CCC at the 7Ql0 design flow
(Le., the lowest average seven
consecutive day flow with a recurrence
frequency of once in ten years).

EPA established a three year
allowable frequency in the NTR. In
settlement of the litigation on the NTR,
EPA stated that it was in the midst of
conducting, sponsoring, or planning
research aimed at addressing scientific
issues related to the basis for and
application of water quality criteria and
mentioned the issue of allowable
frequency. See Partial Settlement
Agreement in American Forest and

Paper Ass'n, Inc. et a!. v. U.S. EPA
(Consolidated Case No. 93-0694 (RMU)
D.D.C. To that end, EPA is reevaluating
issues raised about allowable frequency
as part of its work in revising the 1985
Guidelines.

EPA recognizes that additional data
concerning (a) the probable frequency of
lethal events for an assemblage of taxa
covering a range of sensitivities to
pollutants, (b) the probable frequency of
sublethal effects for such taxa, (c) the
differing effects of lethal and sublethal
events in reducing populations of such
taxa, and (d) the time needed to replace
organisms lost as a result of toxicity,
may lead to further refinement of the
allowable frequency value. EPA has not
yet completed this work. Until this work
is complete, EPA believes that where
EPA promulgates criteria, the three year
allowable frequency represents a value
in the reasonable range for this
parameter.

3. Implementation
Once the applicable designated uses

and water quality criteria for a water
body are determined, under the
National Pollutant Discharge
Elimination System (NPDES) program
discharges to the water body must be
characterized and the permitting
authority must determine the need for
permit limits. If a discharge causes, has
the reasonable potential to cause, or
contributes to an excursion of a numeric
or narrative water quality criteria, the
permitting authority must develop
permit limits as necessary to meet water
quality standards. These permit limits
are water quality-based effluent
limitations or WQBELs. The terms
"cause," "reasonable potential to
cause," and "contribute to" are the
terms in the NPDES regulations for
conditions under which water quality'
based permit limits are required. See 40
CFR 122,44(d)(1).

Since the publication of the proposed
CTR, the State of California adopted
procedures which detail how water
quality criteria will be implemented
through NPDES permits. waste
discharge requirements, and other
regulatory approaches. These
procedures entitled, Policy for
Implementation of Taxies Standards for
Inland Surface Walers, Enclosed Bays,
and Estuaries of California were
adopted on March 2, 2000. Once these
procedures are submitted for review
under CWA section 303(c). EPA will
review them as they relate to water
quality standards, and approve or
disapprove them.

Several commenters understood the
language in the preamble to the
proposed rule regarding implementation
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to mean that site-specific criteria,
variances, and other actions would be
prohibited or severely limited by the
CTR. Site-specific criteria, variances and
other actions modifying criteria are
neither prohibited nor limited by the
CTR. The State, if it so chooses, still can
make these changes to its water quality
standards, subject to EPA approval.
However, with this Federal rule in
effect, the State cannot implement any
modifications that are less stringent
than the CTR without an amendment to
the CTR to reflect these modifications.
EPA will make every effort to
expeditiously accommodate Federal
rulemaking of appropriate modifications
to California's water quality standards.
In the preamble to the proposed CTR,
and here today, EPA is emphasizing that
these efforts to amend the CTR on a
case-by-case basis will generaily
increase the time before a modification
can be implemented.

4. Wet Weather Flows
EPA has for a longtime maintained

that CWA section 301(b)(1)(C) applies to
NPDES permits for discharges from
municipal separate storm sewer
systems. Recently, the U.S. Court of
Appeals for the Ninth Circuit upheld
NPDES permits issued by EPA for five
Arizona municipal separate storm sewer
systems and addressed this issue
specifically. Defenders of Wildlife, et a1.
v. Browner, No. 98-71080 (9th Cir.,
October 1999). The Court held that the
CWA does not require "strict
compliance" with State water quality
standards for municipal storm sewer
permits under section 301(b)(1)(C), but
that at the same time, the CWA does
give EPA discretion to incorporate
appropriate water quality-based effluent
limitations under another provision.
CWA section 402(p)(3)(B)(iii).

The Court based its decision on the
structure of section 402(p)(3), which
contains distinct language for discharges
of industrial storm water and municipal
storm water. In section 402(p)(3)(Al.
Congress requires that "dischargers
associated with industrial activity shall
meet all applicable provisions of
[section 402J and section [301]." 33
U.S.C. section 1342(p)(3)(A). The Court
noted, therefore, that by incorporation.
industrial storm water discharges need
to achieve "any more stringent
limitation, including those necessary to
meet water quality standards * * *"
The Court explained that industrial
storm water discharges "must comply
strictly with State water quality
standards" but that Congress chose not
to include a similar provision for
municipal storm sewer discharges,
including instead a requirement for

controls to reduce pollutants to the
maximum extent practicable or MEP
standard in section 402(p)(3)(B).
Reading the two related sections
together, the Court concluded that
section 402(pJ(3)(BJ(iii) does not require
"strict compliance" by municipal storm
sewer discharges according to section .
301(b)(1)(C). At the same time, however,
the Court found that the language in
CWA section 402(pJ(3)(B)(iii) which
states that permits for discharges from
municipal storm sewers shall require
"such other provisions as the
Administrator of the state determines
appropriate for the control of such
pollutants" provides EPA with
discretion to incorporate provisions
lending to ultimate compliance with
water quality standards.

EPA believes that compliance with
water quality standards through the use
of Best Management Practices (BMPs) is
appropriate. EPA articulated its position
on the use of BMPs in storm water
permits in the policy memorandum
entitled, "Interim Permitting Approach
for Water Quality-Based Effluent
Limitations In Storm Water Permits"
which was signed by the Assistant
Administrator for Water, Robert
Perciasepe on August 1, 1996 (61 FR
43761, August 9,1996). A copy of this
memorandum is contained'in the
administrative record for today's rule.
The policy affirms the use of BMPs as
a means to attain water quality
standards in municipal storm water
permits, and embraces BMPs as an
interim permitting approach.

The interim permitting approach uses
BMPs in first-round storm water
permits, and expanded or better-tailored
BMPs in subsequent permits, where
necessary, to provide for the attainment
of water quality standards. In cases
where adequate information exists to
develop more specific conditions or
limitations to meet water quality
standards, these conditions or
limitations are to be incorporated into
storm water permits, as necessary and
appropriate.

This interim permitting approach,
however, only applies to EPA. EPA
encourages the State to adopt a similar
policy for municipal storm water
permits. This interim permitting
approach provides time, where
necessary, to more fully assess the range
of issues and possible options for the
control of storm water discharges for the
protection of water quality. More
information on this issue is included in
the response to comment document in
response to specific storm water issues
raised by commenters.

5. Schedules of Compliance

A compliance schedule refers to an
enforceable sequence of interim
requirements in a permit leading to
ultimate compliance with water quality
based effluent limitations or WQBELs in
accordance with the CWA. The
authorizing compliance schedule
provision authorizes, but does not
require. the permit issuing authority in
the State of California to include such
compliance schedules in permits under
appropriate circumstances. The State of
California is authorized to administer
the National Pollutant Discharge
Elimination System (NPDES) program
and may exercise its discretion when
deciding if a compliance schedule is
justified because of the technical or
financial (or other) infeasibility of
immediate compliance. An authorizing
compliance schedule provision is
included in today's rule because of the
potential for existing dischargers to have
new or more stringent effluent
limitations for which immediate
compliance would not be possible or
pjacticable.

New and Existing Dischargers: The
provision allows compliance schedules
only for an "existing discharger" which
is defined as any discharger which is
not a "new California discharger." A
"new California discharger" includes
"any building, structure, facility, or
installation from which there is, or may
be. a 'discharge of pollutants', the
construction of which commences after
the effective date of this regulation."
These definitions are modeled after the
existing 40 CFR 122.2· definitions for
parallel terms, but with a cut-off date
modified to reflect this rule. Only "new
California dischargers" are required to
comply immediately upon
commencement of discharge with
effluent limitations derived from the
criteria in this rule. For "existing
dischargers" whose permits are reissued
or modified to contain new or more
stringent limitations based upon certain
water quality requirements, the permit
could allow up to five years, or up to the
length of a permit, to comply with such
limitations. The provision applies to
new or more stringent effluent
limitations based on the criteria in this
EPA rule.

EPA has included "increasing
dischargers" within the category of
"existing dischargers" since "increasing
dischargers" are existing facilities with
a change-an increase-in their
discharge. Such facilities may include
those with seasonal variations.
"Increasing dischargers" will aiready
have treatment systems in place for their
current discharge. thus, they have less
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opportunity than a new discharger does
to design and build a new treatment
system which will meet new water
quality-based requirements for their
changed discharge. Allowing existing
facilities with an increasing discharge a
compliance schedule will avoid placing
the discharger at a competitive
disadvantage vis-a-vis other existing
dischargers who are eligible for
compliance schedules.

Today's rule does not prohibit the use
of a short-term "shake down period" for
new California dischargers as is
provided for new sources or new
dischargers in 40 CPR 122.29(d)(4).
These regulations require that the owner
or operator of (1) a new source; (2) a
new discharger (as defined in 40'CFR
122.2) which commenced discharge
after August 13, 1979; or (3) a
recommencing discharger shall install
and implement all pollution control
equipment to meet the conditions of the
permit before discharging. The facility
must also meet all permit conditions in
the shortest feasible time (not to exceed
90 days). This shake-down period is not
a compliance schedule. This approach
may be used to address violations which
may occur during a new facility's start
up, especially where permit limits are
water quality-based and biological
treatment is involved. .

The burden of proof to show the
necessity of a compliance schedule is on
the discharger, and the discharger must
request approval from the permit
issuing authority for a schedule of
compliance. The discharger should
submit a description of the minimum
required actions or evaluations that
must be undertaken in order to comply
with the new or more restrictive
discharge limits. Dates of completion for
the required actions or evaluations
should be included, and the proposed
schedule should reflect the shortest
practicable time to complete all
minimum reG,.uired actions.

Duration oJ Compliance Schedules:
Today's rule provides that compliance
schedules may provide for up to five
years to meet new or more stringent
effluent limitations in those limited
circumstances where the permittee can
demonstrate to the permit authority that
an extended schedule is warranted.
EPA's regulations at 122.47 require
compliance with standards as soon as
possible. This means that permit
authorities should not allow compliance
schedules where the permittee fails to
demonstrate their necessity. This
provision should not be considered a
default compliance schedule duration
for existing facilities.

In instances where dischargers wish
to conduct toxicological studies, analyze

results, and adopt and implement new
or revised water quality-based effluent
limitations, EPA believes that five years
is sufficient time within which to
complete this process. See the preamble
to the proposed rule.

Under this rule, where a schedule of
compliance exceeds one year, interim
requirements are to be specified and
interim progress reports are to be
submitted at least annually to the permit
issuing authority, in at least one-year
time intervals.

The rule allows all compliance
schedules to extend up to a maximum
duration of five years, which is the
maximum term of any NPDES permit.
See 40 CPR 122.46.. The discharger's
opportunity to obtain a compliance
schedule occurs when the existing
permit for that discharge is issued,
reissued or modified to contain more
stringlint limits based on the water
quality criteria in today's rule. Such
compliance schedules, however, cannot
be extended to any indefinite point of
time in the future because the
compliance schedule provision in this
rule will sunset on May 18, 2005. The
sunset applies to the authorizing
provision in today's rule (40 CFR
131.38(e)), not to individual schedules
of compliance included in specific
NPDES permits. Delays in reissuing
expired permits (including those which
continue in effect under applicable
NPDES regulations) cannot indefinitely
extend the period of time during which
a compliance schedule is in effect. This
would occur where the permit authority
includes the single maximum five-year
compliance schedule in a permit that is
reissued just before the compliance
schedule provision sunsets (having been
previously issued without WQBELS
using the rule's criteria on the eve of the
effective date of this rule). Instead, the
effect of the sunset provision is to limit
the longest time period for compliance
to ten years after the effective date of
this rule.

EPA recognizes that where a permit is
modified during the permit term, and
the permittee needs the full five years to
comply, the five-year schedule may
extend beyond the term of the modified
permit. In such cases, the rule allows for
the modified permit to contain a
compliance schedule with an interim
limit by the end of the permit term.
When the permit is reissued, the permit
authority may extend the compliance
schedule in the next permit, provided
that, taking into account the amount of
time allowed under the previous permit,
the entire compliance schedule
contained in the permit shall not exceed
five years. Final permit limits and
compliance dates will be included in

the record for the permit. Final
compliance dates must occur within
five years from the date of permit
issuance, reissuance, or modification,
unless additional or less time is
provided for by law.

EPA would prefer that the State adopt
an authorizing compliance schedule
provision but recognizes that the State
may not be able to complete this action
for some time after promulgation of the
CTR. Thus, EPA has chosen to
promulgate the rule with a sunset
provision which states that the
authorizing compliance schedule
provision will cease or sunset on May
18,2005. However, if the State Board
adopts, and EPA approves, a statewide
authorizing compliance schedule
provision significantly prior to May 18,
2005. EPA will act to stay the
authorizing compliance schedule
provision in today's rule. Additionally,
if a Regional Board adopts. and the State
Board adopts and EPA approves, a

. Regional Board authorizing compliance
schedule provision, EPA will act to stay
today's provision for the appropriate or
corresponding geographic region in
California. At that time, the State
Board's or Regional Board's authorizing
compliance schedule provision will
govern the ability of the State regulatory
entity to allow a discharger to include
a compliance schedule in a discharger's
NPDES permit.

Antibacksliding: EPA wishes to
address the potential concern over
antibacksliding where revised permit
limits based on new infonnation are the
result of the completion of additional
studies. The Agency's interpretation of
the CWA is that the antibacksliding
requirements of section 402(0) of the
CWA do not apply to revisions to
effluent limitations made before the
scheduled date of compliance for those
limitations.

State Compliance Schedule
Provisions: EPA supports the State in
adopting a statewide provision
independent of or as part of the effort to
readopt statewide water quality control
plans, or in adopting individual basin
wide compliance schedule provisions
through its nine Regional Water Quality
Control Boards (RWQCBs). The State
and RWQCBs have broad discretion to
adopt a provision, including discretion
on reasonable lengths of lime for final
compliance with WQBELs. EPA
recognizes that practical time frames
within which to set interim goals may
be necessary to achieve meaningful,
long-term improvements in water
quality in California.

At this time. two RWQCBs have
adopted an authorizing compliance
schedule provision as an amendment to
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their respective Basin Plans during the
Boards' last triennial review process.
The Basin Plans have been adopted by
the State and have come to EPA for
approval. Thus, the Basin Plans'
provisions are effective for the
respective Basins. If and when EPA
approves of either Regional Basin Plan,
EPA will expeditiously act to amend the
CTR, staying its compliance schedule
provision, for the appropriate
geographic region.

6. Changes From Proposed Rule
A few changes were made in the final

rule from the proposal both as a result
of the Agency's consideration of issues
raised in public comments and
Endangered Species Act consultation
with the U.S. Fish and Wildlife Service
(FWS) and U.S. National Marine
Fisheries Service (NMFS). The
important changes include: reserving
the mercury aquatic life criteria;
reserving the selenium freshwater acute
aquatic life criterion; reserving the
chloroform human health criteria; and
adding a sunset provision to the
authorizing compliance schedule
provision. EPA also clarified that the
CTR will not replace priority toxic
pollutant criteria which were adopted
by the San Francisco Regional Water
Quality Control Board in its 1986 Basin
Plan, adopted by the State Board, and
approved by EPA; specifying the
harmonic mean for human health
crite:da for non-carcinogens and adding
a provision which explicitly allows the
State to adopt and implement an
alternative averaging period, frequency,
and design flow for a criterion after
opportunity for public comment.

The first two changes, the reservation
of mercury criteria and selenium
criterion, are discussed in more detail
below in Section 1., The Endangered
Species Act (ESA). The selenium
criterion is also discussed in more detail
above in Section E., Derivation of
Criteria, in subsection 2.b., Freshwater
Acute Selenium Criterion. EPA has also
decided to reserve a decision on
numeric criteria for chloroform and
therefore not promulgate chloroform
criteria in the final rule. As part of a
large-scale regulation promulgated in
December 1998 under the Safe Drinking
Water Act, EPA published a health
based goal for chloroform (the
maximum contaminant level goal or
MCLG) of zero, see 63 FR 69390, Dec.
16,1998. EPA provided new data and
analyses concerning chloroform for
public review and comment, including
a different, mode of action approach for
estimating the cancer risk, 63 FR 15674,
March 31, 1998, but did not reach a
conclusion on how to use that new

information in establishing the final
MCLG, pending further review by the
Science Advisory Board. EPA has now
concluded that any further actions on
water quality criteria should take into
account the new data and analysis as
reviewed by the SAB. This decision is
consistent with a recent federal court
decision vacating 'the MCLG for
chloroform (Chlorine Chemistry Council
v. EPA, No. 98-1627 (DC Cir., Mar.
31,2000)}. EPA intends to reassess the
human health 304(a) criteria
recommendation for chloroform. For
these reasons, EPA has decided to
reserve a decision on numeric criteria
for chloroform in the CTR and not
promulgate water quality criteria as
proposed. Permitting authorities in
California should continue to rely on
existing narrative criteria to establish
effluent limitations as necessary for
chloroform.

The sunset provision for the
authorizing compliance schedule
provision has been added to ease the
transition from a Federal provision to
the State's provision that was adopted
in March 2000 as part of its' new
statewide implementation plan. The
sunset provision is discussed in more
detail in Section G.5 of today's
preamble. The CTR matrix at 40 CFR
131.38(b)(1) makes it explicit that the
rule does not supplant priority toxic
pollutant criteria which were adopted
by the San Francisco Regional Water
Quality Control Board in its 1986 Basin
Plan, adopted by the State Board, and
approved by EPA. This change is
discussed more fully in Section DA. of
today's preamble. EPA modified the
design flow for implementing human
health criteria for non-carcinogens from
a 30Q5 to a harmonic mean. Human
health criteria for non-carcinogens are
based on an RID, which is an acceptable
daily exposure over a lifetime. EPA
matched the criteria for protection over
a human lifetime with the longest
stream flow averaging period, Le., the
harmonic mean. Lastly, the CTR now
contains language which is intended to
make it easier for the State to adopt and
implement an alternative averaging
period. frequency and related design
flow, for situations where the default
parameters are inappropriate. This
language is found at 40 CFR
131.38(c)(2)(iv).

H. Economic Analysis

This final rule establishes ambient
water quality criteria which, by
themselves, do not directly impose
economic impacts (see section K). These
criteria combined with the State
adopted designated uses for inland
surface waters, enclosed bays and

estuaries, and implementation policies,
wi!! establish water- quality standards.
Until the State implements these water
quality standards, there will be no effect
of this rule on any entity. The State will
implement these criteria by ensuring
that NPDES permits result in discharges
that will meet these criteria. In so doing,
the State will have considerable
discretion.

EPA has analyzed the indirect
potential costs and benefits of this rule.
In order to estimate the indirect costs
and benefits of the rule, an appropriate
baseline must be established. The
baseline is the starting point for
measuring incremental costs and
benefits of a regulation. The baseline is
established by assessing what would
occur in the absence of the regulation.
At present. State Basin Plans contain a
narrative water quality criterion stating
that all waters shall be maintained free
of toxic substances in concentrations
that produce detrimental physiological
responses in human, plant, animal, or
aquatic life. EPA's regulation at 40 CFR
122,44(d)(1)(vi) requires that where a
discharge causes or has the reasonable
potential to cause an excursion above a
narrative criterion within a State water
quality standard, the permitting
authority must establish effluent limits
but may determine limits using a
number of options. These options
include establishing "effluent limits on
a case-by-case basis, using EPA's water
quality criteria published under section
304(a)of the CWA, supplemented where
necessary by other relevant
information" (40 CFR
122,44(d)(1)(vi)(B)). Thus, to the extent
that the State is implementing its
narrative criteria by. applying the CWA
section 304(a) criteria, this rule does not
impose any incremental costs because

. the criteria in this rule are identical to
the CWA section 304(a) criteria.
Alternatively, to the extent that the State
is implementing its narrative criteria on
a "case-by-case basis" using "other
relevant information" in its permits this
rule may impose incremental indirect
costs because the criteria in these
permits may not be based on CWA
304(a) criteria. Both of these approaches
to establishing effluent limits are in full
compliance with the CWA.

Because a specific basis for effluent
limits in all existing permits in
California is not known, it is not
possible to determine a precise estimate
of the indirect costs of this rule. The
incremental costs of the rule may be as
low as zero, or as high as $61 million.
The high estimate of costs is based on
the possibility that most of the effluent
limits now in effect are not based on
304(a) criteria. EPA evaluated these
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indirect costs using two different
approaches. The first approach uses
existing discharge data and makes
assumptions about future State NPDES
permit limits. Actual discharge levels
are usually lower than the level set by
current NPDES permit limits. This
approach, representing the low-end
scenario, also assumes that some of the
discretionary mechanisms that would
enhance flexibility (e.g.• site specific
criteria, mixing zones) would be granted
by the State. The second approach uses
a sample of existing permit limits and
assumes that dischargers are actually
discharging at the levels contained in
their permits and makes assumptions
about limits statewide that would be
required under the rule. This approach,
representing the high-end scenario, also
assumes that none ofthe discretionary
mechanisms that would enhance
flexibility (e.g., site specific criteria,
mixing zones) would be granted by the
State. These two approaches recognize
that the State has significant flexibility
and discretion in how it chooses to
implement standards within the NPDES
permit program, the EA by necessity
includes many assumptions about how
the State will implement the water
quality standards. These assumptions
are based on a combination of EPA
guidance and current permit conditions
for the facilities examined in this
analysis. To account for the uncertainty
of EPA's implementation assumptions,
this analysis estimates a wide range of
costs and benefits. By completing the
EA, EPA intends to inform the public
about how entities might be potentially
affected by S'tate implementation of
water quality standards in the NPDES
permit program. The costs and benefits
sections that follow summarize the
methodology and res.ults of the analysis.

1. Costs
EPA assessed the potential

compliance costs that facilities may
incur to meet permit limits based on the
criteria in today's rule. The analysis
focused on direct compliance costs such
as capital costs and operation and
maintenance costs (O&M) for end-of
pipe pollution control, indirect source
controls, pollution prevention,
monitoring, and costs of pursuing
alternative methods of compliance.

The population of facilities with
NPDES permits that discharge into
California's enclosed bays, estuaries and
inland surface waters includes 184
major dischargers and 1,057 minor
dischargers. Of the 184 major facilities,
128 are publicly owned treatment works
(POTWs) and 56 are industrial facilities.
Approximately 2,144 indirect
dischargers designated as significant

industrial users discharge wastewater to
those POTWs. In the EA for the
proposed CTR, EPA used a three-phased
process to select a sample of facilities to
represent California dischargers
potentially affected by the State's
implementation of permit limits based
on the criteria contained in this rule.

The first phase consisted of choosing
three case study areas for which data
was thought to exist. The three case
studies with a total of 5 facilities
included: the South San Francisco Bay
(the San Jose/Santa Clara Water
Pollution Control Plant and Sunnyvale
Water Pollution Control Plant); the
Sacramento River (the Sacramento
Regional Wastewater Treatment Plant);
and the Santa Ana River (the City of
Riverside Water Quality Control Plant
and the City of Colton Municipal
Wastewater Treatment Facility). The
second phase consisted of selecting five
additional major industrial dischargers
to complement the case-study POTWs.

The third phase involved selecting 10
additional facilities to improve the basis
for extrapolating the costs of the
selected sample facilities to the entire
population of potentially affected
dischargers. The additional 10 facilities
were selected such that the group
examined: (1) Was divided between
major POTWs and major industrial
discharger categories in proportion to
the numbers of facilities in the State; (2)
gave greater proportionate
representation to major facilities than
minor facilities based on a presumption
that the majority of compliance costs
would be incurred by major facilities;
(3) gave a proportionate representation
to each of four principal conventional
treatment processes typically used by
facilities in specified industries in
California; and (4) was representative of
the proportionate facilities located
within the different California Regional
Water Quality Control Boards. Within
these constraints, facilities were
selected at random to complete the
sample.

In the EA for today's final rule, EPA
primarily used the same sample as the
EA for the proposed rule with some
modifications. EPA increased the
number of minor POTWs and minor
industrial facilities in the sample. EPA
randomly selected four new minor
POTW facilities and five new minor
industrial facilities to add to the sample.
The number of sample facilities selected
in each area under the jurisdiction of a
Regional Water Quality Control Board
was roughly proportional to the
universe of facilities in each area.

For those faciHties that were projected
to exceed permit limits based on the
criteria, EPA estimated the incremental

costs of compliance. Using a decision
matrix or flow chart, costs were
developed for two different scenarios
a "low-end" cost scenario and a "high
end" cost scenario-to account for a
range of regulatory flexibility available
to the State when implementing permit
limits based on the water quality
criteria. The assumptions for baseline
loadings also vary over the two
scenarios. The low-end scenario
generally assumed that faCilities were
discharging at the maximum effluent
concentrations taken from actual
monitoring data, while the high-end
scenario generally assumed that
facilities were discharging at their
current effluent limits. The decision
matrix specified assumptions used for
selection of control options, such as
optimization of existing treatment
processes and operations, in-plant
pollutant minimization and prevention,
and end-of-pipe treatment.

The annualized potential costs that
direct and indirect dischargers may
incur as a result of State implementation
of permit limits based on water quality
standards using today's criteria are
estimated to be between $33.5 million
and $61 million. EPA believes that the
costs incurred as a result of State
implementation of these permit limits
will approach the low-end of the cost
range. Costs are unlikely to reach the
high-end of the range because State
authorities are likely to choose
implementation options that provide
some degree of flexibility or relief to
point source dischargers. Furthermore,
cost estimates for both scenarios, but
especially for the high-end scenario,
may be overstated because the analysis
tended to use conservative assumptions
in calculating these permit limits and in
establishing baseline loadings. The
baseline loadings for the high-end were
based on current effluent limits rather
than actual pollutant discharge data.
Most facilities discharge pollutants in
concentrations well below current
effluent limits. In addition, both the
high-end and low-end cost estimates in
the EA may be slightly overstated since
potential costs incurred to reduce
chloroform discharges were included in
these estimates. EPA made a decision to
reserve the chloroform human health
criteria after the EA was completed.

Under the low-end cost scenario.
major industrial facilities and POTWs
would incur about 27 percent ofthe
potential costs, indirect dischargers
would incur about 70 percent of the
potential costs, while minor dischargers
would incur about 3 percent. Of the
major direct dischargers, POTWs would
incur the largest share of projected costs
(87 percent). However, distributed
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among 128 major POTWs in the State,
the average cost per plant would be
$61,000 per year. Chemical and
petroleum industries would incur the
highest cost of the industrial categories
(5.6 percent of the annual costs, with an
annual average of $25,200 per plant).
About 57 percent of the low-end costs
would be associated with pollution
prevention activities, while nearly 38
percent would be associated with
pursuing alternative methods of
compliance under the regulations.

Under the high-end cost scenario,
major industrial facilities and POTWs
would incur about 94 percent of the
potential costs, indirect dischargers
would incur about 17 percent of the
potential costs. while minor dischargers
would incur about 5 percent. Among the
major. direct dischargers, two categories
would incur the majority of potential
costs-major POTWs (82 percent),
Chemical/Petroleum Products (9
percent). The average annual per plant
cost for different industry categories
would ranges from zero to $324,000.
The two highest average cost categories
would be major POTWs ($324,000 per
year) and Chemical/Petroleum Products
($221,264 per year). The shift in
proportion of potential costs between
direct and indirect dischargers is due to
the assumption that more direct
dischargers would use end-of-pipe
treatment under the high-end scenario.
Thus, a smalle.r proportion of indirect
dischargers would be impacted under
the high-end scenario, since some
municipalities are projected to add end
of-pipe treatment which would reduce
the need for controls from indirect
discharges. Over 91 percent of the
annual costs are for waste minimization
and treatment optimization costs. Waste
minimization would represent nearly
84% of the total annual costs. Capital
and operation and maintenance costs
would make up less than 9 percent of
annual costs.

Cost-Effectiveness: Cost-effectiveness
is estimated in terms of the cost of
reducing the loadings of toxic pollutants
from point sources. The cost
effectiveness is derived by dividing the
projected annual costs of implementing
permit limits based on water quality
standards using today's criteria by the
toxicity-weighted pounds (pound
equivalents) of pollutants removed.
Pound-equivalents are calculated by
multiplying pounds of each pollutant
removed by the toxic weight (based on
the toxicity of copper) for that pollutant.

Based on this analysis, State
implementation of permit limits based
on today's criteria would be responsible
for the reduction of about 1.1 million to
2.7 million toxic pound-equivalents per

year, or 15 to 50 percent of the toxic
weighted baseline loadings for the high
and low-end scenarios, respectively.
The cost-effectiveness of the scenarios
would range from $22 (high-end
scenario) to $31 (Jaw-end scenario) per
pound-equivalent.

2. Benefits
The benefits analysis is intended to

provide insight into both the types and
potential magnitude of the economic
benefits expected as a result of
implementation of water quality
standards based on today's criteria. To
the extent feasible, empirical estimates
of the potential magnitude of the
benefits were developed and then
compared to the estimated costs of
implementing water quality standards
based on today's criteria.

To perform a benefits analysis, the
types or categories of benefits that apply
need to be defined. EPA relied on a set
of benefits categories that typicaJly
apply to changes in the water resource
environment. Benefits were categorized
as either use benefits or passive
(nonuse) benefits depending on whether
or not they involve direct use of, or
contact with, the resource. The most
prominent use benefit categories are
those related to recreational fishing,
boating, and swimming. Another use
benefit category of significance is
human health risk reduction. Human
11ealth risk reductions can be realized
through actions that reduce human
exposure to contaminants such as
exposure through the consumption of
fish containing elevated levels of
pollutants. Passive use benefits are
those improvements in environmental
quality that are valued by individuals
apart from any use of the resource in
question.

Benefits estimates were derived in
this study using an approach in which
benefits of discrete large-scale changes
in water quality beyond present day
conditions were estimated wherever
feasible. A share of those benefits was
then apportioned to implementation of
water quality standards based on today's
criteria. The apportionment estimate
was based on a three-stage process:

First, EPA assessed current total
loadings from all sources that are
contributing to the toxies-related water
quality problems observed in the State.
This defines the overall magnitude of
loadings. Second, the share oftotal
loadings that are attributable to sources
that would be controlled through
implementation of water quality
standards based on today's criteria was
estimated. Since this analysis was
designed to focus only on those controls
imposed on point sources, this stage of

the process entailed estimating the
portion of total loadings originating
from point sources. Third, the
percentage reduction in loadings
expected due to implementation of
today's criteria was estimated and then
multiplied by the share of point source
loadings to calculate the portion of
benefits that could be attributed to
implementation of water quality
standards based on today's criteria.

Total monetized annual benefits were
estimated in the range of $6.9·to $74.7
million. By category, annual benefits
would be $1.3 to $4.6 million for
avoided cancer risk, $2.2 to $15.2
million for recreational angling, and
$3.4 to $54.9 million for·passive use
benefits.

There are numerous categories of
potential or likely benefits that have
been omitted from the quantified and
monetized benefit estimates. In terms of
potential magnitudes of benefit, the
following are likely to be significant
contributors to the underestimation of
the monetized values presented above:

e Improvements in water-related (in
stream and near stream) recreation apart
from fishing. The omission of potential
motorized and nonmotorized boating,
swimming, picnicking, and related in
stream and stream-side recreational
activities from the benefits estimates
could contribute to an appreciable
underestimation of total benefits. Such
recreational activities have been shown
in empirical research to be highly
valued. and even modest changes in
participation and or user values could
lead to sizable benefits statewide. Some
of these activities can be closely
associated with water quality attributes
(notably, SWimming). Other recreational
activities may be less directly related to
the water quality improvements, but
might nonetheless increase due to their
association with fishing, swimming, or
other activities in which the
participants might engage.

e Improvements in consumptive and
nonconsumptive land-based recreation,
such as hunting and wildlife
observation. Improvements in aquatic
habitats may lead (via food chain and
related ecologic benefit mechanisms) to
healthier, larger. and more diverse
populations of avian and terrestrial
species, such as waterfowl, eagles, and
otters. Improvements in the populations
for these species could manifest as
improved hunting and wildlife viewing
opportunities, which might in turn
increase participation and user day
values for such activities. Althouah the
scope of the benefits analysis has°not 
allowed a quantitative assessment of
these values at either pre- or post-rule
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conditions, it is conceivable that these
benefits could be appreciable.

e Improvements in human health
resulting from reduction of non-cancer
risk. EPA estimated that implementation
of water quality standards based on the
criteria would result in a reduction of
mercury concentrations in fish tissue
and, thus, a reduction in the hazard
from consumption of mercury
contaminated fish. However, EPA was
unable to monetize benefits due to
reduced non-cancer health effects.

e Human health benefits for saltwater
anglers outside of San Francisco Bay
were not estimated. The number of
saltwater anglers outside of San
Francisco Bay is estimated to be 673,000
(based on Huppert, 1989, and U.S. FWS,
1993). The omission of other saltwater
anglers may cause human health
benefits to be underestimated. In
addition, benefit estimates in the EA
may be slightly overstated since
potential benefits from reductions in
chloroform discharges were included in
these estimates. EPA made a decision to
reserve the chloroform human health
criteria after the EA was completed.

EPA received a number of comments
which requested the Agency use the
cost-benefit analysis in the EA as a
factor in setting water quality criteria.
EPA does not use the EA as a basis in
determining protective water quality
criteria. EPA's current regulations at 40
CFR 131.11 state that the criteria must
be based on sound scientific rationale
and must protect the designated use.
From the outset of the water quality
standards program. EPA has explained
that while economic factors may be
considered in designating uses. they
may not be used to justify criteria that
are not protective of those uses. 44 FR
25223-226, April 30, 1979. See e.g.
Mississippi Commission on Natural
Resources v. Castle, 625 F. 2d 1269.
1277 (5th Cir. 1980). EPA reiterated this
interpretation of the CWA and its
implementing regulations in discussing
section 304(a) recommended criteria
guidance stating that "they are based
solely on data and scientific judgments
on the relationship between pollutant
concentrations and environmental and
human health effects and do not reflect
consideration of economic impacts or
the technological feasibility of meeting
the chemical concentrations in ambient
water." 63 FR 36742 and 36762, July 7,
1998.

1. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4,1993), the Agency
must determine whether the regulatory
action is "significant" and therefore

subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines "significant
regulatory action" as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy. a sector of the economy,
productivity, competition, jobs. the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements. grants, user fees,
or loan programs or the, rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out oflegal mandates. the
President's priorities. or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a "significant regulatory action"
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

J. Unfunded Mandates Reform Act of
1995

Title II ofthe Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State. local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with "Federal mandates" that may
result in expenditures to State. local,
and tribal governments, in the aggregate.
or to the private sector. of $100 million
or more in anyone year. Before
promulgating any regulation for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly. most cost
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows an Agency to adopt an
alternative other than the least costly,
most cost-effective or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal

governments, it must have developed
under section 203 of the UMRA a small
government Agency plan. The plan
must provide for notifying potentially
affected small governments, enabling
officials of the affected small
governments to have meaningful and
timely input in the development of
regulatory proposals with significant
Federal intergovernmental mandates,
and EPA informing, educating, and
advising small governments on
compliance with the regulatory
requirements.

Today's rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act (UMRA)) for
State. local, or tribal governments or the
private sector. Today's rule imposes no
enforceable duty on any State, local or
Tribal governments or the private sector;
rather, the CTR promulgates ambient
water quality criteria which, when
combined with State-adopted uses, will
create water quality standards for those
water bodies with adopted uses. The
State will then use these resulting water
quality standards in implementing its
existing water quality control programs.
Thus. today's rule is not subject to the
requirements of sections 202 and 205 of
theUMRA.

EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. This rule establishes
ambient water quality criteria which, by
themselves do not directly impact any
entity. The State will implement these
criteria by ensuring that NPDES permits
result in discharges that will meet these
criteria. In so doing, the State will have
considerable discretion. Until the State
implements these water quality
standards, there will be no effect of this
rule on any entity. Thus, today's rule is
not subject to the requirements of
section 203 of UMRA.

K. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires Federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the Agency
certifies that the rule will not have a
significant economic impact of a
substantial number of small entities.
Small entities include small businesses,
small organizations. and small
governmental jurisdictions. For
purposes of assessing the impacts of
today's rule on small entities. small
entity is defined as: (1) A small business
according to RFA default definitions for
small businesses (based on SEA size
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standards); (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-far-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today's final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities.

Under the CWA water quality
standards program, States must adopt
water quality standards for their waters
that must be submitted to EPA for
approval. If the Agency disapproves a
State standard and the State does not
adopt appropriate revisions to address
EPA's disapproval, EPA must
promulgate standards consistent with
the statutory requirements. EPA has
authority to promulgate criteria or
standards in any case where the
Administrator determines that a revised
or new standard is necessary to meet the
requirements of the Act. These State
standard's (or EPA-promulgated
standards) are implemented through
various water quality control programs
including the National Pollutant
Discharge Elimination System (NPDES)
program that limits discharges to
navigable waters except in compliance
with an EPA permit or permit issued
under an approved State NPDES
program. The CWA requires that all
NPDES permits must include any limits
on discharges that are necessary to meet
State water quality standards.

Thus, under the CWA, EPA's
promulgation of water quality criteria or
standards establishes standards that the
State, in turn, implements through the
NPDES permit process. The State has
considerable discretion in deciding how
to meet the water quality standards and
in developing discharge limits as
needed to meet the standards. In
circumstances where there is more than
one discharger to a water body that is
subject to water quality standards or
criteria, a State also has discretion in
deciding on the appropriate limits for
the different dischargers. While the
State's implementation of federally
promulgated water quality criteria or
standards may result indirectly in new
or revised discharge limits for small
entities, the criteria or standards
themselves do not apply to any
discharger, including small entities.

Today's rule, as explained above, does
not itself establish any requirements
that are applicable to small entities. As

a result of EPA's action here, the State
of California will need to ensure that
permits it issues include limits as
necessary to meet the water quality
standards established by the criteria in
today's rule. In so doing, the State will
have a number of discretionary choices
associated with permit writing. While
California's implementation of today's
rule may ultimately result in some new
or revised permit conditions for some
dischargers, including small entities,
EPA's action today does not impose any
of these as yet unknown requirements
on small entities.

The RFA requires analysis of the
economic impact of a rule only on the
small entities subject to the rule's
requirements. Courts have consistently
held that the RFA i'mposes no obligation
on an Agency to prepare a small entity
analysis of the effect of a rule on entities
not regulated by the rule. Motor S
Equip. Mrfrs. Ass'n v. Nichols, 142 F.3d
449,467 & n.18 (D.C. Cir. 1998)(quoting
United States Distribution Companies v.
PERC, 88 F.3d 1105, 1170 (D.C. Cir.
1996); see also American Trucking
Association. Inc. v. EPA, 175 F.3d 1027
(D.C. Cir. 1999). This final rule will
have a direct effect only on the State of
California which is not a small entity
under the RFA. Thus, individual
dischargers, including small entities, are
not directly subject to the requirements
ofthe rule. Moreover, because of
California's discretion in implementing
these standards, EPA cannot assess the
extent to which the promulgation of this
rule may subsequently affect any
dischargers, including small entities.
Consequently, certification under
section 605(b) is appropriate. State of
Michigan, et oJ. v. U.S. Environmental
Protection Agency, No. 98-1497 (D.C.
Cir. Mar. 3, 2000). slip op. at 41-42.

L. Paperwork Reduction Act

This action requires no new or
additional information collection,
reporting, or record keeping subject to
the Paperwork Reduction Act, 44 U.s.C.
3501 et seq.

M. Endangered Species Act

Pursuant to section 7(a) of the
Endangered Species Act (ESA), EPA has
consulted with the U.S. Fish and
Wildlife Service and the U.S. National
Marine Fisheries Service (collectively,
the Services) concerning EPA's
rulemaking actiol1 for the State of
California. EPA initiated informal
consultation in early 1994, and
completed formal consultation in April
2000. As a result of the consultation,
EPA modified some of the provisions in
the final rule.

As part ofthe consultation process,
EPA submitted to the Services a
Biological Evaluation for their review in
October of 1997. This evaluation found
that the proposed CTR was not likely to
jeopardize the continued existence of
any Federally listed species or result in
the destruction or adverse modification
of designated critical habitat. In April of
1998, the Services sent EPA a draft
Biological Opinion which tentatively
found that EPA's proposed rule would
jeopardize the continued existence of
several Federally listed species and
result in the destruction or have adverse
effect on designated critical habitat.
After lengthy discussions with the
Services, EPA agreed to several changes
in the final rule and the Services in tum
issued a final Biological Opinion
finding that EPA's action would not
likely jeopardize the continued
existence of any Federally listed species
or result in the destruction or adverse
modification of designated critical
habitat. EPA's Biological Evaluation and
the Services' final Biological Opinion
are contained in the administrative
record for today's rule.

In order to ensure the continued
protection of Federally listed threatened
and endangered species and to protect
their critical habitat, EPA agreed to
reserve the aquatic life criteria for
mercury and the acute freshwater
aquatic life criterion for selenium. The
Services believe that EPA's proposed
criteria are not sufficiently protective of
Federally listed species and should not
be promulgated. EPA agreed that it
would reevaluate these criteria in light
of the Services concerns before
promulgating them for the State of
California. Other commitments made by
EPA are described in a letter to the
Services dated December 16, 1999; this
letter is contained in the administrative
record for today's rule.

N. Congressional Review Act
The Congressional Review Act,S

U.S.c. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a major rule as defined
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by 5 U.S.C. 804(2). This rule will be
effective May 18, 2000.

O. Executive Order 13084, Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA's
prior consultation with representatives.
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition.
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments "to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities."

Today's rule does not significantly or
uniquely affect the communities of
Indian tribal governments nor does it
impose substantial direct compliance
cots on them. Today's rule will only
address priority toxic pollutant water
quality criteria for the State of California
and does not apply to waters in Indian
country. Accordingly, the requirements
of section 3(b) of Executive Order 13084
do not apply to this rule.

P. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 ("NTTAA"J, Public Law No.
104-113, section 12(d) (15 U.S.c. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress. through OMB.
explanations when the Agency decides

not to use available and applicable
voluntary consensus standards.

This final rule does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

Q. Executive Order 13132 on
Federalism

Executive Order 13132, entitled
"Federalism" (64 FR 43255. August 10,
1999), requires EPA to develop an
accountable process to ensure
"meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications." "Policies that have
federalism implications" is defined in
the Executive Order to include
regulations that have "substantial direct
effects on the States, on the relationship
between the national government and
the States. or on the distribution of
power and responsibilities among the
various levels of government."

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications. that
imposes substantial direct compliance
costs, and thatis not required by statute.
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The rule does
not affect the nature of the relationship
between EPA and States generally, for
the rule only applies to water bodies in
California. Further. the rule will not
substantially affect the relationship of
EPA and the State of California, or the
distribution of power or responsibilities
between EPA and the State. The rule
does not alter the State's authority to
issue NPDES permits or the State's
considerable discretion in implementing
these criteria. The rule simply
implements Clean Water Act section
303(c)(2)(B) requiring numeric ambient
water quality criteria for which EPA has
issued section 304(a) recommended
criteria in a manner that is consistent

with previous regulatory guidance that
the Agency has issued to implement
CWA section 303(c)(2)(B).Further, this
rule does not preclude the State from
adopting water quality standards that
meet the requirements of the GINA.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

Although section 6 of Executive Order
13132 does not apply to this rule, EPA
did consult with State and local
government representatives in
developing this rule. EPA and the State
reached an agreement that to best utilize
its respective resources, EPA would
promulgate water quality criteria and
the State would concurrently work on a
plan to implement the criteria. Since the
proposal of this rule, EPA has kept State
officials fully informed of changes to the
proposal. EPA has continued to invite
comment from the State on these
changes. EPA believes that the final CfR
incorporates comments from State
officials and staff.

R. Executive Order 13045 on Protection
of Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: "Protection of
Children from Environmental Health
Risks and Safety Risks" (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be "economically
significant" as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

While this final rule is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, we nonetheless
have reason to believe that the
environmental health or safety risk
addressed by this action may have a
disproportionate effect on children. As
a matter of EPA policy, we therefore
have assessed the environmental health
or safety effects of ambient water quality
criteria on children. The results of this
assessment are contained in section F.3.,
Human Health Criteria. .

List ofSubjecls in 40 CFR Part 131

Environmental protection, Indians
lands. Intergovernmental relations,
Reporting and recordkeeping
requirements, Water pollution contro!'
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Dated: April 27. 2000.
Carol Browner,
Administrator.

For the reasons set out in the
preamble, part 131 of chapter I of title
40 of the Code of Federal Regulations is
amended as follows:

PART 131-WATER QUALITY
STANDARDS

1. The authority citation for part 131
continues to read as follows:

Authority: 33 U.S.C. 1251 at seq.

Subpart D-[AmendedJ

2. Section 131.38 is added to subpart
D to read as follows:

§ 131.38 Establishment of Numeric Criteria
for Priority Toxic Pollutants for the State of
California.

(a) Scope. This section promulgates
criteria for priority toxic pollutants in
the State of California for inland surface

waters and enclosed bays and estuaries.
This section also contains a compliance
schedule provision.

(b)(l) Criteria for Priority Toxic
Pollutants in the State of California as
described in the following table:

BILLING CODe 6560-50-P
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A B C D
Freshwater Saltwater Human Health

(10'" risk for carcinogens)
For consumption of:

# Compound CAS Criterion Criterion Criterion Criterion Water & Organisms
Number Maximum Continuous Maximum" Continuous Organisms Only

Cone. d Cone. d Cone. d Cone. d (pglL) (pglL)
B1 B2 C1 C2 01 02

1. Antimony 7440360 14 a,s 4300 a,t

2. Arsenic" 7440382 340l,m,w 1501,m,w 69i.m 36i,m

3. Beryllium 7440417 n n

4. Cadmium' 7440439 4.3 e.i,m,w,x 2.2e.i,m.w 42i,m 9.3i,m n n

5a. Chromium (III) 16065831 550e,i.m,o 180e,i,m,o n n

5b. Chromium (VI)" 18540299 16i,m,w 11 i,m,w 1100i,m 50i.m n n

6. Copper" 7440508 13 e,i,m,w,x 9.0e,i,m,w 4.8 I,m 3.1 i,m 1300

7. Lead" 7439921 65e.l,m 2.5e.l.m 210l,m 8.11.m n n

8. Mercury' 7439976 [Reserved] [Reserved] [Reserved] [Reserved] 0.050 a 0.051 a

9. Nickel' 7440020 470e,i,m,w 52e,i,m,w 74i,m 8.2i,m 610 a 4600 a

10. Selenium" 7782492 [Reserved] p 5.0q 290i,m 71 i,m n n

ii, Silver' 7440224 3.4 e,i,m 1,91,m

12. Thallium 7440280 1.7 a,s 6,3a,t

13. line' . 7440666 120 120e,i,m,w 90 I,m 81 I,m
e,l,m,w,x

14. Cyanide" 57125 220 5.2 a 1 r 1 r 700 a 220,000 a,J

15. Asbestos 1332214 7,000,000
flberslL k,s

16. 2,3,7,8-TCOO (Dioxin) 1746016 0.000000013 0.000000014
c c

17, Acrolein 107028 320s 780 t

18. Acrylonitrile 107131 0,059 a,c,s 0.66 a,c,t

19. Benzene 71432 1.2 a,c 71 a,c

20. Bromoform 75252 4,3 a,c 360 a,c

21. Carbon Tetrachloride 56235 0.25 a,c,s 4.4 a,c,t

22. Chlorobenzene 108907 680 a,s 21,000 a.J,t

23. Chlorodibromomethane 12M81 0.401 a,c 34 a,c

24. Chloroethane 75003

25. 2·Chloroethylvinyl Ether 110758
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26. Chloroform 67663 [Reserved] [Reservedj

27. Diehlorobromomethane 75274 0.56 a,e 46 a,e

28. 1,1-Diehloroethane 75343

29. 1,2-Diehloroethane 107062 0,38 a,e,s 99 a,e,!

30. 1,1-Diehloroethylene 75354 0.057 a,e,s 3.2 a,e,l

31. 1,2-Diehloropropane 78875 0.52 a 39a

32. 1,3-Diehloropropylene 542756 10 a,s 1,700 a,l

33. Ethylbenzene 100414 3,100 a,s 29,000 a,1

34. Methyl Bromide 74839 48a 4,000 a

35. Methyl Chloride 74873 n n

36, Methylene Chloride 75092 4.7 a,c 1,600 a,c

37. 1,1,2,2-Tetrachloroethane 79345 0.17 a,e,s 11 a,c,t

38. Tetrachloroethylene 127184 0.8 C,S 8.85 c,1

39. Toluene 108883 6,800 a 200,000 a

40. 1,2-Trans-Dlchloroethylene 156605 700 a 140,000 a

41. 1,1,1-Trichloroethane 71556 n n

42. 1,1,2-Trichloroethane 79005 0.60 a,c,s 42 a,c,1

43, Trichloroethylene 79016 2.7 e,s 81 c,t

44. Vinyl Chloride 75014 2c,s 525 c,t

45. 2-Chlorophenol 95578 120 a 400 a

46. 2,4-Dichlorophenol 120832 93 a,s 790 a,1

47. 2,4-Dimethylphenol 105679 540 a 2.300 a

48.2-Methyl-4,6-Dinitrophenol 534521 13.4 S 765t

49. 2,4-Dlnllrophenol 51285 70 a,s 14,000 a,t

50. 2-Nilrophenol 88755

51. 4-Nitrophenol 100027

52.3-Melhyl-4-Chlorophenol 59507

53. Pentachlorophenol 87865 19f,w 15f,w 13 7.9 0.28 a,C 8.2 a,cj

54. Phenol 108952 21,000 a 4,600,000
a,l'!

55. 2,4,6-Trichlorophenol 88062 2.1 a,C 6.5 a,c

56. Acenaphthene 83329 1.200 a 2,700 a

57. Acenaphthylene 208968

58. Anthracene 120127 9,600 a 110,000 a
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59. Benzidine 92875 0.00012 a,c,s 0.00054 a,c,t

60. Benzo(a)Anlhracene 56553 0.0044 a,c 0.049 a,c

61. Benzo(a)Pyrene 50328 0.0044 a,c 0.049a,c

62. Benzo(b)Fluoranthene 205992 0.0044 a,c 0.049a,c

63: Benzo(ghi)Peryfene 191242

64: Benzo(k)Fluoranthene 207089 0.0044 a,c 0.049 a,c

65. Bis(2-Chloroethoxy)Methane 111911

66. Bls(2-Chloroethyl)Ether 111444 0.031 a,c,s 1.4 a,c,t

67. Bis(2-Chlorolsopropyf)Ether 39638329 1,400 a 170,000 a,t

68. Bis(2-Ethylhexyl)Phthalate 117817 1.8 a,c,s 5.9a,c,t

69. 4-Bromophenyf Phenyl Ether 101553

70. Bufylbenzyl Phthalate 85687 3,000 a 5,200 a

71. 2-Chloronaphthalene 91587 1,700 a 4,300 a

72. 4-Chlorophenyl Phenyl Ether 7005723

73. Chrysene 218019 0.0044 a,c 0.049 a,c

74. Dlbenzo(a,h)Anthracene 53703 0.0044 a,c 0.049 a,c

75. 1,2 Dichlorobenzene 95501 2,700 a 17,000 a

76. 1,3 Dichlorobenzene 541731 400 2,600

77. 1,4 Dichlorobenzene 106467 400 2,600

78,3,3'-Dichlorobenzidine 91941 0.04 a,e,s 0.077 a,c,t

79. Dielhyl Phthalate 84662 23,000 a,s 120,000 a,t

80. Dimethyl Phthalate 131113 313,000 S 2,900,000 t

81. Di-n·Butyl Phthalate 84742 2,700 a,s 12,OOOa,t

82, 2,4-0initrotoluene 121142 0.11 c,s 9.1 cJ

83. 2,6-Oinilrotoluene 606202

84 Di·n-Qetyl Phthalate 117840

85. 1,2-0iphenylhydrazine 122667 0.040 a,e,s 0.54 a,e,t

86. Fluoranthene 206440 300 a 370 a

87. Fluorene 86737 1,300 a 14,000 a

88. Hexachlorobenzene 118741 0.00075 a,e 0.00077 a,c

89. Hexachlorobutadiene 87683 0.44 a,e,s 50 a,e,t

90. Hexachlorocyclopentadiene 77474 240 a.s 17.000 a,J.t

91. Hexachloroethane 67721 1.9 a,c,s 8.9 a,eJ
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( 92. Indeno(1.2.3-cdl Pyrene 193395 0.0044 a.c 0.049 a.c

93. Isophorone 78591 8,4 C.S 600 c.t

94. Naphthalene 91203

95. Nitrobenzene 98953 17 a,s 1.900 a,J,t

96. N-Nitrosodimelhylamine 62759 0.00069 a,c,s 8.1 a.c,1

97. N-Nitrosodi-n-Propylamine 621647 0.005 a 1.4 a

98. N-Nitrosodiphenylamine . 86306 5.0 a,c,s 16 a,c,t

99. Phenanthrene 85018

100. Pyrene 129000 960 a 11,000 a

101. 1,2,4-Trichlorobenzene 120821

102. Aldrin 309002 39 1.39 0.00013 a,c 0.00014 a,c

103. alpha-SHe 319846 0.0039 a,c 0.013 a,c

104. beta-BHC 319857 0.014 a,c 0.046 a,c

105. gamma-SHC 58899 0.95w 0.16g 0.019 C 0.063 C

106. delta-SHC 319666

107. Chlordane 57749 2.4 9 0.00439 0.09g 0.004 9 0.00057 a,c 0.00059 a,c

108.4,4'-00T 50293 1.1 9 0.001 9 0.13 g 0.001 9 0.00059 a.c 0.00059 a,c

109. 4,4'-00E 72559 0.00059 a,c 0.00059 a.c

110. 4,4'·000 72548 0.00063 a,c 0.00064 a,c

111. Dieldrin 60571 0.24w 0.056 w 0.71 9 0.00199 0.00014 a,c 0,00014 a,c

112. alpha-Endosulfan 959988 0.22 9 0.0569 0.034 9 0.0087 9 110 a 240 a

113. bela-Endosulfan 33213659 0.229 0,056 9 0.034 9 0.0067 9 110 a 240 a

114. Endosulfan Sulfate 1031078 110 a 240 a

115. Endrin 72208 0.086w 0.036w 0.037 g 0.0023 9 0.76 a 0.81 a.j

116. Endrin Aldehyde 7421934 0.76 a 0.81 a,j

117. Heptachlor 76448 0.52 9 0.00369 0.053 9 0.0036 9 0.00021 a,c 0.00921 a,c

118. Heptachlor Epoxlde 1024573 0.52 9 0.00389 0.053 9 0.00369 0.00010 a.c 0.00011 a.c

119-125, Polychlorinated 0.014 u 0.03 u 0.00017 c,v 0,00017 C,V

biphenyls (PCBs)

126. Toxaphene 8001352 0.73 0.0002 0.21 0.0002 0.00073 a,c 0.00075 a,c

Total Number of Criteria h 22 21 22 20 92 90

BILLING COOE 656Q-5!l-C
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(
Footnotes to Table in Parargraph (b)(1):

a. Criteria revised to reflect the Agency ql *
or RID, as contained in the Integrated Risk
Information System (IRIS) as of October 1,
1996. The fish tissue bioconcentration factor
(BCF) from the 1980 documents was retained
in each case.

b. Criteria apply to California waters except
for those waters subject to objectives in
Tables IlI-2A and IlI-2B of the San Francisco
Regional Water Quality Control Board's
(SFRWQCB) 1986 Basin Plan, that were
adopted by the SFRWQCB and the State
Water Resources Control Board, approved by
EPA, and which continue to apply.

c. Criteria are based on carcinogenicity of
10 (-6) risk.

d. Criteria Maximum Concentration (CMC)
equals the highest concentration of a
pollutant to which aquatic life can be
exposed for a short period of time without
deleterious effects. Criteria Continu'ous
Concentration (Ccq equals the highest
concentration of a pollutant to which aquatic
life can be exposed for an extended period
of time (4 days) without deleterious effects.
ug/L equals micrograms per liter.

e. Freshwater aquatic lifa criteria for metals
are expressed as a function of total hardness
(mg/L) in the watar body. The equations are
provided in matrix at paragraph (b)(2) of this
section. Values displayed above in tha matrix
correspond to a total hardness of 100 mg/l.

f. Freshwater aquatic life criteria for
pentachlorophenol are expressed as a
function of pH, and are calculated as follows:
Values displayed above in the matrix
correspond to a pH of 7.8. eMC =
exp(1.005(pH) - 4.869). ecc =
exp(1.005(pH) - 5.134).

g. This criterion is based on 304(a) aquatic
life criterion issued in 1980, and was issued
in one of the following documents: Aldrinl
Dieldrin (EPA 440/5-80-019), Chlordane
(EPA 440/5-80-027), DDT (EPA 440/5-80
038), Endosulfan (EPA 440/5-80-046),
Endrin (EPA 440/5-80-047), Heptachlor
(440/5-80-052), Hexachlorocyclohexane
(EPA 44015-80-054), Silver (EPA 440/5-80
071). The Minimum Data Requirements and
derivation procedures were different in the
1980 Guidelines than in the 1985 Guidelines.
For example, a "CMC" derived using the
1980 Guidelines was derived to be used as
an instantaneous maximum. If assessment is
to be done using an averaging period, the
values given should be divided by 2 to obtain
a value that is more comparable to a CMC
derived using the 1985 Guidelines.

h. These totals simply sum the criteria in
each column. For aquatic life, there are 23
priority toxic pollutants with some type of
freshwater or saltwater, acute or chronic
criteria. For human health, there are 92
priority loxic pollutants with either "water +
organism" or "organism only" criteria. Note
that these totals count chromium as one
pollutant even though EPA has developed
criteria based on two valence slales. In the
matrix, EPA has assigned numbers Sa and sb
to the criteria for chromium to reflect the fact
that the list of 126 priority pollutants
includes only a single listing for chromium.

i. eri teria for these metals are expressed as
a function of the water-effect ratio, WER, as
defined in paragraph (c) of this section. CMC

= column Bl or Cl value x WER; CCC =
column B2 or C2 value x WER.

j. No criterion for protection of human
health from consumption of aquatic
organisms (excluding water) was presented
in the 1980 criteria document or in the 1986
Quality Criteria for Water. Nevertheless,
sufficient information was presented in the
1980 document to allow a calculation of a
criterion, even though the results of such a
calculation were not shown in the document.

k. The CWA 304(a) criterion for asbestos is
the MCL.

I. [Reserved]
m. These freshwater and saltwater criteria

for metals are expressed in terms of the
dissolved fraction of the metal in the water
column. Criterion values were calculated by
using EPA's Clean Water Act 304(a) guidance
values (described in the total recoverable
fraction) and then applying the conversion
factors in § 131.36(b)(1) and (2).

n. EPA is not promulgating human health
criteria for these contaminants. However,
permit authorities should address these
contaminants in NPDES permit actions using
the State's existing narrative criteria for
toxics.

o. These criteria were promulgated for
specific waters in California. in the National
Toxics Rule ("NTR"), at § 131.36. The
specific waters to which the NTR criteria
apply include: Waters of the State defined as
bays or estuaries and waters of the State
defined as inland, i.e., all surface waters of
the State not ocean waters. These waters
specifically include the San Francisco Bay
upstream to and including Suisun Bay and
the Sacramento-San Joaquin Delta. This
section does not apply instead of the NTR for
this criterion.

p. A criterion of 20 ugll was promulgated
for specific waters in California in the NTR
and was promulgated in the total recoverable
form. The specific waters to which the NTR
criterion applies include: Waters of the San
Francisco Bay upstream to and including
Suisun Bay and the Sacramento-San Joaquin
Delta; and waters of Salt Slough, Mud Slough
(north) and the San Joaquin River, Sack Dam
to the mouth of the Merced River. This
section does not apply instead of the NTR for
this criterion. The State of California adopted
and EPA approved a site specific criterion for
the San Joaquin River, mouth of Merced to
Vernalis; therefore, this section does not
apply to these waters.

q. This criterion is expressed in the total
recoverable form. This criterion was
promulgated for specific waters in California
in the NTR and was promulgated in the total
recoverable form. The specific waters to
which the NTR criterion applies include:
Waters of the San Francisco Bay upstream to
and including Suisun Bay and the
Sacramento-San Joaquin Delta; and waters of
Salt Slough, Mud Slough (north) and the San
Joaquin River, Sack Dam to Vernalis. This
criterion does not apply instead of the NTR
for lhese waters. This criterion applies to
additional waters of the United States in the
State of California pursuant to 40 CFR
131.38(c). The State of California adopted
and EPA approved a site-specific criterion for
the Grassland Water District, San Luis
National Wildlife Refuge, and the Los Banos

State Wildlife Refuge; therefore, this criterion
does not apply to these waters,

r. These criteria ware promulgated for
specific waters in California in the NTR. The
specific waters to which the NTR criteria
apply include: Waters of the State defined as
bays or estuaries including the San Francisco
Bay upstream to and including.Suisun Bay
and the Sacramento-San Joaquin Delta. This
section does not apply instead of the NTR for
these criteria.

s. These criteria were promulgated for
specific waters in California in the NTR. The
specific waters to which the NTR criteria
apply include: Waters of the Sacramento-San
Joaquin Delta and waters of the State defined'
as inland ( i.e., all surface waters of the State
not bays or estuaries or ocean) that include
a MUN use designation. This section does
not apply instead of the NTR for these
criteria.

t. These criteria were promulgated for
specific waters in California in the NTR. The
specific waters to which the NTR criteria
apply include: Waters of the State defined as
bays and estuaries including San Francisco·
Bay upstream to and including Suisun Bay
and the Sacramento-San Joaquin Delta; and
waters of the State defined as inland (i.e., all
surface waters of the State not bays or
estuaries or ocean) without a MUN use
designation. This section does not apply
instead of the NTR for these criteria.

u. PCBs are a class of chemicals which
include aroclors 1242, 1254, 1221, 1232,
1248,1260, and 1016, CAS numbers
53469219,11097691,11104282,~1141165,

12672296,11096825, and 12674112,
respectively. The aquatic life criteria apply to
the sum of this set of seven aroclors.

v. This criterion applies to total PCBs, e.g.,
the sum of all congener or isomer or homolog
or aroclor analyses.

w. This criterion has been recalculated
pursuant to the 1995 Updates: Water Quality
Criteria Documents for the Protection of
Aquatic Life in Ambient Water, Office of
Water, EPA-820-B-96-D01, September 1996.
See also Great Lakes Water Quality Initiative
Criteria Documents for the Protection of
Aquatic Life in Ambient Water, Office of
Water, EPA-80-B-95-D04, March 1995_

x. The State of California has adopted and
EPA has approved site specific criteria for the
Sacramento River (and tributaries) above
Hamilton.City; therefore, these criteria do not
apply to these waters.

General Notes to Table in Paragraph (b)l1)

1. The table in this paragraph (b)(l) lists all
of EPA's priority toxic pollutants whether or
not criteria guidance are available. Blank
spaces indicate the absence of national
section 304(a) criteria guidance. Because of
variations in chemical nomenclature systems,
this listing of toxic pollutants does not
duplicate the listing in Appendix A to 40
CFR Part 423-126 Priority Pollutants. EPA
has added the Chemical Abstracts Service
(CAS) registry numbers, which provide a
unique identification for each chemical.

2. The following chemicals have
organoleptic-based criteria recommendations
that are not included on this chart: zinc, 3
methyl-4-chlorophenoL
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3. Freshwater and saltwater aquatic life
criteria apply as specified in paragraph (c)(3)
of this section.

(2) Factors for Calculating Metals
Criteria. Final CMC and CCC values

should be rounded to two significant
figures.

(i) CMC = WER x (Acute Conversion
Factor) x (exp{mA[ln
[hardnesslJ+b,d)

iii) CCC =WER x (Acute Conversion
Factor) x (exp{mdln .
(hardness)J+bc})

(iH) Table 1 to paragraph (b)(2) of this
section:

Metal

Cadmium ..
Copper .
Chromium (III) .
Lead ..
Nickel ..
Silver .
Zinc .

Note to Table 1: The term "exp" represents the base e exponential function.

(iv) Table 2 to paragraph [b)(2) of this section:

mA bA me be

1.128 -3.6867 0.7852 -2.715
0.9422 -1.700 0.8545 -1.702
0.8190 3.688 0.8190 1.561
1.273 -1.460 1.273 -4.705
0.8460 2.255 0.8460 0.0584
1.72 -6.52
0.8473 0.884 0.8473 0.884

Metal
Conversion fac

tor (CF) for
freshwater acute

criteria

CF for fresh
water chronic

criteria
CF for saltwater

acute criteria
CF' for salt
water chronic

criteria

Antimony ..
Arsenic ..
Beryllium ..
Cadmium ~ ..
Chromium (Iii) .
Chromium (VI) ..
Copper ..
Lead ..
Mercury ..
Nickel .
Selenium ..
Silver .
Thallium .
Zinc .

(d) (d) (d) (d)
1.000 1.000 1.000 1.000

(d) (d) (d) (d)
bO.944 bO.909 0.994 0.994

0.316 0.860 (d) (d)
0.982 0.962 0.993 0.993
0.960 0.960 0.83 0.83

b 0.791 bO.791 0.951 0.951
............................ .......................... .......................... ..........................

0.998 0.997 0.990 0.990
............................ (e) 0.998 0.998

0.85 (d) 0.85 (d)
(d) (d) (d) (d)
0.978 0.986 0.946 0.946

Footnotes to Table 2 of Paragraph (b)(2):
• Conversion Factors for chronic marine criteria are not currently available. Conversion Factors for acute marine criteria have been used for

both acute and chronic marine criteria.
b Conversion Factors for these pollutants in freshwater are hardness dependent. CFs are based on a hardness of 100 mgtl as calcium car

bonate (CaCO,). Other hardness can be used; CFs should be recalculated using the equations in table 3 to paragraph (b)(2) of this section.
e Bioaccumulative compound and inappropriate to adjust to percent dissolved.
d EPA has not published an aquatic life criterion value.

Nole to Table 2 of Paragraph (b)(2): The
lerm "Conversion Factor" represents the
recommended conversion factor for
converting a metal criterion expressed as the
total recoverable fraction in the water column
to a criterion expressed as the dissolved

fraction in the water column. See "Office of
Water Policy and Technical Guidance on
Interpretation and Implementation of Aquatic
Life Metals Criteria", October 1,1993, by
Martha G. Prothro, Acting Assistant
Administrator for Water available from Water

Acute

Resource Center, USEPA. Mailcode RC4100,
M Street SW, Washington, DC, 20460 and the
note to § 131.36(b)(1),

(v) Table 3 to paragraph (b)[2) ofthis
section:

Chronic

Cadmium CF=1.136672-[(ln {hardness}} (0.041838}J CF" 1.101672-[(ln {hardness)}(0.041838)J
Lead CF=1.46203-[(In {hardness}}(0.145712}J CF = 1.46203-[(ln {hardness}}(0.145712}]

(

[c) Applicability. (1) The criteria in
paragraph [b) of this section apply to the
State's designated uses cited in
paragraph (d) of this section and apply
concurrently with any criteria adopted
by the State, except when State
regulations contain criteria which are
more stringent for a particular parameter
and use, or except as provided in
footnotes p, q, and x to the table in
paragraph [b)(1J of this section.

(2) The criteria established in this
section are subject to the State's general

rules of applicability in the same way
and to the same extent as are other
Federally-adopted and State-adopted
numeric toxics criteria when applied to
the same use classifications including
mixing zones, and low flow values
below which numeric standards can be
exceeded in flowing fresh waters.

[i) For all waters with mixing zone
regulations or implementation
procedures. the criteria apply at the
appropriate locations within or at the
boundary of the mixing zones;

otherwise the criteria apply throughout
the water body including at the point of
discharge into the water body.

iii) The State shall not use a low flow
value below which numeric standards
can be exceeded that is less stringent
than the flows in Table 4 to paragraph
(c)(2) of this section for streams and
rivers.

[iii) Table 4 to paragraph [c)(2) of this
section:
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Note to Table 4 ofParagraph (c)(2): 1. CMC
(Criteria Maximum Concentration) is the
water quality criteria to protect against acute
effects in aquatic life and is the highest
instream concentration of a priority toxic
pollutant consisting of a short-term average
not to be exceeded more than once every
three years on the average.

2. CCC (Continuous Criteria Concentration)
is the water quality criteria to protect against
chronic effects in aquatic life and is the
highest in stream concentration of a priority
toxic pollutant consisting of a 4-day average
not to be exceeded more than once every
three years on the average.

3. 1 Q 10 is the lowest one day flow with
an average recurrence frequency of once in
10 years detennined hydrologically.

4. 1 B 3 is biologically based and indicates
an allowable exceedence of once every 3
years. It is determined by EPA's'
computerized method (DFLOW model).

5. 7 Q 10 is the lowest average 7
consecutive day low flow with an average
recurrence frequency of once in 10 years
determined hydrologically.

6. 4 B 3 is biologically based and indicates
an allowable exceedence for 4 consecutive
days once every 3 years. It is determined by
EPA's computerized method (DFLOW
modell.

(iv) If the State does not have such a
low flow value below which numeric
standards do not apply, then the criteria
included in paragraph (d) of this section
apply at all flows.

(v) If the CMC short-term averaging
period, the CCC four-day averaging
period, or once in three-year frequency
is inappropriate for a criterion or the
site to which a criterion applies, the
State may apply to EPA for approval of
an alternative averaging period,
frequency, and related design flow. The
State must submit to EPA the bases for
any alternative averaging period,
frequency, and related design flow..
Before approving any change, EPA wiII
publish for public comment, a
document proposing the change.

(S) The freshwater and saltwater
aquatic life criteria in the matrix in
paragraph (b)(1) of this section apply as
follows:

(i) For waters in which the salinity is
equal to or less than 1 part per thousand
95% or more of the time, the applicable
criteria are the freshwater criteria in
Column B;

(

(

Criteria

Aquatic Life Acute
Criteria (CMC).

Aquatic Life Chronic
Criteria (CCC).

Human Health Cri
teria.

Design flow

1 0 10 or 1 B 3

70100r4B3

Harmonic Mean Flow

(ii) For waters in which the salinity is
equal to or greater than 10 parts per
thousand 95% or more of the time, the
applicable criteria are the saltwater
criteria in Column C except for
selenium in the San Francisco Bay
estuary where the applicable criteria are
the freshwater criteria in Column B
(refer to footnotes p and q to the table
in paragraph (b)(l) of this section); and

(iii) For waters in which the salinity
is between 1 an<;l10 parts per thousand
as defined in paragraphs (c)(3)(i) and (ii)
of this section, the applicable criteria
are the more stringent of the freshwater
or saltwater criteria. However, the
Regional Administrator may approve
the use of the alternative freshwater or
saltwater criteria if scientifically
defensible information and data
demonstrate'that on a site-specific basis
the biology of the water body is
dominated by freshwater aquatic life
and that freshwater criteria are more
appropriate; or conversely, the biology
of the water body is dominated by
saltwater aquatic life and that saltwater
criteria are more appropriate. Before
approving any change, EPA will publish
for public comment a document
proposing the change.

(4) Application ofmetals criteria. (i)
For purposes of calculating freshwater
aquatic life criteria for metals from the
equations in paragraph (b)(2) of this
section, for waters with a hardness of
400 mg!l or less as calcium carbonate,
the actual ambient hardness ofthe
surface water shall be used in those
equations. For waters with a hardness of
over 400 mg!l as calcium carbonate, a
hardness of 400 mglI as calcium
carbonate shall be used with a default
Water-Effect Ratio (WER) of 1, or the
actual hardness of the ambient surface
water shall be used with a WER. The
same provisions apply for calculating
the metals criteria for the comparisons
provided for in paragraph (c)(3)(iii) of
this section.

(ii) The hardness values used shall be
consistent with the design discharge
conditions established in paragraph
(c)(2) of this section for design flows
and mixing zones.

(iii) The criteria for metals
(compounds #1--#13 in the table in
paragraph (b)(l) of this section) are
expressed as dissolved except where
otherwise noted. For 'purposes of
calcula ting aquatic life criteria for
metals from the equations in footnote i
to the table in paragraph (b)(l) of this
section and the equations in paragraph
(b)(2) of this section, the water effect

ratio is generally computed as a specific
pollutant's acute or chronic toxicity
value measured in water from the site
covered by the standard, divided by the
respective acute or chronic toxicity
value in laboratory dilution water. To
use a water effect ratio other than the
default of 1, the WER must be
determined as set forth in Interim
Guidance on Determination and Use of
Water Effect Ratios, U.S. EPA Office of
Water, EPA-823-B-94-Q01, February
1994, or alternatively, other
scientifically defensible methods
adopted by the State as part of its water
quality standards program and approved
by EPA. For calculation of criteria using
site-specific values for both the
hardness and the water effect ratio, the
hardness used in the equations in
paragraph (b)(2) of this section must be
determined as required in paragraph
(c)(4)(ii) of this section. Water hardness
must be calculated from the measured
calcium and magnesium ions present,
and the ratio of calcium to magnesium
should be approximately the same in
sta:ndard laboratory toxicity testing
water as in the site water.

(d)(l) Except as speCified in paragraph
(d)(S) ofthis section, all waters assigned
any aquatic life or human health use
classifications in the Water Quality
Control Plans for the various Basins of
the State ("Basin Plans") adopted by the
California State Water Resources
Control Board ("SWRCB"), except for
ocean waters covered by the Water
Quality Control Plan for Ocean Waters
of California ("Ocean Plan") adopted by
the SWRCB with resolution Number gO
27 on March 22, 1990, are subject to the
criteria in paragraph (d)(2) of this
section, without exception. These
criteria apply to waters identified in the
Basin Plans. More particularly, these
criteria apply to waters identified in the
Basin Plan chapters designating
beneficial uses for waters within the
region. Although the State has adopted
several use designations for each of
these waters, for purposes of this action,
the specific standards to be applied in
paragraph (d)(2) of this section are based
on the presence in all waters of some
aquatic life designation and the
presence or absence of the MUN use
designation (municipal and domestic
supply), (See Basin Plans for more
detailed use definitions.)

(2) The criteria from the table in
paragraph (b)(l) of this section apply to
the water and use classifications defined
in paragraph (d)(l) of this section as
follows:
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Water and use classification Applicable criteria

(il All inland waters of the United States or enclosed bays (A) Columns Bl and B2-all pollutants
and estuaries that are waters of the United States that in- (B) Columns Cl and C2-all pollutants
elude a MUN use designation. (C) Column Dl-all pollutants

(ii) All inland waters of the United States or enclosed bays (A) Columns Bl and B2-all pollutants
and estuaries that are waters of the United States that do (B) Columns Cl and C2-all pollutants
not include a MUN use designation. (C) Column D2-all pollutants

(3) Nothing in this section is intended
to apply instead of specific criteria.
including specific criteria for the San
Francisco Bay estuary, promulgated for
California in the National Toxics Rule at
§ 131.36.

(4) The human health criteria shall be
applied at the State-adopted 10 (- 6)
risk level.

(5) Nothing in this section applies to
waters located in Indian Country.

(e)ScheduJes of compliance. (1) It is
presumed that new and existing point
source dischargers will promptly
comply with any new or more
restrictive water quality-based effluent
limitations ("WQBELs") based on the
water quality criteria set forth in this
section.

(2) When a permit issued on or after
May 18, 2000 to a new discharger
contains a WQBEL based on water
quality criteria set forth in paragraph (b)
of this section, the permittee shall
comply with such WQBEL upon the
commencement of the discharge. A new
discharger is defined as any building,
structure, facility, or installation from
which there is or may be a "discharge
of pollutants" (as defined in 40 CFR
122.2) to the State of California's inland
surface waters or enclosed bays and
estuaries, the construction of which
commences after May 18, 2000.

(3) Where an existing discharger
reasonably believes that it will be

. infeasible to promptly comply with a
new or more restrictive WQBEL based
on the water quality criteria set forth in
this section, the discharger may request
approval from the permit issuing
authority for a schedule of compliance.

(4) A compliance schedule shall
require compliance with WQBELs based
on water quality criteria set forth in
paragraph (b) ofthis section as soon as
possible, taking into account the
dischargers' technical ability to achieve
compliance with such WQBEL.

(5) If the schedule of compliance
exceeds one year from the date of permit
issuance, reissuance or modification,
the schedule shall set forth interim
requirements and dates for their
achievement. The dates of completion
between each requirement may not
exceed one year. If the time necessary
for completion of any requirement is
more than one year and is not readily
divisible into stages for completion, the
permit shall require, at a minimum,
specified dates for annual submission of
progress reports on the status of interim
requirements.

(6) In no event shall the permit
issuing authority approve a schedule of
compliance for a point source discharge

which exceeds five years from the date
of permit issuance, reissuance', or
modification, whichever is sooner.
Where shorter schedules of compliance
are prescribed or schedules of
compliance are prohibited by law, those
provisions shall govern.

(7) If a schedule of compliance
exceeds the term of a permit, interim
permit limits effective during the permit
shall be included in the permit and
addressed in the permit's fact sheet or
statement of basis. The administrative
record for the permit shall reflect final
permit limits and final compliance
dates. Final compliance dates for final
permit limits, which do not occur
during the term of the permit, must
occur within five years from the date of
issuance, reissuance or modification of
the permit which initiates the
compliance schedule. Where shorter
schedules of compliance are prescribed
or schedules of compliance are
prohibited by law, those provisions
shall govern.

(8) The provisions in this paragraph
(e). Schedules of compliance, shall
expire on May 18, 2005.

[FR Doc. OD-l11 06 Filed 5-17-00; 8:45 wll)
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LEXSTAT CA. CONST ART 13B § 6
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7, AND 8, AND URGENCY LEGISLATION THROUGH CH 27 OF THE 2010 REGULAR SESSION

CONSTITUTION OF THE STATE OF CALIFORNIA
Article XIII B. GOVERNMENT SPENDING LIMITATION

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY

Cal Const, Art. XllJ B § 6 (2009)

§ 6. Reimbursement for new programs and services

(a) Whenever the Legislature or any state agency mandates a new program or higher level of service on any local gov
ernment, the State shall provide a subvention of funds to reimburse that local government for the costs of the program or
increased level of service, except that the Legislature may, but need not, provide a subvention of funds for the following
mandates:

(1) Legislative mandates requested by the local agency affected.

(2) Legislation defining a new crime or changing an existing definition of a crime.

(3) Legislative mandates enacted prior to January I, 1975, or executive orders or regulations initially imple
menting legislation enacted prior to January I, 1975. (b)

(1) Except as provided in paragraph (2), for the 2005-06 fiscal year and every subsequent fiscal year, for a
mandate for which the costs of a local government claimant have been determined in a preceding fiscal year to be paya
ble by the State pursuant to law, the Legislature shall either appropriate, in the annual Budget Act, the full payable
amount that has not been previously paid, or suspend the operation of the mandate for the fiscal year for which the an
nual Budget Act is applicable in a manner prescribed by law.

(2) Payable claims for costs incurred prior to the 2004-05 fiscal year that have not been paid prior to the 2005-06
fiscal year may be paid over a term of years, as prescribed by law.

(3) Ad valorem property tax revenues shall not be used to reimburse a local government for the costs of a new
program or higher level of service.

(4) This subdivision applies to a mandate only as it affects a city, county, city and county, or special district.

(5) This subdivision shall not apply to a requirement to provide or recognize any procedural or substantive protec
tion, right, benefit, or employment status of any local government employee or retiree, or of any local government em
ployee organization, that arises from, affects, or directly relates to future, current, or past local government employment
and that constitutes a mandate subject to this section. (c) A mandated new program or higher level of service includes a
transfer by the Legislature J1"om the State to cities, counties, cities and counties, or special districts of complete or partial
financial responsibility for a required program for which the State previously had complete or partial financial responsi
bility.
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HISTORY:

Adopted November 6, 1979. Amendment approved by voters, Prop. lA, effective November 3,2004.

NOTES:

Amendments:

2004 Amendment:

(1) Designated the former section to be subd (a); (2) generally eliminated "such" in the introductory clause ofsubd
(a); (3) redesignated former subds (a)-(c) to be subds (a)(1)-(a)(3); (4) substituted the period for the semicolon at the end
of subd (a)(1); (5) substituted the period for "; or" at the end of subd (a)(2); and (6) added subds (b) and (c).

Note

Stats 2004 ch 216 provides:

SEC. 34. Notwithstanding any other law, the Commission on State Mandates shall, on or before December 31,
2005, reconsider its decision in 97-TC-23, relating to the Standardized Testing and Reporting (STAR) program
mandate, and its parameters and guidelines for calculating the state reimbursement for that mandate pursuant to Section
6 ()fArticle X111 B o/the California Constitution for each of the following statutes in light of federal statutes enacted and
state court decisions rendered since these statutes were enacted:

(a) Chapter 975 of the Statutes of 1995.

(b) Chapter 828 of the Statutes of 1997.

(c) Chapter 576 of the Statutes of2000.

(d) Chapter 722 of the Statutes of 200 1.

Stats 2004 ch 316 provides:

SEC. 2. The Legislature hereby finds and declares that, notwithstanding a prior determination by the Board of Con
trol, acting as the predecessor agency for the Commission on State Mandates, and pursuant to subdivision (d) ofSection
17556 o/the Government Code, the state-mandated local program imposed by Chapter 1] 3] of the Statutes of 1975 no
longer constitutes a reimbursable mandate under Section 6 o/Article XIllB ()fthe California Constitution because sub
division (e) of Section 2207 o/the Public Resources Code, as added by Chapter 1097 of the Statutes of 1990, confers on
local agencies subject to that mandate authority to levy fees sufficient to pay for the mandated program.

SEC. 3. Notwithstanding any other provision oflaw, by January 1,2006, the Commission on State Mandates shall
reconsider whether each of the following statutes constitutes a reimbursable mandate under Section 6 o/Article X111 B 0/
the California Constitution in light of federal statutes enacted and federal and state court decisions rendered since these
statutes were enacted:

(a) Sex offenders: disclosure by law enforcement officers (97-TC-15; and Chapters 908 and 909 of the Statutes of
1996, Chapters 17, 80, 817, 818, 819, 820, 821, and 822 of the Statutes of 1997, and Chapters 485, 550, 927, 928, 929,
and 930 of the Statutes of 1998).

(b) Extended commitment, Youth Authority (98-TC-13; and Chapter 267 of the Statutes of 1998).

(c) Brown Act Reforms (CSM-4469; and Chapters 1136, 1137, and 1138 of the Statutes of 1993, and Chapter 32
of the Statutes of 1994).

(d) Photographic Record of Evidence (No. 98-TC-07; and Chapter 875 of the Statutes of 1985, Chapter 734 of the
Statutes of 1986, and Chapter 382 of the Statutes of 1990).
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SEC. 4. The Legislature hereby finds and declares that the following statutes no longer constitute a reimbursable
mandate under Section 6 ofArticle XIIIB ofthe California Constitution because provisions containing the reimbursable
mandate have been repealed:

(a) Democratic Party presidential delegates (CSM-4131; and Chapter 1603 of the Statutes of 1982 and Chapter 8
of the Statutes of 1988, which enacted statutes that were repealed by Chapter 920 of the Statutes of 1994).

(b) Short-Doyle case management, Short-Doyle audits, and residential care services (CSM-4238; and Chapter 815
of the Statutes of 1979, Chapter 1327 of the Statutes of 1984, and Chapter 1352 of the Statutes of 1985, which enacted
statutes that were repealed by Chapter 89 ofthe Statutes of 1991).

Cl'OSS References:

Appropriation and payment of amount due to cities, counties and special districts for which reimbursement is re
quired under Cal Canst Art. XIII B § 6 as of June 30, 1995: Gov C § 17617.

Subvention offunds to reimburse local governments: Gov C §§ 17500 et seq.

Collateral References:

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 466 "Public Entities And Officers: Taxpayers' Actions".

7 Witkin Summary (lOth ed) Constitutional Law § 148.

9 Witkin Summary (lOth ed) Taxation §§ 118, 119, 120, 121, 122.

Law Review Articles:

Educational financing mandates in California: reallocating the cost of educating immigrants between state and local
governmental entities. 35 Santa Clara LR 367.

Attorney General's Opinions:

Judicial arbitration is mandated by the Legislature for municipal courts within the meaning of Cal Canst., art.
X1JlB, § 6 as to arbitration based upon stipulation or plaintiff election. It is also mandated within the meaning of Article
XIlIB, § 6 as to "court ordered" arbitration resulting from a local comt rule adopted after July 1, 1980, the effective date
of Article XIIIB. Cal. Canst., Art. XIIIB, § 6 contemplates that the state should provide a subvention of funds to reim
burse counties for the costs of the judicial arbitration in municipal courts. Reimbursement, however, is still subject to
appropriation of funds by the Legislature. 64 Ops. Cal. Atty. Gen. 261.

Commission on State Mandates does have authority to reconsider prior final decision relating to existence or non
existence of state mandated costs, where prior decision was contrary to law. 72 Ops. Cal. Atty. Gen 173.

Hierarchy Notes:

Art. XIlI B Note

NOTES OF DECISIONS 1. In General 2. Purpose 3. Definitions 4. Jurisdictional Issues 5. New Program Mandated 6.
New Program Not Mandated 7. Other Issues

. In General
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An enactment may have an "operative" date different :6:om its "effective" date, and does not operate retroactively
merely because some of the facts or conditions upon which its application depends came into existence prior to its
enactment. It should not be given a retroactive application unless it is clear that the Legislature so intended. Thus, the
construction of Cal. Canst.. art. XIII B, § 6, as requiring that local governments be reimbursed for costs incurred as a
result of mandates enacted between January 1, 1975 and July 1, 1980, but that reimbursement did have to begin until the
latter date, which was the effective date of the statute, did not constitute an impermissible retroactive operation. The
provision would operate prospectively after its effective date, albeit with respect to mandates both after that date and
those in effect between January 1, 1975, and that date. City ofSacramento v. State ofCalifornia (1984, Cal App 3d Dist)
156 Cal App 3d 182, 203 Cal Rptr 258, 1984 Cal App LE)(JS 2079, overruled County ofLos Angeles v. State ofCalifor
nia (1987) 43 Cal 3d 46,233 Cal Rptr 38, 729 P2d 202,1987 Cal LRY1S 273.

Generally, principles of construction applicable to statutes are also applicable to constitutional provisions. Thus, in
construing Cal. Canst., art. XIII B, § 6, which was effective on July 1, 1980, and provided that reimbursement oflocal
governments was required for any "new program or higher level of service" mandated by the state, but also provided
that reimbursement was permissive for legislative mandates enacted prior to January 1, 1975, the proper construction
was that, for legislative mandates enacted between January 1, 1975, and July 1, 1980, the "window period" of the sta
tute, reimbursement was required but did not have to begin until the statute's effective date. This construction accorded
with the rule of expressio unius est exc!usio alterius--where the electorate had specified an exception to the general rule
of mandatory reimbursement (prior to January 1, 1975), other exceptions were not to be implied or presumed. A con
struction that reimbursement was permissive for the window period would have rendered the exception for pre-I975
mandates meaningless. City ofSacramento v. State ofCalifornia (1984, Cal App 3d Dist) 156 Cal App 3d 182, 203 Cal
Rptr 258, 1984 Cal App LEXIS 2079, overruled County ofLos Angeles v. State ofCalifornia (1987) 43 Cal 3d 46, 233
Cal Rptr 38, 729 P2d 202, 1987 Cal LEXIS 273.

Cal. Canst., art. XIl1 B, § 6, requiring the Legislature to reimburse local governments for expenses incurred as a
result of state law, does not authorize courts to act if the Legislature fails to appropriate funds for this purpose. Although
such a legislative failure might frustrate the constitutional intent, the question of whether to appropriate funds is still
exclusively a matter of legislative discretion, unless the electorate directly appropriates such funds by its own vote. City
ofSacramento v. California State Legislature (1986, Cal App 3d Dist) 187 Cal App 3d 393,231 Cal Rptr 686, 1986 Cal
App LEXiS 2261.

The subvention provisions of Cal. Const., art. XlII B, § 6, operate so as to require the state to reimburse counties
for state-mandated costs incurred between January I, 1975, and June 30, 1980. The amendment, which became effective
on July I, 1980, provided that the Legislature "may, but need not," provide reimbursement for mandates enacted before
January I, 1975. Nevertheless, the Legislature must reimburse mandates passed after that date, even though the state did
not have to begin reimbursement until the effective date of the amendment. Carmel Valley Fire Protection Dist. v. State
ofCalifornia (1987, Cal App 2d Dist) 190 Cal App 3d 521,234 Cal Rptr 795,1987 Cal App L£YJS 1266.

The concepts of reimbursable state-mandated costs in Cal. Const., art. Xlll B, requiring that the state reimburse lo
cal governments for the costs of state-mandated new programs or higher levels of service, and former Rev. & Tax.
Code, §§ 2207, 2231, are identical. City ofSacramento v. State ofCalifornia (1990) 50 Cal 3d 51,266 Cal Rptr 139,
785 P2d 522, 1990 Cal LFXIS 148.

State reimbursement statute, Gov C § 17556(d) was facially constitutional because it did not create a new exception
to reimbursement as required by Cal Const Art XilI B § 6. County olFresno v. State (1991) 53 Cal 3d 482,280 Cal
Rptr 92,808 nd235, 1991 Cal LUIS 1363.

Gov C § 17500-17630 was enacted to implement Cal Canst Art XlIi B § 6. County o.lFresno v. State (1991) 53 Cal
3d 482,280 Cal Rptr 92,808 P2d 235,1991 Cal LEXIS 1363.

As a matter of law, no provision mandates the reimbursement of costs incurred under California Occupational
Safety and Health Administration (Cal/OSHA), and thus a school district, seeking reimbursement for its expenditures
complying with Cal/OSHA, had no right to reimbursement. Cal/OSHA was enacted in 1973. By its terms, Cal. Const.,
art. XlII B, § 6 (reimbursement to local governments for new programs and services), enacted in 1975, allows but does
not require reimbursements for funds expended complying with prior legislation. Also, the Legislature enacted reim
bursement provisions in 1980 (Gov. Code, § 17500 et seq.), and later repealed Rev. & Tax. Code, §§ 2207.5,2231, also
dealing with reimbursement. These legislative acts effectively preclude reimbursement for compliance with legislation
enacted before 1975. Los Angeles Unified School Dist. v. State ofCalifornia (1991, Cal App 2d Dist) 229 Cal App 3d
552,280 Cal Rptr 237, 1991 Cal App LUIS 372.
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Since Cal. Const., art. XIII B, requiring subvention for state mandates enacted after Jan. 1, 1975, had an effective
date of July 1, 1980, a local agency may seek subvention for costs imposed by legislation after Jan. 1, 1975, but reim
bursement is limited to costs incurred after July 1, 1980. Reimbursement for costs incurred before July 1, 1980, must be
obtained, if at all, under controlling statutory law. Hayes v. Commission on State Mandates (1992, Cal App 3d Dist) II
CalApp 4th 1564.15 Cal Rptr 2d 547,1992 CaIAppLEJl.IS 1498.

Since the statutory scheme (Gov. Code, § 17500 et seq.) for resolution of state mandate claims arising under Cal.
Const., art. XIII B, § 6, contemplates that the Legislature will appropriate funds in a claims bill to reimburse an affected
entity for state-mandated expenditures made prior to its enactment, the date the Legislature deletes 'such funds is also the
point at which a nonstatutory cause of action logically accrues for the reimbursement of expenditures that are not reco
verable under the statutory procedure. Berkeley Unified School Dist. v. State ofCalifornia (1995, Cal App 3d Dist) 33
Cal App 4th 350,39 Cal Rptr 2d 326, 1995 Cal App LEXIS 264, review denied (1995, Cal) 1995 Cal L.&Y1S 4298.

In enacting Gov. Code, § 17500 et seq., the Legislature established the Commission on State Mandates as a qua
si-judicial body to carry out a comprehensive administrative procedure for resolving claims for reimbursement of
state-mandated local costs arising out of Cal. Const., art. XIII B, § 6. The Legislature did so because the absence of a
uniform procedure had resulted in inconsistent rulings on the existence of state mandates, unnecessary litigation, reim
bursement delays, and, apparently, resultant uncertainties in accommodating reimbursement requirements in the budge
tary process. It is apparent from the comprehensive nature of this legislative scheme, and from the Legislature's ex
pressed intent, that the exclusive remedy for a claimed violation of Cal. Const., art. XIH B, § 6, lies in these procedures.
The statutes create an administrative forum for resolution of state mandate claims, and establish procedures that exist
for the express purpose of avoiding multiple proceedings, judicial and administrative, addressing the same claim that a
reimbursable state mandate has been created. In short, the Legislature has created what is clearly intended to be a com
prehensive and exclusive procedure by which to implement and enforce Cal. Const., art. XI11 B, § 6. Thus, the statutory
scheme contemplates that the commission, as a quasi-judicial body, has the sole and exclusive authority to adjudicate
whether a state mandate exists. Redevelopment Agency v. California Comm'n on State Mandates (1996, Cal App 4th
Dist) 43 Cal App 4th 1188,51 Cal Rptr 2d 100, 1996 Cal App LEXIS 267.

Rules of constitutional interpretation require that constitutional limitations and restrictions on legislative power are
to be construed strictly and are not to be extended to include matters not covered by the language used. Policymaking
authority is vested in the Legislature, and neither arguments as to the wisdom of an enactment nor questions as to the
motivation ofthe Legislature can serve to invalidate particular legislation. Under these principles, there is no basis for
applying Cal. Const., art. XIII B, § 6, which imposes limits on the state's authority to mandate new programs or in
creased services on local governmental entities, as an equitable remedy to cure the perceived unfairness resulting iiom
political decisions on funding priorities. City ofSan Jose v. State ofCalifornia (1996, Cal App 6th Dist) 45 Cal App 4th
1802,53 Cal Rptr 2d 521, 1996 Cal App LEXIS 520, review denied (1996, Cal) 1996 Cal LEXIS 5314.

A claimant that elects to discontinue participation in a state optional funded program does not face certain and se
vere penalties such as double taxation or other "draconian" consequences, but simply must adjust to the withdrawal of
grant money along with the lifting of program obligations, and such circumstances do not constitute a reimbursable state
mandate for purposes of Cal. Const. art. XIII B, § 6. Department ofFinance v. Commission on State Mandates (2003)
30 Cal 4th 727, 134 Cal Rptr 2d 237, 68 P3d 1203,2003 Cal LEXIS 3353.

Simply because a state law or order may increase the costs borne by local government in providing services, this
does not necessarily establish that the law or order constitutes an increased or higher level of the resulting "service to
the public" under Cal Const Art XIII B, § 6 and Gov C § 17514. San Diego Unified School Dist. v. COlJlmission on State
lvJandates (2004) 33 Cal 4th 859. 16 Cal Rptr 3d 466,94 P3d 589,2004 Cal LEXIS 7079.

2. Purpose

When the voters adopted Cal. Const., art. XIH B, § 6 (reimbursement to local agencies for new programs and ser
vices), their intent was not to require the state to provide subvention whenever a newly enacted statute resulted inciden
tally in some cost to local agencies. Rather, the drafters and the electorate had in mind subvention for the expense or
increased cost of programs administered locally, and for expenses occasioned by laws that impose unique requirements
on local governments and do not apply generally to all state residents or entities. County ofLos Angeles v. State ofCal
ifornia (1987) 43 Cal 3d 46,233 Cal Rptr 38, 729 P2d 202, 1987 Cal LEXIS 273.

The goals of Cal. Const.. art. XJII B, § 6 (reimbursement to local agencies for new programs and services), were to
protect residents from excessive taxation and government spending, and to preclude a shift of financial responsibility for
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governmental functions from the state to local agencies. Since these goals can be achieved in the absence of state sub
vention for the expense of increases in workers' compensation benefit levels for local agency employees, the adoption of
art. XIII B, § 6, did not effect a pro tanto repeal of Cal. Canst., art. XIV, § 4, which gives the Legislature plenary power
over workers' compensation. County ofLos Angeles v. State ofCalifornia (1987) 43 Cal 3d 46, 233 Cal Rptr 38, 729
P2d 202,1987 Cal LEXIS 273.

The intent of Cal. Canst., art. XIII B, § 6, was to preclude the state £i:om shifting to local agencies the financial re
sponsibility for providing public services, in view of restrictions imposed on the taxing and spending power oflocal
entities by Cal. Canst., arts. XIII A, XIII B. Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal 3d 830, 244 Cal
Rptr677, 750P2d318, 1988CalLEXIS55.

In Cal. Canst., art. XIII B, § 6 (reimbursement of local governments for state-mandated costs or increased levels of
service), "mandates" means "orders" or "cOlllinands," concepts broad enough to include executive orders as well as sta
tutes. The concern that prompted the inclusion of § 6 in art. XIII B was the perceived attempt by the state to enact legis
lation or adopt administrative orders creating programs to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing services that the state believed should be extended to the public. It
is clear that the primary concern of the voters was the increased financial burdens being shifted to local government, not
the form in which those burdens appeared. Long Beach Unified Sch. Dist. v. State a/California (1990, Cal App 2d Dist)
225 Cal App 3d 155,275 Cal Rptr 449, 1990 Cal App LEXIS JI98, review denied (1991, Cal) 1991 CalLEXIS 832.

Cal. Const., art. XIII A, and 31t. XIII B, work in tandem, together restricting California governments' power both to
levy and to spend for public purposes. Their goals are to protect residents from excessive taxation and government
spending. The purpose of Cal. Canst., art. XlII B, § 6 (reimbursement to local government for state-mandated new pro
gram or higher level of service), is to preclude the state from shifting financial responsibility for carrying out govern
mental functions to local agencies, which are ill equipped to assume increased financial responsibilities because ofthe
taxing and spending limitations that Cal. Const., arts. XIII A and XIII B, impose. With certain exceptions, Cal. Canst.,
art. )1.111 B, § 6, essentially requires the state to pay for any new governmental programs, or for higher levels of service
under existing programs, that it imposes upon local governmental agencies. County ofSan Diego v. State ofCalifornia
(1997) 15 Cal 4th 68, 61 Cal Rptr 2d 134, 931 P2d 312, 1997 Cal LEXIS 630.

The goal of Cal. Const., arts. XIII A and XIII B, is to protect California residents fi'om excessive taxation and gov
ernment spending. A central purpose of Cal. Canst., art. XlII B, § 6 (reimbursement to local government of
state-mandated costs), is to prevent the state's transfer of the cost of government from itself to the local level. Redeve
lopment Agency v. Commission on State Mandates (1997, Cal App 4th Dist) 55 Cal App 4th 976,64 Cal Rptr 2d 270,
1997 Cal App LEX1S 474, review denied (1997, Cal) 1997 Cal LEXIS 5622.

The intent underlying Const Art XIII B § 6 was to require reimbursement to local agencies for the costs involved in
carrying out functions peculiar to government, not for expenses incurred by local agencies as an incidental impact of
laws that apply generally to all state residents and entities. Although a law is addressed only to local governments and
imposes new costs on them, it may still not be a reimbursable state-mandate. Local entities are not entitled to reim
bursement for all increased costs mandated by state law, but only those costs resulting fi'om a new program or an in
creased level of service imposed upon them by the state. City (jfRichmond v. Commission on State Mandates (1998, Cal
App 3d Dist) 64 Cal App 4th 1190, 75 Cal Rptr 2d 754, 1998 Cal App LEXIS 546, review denied (1998, Cal) 1998 Cal
LE);]S 5509.

Intent underlying Cal Canst Art X11I B § 6, was to require reimbursement to local agencies for the costs involved in
carrying out functions peculiar to government, not for expenses incurred by local agencies as an incidental impact of
laws that apply generally to all state residents and entities. San Diego Unified School Dist. v. Commission on State
Mandates (2004) 33 Cal 4th 859, 16 Cal Rptr 3d 466,94 P3d 589,2004 Cal LEXIS 7079.

3. Definitions

When a word or phrase has been given a pmticular meaning in one part of a law, it is to be given the same meaning
in other parts of the law. Thus, in the government spending limitation provisions of Cal. Const., art. XIII B, the defini
tion of "mandate" in § 9, subd. (b), as being an enactment that directs compliance without discretion, governed with
respect to § 6, which required state reimbursement of local governments for costs of state mandated programs. City of
Sacramento v. State ofCalifornia (1984, Cal App 3d Dist) 156 Cal App 3d 182, 203 Cal Rptr 258, 1984 Cal App LEXIS

overruled County ofLos Angeles v. State ofCalifornia (1987) 43 Cal 3d 233 Cal Rptr 38, 729 P2d 202, 1987
Cal LEXIS 273.
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The word "program," as used in Cal. Const., art. XIII B, § 6 (reimbursement to local agencies for new programs
and services), refers to programs that carry out the govel11mental function of providing services to the public, or laws
which, to implement a state policy, impose unique requirements on local govel11l11ents and do not apply generally to all
residents and entities in the state. County ofLos Angeles v. State ofCalifornia (1987) 43 Cal 3d 46, 233 Cal Rptr 38,
729 P2d 202, 1987 Cal LEXIS 273.

A "new program," for purposes of determining whether the program is subject to the constitutional imperative of
subvention under Cal. Const., art. XIll B, § 6, is one which carries out the govel11mental function of providing services
to the public, or laws which, to implement a state policy, impose unique requirements on local govel11ments and do not
apply generally to all residents and entities in the state. Carmel Valley Fire Protection Dist. v. State ofCalifornia (1987,
Cal App 2d Dist) 190 Cal App 3d 521,234 Cal Rptr 795, 1987 Cal App LEXIS 1266.

In Cal. Const., art. XllI B, § 6 (reimbursement oflocal govel11ments for state-mandated costs or increased levels of
service), "mandates" means "orders" or "commands," concepts broad enough to include executive orders as well as sta
tutes. The concern that prompted the inclusion of § 6 in art. XIII B was the perceived attempt by the state to enact legis
lation or adopt administrative orders creating programs to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing services that the state believed should be extended to the public. It
is clear that the primary concern of the voters was the increased financial burdens being shifted to local govel11ment, not
the form in which those burdens appeared. Long Beach Unified Sch. Dist. v. State o,!California (1990, Cal App 2d Dist)
225 Cal App 3d 155,275 Cal Rptr 449, 1990 Cal App LEXIS 1198, review denied (1991, Cal) 1991 Cal LEXIS 832.

A "new program" within the meaning of Cal. Const., art. XIII B, § 6 (reimbursement oflocal governments for new
programs mandated by state), is a program that carries out the governmental nmction of providing services to the pub
lic, or a law that, to implement state policy, imposes unique requirements on local governments and does not apply gen
erally to all residents and entities in the state. But no state mandate exists if the requirements or provisions of a state
statute are, nevertheless, required by federal law. When the federal government imposes costs on local agencies, those
costs are not mandated by the state and thus do not require a state subvention. Instead, such costs are exempt liOln local
agencies' taxing and spending limitations. This is true even though the state has adopted an implementing statute or reg
ulation pursuant to the federal mandate, so long as the state had no true choice in the manner of implementation of the
federal mandate. County ofLos Angeles v. Commission on State Mandates (J 995, Cal App 2d Dist) 32 Cal App 4th 805,
38 Cal Rptr 2d 304, 1995 Cal App LEXlS 161, review denied (1995, Cal) 1995 Cal LEXIS 3339.

The state was not obligated to reimburse local governments by virtue of its reduction of property taxes previously
allocated to local governments and its simultaneous placement of an equal amount of property tax revenues into Educa
tional Revenue Augmentation Funds (ERAF) (former Rev & Tax C § 97.03) for distribution to school districts, since
the reallocation of revenue did not result in reimbursable "costs" and the ERAF legislation did not amount to the impo
sition of a "new program or higher level of service" within the meaning of Cal Const art XIII E § 6. Section 6 subven
tion was intended for increases in actual costs, not lost revenue, and the state had not imposed responsibility for any
program that local governments had not always had a substantial share in supporting. Nor did Proposition 98 (Cal Const
art XVI § 8), providing a minimum level of funding for schools, confer a right of subvention on counties. Proposition 98
merely provides the formulas for determining the minimum to be appropriated every budget year. County ofSonoma v.
Commission on State Mandates (2000, Cal App 1st Dist) 84 Cal App 4th 1264, 101 Cal Rptr 2d 784, 2000 Cal App
LEXIS 889, review denied (200 I, Cal) 2001 Cal LEXIS 1445.

4. Jurisdictional Issues

The trial court had jurisdiction to adjudicate a county's mandate claim asserting the Legislature's transfer to coun
ties ofthe responsibility for providing health care for medically indigent adults constituted a new program or higher
level of service that required state funding under Cal. Const., art. XIII E, § 6 (reimbursement to local government for
costs of new state-mandated program), notwithstanding that a test claim was pending in an action by a different county.
The trial court should not have proceeded while the other action was pending, since one purpose of the test claim pro
cedure is to avoid multiple proceedings addressing the same claim. However, the error was not jurisdictional; the go
verning statutes simply vest primary jurisdiction in the court hearing the test claim. The trial court's failure to defer to
the primary jurisdiction of the other court did not prejudice the state. The trial court did not usurp the Commission on
State Mandates' authority, since the commission had exercised its authority in the pending action. Since the pending
action was settled, no multiple decisions resulted. Nor did lack of an administrative record prejudice the state, since
determining whether a statute imposes a state mandate is an issue oflaw. Also, attempts to seek relief from the commis
sion would have been futile, thus triggering the nltility exception to the exhaustion requirement, given that the commis-
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sion rejected the other county's claim. County a/San Diego v. State a/California (1997) 15 Cal 4th 68, 61 Cal Rptr 2d
134,931 P2d 312,1997 Cal LEXIS 630.

5. New Program Mandated

In an action brought by a county for a writ of mandate to compel reimbursement by the state for funds expended in
complying with state executive orders to provide protective clothing and equipment to county fire fighters, the trial
court properly determined that the executive orders constituted the type of "new program" that was subject to the con
stitutional imperative of subvention under Cal. Canst., art. XIII B, § 6. Fire protection is a peculiarly governmental
function. Also, the executive orders manifest a state policy to provide updated equipment to all fire fighters, impose
unique requirements on local governments, and do not apply generally to all residents and entities in the state, but only
to those involved in fire fighting. Carmel Valley Fire Protection Dist. v. State o/Cal(fornia (1987, Cal App 2d Dist) 190
Cal App 3d 521,234 Cal Rptr 795, 1987 Cal App LEXIS 1266.

Ed. Code, § 59300 (requiring school districts to contribute P31t of the cost of educating pupils from the district at
state schools for the severely handicapped), imposes on school districts a "new program or higher level of service"
within the meaning of Cal. Canst., art. XIII B, § 6 (providing reimbursement to local agencies for state-mandated new
programs or higher levels of service). Thus, in a test case brought by school districts, the Commission on State Man
dates erred in finding to the contraly; however, remand to the commission was necessary to determine whether § 59300
was a state mandate. Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal 3d 830,244 Cal Rptr 677, 750 P2d 318,
1988 Cal LEXIS 55.

Stats. 1978, ch. 2, extending mandatory coverage under the state's unemployment insurance law to include state and
local governments and nonprofit corporations, implemented a federal "mandate" within the meaning of Cal. Const., art.
XIII B, and prior statutes restricting local taxation, and thus, subject to superseding constitutional ceilings on taxation
by state and local governments, an agency governed by Stats. 1978, ch. 2, may tax and spend as necessary to meet the
expenses required to comply with that legislation. In enacting Stats. 1978, ch. 2, the state simply did what was necessary
to avoid certain and severe federal penalties upon its resident businesses; the alternatives were so far beyond the realm
of practical reality that they left the state "without discretion" to depart from federal standards. (Disapproving, insofar as
it is inconsistent with this analysis, the decision in City o.fSacramento v. State a/California (1984) 156 Cal.App.3d 182,
203 Cal. Rptr. 258, 1984 Cal App LEX1S 2079.) City ofSacramento v. State a/California (1990) 50 Cal 3d 51,266 Cal
Rptr 139,785 P2d 522, 1990 Cal LEXIS 148.

A school district was entitled to reimbursement pursuant to Cal. Canst., art. XIII B, § 6 (reimbursement oflocal
governments for state-mandated costs or increased levels of service), for expenditures related to its efforts to aJIeviate
racial and ethnic segregation in its schools, since an executive order (in the form of regulations issued by the state De
partment of Education) required a higher level of service and constituted a state mandate. The requirements of the order
went beyond constitutional and case law requirements in that they required specific actions to aJIeviate segregation.
Although under Cal. Canst., art. XIII B, § 6, subd. (c), the state has discretion whether to reimburse pre- 1975 mandates
that are either statutes or executive orders implementing statutes, it cannot be inferred fi'om this exception that reimbur
sability is otherwise dependent on the form of the mandate. Further, the district's claim was not defeated by Gov. Code,
§ 17561, 17574, limiting reimbursement to certain costs incurred after July l, 1980, the effective date of Cal. Const., art.
XIII B, since the limitations contained in those sections are confined to the exception contained in Cal. Canst., art. XIlI
B, § 6, subd. (c). Long Beach Unified Sch. Dist. v. State a/California (1990, Cal App 2d Dist) 225 Cal App 3d 155,275
Cal Rptr 449, 1990 Cal App LKXJS 1798, review denied (J 991, Cal) 1991 Cal LEXIS 832.

The 1975 amendments to the federal Education ofthe Handicapped Act (20 USCS § 1401 et seq.) constituted a
federal mandate with respect to the state. However, even though the state had no real choice in deciding whether to
comply with the act, the act did not necessarily require the state to impose aJI of the costs of implementation upon local
school districts. To the extent the state implemented the act by freely choosing to impose new programs or higher levels
of service upon local school districts, the costs of such programs or higher levels of service are state-mandated and sub
ject to subvention under Cal. Canst., art. XlII B, § 6. Thus, on remand of a proceeding by school districts to the Com
mission on State Mandates for consideration of whether special education programs constituted new programs or higher
levels of service mandated by the state entitling the districts to reimbursement, the commission was required to focus on
the costs incurred by local school districts and whether those costs were imposed by federal mandate or by the state's
voluntary choice in its implementation ofthe federal program. Hayes v. Commission on State Mandates (1992, Cal App
3d Dist) 11 Cal App 4th 1564, 15 Cal Rptr 2d 547, 1992 Cal LKXIS 1498.
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In a county's action against the state to determine the county's rights under Cal. Canst., art. XIII B, § 6 (reimburse
ment to local government for state-mandated new program or higher level of service), the Legislature's 1982 transfer to
counties of responsibility for providing health care for medically indigent adults mandated a reimbursable new program.
The state asserted the source of the county's obligation to provide such care was Welf & Inst. Code, § 17000, enacted in
1965, rather than the 1982 legislation, and since Cal. Const., art. XIII B, § 6, did not apply to "mandates enacted prior to
January 1, 1975," there was no reimbursable mandate. However, Welf. & Inst. Code, § 17000, requires a county to sup
port indigent persons only in the event they are not assisted by other sources. To the extent care was provided prior to
the 1982 legislation, the county's obligation had been reduced. Also, the state's assumption offull funding responsibility
prior to the 1982 legislation was not intended to be tempormy. The 1978 legislation that assumed funding responsibility
was limited to one year, but similar legislation in 1979 contained no such limiting language. Although the state asserted
the health care program was never operated by the state, the Legislature, in adopting Medi-Cal, shifted responsibility for
indigent medical care from counties to the state. Medi-Cal permitted county boards of supervisors to prescribe rules
(Welf & Inst. Code, § 14000.2), and Medi-Cal was administered by state departments and agencies. County a/San Di
ego v. State ofCalifornia (1997) 15 Cal 4th 68, 61 Cal Rptr 2d 134,931 P2d 312, 1997 Cal LEXIS 630.

In a county's action against the state to determine the county's rights under Cal. Const., art. XIII B, § 6 (reimburse
ment to local government for state-mandated new program or higher level of service), the Legislature's 1982 transfer to
counties of responsibility for providing health care for medically indigent adults mandated a reimbursable new program,
despite the state's assertion that the county had discretion to ref"use to provide such care. While We(f & Inst. Code, §
17001, confers discretion on counties to provide general assistance, there are limits to this discretion. The standards
must meet the objectives of Welf. & Inst. Code, § 17000 (counties shall relieve and support "indigent persons"), or be
struck down as void by the comis. As to eligibility standards, counties must provide care to all adult medically indigent
persons (MIP's). Although Welf. & Inst. Code, § 17000, does not define "indigent persons," the 1982 legislation made
clear that adult MIP's were within this category. The coverage history of Medi-Cal demonstrates the Legislature has
always viewed all adult MIP's as "indigent persons" under Welf. & 1nst. Code, § 17000. The Attorney General also
opined that the 197 I inclusion of MIP's in Medi-Cal did not alter the duty of counties to provide care to indigents not
eligible for Medi-Cal, and this opinion was entitled to considerable weight. Absent controlling authority, the opinion
was persuasive since it was presumed the Legislature was cognizant of the Attorney General's construction and would
have taken corrective action if it disagreed. County ofSan Diego v. State ofCalifornia (1997) 15 Cal 4th 68, 61 Cal
Rptr 2d 134,931 P2d 312,1997 Cal LEXIS 630.

In a county's action against the state to determine the county's rights under Cal. Canst., art. XIII B, § 6 (reimburse
ment to local government for state-mandated new program or higher level of service), the Legislature's 1982 transfer to
counties of responsibility for providing health care for medically indigent adults mandated a reimbursable new program,
despite the state's assertion that the county had discretion to refuse to provide such care by setting its own service stan
dards. Welf. & Inst. Code, § 17000, mandates that medical care be provided to indigents, and Welf. & Inst. Code, §
10000, requires that such care be provided promptly and humanely. There is no discretion concerning whether to pro
vide such care. Courts construing Welf. & Inst. Code, § 17000, have held it imposes a mandatory duty upon counties to
provide medically necessary care, not just emergency care, and it has been interpreted to impose a minimum standard of
care. Until its repeal in 1992, Health & Sa! Code, § 1442.5, former subd. (c), also spoke to the level of services that
counties had to provide under Welf. & 1nst. Code, § 17000, requiring that the availability and quality of services pro
vided to indigents directly by the county or alternatively be the same as that available to nonindigents in private facili
ties in that county. County a/San Diego v. State ofCalifornia (1997) 15 Cal 4th 68, 61 Cal Rptr 2d 134, 931 P2d 312,
1997 Cal LEXIS 630.

Ed C § 48915, insofar as it compels suspension and mandates a recommendation of expulsion for certain offenses,
constitutes a "higher level of service" under Cal Canst Art XIII B, § 6, and imposes a reimbursable state mandate for all
resulting hearing costs, even those costs attributable to procedures required by federal law. San Diego Unified School
Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859, 16 Cal Rptr 3d 466,94 P3d 589,2004 Cal LEX1S 7079.

6. New Program Not Mandated

The provisions of Cal. Const., art. XIII E, § 6 (reimbursement to local agencies for new programs and services),
have no application to, and the state need not provide subvention for, the costs incurred by local agencies in providing
to their employees the same increase in workers' compensation benefits that employees of private individuals or organi
zations receive. Although the state requires that employers provide workers' compensation for nonexempt categories of
employees, increases in the cost of providing this employee benefit are not subject to reimbursement as state-mandated
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programs or higher levels of service within the meaning of mi. XIII B, § 6. Accordingly, the State Board of Control
properly denied reimbursement to local governmental entities for costs incurred in providing state-mandated increases
in workers' compensation benefits. (Disapproving City 0/Sacramento v. State 0/California (1984) 156 Cal.App. 3d 182,
203 Cal. Rptr. 258, 1984 Cal App LEXIS 2079, to the extent it reached a different conclusion with respect to expenses
incurred by local entities as the result of a newly enacted law requiring that all public employees be covered by unem
ployment insurance.)County a/Los Angeles v. State a/California (1987) 43 Cal 3d 46,233 Cal Rptr 38, 729 P2d 202,
1987 Cal LEXIS 273.

In an administrative mandamus proceeding brought by a city to compel the State Board of Control to grant the
city's claim to reimbursement for increased employer contribution rates to the Public Employees' Retirement System
(PERS), attributable to transfers ofreserve funds to a special temporary benefits fund pursuant to an act of the Legisla
ture, the trial cOUli properly denied the writ on the ground that such an increase was not reimbursable under Cal. Canst..
art. XIII B, § 6, as a state-mandated local expense. Bearing the costs of employment is not a "service" that the city is
required by state law to provide in its governmental function, and where such costs as pension contributions, workers'
compensation insurance, and other expenses of public employment increase incidentally to legislatively imposed
changes in the operation of a state agency like PERS, reimbursement of local government employers is not compelled
by the legislative purposes of § 6 (control of excessive taxation and spending, prevention of shift of financial burdens of
programs fi'om state to local governments). City a/Anaheim v. State a/California (1987, Cal App 2d Dis!) 189 Cal App
3d 1478,235 Cal Rptr 101, 1987 Cal App LEX1S1462.

In a class action by a city on behalf of all local governments in the state against the state, in which it was alleged
that Stats. 1978, ch. 2, extending mandatory coverage under the state's unemployment insurance law to include state and
local governments and nonprofit corporations, mandated a new program or higher level of service on local agencies for
which reimbursement by the state was required under Cal. Const., art. XIII B, the trial court did not err in granting
summary judgment for the state on the ground that the local costs of providing such coverage were not subject to sub
vention under Cal. Const., art. XIII B, or parallel statutes (former Rev. & Tax. Code, §§ 2207, 2231, subd. (a); Gov.
Code, §§ 17514,17561, subd. (a)). The state had not compelled provision of new or increased "service to the public" at
the local level, nor had it imposed a state policy "uniquely" on local governments. The phrase, "To force programs on
local governments," in the voters' pamphlet relating to Cal. Canst., art. XlII B, § 6, confirmed that the intent underlying
that section was to require reimbursement to local agencies for the cost involved in carrying out functions peculiar to
government, not for expenses incurred by local agencies as an incidental impact of laws that applied generally to all
state residents and entities. City a/Sacramento v. State a/California (1990) 50 Cal 3d 51,266 Cal Rptr 139, 785 P2d
522, 1990 Cal LEXIS 148.

The constitutional subvention provision (Cal. Canst., art. XIII B, § 6) and the statutory provisions which preceded it
do not expressly say that the state is not required to provide a subvention for costs imposed by a federal mandate. Ra
ther, that conclusion follows from the plain language of the subvention provisions themselves. The constitutional provi
sion requires state subvention when "the Legislature or any State agency mandates a new program or higher level of
service" on local agencies. Likewise, the earlier statutory provisions required subvention for new programs or higher
levels of service mandated by legislative act or executive regulation. When the federal government imposes costs on
local agencies, those costs are not mandated by the state and thus would not require a state subvention. Instead, such
costs are exempt from local agencies' taxing and spending limitations. This should be true even though the state has
adopted an implementing statute or regulation pursuant to the federal mandate, so long as the state had no "true choice"
in the malll1er of implementation of the federal mandate. Hayes v. Commission on State Mandates (1992, Cal App 3d
Dist) II Cal App 4th 1564, 15 Cal Rptr 2d 547, 1992 Cal App LEXIS 149B.

The trial cOUJi properly denied a writ of mandate sought by a county to compel the Commission on State Mandates
to vacate its determination that Pen. Code, § 987.9 (funding by court for preparation of defense for indigent defendants
in capital cases), did not constitute a state mandate, for which the state was obligated to reimburse the county pursuant
to Cal. Canst., art. XllI B, § 6. The requirements of Pen. Code, § 987.9, are not state mandated. Pursuant to the federal
Constitution's guaranty of the right to counsel and its due process clause (U.S. Const., 6th and 14th Amends.), the right
to counsel of an indigent defendant includes the right to the use of experts to assist counsel in preparing a defense. Thus,
even in the absence of Pen. Code, § 987.9, counties would be responsible for providing ancillary services under those
federal constitutional guaranties. And, even assuming that the provisions of the statute constitute a new program, it does
not necessarily mean that the program is a state mandate under Cal. Canst., art. XllJ B, § 6. If a local entity has alterna
tives under the statute other than the mandated contribution, that contribution does not constitute a state mandate. In
fact, the requirements under Pen. Code, § 987.9, are not mandated by the state, but rather by principles of constitutional
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law and a superior court's finding of reasonableness and necessity under the statute. County 0/Los Angeles v. Commis
sion on State Mandates (1995, Cal App 2d Dist) 32 Cal App 4th 805,38 Cal Rptr 2d 304,1995 Cal App LEXIS 161,
review denied (1995, Cal) 1995 Cal LEXIS 3339.

Gov. Code, § 29550, which authorizes counties to charge cities and other local entities for the costs of booking into
county jails persons who had been arrested by employees of the cities and other entities, does not establish a new pro
gram or higher level of service under Cal. Const., art. XIII B, § 6, which imposes limits on the state's authority to
mandate new programs or increased services on local governmental entities, since the shift in funding is not from the
State to the local entity but fi.-om county to city. At the time Gov. Code, § 29550, was enacted, and long before, the fi
nancial and administrative responsibility associated with the operation of county jails and detention of prisoners was
borne entirely by the county (Gov. Code, § 29602). In this respect, counties are not considered agents of the state.
Moreover, Cal. Const., art. XIII B, treats cities and counties alike as "local government." Thus, for purposes of subven
tion analysis, it is clear that counties and cities were intended to be treated alike as pmi of "local government"; both are
considered local agencies or political subdivisions of the state. Nothing in Cal. Const., mi. XIII B prohibits the shifting
of costs between local governmental entities. City o/San Jose v. State o/California (1996, Cal App 6th Dist) 45 Cal
App 4th 1802, 53 Cal Rptr 2d 521,1996 Cal App LEK1S 520, review denied (1996, Cal) 1996 Cal LEXIS 5314.

Gov. Code, § 29550, which authorizes counties to charge cities and other local entities for the costs of booking into
county jails persons who had been arrested by employees of the cities and other entities, does not shift costs so as to
constitute a state "mandate" within the meaning of Cal. Const., art. XIII B. § 6, which imposes limits on the State's au
thority to mandate new programs or increased services on local governmental entities. The pertinent words of the statute
state that "a county may impose a fee on a city." Thus, it does not require that counties impose fees on other local enti
ties, but only authorizes them to do so. Although as a practical result of the authorization under Gov. Code, § 29550, a
city is required to bear costs it did not formerly bear, a mandate cannot be read into language that is plainly discretio
nary. Cal. Const., art. XIII B, § 6, was not intended to entitle local entities to reimbursement for all increased costs re
sulting from legislative enactments, but only those costs mandated by a new program or an increased level of service
imposed upon them by the State. City o/San Jose v. State o/California (1996, Cal App 6th Dist) 45 Cal App 4th 1802,
53 Cal Rptr 2d 521,1996 Cal App LE.XIS 520, review denied (1996, Cal) 1996 Cal LEX1S 5314.

The California Commission on State Mandates properly denied a test claim brought by a city's redevelopment
agency seeking a determination that the state should reimburse the agency for moneys transferred into its low- and
moderate-income housing fund pursuant to Health & Sa! Code, §§ 33334.2 and 33334.3, which require a 20 percent
deposit of the particular form of financing received by the agency, i.e., tax increment financing generated from its
project areas. Under Health & Sa! Code, § 33678, which provides that tax increment financing is not deemed to be the
"proceeds of taxes," the source offunds used by the agency was exempt from the scope of Cal. Const., art. XIH B, § 6
(subvention). Although Cal. Const., art. XIll B, § 6, does not expressly discuss the source of funds used by an agency to
fund a program, the historical and contextual context ofthis provision demonstrates that it applies only to costs recov
ered solely from tax revenues. Because ofthe nature of the financing they receive (i.e., tax increment financing), rede
velopment agencies are not subject to appropriations limitations or spending caps, they do not expend any proceeds of
taxes, and they do not raise general revenues for the local entity. Also, the state is not transferring any program for
which it was formerly responsible. Therefore, the purposes of state subvention laws are not furthered by requiring
reimbursement when redevelopment agencies are required to allocate their tax increment financing in a particular man
ner, as in the operation of Health & Sa! Code, §§ 33334.2 and 33334.3. Redevelopment Agency v. Commission on State
iViandates (1997, Cal App 4th Dist) 55 Cal App 4th 976, 64 Cal Rptr 2d 270, 1997 Cal App LEXIS 474, review denied
(1997, Cal) 1997 Cal LEXIS 5622.

An amendment to Lab C § 4707, which eliminated local safety members of the Public Employees' Retirement Sys
tem (PERS) fi'om the coordination provisions for death benefits payable under workers' compensation and under PERS,
so that the survivors of a local safety member of PERS who is killed in the line of duty receives both a death benefit
under workers' compensation and a special death benefit under PERS, instead of only the latter, did not mandate a new
program or higher level of service on local governments, requiring a subvention of funds to reimburse the local gov
ernment under Const Ali XIII B § 6. The amendment addressed death benefits, not the equipment used by local safety
members. Increasing the cost of providing services could not be equated with requiring an increased level of service
under Canst Ali XIII B § 6. A higher cost to the local government for compensating its employees is not the same as a
higher cost of providing services to the public. Fllliher, the amendment simply put local government employers on the
same footing as all other nonexempt employers, requiring that they provide the workers' compensation death benefit.
That the amendment affected only local government did not compel the conclusion that it imposed a unique requirement
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on local government. City ofRichmond v. Commission on State Mandates (1998, Cal App 3d Dist) 64 Cal App 4th
1190, 75 Cal Rptr 2d 754,1998 Cal App LEXIS 546, review denied (1998, Cal) 1998 Cal LEXIS 5509.

Legislation requiring local redevelopment agencies to contribute to a local Educational Revenue Augmentation
Fund (ERAF) did not constitute a reimbursable state mandate under Cal Const art XI11B § 6. The ERAF legislation was,
in part, an exercise of the Legislature's authority to appOliion propeliy tax revenues; the shift of a pOliion of redevelop
ment agency funds to local schools was merely the most recent adjustment in the historical fluidity of the fiscal rela
tionship between local governments and schools. In addition, subvention is required only when the costs in question can
be recovered solely from tax revenues and here the Legislature provided that a redevelopment agency's obligations for
the local ERAF fund could be paid from any legally available source. City ofEl Monte v. Commission on State Man
dates (2000, Cal App 3d Dist) 83 Cal App 4th 266,99 Cal Rptr 2d 333,2000 Cal App LEXIS 672, review denied (2000,
Cal) 2000 Cal LEXIS 8639.

The state was not obligated to reimburse local governments by virtue of its reduction of property taxes previously
allocated to local governments and its simultaneous placement of an equal amount of property tax revenues into Educa
tional Revenue Augmentation Funds (ERAF) (former Rev & Tax C § 97.03) for distribution to school districts, since
the reallocation of revenue did not result in reimbursable "costs" and the ERAF legislation did not amount to the impo
sition of a "new program or higher level of service" within the meaning of Cal Const art X111 B § 6. Section 6 subven
tion was intended for increases in actual costs, not lost revenue, and the state had not imposed responsibility for any
program that local governments had not always had a substantial share in suppOliing. Nor did Proposition 98 (Cal Const
art XV1 § 8), providing a minimum level of funding for schools, confer a right of subvention on counties. Proposition 98
merely provides the formulas for determining the minimum to be appropriated every budget year. County ofSonoma v.
COl1l1nission on State Alandates (2000, Cal App 1st Dist) 84 Cal App 4th 1264,101 Cal Rptr 2d 784,2000 Cal App
LEXIS 889, review denied (2001, Cal) 2001 Cal LEXIS 1445.

Domestic violence training requirement for local police officers, pursuant to Cal. Penal Code § 13519(e), was not
an unfunded mandate entitling a county to reimbursement from the state; police officers already had continuing educa
tion requirements, so any new costs were minimal. County ofLos Angeles v. Commission on State i\;fandates (2003, Cal
App 2d Dist) 110 Cal App 4th 1176,2 Cal Rptr 3d 419,2003 Cal App L/:;:XIS 1137.

No hearing costs incurred in carrying out those expulsions that are discretionary under Ed C § 48915, including
costs related to hearing procedures claimed to exceed the requirements of federal law, are reimbursable; to the extent §
48915 makes expulsions discretionary, it does not reflect a new program or a higher level of service related to an exist
ing program. San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859, 16 Cal Rptr 3d
466,94 P3d 589,2004 Cal LEXIS 7079.

Even ifthe hearing procedures set fOlih in Ed C § 48918 constitute a new program or higher level of service, this
statute does not trigger any right to reimbursement because the hearing provisions that assertedly exceed federal re
quirements are merely incidental to fundamental federal due process requirements and the added costs of such proce
dures are de minimis; all hearing procedures set forth in § 48918 properly should be considered to have been adopted to
implement a federal due process mandate, and hence all such hearing costs are nonreimbursable under Cal Const Art
XIII B § 6, and Gov C § 17557(c). San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th
859, 16 Cal Rptr 3d 466, 94 P3d 589, 2004 Cal LEXIS 7079.

California Public Safety Officers Procedural Bill of Rights Act, Gov C § 3300 et seq., is not a reimbursable
mandate as to school districts and special districts that are permitted by statute, but not required, to employ peace offic
ers who supplement the general law enforcement units of cities and counties. Department ofFinance v. Commission on
State lvlandates (2009, 3d Dist) 2009 Cal App LE-US 152.

Trial court erred in upholding the California Commission on State Mandates' determination that, as to school dis
tricts not compelled by statute to employ peace officers, the California Public Safety Officers Procedural Bill of Rights
Act, Gov C § 3300 et seq., requirements were a reimbursable state mandate where its judgment rested on the insupport
able legal conclusion that the districts, identified in Gov C § 3301, were as a practical matter compelled to exercise their
authority to hire peace officers; districts in issue were authorized, but not required, to provide their own peace officers
and did not have provision of police protection as an essential and basic function. Department ofFinance v. Commis
sion on State Mandates (2009, 3d Dist) 2009 Cal App LEXIS 152.

To the extent that Gov. Code, § 17556, subd. (t), as amended, provides that the state need not reimburse local gov
ernments for imposing duties that are expressly included in or necessary to implement a ballot measure, the statute is
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consistent with Cal. Canst., art. XIII B, § 6. However, any duty not expressly included in or necessary to implement the
ballot measure gives rise to a reimbursable state mandate, even if the duty is reasonably within the scope ofthe ballot
measure. California School Boards Assn. v. State a/California (2009, 3d Dist) 2009 Cal App LEXIS 302.

"Necessary to implement" language of Gov. Code, § 17556, subd. (f), is consistent with Cal. Canst., art. XIII B, §
6, because it denies reimbursement only to the extent that costs imposed by a statute are necessary to implement a ballot
measure; therefore, the "necessary to implement" language of the statute does not violate Cal. Canst., art. XIII B, § 6.
California School Boards Assn. v. State o/California (2009, 3d Dist) 2009 Cal App LEXIS 302.

To the extent that Gov. Code, § 17556, subd. (f), as amended, allows the legislature to impose on local govermnents
nomeimbursable costs resulting from duties that are necessary to implement or expressly included in a ballot measure, it
does not violate Cal. Canst., art. XIII B, § 6; however, additional language declaring that no reimbursement is necessary
for duties that are reasonably within the scope of a ballot measure is impermissibly broad because it allows for denial of
reimbursement when reimbursement is required by Cal. Const., art. XIII B, § 6. California School Boards Assn. v. State
o/California (2009, 3d Dist) 2009 Cal App LEXIS 302.

7. Other Issues

Because Gov C § I 7516(c) was unconstitutional to the extent that it exempted regional water quality control boards
from the constitutional state mandate subvention requirement, a trial court properly issued a writ of mandate directing
the California Commission on State Mandates to resolve, on the merits and without reference to § 175 16(c), test claims
presented by a county and several cities seeking reimbursement for carrying out obligations required by a National Pol
lutant Discharge Elimination System Permit for municipal stormwater and urban runoff discharges that was issued by a
regional water quality control board. County 0/Los Angeles v. Commission on State Mandates (2007, Cal App 2d Dist)
150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEX1S 711.

Gov C § 175l6c is unconstitutional to the extent that it purports to exempt orders issued by regional water quality
control boards from the definition of "executive orders" for which subvention of funds to local governments for carrying
out state mandates is required pursuant to Cal Const Art XIII B, § 6 because the exemption contravenes the clear, une
quivocal intent of Cal Canst Art XIII B, § 6 that subvention of funds was required whenever any state agency mandated
a new program or higher level of service on any local government, and whether one or both of the subject two obliga
tions constitutes a state mandate necessitating subvention of funds under Cal Const Art XIII B, § 6 is an issue that must
in the first instance be resolved by the California Commission on State Mandates. Moreover, a contrary conclusion is
not compelled by virtue of the fact that Gov C § 175l6c essentially mirrors the language of Rev & Tax C § 2209(c) be
cause a statute cannot trump the constitution. County a/Los Angeles v. Commission on State 1vfandates (2007, Cal App
2d Dist) 150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711.

Under Rev. & Tax. Code, § 2231, subd. (a), requiring the state to reimburse local agencies for all costs mandated by
the state, as defined in Rev. & Tax. Code, § 2207, subd. (a), defining such costs as any increased costs a local agency is
required to incur as a result of any law enacted after January I, 1973, the Legislature had a statutOly duty to reimburse
two counties for all state-mandated costs incurred after the 1974-75 fiscal year pursuant to Stats. 1974, ch. 1392 (Gov.
Code, § 23300 et seq.) in connection with the defeat of four proposed new counties. Although Cal. Canst., art. XIII B, §
6, subd. (c), approved in 1980, provided the Legislature may, but need not, reimburse local governments for costs of
legislative mandates enacted prior to January 1, 1975, the Legislature in 1980 amended Rev. & Tax. Code; § 2207, the
reby reaffirming its statutory obligation to reimburse local agencies for the costs defined in § 2207, subd. (a), which
constituted the exercise of legislative discretion authorized by Cal. Canst., art. XJlI B, § 6, subd. (c). The mandatory
provisions of Rev. & Tax. Code, § 2231, do not restrict legislative power, and the Legislature is free to amend or repeal
it as it applies to pre-I 975 legislative mandates. County 0/Los Angeles v. State a/California (J 984, Cal App 2d Dist)
153 Cal App 3d 568,200 Cal Rptr394, 1984 Cal App LEXIS 1807.

The Legislature's initial appropriation to reimburse counties for the costs of Pen. Code, § 987.9 (funding by court
for preparation of defense for indigent defendants in capital cases), was not a final and unchallengeable determination
that the statute constitutes a state mandate, nor did the Commission on State Mandates err in finding that the statute is
not a state mandate, despite the Legislature's finding to the contrary in a later appropriations bill. The commission was
not bound by the Legislature's determination, and it had discretion to detern1ine whether a state mandate existed. The
comprehensive administrative procedures for resolution of claims arising out of Cal. Canst., art. XIII B, § 6 (Gov. Code,
§ 17500 et seq.), are the exclusive procedures by which to implement and enforce the constitutional provision. Thus, the
commission, as a quasi-judicial body, has the sole and exclusive authority to adjudicate whether a state mandate exists.
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Any legislative findings are irrelevant to the issue of whether a state mandate exists, and the commission properly de
termined that no such mandate existed. In any event, the Legislature itself ceased to regard the provisions of Pen. Code,
§ 987.9, as a state mandate in 1983. County 0/Los Angeles v. Comll1ission on State Mandates (1995, Cal App 2d Dist)
32 Cal App 4th 805,38 Cal Rptr 2d 304,1995 CalApp LKYlS 161, review denied (1995, Cal) 1995 Cal LEXIS 3339.

School districts, which sought reimbursement pursuant to Cal. Const., art. Xill B, § 6, for the costs of a state man
dated desegregation program, waived their nonstatutory remedy for such costs incurred after the Legislature deleted
funds in a claims bill to pay for the costs, since their statutory cause of action under Gov. Code, § 17612, accrued on
that date and they could have avoided the imposition of state mandated costs at any time after that cause of action ac
crued by timely use of the statutory remedy. Gov. Code, § 17612, provides, as to future state mandated expenditures, an
efficacious procedure for the implementation oflocal agency rights under Cal. Const., art. XIII B, § 6. Thus, as to such
expenditures, the exercise of the constitutional right to avoid involuntary expenditures is not unduly restricted. There is
no statutory remedy of reimbursement of state mandated expenditures that could have been prevented after funding has
been deleted 11'0111 the local government claims bill. The courts accordingly must limit the remedy for future expendi
tures to the procedures established by the Legislature in Gov. Code, § 17612. It follows that any claim to reimbursement
of subsequent costs is waived by the failure to seek the relief provided by that statute. Berkeley Unified School Dist. v.
State o/California (1995, Cal App 3d Dist) 33 Cal App 4th 350,39 Cal Rptr 2d 326, 1995 Cal App LEXIS 264, review
denied (1995, Cal) 1995 Cal LEXIS 4298.

The judicially created remedy to enforce the right of local entities arising under Cal. Const., art. XflI B, § 6, to
reimbursement for the costs of state-mandated programs is subject to the four-year limitations period provided in Code
Civ. Proc., § 343 (action for relief for which no period oflimitations previously provided). Berkeley Unified School
Dist. v. State a/California (1995, Cal App 3d Dist) 33 Cal App 4th 350,39 Cal Rptr 2d 326, 1995 Cal App LEXIS 264,
review denied (1995, Cal) 1995 Cal LEXIS 4298.

A cause of action by school districts for reimbursement pursuant to Cal. Const., art. XlII B, § 6, for the costs of a
state-mandated desegregation program accrued, pursuant to Gov. Code, § 17612, on the date the Legislature deleted
funds in a claims bill to pay for the costs, and accrual was not postponed until the statute of limitations had run on the
state's right to judicial review of an administrative determination in a test claim that there was a state mandate or until
final judgment in any litigation brought by the test claimant or the state. Although the administrative decision in the test
claim was not yet free of direct attack, under the doctrine of exhaustion of administrative remedies, judicial interference
is withheld only until the administrative process has run its course, and that had occurred when, in the test claim case,
the administrative agency had approved the claim that the desegregation regulations imposed a state mandate and issued
guidelines for reimbursement for the claimed expenditures from the Legislature. Gov. Code, § 17612, implies that judi
cial interference must be withheld until the narrowly prescribed legislative process has also run its course. It does not
imply that the judicial forum is unavailable thereafter. Berkeley Unified School Dist. v. State o/California (1995, Cal
App 3d Dist) 33 Cal App 4th 350, 39 Cal Rptr 2d 326, 1995 Cal App LEXIS 264, review denied (1995, Cal) 1995 Cal
LEXIS 4298.

In administrative mandamus proceedings by a city's redevelopment agency against the Commission on State Man
dates to challenge the commission's ruling that the agency was not entitled to reimbursement for housing costs the
agency incurred (Cal. Const., art. Xlll B, § 6; Gov. Code, § 17550 et seq.; Health & Sa! Code, §§ 33334.2,33334.3),
the trial court erred in denying the Department of Finance's motion to intervene. The department and the commission
are not merely two agents of the state representing the same interests. Separate statutory schemes create and govern the
department and the commission, and since the department is authorized to sue the commission (Gov. Code, §§ 13070,
17559), it is more like an adversary p31iy than it is an equivalent to the commission itself. Moreover, the commission is
a quasi-judicial body that hears both sides of the dispute. In light ofthe department's right to notice and participation in
the administrative hearings before the commission, and in light of its duty to supervise the financial policies of the state
(Gov. Code, § 13070), the relief requested by the agency, subvention of state funds, would have affected the interests of
the department. Thus, the department was a real party in interest, and should have been named in the agency's writ peti
tion. It was an indispensable party under Code Civ. Proc., § 389, subd. (a), and it had an interest against the success of
the agency on its subvention claim (Code Civ. Proc., § 387, subd. (a». Also, a ruling in the department's absence could
have impaired its ability to protect its interests in the subject matter of the action (Code Civ. Proc., § 387, subd. (b».
Redevelopment Agency v. California COll1m'n on State Mandates (1996, Cal App 4th Dist) 43 Cal App 4th 1188, 51 Cal
Rptr 2d lOO, 1996 Cal App LEXIS 267.

The Legislative Counsel's determination that Gov. Code, § 29550, which authorizes counties to charge cities and
other local entities for the costs of booking into county jails persons who had been an'ested by employees of the cities
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and other entities, imposed a state mandated local program was not determinative of the ultimate issue whether the
enactment constituted a state mandate under Cal. Canst., art. XIII B, § 6. The legislative scheme contained in Gov.
Code, § 17500 et seq., makes clear that this issue is to be decided by the State Commission on Mandates. The statutory
scheme contemplates that the commission, as a quasi-judicial body, has the sole and exclusive authority to adjudicate
whether a state mandate exists. Thus, any legislative findings are irrelevant to the issue of whether a state mandate ex
ists. City ofSan Jose v. State ofCalifornia (1996, Cal App 6th Dist) 45 Cal App 4th 1802,53 Cal Rptr 2d 521,1996 Cal
App LEXIS 520, review denied (1996, Cal) 1996 Cal LEXIS 5314.

In a county's action against the state to detennine the county's rights under Cal. Canst., art. XIII B, § 6 (reimburse
ment to local government for state-mandated new program or higher level of service), after the Commission on State
Mandates indicated the Legislature's 1982 transfer to counties of the responsibility for providing health care for medi
cally indigent adults did not mandate a reimbursable new program, a mandamus proceeding under Code Civ. ProG., §
1085, was not an improper vehicle for challenging the commission's position. Mandamus under Code Civ. ProG., §
1094.5, commonly denominated "administrative" mandamus, is mandamus still. The full panoply of rules applicable to
ordinaty mandamus applies to administrative mandamus proceedings, except where they are modified by statute. Where
entitlement to mandamus relief is adequately alleged, a trial court may treat a proceeding under Code Civ. ProG., §
1085, as one brought under Code Civ. ProG., § 1094.5, and should overrule a demurrer asserting that the wrong man
damus statute has been invoked. In any event, the determination whether the statutes at issue established a mandate un
der Cal. Canst., art. XIII B, § 6, was a question oflaw. Where a purely legal question is at issue, courts exercise inde
pendent judgment, no matter whether the issue arises by traditional or administrative mandate. County ofSan Diego v.
State ofCalifornia (1997) 15 Cal 4th 68,61 Cal Rptr 2d 134, 931 P2d 312, 1997 Cal LEXIS 630.
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Cal Const, Art. XIII C § 1 (2011) 

§ 1. Definitions 

As used in this article: 

(a) "General tax" means any tax imposed for general governmental purposes. 

(b) "Local government" means any county, city, city and county, including a charter city or county, any special 
district, or any other local or regional governmental entity. 

(c) "Special district" means an agency of the state, formed pursuant to general law or a special act, for the local 
performance of governmental or proprietary functions with limited geographic boundaries including, but not limited to, 
school districts and redevelopment agencies. 

(d) "Special tax" means any tax imposed for specific purposes, including a tax imposed for specific purposes, which 
is placed into a general fund. 

(e) As used in this article, "tax" means any levy, charge, or exaction of any kind imposed by a local government, 
except the following: 

(1) A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided to 
those not charged, and which does not exceed the reasonable costs to the local government of conferring the benefit or 
granting the privilege. 

(2) A charge imposed for a specific government service or product provided directly to the payor that is not provided 
to those not charged, and which does not exceed the reasonable costs to the local government of providing the service or 
product. 

(3) A charge imposed for the reasonable regulatory costs to a local government for issuing licenses and permits, 
performing investigations, inspections, and audits, enforcing agricultural marketing orders, and the administrative en-
forcement and adjudication thereof. 

(4) A charge imposed for entrance to or use of local government property, or the purchase, rental, or lease of local 
government property. 

(5) A fine, penalty, or other monetary charge imposed by the judicial branch of government or a local government, as 
a result of a violation of law. 
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(6) A charge imposed as a condition of property development. 

(7) Assessments and property-related fees imposed in accordance with the provisions of Article XIII D. 

The local government bears the burden of proving by a preponderance of the evidence that a levy, charge, or other 
exaction is not a tax, that the amount is no more than necessary to cover the reasonable costs of the governmental activity, 
and that the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to the payor's 
burdens on, or benefits received from, the governmental activity. 

HISTORY: 

Adopted by voters, Prop. 218 § 3, effective November 6, 1996. Amendment approved by voters, Prop. 26 § 3, ef-
fective November 3, 2010. 

NOTES: 

Amendments: 

2010 Amendment: 

Added subd (e). 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 540 "Taxes And Assessments". 

9 Witkin Summary (10th ed) Taxation §§ 133, 136, 137, 139, 141. 

Law Review Articles: 

The Proposition 218 odyssey: new challenges for real property development (Cal Const, art XIIIC and D). 20 CEB 
Real Prop L Rep 70. 

Comment: Is Nothing Certain But Death? The Uncertainty Created by California's Proposition 218. 35 USF LR 385. 

Attorney General's Opinions: 

The method by which the Vallejo Sanitation and Flood Control District calculates the monthly user fees charged for 
the operation and maintenance of its storm drainage system does not meet constitutional requirements. The Vallejo 
Sanitation and Flood Control District is required to obtain prior voter approval when revising the methodology by which 
it calculates its storm drainage system monthly user fees, resulting in an increased amount being charged certain persons 
(Cal Const art XIIIC, XIIID). 81 Ops. Cal. Atty. Gen. 104. 

Hierarchy Notes: 

Art. XIII C Note 

NOTES OF DECISIONS 
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Two definitional sections of Proposition 218, Const Art 13C, § 1 and Const Art. 13D, § 2 are not in conflict but are 
meant to be interpreted together; therefore, for the restrictions of Proposition 218 to apply, the circumstances have to 
involve either a general or a special tax or a property-related assessment, fee, or charge. That was not the situation where 
an initiative petition sought to reduce water rates; the initiative was properly found to be facially invalid. Bighorn-Desert 
View Water Agency v. Beringson (2004, Cal App 4th Dist) 114 Cal App 4th 1213, 8 Cal Rptr 3d 485, 2004 Cal App LEXIS 
32. 

Groundwater augmentation fee charged to operators of wells did not constitute a tax, property assessment, or charge 
incidental to property ownership within the meaning of Cal. Const. arts. XIII C, XIII D because it was a charge on the 
activity of extracting groundwater, not on the owners of land. Pajaro Valley Water Management Agency v. Amrhen (2006, 
Cal App 6th Dist) 141 Cal App 4th 928, 46 Cal Rptr 3d 476, 2006 Cal App LEXIS 1152, rehearing granted, depublished 
(2006, Cal App 6th Dist) 2006 Cal App LEXIS 1331, abrogated as stated Meeker v. Belridge Water Storage Dist. (2006, 
ED Cal) 2006 US Dist LEXIS 91775. 

Groundwater augmentation fee to be charged to operators of wells within a water management agency's jurisdiction 
was a fee or charge imposed as an incident of property ownership and was subject to the restrictions imposed on such 
charges by Cal Const Art XIII D because the augmentation charge was not a charge upon real property, but one upon an 
activity, the extraction of groundwater, and that activity in some ways was more intimately connected with property 
ownership than was the mere receipt of delivered water. The agency was not granted a lien, or the power to impose a lien, 
but was relegated to the remedies available to any other creditor, which no more made the charge incidental to property 
ownership than was a credit card debt, and because the agency made no attempt to comply with the constitutional pre-
conditions for the imposition of the charge, its ordinance increasing the groundwater augmentation fee was invalid. Pa-
jaro Valley Water Management Agency v. Amrhein (2007, Cal App 6th Dist) 150 Cal App 4th 1364, 59 Cal Rptr 3d 484, 
2007 Cal App LEXIS 785, rehearing denied Pajaro Valley Mgmt. Agency v. Ray Amrhein (2007, Cal App 6th Dist) 2007 
Cal App LEXIS 1086, review denied (2007, Cal) 2007 Cal LEXIS 9718. 

Trial court properly found that fee imposed by city on telephone lines to fund its 911 emergency communication 
system was a special tax and thus subject to Cal Const Art XIII C § 2' s requirement of approval by two-thirds of the voters 
in the city, where the parties essentially conceded that the 911 charge did not fit into the category of a special assessment, 
a development fee, or a regulatory fee, and where those who paid the fee received no benefit not received by those who did 
not pay (and thus by the general public), thereby negating the distinguishing feature of a user fee; although the city had 
chosen to provide enhanced services rather than a basic system, the fee effectively did what the state surcharge authorized 
by California's Emergency Telephone Users Surcharge Act, Rev & Tax C § 41001 et seq., did, which is providing reve-
nues to fund a governmental service available to all. Bay Area Cellular Telephone Co. v. City of Union City (2008, 1st 
Dist) 162 Cal App 4th 686, 75 Cal Rptr 3d 839, 2008 Cal App LEXIS 634, review denied Bay Area Cellular Telephone 
Company v. City of Union City (2008, Cal.) 2008 Cal. LEXIS 9937. 

No principled distinction is seen between an imposition charged simply for access to a governmental service that is 
equally available to the public as a whole and a special tax. Bay Area Cellular Telephone Co. v. City of Union City (2008, 
1st Dist) 162 Cal App 4th 686, 75 Cal Rptr 3d 839, 2008 Cal App LEXIS 634, review denied Bay Area Cellular Telephone 
Company v. City of Union City (2008, Cal.) 2008 Cal. LEXIS 9937. 

Levy imposed by a city to recover the cost of collecting and administering a general business tax imposed on land-
lords was not a fee within the Gov C § 50076, exception to the special tax limitation in Cal Const Art XIII-A, § 4, because 
it was not intended to fund regulatory activity or provide municipal services; nor was it a fee or charge under Cal Const 
Art XIII-D-, § 2, for a property related service. Rather, it was a general tax as defined in Cal Const Art XIII-C, § 1, subd. 
(a), and was thus void under Cal Const Art XIII-C, § 2, subd. (b), because it was imposed without a vote of the electorate. 
Weisblat v. City of San Diego (2009, 4th Dist) 2009 Cal App LEXIS 1360. 

Although plaintiff contended that a city's hotel tax as interpreted by the hotel tax guidelines was invalid because it 
was not submitted to the electorate for approval as required by Articles XIIIC and XIIID of the California Constitution, 
this contention was not made below, and the appellate court declined to consider it. Even if the issue had been preserved 
for appeal, plaintiff would not have prevailed. Batt v. City And County of San Francisco (2010, 1st Dist) 2010 Cal App 
LEXIS 588. 
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CONSTITUTION OF THE STATE OF CALIFORNIA 
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Cal Const, Art. XIII C § 2 (2010) 

§ 2. Local government tax limitation 

Notwithstanding any other provision of this Constitution: 

(a) All taxes imposed by any local government shall be deemed to be either general taxes or special taxes. Special 
purpose districts or agencies, including school districts, shall have no power to levy general taxes. 

(b) No local government may impose, extend, or increase any general tax unless and until that tax is submitted to the 
electorate and approved by a majority vote. A general tax shall not be deemed to have been increased if it is imposed at a 
rate not higher than the maximum rate so approved. The election required by this subdivision shall be consolidated with a 
regularly scheduled general election for members of the governing body of the local government, except in cases of 
emergency declared by a unanimous vote of the governing body. 

(c) Any general tax imposed, extended, or increased, without voter approval, by any local government on or after 
January 1, 1995, and prior to the effective date of this article, shall continue to be imposed only if approved by a majority 
vote of the voters voting in an election on the issue of the imposition, which election shall be held within two years of the 
effective date of this article and in compliance with subdivision (b). 

(d) No local government may impose, extend, or increase any special tax unless and until that tax is submitted to the 
electorate and approved by a two-thirds vote. A special tax shall not be deemed to have been increased if it is imposed at 
a rate not higher than the maximum rate so approved. 

HISTORY: 

Adopted by voters, Prop. 218 § 3, effective November 6, 1996. 

NOTES: 

Cross References: 

Tax limitation initiative: Const Art XIII A §§ 1 et seq. 

Received 
June 17, 2011
Commission on
State Mandates



Page 5 
Cal Const, Art. XIII C § 2 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 302 "Initiative, Referendum, And Recall". 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 540 "Taxes and Assessments." 

8 Witkin Summary (10th ed) Constitutional Law § 993. 

9 Witkin Summary (10th ed) Taxation §§ 132, 133, 136, 137, 139. 

Reader alert: effects of Proposition 218 on maintenance assessments (re: Cal Const, arts. XIIIC and D). 15 Cal Real 
Prop J No. 2, p. 42. 

Hierarchy Notes: 

Art. XIII C Note 

NOTES OF DECISIONS 

Under Prop. 218 (Cal. Const., arts. XIII C & XIII D), which requires, in part, majority voter approval as a precon-
dition to the imposition, extension, or increase of any local general tax, and also specifies that any local general tax im-
posed, extended, or increased without voter approval between Jan. 1, 1995, and Nov. 5, 1996 (the window period), would 
be subject to voter approval at an election to be held within two years of the effective date of the initiative, i.e., by Nov. 5, 
1998, a city's continued collection of a utility tax (imposed in 1991 without voter approval) during the window period did 
not constitute an "imposition" or "extension" thereof. However, Prop. 218 did not implicitly protect the utility tax from the 
voter approval requirement of Prop. 62 (Gov. Code, § 53720 et seq.), enacted in 1986, prohibiting local governments from 
imposing any general tax unless and until the tax has been submitted to, and approved by a majority of, the local electorate. 
McBrearty v. City of Brawley (1997, Cal App 4th Dist) 59 Cal App 4th 1441, 69 Cal Rptr 2d 862, 1997 Cal App LEXIS 
1037, overruled in part Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal 4th 809, 107 Cal Rptr 2d 369, 
23 P3d 601, 2001 Cal LEXIS 3253. 

In an action by an airport authority challenging a city's transient parking tax (TPT), the airport authority was not 
entitled to a refund for TPT paid during the period after the TPT was first imposed and before it was approved by the city 
voters. The city's charter required its tax ordinances to conform "as nearly as may be" to the tax system established by the 
state's general laws. Until Const Art XIII C was added to the Constitution by Proposition 218, however, that system did 
not require the city to obtain voter approval for new general taxes (Gov C § 53723). Accordingly, the TPT was valid on its 
effective date. Burbank-Glendale-Pasadena Airport Authority v. City of Burbank (1998, Cal App 2d Dist) 64 Cal App 4th 
1217, 76 Cal Rptr 2d 297, 1998 Cal App LEXIS 545, review denied (1998, Cal) 1998 Cal LEXIS 6115. 

Plaintiff businesses brought an action against a city alleging business improvement district assessments were gov-
erned by Proposition 218, Const arts XIII C and XIII D. Proposition 218 contains a specific definition of the term "as-
sessment" as part of art XIII D. The definition is unambiguous and applies only to levies upon real property. The as-
sessment here was not imposed upon real property, but upon businesses. Although plaintiffs also argued that the as-
sessment amounted to a special tax prohibited by Prop 218, California law recognizes a distinction between a special tax 
and a special assessment. The rationale of special assessment is that the assessed property has received a special benefit 
over and above that received by the general public. Unlike a special assessment, a tax can be levied without reference to 
peculiar benefits to particular individuals or property. Howard Jarvis Taxpayers Assn. v. City of San Diego (1999, Cal 
App 4th Dist) 72 Cal App 4th 230, 84 Cal Rptr 2d 804, 1999 Cal App LEXIS 491, review denied (1999, Cal) 1999 Cal 
LEXIS 5631. 

Taxpayer's challenge to a resolution that imposed an assessment, filed more than 30 days after approval of the 
resolution, was untimely under CCP § 329.5; the limitations period of § 329.5 was not abrogated by Cal. Const. arts. 
XIII-C, XIII-D and their implementing legislation, Gov C § 53753, and the taxpayer could not rely on a continuous ac-
crual theory because CCP § 329.5 contained express language as to the accrual of a cause of action, identifying the date 
the assessment was levied, which meant that any other date of accrual was precluded in accordance with CCP § 312. 
Barratt American, Inc. v. City of San Diego (2004, Cal App 4th Dist) 117 Cal App 4th 809, 12 Cal Rptr 3d 132, 2004 Cal 
App LEXIS 488, review denied Barratt American Inc. v. City of San Diego (2004, Cal) 2004 Cal LEXIS 6430. 
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City's increased cell tax violated the requirement in Cal. Proposition 218 that a proposed tax increase be submitted to 
the voters for approval because the city had revised the methodology by which it calculated the cell tax when it decided to 
implement the Mobile Telecommunications Sourcing Act (MTSA), Pub. L. No. 106-252, 114 Stat. 626, and unilaterally 
expand the cell tax to cover all airtime. A taxing methodology must be frozen in time until the electorate approves higher 
taxes, and a local government's methodology cannot evolve--even if it is due to external factors such as the MTSA--and 
avoid submitting it to voter approval. AB Cellular LA, LLC v. City of Los Angeles (2007, Cal App 2d Dist) 150 Cal App 4th 
747, 59 Cal Rptr 3d 295, 2007 Cal App LEXIS 699. 

Groundwater augmentation fee to be charged to operators of wells within a water management agency's jurisdiction 
was a fee or charge imposed as an incident of property ownership and was subject to the restrictions imposed on such 
charges by Cal Const Art XIII D because the augmentation charge was not a charge upon real property, but one upon an 
activity, the extraction of groundwater, and that activity in some ways was more intimately connected with property 
ownership than was the mere receipt of delivered water. The agency was not granted a lien, or the power to impose a lien, 
but was relegated to the remedies available to any other creditor, which no more made the charge incidental to property 
ownership than was a credit card debt, and because the agency made no attempt to comply with the constitutional pre-
conditions for the imposition of the charge, its ordinance increasing the groundwater augmentation fee was invalid. Pa-
jaro Valley Water Management Agency v. Amrhein (2007, Cal App 6th Dist) 150 Cal App 4th 1364, 59 Cal Rptr 3d 484, 
2007 Cal App LEXIS 785, rehearing denied Pajaro Valley Mgmt. Agency v. Ray Amrhein (2007, Cal App 6th Dist) 2007 
Cal App LEXIS 1086, review denied (2007, Cal) 2007 Cal LEXIS 9718. 

Trial court properly found that fee imposed by city on telephone lines to fund its 911 emergency communication 
system was a special tax and thus subject to Cal Const Art XIII C § 2' s requirement of approval by two-thirds of the voters 
in the city, where the parties essentially conceded that the 911 charge did not fit into the category of a special assessment, 
a development fee, or a regulatory fee, and where those who paid the fee received no benefit not received by those who did 
not pay (and thus by the general public), thereby negating the distinguishing feature of a user fee; although the city had 
chosen to provide enhanced services rather than a basic system, the fee effectively did what the state surcharge authorized 
by California's Emergency Telephone Users Surcharge Act, Rev & Tax C § 41001 et seq., did, which is providing reve-
nues to fund a governmental service available to all. Bay Area Cellular Telephone Co. v. City of Union City (2008, 1st 
Dist) 162 Cal App 4th 686, 75 Cal Rptr 3d 839, 2008 Cal App LEXIS 634, review denied Bay Area Cellular Telephone 
Company v. City of Union City (2008, Cal.) 2008 Cal. LEXIS 9937. 

Levy imposed by a city to recover the cost of collecting and administering a general business tax imposed on land-
lords was not a fee within the Gov C § 50076, exception to the special tax limitation in Cal Const Art XIII-A, § 4, because 
it was not intended to fund regulatory activity or provide municipal services; nor was it a fee or charge under Cal Const 
Art XIII-D, § 2, for a property related service. Rather, it was a general tax as defined in Cal Const Art XIII-C, § 1, subd. (a), 
and was thus void under Cal Const Art XIII-C, § 2, subd. (b), because it was imposed without a vote of the electorate. 
Weisblat v. City of San Diego (2009, 4th Dist) 2009 Cal App LEXIS 1360. 
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CONSTITUTION OF THE STATE OF CALIFORNIA 
Article XIII C. [VOTER APPROVAL FOR LOCAL TAX LEVIES] 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Const, Art. XIII C § 3 (2010) 

§ 3. Initiative power 

Notwithstanding any other provision of this Constitution, including, but not limited to, Sections 8 and 9 of Article II, 
the initiative power shall not be prohibited or otherwise limited in matters of reducing or repealing any local tax, as-
sessment, fee or charge. The power of initiative to affect local taxes, assessments, fees and charges shall be applicable to 
all local governments and neither the Legislature nor any local government charter shall impose a signature requirement 
higher than that applicable to statewide statutory initiatives. 

HISTORY: 

Adopted by voters, Prop. 218 § 3, effective November 6, 1996. 

NOTES: 

Cross References: 

Tax limitation initiative: Const Art XIII A §§ 1 et seq. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 302 "Initiative, Referendum, & Recall." 

7 Witkin Summary (10th ed) Constitutional Law § 159. 

9 Witkin Summary (10th ed) Taxation § 132. 

Attorney General's Opinions: 

If a local agency formation commission conditions approval of a change of organization or reorganization upon a 
requirement that the subject agency levy or fix and collect a previously established and collected tax, benefit assessment, 
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or property-related fee or charge on parcels being annexed to the agency, the voter and landowner approval requirements 
of the Constitution relating to taxes, assessments, fees, and charges do not apply (Const art XIIIC § 3, art XIIID § 4). 82 
Ops. Cal. Atty. Gen. 180. 

Hierarchy Notes: 

Art. XIII C Note 

NOTES OF DECISIONS 

Under Prop. 218 (Cal. Const., arts. XIII C & XIII D), which requires, in part, majority voter approval as a precon-
dition to the imposition, extension, or increase of any local general tax, and also specifies that any local general tax im-
posed, extended, or increased without voter approval between Jan. 1, 1995, and Nov. 5, 1996 (the window period), would 
be subject to voter approval at an election to be held within two years of the effective date of the initiative, i.e., by Nov. 5, 
1998, a city's continued collection of a utility tax (imposed in 1991 without voter approval) during the window period did 
not constitute an "imposition" or "extension" thereof. However, Prop. 218 did not implicitly protect the utility tax from the 
voter approval requirement of Prop. 62 (Gov. Code, § 53720 et seq.), enacted in 1986, prohibiting local governments from 
imposing any general tax unless and until the tax has been submitted to, and approved by a majority of, the local electorate. 
McBrearty v. City of Brawley (1997, Cal App 4th Dist) 59 Cal App 4th 1441, 69 Cal Rptr 2d 862, 1997 Cal App LEXIS 
1037, overruled in part Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal 4th 809, 107 Cal Rptr 2d 369, 
23 P3d 601, 2001 Cal LEXIS 3253. 

Initiative petition seeking to reduce water rates was invalid because electorate lacked power to reduce water rates. 
Usage-based water rates were not incidents of property ownership. Bighorn-Desert View Water Agency v. Beringson 
(2004, Cal App 4th Dist) 114 Cal App 4th 1213, 8 Cal Rptr 3d 485, 2004 Cal App LEXIS 32. 

Groundwater augmentation fee to be charged to operators of wells within a water management agency's jurisdiction 
was a fee or charge imposed as an incident of property ownership and was subject to the restrictions imposed on such 
charges by Cal Const Art XIII D because the augmentation charge was not a charge upon real property, but one upon an 
activity, the extraction of groundwater, and that activity in some ways was more intimately connected with property 
ownership than was the mere receipt of delivered water. The agency was not granted a lien, or the power to impose a lien, 
but was relegated to the remedies available to any other creditor, which no more made the charge incidental to property 
ownership than was a credit card debt, and because the agency made no attempt to comply with the constitutional pre-
conditions for the imposition of the charge, its ordinance increasing the groundwater augmentation fee was invalid. Pa-
jaro Valley Water Management Agency v. Amrhein (2007, Cal App 6th Dist) 150 Cal App 4th 1364, 59 Cal Rptr 3d 484, 
2007 Cal App LEXIS 785, rehearing denied Pajaro Valley Mgmt. Agency v. Ray Amrhein (2007, Cal App 6th Dist) 2007 
Cal App LEXIS 1086, review denied (2007, Cal) 2007 Cal LEXIS 9718. 
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BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 
Copyright © 2011 by Barclays Law Publishers 

All rights reserved 

* THIS DOCUMENT IS CURRENT THROUGH REGISTER 2011, NO. 19, MAY 13, 2011 * 

TITLE 2. ADMINISTRATION 
DIVISION 2. FINANCIAL OPERATIONS 

CHAPTER 2.5. COMMISSION ON STATE MANDATES 
ARTICLE 3. TEST CLAIMS 

2 CCR 1183.07 (2011) 

§ 1183.07. Review of Completed Test Claim and Preparation of Staff Analysis 

(a) Before the hearing on the test claim, commission staff shall prepare a final written analysis of the test claim, which 
shall include but not be limited to a review of the written responses, opposition, recommendations, and comments filed by 
other state agencies, interested parties, and the claimant. The final staff analysis shall describe and analyze the test claim 
to assist the commission in determining whether the alleged statutes or executive orders contain a reimbursable 
state-mandated program under Article XIII B, section 6 of the California Constitution. 

(b) At least eight (8) weeks before the hearing, or at such other time as required by the executive director or stipulated 
to by the parties, commission, staff shall prepare a draft staff analysis and distribute it to the parties, interested parties, and 
any person who requests a copy, and shall post it on the commission's web site. 

(c) Any party or interested party may file written comments concerning the draft staff analysis with commission staff. 
Written comments shall be filed and served as described in section 1181.2 of these regulations, by the date determined and 
publicized by the executive director. A three (3) week period for comments shall be given, subject to the executive di-
rector's authority to expedite all matters pursuant to Government Code section 17530. All written comments timely filed 
shall be reviewed by commission staff and may be incorporated into the final written analysis of the test claim. 

AUTHORITY: 

Note: Authority cited: Sections 17527(g) and 17553, Government Code. Reference: Sections 17514, 17530, 17551 and 
17553, Government Code. 

HISTORY: 

1. New section filed 7-23-96; operative 7-23-96. Submitted to OAL for printing only (Register 96, No. 30). 

2. Amendment of subsections (b)-(c) filed 9-13-99; operative 9-13-99. Submitted to OAL for printing only pursuant to 
Government Code section 17527 (Register 99, No. 38). 

3. Amendment filed 9-6-2005; operative 9-6-2005. Exempt from OAL review and submitted to OAL for printing only 
pursuant to Government Code section 17527(g) (Register 2005, No. 36). 

4. Amendment filed 10-27-2010; operative 1-1-2011. Submitted to OAL for filing and printing only pursuant to Gov-
ernment Code section 11343.8 (Register 2010, No. 44). 
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EVIDENCE CODE 
Division 2. Words and Phrases Defined 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Evid Code § 115 (2011) 

§ 115. "Burden of proof" 

"Burden of proof' means the obligation of a party to establish by evidence a requisite degree of belief concerning a 
fact in the mind of the trier of fact or the court. The burden of proof may require a party to raise a reasonable doubt 
concerning the existence or nonexistence of a fact or that he establish the existence or nonexistence of a fact by a pre-
ponderance of the evidence, by clear and convincing proof, or by proof beyond a reasonable doubt. 

Except as otherwise provided by law, the burden of proof requires proof by a preponderance of the evidence. 

HISTORY: 

Enacted Stats 1965 ch 299 § 2, operative January 1, 1967. 

NOTES: 

Law Revision Commission Comments: 

1965 

See the Comment to Section 110. 

After stating the general definition of "burden of proof," the first paragraph of Section 115 gives examples of specific 
burdens that may be imposed by statutory or decisional law. The list of examples is not exclusive, and in some cases the 
law may prescribe some other burden of proof. For example, under Penal Code Section 872, the prosecution's burden of 
proof at a preliminary hearing is to establish "sufficient cause" a "strong suspicion" --of the accused's guilt. Ga- 
rabedian v. Superior Court, 59 Cal 2d 124, 28 Cal Rptr 318, 378 P2d 590 (1963); Rogers v. Superior Court, 46 Cal 2d 3, 
291 P2d 929 (1955). 

The second paragraph of Section 115 makes it clear that "burden of proof' refers to the burden of proving the fact in 
question by a preponderance of the evidence unless a heavier or lesser burden of proof is specifically required in a par-
ticular case by constitutional, statutory, or decisional law. See the definition of "law" in Evidence Code § 160. (As 
amended in the Legislature.) 
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Cross References: 

"Evidence": Ev C § 140. 

"Proof': Ev C § 190. 

"Trier of fact": Ev C § 235. 

Foundational and preliminary facts: Ev C §§ 403-405. 

Assignment of burden of proof: Ev C §§ 500 et seq. 

Presumptions affecting burden of proof: Ev C §§ 605-607, 660 et seq. 

Burden of establishing fact under Uniform Commercial Code: UCC § 1201. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 5 "Abuse Of Minors And Elderly". 

Cal. Points & Authorities (Matthew Bender(R)) ch 50 "Contracts," § 50.523. 

Cal. Points & Authorities (Matthew Bender(R)) ch 105 "Fraud And Deceit," § 105.60. 

Cal. Points & Authorities (Matthew Bender(R)) ch 170 "Partnerships," § 170.20. 

Cal. Fam. Law Practice & Procedure 2d (Matthew Bender(R)), ch 34, Establishing Guardianship § 34.35. 

Cal. Torts (Matthew Bender(R)), § 3.01. 

Cal. Torts (Matthew Bender(R)), § 3.02. 

Cotchett, California Courtroom Evidence, § 2.04 (Matthew Bender). 

Matthew Bender (R) Practice Guide: Cal. Trial and Post Trial Civil Procedure §§ 9.04, 9.05[1], [4], 9.09, 9.16, 9.17, 
9.18[1], 11.83[4], 14.03, 14.07[1], 15.12. 

Witkin & Epstein, Criminal Law (3d ed), Illegally Obtained Evidence §§ 35, 36, 37, 38, 39. 

Witkin & Epstein, Criminal Law (3d ed), Punishment § 378. 

5 Witkin Summary (10th ed) Torts § 769. 

9 Witkin Summary (10th ed) Partnership § 10. 

10 Witkin Summary (10th ed) Parent and Child §§ 345, 741. 

11 Witkin Summary (10th ed) Community Property § 11. 

14 Witkin Summary (10th ed) Wills and Probate § 996. 

1 Witkin Cal. Evidence (4th ed) Burden of Proof and Presumptions §§ 34, 35, 38. 

1 Witkin Cal. Evidence (4th ed) Introduction §§ 17, 63. 

Cal. Juvenile Courts Practice and Procedure (Matthew Bender(R)), Confidentiality of Juvenile Records Limits on 
Disclosure, § 1.34 

Cal. Juvenile Courts Practice and Procedure (Matthew Bender(R)), Deciding to Order or Deny Services, § 2.129 

Cal. Juvenile Courts Practice and Procedure (Matthew Bender(R)), Procedures for Conduct of Hearing, § 2.141 

Cal. Juvenile Courts Practice and Procedure (Matthew Bender(R)), Relative Guardianship Content, § 2.171 

Judicial Council of California Civil Jury Instructions, CACI Nos. 200, 201 (Matthew Bender). 
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Jefferson's California Evidence Benchbook, 3rd Edition (CEB, 2003) §§ 45.1-45.9. 

Miller & Starr, Cal Real Estate 3d § 1:98. 

Matthew Bender(R) Practice Guide: Cal. Trust Lit., ch 8, Filing or Opposing Petition Regarding Internal Affairs of 
Trust Under Prob Code Section, § 8.11. 

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 15.12. 

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 15.14. 

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 15.18. 

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 15.19. 

Law Review Articles: 

Effect of application of res ipsa loquitur on burden of proof. 12 Cal LR 138. 

Nola M. v. U.S.C.: A serious threat to California negligence law. 23 Cal Trial Law Forum No. 9. 

Burden of proof under California Evidence Code. 18 Hast LI 96. 

Presumptions and the two burdens under the Evidence Code. 2 Lincoln LR 110. 

The California Supreme Court Speaks out on Summary Judgment in its Own "Trilogy" of Decisions: Has the Celotex 
Era Arrived? 42 Santa Clara LR 483. 

Burden of proof where goods destroyed while in possession of bailee. 23 SCLR 409. 

Requiring clear and convincing proof in tort claims involving recently recovered repressed memories. 25 South-
western LR 173. 

Standards of proof and preliminary questions of fact. 27 Stan LR 271. 

Burden of proof and presumptions. 2 UCLA LR 13. 

California Evidence Code--Federal Rules of Evidence: IX. General Provisions: Conforming the California Evidence 
Code. 44 USF LR 891. 

Hierarchy Notes: 

Evid Code Note 

Div. 2 Note 

NOTES OF DECISIONS 1. In General 2. Construction 3. Presumption of Innocence 4. Preponderance of the Evidence 5. 
Administrative Hearings 6. Other Crimes Evidence 7. Language of Findings 8. Application to Other Law 9. Punitive 
Damages 

1. In General 

The phrase "burden of persuasion" means the burden of making the trier of fact believe the facts asserted. This burden 
is commonly referred to as the burden of proof by a preponderance of the evidence. People v. Valverde (1966 Cal App 5th 
Dist) 246 Cal App 2d 318, 54 Cal Rptr 528, 1966 Cal App LEXIS 1029. 

The definition in Ev C § 115, of the burden of proof is for the use by the trial court to guide it in weighing the evidence 
and resolving the issues; its significance to an appellate court is limited. Baron v. Baron (1970, Cal App 2d Dist) 9 Cal 
App 3d 933, 88 Cal Rptr 404, 1970 Cal App LEXIS 2006. 

The definition in Ev C § 115, of the "burden of proof' is for use by the trial court to guide it in weighing the evidence 
and resolving the issues; the significance of the definition is limited in the appellate court, which cannot reweigh the 
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evidence and, until the contrary is established, must assume the trial court followed the appropriate rule regarding burden 
of proof and resolving the issues. Williams v. Williams (1970, Cal App 1st Dist) 12 Cal App 3d 172, 90 Cal Rptr 457, 1970 
Cal App LEXIS 1617. 

A decision which is contrary to the weight of evidence is one which is contrary to the preponderance of the evidence, 
and the purpose for which a court normally weighs the evidence is to determine which way it preponderates on a given 
issue. Thus, an unexplained statement that a court reviewing an administrative decision shall weigh the evidence is a 
statement that it shall determine whether the evidence preponderates in favor of, or against, the administrative decision 
under review. Further, the standard of proof in the original administrative proceedings is wholly irrelevant to the standard 
of proof applicable to a review of such proceedings by a court, and the standard of proof on review is governed by the 
degree to which it is appropriate to presume correctness of the factual determinations of the administrative tribunal. 
Chamberlain v. Ventura County Civil Service Com. (1977, Cal App 2d Dist) 69 Cal App 3d 362, 138 Cal Rptr 155, 1977 
Cal App LEXIS 1427. 

The party offering the evidence has the burden of proving its admissibility; the weight of his burden is by a pre-
ponderance of the evidence. That is the general burden of proof except as otherwise provided by law. People v. Ashmus 
(1991) 54 Cal 3d 932, 2 Cal Rptr 2d 112, 820 P2d 214, 1991 Cal LEXIS 5408, rehearing denied (1992, Cal) 1992 Cal 
LEXIS 392, cert den (1992) 506 US 841, 113 S Ct 124, 121 L Ed 2d 79, 1992 US LEXIS 4959. 

Questions relating to the admissibility of evidence will not be reviewed on appeal in the absence of a specific and 
timely objection in the trial court on the ground sought to be urged on appeal. People v. Ashmus (1991) 54 Cal 3d 932, 2 
Cal Rptr 2d 112, 820 P2d 214, 1991 Cal LEXIS 5408, rehearing denied (1992, Cal) 1992 Cal LEXIS 392, cert den (1992) 
506 US 841, 113 S Ct 124, 121 L Ed 2d 79, 1992 US LEXIS 4959. 

Ev C § 606, indicates that a presumption affecting the burden of proof imposes on the party against whom it operates 
the burden of proof as to the nonexistence of the presumed fact, while Ev C § 115, makes it clear that the obligation exists 
for that party to establish by evidence a requisite degree of belief concerning the fact in the mind of the trier of fact or the 
court. Hence, the presumption requires the party against whom it operates to prove its case to the trier of fact. Haycock v. 
Hughes Aircraft Co. (1994, Cal App 2d Dist) 22 Cal App 4th 1473, 28 Cal Rptr 2d 248, 1994 Cal App LEXIS 182, review 
denied (1994, Cal) 1994 Cal LEXIS 2309. 

In a civil case alleging that doctors presented fraudulent insurance claims, the burden of proving the acts was met by 
a preponderance of the evidence; the high degree of proof demanded in criminal cases was not required in civil cases even 
on the issue of a crime. People ex rel. Allstate Insurance Co. v. Muhyeldin (2003, Cal App 2d Dist) 112 Cal App 4th 604, 
5 Cal Rptr 3d 492, 2003 Cal App LEXIS 1523, review denied People ex rel. Allstate Ins. Co. v. Muhyeldin (2004, Cal) 
2004 Cal LEXIS 57. 

2. Construction 

The standard of proof applicable to proceedings under the Mentally Disordered Sex Offenders Law (W & I C §§ 6300 
et seq.), is controlled by Ev C § 115, which declares that except as otherwise provided by law, the burden of proof requires 
proof by a preponderance of the evidence. As used therein, the word "law" includes the law established by judicial deci-
sions, as well as by constitutional and statutory provisions. People v. Burnick (1975) 14 Cal 3d 306, 121 Cal Rptr 488, 535 
P2d 352, 1975 Cal LEXIS 287. 

"Law," as used in the provision of Ev C § 115, that "except as otherwise provided by law, the burden of proof requires 
proof by a preponderance of the evidence," includes law established by judicial decisions as well as by constitutional and 
statutory provisions (Ev C § 160). People v. Jimenez (1978) 21 Cal 3d 595, 147 Cal Rptr 172, 580 P2d 672, 1978 Cal 
LEXIS 250, overruled People v. Cahill (1993) 5 Cal 4th 478, 20 Cal Rptr 2d 582, 853 P2d 1037, 1993 Cal LEXIS 3087, 
superseded by statute as stated in People v. Campos (1986, Cal App 3d Dist) 183 Cal App 3d 926, 228 Cal Rptr 470. 

The general rule in California is that issues of fact in civil cases are determined by a preponderance of testimony. 
Under Ev C § 115, providing that the burden of proof requires proof by a preponderance of the evidence, except as oth-
erwise provided by law, "law" includes constitutional, statutory, and decisional law. Judicial expressions purporting to 
require clear and convincing or clear and satisfactory evidence must be read in light of the statutory provision for proof by 
a preponderance of the evidence. Weiner v. Fleischman (1991) 54 Cal 3d 476, 286 Cal Rptr 40, 816 P2d 892, 1991 Cal 
LEXIS 4395. 

Law of states other than California and law of federal jurisdictions is not what is meant by "otherwise provided by 
law" in Ev C § 115, which, by definition and common sense, is referring to the "constitutional, statutory and decisional 
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law" of Cal. State Bd. of Equalization v. Renovizor's Inc. (In re Renovizor's, Inc.) (2002, 9th Cir Cal) 282 F3d 1233, 2002 
US App LEXIS 4131. 

Ev C § 115, does not purport to govern the standard of proof applicable in any particular proceeding. Utility Con-
sumers' Action Network v. Public Utilities Commission of the State of California (2010, 4th Dist) 2010 Cal App LEXIS 
1443. 

3. Presumption of Innocence 

In a prosecution on a charge of arson by an accessory, prosecution proof of a false alibi provided by defendant for the 
principal as the gravamen of a violation of Pen C § 32, relating to accessories, did not shift to defendant the burden of 
proving the alibi's truth and force him to take the stand in violation of his Fifth Amendment right to silence, where the trial 
court gave the standard instructions on presumption of innocence and proof beyond a reasonable doubt, where, as in every 
criminal case, the burden of proving guilt beyond a reasonable doubt remained on the prosecution throughout the entire 
case, where no presumption required defendant's trial jury to infer that his statement was false, or if it found falsity, to 
draw an inference of guilty intent, and where the fabrication of the false alibi permitted but did not require an inference of 
defendant's guilty state of mind People v. Duty (1969, Cal App 3d Dist) 269 Cal App 2d 97, 74 Cal Rptr 606, 1969 Cal 
App LEXIS 1622. 

4. Preponderance of the Evidence 

The burden of proof required in a fraud case is no more than a preponderance of the evidence, and the applicable 
pattern jury instruction was a proper instruction; thus, in an action for fraud arising out of the sale of a mobile home, the 
court did not err in refusing defendant's request for an instruction that fraud should be "clearly proved and satisfactorily 
established," where the court had properly instructed the jury that fraud must be proved by a preponderance of the evi- 
dence. Sierra Nat. Bank v. Brown (1971, Cal App 1st Dist) 18 Cal App 3d 98, 95 Cal Rptr 742, 1971 Cal App LEXIS 1365. 

Where laches was pleaded by a school board as an affirmative defense in an action by a school teacher for rein-
statement, the school board had the burden of proving such defense by a preponderance of the evidence (Ev C §§ 500, 
115), which required proof of unreasonable delay on the part of the teacher in filing the action, plus either acquiescence in 
her dismissal or prejudice to the school board resulting from the delay. Pennel v. Pond Union School Dist. (1973, Cal App 
5th Dist) 29 Cal App 3d 832, 105 Cal Rptr 817, 1973 Cal App LEXIS 1236. 

The presumption that real property conveyed to a husband and wife by a joint tenancy deed is held in joint tenancy, 
may be overcome by a preponderance of the evidence pursuant to Ev C § 115, providing that in the proof of any issue, 
unless a different standard of proof is set forth by constitutional, statutory or decisional law, the burden of proof shall be 
proved by a preponderance of the evidence. Hansford v. Lassar (1975, Cal App 2d Dist) 53 Cal App 3d 364, 125 Cal Rptr 
804, 1975 Cal App LEXIS 1569. 

In a civil fraud action, the trial court properly deleted from an instruction requested by defendant, language requiring 
that plaintiff must prove the alleged fraud by "clear and convincing evidence," as such deletion was in accordance with Ev 
C § 115, providing that the burden of proof in civil actions requires proof by a preponderance of evidence, which standard 
is as applicable to fraud actions as any other. Furthermore, no valid distinction existed between the quantum of evidence 
required to support a finding of fraud, that it be a preponderance, and the "quality" of that evidence, that it be "clear and 
convincing," as there are no degrees of quality of evidence. No evidence is admissible except relevant evidence (Ev C § 
350), and except as otherwise provided by statute "all relevant evidence is admissible." (Ev C § 351). (Disapproving 
language in K King & G. Shuler Corp. v. King (1968, Cal App 2d Dist) 259 Cal App 2d 383, 66 Cal Rptr 330, 1968 Cal 
App LEXIS 1981, implying that a preponderance of evidence is not adequate proof of fraud, and stating that Aggregates 
Associated, Inc. v. Packwood (1962) 58 Cal 2d 580, 25 Cal Rptr 545, 375 P2d 425, 1962 Cal LEXIS 291, containing 
language that fraud must be proved by clear and convincing evidence, is no longer to be followed on the issue of the 
standard of proof of fraud in civil cases.) Liodas v. Sahadi (1977) 19 Cal 3d 278, 137 Cal Rptr 635, 562 P2d 316, 1977 Cal 
LEXIS 132. 

The proper test to be applied by a trial court in deciding whether to grant a post-trial motion to add an alleged alter ego 
as an additional judgment debtor is the normal preponderance-of-the-evidence burden of proof that applies generally to 
fact-finding proceedings in a trial court. The issue is directly controlled by Ev C § 115, which identifies three possible 
burdens of proof applicable to fact-finding proceedings: preponderance of the evidence, clear and convincing proof, and 
proof beyond a reasonable doubt. Section 115 specifies that except as otherwise provided by law, the burden of proof 
requires proof by a preponderance of the evidence. The law does not otherwise provide, and preponderance of the evi- 
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dence is therefore the test which must be applied; the substantial evidence text has no application in this context. 
Wollersheim v. Church of Scientology (1999, Cal App 2d Dist) 69 Cal App 4th 1012, 81 Cal Rptr 2d 896, 1999 Cal App 
LEXIS 90. 

Standard of proof required for a reasonable-services finding at an 18-month review hearing is a preponderance of the 
evidence. In making that finding, the court applied Ev C § 115, which provided that when a statute was silent on the 
standard of proof, the preponderance of the evidence standard ordinarily applied. Katie V. v. Superior Court (2005, Cal 
App 4th Dist) 130 Cal App 4th 586, 30 Cal Rptr 3d 320, 2005 Cal App LEXIS 990. 

Superior court did not err in only requiring a manufacturer to establish by a preponderance of the evidence, under Ev 
C § 115, that exposure to a chemical presented no significant risk of cancer in humans. Although a chemical has to be 
"clearly shown" to cause cancer before it may be listed under H & S C § 25249.8(b), the warning exemption of H & S C § 
25249.10(c) does not similarly require it to be clearly shown that exposure to the chemical poses no significant risk of 
causing cancer; this indicates the burden of proving the exemption is less than by clear and convincing evidence. Baxter 
Healthcare Corp. v. Denton (2004, Cal App 3d Dist) 120 Cal App 4th 333, 15 Cal Rptr 3d 430, 2004 Cal App LEXIS 1054, 
review denied (2004) 2004 Cal. LEXIS 9470. 

Defendant's claim during his trial on charges of committing aggravated sexual assault on his daughter, a forcible lewd 
act on his daughter, and a lewd act on his son, that instructing the jury on preponderance of the evidence and clear and 
convincing evidence as the burdens of proof of extension of the statute of limitations and independent corroboration of the 
children's accusations, respectively, denied him his constitutional due process and jury guarantees of proof beyond a 
reasonable doubt lacked merit because none of the facts relevant to extension of the statute of limitations, former Pen C § 
803(g), or independent corroboration of the children's accusations was a fact necessary to constitute the crimes with which 
defendant was charged. Furthermore, case law and statutory law designated preponderance of the evidence as the standard 
of proof of statute of limitations issues, and clear and convincing evidence as the standard of proof of independent cor-
roboration of the children's accusations. People v. Riskin (2006, Cal App 5th Dist) 143 Cal App 4th 234, 49 Cal Rptr 3d 
287, 2006 Cal App LEXIS 1466, review denied People v. Riskin (Michael) (2007) 2007 Cal. LEXIS 68, cert den Riskin v. 
California (2008, U.S.) 128 S. Ct. 2942, 171 L. Ed. 2d 871, 2008 U.S. LEXIS 4939. 

In seeking termination of a domestic violence restraining order issued under Fam C § 6345(a), the applicant is 
seeking to dissolve an injunction, as defined in CCP § 525; thus, CCP § 533, sets forth the standards for the trial court to 
apply, and the burden is on the restrained party to show by a preponderance of the evidence pursuant to Ev C §§ 115, 500, 
that these standards have been met. Loeffler v. Medina (2009, 4th Dist) 2009 Cal App LEXIS 974. 

5. Administrative Hearings 

In an administrative proceeding involving a threatened suspension or revocation of a food processing license, the 
administrative hearing officer did not err in utilizing the preponderance of the evidence standard of proof, rather than the 
clear and convincing standard. Ev C § 115, provides that except as otherwise provided by law, the burden of proof requires 
proof by a preponderance of the evidence. The sharp distinction between professional licenses, to which the clear and 
convincing standard applies, and food processing and other nonprofessional licenses, supports the distinction in the 
standards of proof applicable in proceedings to revoke these two different types of licenses. There is no rational basis for 
treating a food processor's license in the same manner as a professional's license. Because no "law" requires that a stan-
dard of proof other than preponderance of the evidence be applied in administrative proceedings to suspend or revoke a 
food processor's license, § 115 governs the standard of proof in proceedings to revoke or suspend a food processor's 
license. San Benito Foods v. Veneman (1996, Cal App 6th Dist) 50 Cal App 4th 1889, 58 Cal Rptr 2d 571, 1996 Cal App 
LEXIS 1089. 

Where a trial court is required to exercise "independent judgment" review of an agency determination, the trial court 
must, in exercising such review, afford a "strong presumption" that the administrative findings are correct, and the peti-
tioner bears the burden of proving that these findings are incorrect. Long-established case law demonstrates that placing 
the burden on the petitioner is not inconsistent with independent judgment review as that term has been understood in this 
state. Further, the burden is one of proof (Ev C § 115), not merely a burden of production (Ev C § 110). Fukuda v. City of 
Angels (1999) 20 Cal 4th 805, 85 Cal Rptr 2d 696, 977 P2d 693, 1999 Cal LEXIS 3899. 

A vehicle salesperson's license is a non-professional license. The license carries no educational, training, or testing 
prerequisites (Veh C § 11802). All of the application criteria concern historical evidence of the applicant's character, 
honesty, integrity, and reputation, and information regarding prior court judgments and disciplinary actions (Veh C § 
11802). Because no law requires that a standard of proof other than preponderance of the evidence be applied in admin- 
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istrative proceedings to suspend or revoke a vehicle salesperson's license, Ev C § 115 governs the standard of proof. Mann 
v. Department of Motor Vehicles (1999, Cal App 6th Dist) 76 Cal App 4th 312, 90 Cal Rptr 2d 277, 1999 Cal App LEXIS 
1005. 

Both the administrative law judge and the trial court correctly applied the preponderance of evidence standard in 
revoking a dental license after an unsuccessful period of probation. Because no law specified the standard of proof in such 
a proceeding, the applicable standard was preponderance of the evidence. Sandarg v. Dental Bd. of California (2010, 2d 
Dist) 2010 Cal App LEXIS 747. 

County assessment appeals board erred when it did not accord a homeowner the presumption of correctness to which 
he was entitled under Rev & Tax C § 167, subd. (a), which places the burden of proof on the assessor and is thus a pre-
sumption affecting the burden of proof and implementing policy as set forth in Ev C §§ 605, 606. Because this pre-
sumption applied, the assessor was not entitled to the presumption of regularity in Ev C § 664, and had the burden to 
overcome the presumption favoring the taxpayer by a preponderance of the evidence pursuant to Ev C § 115. Farr v. 
County of Nevada (2010, 3d Dist) 2010 Cal App LEXIS 1442. 

6. Other Crimes Evidence 

In a capital murder prosecution, the trial court properly instructed the jury to consider crimes that were charged in 
another case but not in this case only if it found that defendant committed them by a preponderance of the evidence. The 
preponderance of the evidence standard adequately protects defendants. Once the other crimes evidence is admitted, no 
matter what improper prejudicial effect there may be is realized whatever standard is adopted. If the jury finds by a 
preponderance of the evidence that the defendant committed the other crimes, the evidence is clearly relevant and may 
therefore be considered. The preponderance standard is also consistent with the rule stated in Ev C § 115, that, except as 
otherwise provided by law, the burden of proof requires proof by a preponderance of the evidence. Furthermore, the jury 
could not reasonably infer from the instructions that the prosecution need prove intent only by a preponderance of the 
evidence. The trial court gave the standard instructions on reasonable doubt in general and on the sufficiency of circum-
stantial evidence to prove the necessary specific intent or mental state. These instructions made clear that the reasonable 
doubt standard applied to intent as well as identity. People v. Carpenter (1997) 15 Cal 4th 312, 63 Cal Rptr 2d 1, 935 P2d 
708, 1997 Cal LEXIS 1948, rehearing denied (1997, Cal.) 1997 Cal. LEXIS 3555, cert den Carpenter v. California (1998) 
522 U.S. 1078, 118 S. Ct. 858, 139 L. Ed. 2d 757, 1998 U.S. LEXIS 521, superseded by statute as stated in Covarrubias v. 
Superior Court (1998, Cal App 6th Dist) 60 Cal App 4th 1168, 71 Cal Rptr 2d 91, 1998 Cal App LEXIS 34, superseded by 
statute as stated in Verdin v. Superior Court (2008, Cal) 2008 Cal LEXIS 6665. 

7. Language of Findings 

In an action alleging, inter alia, an implied easement, nothing in the record indicated the trial court imposed a clear 
and convincing standard of proof, rather than proof by a preponderance of the evidence. Therefore, the appellate court 
assumed that the trial court applied the proper standard. Although the judge stated in her comments, "The law requires that, 
for an easement to be shown, it has to be shown clearly," and recurrently used the words "clear" and "clearly," it appeared 
more likely to be a habit of speech than an expression of a legal conclusion. Furthermore, the court held that if the use of 
"clear" and "clearly" do have some legal significance, it is obvious from the context of the usage that the trial judge was 
referring to the quality of the evidence she thought was necessary to prove intent, rather than to the quantity or weight of 
that evidence. Tusher v. Gabrielsen (1998, Cal App 1st Dist) 68 Cal App 4th 131, 80 Cal Rptr 2d 126, 1998 Cal App 
LEXIS 992. 

8. Application to Other Law 

There is no reason to believe that Pen C § 190.3 was intended to incorporate Ev C § 115. Indeed, the final paragraph 
of § 190.3 makes clear the sui generis nature of the jury's penalty phase determination. Because Pen C § 190.3 describes a 
process of sentencing determination that is basically incompatible with burden of proof quantification, it is most rea-
sonable to infer that § 190.3 is either simply outside the scope of Ev C § 115, which was not intended to apply to such 
sentencing matters, or else fits within the latter statute's "otherwise provided by law" exception. The same would be the 
case with the relationship between § 190.3 and Ev C § 500. People v. Welch (1999) 20 Cal 4th 701, 85 Cal Rptr 2d 203, 
976 P2d 754, 1999 Cal LEXIS 2976, rehearing denied (1999, Cal) 1999 Cal LEXIS 5545, cert den Welch v. California 
(2000) 528 US 1154, 120 S Ct 1160, 145 L Ed 2d 1071, 2000 US LEXIS 1034. 
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In a hearing held pursuant to the Sexually Violent Predators Act, W & I C §§ 6600 et seq., the burden of proof is 
probable cause. Cooley v. Superior Court (2002) 29 Cal 4th 228, 127 Cal Rptr 2d 177, 57 P3d 654, 2002 Cal LEXIS 7958, 
rehearing denied (2003, Cal) 2003 Cal LEXIS 227. 

Under Pen C § 290, the court may require a defendant convicted of any crime to register as a sex offender if the court 
finds at the time of conviction or sentencing that the person committed the offense as a result of sexual compulsion or for 
purposes of sexual gratification; Pen C § 290 does not demand that the court find that the predicate fact is proved beyond 
a reasonable doubt, and thus it is subject to proof by a preponderance of the evidence under the provisions of Ev C § 115. 
People v. Marchand (2002, Cal App 3d Dist) 98 Cal App 4th 1056, 120 Cal Rptr 2d 687, 2002 Cal App LEXIS 4215, 
review denied (2002) 2002 Cal. LEXIS 5577. 

Clear and convincing evidence must be shown to establish civil tax fraud under California law. Cal. State Bd. of 
Equalization v. Renovizor's Inc. (In re Renovizor's, Inc.) (2002, 9th Cir Cal) 282 F3d 1233, 2002 US App LEXIS 4131. 

Clear and convincing evidence standard, not preponderance of the evidence, applied to a foster son's claim to inherit 
the intestate estate of his foster father as an equitably adopted son. Estate of Ford (2004) 32 Cal 4th 160, 8 Cal Rptr 3d 541, 
82 P3d 747, 2004 Cal LEXIS 7, rehearing denied (2004) 2004 Cal. LEXIS 983, 2004 D.A.R. 1335. 

Under Ev C §§ 115, 500, claimants challenging a Pen C § 186.11 proceeding bear the initial burden of proving by a 
preponderance of the evidence the nature and amount of their interest in the property subject to forfeiture; once the 
claimants meet this burden of proof, the burden of producing evidence shifts to the People under Ev C § 662. People v. 
Semaan (2005, Cal App 4th Dist) 133 Cal App 4th 1445, 35 Cal Rptr 3d 582, 2005 Cal App LEXIS 1735, rev'd (2007, Cal) 
2007 Cal LEXIS 8633. 

Trial court correctly ruled that the preponderance of the evidence standard set forth in Ev C § 115 applied to rebutting 
the community property presumption of Fam C § 760 when it determined that certain parcels of real estate acquired by a 
husband during the marriage were the husband's separate property under Fam C § 770(a)(2), based on the husband's 
evidence that his father provided the funds to purchase the properties. In re Marriage of Ettefagh (2007, 1st Dist) 150 Cal 
App 4th 1578, 59 Cal Rptr 3d 419, 2007 Cal App LEXIS 804, review denied Ettefagh (Semrin), Marriage of (2007, Cal.) 
2007 Cal. LEXIS 8475. 

Community property presumption of Fam C § 760 may be rebutted by a preponderance of the evidence, in accor-
dance with Ev C § 115. In re Marriage of Ettefagh (2007, 1st Dist) 150 Cal App 4th 1578, 59 Cal Rptr 3d 419, 2007 Cal 
App LEXIS 804, review denied Ettefagh (Semrin), Marriage of (2007, Cal.) 2007 Cal. LEXIS 8475. 

Because no evidentiary standard has been specified for issuance of a protective order under W & I C § 15657.03(c), a 
preponderance of the evidence suffices under Ev C § 115. Bookout v. Nielsen (2007, 4th Dist) 154 Cal App 4th 1152, 65 
Cal Rptr 3d 417, 2007 Cal App LEXIS 1445, reprinted as modified (2007, Cal. App. 4th Dist.) 155 Cal. App. 4th 1131, 67 
Cal. Rptr. 3d 2, 2007 Cal. App. LEXIS 1694, modified, rehearing denied (2007, Cal. App. 4th Dist.) 2007 Cal. App. LEXIS 
1682. 

9. Punitive Damages 

Complex standard of proof applicable to claims for lost punitive damages militates against the recovery of such 
damages as compensatory in a legal malpractice suit. Ev C § 115 provides that the burden of proof to recover compen-
satory damages requires proof by a preponderance of the evidence; whereas, CC § 3294 provides that a plaintiff may 
recover punitive damages only where it is proven by clear and convincing evidence that the defendant is guilty of op-
pression, fraud, or malice. Ferguson v. Lieff, Cabraser, Heimann & Bernstein (2003) 30 Cal 4th 1037, 135 Cal Rptr 2d 46, 
69 P3d 965, 2003 Cal LEXIS 3517, 9 ALR6th 749. 
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§ 1 staten

"Costs mandated by the state" means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which mandates a new program or
higher level of service of an existing program within the meaning of Section 6 of
Article XIIIB of the California Constitution.

Cal Gov Code § 17514
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GOVERNMENT CODE 
Title 2. Government of the State of California 

Division 4. Fiscal Affairs 
Part 7. State-Mandated Local Costs 

Chapter 3. Commission on State Mandates 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Gov Code § 17525 (2010) 

§ 17525. Members; Term and per diem for specified members 

(a) There is hereby created the Commission on State Mandates, which shall consist of seven members as follows: 

(1) The Controller. 

(2) The Treasurer. 

(3) The Director of Finance. 

(4) The Director of the Office of Planning and Research. 

(5) A public member with experience in public finance, appointed by the Governor and approved by the Senate. 

(6) Two members from the following three categories appointed by the Governor and approved by the Senate, pro-
vided that no more than one member shall come from the same category: 

(A) A city council member. 

(B) A member of a county or city and county board of supervisors. 

(C) A governing board member of a school district as defined in Section 17519. 

(b) Each member appointed pursuant to paragraph (5) or (6) of subdivision (a) shall be subject to both of the fol-
lowing: 

(1) The member shall serve for a term of four years subject to renewal. 

(2) The member shall receive per diem of one hundred dollars ($100) for each day actually spent in the discharge of 
official duties and shall be reimbursed for any actual and necessary expenses incurred in connection with the performance 
of duties as a member of the commission. 

HISTORY: 
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Added Stats 1984 ch 1459 § 1. Amended Stats 1985 ch 179 § 4, effective July 8, 1985; Stats 1996 ch 154 § 1 (SB 
805). 

NOTES: 

Amendments: 

1985 Amendment: 

Added the second sentence of the second paragraph. 

1996 Amendment: 

(1) Added subdivision designations (a) and (b); (2) amended subd (a) by (a) substituting "seven" for "five" in the 
introductory clause; and (b) adding subd (a)(6); and (3) amended subd (b) by (a) adding the introductory clause; and (b) 
substituting "(1) The" and "(2) The for The public". 

Note 

Stats 1985 ch 179 provides: 

SEC. 14. The provisions of this act shall take effect retroactively to January 1, 1985. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 474 "Availability Of Judicial Review Of Agency Deci-
sions". 

Attorney General's Opinions: 

Commission on State Mandates does have authority to reconsider prior final decision relating to existence or non-
existence of state mandated costs, where prior decision was contrary to law. 72 Ops. Cal. Atty. Gen. 173. 

Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 
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GOVERNMENT CODE 
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Division 4. Fiscal Affairs 
Part 7. State-Mandated Local Costs 

Chapter 4. Identification and Payment of Costs Mandated by the State 
Article 1. Commission Procedure 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Gov Code § 17551 (2010) 

§ 17551. Commission hearing and decision upon claims 

(a) The commission, pursuant to the provisions of this chapter, shall hear and decide upon a claim by a local agency 
or school district that the local agency or school district is entitled to be reimbursed by the state for costs mandated by the 
state as required by Section 6 of Article XIIIB of the California Constitution. 

(b) Except as provided in Sections 17573 and 17574, commission review of claims may be had pursuant to subdi-
vision (a) only if the test claim is filed within the time limits specified in this section. 

(c) Local agency and school district test claims shall be filed not later than 12 months following the effective date of 
a statute or executive order, or within 12 months of incurring increased costs as a result of a statute or executive order, 
whichever is later. 

(d) The commission, pursuant to the provisions of this chapter, shall hear and decide upon a claim by a local agency 
or school district filed on or after January 1, 1985, that the Controller has incorrectly reduced payments to the local agency 
or school district pursuant to paragraph (2) of subdivision (d) of Section 17561. 

HISTORY: 

Added Stats 1984 ch 1459 § 1. Amended Stats 1985 ch 179 § 5, effective July 8, 1985; Stats 1986 ch 879 § 2; Stats 
2002 ch 1124 § 30.2 (AB 3000), effective September 30, 2002; Stats 2004 ch 890 § 11 (AB 2856); Stats 2007 ch 329 § 3 
(AB 1222), effective January 1, 2008. 

NOTES: 

Amendments: 
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1985 Amendment: 

Added subd (c). 

1986 Amendment: 

(1) Deleted former subd (b) which read: "(b) The commission, pursuant to the provisions of this chapter, shall hear 
and decide upon a claim by a local agency or school district filed on and after January 1, 1985, that the local agency or 
school district is entitled to be reimbursed by the state for costs mandated by the state, as defined in Section 2207 or 
2207.5 of the Revenue and Taxation Code, pursuant to a statute enacted, or an executive order implementing a statute 
enacted, before January 1, 1975."; (2) redesignated former subd (c) to be subd (b); and (3) substituted "Section 17561" for 
"Section 2231 of the Revenue and Taxation Code" at the end of subd (b). 

2002 Amendment: 

(1) Added subds (b) and (c); and (2) redesignated former subd (b) to be subd (d). 

2004 Amendment: 

Substituted "12 months following the effective date of a statute or executive order, or within 12 months of incurring 
increased costs as a result of a statute or executive order, whichever is later" for "three years following the date the 
mandate became effective, or in the case of mandates that became effective before January 1, 2002, the time limit shall be 
one year from the effective date of this subdivision" at the end of subd (c). 

2007 Amendment: 

Added "Except as provided in Sections 17573 and 17574," at the beginning of subd (b). 

Note 

Stats 1985 ch 179 provides: 

SEC. 14. The provisions of this act shall take effect retroactively to January 1, 1985. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 474 "Availability Of Judicial Review Of Agency Deci-
sions" 

Commission on State Mandates (financial operations): 2 Cal Code Reg § 1181 et seq. 

Attorney General's Opinions: 

Commission on State Mandates does have authority to reconsider prior final decision relating to existence or non-
existence of state mandated costs, where prior decision was contrary to law. 72 Ops. Cal. Atty. Gen. 173. 
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Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 

NOTES OF DECISIONS 1. Generally 2. Constructions with Other Law 

1. Generally 

Gov C § 17516c is unconstitutional to the extent that it purports to exempt orders issued by regional water quality 
control boards from the definition of "executive orders" for which subvention of funds to local governments for carrying 
out state mandates is required pursuant to Cal Const Art XIII B, § 6 because the exemption contravenes the clear, un-
equivocal intent of Cal Const Art XIII B, § 6 that subvention of funds was required whenever any state agency mandated 
a new program or higher level of service on any local government, and whether one or both of the subject two obligations 
constitutes a state mandate necessitating subvention of funds under Cal Const Art XIII B, § 6 is an issue that must in the 
first instance be resolved by the California Commission on State Mandates. Moreover, a contrary conclusion is not 
compelled by virtue of the fact that Gov C § 17516c essentially mirrors the language of Rev & Tax C § 2209(c) because a 
statute cannot trump the constitution. County of Los Angeles v. Commission on State Mandates (2007, Cal App 2d Dist) 
150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 

2. Constructions with Other Law 

Because Gov C § 17516(c) was unconstitutional to the extent that it exempted regional water quality control boards 
from the constitutional state mandate subvention requirement, a trial court properly issued a writ of mandate directing the 
California Commission on State Mandates to resolve, on the merits and without reference to § 17516(c), test claims 
presented by a county and several cities seeking reimbursement for carrying out obligations required by a National Pol-
lutant Discharge Elimination System Permit for municipal stormwater and urban runoff discharges that was issued by a 
regional water quality control board. County of Los Angeles v. Commission on State Mandates (2007, Cal App 2d Dist) 
150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 

Received 
June 17, 2011
Commission on
State Mandates



TAB “46” 

Received 
June 17, 2011
Commission on
State Mandates



Page 6 

LexisNexis 
3 of 13 DOCUMENTS 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright, © 2011 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS DOCUMENT IS CURRENT THROUGH URGENCY CHAPTER 25 OF THE 2011 SESSION *** 
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND NOVEMBER 2, 2010, ARE 

SUBJECT TO REPEAL BY PROPOSITION 22. 

GOVERNMENT CODE 
Title 2. Government of the State of California 

Division 4. Fiscal Affairs 
Part 7. State-Mandated Local Costs 

Chapter 4. Identification and Payment of Costs Mandated by the State 
Article 1. Commission Procedure 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Gov Code § 17552 (2010) 

§ 17552. Exclusivity of procedure provided by chapter 

This chapter shall provide the sole and exclusive procedure by which a local agency or school district may claim 
reimbursement for costs mandated by the state as required by Section 6 of Article XIIIB of the California Constitution. 

HISTORY: 

Added Stats 1984 ch 1459 § 1. Amended Stats 1986 ch 879 § 3. 

NOTES: 

Amendments: 

1986 Amendment: 

Deleted "or for costs mandated by the state, as defined in Section 2207 or 2207.5 of the Revenue and Taxation Code, 
pursuant to a statute enacted, or an executive order implementing a statute enacted, before January 1, 1975" at the end of 
the section. 

Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 
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NOTES OF DECISIONS 1. Generally 

1. Generally 

County could not sua sponte declare itself relieved of the mental health services mandate where the legislature had 
not specifically identified the mandate as unfunded. There is no functional equivalent to the legislative actions specified in 
Gov C § 17581(a)(2), and Gov C §§ 17552, 17612 established an exclusive remedy by which local governments could 
claim funding for mandated programs. Tri-County Special Educ. Local Plan Area v. County of Tuolumne (2004, Cal App 
5th Dist) 123 Cal App 4th 563, 19 Cal Rptr 3d 884, 2004 Cal App LEXIS 1794. 

Received 
June 17, 2011
Commission on
State Mandates



TAB “47” 

Received 
June 17, 2011
Commission on
State Mandates



Page 8 

LexisNexis 
4 of 13 DOCUMENTS 

DEERING'S CALIFORNIA CODE ANNOTATED 
Copyright © 2011 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

*** THIS DOCUMENT IS CURRENT THROUGH URGENCY CHAPTER 25 OF THE 2011 SESSION *** 
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND NOVEMBER 2, 2010, ARE 

SUBJECT TO REPEAL BY PROPOSITION 22. 

GOVERNMENT CODE 
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Article 1. Commission Procedure 
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Cal Gov Code § 17553 (2010) 

§ 17553. Adoption of procedures for receiving claims and providing hearings; Postponement of hearings; De-
termining completeness of indirect reduction claim 

(a) The commission shall adopt procedures for receiving claims filed pursuant to this article and Section 17574 and 
for providing a hearing on those claims. The procedures shall do all of the following: 

(1) Provide for presentation of evidence by the claimant, the Department of Finance, and any other affected de-
partment or agency, and any other interested person. 

(2) Ensure that a statewide cost estimate is adopted within 12 months after receipt of a test claim, when a determi-
nation is made by the commission that a mandate exists. This deadline may be extended for up to six months upon the 
request of either the claimant or the commission. 

(3) Permit the hearing of a claim to be postponed at the request of the claimant, without prejudice, until the next 
scheduled hearing. 

(b) All test claims shall be filed on a form prescribed by the commission and shall contain at least the following 
elements and documents: 

(1) A written narrative that identifies the specific sections of statutes or executive orders and the effective date and 
register number of regulations alleged to contain a mandate and shall include all of the following: 

(A) A detailed description of the new activities and costs that arise from the mandate. 

(B) A detailed description of existing activities and costs that are modified by the mandate. 

(C) The actual increased costs incurred by the claimant during the fiscal year for which the claim was filed to im-
plement the alleged mandate. 

(D) The actual or estimated annual costs that will be incurred by the claimant to implement the alleged mandate 
during the fiscal year immediately following the fiscal year for which the claim was filed. 
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(E) A statewide cost estimate of increased costs that all local agencies or school districts will incur to implement the 
alleged mandate during the fiscal year immediately following the fiscal year for which the claim was filed. 

(F) Identification of all of the following: 

(i) Dedicated state funds appropriated for this program. 

(ii) Dedicated federal funds appropriated for this program. 

(iii) Other nonlocal agency funds dedicated for this program. 

(iv) The local agency's general purpose funds for this program. 

(v) Fee authority to offset the costs of this program. 

(G) Identification of prior mandate determinations made by the Commission on State Mandates or a predecessor 
agency that may be related to the alleged mandate. 

(H) Identification of a legislatively determined mandate pursuant to Section 17573 that is on the same statute or 
executive order. 

(2) The written narrative shall be supported with declarations under penalty of perjury, based on the declarant's 
personal knowledge, information, or belief, and signed by persons who are authorized and competent to do so, as follows: 

(A) Declarations of actual or estimated increased costs that will be incurred by the claimant to implement the al-
leged mandate. 

(B) Declarations identifying all local, state, or federal funds, or fee authority that may be used to offset the increased 
costs that will be incurred by the claimant to implement the alleged mandate, including direct and indirect costs. 

(C) Declarations describing new activities performed to implement specified provisions of the new statute or ex-
ecutive order alleged to impose a reimbursable state-mandated program. Specific references shall be made to chapters, 
articles, sections, or page numbers alleged to impose a reimbursable state-mandated program. 

(D) If applicable, declarations describing the period of reimbursement and payments received for full reimburse-
ment of costs for a legislatively determined mandate pursuant to Section 17573, and the authority to file a test claim 
pursuant to paragraph (1) of subdivision (c) of Section 17574. 

(3) 
(A) The written narrative shall be supported with copies of all of the following: 

(i) The test claim statute that includes the bill number or executive order, alleged to impose or impact a mandate. 

(ii) Relevant portions of state constitutional provisions, federal statutes, and executive orders that may impact the 
alleged mandate. 

(iii) Administrative decisions and court decisions cited in the narrative. 

(B) State mandate determinations made by the Commission on State Mandates or a predecessor agency and pub-
lished court decisions on state mandate determinations made by the Commission on State Mandates are exempt from this 
requirement. 

(4) A test claim shall be signed at the end of the document, under penalty of perjury by the claimant or its authorized 
representative, with the declaration that the test claim is true and complete to the best of the declarant's personal knowl-
edge, information, or belief. The date of signing, the declarant's title, address, telephone number, facsimile machine 
telephone number, and electronic mail address shall be included. 

(c) If a completed test claim is not received by the commission within 30 calendar days from the date that an in-
complete test claim was returned by the commission, the original test claim filing date may be disallowed, and a new test 
claim may be accepted on the same statute or executive order. 

(d) In addition, the commission shall determine whether an incorrect reduction claim is complete within 10 days after 
the date that the incorrect reduction claim is filed. If the commission determines that an incorrect reduction claim is not 
complete, the commission shall notify the local agency and school district that filed the claim stating the reasons that the 
claim is not complete. The local agency or school district shall have 30 days to complete the claim. The commission shall 
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serve a copy of the complete incorrect reduction claim on the Controller. The Controller shall have no more than 90 days 
after the date the claim is delivered or mailed to file any rebuttal to an incorrect reduction claim. The failure of the Con-
troller to file a rebuttal to an incorrect reduction claim shall not serve to delay the consideration of the claim by the 
commission. 

HISTORY: 

Added Stats 1995 ch 945 § 5 (SB 11), operative July 1, 1996. Amended Stats 1998 ch 681 § 1 (AB 1963), effective 
September 22, 1998; Stats 1999 ch 643 § 3 (AB 1679); Stats 2004 ch 890 § 12 (AB 2856); Stats 2006 ch 538 § 278 (SB 
1852), effective January 1, 2007; Stats 2007 ch 329 § 4 (AB 1222), effective January 1, 2008. 

NOTES: 

Former Sections: 

Former § 17553, similar to the present section, was added Stats 1984 ch 1459 § 1, amended Stats 1995 ch 945 § 4, 
operative until July 1, 1996, and repealed, operative January 1, 1997, by its own terms. 

Amendments: 

1998 Amendment: 

Amended subd (a) (1) substituting "12 months after receipt of a test claim" for "18 months or six months after an 
undisputed test claim, except for any extensions or postponements by the claimant, or if incomplete information is sub-
mitted by the claimant" in the third sentence; and (2) adding the fourth sentence. 

1999 Amendment: 

(1) Amended subd (b) by (a) adding subd (b)(1); (b) redesignated former subds (b)(1) and (b)(2) to be subds (b)(2) 
and (b)(3); (c) substituting "30 days" for "90 days"; and (2) substituted subd (d) for former subd (d) which read: "(d) This 
section shall become operative on July 1, 1996." 

2004 Amendment: 

(1) Amended subd (a) by (a) adding the introductory clause; (b) adding subdivision designations (a)(1)-(a)(3); (c) 
deleting "The hearing procedure shall" at the beginning of subd (a)(1); (d) deleting "The procedures shall" at the begin-
ning of subd (a)(2); and (e) substituting "Permit the hearing of a claim to" for "Hearing of a claim may" at the beginning of 
subd (a)(3); and (2) substituted subd (b) for former subd (b) which read: "(b) The procedures adopted by the commission 
pursuant to subdivision (a) shall include the following: 

"(1) Provisions for acceptance of more than one claim on the same statute or executive order relating to the same 
statute or executive order filed with the commission, and, absent agreement by the test claimants to the contrary, to 
designate the first to file as the lead test claimant. 

"(2) Provisions for consolidating test claims relating to the same statute or executive order filed with the commission 
with time limits that do not exceed 90 days from the initial filing for consolidating the test claims and for claimants to 
designate a single contact for information regarding the test claim. 

"(3) Provisions for claimants to designate a single claimant for a test claim relating to the same statute or executive 
order filed with the commission, with time limits that do not exceed 90 days from the initial filing for making that des-
ignation." 
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2006 Amendment: 

(1) Added the comma after "Department of Finance" in subd (a)(1); (2) amended subd (b)(1)(G) by (a) adding 
"California Victim Compensation and Government Claims" after "made by the"; and (b) deleting of Control" after 
"Government Claims Board"; (3) added the comma after "personal knowledge, information" in subd (b)(2); (4) amended 
subd (b)(3)(B) by (a) adding "California Victim Compensation and Government Claims" after "made by the"; and (b) 
deleting of Control" after "Government Claims Board"; and (5) substituted "knowledge, information," for "knowledge or 
information" after the declarant's personal" in subd (b)(4). 

2007 Amendment: 

(1) Amended subd (a) by (a) adding "filed" after "receiving claims"; and (b) adding "Section 17574 and"; (2) added 
"and the effective date and register number of regulations" in subd (b)(1); (3) amended subd (b)(1)(G) by (a) deleting 
"California Victim Compensation and Government Claims Board or the" after "determinations made by the"; and (b) 
adding "a predecessor agency"; (4) added subd (b)(1)(H); (5) added subd (b)(2)(D); and (6) amended subd (b)(3)(B) by (a) 
deleting "California Victim Compensation and Government Claims Board or the after "determinations made by the"; and 
(b) adding "a predecessor agency". 

Note 

Stats 1995 ch 945 provides: 

SECTION 1. This act shall be known and may be cited as the Ayala-Monteith-Johannessen Mandate Relief and 
Reform Act of 1995. 

Stats 1999 ch 643 provides: 

SECTION 1. This act shall be known, and may be cited, as the Local Government Omnibus Act of 1999. 

Collateral References: 

Commission on State Mandates (financial operations): 2 Cal Code Reg § 1181 et seq. 

Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 
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The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or school district, if, after a hearing,
the commission finds anyone of the following:

(a) The claim is submitted by a local agency or school district that requested
legislative authority for that local agency or school district to implement the program
specified in the statute, and that statute imposes costs upon that local agency or
school district requesting the legislative authority. A resolution from the governing
body or a letter from a delegated representative of the governing body of a local
agency or school district that requests authorization for that local agency or school
district to implement a given program shall constitute a request within the meaning
of this subdivision.

(b) The statute or executive order affirmed for the state a mandate that had been
declared eXisting law or regulation by action of the courts.

(c) The statute or executive order imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government,
unless the statute or executive order mandates costs that exceed the mandate in
that federal law or regulation. This subdivision applies regardless of whether the
federal law or regulation was enacted or adopted prior to or after the date on which
the state statute or executive order was enacted or issued.

(d) The local agency or school district has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level
of service.

(e) The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additional revenue that
was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

(f) The statute or executive order imposes duties that are necessary to implement,
reasonably within the scope of, or expressly included in, a ballot measure approved
by the voters in a statewide or local election. This subdivision applies regardless of
whether the statute or executive order was enacted or adopted before or after the
date on which the ballot measure was approved by the voters.

(g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

Cal Gov Code § 17556
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Cal Gov Code § 17557 (2011) 

§ 17557. Determination of amount to be subvened for reimbursement; Parameters and guidelines 

(a) If the commission determines there are costs mandated by the state pursuant to Section 17551, it shall determine 
the amount to be subvened to local agencies and school districts for reimbursement. In so doing it shall adopt parameters 
and guidelines for reimbursement of any claims relating to the statute or executive order. The successful test claimants 
shall submit proposed parameters and guidelines within 30 days of adoption of a statement of decision on a test claim. The 
proposed parameters and guidelines may include proposed reimbursable activities that are reasonably necessary for the 
performance of the state-mandated program. At the request of a successful test claimant, the commission may provide for 
one or more extensions of this 30-day period at any time prior to its adoption of the parameters and guidelines. If proposed 
parameters and guidelines are not submitted within the 30-day period and the commission has not granted an extension, 
then the commission shall notify the test claimant that the amount of reimbursement the test claimant is entitled to for the 
first 12 months of incurred costs will be reduced by 20 percent, unless the test claimant can demonstrate to the commis-
sion why an extension of the 30-day period is justified. 

(b) In adopting parameters and guidelines, the commission may adopt a reasonable reimbursement methodology. 

(c) The parameters and guidelines adopted by the commission shall specify the fiscal years for which local agencies 
and school districts shall be reimbursed for costs incurred. However, the commission may not specify in the parameters 
and guidelines any fiscal year for which payment could be provided in the annual Budget Act. 

(d)  

(1) A local agency, school district, or the state may file a written request with the commission to amend the pa-
rameters or guidelines. The commission may, after public notice and hearing, amend the parameters and guidelines. A 
parameters and guidelines amendment submitted within 90 days of the claiming deadline for initial claims, as specified in 
the claiming instructions pursuant to Section 17561, shall apply to all years eligible for reimbursement as defined in the 
original parameters and guidelines. A parameters and guidelines amendment filed more than 90 days after the claiming 
deadline for initial claims, as specified in the claiming instructions pursuant to Section 17561, and on or before the 
claiming deadline following a fiscal year, shall establish reimbursement eligibility for that fiscal year. 
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(2) For purposes of this subdivision, the request to amend parameters and guidelines may be filed to make any of the 
following changes to parameters and guidelines, consistent with the statement of decision: 

(A) Delete any reimbursable activity that has been repealed by statute or executive order after the adoption of the 
original or last amended parameters and guidelines. 

(B) Update offsetting revenues and offsetting savings that apply to the mandated program and do not require a new 
legal finding that there are no costs mandated by the state pursuant to subdivision (e) of Section 17556. 

(C) Include a reasonable reimbursement methodology for all or some of the reimbursable activities. 

(D) Clarify what constitutes reimbursable activities. 

(E) Add new reimbursable activities that are reasonably necessary for the performance of the state-mandated 
program. 

(F) Define what activities are not reimbursable. 

(G) Consolidate the parameters and guidelines for two or more programs. 

(H) Amend the boilerplate language. For purposes of this section, "boilerplate language" means the language in the 
parameters and guidelines that is not unique to the state-mandated program that is the subject of the parameters and 
guidelines. 

(e) A test claim shall be submitted on or before June 30 following a fiscal year in order to establish eligibility for 
reimbursement for that fiscal year. The claimant may thereafter amend the test claim at any time, but before the test claim 
is set for a hearing, without affecting the original filing date as long as the amendment substantially relates to the original 
test claim. 

(f) In adopting parameters and guidelines, the commission shall consult with the Department of Finance, the affected 
state agency, the Controller, the fiscal and policy committees of the Assembly and Senate, the Legislative Analyst, and the 
claimants to consider a reasonable reimbursement methodology that balances accuracy with simplicity. 

HISTORY: 

Added Stats 1995 ch 945 § 9 (SB 11), operative July 1, 1996. Amended Stats 1998 ch 681 § 2 (AB 1963), effective 
September 22, 1998; Stats 2004 ch 313 § 1 (AB 2224), ch 890 § 16 (AB 2856); Stats 2007 ch 179 § 14 (SB 86), effective 
August 24, 2007; Stats 2010 ch 719 § 32 (SB 856), effective October 19, 2010. 

NOTES: 

Former Sections: 

Former § 17557, similar to the present section, was added Stats 1984 ch 1459 § 1, amended Stats 1985 ch 179 § 6, 
effective July 8, 1985, Stats 1988 ch 1123 § 1, ch 1179 § 2, effective September 21, 1988, § 2.5, effective September 21, 
1988, operative January 1, 1989, Stats 1995 ch 945 § 8, operative until July 1, 1996, and repealed operative January 1, 
1997, by its own terms. 

Amendments: 

1998 Amendment: 

(1) Amended subd (c) by (a) substituting "June 30" for "December 31" in the second sentence; and (b) adding the 
third sentence; and (2) deleted former subd (d) which read: "(d) This section shall become operative on July 1, 1996." 
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2004 Amendment: 

(1) Amended subd (a) by (a) substituting "Section 17551" for "Section 17555" in the first sentence; and (b) deleting 
the former last two sentences which read: "A local agency, school district, and the state may file a claim or request with 
the commission to amend, modify, or supplement the parameters or guidelines. The commission may, after public notice 
and hearing, amend, modify, or supplement the parameters and guidelines."; (2) substituted "a reasonable reimbursement 
methodology" for an allocation formula or uniform allowance which would provide for reimbursement of each local 
agency or school district of a specified amount each year" at the end of subd (b); (3) substituted subd (c) for former subd 
(c) which read: The parameters and guidelines adopted by the commission shall specify the fiscal years for which local 
agencies and school districts shall be reimbursed for costs incurred, provided, however, that the commission shall not 
specify therein any fiscal year for which payment could be provided in the annual Budget Act. A test claim shall be 
submitted on or before June 30 following a fiscal year in order to establish eligibility for reimbursement for that fiscal year. 
The claimant may thereafter amend the test claim at any time prior to a commission hearing on the claim, without af-
fecting the original filing date as long as the amendment substantially relates to the original test claim."; and (4) added 
subds (d)-(f). (As amended Stats 2004 ch 890, compared to the section as it read prior to 2004. This section was also 
amended by an earlier chapter, ch 313. See Gov C § 9605.) 

2007 Amendment: 

Substituted "the claiming deadline" for "January 15" in subd (d). 

2010 Amendment: 

(1) Added the fourth sentence of subd (a); (2) added subdivision designation (d)(1); (3) deleted ", modify, or sup-
plement" after "amend" in the first and second sentences of subd (d)(1); and (4) added subd (d)(2). 

Note 

Stats 1995 ch 945 provides: 

SECTION 1. This act shall be known and may be cited as the Ayala--Monteith--Johannessen Mandate Relief and 
Reform Act of 1995. 

Stats 2007 ch 179 provides: 

SEC. 40. The provisions of this act are severable. If any provision of this act or its application is held invalid, that 
invalidity shall not affect other provisions or applications that can be given effect without the invalid provision or ap-
plication. 

Collateral References: 

Commission on State Mandates (financial operations): 2 Cal Code Reg §§ 1181 et seq. 

Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 
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Cal Gov Code § 17559 (2010) 

§ 17559. Judicial review 

(a) The commission may order a reconsideration of all or part of a test claim or incorrect reduction claim on petition 
of any party. The power to order a reconsideration or amend a test claim decision shall expire 30 days after the statement 
of decision is delivered or mailed to the claimant. If additional time is needed to evaluate a petition for reconsideration 
filed prior to the expiration of the 30-day period, the commission may grant a stay of that expiration for no more than 30 
days, solely for the purpose of considering the petition. If no action is taken on a petition within the time allowed for 
ordering reconsideration, the petition shall be deemed denied. 

(b) A claimant or the state may commence a proceeding in accordance with the provisions of Section 1094.5 of the 
Code of Civil Procedure to set aside a decision of the commission on the ground that the commission's decision is not 
supported by substantial evidence. The court may order the commission to hold another hearing regarding the claim and 
may direct the commission on what basis the claim is to receive a rehearing. 

HISTORY: 

Added Stats 1984 ch 1459 § 1. Amended Stats 1999 ch 643 § 4 (AB 1679). 

NOTES: 

Amendments: 

1999 Amendment: 

(1) Added subd (a); and (2) designated the former section to be subd (b). 
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Note 

Stats 1999 ch 643 provides: 

SECTION 1. This act shall be known, and may be cited, as the Local Government Omnibus Act of 1999. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 474 "Availability Of Judicial Review Of Agency Deci-
sions". 

Hierarchy Notes: 

Tit. 2, Div. 4 Note 

Tit. 2, Div. 4, Pt. 7 Note 

NOTES OF DECISIONS 1. Generally 2. Review: Scope 3. Review: Standards 

1. Generally 

While the legislative history of an amendment to Lab C § 4707 may have evinced the understanding or belief of the 
Legislature that the amendment created a state mandate, such understanding or belief was irrelevant to the issue of 
whether a state mandate existed. The Legislature has entrusted that determination to the Commission on State Mandates, 
subject to judicial review (Gov C §§ 17500, 17559), and has provided that the initial determination by Legislative Counsel 
is not binding on the Commission. (Gov C § 17575.) City of Richmond v. Commission on State Mandates (1998, Cal App 
3d Dist) 64 Cal App 4th 1190, 75 Cal Rptr 2d 754, 1998 Cal App LEXIS 546, review denied (1998, Cal) 1998 Cal LEXIS 
5509. 

2. Review: Scope 

On appeal from the trial court's denial of a county's petition for a writ of mandate to compel the Commission on State 
Mandates to vacate its determination that Pen C § 987.9 (funding by court for preparation of defense for indigent de-
fendants in capital cases), did not constitute a state mandate, the appropriate standard of review was the substantial evi-
dence test and not the independent judgment test. The independent judgment test applies when the order or decision 
substantially affects a fundamental vested right, and the county had no such right. Further, pursuant to Gov C § 17559, 
which governs the state mandates process, a claimant or the state may commence a mandamus proceeding under CCP § 
1094.5, to set aside a decision of the commission on the ground that the decision is not supported by substantial evidence. 
Where the proper scope of review in the trial court was whether the administrative decision was supported by substantial 
evidence on the whole record, the function of the reviewing court on appeal from the judgment is the same as that of the 
trial court, that is, to review the administrative decision to determine whether it is supported by substantial evidence on the 
whole record. County of Los Angeles v. Commission on State Mandates (1995, Cal App 2d Dist) 32 Cal App 4th 805, 38 
Cal Rptr 2d 304, 1995 Cal App LEXIS 161, review denied (1995, Cal) 1995 Cal LEXIS 3339. 

Under Gov C § 17559, a proceeding to set aside the Commission on State Mandates' decision on a claim may be 
commenced on the ground that the Commission's decision is not supported by substantial evidence. Where the scope of 
review in the trial court is whether the administrative decision is supported by substantial evidence, the review on appeal 
is generally the same. However, the appellate court independently reviews the superior court's legal conclusions as to the 
meaning and effect of constitutional and statutory provisions. The question of whether a statute is a state-mandated pro-
gram or higher level of service under Cal. Const., Art. XIII B, § 6 is a question of law to be reviewed de novo. City of 
Richmond v. Commission on State Mandates (1998, Cal App 3d Dist) 64 Cal App 4th 1190, 75 Cal Rptr 2d 754, 1998 Cal 
App LEXIS 546, review denied (1998, Cal) 1998 Cal LEXIS 5509. 

3. Review: Standards 
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Under Gov C § 17559, review by administrative mandamus is the exclusive method of challenging a decision of the 
California Commission on State Mandates to deny a subvention claim. The determination whether the statutes at issue 
established a mandate under Cal Const Art XIII B, § 6, is a question of law. On appellate review, the following standards 
apply: Gov C § 17559, governs the proceeding below and requires that the trial court review the decision of the com-
mission under the substantial evidence standard. Where the substantial evidence test is applied by the trial court, the 
appellate court is generally confined to inquiring whether substantial evidence supports the trial court's findings and 
judgment. However, the appellate court independently reviews the trial court's legal conclusions about the meaning and 
effect of constitutional and statutory provisions. Redevelopment Agency v. Commission on State Mandates (1997, Cal App 
4th Dist) 55 Cal App 4th 976, 64 Cal Rptr 2d 270, 1997 Cal App LEXIS 474, review denied (1997, Cal) 1997 Cal LEXIS 
5622. 
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Chapter 9.  Meetings 
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Cal Gov Code § 54950 (2011) 
 
§ 54950.  Declaration of public policy 
 

In enacting this chapter, the Legislature finds and declares that the public commissions, boards and councils and the 
other public agencies in this State exist to aid in the conduct of the people's business. It is the intent of the law that their 
actions be taken openly and that their deliberations be conducted openly. 

The people of this State do not yield their sovereignty to the agencies which serve them. The people, in delegating 
authority, do not give their public servants the right to decide what is good for the people to know and what is not good 
for them to know. The people insist on remaining informed so that they may retain control over the instruments they 
have created. 
 
HISTORY:  

Added Stats 1953 ch 1588 § 1. 
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Chapter 9.  Meetings 
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Cal Gov Code § 54953 (2011) 
 
§ 54953.  Requirement that meetings be open and public; Teleconferencing; Teleconference meetings by health 

authority 
 

(a) All meetings of the legislative body of a local agency shall be open and public, and all persons shall be permit-
ted to attend any meeting of the legislative body of a local agency, except as otherwise provided in this chapter. 

(b)  

 (1) Notwithstanding any other provision of law, the legislative body of a local agency may use teleconferencing 
for the benefit of the public and the legislative body of a local agency in connection with any meeting or proceeding 
authorized by law. The teleconferenced meeting or proceeding shall comply with all requirements of this chapter and all 
otherwise applicable provisions of law relating to a specific type of meeting or proceeding. 

 (2) Teleconferencing, as authorized by this section, may be used for all purposes in connection with any meeting 
within the subject matter jurisdiction of the legislative body. All votes taken during a teleconferenced meeting shall be 
by rollcall. 

 (3) If the legislative body of a local agency elects to use teleconferencing, it shall post agendas at all teleconfe-
rence locations and conduct teleconference meetings in a manner that protects the statutory and constitutional rights of 
the parties or the public appearing before the legislative body of a local agency. Each teleconference location shall be 
identified in the notice and agenda of the meeting or proceeding, and each teleconference location shall be accessible to 
the public. During the teleconference, at least a quorum of the members of the legislative body shall participate from 
locations within the boundaries of the territory over which the local agency exercises jurisdiction, except as provided in 
subdivision (d). The agenda shall provide an opportunity for members of the public to address the legislative body di-
rectly pursuant to Section 54954.3 at each teleconference location. 

 (4) For the purposes of this section, "teleconference" means a meeting of a legislative body, the members of which 
are in different locations, connected by electronic means, through either audio or video, or both. Nothing in this section 
shall prohibit a local agency from providing the public with additional teleconference locations. 

(c) No legislative body shall take action by secret ballot, whether preliminary or final. 

(d) (Effective until January 1, 2009)  

  (1) Notwithstanding the provisions relating to a quorum in paragraph (3) of subdivision (b), when a health au-
thority conducts a teleconference meeting, members who are outside the jurisdiction of the authority may be counted 
toward the establishment of a quorum when participating in the teleconference if at least 50 percent of the number of 
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members that would establish a quorum are present within the boundaries of the territory over which the authority exer-
cises jurisdiction, and the health authority provides a teleconference number, and associated access codes, if any, that 
allows any person to call in to participate in the meeting and that number and access codes are identified in the notice 
and agenda of the meeting. 

 (2) Nothing in this subdivision shall be construed as discouraging health authority members from regularly meet-
ing at a common physical site within the jurisdiction of the authority or from using teleconference locations within or 
near the jurisdiction of the authority. A teleconference meeting for which a quorum is established pursuant to this sub-
division shall be subject to all other requirements of this section. 

 (3) For purposes of this subdivision, a health authority means any entity created pursuant to Sections 14018.7, 

14087.31, 14087.35, 14087.36, 14087.38, and 14087.9605 of the Welfare and Institutions Code, any joint powers au-
thority created pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 for the purpose of con-
tracting pursuant to Section 14087.3 of the Welfare and Institutions Code, and any advisory committee to a county 
sponsored health plan licensed pursuant to Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and 

Safety Code if the advisory committee has 12 or more members. 

 (4) This subdivision shall remain in effect only until January 1, 2009. 
 
HISTORY:  

Added Stats 1953 ch 1588 § 1. Amended Stats 1988 ch 399 § 1, operative until January 1, 1994; Stats 1993 ch 1136 
§ 4 (AB 1426), operative April 1, 1994, ch 1137 § 4 (SB 36), operative April 1, 1994; Stats 1994 ch 32 § 4 (SB 752), 
effective March 30, 1994, operative April 1, 1994; Stats 1997 ch 253 § 2 (SB 138); Stats 1998 ch 260 § 1 (SB 139); 
Stats 2005 ch 540 § 1 (AB 1438), effective January 1, 2006. 
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Division 7. Water Quality

Chapter 2. Definitions
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Cal Wat Code § 13050 (2010)

§ 13050. Terms used in this division

As used in this division:

(a) "State board" means the State Water Resources Control Board.

(b) "Regional board" means any California regional water quality control board for a region as specified in Section
13200.

(c) "Person" includes any city, county, district, the state, and the United States, to the extent authorized by federal
law.

(d) "Waste" includes sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, asso
ciated with human habitation, or of human or animal origin, or from any producing, manufacturing, or processing oper
ation, including waste placed within containers of whatever nature prior to, and for purposes oj~ disposal.

(e) "Waters of the state" means any surface water or groundwater, including saline waters, within the boundaries
of the state.

(0 "Beneficial uses" of the waters of the state that may be protected against quality degradation include, but are
not limited to, domestic, municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoy
ment; navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or preserves.

(g) "Quality of the water" refers to chemical, physical, biological, bacteriological, radiological, and other proper
ties and characteristics of water which affect its use.

(11) "Water quality objectives" means the limits or levels of water quality constituents or characteristics which are
established for the reasonable protection of beneficial uses of water or the prevention of nuisance within a specific area.

(i) "Water quality control" means the regulation of any activity or factor which may affect the quality of the waters
of the state and includes the prevention and correction of water pollution and nuisance.

m"Water quality control plan" consists of a designation or establishment for the waters within a specified area of
all of the following:

Beneficial uses to be protected.

(2) Water quality objectives.

A program of implementation needed for achieving water quality objectives.
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(k) "Contamination" means an impairment of the quality of the waters of the state by waste to a degree which
creates a hazard to the public health through poisoning or through the spread of disease. "Contamination" includes any
equivalent effect resulting from the disposal of waste, whether or not waters of the state are affected.

(1)

(1) "Pollution" means an alteration of the quality of the waters of the state by waste to a degree which unrea
sonably affects either of the following:

(A) The waters for beneficial uses.

(B) Facilities which serve these beneficial uses.

(2) "Pollution" may include "contamination."

(Ill) "Nuisance" means anything which meets all of the following requirements:

(1) Is injurious to health, or is indecent or offensive to the senses, or an obstruction to the free use of property, so
as to interfere with the comfortable enjoyment of life or property.

(2) Affects at the same time an entire conununity or neighborhood, or any considerable number of persons, al
though the extent of the annoyance or damage inflicted upon individuals may be unequal.

(3) Occurs during, or as a result of, the treatment or disposal of wastes.

(11) "Recycled water" means water which, as a result of treatment of waste, is suitable for a direct beneficial use or
a controlled use that would not otherwise occur and is therefor considered a valuable resource.

(0) "Citizen or domiciliary" of the state includes a foreign corporation having substantial business contacts in the
state or which is subject to service of process in this state.

(p)

(1) "Hazardous substance" means either of the following:

(A) For discharge to surface waters, any substance determined to be a hazardous substance pursuant to Section
311 (b)(2) of the Federal Water Pollution Control Act (33 Us.c. Sec. 1251 et seq.).

(B) For discharge to groundwater, any substance listed as a hazardous waste or hazardous material pursuant to
Section 25140 ofthe Health and Safety Code, without regard to whether the substance is intended to be used, reused, or
discarded, except that "hazardous substance" does not include any substance excluded from Section 31 1(b)(2) of the
Federal Water Pollution Control Act because it is within the scope of Section 311 (a)(l) of that act.

(2) "Hazardous substance" does not include any of the following:

(A) Nontoxic, nonflammable, and noncorrosive stormwater runoff drained from underground vaults, cham
bers, or manholes into gutters or storm sewers.

(B) Any pesticide which is applied for agricultural purposes or is applied in accordance with a cooperative
agreement authorized by Section 116180 ofthe Health and Safety Code, and is not discharged accidentally or for pur
poses of disposal, the application of which is in compliance with all applicable state and federal laws and regulations.

(C) Any discharge to surface water of a quantity less than a reportable quantity as determined by regulations
issued pursuant to Section 311 (b)(4) of the Federal Water Pollution Control Act.

(D) Any discharge to land which results, or probably will result, in a discharge to groundwater if the amount
of the discharge to land is less than a reportable quantity, as determined by regulations adopted pursuant to Section
13271, for substances listed as hazardous pursuant to Section 25140 ofthe Health and Safety Code. No discharge shall
be deemed a discharge of a reportable quantity until regulations set a reportable quantity for the substance discharged.

(q)

"Mining waste" means all solid, semisolid, and liquid 'waste materials from the extraction, beneficiation, and
processing of ores and minerals. Mining waste includes, but is not limited to, soil, waste rock, and overburden, as de
fined in Section 2732 o[the Public Resources Code, and tailings, slag, and other processed waste materials, including
cementitious materials that are managed at the cement manufacturing facility ,vhere the materials were generated.
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(2) For the purposes of this subdivision, "cementitious material" means cement, cement kiln dust, clinker, and
clinker dust.

(r) "Master recycling permit" means a permit issued to a supplier or a distributor, or both, of recycled water, that
includes waste discharge requirements prescribed pursuant to Section 13263 and water recycling requirements pre
scribed pursuant to Section 13523.1.

HISTORY:

Added Stats 1969 ch 482 § 18, operative January I, 1970. Amended Stats 1969 ch 800 § 2.5; Stats 1970 ch 202 § 1;
Stats 1980 ch 877 § 1; Stats 1989 ch642 § 2; Stats 1991 ch 187 § 1 (AB 673); Stats 1992 ch211 § 1 (AB 3012); Stats
1995 ch 28 § 17 (AB 1247), ch 847 § 2 (SB 206); Stats 1996 ch 1023 § 429 (SB 1497), effective September 29, 1996.
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*** THIS DOCUMENT IS CURRENT THROUGH URGENCY CHAPTER 25 OF THE 2011 SESSION *** 
SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND NOVEMBER 2, 2010, ARE 

SUBJECT TO REPEAL BY PROPOSITION 22. 

WATER CODE 
Division 7. Water Quality 

Chapter 5. Enforcement and Implementation 
Article 2. Administrative Review by the State Board 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

Cal Wat Code § 13320 (2011) 

§ 13320. Review by state board; Evidence; Findings; Submission of disagreement between regional boards; Ac-
tion on request for stay 

(a) Within 30 days of any action or failure to act by a regional board under subdivision (c) of Section 13225, Article 
4 (commencing with Section 13260) of Chapter 4, Chapter 5 (commencing with Section 13300), Chapter 5.5 (com-
mencing with Section 13370), Chapter 5.9 (commencing with Section 13399.25), or Chapter 7 (commencing with Section 
13500), an aggrieved person may petition the state board to review that action or failure to act. In case of a failure to act, 
the 30-day period shall commence upon the refusal of the regional board to act, or 60 days after request has been made to 
the regional board to act. The state board may, on its own motion, at any time, review the regional board's action or failure 
to act . 

(b) The evidence before the state board shall consist of the record before the regional board, and any other relevant 
evidence which, in the judgment of the state board, should be considered to effectuate and implement the policies of this 
division. 

(c) The state board may find that the action of the regional board, or the failure of the regional board to act, was ap-
propriate and proper. Upon finding that the action of the regional board, or the failure of the regional board to act, was 
inappropriate or improper, the state board may direct that the appropriate action be taken by the regional board, refer the 
matter to another state agency having jurisdiction, take the appropriate action itself, or take any combination of those 
actions. In taking any action, the state board is vested with all the powers of the regional boards under this division. 

(d) If a waste discharge in one region affects the waters in another region and there is any disagreement between the 
regional boards involved as to the requirements that should be established, either regional board may submit the dis-
agreement to the state board , which shall determine the applicable requirements. 

(e) If a petition for state board review of a regional board action on waste discharge requirements includes a request 
for a stay of the waste discharge requirements, the state board shall act on the requested stay portion of the petition within 
60 days of accepting the petition. The board may order any stay to be in effect from the effective date of the waste dis-
charge requirements. 

HISTORY: 
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Added Stats 1969 ch 482 § 18, operative January 1, 1970. Amended Stats 1969 ch 800 § 4.5; Stats 1970 ch 902 § 1.5, 
ch 956 § 2; Stats 1971 ch 1288 § 12; Stats 1975 ch 888 § 1; Stats 1982 ch 90 § 7, effective March 2, 1982; Stats 1993 ch 
656 § 58 (AB 1220), effective October 1, 1993; Stats 1998 ch 998 § 2.5 (AB 2019); Stats 2002 ch 324 § 1 (SB 1599); Stats 
2010 ch 288 § 30 (SB 1169), effective January 1, 2011. 

NOTES: 

Amendments: 

1970 Amendment: 

Substituted subd (a) for former subd (a) which read: "Upon petition by any aggrieved person or upon its own motion, 
the state board may at any time review any action or failure to act by a regional board under subdivision (c) of Section 
13225, Article 4 (commencing with Section 13260) of Chapter 4 of this division, Chapter 5 (commencing with Section 
13300) of this division, or Chapter 7 (commencing with Section 13500) of this division.". 

1971 Amendment: 

Added and also any failure to act under Article 3 (commencing with Section 13240) of Chapter 4 of this division" at 
the end of subd (a). 

1975 Amendment: 

Added "Chapter 5.5 (commencing with Section 13370) of this division," in subd (a). 

1982 Amendment: 

(1) Amended subd (a) by (a) deleting "of this division" after "Chapter 4" wherever it appears, after "Section 13300" 
and after "Section 13370"; (b) adding "or" before "Chapter 7"; and (c) deleting "of this division, or Division 7.5 (com-
mencing with Section 14000)" after "Section 13500"; (2) deleted subdivision designations (b)(i), (b)(ii) and (c)(1)-(c)(4); 
and (3) added "do" after "action itself, or" in the second sentence of subd (c). 

1993 Amendment: 

(1) Amended subd (a) by (a) substituting "that" for "such" after "board to review"; (b) adding "regional" after "refusal 
of the" and after "made to the; and (c) substituting "the regional board's" for "such" after "any time, review"; (2) amended 
subd (c) by substituting (a) "that the action of the regional board, or the failure of the regional board to act, was" for "the 
regional board action to inaction to be"; and (b) "take any combination of those actions" for "do any combination of the 
foregoing"; (3) substituted If for "In the event" at the beginning of subd (d); and (4) added subd (e). 

1998 Amendment: 

Added "Chapter 5.9 (commencing with Section 13399.25)," in subd (a). 
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2002 Amendment: 

Amended subd (e) by (1) deleting "issued for a solid waste landfill" after "discharge requirements"; and (2) added the 
last sentence. 

2010 Amendment: 

(1) Amended subd (a) by (a) substituting "an aggrieved" for "any aggrieved" in the first sentence; and (b) deleting 
"and also any failure to act under Article 3 (commencing with Section 13240) of Chapter 4" at the end of the last sentence; 
(2) amended subd (c) by (a) substituting "another" for any other" in the second sentence; and (b) deleting "such" after 
"taking any in the last sentence; and (3) amended subd (d) by (a) substituting "that" for "which" after "the requirements"; 
and (b) adding the comma after "state board". 

Historical Derivation: 

(a) Former Wat C § 13025, as added Stats 1949 ch 1549 § 1, amended Stats 1955 ch 1947 § 1, Stats 1959 ch 1299 § 9, 
Stats 1965 ch 1656 § 2. 

(b) Former Wat C § 13025.5, as added Stats 1965 ch 1656 § 3, amended Stats 1967 ch 284 § 146.3. 

Cross References: 

Legislative intent that Board not adopt enforcement orders against publicly owned dischargers mandating construc-
tion costs absent federal financing: Rev & Tax C § 2209. 

Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 474 "Availability Of Judicial Review Of Agency Deci-
sions3". 

Certification under Section 169 of the Internal Revenue Code of 1954, as amended (26 USCS § 169): 23 Cal Adm 
Code §§ 2360 et seq. 

Review by state board of action or failure to act by regional board: 23 Cal Adm Code §§ 2050 et seq. 

Law Review Articles: 

Control of water quality and water pollution. 45 CLR 586. 

Municipal Storm Water Permitting in California. 40 San Diego LR 245. 

Development of the California and Federal water pollution control programs; the California Porter-Cologne Act. 5 
UCD LR 265. 

Attorney General's Opinions: 

Authority and duty of state board to review action of regional board procedure to be followed in such review. 24 Ops. 
Cal. Atty. Gen. 266. 
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Hierarchy Notes: 

Div. 7 Note 

Div. 7, Ch. 5, Art. 2 Note 

LexisNexis 50 State Surveys, Legislation & Regulations 

Water Quality 

NOTES OF DECISIONS 1. Legislative Intent 2. Due Process 3. Contamination Generally 4. Failure to Comply 5. In-
stitution of Proceedings 6. City as Party 7. Exhaustion of Remedies 8. Standard of Review 9. Referral to Review 

1. Legislative Intent 

It was not legislative intent to place in state water pollution control board or any of its regional boards exclusive 
power to determine whether nuisance exists and to abate nuisance created by pollution of water. People v. Los Angeles 
(1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute as stated in 
TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App 
LEXIS 1549. 

2. Due Process 

A dairy's due process rights were not violated, even though it was not afforded a hearing before the issuance of a 
cleanup and abatement order, since a balancing of the relevant factors demonstrated that the dairy was provided due 
process. First, the order did not impose criminal or civil penalties, nor did it shut down the dairy or otherwise prevent its 
operation. Second, the hearing procedures provided by Wat Cal § 13320 minimized the risk of an erroneous deprivation of 
the dairy's interests. Although administrative review was discretionary, a denial of review entitled the party to challenge 
the order through a petition for mandate in the trial court. The dairy also had an informal opportunity to dispute the water 
quality control board's determination before the order issued. Finally, the need for immediate action to clean up or abate 
waste discharge was obvious, since unlawful discharges threatened public health and safety and posed significant risk to 
the environment. Machado v. State Water Resources Control Bd. (2001, Cal App 3d Dist) 90 Cal App 4th 720, 109 Cal 
Rptr 2d 116, 2001 Cal App LEXIS 538. 

3. Contamination Generally 

As to contamination of water, only power given to regional water pollution control board is to report fact of con-
tamination to state board and appropriate local health officer, and only power given to state board is to direct any state 
agency having jurisdiction to take action. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 
639, 1958 Cal App LEXIS 2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d 
Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 

4. Failure to Comply 

If person ordered to correct nuisance or pollution found by regional water pollution control board to exist by virtue of 
discharge of sewage fails to comply with board's order, only then is it duty of regional board to certify facts and district 
attorney of county in which discharge of sewage originates, and it is duty of district attorney to seek injunction against 
persons causing pollution or nuisance. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 
1958 Cal App LEXIS 2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 
112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 

5. Institution of Proceedings 

Statute contains no provisions through which city or county may institute proceedings before state board. People v. 
Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute 
as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 
Cal App LEXIS 1549. 
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There is no provision requiring any county or municipality damaged by public nuisance, or health of whose inhabi-
tants is endangered by such nuisance, to institute any proceedings before either regional water pollution control board or 
state board. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, 
superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal 
Rptr 3d 408, 2003 Cal App LEXIS 1549. 

Although the California Department of Forestry and Fire Protection had approved a lumber company's amended 
timber harvest plan, the Department of Forestry did not have exclusive jurisdiction; the California State Water Board was 
not estopped from exercising its own independent jurisdiction, and ordering the lumber company to monitor water quality 
in a river, even though the State Water Board did not appeal the Department of Forestry's decision. Pacific Lumber Co. v. 
California State Water Resources Control Bd. (2004, Cal App 1st Dist) 116 Cal App 4th 1232, 11 Cal Rptr 3d 378, 2004 
Cal App LEXIS 353, affd Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal 4th 921, 38 Cal Rptr 3d 
220, 126 P3d 1040, 2006 Cal LEXIS 1894. 

6. City as Party 

It is not required that city in which public nuisance exists by reason of pollution of waters within its boundaries be 
made party to proceedings instituted by board of its own motion. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal 
App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. 
Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 

7. Exhaustion of Remedies 

The action of a California regional water quality control board in denying a developer's request for exemption from a 
water discharge prohibition adopted by the regional board, was subject to review by the California Water Resources 
Control Board pursuant to Wat. Code, § 13320, providing that any person aggrieved by the action of a regional board may 
within 30 days petition the state board for review, and thus the developer failed to exhaust its administrative remedies 
when it failed to seek state board review of the regional board's order denying it an exemption. Hampson v. Superior Court 
(1977, Cal App 4th Dist) 67 Cal App 3d 472, 136 Cal Rptr 722, 1977 Cal App LEXIS 1242. 

Various water agencies exhausted their available administrative remedies prior to filing petitions for writs of mandate 
to challenge a determination of the regional water quality control board that authorized the continued disposal of mu-
nicipal waste at a company's landfill site above a groundwater basin and that simultaneously declared the project exempt 
from the California Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.). Although the water 
agencies failed to object to the regional board's determination prior to the close of the meeting at which the decision was 
made, that meeting was simply a regularly scheduled public meeting, not a public hearing, so that no objection was re-
quired of the water agencies (Pub. Resources Code, § 21177, subd. (a)). Furthermore, by petitioning the state board, the 
water agencies exhausted the administrative remedy provided by Wat. Code, § 13320, subd. (a). In any event, during a 
prior appeal, the Court of Appeal had already considered the issue of exhaustion involving the same parties, the same 
agencies, and the same landfill site. Hence the landfill company was collaterally estopped from relitigating the issue. 
Furthermore, the state board conceded that the water agencies exhausted their administrative remedies; given that the state 
board was the party protected by the exhaustion doctrine in this instance, that admission was dispositive. Azusa Land 
Reclamation Co. v. Main San Gabriel Basin Watermaster (1997, Cal App 2d Dist) 52 Cal App 4th 1165, 61 Cal Rptr 2d 
447, 1997 Cal App LEXIS 111, review denied Azusa Land Reclamation Co. v. Main San Gabriel Basis Watermaster (1997, 
Cal) 1997 Cal LEXIS 2874. 

Phrases "for which the state board denies review" and "not later than 30 days from the date on which the state board 
denies review" in Wat C § 13330(b) plainly indicate the legislature's intent that the aggrieved party need only exhaust its 
State Water Resources Control Board administrative review remedy. That remedy is separately set forth in Wat C § 
13320(a), which authorizes any person aggrieved by a regional water quality control board's action or failure to act under 
specified statutory provisions to petition the state board, within specified time limits, for review of that action or failure to 
act. Schutte & Koerting, Inc. v. Regional Water Quality Control Bd., San Diego Region (2007, 4th Dist) 2007 Cal App 
LEXIS 2146. 

8. Standard of Review 

Under Wat. Code, § 13330, providing the procedure to review decisions of the State Water Resources Board, the 
review of an action of a regional water quality control board is governed by Wat. Code, § 13320, providing procedures for 
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review by the State Water Resources Control Board, and must be based on the court's independent judgment of the evi-
dence in the record, only under the enumerated provisions. Thus, the state board's review, on its own motion, of a regional 
board's failure to act in revising a basin plan was not subject to the independent judgment standard of review. Marina 
County Water Dist. v. State Water Resources Control Bd. (1984, Cal App 1st Dist) 163 Cal App 3d 132, 209 Cal Rptr 212, 
1984 Cal App LEXIS 2886. 

9. Referral to Review 

Wat. Code, § 13320, authorizing a person aggrieved by an action of a Regional Water Quality Control Board to 
"petition the state board to review" the action, gives the state board discretion to decline to review regional board orders. 
Accordingly, when the state board denied a miner's petition for review of a regional board's orders to abate water pollution, 
those orders became final and the regional board was free to seek court enforcement of them. People ex rel. Cal. Regional 
Wat. Quality Control Bd. v. Barry (1987, Cal App 3d Dist) 194 Cal App 3d 158, 239 Cal Rptr 349, 1987 Cal App LEXIS 
2030. 
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