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Exhibit A

S =

In re State Controller's Office Audit Report on Santa Clara

County Peace Officers Procedural Bill of Rights Program

Santa Clara County

Name of Local Agency or School District
Vinod Sharma
Claimant Contact
Controller-Treasurer
Title
70 West Hedding Street, 2nd Floor, East Wing
Street Address
San Jose, CA 95110
City, State, Zip
(408) 299-5200
Telephone Number
(408) 289-8629
Fax Number
‘ vinod.sharma@fin.sccgov.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this incorrect reduction claim.
All correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on State
Mandates.

Lizanne Reynolds
Claimant Representative Name

Deputy County Counsel
Title

Santa Clara County, Office of the County Counsel
Organization

70 West Hedding Street, Ninth Floor, East Wing
Street Address

San Jose, CA 95110
City, State, Zip

(408) 299-5900
Telephone Number

(408) 292-7240
Fax Number

lizanne.reynolds@cco.sccgov.org
E-Mail Address

For CSM Use Only

“ RECEIVED

SEP 16 2010

COMMISSION ON
| STATE MANDATES

Rk 10-4499. T -0

[Filing

D! 7
claimaint alleges is not being fully reimbursed pursuant to

the adopted parameters and guidelines.

Government Code sections 3300-3310; Stats. 1976, ch. 465;
Stats. 1978, ch. 775, ch. 1173, ch. 1174, ch. 1178; Stats.
1979, ch. 405; Stats. 1980, ch. 1367; Stats. 1982, ch. 994;
Stats. 1983, ch. 964; Stats. 1989, ch.1165; and Stats. 1990,
ch. 675

Please specify the fiscal year and amount of reduction. More
than one fiscal year may be claimed.

Fiscal Year Amount of Reduction
2003-04 $118,861.00
2004-05 $158,546.00
2005-06 $249,395.00

TOTAL: $526,802.00

Please check the box below if there is intent to consolidate
this claim.

3 Yes, this claim is being filed with the intent
to consolidate on behalf of other claimants.

Sections 7 through 11 are attached as follows:

7. Written Detailed

Narrative: pages 1 to2l .

8. Documentary Evidence

and Declarations: Exhibit KL,
9. Claiming Instructions: Exhibit D,
10. Final State Audit Report

or Other Written Notice

of Adjustment: Exhibit A .
11. Reimbursement Claims: Exhibit HI |

(Revised June 2007)
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MIGUEL MARQUEZ, County Counsel (S.B. #184621)

ORRY P. KORB, Assistant County Counsel (S.B. #114399)
LIZANNE REYNOLDS, Deputy County Counsel (S.B. #168435)
OFFICE OF THE COUNTY COUNSEL

70 West Hedding Street, East Wing, Ninth Floor
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Telephone (408) 299-5900

Attorneys for
COUNTY OF SANTA CLARA
STATE OF CALIFORNIA
COMMISSION ON STATE MANDATES

In Re: ) No.

)
STATE CONTROLLER’S OFFICE ) INCORRECT REDUCTION CLAIM
AUDIT REPORT ON SANTA ) BY THE COUNTY OF SANTA CLARA
CLARA COUNTY PEACE )
OFFICERS PROCEDURAL )
BILL OF RIGHTS (POBOR) )
PROGRAM )

)

On May 14, 2008, the State Controller’s Office (hereinafter “SCO”) issued its
final audit report on the County of Santa Clara’s (hereinafter “County”) claims for
costs incurred based on the legislatively-created Peace Officers Bill of Rights
(POBOR) Program (Test Claim No. 4499; Chapter 465, Statutes of 1976; Chapters
775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405, Statutes of 1979; Chapter
1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989, and Chapter 675, Statutes of 1990, and as

reconsidered by Case No. 05-RL-4499-01) for July 1, 2003 through June 30, 2006. A




true and correct copy of the SCO’s final audit report is attached hereto as Exhibit A
and incorporated herein by reference. The SCO incorrectly reduced the County’s
claim of $748,888 by $526,802, thus allowing only $222,086. The County requests
that the Commission on State Mandates reverse the audit findings and award the
County the correct claim amount of $748,888.

FACTS

In 1976, the Legislature enacted Government Code sections 3300 through
3310, known as the Peace Officers Procedural Bill of Rights Act (POBOR) to ensure
stable employer-employee relations and effective law enforcement services. This
legislation provides a series of rights and procedural safeguards to peace officers
employed by local agencies and school districts that are subject to investigation or
discipline. It applies to all employees classified as peace officers whether they are
classified as permanent employees, serve at the pleasure of the agency and are
terminable without cause (“at-will” employees), or are on probation and have not
reached permanent status.

This program was found to be a state-mandated reimbursable program by this
Commission on September 1, 1999. A true and correct copy of the Commission’s
Statement of Decision is attached hereto as Exhibit B and is incorporated herein by
reference. On July 27, 2000, the Commission adopted parameters and guidelines that
authorized reimbursement, beginning July 1, 1994, to counties, cities, a city and
county, school districts, and special districts that employ peace officers.

Subsequently, the parameters and guidelines were amended with a technical correction




and adopted on August 17, 2000, a true and correct copy of which is attached hereto as
Exhibit C and is incorporated herein by reference. Claiming Instructions were duly
issued by the SCO, a true and correct copy of which is attached hereto as Exhibit D
and is incorporated herein by reference.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to
the Government Code directing the Commission to review the Statement of Decision,
adopted in 1999, to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified School Dist.
v. Commission on State Mandates' and other applicable court decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted
a Statement of Decision on reconsideration,” a true and correct copy of which is
attached hereto as Exhibit E and is incorporated herein by reference. The Statement of
Decision on reconsideration became final on May 1, 2006. On March 28, 2008, the
Commission adopted amended Parameters and Guidelines® which apply to costs
incurred and claimed for the 2006-2007 fiscal year. A true and correct copy of which
is attached hereto as Exhibit F and is incorporated herein by reference. Claiming
Instructions were duly issued by the SCO, a true and correct copy of which is attached
hereto as Exhibit G and is incorporated herein by reference.

Based upon the foregoing program, Parameters and Guidelines, and Claiming

Instructions, the County timely submitted its claims for fiscal years 2003-2004, 2004-

1(2004) 33 Cal.4th 859.
2 05-RL-4499-01.
3 06-PGA-06.




2005 and 2005-2006, which are the subject of this incorrect reduction claim. True and

correct copies of these reimbursement claims are attached hereto as Exhibits H, I, and

J, respectively, and are incorporated herein by reference.

The reimbursable components of this program include, for cities and counties,

under the first set of Parameters and Guidelines:

A. Administrative Activities (On-going Activities)
1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities
2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.
3. Updating the status of the POBOR cases.

B. Administrative Appeal

1.

Reimbursement period of July 1, 1994 through December 3 1, 1998 —
The administrative appeal activities listed below apply to permanent
employees, at-will employees, and probationary employees.

Providing the opportunity for, and the conduct of an administrative
appeal for the following disciplinary actions (Gov. Code § 3304, subd.

(b)):

Dismissal, demotion, suspension, salary reduction or written
reprimand received by probationary and at-will employees whose
liberty interest are not affected (i.e.: the charges supporting a
dismissal do not harm the employee’s reputation or ability to find
future employment);

Transfer of permanent, probationary and at-will employees for
purposes of punishment;

Denial of promotion for permanent, probationary and at-will
employees for reasons other than merit; and

Other actions against permanent, probationary and at-will

employees that result in disadvantage, harm, loss or hardship and

impact the career opportunities of the employee.

Included in the foregoing are the preparation and review of the various
documents to commence and proceed with the administrative hearing;
legal review and assistance with the conduct of the administrative
hearing; preparation and service of subpoenas, witness fees, and
salaries of employee witnesses, including overtime; the time and labor
of the administrative body and its attendant clerical services; the
preparation and service of any rulings or orders of the administrative




body.

Reimbursement period beginning January 1, 1999 - The administrative

appeal activities listed below apply to permanent employees and the

Chief of Police. Providing the opportunity for, and the conduct of an

administrative appeal for the following disciplinary actions (Gov. Code

§ 3304, subd. (b)):

o Dismissal, demotion, suspension, salary reduction or written
reprimand received by the Chief of Police whose liberty interest is
not affected (i.e.: the charges supporting a dismissal do not harm
the employee’s reputation or ability to find future employment);
Transfer of permanent employees for purposes of punishment;

e Denial of promotion for permanent employees for reasons other
than merit; and

e Other actions against permanent employees or the Chief of Police
that result in disadvantage, harm, loss or hardship and impact the
career opportunities of the employee.

Included in the foregoing are the preparation and review of the various

documents to commence and proceed with the administrative hearing;

legal review and assistance with the conduct of the administrative
hearing; preparation and service of subpoenas, witness fees, and
salaries of employee witnesses, including overtime; the time and labor
of the administrative body and its attendant clerical services; the
preparation and service of any rulings or orders of the administrativ
body. '

Interrogations
Claimants are eligible for reimbursement for the performance of the activities

listed in this section only when a peace officer is under investigation, or
becomes a witness to an incident under investigation, and is subjected to an
interrogation by the commanding officer, or any other member of the
employing public safety department, that could lead to dismissal, demotion,
suspension, reduction in salary, written reprimand, or transfer for purposes of
punishment. (Gov. Code § 3303.)

Claimants are not eligible for reimbursement for the activities listed in this
section when an interrogation of a peace officer is in the normal course of duty,
counseling, instruction, or informal verbal admonishment by, or other routine
or unplanned contact with, a supervisor or any other public safety officer.
Claimants are also not eligible for reimbursement when the investigation is
concerned solely and directly with alleged criminal activities. (Gov. Code §
3303, subd. (i).)

When required by the seriousness of the investigation, compensating-
the peace officer for interrogations occurring during off-duty time in



accordance with regular department procedures. (Gov. Code § 3303,

subd. (a).) '

Included in the foregoing is the preparation and review of overtime

compensation requests.

Providing prior notice to the peace officer regarding the nature of the

interrogation and identification of the investigating officers. (Gov.

Code § 3303, subds. (b) and (c).)

- Included in the foregoing is the review of agency complaints or other

documents to prepare the notice of interrogation; determination of the

investigating officers; redaction of the agency complaint for names of
the complainant or other accused parties or witnesses or confidential
information; preparation of notice or agency complaint; review by
counsel; and presentation of notice or agency complaint to peace
officer.

Tape recording the interrogation when the peace officer employee

records the interrogation. (Gov. Code § 3303, subd. (g).)

Included in the foregoing is the cost of tape and storage, and the cost of

transcription.

Providing the peace officer employee with access to the tape prior to

any further interrogation at a subsequent time, or if any further

proceedings are contemplated and the further proceedings fall within

the following categories (Gov. Code § 3303, subd. (g));

a) The further proceeding is not a disciplinary action;

b) The further proceeding is a dismissal, demotion, suspension,
salary reduction or written reprimand received by a
probationary or at-will employee whose liberty interest is not
affected (i.e., the charges supporting the dismissal does not
harm the employee’s reputation or ability to find future
employment);

c) The further proceeding is a transfer of a permanent,
probationary or at-will employee for purposes of punishment;

d) The further proceeding is a denial of promotion for a
permanent, probationary or at-will employee for reasons other
than merit;

e) The further proceeding is an action against a permanent,
probationary or at-will employee that results in disadvantage,
harm, loss or hardship and impacts the career of the employee.

Included in the foregoing is the cost of tape copying.

Producing transcribed copies of any notes made by a stenographer at an

interrogation, and copies of reports or complaints made by investigators

or other persons, except those that are deemed confidential, when
requested by the officer, in the following circumstances (Gov. Code §

3303, subd. (g)):
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b)

When the investigation does not result in disciplinary action;

and

When the investigation results in:

A dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will
employee whose liberty interest is not affected (i.e.; the
charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);
A transfer of a permanent, probationary or at-will employee
for purposes of punishment;

A denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit; or

Other actions against a permanent, probationary or at-will
employee that result in disadvantage, harm, loss or hardship
and impact the career of the employee.

Included in the foregoing is the review of the complaints, notes or tape
recordings for issues of confidentiality by law enforcement, human
relations or counsel; cost of processing, service and retention of copies.

Adverse Comment
Performing the following activities upon receipt of an adverse comment (Gov.
Code §§ 3305 and 3306):

Counties

a) If an adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written
reprimand for a permanent peace officer, or harms the officer’s
reputation and opportunity to find future employment, then counties are
entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse
comment; or

Noting the peace officer’s refusal to sign the adverse comment

on the document and obtaining the signature or initials of the
peace officer under such circumstances.

b) If an adverse comment is related to the investigation of a possible
criminal offense, then counties are entitled to reimbursement for the
following activities:

Providing notice of the adverse comment;

Providing an opportunity to review and sign the adverse
comment;

Providing an opportunity to respond to the adverse comment
within 30 days; and

11




e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.

¢) If an adverse comment is not related to the investigation of a possible
criminal offense, then counties obtained are entitled to reimbursement
for:

e Providing notice of the adverse comment: and
Obtaining the signature of the peace officer on the adverse
comment; or

-+ Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.

Cities and Special Districts

a) If an adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written
reprimand for a permanent peace officer, or harms the officer’s
reputation and opportunity to find future employment, then schools are
entitled to reimbursement for:
e Obtaining the signature of the peace officer on the adverse
comment; or
e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
b) If an adverse comment is related to the investigation of a possible
criminal offense, then cities and special districts are entitled to
reimbursement for the following activities:
e Providing notice of the adverse comment;
* Providing an opportunity to review and sign the adverse
comment;
e Providing an opportunity to respond to the adverse comment
within 30 days; and
o Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
¢) If an adverse comment is not related to the investigation of a possible
criminal offense, then cities and special districts are entitled to
reimbursement for the following activities:
e Providing notice of the adverse comment;
e Providing an opportunity to respond to the adverse comment
within 30 days; and
e Obtaining the signature of the peace officer on the adverse

12




comment; or
e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
Included in the foregoing are review of circumstances or
documentation leading to adverse comment by supervisor, command
staff, human resources staff or counsel, including determination of
whether same constitutes an adverse comment; preparation of comment
and review for accuracy; notification and presentation of adverse
comment to officer and notification concerning rights regarding same;
review of response to adverse comment, attaching same to adverse
comment and filing.

Based on the foregoing, the County timely filed its reimbursement claims.

On January 23, 2008, the SCO issued its draft audit report. Finding 1 of the
audit report states that the County claimed unallowable salaries and benefits. The
report also alleges that, under Finding 2, the County claimed unallowable productive
hours; under Finding 3, the County understated benefit rates; under Finding 4, the
County understated indirect costs; and under Finding 5, the County claimed
unallowable travel and training costs.

On March 11, 2008, the County issued its response to the draft audit report in
which it rebutted Findings 1, 2 and 5.* A true and correct copy of the County’s
response is attached hereto as Exhibit K and is incorporated herein by reference. The
final audit report was issued on May 14, 2008.

"

1

* The County accepted Findings 3 and 4 regarding understated benefit rates and
indirect costs, respectively.

13




ANALYSIS AND DISCUSSION

A. AUDIT FINDING NUMBER ONE REGARDING POBOR
ADMINISTRATIVE ACTIVITIES IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR administrative activities in the amount of
$73,067. The SCO asserts that such over-claiming was due to claiming for ineligible
activities, such as, preparing the file, logging the initial case information, interviewing
complainants, training, reviewing reports, and so on. As the County pointed out in its
response, the SCO based its finding on the wrong set of Parameters and Guidelines.
The original Parameters and Guidelines did not have that level of specificity and the
amended Parameters and Guidelines were not effective until the 2006-2007 fiscal year
— the fiscal year after the claims represented in the instant audit. The County cannot
be held to a standard that was non-existent at the time the costs were incurred and of
which the County had no notice. The SCO must audit each claim based on the
Parameters and Guidelines applicable to the particular claiming cycle. In the instant
case, the amended Parameters and Guidelines were not relevant to the claiming cycle
being audited. |

The SCO objects to a number of claimed activities stating, in essence, that
there was no nexus between the activity claimed and the Parameters and Guidelines.
The only guidance the County had at the time of claiming were the following activities
as set forth in the Parameters and Guidelines:

1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities

10
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2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.
3. Updating the status of the POBOR cases.

Each of these components is sufficiently flexible so as to allow local government to

adapt them to its own method of implementing the mandate. If the Legislature had

had in mind a specific manner in which to implement the mandate, it would have said
5

S0.

1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities

The County properly claimed costs for visiting other Internal Affairs-(IA) units
during the establishment of its IA unit. Part of developing internal policies can
include reviewing other department doing the same or similar work. This information
is not only important to the development of internal policies; it is also a reasonable
method of compliance as it allows for the mere editing or cutting-and-pasting of other
policies. Thus, time spent gathering information can yield time saving in the process
of drafting the policies.

2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.

The County properly claimed training costs. The SCO pared the list of
covered topics to those it believes relate to the mandate. For a mandate as complex

and pervasive as POBOR, however, such limitations are not proper. Training on

> People v. Rodriguez (1963) 222 Cal.App.2d 221, 227. “A legislative enactment
should be construed in accordance with the ordinary meaning of the language used and
it should be assumed that the Legislature knew what it was saying and meant what it
said.”

11
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POBOR properly encompasses issues of labor relations, confidentiality issues,
investigation errors, first amendment- related conduct, key mistakes in workplace
investigations, and assessing credibility, to name a few. While the County appreciates
the SCO’s attempt to include some costs rather than give a full disallowance, the SCO
did not allow for some legitimate costs.

3, Updating the status of the POBOR cases.

In the instant case, the County properly claimed those activities involved in
setting up a POBOR file. The creation of the file is, itself, an update of the status of
the case. This is also the case for placing the case information in the file management
system which allows for later updating.

B. AUDIT FINDING NUMBER ONE REGARDING POBOR
ADMINISTRATIVE APPEALS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR administrative appeals in the amount of
$3,566. The SCO alleges that such over-claiming was due to claiming for ineligible
appeals which are part and parcel of due process and, as such, are outside the scope of
POBOR. In 1999 when the Commission considered the POBOR test claim, it
carefully evaluated existing due process protections from the protections imposed by
POBOR. (See SOD, at pp. 4-8.) The Commission’s Statement of Decision resulted in
the following Parameters and Guidelines on this matter:

Reimbursement period beginning January 1, 1999 - The administrative appeal

activities listed below apply to permanent employees and the Chief of Police.

Providing the opportunity for, and the conduct of an administrative appeal for
the following disciplinary actions (Gov. Code § 3304, subd. (b)):

12
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o Dismissal, demotion, suspension, salary reduction or written
reprimand received by the Chief of Police whose liberty interest is
not affected (i.e.: the charges supporting a dismissal do not harm
the employee’s reputation or ability to find future employment);

e Transfer of permanent employees for purposes of punishment;

Denial of promotion for permanent employees for reasons other
than merit; and

e Other actions against permanent employees or the Chief of Police
that result in disadvantage, harm, loss or hardship and impact the
career opportunities of the employee.

As set forth under the final bullet, other actions against a permanent employee that
negatively impact his career are reimbursable such as reprimand and suspension. The

claiming of these costs by the County was therefore proper.

C. AUDIT FINDING NUMBER ONE REGARDING INTERROGATION
COSTS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR interrogations in the amount of $250,262.

This finding was based upon the SCO’s interpretation of the Parameters and
Guidelines which was made without thoughtful review of the Commission’s Statement
of Decision. The Statement of Decision is the “law of the case” and is given deference
when there is any discrepancy between the finding of a judicial body and the
documents that arise from that finding.

This Commission, in 1999, addressed the test claim legislation of POBOR
which provides safeguards for the protection of peace officers that are subject of
investigation or discipline. Of primary concern was whether and to what extent these
safeguards and protections were more expansive than those already in existence

through statute, case law and the Constitution. Indeed, as evidenced in the Statement

13
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of Decision, this Commission took particular care to root out those protections that
were not duplicative of pre-existing due process rights and to delineate the scope and
extent of the state-mandated acftivities:

Government Code section 3303, subdivision (a), establishes
procedures for the timing and compensation of a peace officer
subject to investigation and interrogation by an employer.

This section requires that the interrogation be conducted at a
reasonable hour, preferably at a time when the peace officer is on
duty, or during the “normal waking hours” of the peace officer,
unless the seriousness of the investigation requires otherwise. If
the interrogation takes place during the off-duty time of the peace
officer, the peace officer “shall” be compensated for the off-duty
time in accordance with regular department procedures.

The claimant contended that Government Code section 3303,
subdivision (a), results in the payment of overtime to the
investigated employee and, thus, imposes reimbursable state
mandated activities. The claimant stated the following:

“If a typical police department works in three shifts, such
as the Police Department for this City, two-thirds of the
police force work hours [that are] not consistent with the
work hours of Investigators in the Internal Affairs section.
Even in a smaller department without such a section, hours
conflict if command staff assigned to investigate works a
shift different than the employees investigated. Payment of
overtime occurs to the employees investigated or those
performing the required investigation, or is at least a
potential risk to an employer for the time an employee is
interrogated pursuant to this section. ”
The Commission agreed. Conducting the investigation when the
peace officer is on duty, and compensating the peace officer for
off-duty time in accordance with regular department procedures
are new requirements not previously imposed on local agencies
and school districts. (SOD, Exhibit B at pp. 12-13. Emphasis
added.)

The use of the conjunctive “and” and the plural “requirements™ refers to the
fact that this Commission found that both the costs of conducting the interrogation

during on-duty hours and the costs of paying overtime for off-duty time are
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reimbursable activities of the mandate. This conclusion is supported by the evidence
before this Commission at the hearing as stated above.

The fact that that is omitted in the conclusion to the Statement of Decision,
which is an abbreviated summary of the text, is not definitive. The interpretation of
any writing requires that words be given their plain and ordinary meaning,® and the
interpretation should give meaning to the circumstances under which it was made and
should relate to the whole.” In the instant case, the use of "and" in the text and the
quote to the supporting evidence clearly indicates that the Commission intended to
allow reimbursement for both on-duty and off-duty time.

Thus, the County properly claimed the costs of conducting the interrogation
while the officer was on duty and those costs for compensating the officer when the
interrogation was performed during off-duty hours.

D. AUDIT FINDING NUMBER ONE REGARDING POBOR ADVERSE
COMMENTS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR adverse comments in the amount of $104,444.
The SCO maintains that these costs resulted from claiming activities that are not
reimbursable, such as reviewing and documenting the complaint, summarizing the
complaint, and reviewing the procedures for compliance. And yet these activities

were expressly allowed by the Parameters and Guidelines:

8 Redevelopment Agency of City of Sacramento v. Malaki (1963) 216 Cal.App.2d 480,
487-488. See also Civil Code § 1646.

" Mundy v. Superior Court (1995) 31 Cal. App.4™ 1396, 1405. See also Civil Code §
1647.
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Included in the foregoing are review of circumstances or
documentation leading to adverse comment by supervisor, command
staff, human resources staff or counsel, including determination of
whether same constitutes an adverse comment; preparation of comment
and review for accuracy; notification and presentation of adverse
comment to officer and notification concerning rights regarding same;
review of response to adverse comment, attaching same to adverse
comment and filing.

According to the plain language of the Parameters and Guidelines, these activities are

reimbursable and were properly claimed by the County.

E. AUDIT FINDING NUMBER TWO REGARDING THE COUNTY’S
PRODUCTIVE HOURLY RATE IS INCORRECT.

Audit Finding 2 states that the County over-claimed salaries, benefits and
related indirect costs in the amount of $18,752. This finding was based upon the
County’s computation of its productive hourly rates for employees. The computation
was proper and complied with the SCO’s Claiming Instructions. Therefore, the
County requests that this Commission reverse Audit Finding 2 to allow for the
recovery of costs incurred for this state-mandated program for the reasons discussed
below.

1. The County’s Productive Hourly Rate Computation Complies
With The SCO-Issued General Claiming Instructions.

The computation of an annual productive hourly rate used by the County
removes non-productive time spent on authorized breaks, training, and staff meetings.
The resulting total countywide annual productive hours of 1,571 is the basis for the

annual productive hourly rate used in the County’s claim.

In the audit report, the SCO relied upon the Mandated Cost Manual for Local
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Agencies with regard to the productive hourly rate computation. To support its
argument that the County’s rate was improper, the SCO cited the following text from
the Manual:

A productive hourly rate may be computed for each job title
whose labor is directly related to the claimed reimbursable cost.
A local agency has the option of using any of the following:
e Actual annual productive hours for each job title,
e The local agency’s average annual productive hours or,
for simplicity,
e An annual average of 1,800* hours to compute the
productive hourly rate.

* K %k

* 1,800 annual productive hours include:
e Paid holidays

e Vacation earned

e Sick leave taken

e Informal time off

e Jury duty

e Military leave taken®

Relying on this section, the SCO argued that the County’s figure of 1,571
productive hours was incorrect and that a figure of 1,800 hours should have been used.
However, the SCO omitted relevant portions of the Manual which indicate that the
productive hourly rate can be calculated in three different ways.

A full reading of the Manual indicates that using 1,800 hours is not the only
approved approach. As set forth above, the Manual clearly states that use of

countywide average annual productive hours is also an approved method. The County

8 Section 2, General Claiming Instructions, Subsection 7. Direct Labor Costs,
Subdivision A. Direct Labor - Determine a Productive Hourly Rate (revised version
9/01) (Emphasis added).
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calculated its average annual productive hours in full compliance with the Manual as
issued. The County cannot and should not be penalized for using an approved
methodology.

To date, the SCO has not been able to cite one reference as to why the
County’s productive hourly rate methodology is improper.

2. The County’s Computation Results in a More Accurate and
Consistent Productive Hourly Rate.

The County submits, on average, 25 to 30 S.B. 90 claims annually. As these
claims are prepared by numerous County departments and staff members, the process
could easily fall victim to inconsistency in approaches, accuracy and documentation
with respect to calculating a different productive hourly rate for each claim.
Recognizing this threat and wanting to create a more reliable, county-wide system, the
County embarked on the creation of a verifiable and accurate method of establishing a
productive hourly rate through the computation of average productive hours. As a
result, the County’s methodology improves its S.B. 90 program claiming accuracy,
consistency, and documentation. It also facilitates the State audit process because the
methodology for the County’s annual productive hours calculation is fully
documented and supported.

In establishing its average annual productive hours, the County carefully
ensured that all non-productive time was removed from the total annual hours. In
addition to those items suggested by the SCO above, the County removed time spent

in training and on breaks. This methodology ensures greater accuracy. The more
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accurate the computational factors, the more accurate the result. Indeed, in response
to the final audit report, the County made further adjustments solidifying the precision
of its productive hours computation.

The SCO’s main complaint seems to be that the County used required break
times and required training times rather than actual times spent on these activities.
This argument lacks merit.

State law requires that workers be given two fifteen minute break periods per
day. Presumably, County employees take these breaks. The presumption that these
breaks are taken is no different from the presumption that paid holidays, which are
specifically set forth as properly included in the calculation by the SCO, are also
taken. Instead of making this presumption, the SCO would have the County employ a
clock-in, clock-out system for breaks to ensure that the break times do not actually add
up to 28 or 32 minutes daily. Such an expenditure of time and costs is unwarranted in
light of the statistically invalid difference that may be found between actual break time
and the required break time.

The same argument applies with even greater force to the presumption that
County employees will undertake the necessary training required for licensure or
certification. Such education is more likely to be pursued because of its impact on the
employees’ license or certification and, ultimately, their ability to perform their jobs.

The use of a countywide productive hourly rate is explicitly authorized by the
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State Controller’s claiming instructions.” The productive hourly rate used by the
County for this claim is fully documented and was accurately calculated by the County
Controller’s Office. All supporting documents for the calculation of countywide
productive hours were provided during the state audit.

Further, as shown in the letter of December 27, 2001 from the County
Controller to the State Controller’s Office, the State was notified years ago that the
County was electing to use the productive hourly rate methodology authorized by the
State-mandated claiming procedures. A true and correct copy of this leﬁér is attached
Thereto as Exhibit L. and is incorporated herein by reference. The County reported that
the switch to a countywide methodology for the calculation of average productive
hours per position would improve state mandate claiming accuracy, consistency, and
documentation, and would facilitate the State audit function. Consequently, more than
50 claims were submitted and accepted during 2002 and 2003 using this methodology.
Furthermore, the State Controller has accepted the County’s use of the countywide
productive hours methodology for state mandated claims as evidenced by an e-mail
from Jim Spano dated February 6, 2004, a true and correct copy of which i:; attached
hereto as Exhibit M and is incorporated herein by reference.

F. AUDIT FINDING NUMBER FIVE REGARDING COUNTY’S
TRAINING COSTS IS INCORRECT.

Audit Finding 5 states that the County over-claimed costs related to POBOR

® Mandated Cost Manual for Local Agencies, Section 2, General Claiming
Instructions, Subsection 7. Direct Labor Costs, Subdivision A. Direct Labor -
Determine a Productive Hourly Rate (revised version 9/01).

20
24




travel and training in the amount of $1,521. The SCO asserts that these costs were
excluded because they related to ineligible training under Finding 1. As noted above,
however, the Parameters and Guidelines provided the following‘ regarding allowable
training costs:

2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.

The Commission could have been more specific regarding these costs, but it
chose to provide an expansive category for training. The SCO cannot use the audit
process to place limitations oﬁ the program that the Commission did not see fit to
include.

CONCLUSION

In light of the arguments presented above, the Counfy requests that the
Commission reverse the SCO’s audit findings and award the County the correct claim
amount of $748,888.

Dated: g —25-1 O } Respectfully submitted,

MIGUEL MARQUEZ
County Counsel

koo d A

Lizanké Reynolds Y
Deputy County Counsel

Attorneys for County of Santa Clara
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Statutes of 1978; Chapter 405, Statutes of 1979; Chapter 1367, Statutes of 1980;
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Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990
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JOHN CHIANG
Talifornia SBtate Controller

May 14, 2008

John V. Guthrie
Director of Finance
Santa Clara County
East Wing, 2™ Floor

70 West Hedding Street
San Jose, CA 95110

Dear Mr. Guthrie:

The State Controller’s Office audited the costs claimed by Santa Clara County for the
legislatively mandated Peace Officers Procedural Bill of Rights Program (Chapter 465, Statutes
of 1976; Chapters 775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405, Statutes of 1979;
Chapter 1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990) for the period of July 1,
2003, through June 30, 2006.

The county claimed $748,888 ($749,888 less a $1,000 penalty for filing a late claim) for the
mandated program. Our audit disclosed that $222,086 is allowable and $526,802 is unallowable.
The unallowable costs resulted primarily from the county claiming ineligible costs. The State
paid the county $227,693. The amount paid exceeds allowable costs claimed by $5,607.

If you disagree with the audit findings, you may file an Incorrect Reduction Claim (IRC) with
the Commission on State Mandates (CSM). The IRC must be filed within three years following
the date that we notify you of a claim reduction. You may obtain IRC information at CSM’s
Web site, at www.csm.ca.gov (Guidebook link); you may obtain IRC forms by telephone, at
(916) 323-3562, or by e-mail, at csminfo@csm.ca.gov.

If you have any questions, please contact Jim L. Spano, Chief, Mandated Cost Audits Bureau, at
(916) 323-5849.

Sincerely,
Original signed by

JEFFREY V. BROWNFIELD
Chief, Division of Audits

JVB/sk




John V. Guthrie -2- May 14, 2008

cc: Ram Venkatesan, SB 90 Coordinator
Santa Clara County Controller-Treasurer Department
Alan Minato, Fiscal Officer
Santa Clara County Sheriff’s Department
Jessie Fuentes, Fiscal Officer
Santa Clara County Probation Department
George Dooley, Administrative Services Manager
Santa Clara County District Attorney’s Office
Todd Jerue, Program Budget Manager
Corrections and General Government
Department of Finance
Carla Castaneda
Principal Program Budget Analyst
Department of Finance
Paula Higashi, Executive Director
Commission on State Mandates
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Audit Report

Summary

Background

The State Controller’s Office (SCO) audited the costs claimed by
Santa Clara County for the legislatively mandated Peace Officers
Procedural Bill of Rights Program (Chapter 465, Statutes of 1976;
Chapters 775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405,
Statutes of 1979; Chapter 1367, Statutes of 1980; Chapter 994, Statutes
of 1982; Chapter 964, Statutes of 1983; Chapter 1165, Statutes of 1989;
and Chapter 675, Statutes of 1990) for the period of July 1, 2003,
through June 30, 2006.

The county claimed $748,888 ($749,888 less a $1,000 penalty for filing a
late claim) for the mandated program. Our audit disclosed that $222,086
is allowable and $526,802 is unallowable. The unallowable costs resulted
primarily from the county claiming ineligible costs. The State paid the
county $227,693. The amount paid exceeds allowable costs claimed by
$5,607.

Chapter 465, Statutes of 1976; Chapters 775, 1173, 1174, and 1178,
Statutes of 1978; Chapter 405, Statutes of 1979; Chapter 1367, Statutes
of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990, added
and amended Government Code sections 3300 through 3310. This
legislation, known as the Peace Officers Procedural Bill of Rights
(POBOR), was enacted to ensure stable employer-employee relations
and effective law enforcement services.

This legislation provides procedural protections to peace officers
employed by local agencies and school districts when a peace officer is
subject to an interrogation by the employer, is facing punitive action, or
receives an adverse comment in his or her personnel file. The protections
apply to peace officers classified as permanent employees, peace officers
who serve at the pleasure of the agency and are terminable without cause
(“at will” employees), and peace officers on probation who have not
reached permanent status.

On November 30, 1999, the Commission on State Mandates (CSM)
determined that this legislation imposed a state mandate reimbursable
under Government Code section 17561 and adopted the statement of
decision. CSM determined that the peace officer rights law constitutes a
partially reimbursable state mandated program within the meaning of the
California Constitution, Article XIIIB, Section 6, and Government Code
section 17514. The CSM further defined that activities covered by due
process are not reimbursable.

The parameters and guidelines establish the state mandate and define
reimbursement criteria. CSM adopted the parameters and guidelines on
July 27, 2000 and corrected it on August 17, 2000. The parameters and
guidelines categorize reimbursable activities into the four following
components: Administrative  Activities, Administrative Appeal,
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Objective, Scope,
and Methodology

Conclusion

Interrogation, and Adverse Comment. In compliance with Government
Code section 17558, the SCO issues claiming instructions for mandated
programs, to assist local agencies in claiming reimbursable costs.

We conducted the audit to determine whether costs claimed represent
increased costs resulting from the Peace Officers Procedural Bill of
Rights Program for the period of July 1, 2003, through June 30, 2006.

Our audit scope included, but was not limited to, determining whether
costs claimed were supported by appropriate source documents, were not
funded by another source, and were not unreasonable and/or excessive.

We conducted the audit according to Government Auditing Standards,
issued by the Comptroller General of the United States, and under the
authority of Government Code sections 12410, 17558.5, and 17561. We
did not audit the county’s financial statements. We limited our audit
scope to planning and performing audit procedures necessary to obtain
reasonable assurance that costs claimed were allowable for
reimbursement. Accordingly, we examined transactions, on a test basis,
to determine whether the costs claimed were supported.

We limited our review of the county’s internal controls to gaining an
understanding of the transaction flow and claim preparation process as
necessary to develop appropriate auditing procedures.

Our audit disclosed instances of noncompliance with the requirements
outlined above. These instances are described in the accompanying
Summary of Program Costs (Schedule 1) and in the Findings and
Recommendations section of this report. '

For the audit period, Santa Clara County claimed $748,888 ($749,888
less a $1,000 penalty for filing a late claim) for costs of the Peace
Officers Procedural Bill of Rights Program. Our audit disclosed that
$222,086 is allowable and $526,802 is unallowable.

For the fiscal year (FY) 2003-04 claim, the State made no payments to
the county. Qur audit disclosed that $47,561 is allowable. The State will
pay allowable costs claimed that exceed the amount paid, totaling
$47,561, contingent upon available appropriations.

For the FY 2004-05 claim, the State made no payments to the county.
Our audit disclosed that $112,228 is allowable. The State will pay
allowable costs claimed that exceed the amount paid, totaling $112,228,
contingent upon available appropriations.

For the FY 2005-06 claim, the State paid the county $227,693. Our audit
disclosed that $62,297 is allowable. The State will offset $165,396 from
other mandated program payments due to the county. Alternatively, the
county may remit this amount to the State.
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Views of
Responsible
Official

Restricted Use

We issued a draft audit report on January 23, 2008. Irene Lui, Divisional
Manager, responded by letter dated March 11, 2008 (Attachment),
disagreeing with the audit results for Findings 1, 2, and 5 and agreeing
with the audit results for Findings 3 and 4. This final audit report
includes the county’s response.

This report is solely for the information and use of Santa Clara County,
The California Department of Finance, and the SCO; it is not intended to
be and should not be used by anyone other than these specified parties.
This restriction is not intended to limit distribution of this report, which
is a matter of public record.

Original signed by
JEFFREY V. BROWNFIELD
Chief, Division of Audits

May 14, 2008
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Schedule 1—

Summary of Program Costs
July 1, 2003, through June 30, 2006

Allowable Audit
per Audit Adjustment

Reference !

$ 26890 $ (64,306)
8,441 (19,375)

35,331 (83,681)
13,230 (35,180)

48,561  (118,861)
(1,000) —

Actual Costs
Cost Elements Claimed

July 1, 2003, through June 30, 2004
Salaries $ 91,196
Benefits 27,816
Total direct costs 119,012
Indirect costs 48,410
Total direct and indirect costs 167,422
Less late filing penalty (1,000)
Total program costs $ 166,422

Less amount paid by the State
Allowable costs claimed in excess of (less than) amount paid

July 1. 2004, through June 30, 2005

47,561 $ (118,861)

$ 47,561

Salaries $ 125091 $ 49340 $ (75,751)
Benefits 37,276 14,759 (22,517)
Services and supplies 1,991 1,991 —
Travel and training 3,299 1,778 (1,521)
Total direct costs 167,657 67,868 (99,789)
Indirect costs 103,117 44 360 (58,757)
Total program costs $ 270,774 112,228  $ (158,546)

Less amount paid by the State
Allowable costs claimed in excess of (less than) amount paid

July 1, 2005, through June 30, 2006

$ 112208

$ 28,671 $(112,124)
9,894 (41,307)

38,565 (153,431)
23,732 (95,964)

Salaries $ 140,795
Benefits 51,201
Total direct costs 191,996
Indirect costs 119,696
Total program costs $ 311,692

Less amount paid by the State

Allowable costs claimed in excess of (less than) amount paid

35

62,297  $(249,395)
(227,693)

$ (165,396)

031

Finding 1, 2
Finding 1, 2

Finding 1,2, 4

Finding 1, 2
Finding 1,2, 3

Finding 5

Finding 1, 2, 3

Finding 1, 2
Finding 1, 2

Finding 1, 2



Santa Clara County Peace Officers Procedural Bill of Rights Program

Schedule 1 (continued)

Actual Costs  Allowable Audit
Cost Elements Claimed per Audit Adjustment  Reference '

Summary: July 1, 2002, through June 30, 2005
Salaries $ 357,082 $ 104,901 $ (252,181)
Benefits 116,293 33,094 (83,199)
Services and supplies 1,991 1,991 —
Travel and training 3,299 1,778 (1,521)
Total direct costs 478,665 141,764 (336,901)
Indirect costs 271,223 81,322 (189,901)
Total direct and indirect costs 749,888 223,086 (526,802)
Less late filing penalty (1,000) (1,000) —
Total program costs $ 748,888 222,086 $ (526,802)
Less amount paid by the State (227,693)
Allowable costs claimed in excess of (less than) amount paid $  (5,607)
Summary by Cost Component
Administrative activities $ 215269 $ 130,574 $ (84,695)
Administrative appeal 3,566 — (3,566)
Interrogation 401,220 68,787 (332,433)
Adverse comment 129,833 23,725 (106,108)
Subtotal 749,888 223,086 (526,802)
Less late filing penalty (1,000) (1,000) —
Total program costs $ 748,888 $ 222,086 $ (526,802)
! See the Findings and Recommendations section.
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Findings and Recommendations

FINDING 1—
Unallowable salaries
and benefits

The county claimed unallowable salaries and benefits totaling $324,521
for the audit period because the activities it claimed were not identified
as reimbursable costs in the parameters and guidelines for the program.
Related unallowable indirect costs totaled $184,518.

The following table summarizes the audit adjustments by cost
component:

Claimed Allowable Audit
Costs Costs Adjustment

Salaries and Benefits
Administrative Activities:

Sheriff’s Department $ 18,587 $ 10,124 § (8,463)

Probation Department 93,584 58,094 (35,490)

District Aftorney’s Office 18,318 18,318 —
Total Administrative Activities 130,489 86,536 (43,953)
Administrative Appeals:

Sheriff’s Department 1,388 — (1,388)

Probation Department 985 — (985)

District Attorney’s Office — — —
Total Administrative Appeals 2,373 — (2,373)
Interrogation:

Sheriff’s Department 71,506 10,156 (61,350)

Probation Department 162,587 32,351 (130,236)

District Attorney’s Office 18,880 2,530 (16,350)
Total Interrogation 252,973 45,037 (207,936)
Adverse Comment:

Sheriff’s Department 54,680 11,389 (43,291)

Probation Department 31,741 5,633 (26,108)

District Attorney’s Office 1,119 259 (860)
Total Adverse Comment 87,540 17,281 (70,259)
Total salaries and benefits 473,375 148,854 (324,521)
Related indirect costs 271,223 86,705 (184,518)
Total $ 744,598 $ 235,559 $ (509,039)
Recap by Department
Sheriff’s Department $ 198910 $ 42,901 $ (156,009)
Probation Department 498,045 166,384 (331,661)
District Attorney’s Office 47,643 26,274 (21,369)
Total $ 744598 § 235,559 $ (509,039)

For each fiscal year, the county claimed costs for activities that did not
exceed the duties of due process of law and therefore did not impose
increased costs as a result of compliance with the mandate and were
ineligible for reimbursement.

We broke down the audit findings for overstated salaries and benefits by
individual cost component for each of the three county departments
included in the county’s claims. The ineligible activities claimed are
indicated for each county department.
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Administrative Activities

For the Administrative Activities cost component, the county claimed
$130,489 in salaries and benefits ($18,587 by the Sheriff’s Department,
$93,584 by the Probation Department, and $18,318 by the District
Attorney’s Office) during the audit period. Related indirect costs totaled
$80,163. We determined that $43,953 was unallowable ($8,463 by the
Sheriff’s Department, and $35,490 by the Probation Department)
because costs claimed were for ineligible activities. Related unallowable
indirect costs totaled $29,114.

The parameters and guidelines, section IVA (Administrative Activities,
Ongoing Activities), allow for reimbursement of the following ongoing
activities:

1. Developing or updating internal policies, procedures, manual and
other materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law
enforcement, and legal counsel regarding the requirements of the
mandate.

3. Updating the status of the POBOR cases.
Sheriff’s Department

The Sheriff’s Department claimed the following reimbursable activities:
e Updating POBOR case records (FY 2005-06).
e Training for Internal Affairs staff (FY 2003-04 and F'Y 2004-05).

However, the department claimed the following activities that are not
reimbursable:

e Preparing the file.
e Logging initial case information into the system and assign the case.

e Interviewing the complainants.
Probation Department

The Probation Department claimed the following reimbursable activities:

» Reviewing and updating internal policies and procedures relating to
POBOR.

e Training for Internal Affairs staff (training hours were partially
adjusted to account for hours that were not related to POBOR
training). Unallowable training hours included the following topics:

Labor relations

Unionized vs. non-unionized employees
Private and public employees

Handling sexual harassment issues
Confidentiality issues

Investigation errors

Ethical issues in probation
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Administrative Activities

For the Administrative Activities cost component, the county claimed
$130,489 in salaries and benefits ($18,587 by the Sheriff’s Department,
$93,584 by the Probation Department, and $18,318 by the District
Attorney’s Office) during the audit period. Related indirect costs totaled
$80,163. We determined that $43,953 was unallowable ($8,463 by the
Sheriff’s Department, and $35,490 by the Probation Department)
because costs claimed were for ineligible activities. Related unallowable
indirect costs totaled $29,114.

The parameters and guidelines, section IVA (Administrative Activities,
Ongoing Activities), allow for reimbursement of the following ongoing
activities:

1. Developing or updating internal policies, procedures, manual and
other materials pertaining to the conduct of the mandated activities.

2. Attendance at specific {training for human resources, law
enforcement, and legal counsel regarding the requirements of the
mandate.

3. Updating the status of the POBOR cases.
Sheriff’s Department

The Sheriff’s Department claimed the following reimbursable activities:
» Updating POBOR case records (FY 2005-06).
e Training for Internal Affairs staff (FY 2003-04 and FY 2004-05).

However, the department claimed the following activities that are not
reimbursable:

* Preparing the file.
e Logging initial case information into the system and assign the case.

» Interviewing the complainants.
Probation Department

The Probation Department claimed the following reimbursable activities:

s Reviewing and updating internal policies and procedures relating to
POBOR.

e Training for Internal Affairs staff (training hours were partially
adjusted to account for hours that were not related to POBOR
training). Unallowable training hours included the following topics:

Labor relations

Unionized vs. non-unionized employees
Private and public employees

Handling sexual harassment issues
Confidentiality issues

Investigation errors

Ethical issues in probation
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

Budgeting implications

Juvenile Justice Reforms
Discrimination issues

Electronic research

First Amendment related conduct
Preparing investigations reports

Key mistakes in workplace investigations
Assessing credibility

Types of lawsuits

Representation and indemnification
Supervisory lability of failure to train
Minimizing exposure to liability

The department also claimed the following activities that are not
reimbursable (FY 2004-05):

» Reviewing Internal Affairs (IA) investigations reports to approve or to
make corrections.

e Visiting other IA units during the establishment of the IA unit at the
Probation Department.

¢ Conducting interviews for JA Management Analyst position.
¢ Reviewing the progress of development of the JA database.

e Reviewing complaints, response letters, Merit System Rules, and
assigning cases.

» Reviewing training schedule for the unit.
District Attorney’s Office

The District Attorney’s Office claimed the following reimbursable
activities:

e Updating/maintaining POBOR case records.

¢ Training for Internal Affairs staff (FY 2003-04).

» Develop internal policies and procedures (FY 2003-04).

The District Attorney’s Office did not claim any ineligible activities in
this category.

Administrative Appeals

For the Administrative Appeals cost component, the county claimed
$2,373 in salaries and benefits ($1,388 by the Sheriff’'s Department and
$985 by the Probation Department) during the audit period. Related
indirect costs totaled $1,193. We determined that both amounts were
unailowable because costs claimed were for ineligible activities.
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Santa Clara County

Peace Officers Procedural Bill of Rights Program

The parameters and guidelines, section IVB(2) (Administrative Appeals),
allow reimbursement for providing the opportunity for, and the conduct
of, an administrative appeal for the following disciplinary actions:

1. Dismissal, demotion, suspension, salary reduction, or written
reprimand received by the Chief of Police whose liberty interest is
not affected (i.e., the charges supporting a dismissal do not harm the
employee’s reputation or ability to find future employment);

2. Transfer of permanent employees for purposes of punishment;

3 Denial of promotion for permanent employees for reasons other than
merit; and

4. Other actions against permanent employees or the Chief of Police
that result in disadvantage, harm, loss, or hardship, and that impact
the career opportunities of the employee.

Included in the foregoing are the preparation and review of various
documents to commence and proceed with the administrative hearing;
legal review and assistance with the conduct of the administrative
hearing; preparation and service of subpoenas, witness fees, and salaries
of employee witnesses, including overtime; the time and labor of the
administrative body and its attendant clerical services, and the
preparation and service of any rulings or orders of the administrative
body.

In reference to reimbursable circumstances surrounding administrative
appeal hearings pursuant to Government Code section 3304, subdivision
(b), the CSM statement of decision regarding the adopted parameters and
guidelines states:

The Commission found that the administrative appeal would be
required in the absence of the test claim legislation when:

¢ A permanent employee is dismissed, demoted, suspended, receives a
reduction in pay or a written reprimand; or

* A probationary or at-will employee is dismissed and the employee’s
reputation and ability to obtain future employment is harmed by the
dismissal.

Under these circumstances, the Commission determined that the
administrative appeal does not constitute a new program or higher lever
of service because prior law requires such an appeal under the due
process. Moreover, the Commission recognized that pursuant to
Government Code section 17556, subdivision (c), the costs incurred in
providing the administrative appeal in the above circumstances would
not constitute “costs mandated by the state” since the administrative
appeal merely implements the requirements of the United States
Constitution.

In other words, if officers appeal actions such as transfer for purposes of
punishment or denial of promotion, then administrative appeal costs can
be claimed for reimbursement. However, if officers appeal actions such
as dismissal, demotion, suspension, reduction in pay, or written
reprimand, then those appeal hearings would fall under due process and
could not be claimed for reimbursement.
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Sheriff's Department

Our review of claimed costs under this cost component revealed that no
administrative hearings were held for the cases included in the claims.
Even if the hearings had taken place for the two cases in question, they
would have resulted from unallowable disciplinary actions (letter of
reprimand and suspension) that fall under due process. Subsequently,
claimed activities were unallowable for reimbursement.

Probation Department

All costs claimed under this cost component included hours incurred
during appeal hearings that resulted from unallowable disciplinary
actions (suspension and letter of reprimand). Subsequently, claimed
activities were unallowable for reimbursement.

District Attorney’s Office

The District Attorney’s Office did not claim any costs under this cost
component.

Interrogation

For the Interrogation cost component, the county claimed $252,973 in
salaries and benefits (371,506 by the Sheriff’s Department, $162,587 by
the Probation Department, and $18,880 by the District Attorney’s Office)
during the audit period. Related indirect costs totaled $147,574. We
determined that $207,936 was unallowable ($61,350 by the Sheriff’s
Department, $130,236 by the Probation Department, and $16,350 by the
District Attorney’s Office) because costs claimed were for ineligible
activities. Related unallowable indirect costs totaled $120,026.

The parameters and guidelines, section IV(C) (Interrogations), identify
the specific interrogation activities that are reimbursable when a peace
officer is under investigation, or becomes a witness to an incident under
investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employing public safety department
during off-duty time, if the interrogation could lead to dismissal,
demotion, suspension, reduction in salary, written reprimand, or transfer
for purposes of punishment. Section IV(C) also identifies reimbursable
activities under compensation and timing of an interrogation,
interrogation notice, tape recording of an interrogation, and documents
provided to the employee.

The parameters and guidelines, section IV(C), also state that claimants
are not eligible for interrogation activities when an interrogation of a
peace officer occurs in the normal course of duty. It further states:

When required by the seriousness of the investigation, compensating
the peace officer for interrogations occurring during off-duty time in
accordance with regular department procedures.

037



Santa Clara County

Peace Officers Procedural Bill of Rights Program

In reference to compensation and timing of the interrogation pursuant to
Government Code section 3303, subdivision (a), the CSM Final Staff
Analysis to the adopted parameters and guidelines states:

It does not require local agencies to investigate an allegation, prepare
for the interrogation, conduct the interrogation, and review the
responses given by the officers and/or witnesses, as implied by the
claimant’s proposed language. Certainly, local agencies were
performing these investigative activities before POBAR was enacted.

The parameters and guidelines, section IV(C), also state that the
following activities are reimbursable:

Tape recording the interrogation when the peace officer employee
records the interrogation.

Providing prior notice to the peace officer regarding the nature of the
interrogation and identification of the investigating officers.

Sheriff’s Department

The Sheriff’s Department claimed the following reimbursable activities:

‘s Providing Interrogation Notice and/or Statement of Allegations to the

officer.

e Reviewing the tape/summarize/transcribe accused officers’ statements
(accused officers generally receive the copy of their interviews).

* Providing copies of tapes and file documentation in case of further
proceedings/hearings/action (FY 2003-04 and FY 2004-05).

However, the department claimed the following activities that are not
reimbursable:

¢ Gathering reports and reviewing complaints and evidence as part of
investigating the allegations.

* Investigation time.
e Preparing questions for the interviews.

e Interviewing witnesses during normal working hours (investigators’
time).

¢ Reviewing tape and summarizing/transcribing witness officer’s
statements (witness officers generally do not receive a copy of their
interview).

* Conducting pre-interrogation meetings.
e Interviewing accused officers during normal working hours
(investigators’ time).

Probation Department

The Probation Department claimed the following reimbursable activities:

¢ Providing administrative notice to the accused officer regarding the
nature of allegations

e Transcribing/summarizing accused officer’s statement (accused
officers generally receive the copy of their interviews).
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However, the department claimed the following activities that are not
reimbursable:

» Gathering reports, log sheets, and evidence.

e Reviewing complaints, reports, and evidence as part of investigating
the allegations.

e Interviewing witnesses, both civilian and officers (investigators’
time).

s Traveling to interview witnesses.

» Transcribing witness tapes (witnesses do not receive copies of their
interviews.)

¢ Reviewing tapes and making corrections.

¢ Preparing interview questions.

¢ Conducting pre-interrogation meetings.

e Interviewing accused officers during normal working hours
(investigators’ time).

District Attorney’s Office

The District Attorney’s Office claimed providing prior notice to the
subject officers regarding the investigation/allegations as a reimbursable
activity.

However, the District Attorney’s Office claimed the following activities
that are not reimbursable:
¢ Gathering reports, log sheets, efc.

e Reviewing complaints, reports, and evidence as part of investigating
the allegations.

» Preparing inferview questions.

e Interviewing witnesses during normal working hours (investigators’
time).

¢ Conducting pre-interrogation meetings.

e Interviewing accused officers during normal working hours
(investigators’ time).

e Preparing a summary report of the agency complaint as part of the
case file preparation.

» Reviewing interview tapes.
Adverse Comment

For the Adverse Comment cost component, the county claimed $87,540
in salaries and benefits ($54,680 by the Sheriff’s Department, $31,741 by
the Probation Department, and $1,119 by the District Attorney’s Office)
during the audit period. Related indirect costs totaled $42,293. We
determined that $70,259 was unallowable ($43,291 by the Sheriff’s
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Department, $26,108 by the Probation Department, and $860 by the
District Attorney’s Office) because costs claimed were for ineligible
activities. Related unallowable indirect costs totaled $34,185.

Depending on the circumstances surrounding an adverse comment, the
parameters and guidelines, section IVD (Adverse Comment), allow
some or all of the following four activities upon receipt of an Adverse
Comment:

* Providing notice of the adverse comment;
» Providing an opportunity to review and sign the adverse comment;

¢ Providing an opportunity to respond to the adverse comment within
30 days; and

¢ Noting on the document the peace officer’s refusal to sign the
adverse comment and obtaining the signature or initials of the peace
officer under such circumstances.

The parameters and guidelines also state:

Included in the foregoing are review of circumstances or
documentation leading to the adverse comment by the supervisor,
command staff, human resources staff, or counsel, including
determination of whether same constitutes an adverse comment;
preparation of comment and review for accuracy; notification and
presentation of the adverse comment to officer and notification
concerning rights regarding same; review of response to the adverse
comment; aftaching same to adverse comment, and filing.

Sheriff’s Department

The Sheriff’s Department claimed the following activities that are
reimbursable:

» Preparing and serving an Administrative Notice of Allegations.

* Reviewing documentation leading to the adverse comment/findings
by Command staff.

However, the department claimed the following activities that are not
reimbursable:

¢ Reviewing the circumstances of the complaint to determine the level
of investigation prior to starting the case investigation process (to
determine whether the case will be investigated at the Internal Affairs
or division level).

e Documenting the complaint/allegation and reviewing it for accuracy
during the initial complaint intake prior to starting the investigation.

e Summarizing the investigation in a case summary report and having
Internal Affairs review the summary report to ensure proper
procedures were followed.

o Preparing interview questions.
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Probation Departiment

The Probation Department claimed the following reimbursable activities:

¢ Preparing and serving the Final Disciplinary Order (adverse comment
notice).

» Interacting with labor relations to ensure proper disciplinary action
(reviewing documentation leading to adverse comment/findings by
Labor Relations staff).

* Reviewing documentation leading to the adverse comment/findings
by Command staff.
However, the department claimed the following activities that are not

reimbursable:

» Preparing the investigation summary and reviewing it with the
supervisor prior to closing the case.

* Preparing the final case report.
District Attorney’s Office

The District Attorney’s Office claimed the following reimbursable
activities:

¢ Reviewing documentation leading to the adverse comment/findings
‘by Command staff.

However, the District Attorney’s Office claimed preparing the case
summary report, which is not a reimbursable activity.

(NOTE: For FY 2004-05 and FY 2005-06, the District Attorney’s Office
combined interrogation activities and adverse comment activities, and
claimed them under the Interrogations cost component.)

The following table summarizes the overstated costs by fiscal year:
Fiscal Year
Cost Category 2003-04 2004-05 2005-06 Total

Salaries and benefits:
Sheriff’s Department $ (36,003) $ (39,709) $ (38,780) $ (114,492)

Probation Department (32,644) (52,500) (107,675) (192,819)
District Attorney’s Office (13,877) (1,396) (3,690) (18,963)
Subtotal (82,524) (93,605)  (150,145) (326,274)
Related indirect costs (35,831) (55,199) (93,917)  (184,947)
Audit adjustment $ (118,355) $ (148,804) $ (244,062) $ (511,221)

The program’s parameters and guidelines, adopted by CSM on July 27,
2000, define the criteria for procedural protections for the county’s peace
officers.

The parameters and guidelines, section IV (Reimbursable Activities),
outline specific tasks that are deemed to be above the due process clause.
The statement of decision, on which the parameters and guidelines were
based, noted that due process activities were not reimbursable.
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The parameters and guidelines, section VA(1) (Salaries and Benefits),
require that claimants identify the employees and/or show the
classification of the employees involved, describe the reimbursable
activities performed, and specify the actual time devoted to each
reimbursable activity by each employee, the productive hourly rate, and
related employee benefits.

The parameters and guidelines, section VI (Supporting Data), require
that all costs be traceable to source documents showing evidence of the
validity of such costs and their relationship to the state-mandated
program.

Recommendation

We recommend that the county ensure that claimed costs include only
eligible costs, are based on actual costs, and are properly supported.

County’s Response

The County does not agree with this finding at all and our response is
given under individual cost component and under each department.

SCO’s Comments

The finding and recommendation remains unchanged, except that we
have allowed additional costs under the cost component of
Administrative Activities for the District’s Attorney’s Office.

We will address our comments in the same order as they appear in the
county’s response.

County’s Response

Administrative Activities

Sheriff’s Department

The audit disallowed the reimbursement for three categories: preparing
the file, logging the initial case information and interviewing the
complainant. While these changes to the reimbursement section are
now clearly spelled out in the Ps & Gs, they would be viewed as new
cost the department must now carry. As such, we believe they would
fall under Government Code 17514 which states — “Costs mandated by
the state” means any increased costs which a local agency or school
district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIIIB of the
California Constitution.

That being said, it is our opinion that since no notification was made
prior to this change and the fact that the impact would directly cause an
effect to the funding recovery process, these costs should be allowed at
this time.
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Probation Department

We do not agree with the narrow interpretation given to “due process”
of law and the restrictive definition of the activities over and above the
duties beyond the due process of law.

We do not agree with the audit interpretation of training that the
training course, if they include other topics only proportionate costs
will be allowed. In our view the training has to be a composite one and
it cannot be a restrictive one. We cannot go through the training with a
microscope on this issue and we disagree with the audit’s negative
approach to training.

District Attorney’s Office

The above comment [audit finding] is incorrect as investigator training
records were not checked by the audit and the identity of the officer
who was disallowed was not disclosed by the audit. The District
Attorney’s office claimed in FY 2003-04 that six investigators attended
a peace officer standards and training (POST) infernal affairs school. A
review of the POST records confirmed that all six investigators
attended and were given credit for the IA class. We request that this
finding may be withdrawn and the costs allowed.

SCO’s Comments

Administrative Activities
Sheriff’s Department

The county’s response to this finding is vague. The county implies that
unallowable activities described in the audit report relate to.language in
the revised parameters and guidelines and, as this specific language did
not appear in the original parameters and guidelines, these activities must
be reimbursable. This contention is not valid. The audit finding is based
on the original parameters and guidelines issued on July 27, 2000, and
corrected on August 17, 2000. Reimbursable activities include:
(1) developing or updating internal policies, procedures, manuals, or
other materials pertaining to the conduct of mandated activities;
(2) attendance at specific training for human resources, law enforcement,
and legal counsel regarding the requirements of the mandate; and
(3) updating the status of POBOR cases. The county did not explain how
preparing a case file, logging case information into the county’s system
and assigning the case, and interviewing complainants fit into one of the
three reimbursable activities described above. These activities have
nothing to do with updating internal policies and procedures, training on
the requirements of the mandate, or updating the status of POBOR cases.

Probation Department

The parameters and guidelines state that one of the reimbursable
activities under the cost component of Administrative Activities includes
attendance at specific training for human resources, law enforcement,
and legal counsel regarding the requirements of the mandate [emphasis
added]. The county’s argument suggests that if POBOR requirements
were discussed at any time during the course of any training attended by

-16- 043
48




Santa Clara County

Peace Officers Procedural Bill of Rights Program

human resources, law enforcement, or legal counsel, then the entire cost
of that training should be reimbursable. We disagree. The language in the
parameters and guidelines states that only training that concerns the
requirements of the mandate is reimbursable. Accordingly, training that
does not concern the requirements of the mandate is not reimbursable.

We reviewed the class outlines and schedules documented by the county
for the training hours claimed and allocated allowable training costs
based on the percentage of training time devoted to the requirements of
the mandate. Accordingly, training hours for topics unrelated to the
requirements of the mandated program are unallowable, which is
consistent with the language in the adopted parameters and guidelines.
We noted all of the specific training topics in the audit report that were
deemed unallowable. The county did not provide any additional
documentation or information supporting why these topics should be
considered allowable training costs under the mandated program.

District Attorney’s Office

Based on subsequent discussions with the county, we are satisfied that
the county has adequate support for the unallowable training hours
mentioned -in the draft audit report for training conducted during FY
2003-04. Accordingly, we revised the audit finding to include an
additional $2,182 of allowable costs for FY 2003-04 ($1,381 for salaries,
$372 for benefits, and $429 for related indirect costs).

County’s Response

Administrative Appeals

Sheriff's Department

The language in the audit confradicts itself in as far as what is allowed
and what is not. For an example, on the top of page 9 it states, “The
parameter and guidelines, section IVB (2) allow reimbursement for
providing the opportunity for, and the conduct of, and administrative
appeal for the following reasons:

1. Dismissal, demotion, suspension, reduction in pay, or written
reprimand. . . ...

Then when you go to the finding of the audit on page 10, it states —
“QOur review of claimed costs under this cost component revealed that
no administrative hearings were held for the cases included in the
claims. Even if the hearings had taken place for the two cases in
question, they would have resulted from unallowable disciplinary
actions (letter of reprimand and suspension) that fall under due process.

Clearly the two cases that the audit looked at would have fallen under
the reimbursable category. Section IVB (2) allows for reimbursement
for those two issues should an administrative appeal take place.

It is our belief that the auditor misstated the factual basis for when
reimbursement can be claimed when she said it was only allowed for
anything other than dismissal, demotion, suspension, reduction in pay,
or written reprimand. It is clear that POBAR does not even allow an
administrative hearing for those things that do not rise to the level of
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written reprimand — such as verbal counseling, documented counseling,
supervisor comment card. .. This belief is further supported in the
Commissions Ps & Gs where it is stated “The following activities and
costs are reimbursable:

4, Other actions against permanent employees that result in
disadvantage, harm, loss, or hardship, and that impact the career
opportunities of the employee.” There is no doubt that a dismissal,
demotion, suspension, reduction in pay, or written reprimand falls
within this area and as such would be covered for reimbursement.

SCO’s Comments

Administrative Appeals
Sheriff’s Department

In its response, the county misinterprets the language of the parameters
and guidelines when it claims that section IVB(2) “allow[s]
reimbursement for providing the opportunity for, and the conduct of, an
administrative appeal for the following reasons: 1. Dismissal, demotion,
suspension, reduction in pay, or written reprimand. . . .”

The county did not include the rest of the sentence, replacing it instead
with six dots. The first bullet point of section IVB(2) of the parameters
and guidelines actually says “dismissal, demotion, suspension, reduction
in pay, or written reprimand received by the Chief of Police whose liberty
interest is not affected (i.e.: the charges supporting a dismissal do not
harm the employee’s reputation or ability to find future employment.,)
[emphasis added].” The costs incurred by the county for administrative
appeal hearings were not claimed for the Chief of Police, so this sentence
of the parameters and guidelines does not apply when analyzing the
county’s claim.

The county claimed administrative appeal costs for permanent
employees. Section IVB(2) of the parameters and guidelines addresses
allowable costs for permanent employees under the next three bullet
points when it includes:

e Transfer of permanent employees for purposes of punishment;

¢ Denial of promotion for permanent employees for reasons other than
merit; and

s Other actions against permanent employees or the Chief of Police that
result in disadvantage, harm, loss, or hardship and impact the career
opportunities of the employee.

The county suggests that the last bullet point covers the costs included in
its claim by stating “there is no doubt that a dismissal, demotion,
suspension, reduction in pay, or written reprimand falls within this area
and as such would be covered for reimbursement.” The county’s
conclusion is incorrect.
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The CSM’s original statement of decision for the POBOR program,
adopted November 30, 1999, states the following on page 11:

Thus, the Commission found that the administrative appeal hearing
would be required in the absence of the test claim legislation when.:

e A permanent employee is dismissed, demoted, suspended, receives
a reduction in pay or a written reprimand, or

* A probationary or at-will employee is dismissed and the employee’s
reputation and ability to obtain future employment is harmed by the
dismissal.

Under these circumstances, the Commission determined that the
administrative appeal does not constitute a new program or higher level
of service because prior law requires such an appeal under the due
process clause. Moreover, the Commission recognized that pursuant to
Government Code section 17556, subdivision (c), the costs incurred in
providing the administrative appeal in the above circumstances would
not constitute “costs mandated by the state” since the administrative
appeal merely implements the requirement of the United States
Constitution.

The CSM language is clear, and the costs claimed for the Sheriffs
Department under this cost component are unallowable because they are

already required by the due process clause.

County’s Response

Interrogation

Sheriff’s Department

The big issue in this area, which was raised during the exit conference,
was based on reimbursement for the officer’s time. While the auditor
stated reimbursement would be made if the officer was off-duty and
overtime was caused, the Commissions Ps & Gs do not state that.
Rather, what they do state is that overtime will be reimbursed when
required by the seriousness of the investigation and the officer is
interviewed off-duty. This is clearly different from what was stated
during the conference. While many of these other exclusions are recent
changes to the POBAR status, we believe they would therefore fall
under the guides of Government Code 17514 which states — “Costs
mandated by the state” means any increased costs which a local agency
or school district is required to incur after July 1, 1980, as a result of
any statue enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an exiting
program within the meaning of Section 6 of Article XIIIB of the
California Constitution.

Probation Department

We do not agree with the audit’s standing view that a majority of our
costs incurred under this activity come under “due process of law™ and
therefore not reimbursable if the activity is performed during normal
hours. If this interpretation is taken as correct, cost of doing business in
an efficient way will be jeopardized. It is the efficiency of conducting
business and the authority of the local agency in deciding how to
perform a mandate which is under question in this case. We totally
disagree with the audit finding.
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District Attorney’s Office

The county disagrees with the above commends that indicate “local
agencies were performing these investigative activities before POBAR
was enacted “etc. POBAR was enacted on January 1, 1977. The
requirement of POBAR has far exceeded investigative activities
required prior to its enactment. Opponents to the ACT were the
California Peace Officers Association, Cities and Counties and
Sheriff’s Association and League of Cities. This Act requires a great
deal of work and administrative record keeping.

SCO’s Comments

Interrogations
Sheriff

If a peace officer or peace officer witness is interviewed during his or her
off-duty time, the county is eligible for reimbursement for the overtime
costs incurred. What the auditor stated at the exit conference is consistent
with the parameters and guidelines. Furthermore, the audit report states
the criteria for reimbursement of costs incurred for-the cost component of
Interrogations when it quotes the parameters and guidelines section
IV(C). In addition, the county’s suggestion that the audit findings reflect
“recent changes in the POBOR status” is without merit. The parameters
and guidelines were originally adopted on July 27, 2000, and corrected
on August 17, 2000. No changes have been made to the parameters and
guidelines until the CSM adopted amended parameters and guidelines on
December 4, 2006. The amended parameters and guidelines apply to
claims filed beginning in FY 2006-07. The audit period for this audit
extends to FY 2005-06. '

Probation Department

Based on the county’s written response, it appears that the Probation
Department believes that all activities under the cost component of
Interrogations must be performed at any time other than during normal
working hours in order to be reimbursable. However, the only activity in
the parameters and guidelines that contains this caveat regards the
reimbursable activity of interrogating a peace officer during his or her
off-duty time. The list of unallowable activities cited in the audit report
that the department performed fall under due process. Consequently, the
CSM did not include these activities as reimbursable activities in the
parameters and guidelines.

The only activities that are eligible for reimbursement under the
mandated program are those that are spelled out in the adopted
parameters and guidelines. If the county disagrees with what the CSM
adopted as allowable activities, it can file a proposal with CSM to amend
the adopted parameters and guidelines. In the meantime, SCO audits of
POBOR claims submitted by the county will rely on the adopted
parameters and guidelines as the criteria for reimbursement.
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District Attorney’s Office

The language contained in the audit report stating that “local agencies
were performing these investigative activities before POBAR was
enacted” comes directly from page 912 of CSM’s staff analysis of the
proposed parameters and guidelines for the POBOR program (Item #10),
which was discussed during CSM’s July 27, 2000, hearing. We do not
question the amount of work and administrative record-keeping that may
be required by claimants to comply with the requirements of the POBOR
statutes. However, it is not relevant to the conduct of our audits.
Reimbursable costs are based upon activities that the CSM has
determined to be allowable within the adopted parameters and
guidelines.

County’s Response

Adverse Comment

Sheriff’s Department

The first area of denial for reimbursement relates to “Reviewing the
circumstances of the complaint to determine the level of investigation
prior to starting the case investigation. This refers to the internal issue
of whether the case will be handled by IA investigators or by division
level investigators. However what it does not do is determine if the case
will be handled at all. The Commission’s Ps & Gs state what is not
reimbursable is determining whether the case rises to the level of an
investigation. The issue here is whether all citizen complaints that are
investigated need to be handled within Internal Affairs to fall within
that SB90 reimbursement section. It is our contention that whether or
not the case is handled in IA or by the administration within the
division it is still a full investigation and treated, statistically monitored
and handled as a citizen complaint. If this is not the case, then those
agencies which do not have a formal IA unit would not be allowed any
reimbursement.

The issue of determining where the case is handled, Internal Affairs or
with the Division, is merely based on which arena is better suited to
handle the allegations, what is best for a speedy, fair, and thorough
investigation. It is not an issue of whether it is a complaint or not.

Several of the other denied areas in this section we believe would again
fall under Government Code 17514 which states — “Costs mandated by
the state” means any increased costs which a local agency or school
district is required to incur after July 1, 1980, as a result of any statute
enacted on or after Januaryl, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIIIB of the
California Constitution.
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District Attorney’s Office

The County strongly believes that the claiming methodology is
complex as is the view of all the various departments in the State. The
Government agencies throughout the State of California are not
consistent with POBAR requirements due to various historic reasons
including differences in state and local perspectives of implementation
of this act and the costs thereof. The Commission on state mandates has
to reexamine the reimbursable activities with a wider definition thereby
allowing the agencies to claim all the relevant costs without restricting
the local agencies bound to narrow definition of words and meanings.
The Act has to be seen in its overall perspective and the narrow reading
of the Act has to be done away with.

SCO’s Comments

Adverse Comment
Sheriff's Department

Most of the county’s response relates to the activity of reviewing the
circumstances of the complaint to determine the level of investigation
prior to starting the case investigation. The county infers that the
parameters and guidelines state that determining whether the case rises to
the level of an investigation is not reimbursable. However, no language
like this appears in the adopted parameters and guidelines. Neither is
there any language in the parameters and guidelines stating that this
activity is reimbursable. In addition, there is no requirement that
reimbursable activities must be performed within the Internal Affairs
unit.

As noted in the audit report, the county’s activity of reviewing
documentation leading to the adverse comment/findings by command
staff was eligible for reimbursement. However, we determined that the
activity of reviewing the circumstances of a complaint to determine the
level of investigation is an investigative activity that is not reimbursable
under the mandated program. We also determined that the other three
activities cited in the audit report were investigative activities that are
unallowable because the activities are not included in the parameters and
guidelines as reimbursable activities under the mandated program.

Probation Department

The county did not respond to the Adverse Comment findings for the
Probation Department.

District Attorney’s Office

The county’s comments do not relate to the audit findings contained in
the audit report. Rather, the county offers its opinion that the CSM did
not allow for more areas of reimbursement fo claimants under the
adopted statement of decision and parameters and guidelines.
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FINDING 2—
Unallowable
productive hours

The county overstated allowable salaries and related benefits costs by a
total of $11,800 for the audit period ($2,543 by the Sheriff’s Department,
$7,762 by the Probation Department, and $1,495 by the District
Attorney’s Office). Related unallowable indirect costs totaled $6,952.
This overstatement occurred because the county understated annual
productive hours in its calculation of productive hourly rates in each
fiscal year.

Ineligible Training Hours

When calculating annual productive hours, the county deducted training
time based on hours required by employees’ bargaining unit agreements
and/or continuing education requirements for licensure/certification
rather than deducting actual non-program specific training. Starting with
FY 2002-03, the county introduced a training code under its automated
payroll system to track employees’ training hours. The training code
keeps track of the following types of training:

1. Mandatory training for licensure/certification requirements and
continuing education for specific job classifications such as
attorneys, - probation officers, real estate property appraisers,
physicians, nurses, and others.

2. POST training for law enforcement personnel.

3. County-required training such as new employee orientation,
supervisory training, safety seminars, and software classes.

The county claimed that the training hours charged to this code were
actual time spent by employees attending non-program-related training.
However, the county was unable to substantiate the excluded training
hours with any supporting documentation. Further, some of the training
types described above relate to specific programs/classifications and
therefore cannot be excluded from annual productive hours for the entire
county. Training types described under items 1and 2 above benefit
specific job classifications and functions and therefore cannot be
considered non-program-related training. Deduction from annual
productive hours of the training types described under item 3 above is
potentially allowable because the hours are non-program specific.
However, the county did not keep track of this type of training separately
in its payroll system.

Ineligible Break Time

When calculating annual productive hours, the county also deducted
authorized break time rather than actual break time taken. The county did
not adjust for break time directly charged to program activities and
deducted break time per bargaining unit contract agreements. Because
the county did not keep track of actual break time taken by employees, it
cannot deduct break time from its calculations of annual productive
hours.

050
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The following table summarizes the overstated costs by fiscal year:

Fiscal Year

Cost Category 2003-04 2004-05 2005-06 Total

Salaries and benefits:

Sheriff’s Department $ (980) $ (554) $ (1,009) $ (2,543)

Probation Department (542) (4,920) (2,300) (7,762)

District Attorney’s Office (1,388) (130) 23 (1,495)
Subtotal (2,910) (5,604) (3,286) (11,800)
Related indirect costs (1,000) (3,905) (2,047) (6,952)
Audit adjustment $ (3,910) § (9,509) $ (5,333) $ (18,752)

The parameters and guidelines, section VA(1) (Salaries and Benefits),
require that claimants identify the employees and/or show the
classification of the employees involved, describe the reimbursable
activities performed, and specify the actual time devoted to each
reimbursable activity by each employee, the productive hourly rate, and
related employee benefits.

The parameters and guidelines, section VI (Supporting Data), require
that all costs be traceable to source documents showing evidence of the
validity of such costs and their relationship to the state-mandated
program.

Recommendation

We recommend that the county establish and implement procedures to
ensure that claimed costs include only eligible costs, are based on actual
costs, and are properly supported.

County’s Response

This audit finding relates to unsupported salaries, benefits and related
indirect costs arising out of the usage of Countywide Productive hour
rate. This issue of Countywide Productive hours was replied to in all
responses to State audit reports on other programs. We repeat our
earlier responses on the issue of countywide productive hourly rate for
record. . .

We notice that in this audit report only two issues have been taken up
namely the deduction of training hours and usage of authorized break
time rather than the actual break time.

We note that compared to the previous audit reports, there is a welcome
change now that the audit finding is not the rejection of the policy of
countywide productive hours in its entirety but is extremely limited to
the treatment and documentation for training and break time only.
Thank you for accepting the countywide productive hour policy.
Consequently, we will only discuss the two specific issues of
documentation for training time and break.

The County implemented the countywide calculation of productive
hours in FY 2000-01. Claims filed for that fiscal year were based on
calculations that included fraining time received by employees and
reported by County departments, based on collective bargaining
agreements or rosters related to actual training session that were
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conducted. Break-time was similarly calculated, based on requirements
of collective bargaining agreements and State law. For all subsequent
fiscal years, the County modified the automated payroll system to
capture actual hours of training by individual employee for all County
departments.

The county’s policy for reporting training time is only related to non-
program training. Departments have been advised to exclude program-
related training from the pay period data reporting. We explained this
to the state audit staff. We also explained that the payroll section can
only maintain the total time spent and reported by each department.
The analysis as to whether they were program-related or not are done in
the departments. We informed the state audit staff to check this issue in
the departments by a visit there if they wished. All data and records
required for the audit were produced.

On the issue of reporting actual break-time taken by employees, our
automated payroll system could accommodate such a change; but the
additional time and cost of recording such information would exceed
the value of the information obtained. This information can readily be
determined by simple calculation. This conclusion is consistent with
OMB A-87 cost allocation principles, which limit the effort expected of
state and local government to calculate indirect costs when such costs
are “. . . not readily assignable. . . without effort disproportionate to the
results achieved.” In the case of daily break-time required by both State
law and collective bargaining agreements, the recording of actual
break-time taken twice daily by more than 15,000 employees during
250 workdays per year would not result in the determination of a
materially different amount of actual time taken than could be readily
calculated pursuant to the 30 minutes daily standard specified by the
collective bargaining agreements. The cost of doing this would be
prohibitive. Because the County has direct all employees (Attachment
A) to limit the daily reporting of hours worked to 7.5 hours when
preparing SB 90 claims, the effect of not allowing the County to
exclude one-half hour per day break-time from the productive hour
calculation would be to increase the hours charged to SB 90 claims by
the same one-half hour per day for all claims involving full-day charges
and therefore except for increasing the workload no useful purpose will
be served. As stated in the case of training time earlier, the break time
on days when the staff works exclusively on specific programs is not
included in the break time for this purpose.

We previously clarified all these issues in response to an email dated
February 6, 2004, from the Audit Division of the State Controller’s
Office. The email stated that the State would accept the usage of
countywide productive hourly rate with certain conditions (Attachment
B). That email raised the same issues raised in this audit report. For
your reference the email from the Audit Division of the State
Controller’s Office dated February 6, 2004, is reproduced below.

Copy of email dated February 6, 2004 from Jim Spano to the County of
Santa Clara

Ram,

I reviewed the county’s proposal dated December 19, 2001, to use
countywide productive hours and have discussed your analysis with my
staff and Division of Accounting and reporting staff. The use of
countywide productive hours would be acceptable to the State
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Controller’s Office provided all employee classifications are included
and productive hours are consistently used for all county programs
(mandated and non-mandated).

The SCO’s Mandated Cost Manual (claiming instructions), which
includes Guidelines for preparing mandated cost claims, does not
identify the time spent on training and authorized breaks as deductions
(excludable Components) from total hours when computing productive
hours. However, if a County chooses to deduct time for training and
authorized breaks in calculating countywide productive hours, its
accounting system must separately identify the actual time associated
with these tow components. The accounting system must also
separately identify training time directly charged to program activities.
Training time directly charged to program activities may not be
deducted when calculating productive hours.

The countywide productive hours used by Santa Clara County were not
consistently applied to all mandates for FY 2000-01. Furthermore,
countywide productive hours used during the audit periods include
unallowable deductions for time spent on training and authorized
breaks. The county deducted training time based on hours required by
employees’ bargaining unit agreement and continuing education
requirements for licensure/certification rather than actual training
hours taken. In addition, the county deducted authorized break time
rather than actual break time taken. The county did not adjust for
training time and break time directly charged to program activities
during the audit period, and therefore, cannot exclude those hours from
productive hours.

Ifyou would like to discuss the above further, please contact me.
Jim Spano

We responded to all the issues raised in the above email. We continue
to use the countywide productive hours policy or non SB90 programs,
as accepted in the above email. Further, before the introduction of the
countywide productive hour policy in the County of Santa Clara in our
letter of December 27, 2001, we noticed (Attachment C) the State
Controller that the County was electing to change its SB 90 claiming
procedures for the calculation of productive hourly rates. The County
reported that the switch to a countywide methodology for the
calculation of average countywide productive hours per position would
improve SB 90 claiming accuracy, consistency, and documentation and
facilitate the State audit function. Consequently, more than 50 claims
have been submitted and accepted during the past two years using this
countywide methodology.

We advised state audit staff and provided a copy of the County’s letter
dated December 27, 2001 and explained our understanding of the SB
90 instructions pertaining to the calculation of productive hours. The
State auditors did not provide any written State procedures, regulations,
or other legal authority to refute our interpretation of Section 7 of the
State Controller’s SB 90 Claiming Instructions for Cities, Counties and
Special Districts.

We invite your kind attention to the amount involved in this finding
which is very less compared to the claimed cost and therefore request
you to drops this finding and allow the costs as claimed by us.
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SCO’s Comments

The finding and recommendation remain unchanged.

The SCO concurs that the county may use countywide productive hours
to calculate productive hourly rates. The SCO notified Santa Clara
County by e-mail dated February 6, 2004, stating in part, “The use of
countywide productive hours would be acceptable to the State
Controller’s Office provided all employee classifications are included
and productive hours are consistently used for all county programs
(mandates and nonmandated).”

Training Time

We concur that the county’s payroll system was modified in FY 2002-03
to capture actual hours of training. However, we determined that the
county’s accounting system does not separately identify training time
directly charged to program and non-program activities. We have a copy
of a county memo dated June 10, 2002, to department payroll, personnel
staff, service centers, and timekeepers advising the use of the new
training code to report training hours. The memo goes on to state, “the
hours that the employee is away from his/her normal productive work is
the key for reporting the hours regardless of the type of training or if the
training is mandatory or non-mandatory.”

However, the county states in its response that “the county’s policy for
reporting fraining time is only related to non-program training.
Departments have been advised to exclude non-program related training
from the pay period data reporting.” The county goes on to state that
individual county departments maintain records as to whether training
reported was program-related or not and that our audit staff should
examine this issue. While we noted that the county deducted hours for
training codes “ZTT” and “ZXT” during the audit period in its
calculation of productive hours (24.35 for FY 2003-04, 26.6 hours for
FY 2004-05, and 23.03 hours for FY 2005-06), it has not provided the
pertinent details of how these hours were derived. It is not the
responsibility of SCO auditors to audit training records of various county
departments to determine which training time was used in the county's
calculation of its productive hourly rates. Instead, the county should
provide the pertinent details of how it calculated the hours deducted from
productive hours for each fiscal year of the audit period; it has not yet
done so. If the county can subsequently provide adequate documentation
that its calculation of deductible productive hours for employee training
was related only to non-program-specific training during the audit
period, we will revise the audit report as appropriate.

Break Time

The SCO’s claiming instructions, which include guidelines for preparing
mandated cost claims, do not identify time spent on authorized breaks as
deductions (excludable components) from total hours when computing
productive hours. The county deducted authorized break time rather than
actual break time taken. Limiting daily reporting of hours worked to 7.5
hours does not address instances in which staff works less than eight
hours a day, nor does it ensure consistency of application to all programs
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FINDING 3—
Understated benefit
rates

(mandates and non-mandates). The county did not adjust for break time
directly charged to program activities during the audit period; therefore,
the county cannot exclude those hours from productive hours.

The county’s response also implies that the county satisfactorily
addressed the issues raised in the e-mail from the SCO to Santa Clara
County dated February 6, 2004. However, calculating productive hours
based on estimated costs is not consistent with Office of Management
and Budget (OMB) Circular A-87, Cost Principles for State, Local, and
Indian Tribal Governments. If the county chooses to deduct actual break
fime taken in calculating productive hours, its accounting system must
separately identify the actual break time taken. In addition, the county’s
claim that SCO has accepted “more than 50 claims” using this
countywide methodology during the past two years refers to unaudited
claims that were processed by SCO for payment. It is erroneous to
suggest that this precludes the SCO from taking a finding during the
conduct of an actual audit of one or more of these claims.

The county understated employee benefit costs by $941 for FY 2004-05
($748 by the Sheriff’s Department and $193 by the District Attorney’s
Office). Related unallowable indirect costs totaled $347. This
understatement occurred because the county calculated benefit rates for
employees by dividing their annual benefits by their respective total
compensation (benefits plus salaries), instead of only salaries. Therefore,
the county understated benefit rates for this fiscal year for these two
departments. We recalculated benefit rates by dividing employees’ total
annual benefits by their total annual salaries to arrive at the correct
benefit rates.

The parameters and guidelines, section VA(1) (Salaries and Benefits),
require that claimants identify the employees and/or show the
classification of the employees involved, describe the reimbursable
activities performed, and specify the actual time devoted to each
reimbursable activity by each employee, the productive hourly rate, and
related employee benefits.

The parameters and guidelines, section VI (Supporting Data), require
that all costs be traceable to source documents showing evidence of the
validity of such costs and their relationship to the state mandated
program.

Recommendation

We recommend that the county ensure that claimed costs include only
eligible costs, are based on actual costs, and are properly supported.

County’s Response

We accept the audit comments and request that the costs be allowed to
the extent understated.

SCO’s Comments

The county agrees with the finding.
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FINDING 4—
Understated indirect
costs

FINDING 5—
Unallowable travel
and training costs

The county understated indirect costs by $1,222 for FY 2003-04. This
understatement occurred because the Probation Department mistakenly
applied its indirect cost rate to the incorrect base. For FY 2003-04, the
Probation Department computed its indirect cost rate on the basis of
salaries and benefits. However, on the mandate claim, the rate was
mistakenly applied to claimed salaries only. We recomputed allowable
indirect costs by applying the claimed indirect cost rate to both salaries
and benefits allowable.

The program’s parameters and guidelines, section VB (Indirect Costs),
state that indirect costs are defined as costs which are incurred for a
common or joint purpose, benefiting more then one program and are not
directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Compensation for indirect costs
is eligible for reimbursement using the procedures provided in the OMB
Circular A-87, “Cost Principles for State, Local, and Indian Tribal
Governments.”

Recommendation

We recommend that the county calculate its indirect costs in a manner
that is consistent with the methodology outlined in OMB Circular A-87.

County’s Response

We accept the finding as it was an oversight and we request that the
costs be recalculated and allowed.

SCO’s Comments

The county agrees with the finding,.

The county claimed unallowable travel and training costs of $1,521 for
FY 2004-05. This overstatement occurred because the Probation
Department claimed ineligible training-related expenses. As discussed in
Finding 1 under the Administrative Activities cost component, the
Probation Department’s training hours were adjusted to account only for
eligible POBOR-related training. We also adjusted travel expenses
associated with attendance at the ineligible portion of training classes
accordingly.

The parameters and guidelines, Section VA(5) (Supporting
Documentation-Training), allow for reimbursement of travel and training
costs incurred for the performance of mandated activities. Reimbursable
costs may include salaries and benefits, registration fees, transportation,
lodging, and per diem.

Recommendation

We recommend that the county ensure that claimed costs include only
eligible costs and are based on expenditures that occurred as a result of
performing mandated activities.

9. 056
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OTHER ISSUE—
Audit Criteria

County’s Response

As stated earlier, we do not agree with the narrow interpretation on
training costs as explained by the audit. We therefore are of the strong
view that all the training costs and costs associated with the training are
reimbursable and as such should be reimbursed to us without any cuts.

SCO’s Comments

Probation Department

The parameters and guidelines state that one of the reimbursable
activities under the Administrative Activities cost component includes
attendance at specific training for human resources, law enforcement,
and legal counsel regarding the requirements of the mandate [emphasis
added]. Accordingly, training that does not concern the requirements of
the mandate is not reimbursable. We allocated allowable training costs
based on the percentage of training time devoted to the requirements of
the mandate, as noted above within Finding 1. Accordingly, travel costs
associated with employee training that is not eligible for reimbursement
is also unallowable.

County’s Response

The POBOR law and the Ps and Gs for state mandates are highly
complicated. The initial Ps and Gs adopted by the Commission in July
2000 did not specifically disallow the various activities such as
interrogation during regular work hours, training etc. AB138 enacted in
2005 directed the Commission to review the Statement of Decision
adopted in 1999. The Ps and Gs were then amended by the
Commission; and the SCO issued the amended claiming instructions on
March 19, 2007. The very fact that the Commission had to reconsider
and reissue amended Ps and Gs in 2007 (after 7 years the Ps & Gs was
initially adopted) shows that the original Ps and Gs were subject to
different interpretations in various claimable costs. The State auditors,
however, have used the amended Ps and Gs (recently issued in 2007) to
justify their disallowances for the previous years’ claims that were
compiled based on the original Ps and Gs.

We, and many other local agencies, cannot agree to those
disallowances of the non-overtime hours and findings based on the
subsequently revised Ps and Gs in March 2007. The County has made
every attempt to efficiently and effectively complete the SB 90 claims
in a fair and reasonable basis. The action of disallowing the majority of
the claims based on the auditors’ interpretations is not an appropriate
approach, and will defeat the objectives of mandating this claim.

SCO’s Comment

The county’s comment that the audit was based on the revised
parameters and guidelines for the POBOR program (adopted by CSM on
December 4, 2006) appears frequently in its response to the draft report.
During the audit exit conference, the county’s SB 90 coordinator asked
us several times whether the audit was based on the original parameters
and guidelines or on the revised parameters and guidelines adopted on
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December 4, 2006. On each occasion, We responded that the audit was
based on our understanding of the original parameters and guidelines
adopted by CSM and that the revised parameters and guidelines apply to
claims filed for FY 2006-07 and subsequent years.

Any references to the revised parameters and guidelines adopted on
December 4, 2006, made during the exit meeting or in any discussion
during the audit process were made solely to point out that reimbursable
and non-reimbursable activities of the mandated program are spelled out
more clearly in the revised parameters and guidelines. Except for
changes to allowable activities for the cost components of Administrative
Appeal for probationary and at-will peace officers (pursuant to amended
Government Code Section 3304) and Adverse Comment (for punitive
actions protected by the due process clause), reimbursable activities did
not change from the original parameters and guidelines. In addition, our
understanding of allowable and unallowable activities per the original
parameters and guidelines did not change as a result of the CSM
amending them on December 4, 2006.

The draft audit report and this final report state that the audit was based
on parameters and guidelines adopted by the CSM on July 27, 2000, and
corrected on August 17, 2000. The language in the audit report and in the
SCO response to the county’s comments emanates either from the
original parameters and guidelines, the original statement of decision, or
from the CSM staff analysis of the originally proposed parameters and
guidelines for this mandate program.

The county’s statement that the CSM had to reconsider and reissue
amended parameters and guidelines due to different interpretations of
claimable costs is not correct. The CSM was required to review its
original statement of decision for the POBOR program, adopted in 1999,
pursuant to AB 138 (Statutes 2005, chapter 72, section 6) to clarify
whether the subject legislation for the POBOR program imposed a
mandate consistent with the California Supreme Court decision in San
Diego Unified School District v. Commission on State Mandates (2004)
33 Cal. 4™ 859 and other applicable court decisions. Accordingly, CSM
adopted its statement of decision upon reconsideration on May 1, 2006.

Adopting revised parameters and guidelines based on reconsideration of
its original statement of decision is consistent with the CSM’s normal
procedures. In this instance, the CSM also directed its staff to work with
state agencies and interested parties to develop and recommend a
reasonable reimbursement methodology, pursuant to Government Code
section 17519.5, for inclusion in the revised parameters and guidelines.
State agencies and interested parties proposed changes to the
reimbursable activities and various reasonable reimbursement
methodologies; all proposed changes were considered by CSM staff prior
to adoption of the revised parameters and guidelines on
December 4, 2006.
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Attachment—
County’s Response to
Draft Audit Report
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County of Santa Clara

Finance Agency
Controller-Treasurer Department

County Government Center

70 W, Hedding Street, East Wing, 2™ Floor
San Jose, California 951101705

{408) 200-5200 FAX (4D8) 289-8629

DATE: March 11, 2008

TO: Jim L. Spano
Chief,_ Compliance Audits Bureau,.
State Controller’s Office, Division of audits,
Post Office Box 942850,
Sacramento, CA 94250-5874

FROM: Irene Lud
Divisional Manager,
Cost management and claims

RE: Response to POBOR Draft audit report
Dear Mr. Spano,

Thank you for sending us the draft audit report regarding our claim for the legislatively
mandated Peace Officers Procedural Bill of Rights Program (Chapter 465, Statutes of
1976) for the period from July 1, 2003 through June 30,2006

We attach our responses to your audit findings in the order they were preserited on
your draft report. Except the matters that we have specifically accepted, we disagzee to
all other findings; the attached detailed response addresses our concerns [rom
respective claiming departments. Please review our comments-and make appropriate
adjustments for the draft report accordin gl

Your draft report attempts to disallow $511,221 out of our claimed amount of $744,598
which is about 69%. This high percentage of disallowance was mainly eontributed by
the difference in interpretation of legal provisions and Ps and Gs between the state
auditors and the lacal governments. Your strict and narrow interpretation of Ps and Gs
is, in fact, a refatively new phenomenon that has not been adhered to by any local
agencies, and will only lead to prolonged litigation that hurts both the State and local
agencies.

Board of Supervisers: Donald F. Gage, Blanca Alvarado, Pete McHugh, Ken Yeagér, Liz Kniss
County Executive; Peter Kutras: Ji. ’
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Noting this situation, we along with the CSAC has tried to negotiate a balanced
scttlement which is still pending in spite of our efforts for the past few years.

The POBOR law and the Ps and Gs for state mandates are higlﬂy complicated. The
initial Ps and Gs adopted by the Commission in July 2000 did not specifically disallow
the various activities such as interrogation during regular work hours, training etc.
AB138 enacted in 2005 directed the Commission to review the Statement of Decision
adopted in 1993. The Ps and Gs were then amended by the Commission; and the SCO
issued the amended claiming instructions on March 19, 2007. The very fact that the
Commission had to reconsider and reissue amended Ps and Gs in 2007 (after 7 years the
Ps & Gs was initially adopted) shows that the original Ps and Gs were subject to
different interpretations in various claimable costs. The State auditors, however, have
used the amended Ps and Gs (recently issued in 2007) to justify their disallowances for
the previous years’ claims that were compiled based on the original Ps & Gs.

We, and many other local agericies, cannot agree to those disallowances of the non-
overtime hours and findings based on the -subsequently revised Ps and Gs i March
2007. Theé County has made every attempt to efﬁcimﬂy and effectively complete the
SB90 claims in a fair and reasonable basis.  The action of disallowing the majority of the
claims bascd on the auditors’ iriterpretations i§ not an appropriate approach, and will
defeat the objectives of mandating this ¢laim.

We appreciate the opportunity to review and comment upon this audit. We would like
to meet with you and your staff to explain our various points, and to seek a reasonable
settlement of the claimed costs before we explorc other alterhatives available to us.
Please contact Ram Venkatesan, the County SB 90 Coordinator, at (408) 299-5210 if you.
have questions. '

Regards,

Trene Lui
Divisional manager

Attachment: Detailed response to your draft audit findings

Bodrd of Supervisors: Donald F. Gage, Blanca Alvarado, Pete McHugh, Ken Yeager, Liz Kniss
County Executive: Peter Kutras, Jr.
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, Gounty of Santa Clara
SE9%0 mandate-Detuiled Response to POBOR Draft audit report-March, 2008

FINDING 1—Unallowable salaries and benefifs

The county dlaimed unallowable salaries and benefits costs tolaling $326,274 for the
audit period because the activities it claimed were not identified as reimbursabie costs in
the parameters and guidelines for the program. Related unallowable indirect costs
totaled $184,947.

The following table summarizes the audit adjustments by cost component;

Audit

Claimed Allowable Adjustme
Costs Cosls nt
Salaries and Benefits

Administrative Activities; .
Sheriffs Department $ 18587 3 10,124 $ (8.4683)
Probation Department 93,584 58,094  (35,490)
District Aftomey’s Office _ 18318 16,565 (1,753)

Total Administrative Activities 130,489 _ 84,783 (45,706)
Administrative Appeals:

Sheriff's Department 1,388 — {1,388)
Probation Department a85 — (985)
District Attorney's Office — — =
" Total Administrative Appeals 2373 — {2,373)
Interrogation; _
Sheriff's Department 71,506 10,156 (61,350}
Probation Department 162,587 32,3561 (130,236}
District Attorney's Office 18,880 2,530  (16,350)
Total interrogation 252973 45,037 (207,936)
Adverse Comment: . _
Sheriff's Departmient 54,680 11,38¢ {43,291)
Probation Department 31,741 5,633 (26,108)
District Attorney's Cffice 1,119 25 (860}
Total Adverse Comment 87,540 17,281 (70,259)
Total salaries and benefits 473,375 147,101  (326,274)
Related indirect costs 271,223 _ 86,276 (184,947)
Total $

$744,598  $233,377 (511.221)

Recap by Department

Sheriff's Department ‘ $

_ _ $198.910 $ 42,901 (156,009
Probation Department 498,045 168,384 (331,861)
Disfrict Attorney’s. Office _A7,643 24,092 (23551
Total 3

$744,598  $233,377 (511,221)

1of22
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County of Santa Clara

SB90 mandate-Detailed Response to POBOR Draft audit report-March, 2008

For each fiscal year, the counly claimed casts for aclivities that did not exceed the duties
of dug provess of law and therefore did not impose increased costs as a result of
compliance with the mandate and were inaligible for reimbursement,

We broke down the audit findings for overstated selaries and benefits by individual cost
companent for each of the three county departments included in the county’s claims.
The ineligible activities claimed are indicated far each county depattment.

County’s respense -

The County does not agree with this finding at all and our response is given under
individual cost component and under each department.

20f22

For the Administrative Activities cost component, the counly ctlaimed
£130,489 in salarios and benefits costs (818,587 by the Sherifl’s
Departrment, $93,584 by the Probation Department, and 518,318 by the
District Attorney’s Office) during the audit period. Relsted indirect costs
totaled $80, 163. We determined that $45,706 was unaflowable (58,463 by
the Sheriff's Departmeni, $35,4890 by the Probation Department, and $1,753
by the District Attorngy’s Office} because costs claimed were for ineligible
activities, Refated unallowable indirect costs lotaled 523,543,

The parameters and guidelines, section IVA
{Administrative Activities, Ongoing Activities), alfow for
reimbursement of the following ongoing activities:

1. Developing or updating internal policies, procedures,
manual and ottier materials pertaining to the conduct of
the mandated activilies.

2. Attendance at specific training for human resources,

law enforcement, and iegal counsel regarding the
requirements of the mandate.

3. Updating the status of the POBOR cases.
Sheriffs Department

The Sheriff's Department claimed the folfowing

reimbursable aclivities:

» Updating POBOR case records (FY 2005-06).

s« Training for Infernal Affairs staff (FY 2003-04 and FY
2004-05).

However, the department claimed the folfowing activities

that are not reimbursable:

s Preparing the file.

= Logging initigl case information into the system and
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assign the case.
» Interviewing the complainants.

County’s response (Sheriff}

The audit disallowed the reimbursement for three categories: preparing the file, logging
the initial case information and interviewing the complainant. While these changes to
the reimbursement section are now clearly spelled out in the Ps & Gs, they would be
viewed as new cost the department mitst now carry, As such, we believe they would
fall under Covernment Code 17514 which states - "Costs mandated by the state” means
any increased costs which a lecal agency or school district is required to incur afler July
1, 1980, as a result of any statute enacted on or after January 1, 1975, or any, executivé
order implementing any statute enacted on or after January 1, 1975, which mandates a
new program or higher level of service of an existing program within the meaning of
Section 6 of Article XI1IB of the Californja Constitulion.

That being said, it is our opinion that since no netification was made prior to this change
and the fact that the impact would directly cause an effect to the funding recovery
process, these costs should be allowed at this time.

Probation Department
The Probation Department claimed the fallowing
reimbursable activilies:

v Reviewing and updating inlernal policies and
procedures relating to POBOR,

County’s response (Probation)

We do not agree with the narrow interpretation given to "dl._le process” of law and the
restrictive definition of the activities over and above the duties beyond the due process |

of law _ N

- Training for Internal Affairs staff (training hours were
parially adjusted to account for hours thal were not
related {0 POBOR lraining). Unaflowable training hrours
included the folfowing topics:

Labor refations )
Unionized vs. non-uniohized employees
Private and public emgloyees

Handling sexual harassment issues
Confidentiality issues

Investigation errors

Ethical issues in grobation

Budgeting implications

Juvenile Justice Reforms
Discrimination issues

Jof 2
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Electronic research

First Amendment related conduct
Preparing investigations reports

Key mistakes in workplace invesligations
Assessirig credibility

Types of lawsuits

Representation and indemnification
Supenvisory liability of failure to train
Minimizing exposure to liability

The depariment also claimed the follawing activifies that
are nof reimbursable (FY 2004-05):

= Raviewing Internal Affairs (1A} investigations reports fo
approve or to make carrections.

« Visiting other 1A units duting the establishment of the 1A
unit at the Probation Department.

» Gonducting interviews for 1A Managernent Analyst
position.

'« Reviewing thé progress of development of ihe (A
database.

» Reviewing complaints, response felters, Merit System
Rules, and assigning cases.

» Reviewing training schedule for the unil.

County’s response (Probation) ' ' e

We do not agree with the audit inlerpretation of training that the training course, if they
include other topics enly proportionate costs will be allowed, In our view the training
has to be a composite cne and it cannot be a restrictive one. We cannot go through the
training with a microscope on this issue arid we disagree with the audit's negative
approach to training. '

District Attorney’s Office

The District Atforney’s Office claimed the following
reimbursabte activities:

s Updaling/maintaining POBOR case records.

» Training for Internal Affairs staff (FY 2003-04) (hours
were adjusted for one empioyee, whose training records
did not reflect attendance at the claimed training cfass).

« Devélap internal policies and procedures (FY 2003-04).

Ttie District Attomey’s Office did net claim any ineligible
activitioes in this category.

40f22
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County’s response {DA)

The above comment is incorrect as investigator training records were not checked by the
audit and the idenlity of the vificer who was disallowed was not disclosed by the audit.
The District Attorney’s office claimed in FY 2003-04 that six investigators attended a
peace officer standards and training (POST} interrial affairs school. A teview of the
POST records confirmed that all the six investigators attended and were given credit for

the 1A class.

We request that this finding may be withdrawn and the costs allowed.

50f22

Adminisirative Appeals

For the Administrative Appeals cost component, the county
claimed 52,373 in salaries and benefits costs (§1,388 by
the Sheriffs Department and $985 by the Prabstion
Department) during the audit period. Related indiréct costs
fotaled $1, 193, We detormined that both amounts were
unafiowable because costs claimed were for insfigible
activifies.

The parameters and guidelines, section VB (2)

{Administrative  Appeals}, allow reimbursement for

providing the opportunity for, and .the conduct of, an
administrative appeal for the following disciplinary: actions:

1. Dismissal, demetion, suspension, salary reductior, or
wiittsn reprimand received by ‘the Chief of Policé
whose liberty interest is not affected (i.e., the charges
supporting a dismissat do not harm the empioyee's
reputation or ability to find future employment);

2. Transfer of permanent emplovees for purposes of
punishment;

3 Denial of promotion for permaneént employees for
reasons other thanh merit; and

4. Other actions against permanent employseés or the
Chief of Police that result in disadvantage, harm, loss,
or hardship, and that impact the career opportunities of
the employes.

Included in the foregoing are the preparation and review of
various documents 10 commence and proceed with the
administrative hearing; legal review and assistance with
the conduct of the administrative hearirig; préparation and
service of subpdenas, withess fees, and salaries of
employee withesses, including overtime; the time and lahor
of the administrative body and its attendant clerical
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services; and the preparation and service of any rulings or
orders of the administrative body.

In reference to reimbursable circumstances surrounding
administrative appeal hearings pursuant to Govemment
Code section 3304, subdivision (b}, the CSM statement of
decision regarding the adopted parameters and guidelines
states:

The Commission found that the administrative
appesl would be required in the absence of the test
claim legistation when:

A permanent employge is dismissed, demoted,
suspended, receives a reduction in pay or a
written reprirmand; or

» A grobationary or at-will employee is dismissed
and the employee's reputation and ability to
obtain fulure employment is harmed by the
dismissal.

Under these circumstances, the Commission
determined that the administrative appeal does not
constitute a hew program gr higher lever of service
becauge prior law requires such an appeal under
the- due process. Moreover, the Commission
recognized that pursuant to Govemment Code
section 17556, subdivision (e), the coste inclrred in
providing the administrativé appeal in the above
circumstances  would  not  constitute  “costs
mandatéd by the state™ since- lhe administrative
appeal merely implemsnts the requirements of tha
United States Constitution.

in other words, if officers appeal actions such as fransfer
for puposes of punishment or denial of promolion; then
administrative appeal costs can be clained for
rafmburssment, However, if officers appeal actions such as
dismissal. demation, suspension, reduction in pay, or

‘wiitten reprimand, then those appeal hearings would fall

under due process and could not be claimed for
reimbursement. .

Sheriff's Department

Our review of claimed costs under this cost component
revealed that no administrafive hearings were held for the
cases Included in the claims. Even if the hearings had
taken place for the two cases in question, they would hiave
resufted from unallowable disciplinary actions (letier of
reprimand and suspensiorn) that faft under due process.,
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Subsequently, claimed activities were unallowable for
reimbursement.

County’s response (Sheriff)

Administrative A ppeal

The language in the audit contradicts itself in as far as whal is allowed and what is not.
Fot an example, on the top of page 9 it states, “The parameter and guidelines, section
1VB (2) allow reimbursement for providing the opportunity for, and the conduct of, an
administrative appeal for lhe following réasons:

1. Dismissal, demotion, suspension, reduction in pay, or writlen reprimand......

Then when you go to the finding of the audit on page 10, it states - “Our review of
claimed costs under this cost component tevealed that no administrative hearings were
held for the cases included in the claims. Even if the hearings had taken place for the
two cases in question, they would have resulted from unallowable disciplinary actions
(letter of reprimand and suspension) thal fall under duc process. '

Clearly the two cases that the audit looked at would have fallen under the reimbursable
calegoty. Section IVB (2} allows for reimbursement for those two issucs should an
administrative appeat take place:

Tt is our belief ihat the ‘auditor misstated the factual basis for when reimbursernent can
be claimed when she said it was only allowed for anything other than dismiésal,
demotion; suspension, reduction in pay, or written reprimand. It is clear that POBAR
doés not even allow an administrative hearing for those things that do not rise lo the
level of written reprimand - stche as verbal counseling, documented counseling,
supervisot commert.card... This belief is further supportted in the Commuissions Ps &
Gs where it is stated “The following activitics and costs ate reimbursable:

4, Other aclions against permanent employees that resull in disadvantage, harm,
loss, or hardship, and that impact the carcer opportunitics of the employee.” There is no
doubl that a dismissal, demotion, suspension, reduction in pay, or written reprimand
{alls within this area and as such would be covered for reimbursement.

Probation Department

All costs claimed under this cost component included
hours incurred during appeal hearings that resulted from
unatiowable disciplinary actions (syspension and fetter of
reprimand). Subsequently, claimed activities were
unaflowabie for raimbursement.

District Attorney's Office

7of22
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The District Attorney's Office did not claim any costs under
this cost component,

Interrogation

For the Interrogation cost component, the county claimed
$252 673 in salaries and bensfits costs ($71,506 by the
Shenift's Department, $162,587 by the Probstion
Department, and $18,880 by the District Attormey’s Office)
during the audit period. Related indirect costs lotajed
$147,574. We delermined that $207,936 was unallowabia
($61,350 by the Sheriff's Dapartment, $130,236 by the
Probation Departmeant, and $16,350 by the District
Attorney’s Office) because costs claimed were for ineligible
achivities. Related unaflowable indirect costs fotaled
$120,026.

The paramelers and guidelines, section {V(C) (Interrogations), identify the
specific interrogation activities that are reimbirsable when a peace officer is
under investigation, or becames a withess to an incident under invesligation,
and is subfected to an interrogalion by the commanding officer, or-any other
member of the employing public safely department during off-duty time, if the
interrogation could feadto dismissal, demotion, suspension, reduction int
salary, written reprimand, or transfer for purpeses of punrshment Section
IV(C) alsd identifies reimbursable activities under compensalion and ltiming of

an interrogation, interrogation natice, tape recording of an mtsnngat:an and

documents provided.to the employes.

The parameters &nd guidelines, section {V(C), also state thal claimants are
not eligible for interrogation aclivilies when an interrogation of a peace officer
occurs in the normat course of duty. It further states:

Whern required by the seriousness of the
investigation, compensaling the peace officer for
interrogations occurring during off-dity time in
accordance with requiar depantment procedures is
absolutely essential.

in reference to compensation and timing of the interrogaliofn pursuant o
Government Code section 3303, subdivision (a), the CSM Final Staff Analysis
to the adopled parameters and guidelines stales:

At does not require local agencies lo invesligate an
aifeqation, prepare for the inferrogation, coriduct
the interragatian, and review the responses given
by the officers and/or witnesses, as implied by the
claimant's proposed fanguage. Certainly, locaf
agencies were perférming these investigative
activities before POBAR was enacted.

The parameters and guidslines, section (V(C), also state that the following
activities are reimpursable:
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Tape recording the interrogation when the paace
officer employee records the interrogation is an
essenfial part of the interrogation.

Providing prior notice to the peace officer regarding
the nature of tha inferrogation and identification of
the investigating officers is required.

Sheriff's Department

The Sheriff's Department claimed the following reimbursable activitios:

Providing Interrogation Notice and/or -Statement of
Allegations to the officer.

Reviewing the lape/summarizeftranscribe actused
officers’ siatements (accused officers generally receive
the copy of their interviews).

Providing copies of lapes and file documentation in

case of further proceedings/hearings/action (FY 2003-
04 and FY 2004-05).

However, the department claimed the foffowing activities
that are not reimbiirsable.

Gathering reporls and reviéwing complaints  and
evidence as part of investigating the allegations.

Investigation time.
Preparing guestions for the interviews.

Interviewing witnesses diring normal working hours
{investigators’ time}.

Reviewing lape and summarizing/lranscribing witness
officer’s statements {witness officers generally do not
receive a cogy of their interview).

Conducting pre-interrogation meefings.

Interviewing accused officers during normal working
hours (investigators’ time).
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County Response (Sheriff)
Interrogation

The big issue in this area, which was raised during the exit conference, was based on
reimbursement for the officer’s time. While the auditor stated reimbursement would be
tmade if the officer was off-duty and overtime was vaused, the Commissions Ps & Gs do
not state that. Rather, what they do state is that overtime will be reimbursed when
required by the seriousness of the investigation and the officer is interviewed off-duty.
This is clearly different from whal was stated during the conference, While many of
these other exclusions are recent changes to the POBAR slatus, we believe they would
therefore fall under the guides of Government Code 17514 which states - "Costs
mandated by the state” means any increasced costs which a local agency or school district
is required to incur afler July 1, 1980, as a result of any statute cnacted on or after
January 1, 1975, or any executive order implementing any statute enacted on or after
January 1, 1975, which mandates a new program ot higher level of service of an eéxisting

program within the meaning of Section 6 of Article XIUB of the California Constitution
Probation Departnient

The Probation Department claimed ihe following reimbursable activities:

. Providing adminiérr‘atr've notice to the accused officer
regarding the nature of allegations

« Transcribing/suminarizing accused officers statement
{accused officers generally receive the copy of their
interviews).

However, te depantment claimed the following activities
that are not reimbursabla:

= Gathering reports, log sheets, and evidence.

* Reviewing complaints, reports, and evidence as parf of
investigating the allegations.

= Interviewing witnesses, both civillan and officers
{investigators lime).

s Traveling to interview witnesses.

+ Transcribing witness tapas (wilnesses do not receive
copies of their interviews.)

= Reviewing tapes and making comections.
« Preparing inferview questions.
» Conducting pre-interrogalion meetings.

» Interviewing accused ofﬁcers duﬁ'ng normal working
hours (investigators’ time).

10 of22
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County’s response (Probation)

We do not agree with the andil's standing view that a majority of our costs incurred
under this activity come under “due process of law” and therefore not reimbursable if
the activity is performed during normal hours. If this inlerpretation is taken as correct,
cost of doing business in an efficient way will be jeapardized. 1 is the efficiency of
conducting business and the authority of the local agency in deciding how to perform a
mandate which is under question in this case. We lotally disagree with audit finding,

District Attorney's Office
The District Attorney's Office claimed providing prior notice to the subject
officers regarding the investigation/allegations as a reimbursabile activity.

However, the Dislrict Attorney's Qffice claimed the
folfawing activities that are not reimbursable:
= (Gathering reports, log sheets, efc.

+ Reviswing complaints, reports, and evidence as part of
investigating the alfegations.

« Preparing interview questions.

» Interviewing withesses dufing normal working hours
(investigators” time),

» Conducting pre-interrogation feetings.

« Intenviewing accused officers during normal working
hours (investigators’ time).

* Preparing a summary report of the agency complainl as
part of the case fife preparation.

s Reviewing interview tapes,

County’'s Response (DA}

The County disagrees with the above comments that indicate “local agencies- were
pérforming these invesligative activities before POBAR was enacted “etc, POBAR was
enacted on Jatuary 1, 1977. The requirement of POBAR has far cxceeded investigative
activities required ptior to ils enactment. Opponenis to the ACT were the California
Peace Officers Association, Citics and Counties and Sheriff's Association and League of
+ Cities. This Act requires a great deal of work and administrative record keeping,.

Adverse Comment

For the Adverse Comment coat componerit, the county
claimed $87,540 in salaries and henefits costs (§54,680 by
the Sheriff's Department, $31,741 by the Probation
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Departrnent, and 31,119 by the District Attorney's Office)
during the audit period. Related indirect costs tolaled
$42 293, We determined that $70,259 was unsliowable
{$43,291 by the Sheriff's Department, £26,108 by the
Probation Departrnent, and $860by the District Attorney's
Office) because costs claimed were for ineligible activities.
Related unalfowable indirect costs totaled $34, 185,

Depending on the circumstances surrounding an adverse comment, the
parameters and guidelines, section IVD (Adverse Comment); slfow some or
all of the following four activities upon receipt of an Adverse Comment:

» Providing notice of the adverse comment;

+ Providing an opportunity to review and sign fthe
adverse commetit;

« Providing an opportunity o respond to the adverse
comment within 3¢ days; and

s Noting on the document the peace officer’s refusal to
sign the adverse comment and obtaining the signalure
or initials of the peace officer under such
circumstarnces.

The parameters and guidelines also state:

Included in the faregoing are review of
circumstances or documentation leading to the
adverse comment by the supervisor, command
staff, human resources staff, or counsel, including
determination of whether same constitutes an
adverse comment; preparation of comment and
review for accuracy; notification and presentation of
the adverse comment fo officer and notification
concetning rights regarding same;. review of
response lo the adverse comment, altaching same
to adverse cominent, and filing.

Sheriff's Department
The Sheriff's Department claimed the following activilies
that are reimbursabls:

= Prepanng end serving an Administrative Nolice of
Aflegations,

« Reviewing documentation leading to the adverse
comment/findings by Command staff..

However, the depariment claimed the following activities

that are not reimbursable: '

» Reviewing the circumstances of the complaint fo
detemmine the level of investigation prior to starting the.
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case investigation process (to determine whether the
case wil be invosfigated at the Inlemal Affairs or
division fevei}.

« Documenting the complaint/allegation and reviewing it
far accuracy during the initial complaint infake prior to
starting the investigation,

« Summarizing the investigation in a case summary report
and having Internal Affdirs review the summmary report (o
ensure proper procedures weare followed,

» Preparing interview questions.

County's response (Sheriff)
Adverse Comment

The first acca of denial for reimbursement relates to “Reviewing the circumstances of the
complaint to determine the level of investigation prior to starting the case investigation.
This refers to the internal issuc of whether the case will be handled by 1A invesligators
or by division level investigators. However what it does not do is delermine if the case
will be handled at all. The Commission's Ps & Gs state what is not reimbursable is
determining whether the case rises to the level of an investigation. The issue hete is |
whether all citizen complaints that are investigated need to be handled within Internal
Affairs to fall within that SB90 reimbursement section. 1t is our cantention that whether
or not the case is handled in 1A or by the administration within the division it is still a
full investigation and treated, statistically monitored and handled as a citizen complaint.
If this is not the case, then those agencies which do not have a formal 1A unit would not
be allowed any reimbursement.

The issue ‘of delermining where the case 15 handled, Internal Affais or with the
Division, is merely based on which arena is better suited {o handle the allegations, what
is best for a speedy, fair and thorough investigation. It is nof an issue of whether it is a
complaint or not.

Several of the other denied areas in this scction we betieve would. again fall under Government
Code 17514 which states - “Cosls mandated by the state” means any increased costs which a local
agency vr school district is required te incur after July 1, 1980, as a result of any statule enacted
vn-or after fanuary 1, 1975; or any executive order implementing any statute enacted on ur after
Jaruary 1, 1975, which mandaies a new program or higher level of service of an existing prograns
within the meaning of Section 6 of Article XIIIB of the California Constitution

Probation Department

The Probation Department claimed the foffowing
reimbursable activities:

= Preparing and serving the Final Disciplinary Order

130f22

074
79




County of Sanfa Clara
SBot mandate-Detailed Responzse to POBOR Draft audit report-March, 2008

(adverse comment notics).

s Interacting with labor relations fo ensure proper
discipfinary action (reviewing documentation leading to
adverse comment/Aindings by Labor Relations staff).

= Reviewing documentation leading lo the adverse
commentfindings by Command staff.

Howevar, the department claimed the following activities
that are not reimbursable:

v Praparing the investigalion summary and reviewing it
with the. supervisor prior ta closing the case.

* Freparing the finai case report.
District Attorney's Office

The District Atfarney's Office claimed the following-
reimbursable aclivities:

= Reviewing documentation leading to the adverse
commentfindings by Command staff.

However, the District Aftorney's Office claimed preparing
the case summary report, whict is not a reimbursable
activity.

(NOTE: Far FY 2004-05 and FY 2005-086, the District
Aftorney's Office combined interrogation activifies and
advarsg comment aclivities, and claimed them under the
Interrogations cost component.)

County’s response (DA}

The County strongly believes that the claiming methodology is complex as is the view of
all the various departiments in the State. “The Government agencies throughout the State
of California are not consistent with POBAR requirements due (o various historic
reasons including differences in state and local perspectives of implementation of this
act and Lhe costs thereof,  The Commission on state mandates has to reexamine the

; reimbursable activities with a wider definition thereby allowing the agencies to claim all
the relcvant cosls without restricting the local agencies bound to narrow definition of
words and meanings. The Acl has to be seen in jts overall perspective and the narrow
reading of the Act has to be done away with.

140f22
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The following table summarizes the overstated costs by fiscal year:

Cost Category

Fiscal Year
.2003-04  2004-05 2005-06 _ Total

Salaries and benefits:

Sheriff's Department , $
$(36,003) $(39.709) $(38,780) (114,402)

Probation

Department (32,644) (52,500) (107.675) (192,819)

District Attorney's _ 7 v

Office {13,877) {1.396)  (3.690) (18,963)

Subtotal {82,524) (93,605; {150,145) (326,274)

Related indirect costs {35,831) _(55,189) _(93.817) (184,947)

Audit adjustment

¥ % 3 $
(118,355) (148,804) (244,062). (511,221)

The pragram's parameters and guidelines, adopled by CSM on July 27, 2000, define the
criteria for procedural protections for the county's peace officers.
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The paramelers and guidefines section IV {(Reimbursable
Activities), outline specific fasks that are deemed Ic be
above the due process clause. The statemeént of decision,
on which the parameters and guidelines were based,
noted that dus process activities were not reimbursable,

The paramelars and guidelines, section VA(1) (Salaries
and Banefits), require that claimants identify the
employees and/or shaw the classification of the employeas
involved, describe the reimbursable activities performed,
and specify the actual time devoted {0 each reimbursable
dclivity by each employee, ihe productive hourly rate, and
rafated emplayee benefis,

The parameters and guidelines section Vi (Supporting
Data); require that all costs be traceable io source
documents showing evidence of tha validity of such costs
and their relationstip to the state-mandated program.

Recommendation _
We recommend that the county ensure that claimed costs
include oy eligible costs, are based on actual costs, and

‘are properly suppotted.

FINDING 2—Unallowable praductive hours

The county overstated aflowabie saiaries and related
benefits costs by a total of $11,800 for the audiit period
(52,543 by the Sheriff’s Department $7,762 by the
Probation Department; and $1,495 by the District
Allorney's Officej. Refatad unallowable indirect costs
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totaled $6,952. This overstatement occurred because the
cotnty understated annual productive hours in its
calcufation of productive hourly rates in each fiscal year.

fneligible Training Hours

When cafctifaling annual productive hours, the county
deducted training time based on hours required by
smployees’ bargaining unit agreememts andfor continuing
education requirernents for ficensurercerlification rather
than deducting actual non-program specific ¥raining.
Starting with FY 2002-03, the county infroduced a fraining
code under its automaled payroll system lo track-
emgloyees’ training hours. The training code keeps track of
the following types of training:

1. Mandatory  training  for  licensure/certification
requirements and continuing education lor specific job
classifications such as atforneys, probation officers,
real estale properly apprafsers, physicians, nurses,
and others.

2. POST training for law enforcement personnel,

3 County-required fraining such as new employee
orientalion, supervisory training, safety seminars, and
software classes. )

The county claimed that the training hours charged 1o this
code were actual time spent by employeés attending non-
pragram-refated lraining. However, the county was unable
to substantiale the excluded training hours with any
supporting documentation. Further, some of the training
types described above relaté {o specific
programs/clagsifications and therefors cannct be excluded
from anmual productive hours for the entire county.
Training fypes described under items 1 and 2 above
benefit specific job classifications and functions and
threrefore cannot be considered non-program-refated
training. Deduction from annual produciive hours of the
training types described under item 3 above is potentially
alfowalile because the holrs are non-program specific,
However, the counly did not keep track of this type of
lraining separately in its payrolf system.

Ineligible Break Time
When calculating annual productive houts, the county alsc
deducted authorized break time rather than actual break

time taken. The county did not adjust for break time directly
charged to program activities and deducted break time per
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bargaining unit contract agreements. Because the counly
did not Kkeep track of actual break time taken by
employees, it cannot deduct break time from its
calculations of annual productive haurs.

The following table summarizes the overstated costs by fiscal year:

Fiscal Year

Cost Category 2003-04 2004-05 2005-06 _ Total

Salaries and benefits:
Sheriff's Department  §  (980) & (554) §(1,009) §(2.543)

Probation

Department (542} {4,920) (2,300} (7.762}

District Attorney’s )

Office {1.386) (130) 23 (1.4995)
Subtotal {2.910) (5604) (3.288) (11,800}

Related indirect costs ~__(1,000) _ (3.805) (2,047} _ (6,952)
3

Audit adjustment

$(3,910) $(0.509) $(5,333) (18,752
The parameters and guidelines, section VA(1) (Salaries

“and Benefits), require that claimants identify the

employees andfor show the classification of the employees
involved, describe the reimbursable activities performed,
and specify the actual time devoted to each reimbursable
activity by each employee, the productive hourly rate, and
related employee benefits,

The parameters and guidelines, section V! (Supporting
Data), require that all costs be traceable to source
documents showing evidence of the validity of such costs
and their relationship to ihe state-mandated program.

Recommendation

We recommend that the counly establfish and implement
procedures to erisure that cfaimed costs include only
eligible costs, are based on actuaf costs, and are properly
stipporfed.

Eounl‘y's response (Finance}

FINDING 2— Unallowable productive hours

This audit finding relafes to unsupported salaries, benefits and related indirect costs
arising out of the usage of Countywide Productive hour rate, This issue of Countywide
Productive hours was veplied to in all responses to State ‘audit reporfs on other.
programs. We repeat our earlier responses on the issue of countywide productive

hourly rate for record...
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County of Santa Clara
5890 mandate-Detailed Response ta POBOR Draft audit report-March, 2008

We notice that in this audit report only two issues have been taken up namely the
_deducﬁon of training hours and usage of authorized break time rather than the actual
break time.

We note that compared to the previous audit repoits, there is a welcome change now
that the audit finding is not the rejection of the policy of countywide productive hours in
its entirety but is extremely limited to the freatmen! and documentation for training and
break time only. Thank yois for accepting the countywide productive hour policy.
Consequently, we will only discuss the fwo specific issues of documentation for training
time and break.

The County implemented the countywide caleulation of productive hours in FY 2000-01.
Claims filed for that fiscal year were based on caleulations that included training time
received by employees and reported by (,ountv depariments, based on collective
bargaining agreements or rosters related to actual training sessions that were conducted.
Break-time was similarly caleulated, based on requirements of collective bargaining
agreements and State law, For all subsequent fiscal years, the County modified the
autérnated payroll system to capture actual hours of training by individual employee for
all County departments,

The county’s policy for reporting training time is only related to non-program training.
Departments have been advised to exclude program-related training from the pay
period data reporting. We cxplained (his to the state audit staff. We also explaincd thal
the ‘payroll section can only maintain the iofal time $pent and reported by each
department. The analysis as to whether they were program-related or not are done in
the departments,  We informed the state audit slaff to check this issuc in the
depattments by a visit there if.Ihey wished. All data and records required for the audit
were produced.

On the issue of reporling actual break-time taken by employees, our autornated payroll
system could accommodate such a change; but the additional time and cost of recording
such informatjon would exceed the value of the information obtained. This information
can readily be determined by simple calculation.  This conclusion s consistent with
OMB A-87 cust allocation principles, which limil the effort expeéted of state and local
governments (o calculate indirect costs when such costs are “.. not readily
assignable...without effort disproportionate to the resulis achicved.” In the case of daily
break-time required by both State law and collective bargaining agreements, the
recording of aclual break-time taken twice daily by more than 15,000 employces during
250 workdays per year would not result in_the determination of a materially different
amount of actual lime: taken than could be readily caleulated pursuant to the 30 minute
daily standard specified by the collective bargaining agreements. The cost of doing this
would be prohibitive. Because the County has directed all employces (Attachment A} to
limit the daily reporting of hours worked to 7.5 hours when preparing SB 90 claims, the
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County of Santa Clara
SB90 mandate-Detailed Response to POBOR Draft audit report-March, 2008

effect of not aflowing the County to exclude one-half hour per day break-time from the
productive hour calculation would be to increase the hours charged to 5B 90 claims by
the same one-half hour per day for all claims involving full-day charges and therefore
except for increasing the workload no useful purpose will be served.. As stated in the
case of training time earlier, the break time on days when the staff works exclusively on
specific programs is not included in the break time for this purpose.

We previously clarified all these issues in response 1o an email dated February 6, 2004
from the Audit Division of the State Controller’s Office. The email slaled that the State
would accept the usage of a countywide productive hourly rate with certain conditions
(Attachment B). That email raised the same issues raised in this audit report. For your
refercnice the email from the Audit Division of the State Controfler’s Office dated
Fobruary 6, 2004 is reproduced below .

Copy of amail dated February 6, 2004 from Jim Spano to the County of Santa Clara
Ram,

I reviewed the county’s proposal dated December 19, 2001, to use couniywide Productive hours
and havé discussed your analysts with my staff and Division Of Accounting and reporting staff
The use of countywide productive howrs Would be acceptable to the Stnte Controller's Office
provided all employee Classifications are included and productive hours are consistently used for!-
all county programs (mandated and non-mandated).

The 5CO"s Mandated Cost Manual {claiming instructions), which includes Cuidelines for
preparing mandated cost claims, does not ideniify the time Spent on training and quthorized
breaks as deductions {excludable Compenents) from fokal frours when computinig productive
howrs.  However, if a County chooses to deduct Hme for troining and authorized breaks in
calculating countipvide productive honrs, its accounting system. muast separately identify the-
actual time associated with fhese two compenents. The accounting system mmust also separately’
identify tmmmg time directly charged to program activities. Training tune directly charged to
i program activities may not be deducted when celcidating productive hours.

The countywide productive hours used by Santa Clarg County were not consistently applied fo
afl mandates for FY 2000-01: Furthermiere, countywids productive hours nsed during the audit
peripds include unatfownble dedwctions for time spent on training and anthorized breaks. The
connty diducted training tinte based on hours required by employees' bargaining unit agrecment
and continuing education requirements for licensure/certification rather than aclual training
hours taken_ In addition, the county deducted authorized break time rather than actual break time
taken. The coundy did not adjust for Lraining time and break time direcily charged to program
activities during the audit period, and thercfors;, cannot exclude those hvrs froin productive
fiouts,

19022
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County of Santa Clara
5B90 mandate-Detailed Response to PUBOR Draft audit report-March, 2008

If you would like to discuss the abo;e further, please contack me.
Tim “Spano

We responded to all the issues raised in the above email. We continue fo use the
countywide productive hours policy for non-5B90 programs, as accepted in the above
email. Further, before the introduction of the countywide productive hour policy in the
County of Santa Clara in ot letter of December 27, 2001, we noﬁced {Attachment C) the
State Controller that the County was electing lo change its SB 90 claiming procedures for
the calculation of productive houtly rates. The County reported that the switch to a
countywide methodology for the calculation of average countywide productive hours
per pasition would improve 5B 90 claimiing accuracy, consistency, and documentation
and facilitate the State audit function. Conscquently, more than 50 claims have been
submitted and accepted during the past two vears usirig this countywide methodology.

We advised state audit staff and provided a copy of the Counly’s letter dated December
27, 2001 and explained our undetstanding of the 5B 90 instructions pertaining to the
calculation of productive hours. The State auditors did not provide any written State
procedures, regulations or vther legal authority to refute our interpretation of Section 7
fof the State Controller's SB 90" Claiming Instructions for Cities, Countics and Special
Districts.

We invite your kind attention to the amount involved in this finding which is very less
compared to Lhe claimed cost and therefore request you to drop this finding and allow
the costs as claimed by us.

FINDING 3-—Understated benefit rates

The county understated employee benefit costs by §341
for FY 2004-05 (8748 by the Shenff's Depantment and
8193 by the District Attamey's Office), Related unallowable
indirect cosls lotaled $347. This understafement cocurred
because the county calcuiated benefit rates for employeas
by dividing their anhual benefits by their respective fotal
compensation (benelits plus salaries), instead of only
salaries. Therefors, the cournly understaled benelit rates
for this fiscal year for these two departments. We
recalculated henelit rates by dividing employees’ total
annual benefits by their total annual salaries to anive at
the correct benealit rates.

The paramelers and guidelines, section VYA(1) (Salaries
and Benefits), require that claimanis identify the
employees and/or show the classification of the employees
involved, describe the reimbursable activities performed,
and specify the actual time devoled to each reimbursable
activity by each employes, the productive houry rate, and
related employee benéfits.
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County of Santa Clara
SBI90 mandate-Detailed Rasponse to POBCR Draft audit report-March, 2008

The parameters and guidelines saction. VI {Supporiing
Data); require that alf cosis be lraceable to source
documents showing evidence of the validity of such costs
and their refationship to the state mandaled program.
Recommendation

Wa recommend that the county ensure that claimed costs
include only eligible casts, are hased on actual costs, and
are properly supporfed,

County's response (probation)
We accept the audil comments and request thal the costs be allowed o the extent

undetstated.

1 BALZINGT S UHOIUE ] SLALGU 1T SUL GUSLS

The counly understated indirect costs by $1,222 for FY
2003-04. This undersiatement occurred because the
Prohation Depariment mistakenly applied its indirect cost
rale 1o the incorrect base. For FY 2003-04, the Probalion
Department computed its indirect cost rate on the basis of
_salanies and benefits. However, on the mandate claim, the.
rale was mistakenly applied fo claimed salaries only. We
recomgiited affowable indirect costs by applying the
claimed indirect cost rate lo both salaries and benefits
affowable.

The program’s parameters and guidelines, section VB
(Indirect Costs), state that indirect costs are defined as
costs which are incurred for a commen or joint purpose,
benefiting more then one program and are not directly
assignable te a particular department or program without
efforts  disproportionate  fo  the result achieved.
Compensation for indirect costs is éligible for
reimbursement using the procedures provided in the OMB
Circular A-87, “Cost Principles for State, Local, and Indian
Tribal Governments.”

Recommendation

We recommend that the counly cafculats its indirect costs
in & manner that is consistent with the methodofogy
outfined in OMB Circular A-87.

| We accept the finding as it was an oversight and ‘we request that the costs
! recalculated and allowed.

County’s response (Probation) . ‘l
be.
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SB%0 mandata-Detailed Response to PQBOR Draft audit report-March, 2008

FINDING 5—Unallowabla travel and training costs

The county claimed unallowable travel and training costs of
$1.521 for FY 2004-05. This overstatement occurred
because the Probation Department claimed ineligible
training-related expenses. As discussed in Finding 1 under
the Administrative Activities cost camponent, the Probation
Department's training hours were adjusted to account only
for eligible POBOR-related training, We also adjusted
travel expenses assuciated with attendance at the
ineligible portion of training classes accardingiy.

The parameters and guidelines, Section VA (5)
(Supporting Documentation-Training), allow for
reimbursement of travel and training costs Incurred for the
performance of mandated activities. Reimbursable costs
may include salaries and benefits, registration fees,
transportation, lodging, and per diem.

Recommendation

We recommend that the county. ensure that claimed costs
include only eligible costs and are based on expenditures
that occurred as a resuit of perfarming mandated activities.

County's response (probation)

As stated earlier, we do not agree with the parrow interpretation on training costs as
explained by the audit. We therefore are of the strong view that all the training costs
and costs associated with the lraining are reimbursable and as such should be
reimbursed to us without any cuts,

General response

We. thank the audit team for their speedy audit work and the discussions they had with
us. However we felt highly disappointéd wilh their unwillingiiess to go through Ihe
prograrn implementation constraints and the background of the procedures followed in
the county in this program. Please also see our cover letter to which this response is
attached.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM:

Government Code Sections 3300 through
3310,

As Added and Amended by Statutes of 1976,
Chapter 465; Statutes of 1978, Chapters 775,
1173, 1174, and 1178; Statutes of 1979,

Chapter 405; Statutes of 1980, Chapter 1367, .

Statutes of 1982, Chapter 994; Statutes of
1983, Chapter 964; Statutes of 1989, Chapter
1165; and Statutes of 1990, Chapter 675; and

Filed on December 21, 1995,
By the City of Sacramento, Claimant.

NO. CSM 4499
Peace Officers Procedural Bill of Rights

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT
CODE SECTION 17500 ET SEQ. ;
TITLE 2, CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted November 30, 1999)

STATEMENT OF DECISION

The attached Statement of Decision of the Cornmission on State Mandates is hereby adopted in

the above-entitled matter.

This Decision shall become effective on December 1, 1999.

Paula Higashi, Executi

91

Director
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM:

Government Code Sections 3300 through
3310,

As Added and Amended by Statutes of 1976,
Chapter 465; Statutes of 1978, Chapters 775,
1173, 1174, and 1178; Statutes of 1979,
Chapter 405; Statutes of 1980, Chapter 1367;
Statutes of 1982, Chapter 994; Statutes of
1983, Chapter 964; Statutes of 1989, Chapter
1165; and Statutes of 1990, Chapter 675; and

Filed on December 21, 1995;
By the City of Sacramento, Claimant.

NO. CSM 4499
Peace Officers Procedural Bill of Rights

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT
CODE SECTION 17500 ET SEQ.;
TITLE 2, CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted November 30, 1999)

STATEMENT OF DECISION

On August 26, 1999 the Comrnission on State Mandates (Commission) heard this fest claim
during a regularly scheduled hearing. Ms. Pamela A. Stone appeared for the City of

Sacramento.

Mr. Allan Burdick appeared for the League of California Cities/SB 90 Service.

Ms. Elizabeth Stein appeared for the California State Personnel Board. Mr. James Apps and
Mr. Joseph Shinstock appeared for the Department of Finance. The following persons were
witnesses for the City of Sacramento: Ms. Dee Contreras, Director of Labor Relations, and
Mr. Edward J. Takach, Labor Relations Officer.

At the hearing, oral and documentary evidence was introduced, the test claim was submitted,

and the vote was taken.

The law applicable to the Cornmission’s determination of a reimbursable state mandated
program is Government Code section 17500 et seq. and section 6, article XIII B of the

California Constitution and related case law.

The Commission, by a vote of 5 to 1, approved this test claim.

1
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BACKGROUND

In 1976, the Legislature enacted Government Code sections 3300 through 3310, known as the
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of
rights and procedural safeguards to peace officers employed by local agencies and school
districts that are subject to investigation or discipline. Legislative intent is expressly provided
in Government Code section 3301 as follows:

“The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of statewide
concern. The Legislature further finds and declares that effective law
enforcement depends upon the maintenance of stable employer-employee
relations, between public safety employees and their employers. In order to
assure that stable relations are continued throughout the state and to further
assure that effective services are provided to all people of the state, it is
necessary that this chapter be applicable to all public safety officers, as defined
in this section, within the State of California. *

The test claim legislation applies to all employees classified as “peace officers” under specified
provisions of the Penal Code, including those peace officers employed by counties, cities,
special districts and school districts. ! The test claim legislation also applies to peace officers
that are classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees)* and peace officers on
probation who have not reached permanent status .°

COMMISSION FINDINGS

Issue: Does the test claim legislation, which establishes rights and procedures for peace
officers subject to investigation or discipline, constitute a reimbursable state
mandated program within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 175147

For a statute to impose a reimbursable state mandated program, the statutory language must
direct or obligate an activity or task upon local governmental agencies. In addition, the required

' Government Code section 3301 states: “For purposes of this chapter, the term public safety officer means all
peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e), 830.34,
830.35, except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 of the Penal Code.”

* Gray v. City of Gustine (1990) 224 Cal.App.3d 621; Binkley v. City of Long Beach (1993) 16 Cal.App.4th
179s.

3 Bell v. Duffy (1980) 111 Cal.App.3d 643; Barnes v. Personnel Department of the City of EI Cajon (1978) 87
Cal.App.3d 502.

* Government Code section 17514 defines “costs mandated by the state” as follows: “‘Costs mandated by the
state’ means any increased costs which a local agency or school district is required to incur after July 1, 1980, as
a result of any statute enacted on or after January 1, 1975, or any executive order implementing any statute
enacted on or after Janvary 1, 1975, which mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California Constitution.”

2
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activity or task must be new, thus constituting a “new program”, or create an increased or
“higher level of service” over the former required level of service. The court has defined a “new
program” or “higher level of service” as a program that carries out the governmental function of
providing services to the public, or a law which, to implement a state policy, imposes unique
requirements on local agencies and does not apply generally to all residents and entities in the
state. To determine if a required activity is new or imposes a higher level of service, a
comparison must be made between the test claim legislation and the legal requirements in effect
immediately prior to the enactment of the test claim legislation. Finally, the newly required
activity or increased level of service must be state mandated and impose “costs mandated by the
state.”’

The test claim legislation requires local agencies and school districts to take specified procedural
steps when investigating or disciplining a peace officer employee. The stated purpose of the test
claim legislation is to promote stable relations between peace officers and their employers and to
ensure the effectiveness of law enforcement services. Based on the legislative intent, the
Commission found that the test claim legislation carries out the governmental function of
providing a service to the public. Moreover, the test claim legislation imposes unique
requirements on local agencies and school districts that do not apply generally to all residents
and entities of the state. Thus, the Commission determined that the test claim legislation
constitutes a “program” within the meaning of article XIII B, section 6 of the California
Constitution.

The Commission recognized, however, that several California courts have analyzed the test
claim legislation and found a connection between its requirements and the requirements
imposed by the due process clause of the United States and California Constitutions. For
example, the court in Riveros v. City of Los Angeles analyzed the right to an administrative
appeal under the test claim legislation for a probationary employee and noted that the right to
such a hearing arises from the due process clause.

“The right to such a hearing arises from the due process protections of the
Fourteenth Amendment to the United States Constitution. . . . .The limited
purpose of the section 3304 appeal is to give the peace officer a chance to
establish a formal record of the circumstances surrounding his termination and
try to convince his employer to reverse its decision, either by showing that the
charges are false or through proof of mitigating circumstances [citation omitted].
This is very nearly the same purpose for the hearing mandated by due process
requirements, which must afford the officer a chance to refute the charges or
clear his name. ” (Emphasis added .)®

Thus, the Commission continued its inquiry and compared the test claim legislation to the prior
legal requirements imposed on public employers by the due process clause to determine if the
activities defined in the test claim legislation are new or impose a higher level of service.

5 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 537; City of Sacramento v. State of California (1990) 50 Cal.3d
51, 66; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835; Gov. Code, § 17514.

§ Riveros v. City of Los Angeles (1996) 41 Cal.App.4th 1342, 1359.
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The Commission also considered whether there are any “costs mandated by the state.” Since the
due process clause of the United States Constitution is a form of federal law, the Commission
recognized that Government Code section 17556, subdivision (c), is triggered. Pursuant to
Government Code section 17556, subdivision (c), there are no “costs mandated by the state”
and no reimbursement is required if the test claim legislation “implemented a federal law
resulting in costs mandated by the federal government, unless the [test claim legislation]
mandates costs which exceed the mandate in that federal law or regulation. ”’

These issues are discussed below.
The Due Process Clause of the U.S. and California Constitutions

The due process clause of the United States and California Constitutions provide that the state
shall not “deprive any person of life, liberty, ot property without due process of law. ”* In the
public employment arena, an employee’s property and liberty interests are commonly at stake.

Property Interest in Employment

Property interests protected by the due process clause extend beyond actual ownership of real
estate or money. The U.S. Supreme Court determined that a property interest deserving
protection of the due process clause exists when an employee has a “legitimate claim” to
continued employment.

“To have a property interest in a benefit, a person clearly must have more than
an abstract need or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim of entitlement to it.

»

“Property interests, of course, are not created by the Constitution. Rather they
are created and their dimensions are defined by existing rules or understandings
that stem from an independent source such as state law - -rules or
understandings that secure certain benefits and that support claims of
entitlement to those benefits. »°

Applying the above principles, both the U.S. Supreme Court and California courts hold that
“permanent” employees, who can only be dismissed or subjected to other disciplinary

T Government Code section 17513 defines “costs mandated by the federal government” as follows:

“ ‘Costs mandated by the federal government’ means any increased costs incurred by a local
agency or school district after January 1, 1973, in order to comply with the requirements of a
federal statute or regulation. ‘Costs mandated by the federal government’ includes costs
resulting from enactment of state law or regulation where failure to enact that law or regulation
to meet specific federal program or service requirements would result in substantial monetary
penalties or loss of funds to public or private persons in the state. ‘Costs mandated by the
federal government does not include costs which are specifically reimbursed or funded by the
federal or state government or programs or services which may be implemented at the option of
the state, local agency, or school district. ”

8 U.S. Constitution, 14th Amendment; California Constitution, Article 1, §§ 7 and 15.
9 Board of Regents v. Roth (1972) 408 U.S. 564, 577.
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measures for “cause”, have a legitimate claim of entitlement to their job and thus, possess a
property interest in continued employment.

Moreover, California courts requirflz employers to comply with due process when a permanent
employee is dismissed”, demoted “, suspended”, receives a reduction in salary14 or receives a
written reprimand. !>

The Department of Finance and the State Personnel Board contended that due process property
rights attach when an employee is transferred. They cited Runyon v. Ellis and an SPB Decision

(Ramallo SPB Dec. No. 95-19) for support.

The Commission disagreed with the State’s argument in this regard. First, in Runyon v. Eliis,
the court found that the employee was entitled to an administrative hearing under the due
process clause as a result of a transfer and an accompanying reduction of pay . The court did
not address the situation where the employee receives a transfer alone. ¢ In addition, in
Howell v. County of San Bernardino, the court recognized that “[a]lthough a permanent
employee’s right to continued employment is generally regarded as fundamental and vested, an
employee enjoys no such right to continuation in a particular job assignment. *7  Thus, the
Comrnission found that local government employers are not required to provide due process
protection in the case of a transfer.

Furthermore, although the SPB decision may apply to the State as an employer, the
Commission found that that the SPB decision does not apply to actions taken by a local
government employer.

Accordingly, the Commission found that an employee does not enjoy the rights prescribed by ;
the due process clause when the employee is transferred. |

When a property interest is affected and due process applies, the procedural safeguards
required by the due process clause generally require notice to the employee and an opportunity
to respond, with some variation as fo the nature and timing of the procedural safeguards. In
cases of dismissal, demotion, long-term suspension and reduction of pay, the California

0 Slochower v. Board of Education (1956) 350 U.S. 55 1, where the U.S. Supreme Court found that a tenured
college professor dismissed from employment had a property interest in continued employment that was
safeguarded by the due process clause; Gilbert v. Homar (1997) 520 U.S. 924, where the U.S. Supreme Court
found that a police officer, employed as a permanent employee by a state university, had a property interest in
continued employment and was afforded due process protections resulting from a suspension without pay; Skelly
v. State Personnel Board (1975) 15 Cal.3d 194, where the California Supreme Court held a permanent civil
service employee of the state has a property interest in continued employment and cannot be dismissed without
due process of law.

" Skelly, supra, 15 Cal.3d 194.

- 2 Ng.v. State Personnel Board (1977) 68 Cal. App. 3d 600.

B Civil Service Assn. v. City and County of San Francisco (1978) 22 Cal.3d 552, 558-560.
" Ng, supra, 68 Cal.App.3d 600, 605.

' Stanton v. City of West Sacramento (1991) 226 Cal.App.3d 1438.

'* Runyon v. Ellis (1995) 40 Cal.App.4th 961.

" Howell v. County of San Bernardino (1983) 149 Cal.App.3d 200, 205.
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Supreme Court in Skelly prescribed the following due process requirements before the
discipline becomes effective:

o Notice of the proposed action;
» The reasons for the action;
¢ A copy of the charges and materials upon which the action is based; and

» The right to respond, either orally or in writing, to the authority initially imposing
discipline. "®

In cases of short-term suspensions (ten days or less), the employee’s property interest is
protected as long as the employee receives notice, reasons for the action, a copy of the
charges, and the right to respond either during the suspension, or within a reasonable time
thereafter. ¥

Similarly, the Commission found that in the case of a written reprimand where the employee is
not deprived of pay or benefits, the employer is not required to provide the employee with the
due process safeguards before the effective date of the written reprimand. Instead, the court in
Stanton found that an appeals process provided to the employee after the issuance of the

written reprimand satisfies the due process clause.”

The claimant disagreed with the Commmission’s interpretation of the Stanton case and its
application to written reprimands.

The claimant contended Stanton stands for the proposition that the due process guarantees
outlined in Skelly do not apply to a written reprimand. Thus, the claimant concluded that an
employee is not entitled to any due process protection when the employee receives a written
reprimand. The claimant cited the following language from Sfanfon in support of its position:

“... As the City notes, no authority supports plaintiff’s underlying assertion
that issuance of a written reprimand triggers the due process safeguards outlined
in Skelly. Courts have required adherence to Skelly in cases in which an
employee is demoted [citations omitted] ; suspended without pay [citations
omitted] ; or dismissed [citations omitted]. We find no authority mandating
adherence to- Skelly when a written reprimand is issued. ”

“We see no justification for extending Skelly to situations involving written
reprimands. Demotions, suspension and dismissal all involve depriving the
public employee of pay or benefits; a written reprimand results in no such loss
to the employee.

The facts in Stanfon are as follows. A police officer received a written reprimand for
discharging a weapon in violation of departmental rules. After he received the reprimand, he
appealed to the police chief in accordance with the memorandum of understanding and the

'® Skelly, supsa, Cal.3d 194, 215.
Y Civil  Service Agmm, Tal.3852, 564.
2 Stantomupp6 Cal.App.3d 1438, 1442.
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police chief upheld the reprimand. The officer then filed a lawsuit contending that he was
entitled to an administrative appeal. The court denied the plaintiff’s request finding that that
the meeting with the police chief satisfied the administrative appeals provision in the test claim
legislation (Government Code section 3304), and thus, satisfied the employee’s due process
rights.

The Commission agreed that the court in Stanton held the rights outlined in Skelly do not apply
when an employee receives a written reprimand. Thus, under Skelly , the rights to receive
notice, the reasons for the reprimand, a copy of the charges and the right to respond are not
required to be given to an employee before the reprimand takes effect.

However, the court found that the employee is guaranteed due process protection upon receipt
of a written reprimand. The court found that when the appeals process takes places after the
reprimand, due process is satisfied. The court in Stanton also states the following:

“Moreover, Government Code section 3303 et seq., the Public Safety Officer

Procedural Bill of Rights Act, provides police officers who are disciplined by
their departments with procedural safeguards. Section 3304, subdivision (b)
states no punitive action may be taken by a public agency against a public safety
officer without providing the officer with an opportunity for administrative
appeal. Punitive action includes written reprimands. [Citation omitted. ] Even
without the protection afforded by Skelly , plaintiff’s procedural due process
rights, following a written reprimand,” are protected by the appeals process
mandated by Government Code section 3304, subdivision (b). ” (Emphasis
added )

Accordingly, the Commission found that the due process clause of the United States and
California Constitutions apply when a permanent employee is

== Dismissed;

== Demoted;

== Suspended;

s Receives a reduction in salary; and

» Receives a written reprimand.
Liberty Interest

Although probationary and at-will employees, who can be dismissed without cause, do not
have a property interest in their employment, the employee may have a liberty inferest affected
by a dismissal when the charges supporting the dismissal damage the employee’s reputation
and impair the employee’s ability to find other employment. The courts have defined the
liberty interest as follows:

“[Aln employee’s liberty is impaired if the government, in connection
with an employee’s dismissal or failure to be rehired, makes a ‘charge

N Sianton, supra 226 Cal.App.3d 1438, 1442.

~
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against him that might seriously damage his standing and associations in
the community, ’ such as a charge of dishonesty or imrnorality, or would
‘impose on him a stigma or other disability that foreclosed his freedom
to take advantage of other employment opportunities. * [Citations
omitted.] A person’s protected liberty interests are not infringed merely
by defamatory statements, for an interest in reputation alone is not a
constitutionally protected liberty interest. [Citations omitted.] Rather,
the liberty interest is infringed only when the defamation is made in
connection with the loss of a government benefit, such as,. . .employment.
[Citations omitted. | » 22

For example, in Murden v. County of Sacramento, the court found a protected liberty interest
when a femporary deputy sheriff was dismissed from employment based on charges that he was
engaging two female employees in embarrassing and inappropriate conversation regarding
sexual activities. The court noted that the charge impugned the employee’s character and
morality, and if circulated, would damage his reputation and impair his ability to find other
employment.

The court in Murden clarified that a dismissal based on charges that the employee was unable
to learn the basic duties of the job does not constitute a protected interest.?

When the employer infringes on a person’s liberty interest, due process simply requires notice
to the employee, and an opportunity to refute the charges and clear his or her name.
Moreover, the “name-clearing” hearing can take place affer the actual dismissal.**

Accordingly, the Commission found that the due process clauses of the United States and
California Constitutions apply when the charges supporting the dismissal of a probationary or
at-will employee damage the employee’s reputation and impair the employee’s ability to find
other employment.

Test Claim Legislation

As indicated above, employers are required by the due process clause to offer notice and
hearing protections to permanent employees for dismissals, demotions, suspensions, reductions
in salary and written reprimands.

Employers are also required by the due process clause to offer notice and hearing protections
to probationary and at-will employees when the dismissal harms the employee’s reputation and
ability to obtain future employment.

As more fully discussed below, the Comrnission found that the test claim legislation imposes
some of the same notice and hearing requirements imposed under the due process clause.

2 Murden v. County of Sacramento (1984) 160 Cal. App.3d 302, 308, quoting from Board of Regents v. Roth,
supra, 408 UL.S. at p. 573. See alsd Paul v. Davis (1976) 424 U.S. 693, 711-712; and Lubey v. City and County
of San Francisco (1979) 98 Cal.App.3d 340.

® Murden,suprs 0 Cal.App.342, 308.

* Murdesupral 60 Cal.App.3d 302, 310; Arnett v.Kennedy (1974) 416 U.S. 134, 157; and Codd v. Velger
(1977) 429 US. 624, 627.
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Administrative Appeal

Government Code section 3304, as added by the test claim legislation, provides that “no
punitive action, nor denial of promotion on grounds other than merit, shall be undertaken by
any public agency without providing the public safety officer with an opportunity for
administrative appeal. »%

Punitive action is defined in Government Code section 3303 as follows:

“For the purpose of this chapter, punitive action means any action that may
lead to dismissal, demotion, suspension, reduction in salary®, written
reprimand, or transfer for purposes of punishment. ”

The California Supreme Court determined that the phrase “for purposes of punishment” in the
foregoing section relates only to a transfer and not to other personnel actions . Thus, in
transfer cases, the peace officer is required to prove that the transfer was intended for purposes
of punishment in order to be entitled to an administrative appeal. If the transfer is to
“compensate for a deficiency in performance, ” however, an appeal is not required.” *

In addition, at least one California appellate court determined that employers must extend the
right to an administrative appeal under the test claim legislation to peace officers for other
actions taken by the employer that result in “disadvantage, harm, loss or hardship” and impact
the peace officer’s career. ¥ In Hopson, the court found that an officer who received a report
in his personnel file by the police chief regarding a shooting in violation of policies and
procedures was entitled to an administrative appeal under Government Code section 3304.

The court held that the report constituted “punitive action” under. the test claim legislation

5 In the Claimant’s comments to the Draft Staff Analysis, the claimant recited Government Code section 3304, as
amended in 1997 (Stats. 1997, c. 148) and 1998 (Stats. 1998, c. 786). These amendments made substantive
changes to Government Code section 3304 by adding subdivisions (c) through (g). These changes include a
statute of limitations concerning how long the agency can use acts as a basis for discipline, a provision prohibiting
the removal of a chief of police without providing written notice describing the reasons for the removal and an
administrative hearing, and a provision limiting the right to an administrative appeal to officers who successfully
complete the probationary period. The Commission noted that neither the 1997 nor 1998 statutes are alleged in
this test claim.

% The courts have held that “reduction in salary” includes loss of skill pay (McManigal v. City of Seal Beach
(1985) 166 Cal.App.3d 975, pay grade (Baggett v. Gates (1982) 32 Cal.3d 128, rank (White v. County of
Sacramento (1982) 3 1 Cal. 3d 676, and probationary rank (Henneberque v. City of Culver City (1983) 147
Cal.App.3d 250.

¥ White v. County of Sacramento (1982) 31 Cal.3d 676.

* Holcomb v. City of Los Angeles (1989) 210 Cal. App.3d 1560; Heyenga v. City of San Diego (1979) 94
Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1988) 205 Cal.App.3d 1289.

® The claimant testified that what constitutes a transfer for purposes of punishment is in the eyes of the employee.
The claimant stated that in the field if labor relations, peace officers will often request a full POBOR hearing and
procedure on a transfer which is not acceptable to the officer in question, even though the transfer is not
accompanied by a reduction in pay or benefits and no disciplinary action has been taken.

% Hopsonv. City of Los Angeles (1983) 139 Cal.App.3d 347, 354, relying on White v. County of Sacramento
(1982) 31 Cal.3d 676, 683.
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based on the source of the report, its contents, and its potential impact on the career of the
officer.”

The Commission recognized that the test claim legislation does not specifically set forth the
hearing procedures required for the administrative appeal. Rather, the type of administrative
appeal is left up to the discretion of each local agency and school district.”” The courts have
determined, however, that the type of hearing required under Government Code section 3304
must comport with standards of fair play and due process .* 3

The Department of Finance and the State Personnel Board contended that Governrnent Code
section 3304 does not require an administrative appeal for probationary and at-will employees.
They cited Government Code section 3304, subdivision (b), as it is currently drafted, which
provides the following: “No punitive action, nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency against any public safety officer who has
successfully completed the probationary period that may be required by his or her employing
agency without providing the public safety officer with an opportunity for administrative
appeal. ”

However, the Commission determined that the italicized language in section 3304,
subdivision (b), was added by the Legislature in 1998 and became effective on January 1,
1999. (Stats. 1998, c. 768). When Government Code section 3304, subdivision (b), was
originally enacted in 1976, it did not limit the right to an administrative appeal to permanent
employees only. Rather, that section stated the following:

“(b) No punitive action, nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency without providing the
public safety officer with an opportunity for administrative appeal. ”

Accordingly, the Commission found that an administrative appeal under Government Code
section 3304, subdivision (b), was required to be provided to probationary and at-will
employees faced with punitive action or a denial of promotion until December 3 1, 1998.

The Department of Finance also contended that the cost of conducting an administrative
hearing is already required under the due process clause and the Skelly case, which predate the
test claim legislation.

N4 at p. 353-354.
2 Binkley v. City of Long Beach (1993) 16 Cal. App.4th 1795, 1806; Runyan, supra, 40 Cal. App.4th 961, 965.

# Doyle v. City of Chino (1981) 117 Cal. App. 3d 673, 684. In addition, the court in Stanton v. City of West
Sacramento (1991) 226 Cal.App.3d 1438, 1442, held that the employee’s due process rights were protected by the
administrative-appeals process mandated by Government Code section 3304. Furthermore, in cases involving
“misconduct”, the officer is entitled to a liberty interest name-clearing hearing under Government section 3304.
(Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340; Murden, supra).

3 The Commission noted that at least two cases have referred to the need for an administrative appeals procedure
that would enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a
review implies that an evidentiary hearing be held from which a record and findings may be prepared for review
by the court. (Doyle, supra, 117 Cal. App. 3d 673; Henneberque, supra, 147 Cal. App.3d 250.) In addition, the
California Supreme Court uses the words “administrative appeal” of section 3304 interchangeably with the word
“hearing.” (White, supra, 31 Cal.3d 676.)
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The Commission agreed that in some circumstances, the due process clause requires the same
administrative hearing as the test claim legislation. However, as reflected by the table below,
the Commission found that test claim legislation is broader than the due process clause and
applies to additional employer actions that have not previously enjoyed the protections of the

due process clause.
I
/1
I
I
I
A
I

Due Process

Test Claim Legislation

Dismissal of a permanent employee

Dismissal of permanent, probationary or at-will
employees

Demotion of a permanent employee

Demotion of permanent, probationary or at-will
employees

Suspension of a permanent employee

Suspension of permanent, probationary or at-will
employees

Reduction in salary for a permanent employee

Reduction in salary for permanent, probationary or gi-
will employees

Written reprimand of a permanent employee

Written reprimand of permanent, probationary or gi-
will employees

Dismissal of a probationary or at-will employee which
harms the employee’s reputation and ability to find
future employment

Dismissal of a probationary or at-will employee which
harms the employee’s reputation and ability to find
future employment

Transfer of a permanent, probationary or at-will
employee for purposes of punishment

Denial of promotion for permanent, probationary or at-
will employees on grounds other than merit

Other actions against a permanent, probationary or at-
will employee that result in disadvantage, harm, loss or
hardship and impact the career opportunities of the
employee

Thus, the Commission found that the administrative appeal would be required in the absence of

the test claim legislation when:

« A permanent employee is dismissed, demoted, suspended, receives a reduction in pay

or a written reprimand; or

+ A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these circumstances, the Commission determined that the administrative appeal does not
constitute a new program or higher level of service because prior law requires such an appeal
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under the due process clause. Moreover, the Commission recognized that pursuant to
Government Code section 17556, subdivision (c), the costs incurred in providing the
administrative appeal in the above circumstances would not constitute “costs mandated by the
state” since the administrative appeal merely implements the requirements of the United States
Constitution.

The Commission found, however, that the due process clauses of the United States and
California Constitutions do not require an administrative appeal in the following circumstances:

o Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (i.e. ; the
charges do not harm the employee’s reputation or ability to find future employment);

. Transfer of permanent, probatidnary and at-will employees for purposes of punishment;

+ Denial of promotion for permanent, probationary and at-will employees for reasons
other than merit; and

s Other actions against permanent, probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

Thus, in these situations, the Cornmission found that the administrative appeal required by
Government Code section 3304 constitutes a new program or higher level of service and
imposes “costs mandated by the state” under Government Code section 17514.

Compensation and Timing of an Interrogation

Governrnent Code section 3303 describes the procedures for the interrogation of a peace officer.
The procedures and rights given to peace officers under section 3303 do not apply to any
interrogation in the normal course of duty, counseling, instruction, or informal verbal admonition
by a supervisor. In addition, the requirements do not apply to an investigation concerned solely
and directly with alleged criminal -acfivities.>

Government Code section 3303, subdivision (a), establishes procedures for the timing and
compensation of a peace officer subject to investigation and interrogation by an employer.

This section requires that the interrogation be conducted at a reasonable hour, preferably at a
time when the peace officer is on duty, or during the “normal waking hours” of the peace
officer, unless the seriousness of the investigation requires otherwise. If the interrogation takes
place during the off-duty time of the peace officer, the peace officer “shall” be compensated
for the off-duty time in accordance with regular department procedures.

The claimant contended that Government Code section 3303, subdivision (a), results in the
payment of overtime to the investigated employee and, thus, imposes reimbursable state
mandated activities. The claimant stated the following:

“If a typical police department works in three shifts, such as the Police
Department for this City, two-thirds of the police force work hours [that are] not
consistent with the work hours of Investigators in the Internal Affairs section.

3 Gov. Code, § 3303, subd. ().
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Even in a smaller department without such a section, hours conflict if command
staff assigned to investigate works a shift different than the employees
investigated. Payment of overtime occurs to the employees investigated or those
performing the required investigation, or is at least a potential risk to an
employer for the time an employee is interrogated pursvant to this section.

»

The Commission agreed. Conducting the investigation when the peace officer is on duty, and
compensating the peace officer for off-duty time in accordance with regular department
procedures are new requirements not previously imposed on local agencies and school districts.

Accordingly, the Commission found that Government Code section 3303, subdivision (a),
constitutes a new program or higher level of service under article XIII B, section 6 of the
California Constitution and imposes “costs mandated by the state” under Governrnent Code
section 175 14.

Notice Prior to Interrogation

Government Code section 3303, subdivisions (b) and (c), require the employer, prior to
interrogation, to inform and provide notice of the nature of the investigation and the identity of
all officers participating in the interrogation to the employee.

The Commission recognized that under due process principles, an employee with a property
interest is entitled to notice of the disciplinary action proposed by the employer.® Thus, an
employee is required to receive notice when the employee receives a dismissal, suspension,
demotion, reduction in salary or receipt of a written reprimand. Due process, however, does
not require notice prior to an investigation or interrogation since the employee has not yet been
charged and the employee’s salary and employment position have not changed.

Accordingly, the Commission found that providing the employee with prior notice regarding
the nature of the interrogation and identifying the investigating officers constitutes a new
program or higher level of service under article XIII B, section 6 of the California Constitution
and imposes “costs mandated by the state” under Government Code section 17514,

Tape Recording of Interrogation

Government Code section 3303, subdivision (g), provides, in relevant part the following:

“The complete interrogation of a public safety officer may be recorded. If a
tape recording is made of the interrogation, the public safety officer shall have
access to the tape if any further proceedings are contemplated or prior to any
further interrogation at a subsequent time. . . . The public safety officer being
interrogated shall have the right to bring his or her own recording device and
record any and all aspects of the interrogation. ” (Emphasis added.)

The claimant contended that the activity of tape recording the interrogation and providing the
peace officer with the tape recording of the interrogation as specified in section 3303,
subdivision (g), constitute reimbursable state mandated activities. The claimant stated the
following:

% Skelly, supra, 15 Cal.3d 194.
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“As shown above, Government Code, section 3303 (g) allows the interrogation
of a peace officer to be tape recorded. The section is silent as to whom may
record the interrogation, and who may request that the session be recorded. In
practice, the employee will almost always request to record the interrogation.
As the employee desires to record same, the employer is faced with the
requirement of also tape recording the interrogation in order to assure that the
employee’s tape is not edited, redacted, or changed in any manner, and to have
a verbatim record of the proceedings.

At the hearing, Ms. Dee Contreras, Director of Labor Relations for the City of Sacramento,
testified as follows:

“If the employee comes in and tapes, and, trust me, they all come in and tape,
if they’re sworn peace officers, their attorneys come in with tapes. You wind
up with two tape recorders on a desk. If they tape and we do not, then they
have a record that we do no have or we must rely on a tape created by the
employee we are investigating. That would not be a wise choice, from the
employer’s perspective. ”

“If we take notes and they tape, our notes are never going to be exactly the
same as the tape is going to be if it’s transcribed, so we wind up with what is
arguably an inferior record to the record that they have. »

“So it is essentially - - it says they may tape but the practical application of that
is: For everybody who comes in with a tape recorder to tape, which is
virtually every peace officer, we then must tape. ”®

The Department of Finance disagreed and contended that the test claim statute does not require
local agencies to tape the interrogation. The Department further contended that if the local
agency decides to tape the interrogation, the cost of providing the tape to the officer is required
under the due process clause.

Based on the evidence presented at the hearing, the Commission recognized the reality faced by
labor relations’ professionals in their implementation of the test claim legislation. Accordingly,
the Commission found that tape recording the interrogation when the employee records the
interrogation is a mandatory activity to ensure that all parties have an accurate record. The
Commission’s finding is also consistent with the legislative intent to assure stable employer-
employee relations are continued throughout the state and that effective services are provided to

the people. *

37 Claimant’s comments to Draft Staff Analysis.
® August 26, 1999 Hearing Transcript, page 18, lines 7-2 1.

¥ This finding is consistent with one of the principles of statutory construction that “where statutes provide for
performance of acts or the exercise of power or authority by public officers protecting private rights or in public
interest, they are mandatory. » (3 Sutherland, Statutory Construction (Sth ed. 1992) § 57.14, p. 36.) See also
section 1183.1 of the Commission’s regulations, which provides that the parameters and guidelines adopted on a
mandated program shall provide a description of the most reasonable methods of complying with the mandate.
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The Commission also recognized that Government Code section 3303, subdivision (g),
requires that the employee shall have access to the tape if any further proceedings are
contemplated or prior to any further interrogation at a subsequent time. The Commission
found that providing the employee with access to the tape prior to a further interrogation at a
subsequent time is a new activity and, thus, constitutes a new program or higher level of
service.

However, the Commission found that providing the employee with access to the tape if further
proceedings are contemplated does not constitute a new program or higher level of service
when the further proceeding is a disciplinary action protected by the due process clause.

Under certain circumstances, due process already requires the employer to provide an
employee who holds either a property or liberty interest in the job with the materials upon
which the disciplinary action is based.

Accordingly, the Commission found that even in the absence of the test claim legislation, the
due process clause requires employers to provide the tape recording of the interrogation to the
employee when:

o A permanent employee is dismissed, demoted, suspended, receives a reduction in pay
or a written reprimand; or

¢ A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal®; and when

¢ The disciplinary action is based, in whole or in part, on the interrogation of the
employee.

Under these circumstances, the Commission found that the requirement to provide access to
the tape recording of the interrogation under the test claim legislation does not impose a new
program or higher level of service because this activity was required under prior law through
the due process clause. Moreover, pursuant to Government Code section 17556, subdivision
(c), the costs incurred in providing access to the tape recording merely implements the
requirements of the United States Constitution.

However, when the further proceeding does not constitute a disciplinary action protected by
due process, the Commission found that providing the employee with access to the tape is a
new activity and, thus, constitutes a new program or higher level of service.

In sum, the Commission found that the following activities constitute reimbursable state
mandated activities :

o Tape recording the interrogation when the employee records the interrogation.

e Providing the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories:

(a) The further proceeding is not a disciplinary action;

“ Skelly, supra; Ng, supra; Civil Service Assn., supra; Stanton, supra; Murden, supra.
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(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ability to find future employment);

(c) The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

(d) The further proceeding is a denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit;

(e) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.

Documents Provided to the Employee

Government Code section 3303, subdivision (g), also provides that the peace officer “shall” be
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports
or complaints made by investigators or other persons, except those that are deemed to be
confidential.

The Department of Finance and the SPB contended that the cost of providing copies of
transcripts, reports and recordings of interrogations are required under the due process clause
and, thus, do not constitute a reimbursable state mandated program.

In Pasadena Police Officers Association, the California Supreme Court analyzed Government
Code section 3303, noting that it does not specify when an officer is entitled to receive the
reports and complaints. The court also recognized that section 3303 does not specifically
address an officer’s due process entitlement to discovery in the event the officer is charged
with misconduct . Nevertheless, the court determined that the Legislature intended to require
law enforcement agencies to disclose the reports and complaints to an officer under
investigation only affer the officer’s interrogation. **

The Commission recognized that the court’s decision in Pasadena Police Officers Association
is consistent with due process principles. Due process requites the employer to provide an
employee who holds either a property or liberty interest in the job with a copy of the charges
and materials upon which the disciplinary action is based when the officer is charged with
misconduct .*? -

Accordingly, even in the absence of the test claim legislation, the Commission found that the
due process clause requires the employer to provide a copy of all investigative materials,
including non-confidential complaints, reports and charges when, as a result of the
interrogation,

* Pasadena Police Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 564, 575 (Exhibit A, Bates page 0135).
214, at 579.
 Skelly, supra.
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s A permanent employee is dismissed, demoted, suspended, receives a reduction in pay
or a written reprimand; or

« A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these circumstances, the requirement to produce documents under the test claim
legislation does not impose a new program or higher level of service because this activity was
required under prior law through the due process clause. Moreover, the Commission
recognized that pursuant to Government Code section 17556, subdivision (c), the costs
incurred in providing the investigative materials in the above circumstances would not
constitute “costs mandated by the state” since producing such documentation merely
implements the requirements of the United States constitution.

However, the Commission found that the due process clause does not require employers to
produce the charging documents and reports when requested by the officer in the following
circumstances:

(a) When the investigation does not result in disciplinary action; and
(b) When the investigation results in:

« A dismissal, demotion, suspension, salary reduction or written reprimand received
by a probationary or at-will employee whose liberty interest is not affected (i.e. ; the
charges supporting the dismissal do not harm the employee’s reputation or ability to
find future employment) ;

« A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

« A denial of promotion for a permanent, probationary or at-will employees for
reasons other than merit, or

» Other actions against a permanent, probationary or at-will employee that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

The Department of Finance and the State Personnel Board disagreed with this conclusion.
They contended that “State civil service probationary or at-will employees are entitled to [the
due process rights prescribed by] Skelly . . .. by the State Personnel Board” to the charging
documents and reports and, thus, Governrnent Code section 3303, subdivision (g), does not
constitute a reirnbursable state mandated program with respect to these employees. However,
they cited no authority for this proposition.

The Department of Finance and the State Personnel Board also contended that Government
Code section 3303, subdivision (g), does not constitute a reimbursable state mandated program
when a permanent employee is transferred based on their assertion that a transfer is covered by
the due process clause. As noted earlier, the Commission disagreed with this contention and
found that a permanent employee does not enjoy the rights prescribed by the due process
clause when the employee is transferred.
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Accordingly, in the circumstances described above, the Commission found that producing the
documents required by Government Code section 3303, subdivision (g), constitutes a new
program or higher level of service and imposes “costs mandated by the state” under
Government Code section 175 14.

Representation at Interrogation

Governrnent Code section 3303, subdivision (i), provides that the peace officer “shall” have
the right to be represented during the interrogation when a formal written statement of charges
has been filed or whenever the interrogation focuses on matters that are likely to result in
punitive  action.

The claimant contended that Government Code section 3303, subdivision (i), results in
reimbursable state mandated activities since additional professional and clerical time is needed
to schedule the interview when the peace officer asserts the right to representation.

The Commission disagreed with the claimant’s contention. Before the enactment of the test

claim legislation, peace officers had the same right to representation under Government Code
sections 3500 to 35 10, also known as the Meyers-Milias-Brown Act (MMBA). The MMBA
governs labor management relations in California local governments, including labor relations
between peace officers and employers .*

Government Code section 3503, which was enacted in 1961, provides that employee
organizations have the right to represent their members in their employment relations with
public agencies. The California Supreme Court analyzed section 3503 in Civil Service
Association v. City and County of San Francisco, a case involving the suspension of eight civil
service employees. The court recognized an employee’s right to representation under the
MMBA in disciplinary actions.

“We have long recognized the right of a public employee to have his counsel
represent him at disciplinary hearings. (Steen v. Board of Civil Service Commr.
(1945) 26 Cal.2d 7 16, 727, [Citations omitted.]) While Sfeen may have dealt
with representation by a licensed attorney, the right to representation by a labor
organization in the informal process here involved seems to follow from the
right to representation contained in the Meyers-Milias-Brown Act and the right
to representation recognized in Steen. %

Peace officers employed by school districts have similar rights under the Educational
Employment Relations Act, beginning with Government Code section 3540.%

Based on the foregoing, the Commission found that the right to representation at the
interrogation under Government Code section 3303, subdivision (i), does not constitute a new

“ Santa Clara County Dist. Attorney Investigators Assn. v. County of Santa Clara (1975) 51 Cal.App.3d 255.
 Civil Service Assn., supra, 22 Cal.3d 552, 568.

 Government Code section 3543.2, which was added in 1975 (Stats. 1975, c. 961) provides that school district
employees are entitled to representation relating to wages, hours of employment, and other terms and conditions
of employment.
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program or higher level of service under article XIII B, section 6 of the California
Constitution.

Adverse Cornrnents in Personnel File

Government Code sections 3305 and 3306 provide that no peace officer “shall” have any
adverse comment entered in the officer’s personnel file without the peace officer having first
read and signed the adverse comment .*’ If the peace officer refuses to sign the adverse
comment, that fact “shall” be noted on the document and signed or initialed by the peace
officer. In addition, the peace officer ““shall” have 30 days to file a written response to any
adverse comment entered in the personnel file. The response “shall” be attached to the
adverse comment. |

Thus, the Cornmission determined that Government Code sections 3305 and 3306 impose the
following requirements on employers:

» To provide notice of the adverse comment;*
» To provide an opportunity to review and sign the adverse comment;
» To provide an opportunity to respond to the adverse comment within 30 days; and

+ To note on the document that the peace officer refused to sign the adverse comment and
to obtain the peace officer’s signature or initials under such circumstances.

The claimant contended that county employees have a pre-existing statutory right to inspect and
respond to adverse comments contained in the officer’s personnel file pursuant to Government
Code section 3 1011. The claimant further stated that Labor Code section 1198.5 provides city
employees with a pre-existing right to review, but not respond to, adverse connnents. Thus,
the claimant contended that Government Code sections 3305 and 3306 constitute a new
program or higher level of service under article XIII B, section 6 of the California

Constitution.

As described below, the Comrnission found that Government Code sections 3305 and 3306
constitute a partial reimbursable state mandated program.

Due Process

Under due process principles, an employee with a property or liberty interest is entitled to
notice and an opportunity to respond, either orally or in writing, prior to the disciplinary action
proposed by the employer.” If the adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written reprimand for a

1 The court in Aguilar v. Johnson (1988) 202 Cal. App. 3d 24 1, 249-252, held that an adverse comment under
Government Code sections 3305 and 3306 include comments from law enforcement personnel and citizen
complaints.

* The Commission found that notice is required since the test claim legislation states that “no peace officer shall
have any adverse comment entered in the officer’s personnel file without the peace officer having first read and
signed the adverse comment. ” Thus, the Commission found that the officer must receive notice of the comment
before he or she can read or sign the document.

 Skelly, supra, 15 Cal.3d 194.
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permanent peace officer or harms the officer’s reputation and opportunity to find future
employment, then the provisions of the test claim legislation which require notice and an
opportunity to review and file a written response are already guaranteed under the due process
clause. ® Under such circumstances, the Cornmission found that the notice, review and
response requirements of Government Code sections 3305 and 3306 do nof constitute a new
program or higher level of service pursuant to article XIII B, section 6 of the California
Constitution. Moreover, the Cormnission recognized that pursuant to Government Code
section 17556, subdivision (c), the costs incurred in providing notice and an opportunity to
respond do not impose “costs mandated by the state”.

However, the Cornrnission found that under circumstances where the adverse comment affects
the officer’s property or liberty interest as described above, the following requirements
imposed by the test claim legislation are not required by the due process clause:

. Obtaining the signature of the peace officer on the adverse comment, or

s Noting the peace officer’s refusal to sign the adverse comment and obtain the peace
officer’s signature or initials under such circumstances.

The Department of Finance and the State Personnel Board stated the following: “If the
adverse comment can be considered a ‘written reprimand,” however, the POBOR required
‘notice’ and the ‘opportunity to respond’ may already be required by due process. The extent
of due process due an employee who suffers an official reprimand is not entirely clear. ”

The Cornmission agreed that if the adverse comment results in, or is considered a written
reprimand, then notice and an opportunity to respond is already required by the due process
clause and are not reimbursable state mandated activities. However, due process does not
require the local agency to obtain the signature of the peace officer on the adverse comment, or
note the peace officer’s refusal to sign the adverse comment and obtain the peace officer’s
signature or initials under such circumstances. Accordingly, the Cornmission found that these
two activities required by the test claim legislation when an adverse comment is received
constitute a new program or higher level of service and impose “costs mandated by the state”
under Government Code section 17514 even where there is due process protection.

The Legislature has also established protections for local public employees similar to the
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to
the test claim legislation. These statutes are discussed below.

Existing Statutory Law Relating to Counties

Government Code section 3 101 1, enacted in 1974,%' established review and response
protections for county employees. That section provides the following:

“Every county employee shall have the right to inspect and review any official
record relating to his or her performance as an employee or to a grievance

% Hopson, supra, 139 Cal.App.3d 347.
31 Stats. 1974, c. 315.
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concerning the employee which is kept or maintained by the county; provided,
however, that the board of supervisors of any county may exempt letters of
reference from the provisions of this section.

The contents of such records shall be made available to the employee for
inspection and review at reasonable intervals during the regular business hours
of the county.

The county shall provide an opportunity for the employee to respond in writing,
or personal interview, to any information about which he or she disagrees.
Such response shall become a permanent part of the employee’s personnel
record. The employee shall be responsible for providing the written responses
to be included as part of the employee’s permanent personnel record.

This section does not apply to the records of an employee relating to the
investigation of a possible criminal offense. ” (Emphasis added .)

Therefore, the Commission determined that under existing law, counties are required to
provide a peace officer with the opportunity to review and respond to an adverse comment if
the comment does not relate to the investigation of a possible criminal offense.”> Under such
circumstances, the Commission found that the review and response provisions of Government
Code sections 3305 and 3306 do not constitute a new program or’higher level of service.

However, even if the adverse comment does not relate to the investigation of a possible
criminal offense, the Commission found that the following activities required by the test claim
legislation were not required under existing law:

« Providing notice of the adverse comment; and
. Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or
higher level of service and impose “costs mandated by the state” under Government Code
section 175 14.

Furthermore, the Commission found that when the adverse comment does relate to the
investigation of a possible criminal offense, the following activities constitute a new program
or higher level of service and impose ‘“costs mandated by the state” under Government Code
section 175 14:

« Providing notice of the adverse comment;
« Providing an opportunity to review and sign the adverse comment; and

» Obtaining the signature of the peace officer on the adverse comment; or

%2 The Commission found that Government Code section 3 1011 does not impose a notice requirement on counties
since section 3 10 11 does not require the county employee fo review the comment before the comment is placed in
the personnel file.
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s Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to Cities and Special Districts

Labor Code section 1198.5, enacted in 1975 ,* established review procedures for public
employees, including peace officers employed by a city or special district. At the time the test
claim legislation was enacted, Labor Code section 1198.5 provided the following:

“(a) Every employer shall at reasonable times, and at reasonable intervals as
determined by the Labor Commissioner, upon the request of an employee,
permit that employee to inspect such personnel files which are used or have
been used to determine that employee’s qualifications for employment,
promotion, additional compensation, or termination or other disciplinary action.

(b) Each employer subject to this section shall keep a copy of each employee’s -
personnel file at the place the employee reports to work, or shall make such file
available at such place within a reasonable period of time after a request therefor
by the employee. A public employer shall, at the request of a public employee,
permit the employee to inspect the original personnel files at the location where
they are stored at no loss of compensation to the employee.

(c) This section does not apply to the records of an employee relating to the
investigation of a possible criminal offense. It shall not apply to letters of
reference.

(d) If a local agency has established an independent employee relations board or
cornmission, any matter or dispute pertaining to this section shall be under the
jurisdiction of that board or commission, but an employee shall not be
prohibited from pursuing any available judicial remedy, whether or not relief
has first been sought from a board or cornmission.

(e) This section shall apply to public employers, including, but not limited to,
every city, county, city and county, district, and every public and quasi-public
agency. This section shall not apply to the state or any state agency, and shall
not apply to public school districts with respect to employees covered by Section
4403 1 of the Education Code. Nothing in this section shall be construed to limit
the rights of employees pursuant to Section 31011 of the Government Code or
Section 87031 of the Education Code, or to provide access by a public safety
employee to confidential preemployment information. ”** (Emphasis added.)

Therefore, the Commission determined that under existing law, cities and special districts are
required fo provide a peace officer the opportunity to review the adverse comment if the

® Stats. 1975, c. 908, § 1.

3¢ Labor Code section 1198.5 was amended in 1993 to delete all provisions relating to local public employers
(Stats. 1993, c. 59.) The Legislature expressed its intent when enacting the 1993 amendment “to relieve local
entities of the duty fo incur unnecessary expenses.. . ”
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comment does not relate to the investigation of a possible criminal offense? Under such
circumstances, the Commission found that the review provisions of Governrnent Code sections
3305 and 3306 do not constitute a new program or higher level of service.

However, even if the adverse comment does not relate to the investigation of a possible
criminal offense, the Commission found that the following activities required by the test claim
legislation were not required under existing law:

» Providing notice of the adverse comment;
» Providing an opportunity to respond to the adverse comment within 30 days; and
. Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or

higher level of service and impose “costs mandated by the state” under Government Code
section 175 14.

Furthermore, the Commission found that when the adverse comment does relate to the

investigation of a possible criminal offense, the following activities constitute a new program
or higher level of service and impose “costs mandated by the state” under Government Code
section 175 14:

= Providing notice of the adverse comment;

« Providing an opportunity to review and sign the adverse comment;

=« Providing an opportunity to respond to the adverse comment within 30 days; and
= Obtaining the signature of the peace officer on the adverse comment; or

s Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to School Districts

Education Code section 4403 1 establishes notice, review and response protections to peace
officers employed by school districts. Section 4403 1 provides in relevant part the following:

“(a) Materials in personnel files of employees that may serve as a basis for
affecting the status of their employment are to be made available for the
inspection of the person involved.

“(d) Information of a derogatory nature, except [ratings, reports, or records
that were obtained in connection with a promotional examination], shall not be
entered or filed unless and until the employee is given notice and an

opportunity to review and comment thereon. An employee shall have the right

% The Commission found that Labor Code section 1198.5 does not impose a notice requirement on counties since

section 1198.5 does not require the city or special district employee to review the comment before the comment is
placed in the personnel file.
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to enter, and have aftached to any derogatory statement, his own comments
thereon....” (Emphasis added.)

Education Code section 87031 provides the same protections to community college district
employees.

Therefore, the Comrnission determined that existing law, codified in Education Code sections
44031 and 87031, requires school districts and community college districts to provide a peace
officer with notice and the opportunity to review and respond to an adverse comment if the
comment was not obtained in connection with a promotional examination. Under such
circumstances, the Commission found that the notice, review and response provisions of
Government Code sections 3305 and 3306 do not constitute a new program or higher level of
service.

However, even when Education Code sections 44031 and 87031 apply, if the adverse comment
was not obtained in connection with a promotional examination, the Cornmission found that the
following activities required by the test claim legislation were not required under existing law:

» Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or
higher level of service and impose ““‘costs mandated by the state” under Government Code
section 175 14. :

Furthermore, the Commission found that when the adverse comment is obtained in connection
with a promotional examination, the following activities constitute a new program or higher

level of service and impose “costs mandated by the state” under Government Code section
17514: '

s Providing notice of the adverse comment;

« Providing an opportunity to review and sign the adverse comment;

. Providing an opportunity to respond to the adverse comment within 30 days; and
« Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

CONCLUSION

% Education Code sections 4403 | and 8703 ! were derived fiom Education Code section 13001.5, which was
originally added by Statutes of 1968, Chapter 433.
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Based on the foregoing analysis, the Comrnission concluded that the test claim legislation
constitutes a partial reimbursable state mandated program pursuant to article XIII B, section 6
of the California Constitution for the following reimbursable activities:

1. Providing the opportunity for an administrative appeal for the following disciplinary actions
(Gov. Code, § 3304, subd. (b))

« Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (i.e. ; the
charges supporting a dismissal do not harm the employee’s reputation or ability to find
future employment);

. Transfer of permanent, probationary and at-will employees for purposes of punishment;

+ Denial of promotion for permanent, probationary and at-will employees for reasons
other than merit; and

« Other actions against permanent, probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

2. Conducting an interrogation of a peace officer while the officer is on duty, or compensating
the peace officer for off-duty time in accordance with regular department procedures.
(Gov. Code, § 3303, subd. (a).)

3. Providing prior notice to the peace officer regarding the nature of the interrogation and
identification of the investigating officers. (Gov. Code, § 3303, subds. (b) and (c).)

4. Tape recording the interrogation when the employee records the interrogation. (Gov.
Code, § 3303, subd. (g).)

5. Providing the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories (Gov. Code, § 3303, subd. (g)):

(a) The further proceeding is not a disciplinary action;

(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ability to find future employment);

(c) The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishrnent;

(d) The further proceeding is a denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit;

(e) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.
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6. Producing transcribed copies of any notes made by a stenographer at an interrogation, and
reports or complaints made by investigators or other persons, except those that are deemed
confidential, when requested by the officer in the following circumstances (Gov. Code,

§ 3303, subd. (g)):

(a) When the investigation does not result in disciplinary action; and
(b) When the investigation results in:

» A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e. ; the charges supporting the dismissal do not harm the employee’s
reputation or ability to find future employment);

« A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

+ A denial of promotion for a permanent, probationary or at-will employee for
reasons other than merit, or

s Other actions against a permanent, probationary or at-will employee that result
in disadvantage, harm, loss or hardship and impact the career of the employee.

6. Performing the following activities upon receipt of an adverse comment (Gov. Code, §§
3305 and 3306):

School Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then schools are entitled to reimbursement for:

+ Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

« Providing notice of the adverse comment;
« Providing an opportunity to review and sign the adverse comment;

« Providing an opportunity to respond to the adverse comment within 30 days;
and

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.
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(¢) If an adverse comment is not obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

* Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Counties

(@) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then counties are entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

» Providing notice of the adverse comment;
e Providing an opportunity to review and sign the adverse comment;

« Providing an opportunity to respond to the adverse comment within 30 days;
and

¢ Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then counties are entitled to reimbursement for the following activities:

» Providing notice of the adverse comment; and
o Obtaining the signature of the peace officer on the adverse comment; or

¢ Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Cities and Special Districts

(@) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then cities and special districts are entitled to reimbursement for:
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. Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities

= Providing notice of the adverse comment;
» Providing an opportunity to review and sign the adverse comment;

« Providing an opportunity to respond to the adverse comment within 30 days;
and

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

= Providing notice of the adverse comment;

* Providing an opportunity to respond to the adverse comment within 30 days;
and

« Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.
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F/mandates/4499/adoptedPG
Adopted: July 27,2000 ~
Corrected: August 17, 2000

PARAMETERS AND GUIDELINES
Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178; .
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights
I SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and-effective law enforcement
services, the Legislature enacted Governiment Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBAR).

The test claim legislation prov1des procedural protections to peace officers employed by
local agencies and school districts! when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file. The protections required by the test claim legislation apply to peace
officers classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees), and peace ofﬁcers on
probation who have not reached permeanent status, -

On November 30, 1999, the Commission adopted its Statement of Decision that the test
claim legislation constitutes a partial reimbursable state mandated program within the

meaning of article X1II B, section 6 of the California Constitution and Govemment Code
section 17514,

II. ELIGIBLE CLAIMANTS

. Counties, cmes a city and county, school dlstncts and speclal districts that employ peace
officers are eligible claimants.

111 PERIOD OF REIMBURSEMENT

At the time this test claim was filed, Section 17557 of the Government Code stated that a
test claim must be submitted on or before December 31 following & given fiscal year to
establish eligibility for reimbursement for that fiscal year. On December 21, 1995, the
City of Sacramento filed the test claim for this mandate. Therefore, costs incurred for
Statutes of 1976, Chapter 465; Statutes of 1978, .Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367, Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and Statutes of 1950,
Chapter 675 are eligible for rclmbursement on or after July 1, 1994,

' Government Code section 3301 states; “For purposes of this chapter, the term public safety officer means
all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e),
830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 of the Penal Code,"
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Actual costs for one fiscal year shall be included in each claim; Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section

17561, subdivision (d)(1) of the Government Code, all claims for refmbursement of initial

years’ costs shall be submitted within 120 days of notification by the State Controller of
the issuance of claiming instructions. .

If tota) costs for a given yeﬁrrdo, not exceed $200, no reimbursement shall be allowed,
except as-otherwise allowed by Government Code section 17564,
Iv. REIMBURSABLE ACTIVI’I‘IE_S-

For each eligible claimant, all direct and indirect costs of labor, supplies and services,
training and travel for the performance of the following activities; are ehglble for
reimbursement: '

A. Administrative Activities (On-going Activities)

1. Developing or updating internal pdlicies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities

2. Attendance at specific training for human resources, law enforcement and lcgal
counsel rega:dmg the requirements of the mandate.

3. Updatmg the status of the POBAR cases.
B. 'Adminisirative Appeal '

1. Reimbursétiieitt period of July 1, 1994 through December 31, 1998 — The :
adminisirative appeal activities l1stad below apply to permancnt employees, at-will
empldyees, and probatiofisry employees.

Providing the opportunity for, and the conduct of an administrative appeal for the
following disciplinary actions (Gov. Code, § 3304, subd. (b)):

s Dismissal, demotion, suspension, salary reduc’uon or written reprimand
received by probationary and at-will employees-whose-liberty interest are not
affected (i.e.: the charges supporting a dismissal do not harm the employee’s
reputation or ability to ﬁnd future employmennt);

» Transfer of permanent, probatlonary and at-will employces for purposes of
punishment;

» Denial of promotion for permanent, plobatlonary and at-w111 employees-for
reasons other than merit; and

«  Other actions against permanent, probationary and at-will employees that result
in disadvantage, harm, loss or hardship and impact the career opportunities of
the employee.

Included in the foregoing are the preparation and réview of the vatious documents to
comifience and ptoceed with the adiministiative hedring; legal reviéw and assistance
with the conduct of the adrhinistrative hearing; préparation and servite of subpoenas, "
witness fees; and salaries of employee witnesses, including overtime; the time and
labor of the administrative body and its attendait clerical services; the préeparstion and
service of any rulings or orders of the administrative body.
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2. Reimbursement period beginning January 1, 1999 — The administrative appeal
activities listed below apply to permanent employees and the Chief of Police. -

Providing the opportunity for, and the conduct of an administrative appeal for the
following disciplinary actions (Gov. Code, § 3304, subd. (b)):

» Dismissal, demotion, suspension, salary reduction or written reprimand .
received by the Chief of Police whose liberty interest is not affected (i.e.: the
charges supporting a dismissal do not harm the employee’s 1eputatlon or ability -
to find future employment),

+ Transfer of permanent- cmployees for purposes of punishment;
» Denial of promotion for permanent employees for reasons other than merit; and

+ Other actions against permanent employees or the Chief of Police that result in
disadvantage, harm, loss or hardship and unpaot the career opportunities of the
employee.

Included in the foregoing are the preperation and review of the various documents to
commence and proceed with the administrative hearing; legal review and assistance
with the conduct of the administrative hearing; preparation and service of subpoenas,
witness fees, and salaries of employee witnesses, including overtime; the time and
labor of the administrative body and its attendant clerical services; the preparation and
service of any rulings or orders of the administrative body.

C. Interropations

Claimants are eligible for reimbursement for the performance of the activities listed in-
this section only when a peace officer is under investigation, or becomes a witness to
an incident under investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employing public safety department, that could

lead to dismissal, demotion, suspension, reduction in salary, wnttenlepnmand or
‘uansfm for purposes of punishment. (Gov. Code, § 3303 2

' .C1a1mants are not eligible for reimbursement for the achvmes listed in this section

when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact -
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with a]lcged
criminal activities. (Gov. Code, § 3303, stibd. (i).)

1. When 1oqu1red by the seriousness of the investigation, compensating the peace
officer for interrogations occwring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (2).)

Included in the foregoing is the preparation and review of overtime compensation
requests,

2. Proﬁiding prior notice to the peace officer regarding the nature of the interrogation
and identification of the investigating officers. (Gov. Code, § 3303, subds. (b)
and (c).)’

- Included in the foregoing is the review of agency complaints or other documents to
prepare the notice of interrogation; determination of the investigating officers;
redaction of the agency complaint for names of the complainant or other accused
parties or witnesses or confidential information; preparation of notice or agency
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complaint; review by counsel; and presentation of notice or ageney complaint to
peace officer.

3. Tape recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Included inthe foregoing is the cost of tape and storage, and the cost of
transcription. -

" 4. Providing the peace officer employee with access to the tape prior to ary further

. interrogation at a subsequent time, or if any further proceedings are contemplated
and the further proceedings fall within the following categones (Gov. Code, § 3303,
subd. (g));

a) The further proceeding is not a disciplinary action;

b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest i8 not affected (i.e,, the charges supporting the dismissal does not harm the
employeé’s reputation or ability to find future employment);

c) The further proceeding is a transfer of a permanent, probationary:or at-will
employee for purposes of punishment;

d) The furthier proceeding is a deniél of promotion for a permanerit, probationary or
at-will employee for reasons other than merit;

e) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm loss or hardship and impacts the career
of the employse. :

Included in the foregoing is the cost of tape copying.’

5. Producing transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or othey
persons, except those that are deemed confidential, when requested by the officer,
in the followmg circumstances (Gov. Code, § 3303, subd. (g)):

a) When thc mvest1gat10n does not result in dlsclphnary action; and
b) When the mvestlgatlon results i '

e A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employse whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not hann the
employee’s reputation or ability to find fu‘turc employment);

¢ A transfer of a permanent, probationary or at-will employee for purposes of
punishment; .

+ A denial of promotion for a permanent, probationary or at-will employee
for réasons other than merit; or

o Other actions against a permanent, probationary or at-wﬂl employce that
result in disadvantage, harm loss or har dslup and impact the career of the
employee.

- Included in the foregoing is the review of the.complaints, notes or tape recordings
for issnes of confidentiality by law enforcement, human relations or counsel; cost
of processing, service and retention of copies.
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D. Adverse Comment

Performing the following activities upon receipt of an adverse comment (Gov, Code,
§§ 3305 and 3306):

School Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or writter reprimand for a permanent peace
officer, or harms the officer’s reputatior and opportunity to find future
employment, then schools are entitled to reimbursement for:

s+  Obtaining the signature of the peace officer on the adyerse comment; or

* Noting the peace officer’s refusal to sign the adverse comment on the document
and, obtammg the si ignature or mmals of the peace officer under such
circumstances.

(b) If an adverse comment is obtained in connection with & promotional examination,
then school districts are entitled to reimbursement for the followitig activities:

«  Providing notice of the adverse comment;
. P10v1dmg an oppor’mmty to feview and sign the adverse comment;

s Providing an opportumty to respond to the adversc comment within 30 days
and

s ' Noting the peace officer’s refusal fo sign the adverse comment on the document
and: obtaining the s1gnature or initials of the’ peace officer under such
circiimstances.

(c) If an adverse comment is not obtained in connection with a promotional
exammatlon then school districts ai® entitled to rclmbursement for:

e Obtaining the 51gnat11re of the peace officer on the adverse comment; or

e Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Counties

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reptimand for a permanent peace
" officer, or harmsth& officer’s repitation and opportunity to find future.
employment, then sehoels counties are entitled to reimburseinent for:

« Obtaining the signature of the peace officét on the ddverse comiient; or

» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or nutlals of the peace ofﬁcm under such
circumstances. "

(b) If an adverte comment /s related to the investigation of & possible cri_m'mal offense,
then counties are entitled to reimbursement for the following activities:

s Providing notice of the adverse comment;

"« Providing an opportunity to review and sign the adverse comment;
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» Providing an opportunity to regpond to the adverse comment within 30 days;
and :

» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances,

.(c) If an adverse comment is nof related to the investigation of a-possible criminal
" offense, then counties obtained are entitled to reimbursement for:

» Providing notice of the adverse comment: and
¢ Obtaining the signahire of the incace officer on the adverse comment; or

‘s Noting the peace officer’s refusal to sign the adverse commient on the document
and obtaining the signature or uu’uals of the péace officer under such
circumstances.

Cities and’ Succml Districts

(2) If an adverse comment results in the depnva’uon of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future

employmerit, then sehoels- cities and special districts are entitled to reimbursement
for:

»  Obtaining the signature of the peace officer on the adverse comment; or

* Notingthe peace officer’s refusal to sign the adverse comment onvthe do cument
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is 1élated to the investigation of 8 possible criminal 'offense,
then cities and special districts are entitled to 1eu:nbursement for the following
activities:

» Providihg notice of the advetse comment‘
« Providing an opportumty to review and sign the advelse cornment

* Providing an opportunity to respond to the adverse comment within 30 days;
and

s Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances,

(c) fan adverse comment z's not related to the investigation of a possible criminal
offense, then ci_Iies and special districts are entitled to reimbursement for the
following activities:

e Providing notice of the adverse comment;

» Providing an opportunity te respond to the adversé comment within 30 days;
and ' .

« Obtaining the signature of the peace officer on the adverse comment; or
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o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or m.ttm.ls of the peace officer under such
c1roumstances '

Included in‘the foregomg are review of” cucmnstances or decumentation leaelmg to adverse
comment by supervisor, command staff, human resources staff or counsel, including
determination of whether same constitutes an adverse comment; preparation of comment
and review for accuracy,; notification and p1esentatlon of adverse comment to officer and
notificationr concerning rights regarding sameireview of response to adverse comment
attaching same to adverse comment and filing:

V. CLAIM PREPARATION AND SUBMISSION

Claims for reimburseniert must be timely filed and identify each cost element for wlnch
reimbursement is claimed under this mandate, Claimed costs must be identified to each
reimbursable activity identified in Section IV, of this document.

SUPPORTING DOCUMENTATION .
Claimed costs shall be supported'by the fol_l.owiﬁg cost element h:fotmation:
A. Direct Costs . ' ‘

Direct Costs are defified as costs that can be h'aced to speo1ﬁc goods, services, urnts
programs, activities or functions.

Claimed costs shall be’ supported by'the followmg cost element mfonnatwn
1. Salaries and Beneﬁts

Idenitify the employee(s), #nd/or show the elasmﬁcauon of the employeé(s) mvolved
Desciibe the reimbursablé activities-performed afid' specify the actual time devoted to
each rejifibursable activity by each employee, the productive hourly rite, and related
employee benefits.

Reimbursement includes compensation paid for salaries, wages, and emplpyee
benefits. Employee benefits mclude 1e%ular compensation paid to an employee dmmg
periods of authorized absences (e. g., annual leave sick leave) and the employer s
contnbutlons to social sebunty, pension plans, irisurance, and Worker’s compensatlon
insurahce. Employee benefits are el1g1ble for reimbiifsement Wheti.distributed * ;
equitably to all job activities performed by the employee

2. Matenals and Supphes :

Only expenditures that can be identified as a direct cost of this mandate may be
“claimed. List the cost of the materials and supplies consumed specifically for the .
purposes of this mandate. Purchases shall be claimed at the actual price after deducting
cash discounts, rebates and aljgwances received by the claimant. . Supplies that are
_ withdrawn from inventory shall be charged based on a recognized method of costing,
consistently applied.

3. Contract Services, i : -7 ‘
Provide the 11ame(s) of the contractor(s) who performed the services, inclnding airy
fixed contracts for ervices. Describe the reimbirsable act1V1ty(1es) performed by each
named contractor and give the numbet of actual hours spenf on thé activities, if
applicable. Show the inclusivé dates whefi services were pe1fo1med aNd itemize all
costs for those services. Submit contract consultant and attorney invoices with the
claim.
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4, Travel

Travel expenses for mileage, per diem, lodging, end other employee entitlements are
eligible for reimbursement in accordance with the rles of the local jurisdiction.
Provide the name(s) of the traveler(s), purpose of travel, inclusive dates and times of
travel, destination points, and travel costs. -

5. Traliting

The cost of training an employea to perform- the mendated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the
title and subject of the training session, the date(s) attended, and the location.
Remnbursable costs may include salaries and beneﬁts, I'CngllaﬁO]l fees, transportation,
lodgmg, arid per diem,

B. Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose, |
benefiting more than one program and are not duectly assignable to a particular

- department or prograni witliout effoits disproportionate to the resilt achieved. Indirect

costs may includeboth (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government servmes dlstnbuted to other departments based on a systematic
and rational basis throngh a cost allocatxon plan,

Compensation for indirect costs is el1g1ble for reimbursement utlhzmg the procedure
provided in the OMB A-87. Claimants have the option of using 10% of direct labor,
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal ICRP) for the
department if the indirect cost rate claimed exceeds.10%, ' If more than ong dgpartment is
claiming indirect costs for the mandated program, each department must have its own
ICRP prepar ed in accordance with OMB A-87. .An ICRP must be subxmtted with thc
claim when the indirect cost rate exceeds 10%. '

A48 SUPPOR'I‘ING DATA

For audit purposcs all.costs claimed shall be traceable to source documents (e.g .
employee txme records, mvomes receipts, purchase orders, contracts, worksheets,
calendars, declarahons etc.) that show evidence of the validity of such costs and their
1ela’uonshlp to the state mandated program, All documentatlon in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, and all

reimbursement claims are subject to audit during the period specified in Govérmnment Code
section 17558.5, subdivision (a). :

All claims shall identify the nuriber of cases in process at the beginning of the fiscal year,
the nufiber of néw cases added during the fiscal year, the niimbet of ¢ases completed or
closed during the fiscal year, énd the number of cases inprocess at the &nd of the fiscal
year, o ’ :

VIL. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate
shall be deducted from the costs claimed. In addition, reimbursement for this mandate
received from any source, including but not mited to, service fees collected, federal funds
and other state finds shall be identified and deducfed from this claim.
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" VIL STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of
the claim, as specified in the State Controller’s claiming instructions, for those costs
mandated by the State contained herein.
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OFFICE OF THE STATE CONTROLLER
STATE MANDATED COSTS CLAIMING INSTRUCTIONS NO. 2000-11

PEACE OFFICERS PROCEDURAL BILL OF RIGHTS (LOCAL AGENCIES)
OCTOBER 2, 2000

In accordance with Government Code Section (GC) 17561, eligible claimants may submit claims
to the State Controller’s Office (SCO) for reimbursement of costs incurred for state mandated
cost programs. The following are claiming instructions and forms that eligible claimants will use
for the filing of claims for Peace Officers Procedural Bill of Rights (PPBR). These claiming
instructions are issued subsequent to adoption of the program’s parameters and guidelines (P’s &
G’s) by the Commission on State Mandates (COSM).

On November 30, 1999, the COSM determined that the PPBR program establishes costs
mandated by the state according to the provisions listed in the attached P’s & G’s. For your
reference, the P’s & G’s are included as an integral part of the claiming instructions.

Government Code Sections 3300 through 3310, as added and amended by Chapter 465, Statutes
of 1976; Chapters 775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405, Statutes of 1979;
Chapter 1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990, provide procedural protection
for peace officers employed by local agencies when a peace officer is subject to an interrogation
by the employer, is facing punitive action, or receives an adverse comment in his or her
personnel file. This applies to peace officers classified as permanent employees, peace officers
who serve at the pleasure of the local agency, and are terminable without cause (“at will”
employees), and peace officers on probation who have not reached permanent status.

Eligible Claimants

Any city, county, city and county, or special district employing peace officers pursuant to Penal
Code Section 830 and incurring increased costs as a direct result of this mandate is eligible to
claim reimbursement of these costs.

Filing Deadlines

Réimbursement claims for the 1994-95 through 1999-00 fiscal years must be filed with the SCO.,
Claims must be delivered or postmarked on or before January 30, 2001. Annually thereafter,
having received payment for an estimated claim, the claimant must file a reimbursement claim
by January 15" of the following fiscal year. Claims filed after the deadline will be reduced by a
late penalty of 10%, not to exceed $1,000. In order for a claim to be considered properly filed, it
must include any specific supporting documentation requested in the instructions. Claims filed
more than one year after the deadline, or without the requested supporting documentation, will
not be accepted.

Estimated claims filed with the SCO must be postmarked by January 15" of the fiscal year in
which costs will be incurred. However, 2000-01 estimated claims must be filed with the SCO
and postmarked by January 30, 2001. Timely filed claims will be paid before late claims.
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Minimum Claim Cost

GC § 17564(a) provides that no claim shall be filed pursuant to § 17561 unless such a claim
exceeds $200 per program per fiscal year. However, any county as the fiscal agent for special
districts, may submit a combined claim in excess of $200 on behalf of districts within the county
even if an individual claim does not exceed $200. A combined claim must show the individual
claim costs for each eligible district. Once a combined claim is filed, all subsequent fiscal years
relating to the same mandate must be filed in a combined form. The county receives the
reimbursement payment and is responsible for disbursing funds to each participating district. A
district may withdraw from the combined claim form by providing the county and the SCO with
a written notice of its intent to file a separate claim at least 180 days prior to the deadline for
filing the claim. Claims should be rounded to the nearest dollar.

Estimated Claims

Unless otherwise specified in the claiming instructions, local agencies are not required to provide
cost schedules and supporting documents with an estimated claim if the estimated amount does
not exceed the previous fiscal year's actual costs by more than 10%. The claimant can simply
enter the estimated amount on form FAM-27, line (07). However, if the estimated claim exceeds
the previous fiscal year's actual costs by more than 10%, the claimant must complete
supplemental claim forms to support their estimated costs as specified for the program to explain
the reason for the increased costs. If no explanation supporting the higher estimate is provided
with the claim, it will automatlcally be adjusted to 110% of the previous fiscal year's actual
costs.

Reimbursement Claims

Initial reimbursement claims will only bé reimbursed to the extent that expenditures can be
supported and if such information is unavailable, claims will be reduced. In addition, ongoing
reimbursement claims must be supported by documentation as evidence of the expenditures.
Examples of documentation may include, but are not limited to, employee time records that
identify mandate activities, payroll records, invoices, recelpts confracts, travel expense
vouchers, purchase orders, and caseload statistics.

Audit of Costs

All claims submitted to the SCO are reviewed to determine if costs are related to the mandate,
are reasonable and not excessive, and the claim was prepared in accordance with the P’s & G’s
adopted by the COSM. If any adjustments are made to a claim, a "Notice of Claim Adjustment,"
specifying the claim component adjusted, the amount adjusted, and the reason for the adjustment;
will be mailed within 30 days after payment of the claim.

On-site audits will be conducted by the SCO as deemed necessary. Accordingly,. all
documentation to support actual costs claimed must be retained for a period of two years after
the end of the calendar year in which the reimbursement claim was filed or amended regardless
of the year of costs incurred. When no funds are appropriated for initial claims at the time the
claim is filed, supporting documents must be retained for two years from the date of initial
payment of the claim. Claim documentation shall be made available to the SCO on request.
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Retention of Claiming Instructions

The claiming instructions and forms in this package should be retained permanently in your
Mandated Cost Manual for future reference and use in filing claims. These forms should be
duplicated to meet your filing requirements. You will be notified of updated forms or changes to
claiming instructions as necessary.

For your reference, these and future mandated costs claiming instructions and forms can be
found on the Internet at www.sco.ca.gov/ard/local/locreim/index.htm.

Address for Filing Claims

Submit a signed original and a copy of form FAM-27, Claim for Payment, and a copy of all other
forms and supporting documents to:

If delivery is by . h If delivery is by
U.S. Postal Service: other delivery services:
Office of the State Controller Office of the State Controller
Attn: Local Reimbursements Section Attn: Local Reimbursements Section
Division of Accounting and Reporting Division of Accounting and Reporting
P.O. Box 942850 3301 C Street, Suite 500
Sacramento, CA 94250 Sacramento, CA 95816
3 128
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM ~ 4499
Government Code Sections 3300 through
3310, As Added and Amended by Statutes ADQPTION OF
of 1976, Chapter 465; Statutes of 1978, PARAMETERS AND
Chapters 775, 1173, 1174, and 1178; GUIDELINES PURSUANT
Statutes of 1979, Chapter 405; Statutes of TO GOVERNMENT CODE
1930, Chapter 1367, Statutes of 1982, SECTION 17557 AND )
Chapter 994; Statutes of 1989, Chapter TITLE 2, CALIFORNIA
1165; and Statutes of 1990, Chapter 675 - CODE OF REGULATIONS,

: : SECTION 1183.12
And filed December 21, 1995;
By the City of Sacramento, Claimant. (Adepted on July 27, 2000)

ADOPTED PARAMETERS AND GUIDELINES _
The Commission on State Mandates adopted the attached Parameters and Guidelines on

Tuly 27, 2000.

PAULA HIGASH], Exgcutive Director
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_ F/mandates/4499/adoptedPG

Adopted: July 27, 2000 T T — — —

PARAMETERS AND GUIDELINES
Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
A Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights

L SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBAR).

The test claim legislation prov1des procedural protections to peace officers employed by
local agencies and school districts" when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file. The protections required by the test claim legislation apply to peace
officers classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees), and peace officers on
probation who have not reached permanent status.

On November 30, 1999, the Commission adopted its Statement of Decision that the test
claim legislation constitutes a partial reimbursable state mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code
section 17514.

IL ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts that employ peace
officers are eligible claimants.

L. PERIOD OF REIMBURSEMENT

At the time this test claim was filed, Section 17557 of the Government Code stated that a
test claim must be submitted on or before December 31 following a given fiscal year to
establish eligibility for reimbursement for that fiscal year. On December 21, 1995, the
City of Sacramento filed the test claim for this mandate. Therefore, costs incurred for
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and Statutes of 1990,
Chapter 675 are eligible for reimbursement on or after July 1, 1994,

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section w
17561, subdivision (d)(1) of the Government Code, all claims for reimbursement of initial |

! Government Code section 3301 states: “For purposes of this chapter, the term public safety officer means
all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (),
830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 of the Penal Code.”
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years’ costs shall be submitted within 120 days of gpj;ﬁcatlon by the State Controller of

the issuance of claiming instructions. -

If total costs for a given year do not exceed $200, no relmbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES

For each eligible claimant, all direct and indirect costs of labor, supplies and services,
training and travel for the performance of the following activities; are eligible for
reimbursement:

A. Administrative Activities (On-going Activities)

1. Developing or updating internal policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities

2. Attendance at specific training for human resources, law enforcement and legal
counse] regarding the requirements of the mandate.

3. Updating the status of the POBAR cases.
B. Administrative Appeal

1. Reimbursement period of July 1, 1994 through December 31, 1998 — The
administrative appeal activities listed below apply to permanent employees, at-will
employees, and probationary employees.

Providing the opportunity for, and the conduct of an administrative appeal for the
following disciplinary actions (Gov. Code; § 3304, subd. (b)):

¢ Dismissal, demotion, suspension, salary reduction or written reprimand
received by probationary and at-will employees whose liberty interest are not
affected (i.e.: the charges supporting a-dismissal do not harm the employee’s
reputation or ability to find future employment);

o Transfer of permanent, probationary and at-will employees for purposes of
punishment;

e Denial of promotion for permanent, probationary and at-will employees for
reasons other than merit; and

e Other actions against permanent, probationary and at-will employees that resiilt
in disadvantage, harm loss or hardship and impact the career opportunities of
the employee. -

Included in the foregoing are the preparation and review of the various documents to
commence and proceed with the administrative hearing; legal review and assistance
with the conduct of the administrative hearing; preparation and service of subpoenas,
witness fees, and salaries of employee witnesses, including overtime; the time and
labor of the administrative body and its attendant clerical services; the preparation and
service of any rulings or orders of the administrative body.
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2. Reimbursement period beginning January 1, 1999 — The administrative appeal

activities listed below apply to permanent employees and the Chief of Police.

Providing the opportunity for, and the conduct of an administrative appeal for the
following disciplinary actions (Gov. Code, § 3304, subd. (b)):

» Dismissal, demotion, suspension, salary reduction or written reprimand
received by the Chief of Police whose liberty interest is not affected (i.e.: the
charges supporting a dismissal do not harm the employee’s reputation or ability
to find future employment);

e Transfer of permanent employees for purposes of punishment;
e Denial of promotion for permanent employees for reasons other than merit; and

e Other actions against permanent empioyees or the Chief of Police that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

Included in the foregoing are the preparation and review of the various documents to
commence and proceed with the administrative hearing; legal review and assistance
with the conduct of the administrative hearing; preparation and service of subpoenas,
witness fees, and salaries of employee witnesses, including overtime; the time and
labor of the administrative body and its attendant clerical services; the preparation and
service of any rulings or orders of the administrative body.

C. Interrogations

Claimants are eligible for reimbursement for the performance of the activities listed in
this section only when a peace officer is under investigation, or becomes a witness to
an incident under investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employing public safety department, that could
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. (Gov. Code, § 3303.)

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with alleged
criminal activities. (Gov. Code, § 3303, subd. (i).)

1. When required by the seriousness of the investigation, compensating_the peace
officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing is the preparation and review of overtime compensation
requests.

2. Providing prior notice to the peace officer regarding the nature of the interrogation
 and identification of the investigating officers. (Gov. Code, § 3303, subds. (b)
and (c).)

Included in the foregoing is the review of agency complaints or other documents to
prepare the notice of interrogation; determination of the investigating officers;
redaction of the agency complaint for names of the complainant or other accused
parties or witnesses or confidential information; preparation of notice or agency
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complaint; review by counsel; and presentation of notice or agency complaint to

peace officer.

. Tape recording the interrogation when the peace officer employee records the

interrogation. (Gov. Code, § 3303, subd. (g).)

Included in the foregoing is the cost of tape and storage, and the cost of
transcription.

. Providing the peace officer employee with access to the tape prior to any further

interrogation at a subsequent time, or if any further proceedings are contemplated
and the further proceedings fall within the following categories (Gov. Code, § 3303,

subd. (g));
a) The further proceeding is not a disciplinary action;

b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find future employment);

c) The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d) The further proceeding is a denial of promotion for a permanent, probationary or
at-will employee for reasons other than merit;

e) The further proceeding is an action égainst a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.

Included in the foregoing is the cost of tape copying.

5. Producing transcribed copies of any notes made by a stenographer at an

interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):

a) When the investigation does not result in disciplinary action; and
b) When the investigation results in:

o A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);

A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

¢ A denial of promotion for a permanent, probationary or at-will employee
for reasons other than merit; or

o Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career of the
employee, '

Included in the foregoing is the review of the complaints, notes or tape recordings
for issues of confidentiality by law enforcement, human relations or counsel; cost
of processing, service and retention of copies.
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D. Adverse Comment

Performing the following activities upon receipt of an adverse comment (Gov. Code,
§§ 3305 and 3306):

School Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then schools are entitled to reimbursement for:

e Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

e Providing notice of the adverse comment;
e Providing an opportunity to review and sign the adverse comment;

e Providing an opportunity to respond to the adverse comment within 30 .days;
and

e Noting the peace officer’s refusal to sign the adverse commient on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

e Obtaining the signature of the peace officer on the adverse comment; or

e Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Counties

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then schools are entitled to reimbursement for:

e Obtaining the signature of the peace officer on the adverse comment; or

¢ Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

e Providing notice of the adverse comment;

e Providing an opportunity to review and sign the adverse comment;

5
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Providing an opportunity to respond to the adverse comment within 30 days;

* Noting the peace officer’s refusal to sign the adverse comment on the document

and

and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then counties obtained are entitled to reimbursement for:

L]

Providing notice of the adverse comment: and
Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Cities and Special Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then schools are entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities: '

Providing notice of the adverse comment; '
Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such

_circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

Providing notice of the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and :

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.
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Included in the foregoing are review of circumstances or documentation leading to adverse

comment by supervisor, command staff, human resources staff or counsel, including
determination of whether same constitutes an adverse comment; preparation of comment
and review for accuracy; notification and presentation of adverse comment to officer and
notification concerning rights regarding same; review of response to adverse comment,
attaching same to adverse comment and filing.

V. CLAIM PREPARATION AND SUBMISSION

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV. of this document.

SUPPORTING DOCUMENTATION
Claimed costs shall be supported by the following cost element information:
A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units,
programs, activities or functions.

Claimed costs shall be supported by the following cost element information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s) involved.
Describe the reimbursable activities performed and specify the actual time devoted to
each reimbursable activity by each employee, the productive hourly rate, and related

employee benefits.

Reimbursement includes compensation paid for salaries, wages, and employee
benefits. Employee benefits include regular compensation paid to an employee during
periods of authorized absences (e.g., annual leave, sick leave) and the employer’s
contributions to social security, pension plans, insurance, and worker’s compensation
insurance. Employee benefits are eligible for reimbursement when distributed
equitably to all job activities performed by the employee.

2. Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be
claimed. List the cost of the materials and supplies consumed specifically for the
purposes of this mandate. Purchases shall be claimed at the actual price after deducting
cash discounts, rebates and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged based on a recognized method of costing,
consistently applied.

3. Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any
fixed contracts for services. Describe the reimbursable activity(ies) performed by each
named contractor and give the number of actual hours spent on the activities, if
applicable. Show the inclusive dates when services were performed and itemize all
costs for those services. Submit contract consultant and attorney invoices with the
claim.

4. Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements are
eligible for reimbursement in accordance with the rules of the local jurisdiction.
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Provide the name(s) of the traveler(s), purpose of travel, inclusive dates and times of

travel, destination points, and travel costs.

5. Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the
title and subject of the training session, the date(s) attended, and the location.
Reimbursable costs may include salaries and benefits, registration fees, transportation,
lodging, and per diem.

B. Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose,
benefiting more than one program and are not directly assignable to a particular
department or program without efforts disproportionate to the result achieved. Indirect
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government services distributed to other departments based on a systematic
and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the OMB A-87. Claimants have the option of using 10% of direct labor, -
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the
department if the indirect cost rate claimed exceeds 10%. If more than one department is
claiming indirect costs for the mandated program, each department must have its own
ICRP prepared in accordance with OMB A-87. An ICRP must be submitted with the
claim when the indirect cost rate exceeds 10%.

VI. SUPPORTING DATA

For audit purposes, all costs claimed shall be traceable to source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendars, declarations, etc.) that show evidence of the validity of such costs and their
relationship to the state mandated program. All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, and all
reimbursement claims are subject to audit during the period specified in Government Code
section 17558.5, subdivision (a).

All claims shall identify the number of cases in process at the beginning of the fiscal year,
the number of new cases added during the fiscal year, the number of cases completed or
closed during the fiscal year, and the number of cases in process at the end of the fiscal
year.

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate
shall be deducted from the costs claimed. In addition, reimbursement for this mandate
received from any source, including but not limited to, service fees collected, federal funds
and other state funds shall be identified and deducted from this claim.

" VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of
the claim, as specified in the State Controller’s claiming instructions, for those costs
mandated by the State contained herein.

3
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State Controller’s Office

CLAIM FOR PAYMENT

Pursuant to Government Code Section 17561
PEACE OFFICERS PROCEDURAL BILL OF RIGHTS

(19) Program Number 00187

(20) Date File

Mandated Cost Manual L

(21) LRS Input

l—rnm:br)

fm;um::

(01) Claimant Identification Number \

Reimbursement Claim Data

(02) Mailing Address

(22) PPBR-1, (03)(a)

Claimant Name

l23) PPBR-1, (03)(b)

County of Location

l24) PPBR-1, (03)(c)

Street Address or P.O. Box

(25) PPBR-1, (03)(d)

City State Zip Code ) (26) PPBR-1, (04)(1)(e)

Type of Claim Estimated Claim Reimbursement Claim (27) PPBR, (04)(2)(e)
(03) Estimated || |(09) Reimbursement [ | [(28) PPBR-1, (04)(3)(e)
(04) Combined ] |(10) Combined [ ] [@9) PPBR-1, (04)(4)(e)
{05) Amended I:] (11) Amended |___J (30) PPBR-1, (06)

Fiscal Year of (06) (12) 31)

Cost 20__ /20 19 /20

Total Claimed ) (13) (32)

Amount )

Less: 10% Late Penalty, not to exceed (14) (33)

$1,000

Less: Estimated Claim Payment Received |(1%) _ (34)

Net Claimed Amount (16) 39)

Due from State (08) 7 (36)

Due to State . o (37)

£t S i
5 &

(38) CERTIFICATION OF CLAIM

|'n accordance with the provisions of Government Code § 17561, | certlfy that | am the person authorized by the local agency to file
claims with the State of California for costs mandated by Chapter 465, Statutes of 1976, and certify under penaity of perjury that |

have not violated any of the provisions of Government Code Sections 1090 to 1096, inclusive.

| further certify that there was no application other than from the claimant, nor any grant or payment received, for reimbursement
of costs claimed herein; and such costs are for a new program or increased level of services of an existing program mandated by

Chapter 465, Statutes of 1976.

The amounts for Estimated Claim and/or Reimbursement Claim are hereby claimed from the State for payment of estimated and/or
actual costs for the mandated program of Chapter 465, Statutes of 1976, set forth on the attached statements.

Date

Signature of Authorized Representative
Type or Print Name Title
(39) Name of Contact Person for Claim Telephone Number (_ ) Ext.
E-mail Address
Form FAM-27 (New 10/00) Chapter 465/76
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_______Mandated Cost Manual ] State Controller's Office

PEACE OFFICERS PROCEDURAL BILL OF RIGHTS
Certification Claim Form FFAOI‘?M (
Instructions 27
01) Leave blank.
(02) A set of mailing labels with the claimant's 1.D. number and address has been enclosed with the claiming instructions. The

mailing labels are designed to speed processing and prevent common errors that delay payment. Affix a label in the space
shown on form FAM-27. Cross out any errors and print the correct information on the label. Add any missing address items,
except county of location and a person's name. If you did not receive labels, print or type your agency's mailing address.

(03) If filing an original estimated claim, enter an "X" in the box on line (03) Estimated.

(04) If filing an original estimated claim on behalf of districts within the county, enter an “X" in the box on line (04) Combined.

(05) If filing an amended or combined claim, enter an "X" in the box on line (05) Amended. Leave boxes (03) and (04) blank.

(06) Enter the fiscal year in which costs are to be incurred.

(07) Enter the amount of estimated claim. If the estimate exceeds the previous yéar‘s actual costs by more than 10%, complete form

PPBR-1 and enter the amount from line (11).

(08) Enter the same amount as shown on line (07).

(09) - H ﬁlir.lg an original reimbursement claim, enter an "X" in the box on line (09) Reimbursement.

(10) If filing an original reimbursement claim on behalf of disltricts within the county, enter an " X " in the box on line (10) Combined.

(11) If filing an amended or a combined claim on behalf of districts within the county, enter an "X " in the box on line (11) Amended.

(12) Enter the fiscal year for Which actual costs are being claimed. If actual costs for more than one fiscal year are being claimed,
. complete a separate form FAM-27 for each fiscal year. )

(13) Enter the amount of reimbursement claim from form PPBR-1, line (11). )

(14) Filing Deadline. _Initial Claims of Ch. 465/76. If the reimbursement claim for the fiscal years 1994-95, through 1999-00, is filed

after January 30, 2001, the claim must be reduced by a late penalty. Enter either the product of multlplying line (1 3) by the
factor 0.10 (10% penalty) or $1,000, whichever is less. :

In subsequent years, reimbursement claims must be filed by January 15 of the fiscal year in which costs are incurred or the
claims shall be reduced by a late penalty. Enter either the product of multiplymg line (13) by the factor 0.10 (10% penalty) or
$1,000, whichever is less.

(15) If filing a reimbursement claim and have previously filed an estimated claim for the same fiscal year, enter the amount received
for the estimated claim. Otherwise, enter a zero.

(16) Enter the result of subtracting line (14) and line (15) from line (13).

an If line (16) Net Claimed Amount is positive, enter that amount on line (;I 7) Due from State.

(18) If line (16) Net Claimed Amount is negative, enter that amount in line (18) Due to State.

{19) to (21) Leave blank.

(22) to (37) Reimbursement Claim Data. Bring forward the cost information as specified on the left-hand column of lines (22) through (30) for
the reimbursement claim e.g. PPBR-1, (03)(a), means the information Is located on form PPBR-1, line (03)(a). Enter the
information on the same fine but in the right-hand column. Cost information should be rounded to the nearest dollar, (i.e., no
cents). Indirect costs percentage should be shown as a whole number and without the percent symbol (i.e., 35% should be
shown as 35). Completion of this data block will expedite the payment process.

(38) Read the statement "Certification of Claim." If it is true, the claim must be dated, signed by the agendy‘s authorized
representative and must include the person's name and title, typed or printed. Claims cannot be paid unless accompanied by a
signed certification.

(39) Enter the name, telephone number and e-mail addresss of the person whom this office should contact if additional lnformatlon is
required.

SUBMIT A SIGNED ORIGINAL AND A COPY OF FORM FAM-27, AND A COPY OF ALL OTHER FORMS AND
SUPPORTING DOCUMENTS TO:

Address, if delivered by U.S. Postal Service: Address, If delivered by other delivery service:

OFFICE OF THE STATE CONTROLLER OFFICE OF THE STATE CONTROLLER

ATTN: Local Reimbursements Section ATTN: Local Reimbursements Section i
Division of Accounting and Reporting Division of Accounting and Reportlng

P.O. Box 942850 3301 C Street, Suite 500

Sacramento, CA 94250 Sacramento, CA 95816

Chapter 465/76 1 % 9 Form FAM-27 (New 10/00)
44




— State Controller’s-Office Mandated Cost Manual—

MANDATED COSTS FORM
PEACE OFFICERS PROCEDURAL BILL OF RIGHTS PPER-1
CLAIM SUMMARY i
(01) Claimant (02) Type of Claim Fiscal Year

Reimbursement  [_|
Estimated L1 19 /20

Claim Statistics

(03) (a) Number of cases in process at the beginning of the fiscal year

(b) Number of new cases added during the fiscal year

{c) Number of cases completed or closed during the fiscal year

(d) Number of cases in procéss at the end of the fiscal year

-

R e s
Direct Costs Object Accounts
(04) Reimbursable Components @) (b) () (d) ()

Services | Travel
Salaries | Benefits and and Total

Supplies | Training

1. Administrative Activities

2. Administrative Appeal

3. Interrogations

4. Adverse Comment

05) Total Direct Costs

ianEe

(08) Indirect Cost Rate [From ICRP] %
(07) Total Indirect Costs {Line (06) xline (05)(a)] or [line (06) x{line (05)(a) + line (05)(b)}]
(08) Total Direct and Indirect Costs [Line (O5)(e) + line (07)]

(09) Less: Offsetting Savings, if applicable

(10) Less: Other Reimbursements, if applicable

(11) Total Claimed Amount fLine (08) — {line (09) + line (10)}]

New 10/00 Chapter 465/76
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Mandated-Cost Nanual : State Controller’s Office.

PEACE OFFICERS PROCEDURAL BILL OF RIGHTS EO
Certification Claim Form RM i
. PPBR-1
Instructions

(01) Enter the name of the claimant.

(02) Type of Claim. Check a box, Reimbursement or Estimated, to identify the type of claim being filed.
Enter the fiscal year of costs

From PPBR-1 must be filed for a reimbursement claim. Do not complete form PPBR-1 if you are filing
an estimated claim and the estimate does not exceed the previous fiscal year's actual costs by more
than 10%. Simply enter the amount of the estimated claim on form FAM-27, line (07). However, if the
estimated claim exceeds the previous fiscal year's actual costs by more than 10%, form PPBR-1 must
be completed and a statement attached explaining the increased costs. Without this information the
high estimated claim will automatically be reduced to 110% of the previous fiscal year's actual costs.

(03) (a) Enter the number of cases that were processed at the beginning of the fiscal year.
(b) Enter the number of new cases that were added during the fiscal year.
(c) Enter the number of cases that were completed or closed during the fiscal year.
(d) Enter the number of cases that were in process at the end of the fiscal year.

(04) Reimbursable Components. For each reimbursable component, enter the fotal from form PPBR-2, line
(05), columns (d), (e), (f), and (g) to form PPBR-1, block (04) columns (a), (b), (c), and (d) in the
appropriate row. Total each row.

(05) Total Direct Costs. Total columns (a) through (e).

(06) Indirect Cost Rate. Indirect costs may be computed as 10% of direct labor costs, excluding fringe
benefits. If an indirect cost rate of greater than 10% is used, include the Indirect Cost Rate Proposal
(ICRP) with the claim. If more than one department is reporting costs, each must have its own ICRP for
the program.

(07) Total Indirect Costs. Multiply Total Salaries, line (05)(a), by the Indirect Cost Rate, line (086). If both
salaries and benefits were used in the distribution base for the computation of the indirect cost rate,
then multiply the sum of Total Salaries, line (05)(a), and Total Benefits, line (05)(b), by the Indirect Cost
Rate, line (06). .

(08) Total Direct and Indirect Costs. Enter the sum of Total Direct Costs, line (05)(e), and Total Indirect
Costs, line (07). ’

(09) Less: Offsetting Savings, if applicable. Enter the fotal savings experienced by the claimant as a direct
result of this mandate. Submit a detailed schedule of savings with the claim,

(10) Less: Other Reimbursements, if applicable. Enter the amount of other reimbursements received from

any source including, but not limited to, service fees collected, federal funds, and other state funds,

- which reimbursed any portion of the mandated cost program. Submit a schedule detailing the
reimbursement sources and amounts.

(11) Total Claimed Amount. Subtract the sum of Offsetting Savings, line (09), and Other Reimbursements,
line (10), from Total Direct and Indirect Costs, line (08). Enter the remainder on this line and carry the
amount forward to form FAM-27, line (13) for the Reimbursement Claim.

Chapter 465/76

New 10/00
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State Controller's Office

MANDATED COSTS . FORM
PEACE OFFICERS PROCEDURAL BILL OF RIGHTS PEBR
COMPONENT/ACTIVITY COST DETAIL , -2
(01) Claimant (02) Fiscal Year Costs Were Incurred

(03) Reimbursable Component: Check only one box per form to identify the component being claimed.

L1 Administrative Activities [_1 Administrative Appeal
[ Interrogations 1 Adverse Comment
(04) Description of Expenses: Complete columns (a) through (g). Object Accounts
(a) (b) (c) (d) (e) ) (@)
Embloyee Names, Job Classiﬁcatioris, ng utrly vtl{grlltr:d Services Travel
Functions Performed, and c?re or Salaries Benefits and and
Description of Services and Supplies Unit Cost | Quantity Supplies Training
(05) Total [ Subtotal [] Page: of
New 10/00 Chapter 465/76
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Mandated Cost Manual ————————————_State Controller's Office_
PEACE OFFICERS PROCEDURAL BILL OF RIGHTS EORM
CLAIM SUMMARY
. PPBR-2
Instructions

(o1 Enter the name of the claimant.

(02) No entry required.

(03) Reimbursable Components. Check the box that indicates the cost component being claimed. Check
only one box per form. A separate form PPBR-2 shall be prepared for each applicable component.

(04) Description of Expenses. The following table identifies the type of information required to support
reimbursable costs. To detail costs for the component activity box “checked” in block (03), enter the
employee names, position titles, a brief description of the activities performed, actual time spent by
each employee, productive hourly rates, fringe benefits, supplies used, contract services, and travel
and training expenses. The descriptions required in column (4)(a) must be of sufficient detail to
explain the cost of activities or items being claimed. For audit purposes, all supporting documents
must be retained by the claimant for a period of not less than two years after the end of the calendar
year in which the reimbursement claim was filed or last amended, whichever is later. Such documents
shall be made available to the State Controller's Office on request.

Object/ Columns Submit thes
Sub object supporting
Accounts (a) (b) (c) (d) documents

Employee Salaries =
: N Hourly Hours Hourly Rate
Salaries ?me Rate Worked X
Title Hours Worked [
Benefits =
Activities Benefit Hours Benefit Rate [
Benefits Performed Rate Worked X
Salaries

Sesr;vices_ and Name of Hours ltemized

upplies Contractor Houri Worked Cost

l; try Inclusive - of
Contract | ghacific Tasks ate Dates of Services
Services Performed Service Performed
Cost= ;
Description . . Unit Cost _
Supplies of (l;J "'tt Qaangty X
Supplies Used 0s e Quantity
T_ll'_av?l.and Purpose of Trip | Per Diem Rate Days
raiming | Name and Title or Miles
Mileage Rate Miles
Travel Departure and Total Travel
Return Date Travel Cost | Travel Mode
Employee s o
Training Name Registration
Attended :
Title : - . ,
b e s p e en i s i Sl

(05) Total line (04), columns (d), (e), (f), and (g) and enter the sum on this line. Check the appropriate box
to indicate if the amount is a total or subtotal. If more than one form is needed to detail the component
costs, number each page. Enter totals from line (05), columns (d), (), (f), and (g) to form PPBR-1,
block (04), columns (a), (b), (c), and (d) in the appropriate row.

Chapter 465/76 New 10/00
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BEFORE THE
COMMISSION ON STATE MANDATES

- STATE OF CALIFORNIA
RECONSIDERATION OF PRIOR Case No.: 05-R1.-4499-01
STATEMENT OF DECISION ON: Peace Officer Procedural Bill of Rights

Government Code Sections 3300 through 3310

As Added and Amended by Statutes 1976,
Chapter 465;Statutes 1978, Chapters 775, 1173,
1174, and 1178; Statutes1979, Chapter 405;
Statutes 1980, Chapter 1367, Statutes 1982,
Chapter 994; Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and

Statutes 1990, Chapter 675 (CSM 4499)

Directed by Government Code Section 3313 .

’ t 126, 2006
Statutes 2005, chapter 72, section 6 (Adopted on April 26, )
(Assem. Bill (AB) No. 138),
Effective July 19, 2005.

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby
adopted in the above-entitled matter.

Mt Mepohe Aoy, ), 2006

PAULA HIGASHI, Exe&ﬁlve Director J Date
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

RECONSIDERATION OF PRIOR Case No.: 05-RL-4499-01
STATEMENT OF DECISION ON: Peace Officer Procedural Bill of Rights

Government Code Sections 3300 through 3310

As Added and Amended by Statutes 1976,
Chapter 465;Statutes 1978, Chapters 775, 1173,
1174, and 1178; Statutes1979, Chapter 405;
Statutes 1980, Chapter 1367; Statutes 1982,
Chapter 994; Statutes 1983, Chapter 964,
Statutes 1989, Chapter 1165; and

Statutes 1990, Chapter 675 (CSM 4499)

Directed by Government Code Section 3313 .

’ t 126, 200
Statutes 2005, chapter 72, section 6 (Adopted on April 26, 2006)
(Assem. Bill (AB) No. 138),

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

Effective July 19, 2005.

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim
during a regularly scheduled hearing on April 26, 2006. Pam Stone, Dee Contreras, and
Ed Takach appeared for the City of Sacramento. Lt. Dave McGill appeared for the

Los Angeles Police Department. Susan Geanacou appeared for the Department of
Finance.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis to partially approve the test claim at the
hearing by a vote of 5 to 1.

Summary of Findings

Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999,
on the Peace Officer Procedural Bill of Rights test claim (commonly abbreviated as
“POBOR™) to clarify whether the subject legislation imposed a mandate consistent with
California Supreme Court Decision in San Diego Unified School Dist. v. Commission on
State Mandates (2004) 33 Cal.4th 859 and other applicable court decisions.

In 1999, the Commission approved the test claim and adopted the original Statement of
Decision. The Commission found that certain procedural requirements under POBOR
were rights already provided to public employees under the due process clause of the

3
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United States and California Constitutions. Thus, the Commission denied the procedural
requirements of POBOR that were already required by law on the ground that they did
not impose a new program or higher level of service, or impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (¢). Government Code
section 17556, subdivision (c), generally provides that the Commission shall not find
costs mandated by the state for test claim statutes that implement a federal law, unless the
test claim statute mandates costs that exceed the federal mandate. The Commission
approved the activities required by POBOR that exceeded the requirements of existing
state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that anthorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below:

* Developing or updating policies and procedures.
e Training for human resources, law enforcement, and legal counsel.
e Updating the status of cases.

* Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

» When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that
could lead to certain disciplinary actions, the following costs and activities are
eligible for reimbursement: compensation to the peace officer for interrogations
occurring during off-duty time; providing prior notice to the peace officer
regarding the nature of the interrogation and identification of investigating
officers; tape recording the interrogation; providing the peace officer employee
with access to the tape prior to any further interrogation at a subsequent time or if
any further specified proceedings are contemplated; and producing transcribed
copies of any notes made by a stenographer at an interrogation, and copies of
complaints of reports or complaints made by investigators.

» Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer employee.

On review of this claim pursuant to Government Code section 3313, the Commission
finds that the San Diego Unified School Dist. case supports the Commission’s 1999
Statement of Decision, which found that the POBOR legislation constitutes a state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution for counties, cities, school districts, and special districts identified in
Government Code section 3301 that employ peace officers.

The Commission further finds that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,

4 148
153




section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:

o The activity of providing the opportunity for an administrative appeal to
probationary and at-will peace officers (except when the chief of police is
removed) pursuant to Government Code section 3304 is no longer a reimbursable
state-mandated activity because the Legislature amended Government Code
section 3304 in 1998. The amendment limited the right to an administrative
appeal to only those peace officers “who successfully completed the probationary
period that may be required” by the employing agency and to situations where the
chief of police is removed. (Stats. 1998, ch. 786, § 1.)

» The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to
Government Code sections 3305 and 3306, when the adverse comment results in
a punitive action protected by the due process clause' does not constitute a new
program or higher level of service and does not impose costs mandated by the

 state pursuant to Government Code section 17556, subdivision (c).

BACKGROUND

Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999,
on the Peace Officer Procedural Bill of Rights test claim. Government Code

sectlon 3313 states the following:

In the 2005-06 fiscal year, the Commission on State Mandates shall
review its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim and make any modifications necessary to this
decision to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified
School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859 and
other applicable court decisions. Ifthe Commission on State Mandates
revises its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim, the revised decision shall apply to local
government Peace Office Procedural Bill of Rights activities occurring
after the date the revised decision is adopted.

Commission’s Decision on Peace Officer Procedural Bill of Rights (CSM 4499)

The Legislature enacted the Peace Officers Procedural Bill of Rights Act (commonly
abbreviated as “POBOR?”), by adding Government Code sections 3300 through 3310,
in 1976. POBOR provides a series of rights and procedural safeguards to peace officers
employed by local agencies and school districts that are subject to investigation or

! Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future
employment and, thus, a name-clearing hearing is required.
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discipline. Generally, POBOR prescribes certain protections that must be afforded
officers during interrogations that could lead to punitive action against them; gives
officers the right to review and respond in writing to adverse comments entered in their
personnel files; and gives officers the right to an administrative appeal when any punitive
action is taken against them, or they are denied promotion on grounds other than merit.”

Legislative intent for POBOR is expressly provided in Government Code section 3301 as
follows:

The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of
statewide concern. The Legislature further finds and declares that
effective law enforcement depends upon the maintenance of stable
employer-employee relations, between public safety employees and their
employers. In order to assure that stable relations are continued
throughout the state and to further assure that effective services are

- provided to all people of the state, it is necessary that this chapter be
applicable to all public safety officers, as defined in this section, within the
State of California.

POBOR applies to all employees classified as “peace officers” under specified provisions
of the Penal Code, 1nclud1ng those peace officers employed by countles cities, special
districts and school districts.’

In 1995, the City of Sacramento filed a test claim alleging that POBOR, as it existed from
1976 until 1990, constituted a reimbursable state-mandated program within the meaning
of article XIII B, section 6 of the California Constitution.* In 1999, the Commission
approved the test claim and adopted a Statement of Decision.” The Commission found -
that certain procedural requirements under POBOR were rights already provided to
public employees under the due process clause of the United States and California
Constitutions. Thus, the Commission denied the procedural requirements of POBOR that
were already required by law on the ground that they did not impose a new program or

2 See California Supreme Court’s summary of the legislation in Baggett v. Ga;‘es (1982)
32 Cal.3d 128, 135.

? Government Code section 3301 states: “For purposes of this chapter, the term public
safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36,
830.37, 830.38, 830.4, and 830.5 of the Penal Code.”

* The POBOR Act has been subsequently amended by the Legislature. (See Stats. 1994,
ch. 1259; Stats. 1997, ch. 148; Stats. 1998, ch. 263; Stats. 1998, ch. 786; Stats. 1999,

ch. 338; Stats. 2000, ch. 209; Stats. 2002, ch. 1156; Stats. 2003, ch. 876; Stats. 2004,

ch. 405; and Stats. 2005, ch. 22.) These subsequent amendments are outside the scope of
the Commission’s decision in POBOR (CSM 4499), and therefore are not analyzed to
determine whether they impose reimbursable state-mandated activities within the
meaning of article X1II B, section 6.

3 Administrative Record, page 859.
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higher level of service, or impose costs mandated by the state pursuant to Government
Code section 17556, subdivision (c). Government Code section 17556, subdivision (c),
generally provides that the Commission shall not find costs mandated by the state for test
claim statutes that implement a federal law, unless the test claim statute mandates costs
that exceed the federal mandate. The Commission approved the activities required by
POBOR that exceeded the requirements of existing state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below:

* Developing or updating policies and procedures.
¢ Training for human resources, law enforcement, and legal counsel.
e Updating the status of cases.

» Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

¢ When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that
could lead to certain disciplinary actions, the following costs and activities are
eligible for reimbursement: compensation to the peace officer for interrogations
occurring during off-duty time; providing prior notice to the peace officer
regarding the nature of the interrogation and identification of investigating
officers; tape recording the interrogation; providing the peace officer employee
with access to the tape prior to any further interrogation at a subsequent time or if
any further specified proceedings are contemplated; and producing transcribed
copies of any notes made by a stenographer at an interrogation, and copies of
complaints of reports or complaints made by investigators.

o Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer
employee.®

On March 29, 2001, the Commission adopted a statewide cost estimate covering fiscal
years 1994-1995 through 2001-2002 in the amount of $152,506,000.7

Audit by the Bureau of State Audits

The Legislative Analyst’s Office (LAO), in its Analysis of the 2002-2003 Budget Bill,
reviewed a sample of POBOR reimbursement claims and found that the annual state costs
associated with the program was likely to be two to three times higher than the amount
projected in the statewide cost estimate and significantly higher than what the Legislature
initially expected. LAO projected costs in the range of $50 to $75 million annually.

¢ Administrative Record, page 1273.
7 Administrative Record, page 1309.
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LAQ also found a wide variation in the costs claimed by local governments. Thus, LAO
recommended that the Legislature refer the POBOR program to the Joint Legislative
Audit Committee for review, possible state audit, and possible revisions to the parameters
and guidelines.

In March 2003, the Joint Legislative Audit Committee authorized the Bureau of State
Audits to conduct an audit of the process used by the Commission to develop statewide

cost estimates and to establish parameters and guidelines for the claims related to
POBOR.

On October 15, 2003, the Bureau of State Audits issued its audit report, finding that
reimbursement claims were significantly higher than anticipated and that some agencies
claimed reimbursement for questionable activities.® While the Bureau of State Audits
recommended the Commission make changes to the overall mandates process, it did not
recommend the Commission make any changes to the parameters and guidelines for the
POBOR program. The Commission implemented all of the Bureau’s recommendations.

On July 19, 2005, the Legislature enacted Government Code section 3313 (Stats. 2005,
ch. 72, § 6 (AB 138)) and directed the Commission to “review” the Statement of
Decision in POBOR.

Comments Filed Before the Issuance of the Draft Staff Analysis by the City and
County of Los Angeles

On October 19, 2005, Commission staff requested comments from interested parties,
affected state agencies, and interested persons on the Legislature’s directive to “review”
the POBOR program. Comments were received from the City of Los Angeles and the
County of Los Angeles. The City and County both contend that the Commission
properly found that POBOR constitutes a reimbursable state-mandated program within
the meaning of article XIII B, section 6 of the California Constitution. The County
further argues that, under the California Supreme Court decision in San Diego Unified
School District v. Commission on State Mandates (2004) 33 Cal.4th 859, reimbursement
must be expanded to include all activities required under the test claim statutes including
those procedures required by the federal due process clause. The County of Los Angeles
also proposes that the Commission adopt a reasonable reimbursement methodology in the
parameters and guidelines to reimburse these claims.

Comments Filed on the Draft Staff Analysis

On February 24, 2006, Commission staff issued the draft staff analysis and requested
comments on the draft. The Commission received responses from the following parties:

City of Sacramento

The City of Sacramento argues the following:

e Prior law does not require due process protections for employees receiving short-
term suspensions, reclassifications, or reprimands. Therefore, the administrative
appeal required by the test claim legislation constitutes a new program or higher

8 Administrative Record, page 1407 et seq.
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level of service when an officer receives a short-term suspension, reclassification,
or reprimand.

e Not every termination of a police chief warrants a liberty interest hearing required
under prior law. The decision of the Commission should distinguish between
those situations where there is a valid right to a liberty interest hearing under
principles of due process, from the remaining situations where a police chief is
terminated.

o The decision of the Commission should reflect “the onerous requirements
imposed when interrogations are handled under POBOR.”

e All activities required when an officer receives an adverse comment are
reimbursable.

County of Alameda

The County of Alameda states that interrogation of a sworn officer under POBOR is
difficult and requires preparation. The County alleges that ten hours of investigation
must be conducted before an interview that might take thirty minutes.

County of Los Angeles

The County of Los Angeles contends that investigation is a reimbursable state-mandated
activity. The County also argues that, pursuant to the San Diego Unified School Dist.
case, all due process activities are reimbursable.

County of Orange

The County of Orange believes the staff analysis “does not fully comprehend or account
for the [investigation] requirements of interrogation governed by Government Code
section 3303.” The County contends that the requirements of law enforcement agencies
to investigate complaints have correspondingly increased under POBOR. When a
complaint is received, the County argues that “every department is called upon to conduct
very detailed investigations when allegations of serious misconduct occur. These
investigations can vary in scope and depth from abuses of authority, the use of deadly
force, excessive force where injuries may be significant, serious property damage, and
criminal behavior.” The County also contends that the investigation involves the subject
officer and other officer witnesses.

Department of Finance

The Department of Finance contends that the Sarn Diego Unified School Dist. case does
not support the finding that the test claim legislation constitutes a reimbursable state-
mandated program for school districts. Finance acknowledges the language in San Diego
Unified School Dist. declining to extend the City of Merced decision to preclude
reimbursement whenever any entity makes a discretionary decision that triggers
mandated costs. Finance argues, however, that the Supreme Court’s findings are not
applicable to school districts since there is no requirement in law for school districts to
form a police department. Finance states the following:

. . . there is no requirement in law for these districts to form a police
department and safe schools can be maintained without the need to hire
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police officers as is evidenced by the many school districts that do not
have police departments. The fact that the Legislature has declared it
necessary for POBOR to apply to all public safety officers is not the same
as requiring their hiring in the first place. School districts could, indeed,
control or even avoid the extra cost of the POBOR legislation by not
forming a police department at all, which is materially different from fire
protection services that must be provided by fire protection districts.
POBOR activities that might be claimed by school districts are, instead,
analogous to non-reimbursable activities in the Department of Finance v.
Commission on State Mandates [Kern High School Dist.] case that flowed
from an underlying exercise of discretion and those in past Commission
decisions that denied reimbursement to school districts for other peace
officer activities.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution’
recognizes the state constitutional restrictions on the powers of local government to tax
and spend.'® “Its purpose is to preclude the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that
articles XIII A and XIII B impose.”"' A test claim statute or executive order may impose
a reimbursable state-mandated program if it orders or commands a local agency or school
district to engage in an activity or task.'? In addition, the required activity or task must be
new, constituting a “new program,” or it must create a “higher level of service” over the
previously required level of service."

9 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “(a) Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the program or
increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by
the local agency affected. (2) Legislation defining a new crime or changing an existing
definition of a crime. (3) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation enacted prior to
January 1, 1975.”

' Department of Finance v. Commission on State Mandates (Kern High School Dist,)
(2003) 30 Cal.4th 727, 735.

"' County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal. App.3d 155,
174.

1> San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar).
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The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public
services, or a law that imposes unique requirements on local agencies or school districts
to 1mplement a state policy, but does not apply generally to all residents and entities in
the state."* To determine if the program is new or imposes a higher level of service, the
test claim legislation must be compared with the legal requirements in effect 1mmed1atcly
before the enactment of the test claim legislation.!* A “higher level of service” occurs
when th?ﬁnew ‘requirements were intended to provide an enhanced service to the
public.”

Finally, the newly required activity or increased level of service must impose costs
mandated by the state.!’

The Commission is vested with exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XIII B, section 6.'®
In making its decisions, the Commission must strictly construe article XIII B, section 6
and not apply it as an “equitable remedy to cure the perceived unfairness resulting from
political decisions on funding priorities.”"

I. Commission Jurisdiction and Period of Reimbursement for Decision on
Reconsideration

It is a well-settled issue of law that administrative agencies, such as the Commission, are
entities of limited jurisdiction. Administrative agencies have only the powers that have
been conferred on them, expressly or by implication, by statute or constitution. The
Commission’s jurisdiction in this case is based solely on Government Code section 3313,
Absent Government Code section 3313, the Commission would have no jurisdiction to
review and reconsider its decision on POBOR since the decision was adopted and issued
well over 30 days ago.”’

' San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar,
supra, 44 Cal.3d 830, 835.)

' San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44
Cal.3d 830, 835.

16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

"7 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of
Sonoma); Government Code sections 17514 and 17556.

18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551, 17552.

¥ County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State
of California (1996) 45 Cal.App.4th 1802, 1817.

2 Government Code section 17559.
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Thus, the Commission must act within the jurisdiction granted by Government Code
section 3313, and may not substitute its judgment regarding the scope of its jurisdiction
on reconsideration for that of the Legislature.”! Since an action by the Commission is
void if its action is in excess of the powers conferred by statute, the Commission must
narrowly construe the provisions of Government Code section 3313.

Government Code section 3313 provides:

In the 2005-06 fiscal year, the Commission on State Mandates shall
review its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim and make any modifications necessary to this
decision to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified
School Dist. v. Commission on State Mandates (2004) 33 Cal. 4th 859 and
other applicable court decisions. If the Commission on State Mandates
revises its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim, the revised decision shall apply to local
government Peace Office Procedural Bill of Rights activities occurring
after the date the revised decision is adopted. (Emphasis added.)

The Commission’s jurisdiction on review is limited by Government Code section 3313,
to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. ... and other applicable court
decisions.”

In addition, Government Code section 3313 states that “the revised decision shall apply
to local government Peace Officer Procedural Bill of Rights activities occurring after the
date the revised decision is adopted.” Thus, the Commission finds that the decision
adopted by the Commission on this reconsideration or “review” of POBOR applies to
costs incurred and claimed for the 2006-2007 fiscal year.

IL. Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

In 1999, the Commission found that the test claim legislation mandates law enforcement
agencies to take sgeciﬁed procedural steps when investigating or disciplining a peace
officer employee.” The Commission found that Government Code section 3304
mandates, under specified circumstances, that “no punitive action [‘any action that may
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment’], nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency without providing the public safety
officer with an opportunity for administrative appeal.”

The Commission also found that the following activities are mandated by Government
Code section 3303 when the employer wants to interrogate an officer:

2V Cal. State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340, 346-347.
*? Original Statement of Decision (AR, p. 862).




» When required by the seriousness of the investigation, compensating the peace
officer for interrogations occurring during off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

* Providing prior notice to the peace officer regarding the nature of the
interrogation and identification of the investigating officers. (Gov. Code, § 3303,
subds. (b) and (c).)

* Providing the peace officer employee with access to a tape recording of his or her
interrogation prior to any further interrogation at a subsequent time, as specified.
(Gov. Code, § 3303, subd. (g).)

o Under specified circumstances, producing transcribed copies of any notes made
by a stenographer at an interrogation, and copies of reports or complaints made by
investigators or other persons when requested by the officer. (Gov. Code, § 3303,
subd. (g).) '

Finally, Government Code sections 3305 and 3306 provide that no peace officer shall
have any adverse comment entered into the officer’s personnel file without having first
read and signed the adverse comment. If the peace officer refuses to sign the adverse
comment, that fact shall be noted on the document and signed or initialed by the peace
officer. In addition, the peace officer shall have 30 days to file a written response to any
adverse comment entered into the personnel file. The Commission found that

. Government Code sections 3305 and 3306 impose the following requirements on
employers before an adverse comment is placed in an officer’s personnel file:

o To provide notice of the adverse comment to the officer.
* To provide an opportunity to review and sign the adverse comment.
e To provide an opportunity to respond to the adverse comment within 30 days.

e To note on the document that the peace officer refused to sign the adverse
comment and to obtain the peace officer’s signature or initials under such
circumstances.

POBOR, by the terms set forth in Government Code section 3301, expressly applies to
counties, cities, school districts, and special districts and the Commission approved the
test claim for these local entities. Government Code section 3301 states the following;:
“For purposes of this chapter, the term public safety officer means all peace officers
specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e),
830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5 of the Penal
Code.” The legislation, however, does not apply to reserve or recruit officers,” coroners,

or railroad police officers commissioned by the Governor.

Government Code section 3313 requires the Commission to review these findings to
clarify whether the subject legislation imposes a mandate consistent with the California
Supreme Court Decision in San Diego Unified School Dist. and other applicable court
decisions.

23 Burden v. Snowden (1992) 2 Cal.4th 556, 569.
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Generally, in order for test claim legislation to impose a reimbursable state-mandated
program, the statutory language must mandate an activity or task on local governmental
entities. If the statutory language does not impose a mandate, then article XIII B,
section 6 of the California Constitution is not triggered and reimbursement is not
required.

In the present case, although the procedural rights and protections afforded a peace
officer under POBOR are expressly required by statute, the required activities are not
triggered until the employing agency makes certain local decisions. For example, in the
case of a city or county, agencies that are required by the Constitution to employ peace
officers,”* the POBOR activities are not tri ggered until the city or county decides to
interrogate the officer, take punitive action against the officer, or place an adverse
comment in the officer’s personnel file. These initial decisions are not expressly
mandated by state law, but are governed by local policy, ordinance, city charter, or
memorandum of understanding.*®

In the case of a school district or special district, the POBOR requirements are not
triggered until the school district or special district (1) decides to exercise the statutory
authority to employ peace officers, and (2) decides to interrogate the officer, take
punitive action against the officer, or place an adverse comment in the officer’s personnel
file.

After the Commission issued its decision in this case, two California Supreme Court
decisions were decided that address the “mandate” issue; Kern High School Dist. and
San Diego Unified School Dist*® Thus, based on the court’s ruling in these cases, the
issue is whether the test claim legislation constitutes a state-mandated program within the
meaning of article XIII B, section 6 in light of the local decisions that trigger the POBOR
requirements.

As described below, the Legislature expressly declared its intent that the POBOR
legislation is a matter of statewide concern and was designed to assure that effective
police protection services are provided to all people of the state. The California Supreme
Court found that POBOR protects the health, safety, and welfare of the citizens. Thus,

* Article XI of the California Constitution provides for the formation of cities and
counties. Section 1, Counties, states that the Legislature shall provide for an elected
county sheriff. Section 5, City charter provision, specifies that city charters are to
provide for the “government of the city police force.”

>3 See Baggett v. Gates (1982) 32 Cal.3d 128, 137-140, where the California Supreme
Court determined that POBOR does not (1) interfere with the setting of peace officers’
compensation, (2) regulate qualifications for employment, (3) regulate the manner,
method, times, or terms for which a peace officer shall be elected or appointed, nor does
it (4) affect the tenure of office or purpose to regulate or specify the causes for which a
peace officer can be removed. These are local decisions. But the court found that
POBOR impinges on the city’s implied power to determine the manner in which an
employee can be disciplined.

28 Kern High School Dist., supra, 30 Cal.4th 727, San Diego Unified School Dist., supra,
33 Cal.4th 859.
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based on the facts of this case, the Commission finds that the Supreme Court’s decision
in San Diego Unified School Dist. supports the Commission’s original finding that the
test claim legislation constitutes a state-mandated program for cities, counties, school
districts, and special districts as described below.

A. POBOR constitutes a state-mandated program even though a local decision
is first made to interrogate the officer, take punitive action against the
officer, or place an adverse comment in the officer’s personnel file.

The procedural rights and protections afforded a peace officer under POBOR are required
by statute. The rights are not triggered, however, until the employing agency decides to
interrogate an officer, take punitive action against the officer, or place an adverse
comment in an officer’s personnel file. These initial decisions are not mandated by the
state, but are governed by local policy, ordinance, city charter, or a memorandum of
understanding.

Nevertheless, based on findings made by the California Supreme Court regarding the
POBOR legislation and in San Diego Unified School Dist., the Commission finds that the
test claim legislation constitutes a state-mandated program within the meaning of article
XIII B, section 6 of the California Constitution.

After the Commission issued its Statement of Decision in this case, the California
Supreme Court decided the Kern High School Dist. case and considered the meaning of
the term “state mandate” as it appears in article XIIT B, section 6 of the California
Constitution.®” In Kern High School Dist., school districts requested reimbursement for
notice and agenda costs for meetings of their school site councils and advisory bodies.
These bodies were established as a condition of various education-related programs that
were funded by the state and federal government.

When analyzing the term “state mandate,” the court reviewed the ballot materials for
article X1II B, which provided that “a state mandate comprises something that a local
government entity is required or forced to do.”?® The ballot summary by the Legislative
Analyst further defined “state mandates” as “requirements imposed on local governments
by legislation or executive orders.” >’

The court also reviewed and affirmed the holding of City of Merced v. State of California
(1984) 153 Cal.App.3d 777, determining that, when analyzing state-mandate claims, the
Commission must look at the underlying program to determine if the claimant’s
participation in the underlying program is voluntary or legally compelled. *° The court
stated the following:

In City of Merced, the city was under no legal compulsion to resort to
-eminent domain-but when it elected to employ that means of acquiring
property, its obligation to compensate for lost business goodwill was not a

2T Kern High School Dist,, supra, 30 Cal.4th 727.
2 Id. at page 737.

* Ibid.

3 Jd_ at page 743.
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reimbursable state mandate, because the city was not required to employ
eminent domain in the first place. Here as well, if a school district elects
to participate in or continue participation in any underlying voluntary
education-related funded program, the district’s obligation to comply with
the notice and agenda requirements related to that program does not
constitute a reimbursable state mandate. (Emphasis in original.)’!

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to
incur notice and agenda costs, and hence are entitled to reimbursement
from the state, based merely upon the circumstance that notice and agenda
provisions are mandatory elements of education-related programs in which
claimants have participated, without regard to whether claimant’s
participation in the underlying program is voluntary or compelled.
[Emphasis added.]

Based on the plain language of the statutes creating the underlying education programs in
Kern High School Dist., the court determined that school districts were not legally
compelled to participate in eight of the nine underlying programs.*>

The school districts in Kern High School Dist., however, urged the court to define “state
mandate” broadly to include situations where participation in the program is coerced as a
result of severe penalties that would be imposed for noncompliance. The court
previously applied such a broad construction to the definition of a federal mandate in the
case of City of Sacramento v. State (1990) 50 Cal.3d 51, 74, where the state’s failure to
comply with federal legislation that extended mandatory coverage under the state’s
unemployment insurance law would result in California businesses facing “a new and
serious penalty — full, double unemployment taxation by both state and federal
governments.”>* Although the court in Kern High School Dist. declined to apply the
reasoning in City of Sacramento that a state mandate may be found in the absence of
strict legal compulsion on the facts before it in Kern, after reflecting on the purpose of
article XIII B, section 6 — to preclude the state from shifting financial responsibilities
onto local agencies that have limited tax revenue~ the court stated:

In light of that purpose, we do not foreclose the possibility that a
reimbursable state mandate under article XIII B, section 6, properly might
be found in some circumstances in which a local entity is not legally
compe31516d to participate in a program that requires it to expend additional
funds.

W Ibid

2 1d. at page 731.

3 1d. at pages 744-745.

34 City of Sacramento, supra, 50 Cal.3d 51, 74.

3 Kern High School Dist., supra, 30 Cal.4th 727, 752.
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Thus, the court in Kern recognized that there could be a case, based on its facts, where
reimbursement would be required under article XIII B, section 6 in circumstances where
the local entity was not legally compelled to participate in a program.

One year later, the Supreme Court revisited the “mandate” issue in San Diego Unified
School Dist., a case that addressed a challenge to a Commission decision involving a
school district’s expulsion of a student. The school district acknowledged that under
specified circumstances, the statutory scheme at issue in the case gave school districts
discretion to expel a student. The district nevertheless argued that it was mandated to
incur the costs associated with the due process hearing required by the test claim
legislation when a student is expelled. The district argued that “although any particular
expulsion recommendation may be discretionary, as a practical matter it is inevitable that
some school expulsions will occur in the administration of any public school program”
and, thus, the ruling in City of Merced should not apply.*®

In San Diego Unified School Dist., the Supreme Court did not overrule the Kern or City
of Merced cases, but stated that “[u]pon reflection, we agree with the District and amici
curiae that there is reason to question an extension of the holding of City of Merced so as
to preclude reimbursement under article XIII B, section 6 of the state Constitution and
Government Code section 17514, whenever an entity makes an initial discretionary
decision that in turn triggers mandated costs.”®’ The court explained as follows:

Indeed, it would appear that under a strict application of the language of
City of Merced, public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article
XIIT B, section 6 of the state Constitution and Government Code

section 17514 and contrary to past decisions in which it has been
established that reimbursement was in fact proper. For example, in .
Carmel Valley [citation omitted] an executive order requiring that county
firefighters be provided with protective clothing and safety equipment was
found to create a reimbursable state mandate for the added costs of such
clothing and equipment. [Citation omitted.] the court in Carmel Valley
apparently did not contemplate that reimbursement would be foreclosed in
that setting merely because a local agency possessed discretion concerning
how many firefighters it would employ — and hence, in that sense, could
control or perhaps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule gleaned from City of
Merced [citation omitted], such costs would not be reimbursable for the
simple reason that the local agency’s decision to employ firefighters
involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature that
adopted Government Code section 17514, intended that result, and hence

38 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887.
37 Id. at page 887.
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we are reluctant to endorse, in this case, an application of the rule of City
of Merced that might lead to such result.*®

Ultimately, however, the court did not resolve the issue regarding the application of the

City of Merced case to the discretionary expulsions, and resolved the case on alternative
39

grounds.

In the present case, the purpose of POBOR, as stated in Government Code section 3301,
is to assure that stable employment relations are continued throughout the state and to
further assure that effective law enforcement services are provided to all people of the
state. The Legislature declared POBOR a matter of statewide concern.

In 1982, the California Supreme Court addressed the POBOR legislation in Baggett v.
Gates.™® In Baggert, the City of Los Angeles received information that certain peace
officer employees were engaging in misconduct during work hours. The city interrogated
the officers and reassigned them to lower paying positions (a punitive action under
POBOR). The employees requested an administrative appeal pursuant to the POBOR
legislation and the city denied the request, arguing that charter cities cannot be
constitutionally bound by POBOR. The court acknowledged that the home rule provision
of the Constitution gives charter cities the power to make and enforce all ordinances and
regulations, subject only to the restrictions and limitations provided in the city charter.
Nevertheless, the court found that the City of Los Angeles was required by the POBOR
legislation to provide the opportunity for an administrative appeal to the officers.*! In
reaching its conclusion, the court relied, in part, on the express language of legislative
intent in Government Code section 3301 that the POBOR legislation is a “matter of
statewide concern.”*

The court in Baggett also concluded that the consequences of a breakdown in
employment relations between peace officers and their employers would create a clear
and present threat to the health, safety, and welfare of the citizens of the city, which
would extend far beyond local boundaries.

Finally, it can hardly be disputed that the maintenance of stable
employment relations between police officers and their employers is a
matter of statewide concern. The consequences of a breakdown in such
relations are not confined to a city’s borders. These employees provide an
essential service. Its absence would create a clear and present threat not
only to the health, safety, and welfare of the citizens of the city, but also to
the hundreds, if not thousands, of nonresidents who daily visit there. Its
effect would also be felt by the many nonresident owners of property and
businesses located within the city’s borders. Our society is no longer a

3 Jd. at pages 887-888.

? Id. at page 888.

© Baggett v. Gates (1982) 32 Cal.3d 128,
M Id. at page 141.

2 Id. at page 136.
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collection of insular local communities. Communities today are highly
interdependent. The inevitable result is that labor unrest and strikes
produce consequences which extend far beyond local boundaries.*

Thus, the court found that “the total effect of the POBOR legislation is not to deprive
local governments of the right to manage and control their police departments but to
secure basic rights and protections to a segment of public employees who were thought
unable to secure them for themselves.”**

In 1990, the Supreme Court revisited the POBOR legislation in Pasadena Police Officers
Assn. v. City of Pasadena (Pasadena).®® The Pasadena case addressed the POBOR
requirement in Government Code section 3303 to require the employer to provide an
officer subject to an interrogation with any reports or complaints made by investigators.
In the language quoted below, the court described the POBOR legislation and recognized
that the public has a high expectation that peace officers are to be held above suspicion of
violation of the laws they are sworn to enforce. Thus, in order to maintain the public’s
confidence, “a law enforcement agency must promptly, thoroughly, and fairly investigate
allegations of officer misconduct ... [and] institute disciplinary proceedings.” (Emphasis
added.)

Courts have long recognized that, while the off-duty conduct of employees
is generally of no legal consequence to their employers, the public expects
peace officers to be “above suspicion of violation of the very laws they are
sworn ... to enforce.” [Citations omitted.] Historically, peace officers
have been held to a higher standard than other public employees, in part
because they alone are the “guardians of peace and security of the
community, and the efficiency of our whole system, designed for the
purpose of maintaining law and order, depends upon the extent to which
such officers perform their duties and are faithful to the trust reposed in
them.” [Citation omitted.] To maintain the public’s confidence in its
police force, a law enforcement agency must promptly, thoroughly, and
fairly investigate allegations of officer misconduct; if warranted, it must
institute disciplinary proceedings.*®

Under a strict application of the City of Merced case, the requirements of the POBOR
legislation would not constitute a state-mandated program within the meaning of article
XIII B, section 6 “for the simple reason” that the local entity’s ability to decide who to
discipline and when “could control or perhaps even avoid the extra costs” of the POBOR

" legislation.”” But a local entity does not decide who to investigate or discipline based on

the costs incurred to the entity. The decision is made, as indicated by the Supreme Court,
to maintain the public’s confidence in its police force and to protect the health, safety,

 Id. at page 139-140.

Y Id. at page 140.

 Pasadena Police Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 564.
% Id. at page 571-572. '

%7 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887-888.
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and welfare of its citizens. Thus, as indicated by the Supreme Court in San Diego

Unified School Dist., a finding that the POBOR legislation does not constitute a
mandated program would conflict with past decisions like Carmel Valley, where the court
found a mandated program for providing protective clothing and safety equipment to
firefighters and made it clear that “[p]olice and fire protection are two of the most
essential and basic functions of local government.”*® Moreover, the POBOR legislation
implements a state policy to maintain stable employment relations between police

officers and their employers to “assure that effective services are provided to all people of
the state.” POBOR, therefore, carries out the governmental function of providing a
service to the public, and imposes unique requirements on local agencies to implement
the state policy.” Thus, a finding that the test claim legislation does not impose a state-
mandated program contravenes the purpose of article XIII B, section 6 “to preclude the
state from shifting financial responsibility for carrying out governmental functions to
local agencies, which are ‘ill-equipped’ to assume increased financial responsibilities”
due to the tax and spend provisions of articles XIII A and XIII B.>

Accordingly, even though local decisions are first made to interrogate an officer, take
punitive action against the officer, or to place an adverse comment in an officer’s
personnel file, the Commission finds, based on San Diego Unified School Dist. and the
facts presented in this case, that POBOR constitutes a state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution.

B. POBOR constitutes a state-mandated program for school districts and for
special districts identified in Government Code section 3301 that employ
peace officers.

Government Code section 3301, the statute that identifies the peace officers afforded the
rights and protections granted in the POBOR legislation, expressly includes peace
officers employed by school districts and community college districts pursuant to Penal
Code section 830.32. Penal Code section 830.32 provides that members of a school
district and community college district police department appointed pursuant to
Education Code sections 39670 and 72330 are peace officers if the primary duty of the
officer is the enforcement of law as prescribed by Education Code sections 39670
(renumbered section 38000) and 72330, and the officers have completed an approved
course of training prescribed by the Commission on Peace Officer Standards and
Training (POST) before exercising the powers of a peace officer.

POBOR also applies to special districts authorized by statute to maintain a police
department, including police protection districts, harbor or port police, transit police,
peace officers employed by the San Francisco Bay Area Rapid Transit District (BART),

48 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887-888; Carmel Valley Fire
Protection Dist. v. State (1987) 190 Cal.App.3d 521, 537.

% San Diego Unified School, supra, 33 Cal.4th at page 874.
3 Id, at page 888, fn. 23.
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peace officers employed by airport districts, peace officers employed by a housing
authority, and peace officers employed by fire protection districts.*"

While counties and cities are mandated by the California Constitution to employ peace
officers,’” school districts and special districts are not expressly required by the state to
employ peace officers. School districts and special districts have statutory authority to
employ peace officers.

Following the Supreme Court’s decision in Kern High School Dist., the Commission
denied school district test claims addressing peace officer employees on the ground that
school districts are not mandated by state law to have a police department and employ
peace officers. In these decisions, the Commission acknowledged the provision in the
Constitution (Cal. Const., art. 1, § 28, subd. (¢)) that requires K-12 school districts to
maintain safe schools. The Commission found, however, that there is no constitutional or
statutory requirement to maintain safe schools through school security or a school district
police department. Moreover, school districts have governmental immunity under
Government Code section 845 and cannot be liable for civil damages for “failure to
establish a police department or otherwise to provide police protection service or, if
police protection service is provided, for failure to provide sufficient police protection
service.” Comments on Government Code section 845 by the Law Revision
Commission state that the immunity was enacted by the Legislature to prevent judges and
juries from removing the ultimate decision-making authority regarding police protection
from those (local governments) that are politically responsible for making the decision.**

5! Government Code section 3301; Penal Code section 830.1, subdivision (a) [“police
officer of a district (including police officers of the San Diego Unified Port District
Harbor Police) authorized by statute to maintain a police department”]; Penal Code
section 830.31, subdivision (d) [“A housing authority patrol officer employed by the
housing authority of a ... district ...”]; Penal Code section §30.33 [“(a) A member of the
San Francisco Bay Area Rapid Transit District Police Department appointed pursuant to
Section 28767.5 of the Public Utilities Code ... (b) Harbor or port police regularly
employed and paid ... by a ... district ... (c) Transit police officers or peace officers of a
... district ... (d) Any person regularly employed as an airport law enforcement officer by
a ... district ...”; and Penal Code section 830.37 [“(a) Members of an arson-investigating
unit ... of a fire department or fire protection agency of a ... district ... if the primary
duty of these peace officers is the detection and apprehension of persons who have
violated any fire law or committed insurance fraud ...(b) Members ... regularly paid and
employed in that capacity, of a fire department or fire protection agency of a ... district
... if the primary duty of these peace officers ... is the enforcement of law relating to fire
prevention or fire suppression.”

2 See ante, footnote 21.
3 See Leger v. Stockton Unified School Dist. (1988) 202 Cal.App.3d 1448,
5% 4 California Law Revision Commission Reports 801 (1963).
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Immunity under Government Code section 845 also applies to community college
districts and special districts.”®

Thus, based on the Supreme Court’s holding in Kern High School Dist., past decisions of
the Commission have determined that local entities, such as school districts, are not
entitled to reimbursement for activities required by the state when the activities are
triggered by the discretionary local decision to employ peace officers.

This case presents different facts, however. Here, unlike the other cases, the Legislature
expressly stated in Government Code section 3301 that POBOR is a matter of statewide
concern and found that it was necessary to apply the legislation to all public safety
officers, as defined. Government Code section 3301 states the following:

The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of
statewide concern. The Legislature further finds and declares that
effective law enforcement depends upon the maintenance of stable
employer-employee relations, between public safety employees and their
employers. In order to assure that stable relations are continued
throughout the state and to assure that effective services are provided to all
people of the state, it is necessary that this chapter be applicable to all
public safety officers, as defined in this section, wherever situated within
the State of California.

Legislative declarations of policy are entitled to great weight by the courts “and it is not
the duty or prerogative of the courts to interfere with such legislative finding unless it
clearly appears to be erroneous and without reasonable foundation.”>

Furthermore, in San Diego Unified School Dist., the Supreme Court acknowledged the
school district’s argument that the due process hearing procedures were mandated when
the district exercised its discretion and expelled a student, despite the City of Merced and
Kern cases. The court stated the following:

Indeed, the Court of Appeal below suggested that the present case is
distinguishable from City of Merced [citation omitted], in light of article I,
section 28, subdivision (c), of the state Constitution. That constitutional
subdivision, part of Proposition 8 (known as the Victim’s Bill of Rights
initiative, adopted by the voters at the Primary Election in June 1982),
“states: “All students and staff of public primary, elementary, junior high
and senior high schools have the inalienable right to attend campuses
which are safe, secure, and peaceful.” The Court of Appeal below
concluded: “In light of a school district’s constitutional obligation to
provide a safe educational environment ..., the incurring [due process]
hearing costs ... cannot properly be viewed as a nonreimbursable
‘downstream’ consequence of a decision to seek to expel a student under

>3 Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799; Hernandez
v. Southern California Rapid Transit Dist. (1983) 142 Cal.App.3d 1063.

58 Paul v. Eggman (1966) 244 Cal.App.2d 461, 471-472.
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Education Code section 48915°s discretionary provision for damaging or
stealing school or private property, receiving stolen property, engaging in
sexual harassment or hate violence, or committing other specified acts of
misconduct ... that warrant such expulsion.™’

In response, the Supreme Court stated that “[u]pon reflection, we agree with the District
and amici curiae that there is reason to question an extension of the holding of City of
Merced so as to preclude reimbursement under article XIII B, section 6 of the state
Constitution and Government Code section 17514, whenever an entity makes an initial
discretionary decision that in turn triggers mandated costs.”>® The court explained as
follows:

Indeed, it would appear that under a strict application of the language of
City of Merced, public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article
XIII B, section 6 of the state Constitution and Government Code

section 17514 and contrary to past decisions in which it has been
established that reimbursement was in fact proper. For example, in
Carmel Valley [citation omitted] an executive order requiring that county
firefighters be provided with protective clothing and safety equipment was
found to create a reimbursable state mandate for the added costs of such
clothing and equipment. [Citation omitted.] The court in Carmel Valley
apparently did not contemplate that reimbursement would be foreclosed in
that setting merely because a local agency possessed discretion concerning
how many firefighters it would employ — and hence, in that sense, could
control or perhaps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule gleaned from City of
Merced [citation omitted], such costs would not be reimbursable for the
simple reason that the local agency’s decision to employ firefighters
involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature that
adopted Government Code section 17514, intended that result, and hence
we are reluctant to endorse, in this case, an application of the rule of Ciry
of Merced that might lead to such result.”

The Department of Finance contends that the San Diego Unified School Dist. case does
not support the finding that the test claim legislation constitutes a reimbursable state-
mandated program for school districts. Finance acknowledges the language in San Diego
Unified School Dist. declining to extend the City of Merced decision to preclude
reimbursement whenever any entity makes a discretionary decision that triggers
mandated costs. Finance argues, however, that the Supreme Court’s findings are not

5T San Diego Unified School Dist., supra, 33 Cal.4th at page 887, footnote 22.
8 Id. at page 887.
%% Id. at pages 887-888.
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applicable to school districts since there is no requirement in law for school districts to
form a police department. Finance states the following:

In the Carmel Valley Fire Protection District case ((1987) 190 Cal.App.3d
521), unlike the situation here, the fire districts did not have the option to
form a fire department and hire firefighters. In fact, the San Diego Unified
School Dist. case cited Carmel Valley to make it clear that “[pJolice and
fire protection are two of the most essential and basic functions of local
government.” (San Diego Unified School Dist., supra, 33 Cal.4th 859,
887-888, Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d 521,
537). Such is not the case for school districts and community college
districts.

As stated above, there is no requirement in law for these districts to form a
police department and safe schools can be maintained without the need to
hire police officers as is evidenced by the many school districts that do not
have police departments. The fact that the Legislature has declared it
necessary for POBOR to apply to all public safety officers is not the same
as requiring their hiring in the first place. School districts could, indeed,
control or even avoid the extra cost of the POBOR legislation by not
forming a police department at all, which is materially different from fire
protection services that must be provided by fire protection districts.
POBOR activities that might be claimed by school districts are, instead,
analogous to non-reimbursable activities in the Department of Finance v.
Commission on State Mandates [Kern High School Dist.] case that flowed
from an underlying exercise of discretion and those in past Commission
decisions that denied reimbursement to school districts for other peace
officer activities.

Finance, in response to the draft staff analysis, makes no comments with respect to
special districts that also have the authority, but are not required, to employ peace
officers.®® At the hearing, however, Finance argued that its comments apply equally to
special districts. '

The Commission disagrees with the Department of Finance. The fire protection districts
in Carmel Valley were not mandated by the state to be formed, as asserted by Finance.
Fire protection districts are established either by petition of the voters or by a resolution
adopted by 