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October 13, 2010

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, California 95814

Re:  Test Claim for Unfunded Mandates Relating to California Water Quality
Control Board, San Francisco Region, Permit No. CAS612008, issued as
Order No. R2-2009-0074 (October 14, 2009).

Dear Ms. Higashi:

The County of Santa Clara (“County”) submits the enclosed Test Claim seeking
reimbursement of funds expended and to be expended to comply with various activities
mandated by Municipal Regional Stormwater Permit No. CAS612008, issued by the Regional
Water Quality Control Board, San Francisce Region as Order No. R2-2009-0074.

The following documents are enclosed herewith: |

1. Test Claim dated October 13, 2010;
2. Narrative Statement;

3. Exhibit 1 — Municipal Regional Stormwater Permit No. CAS612008, issued by
the Regional Water Quality Control Board, San Francisco Region as Order No.
R2-2009-0074 (the “MRP”);

4, Exhibit 2 — Permit No. CAS029718 issued by Order No. 01-024 on April 21,
2001, amended by Order No. 01-119 on October 17, 2001, and Order No. R2-
2005-0035 on July 20, 2005 (the “Prior Permit”);

5. Exhibit 3 — Table of County’s Costs of Complying with the MRP;

6. Declaratioh of Chris Sommers from the Santa Clara Valley Urban Runoff
Pollution Prevention Program, and Exhibits A-D thereto;

7. Declaration of Clara Spaulding, Clean Water Act Coordinator, on behalf of the
County; and -
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Water Quality Control Board, San Francisco Regmn

Date: October 13,2010
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8. Appendix A — Laws and regulations cited in the Narrative Statement.

If you have any questions or need additional information to process the Test Claim please
contact me at 408-299-5920. Thank you for your consideration and attention to this matter.

Very truly yours,

MIGUEL MARQUEZ

Deputy County Counsel

Encls.

Cc:  Miguel Mérquez, County Counsel
Sylvia Gallegos, Deputy County Executive/Acting Director SCVHHS



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17553
(Revised 1/2005)

GENERAL INSTRUCTIONS

a Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

O Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

O Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original fest
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW,Csm.ca.gov
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov
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County of Santa Clara

Name of Local Agency or School District

Sylvia Gallegos
Claimant Contact

Deputy County Executive

Title

70 West Hedding Street, 11th Floor, East Wing
Street Address

San Jose, CA, 95110-1770

City, State, Zip

408-299-5106

Telephone Number

408-295-1613

Fax Number
sylvia.gallegos@ceo.sccgov.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All

~ correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Elizabeth G. Pianca
Claimant Representative Name

Deputy County Counsel
Title

County of Santa Clara
Organization

70 West Hedding Street, 9th Floor, East Wing |
Street Address

San Jose, CA, 95110-1770
City, State, Zip
408-299-5920

Telephone Number
408-292-7240

Fax Number
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E-Mail Address
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Test Claim #: \O - TC ~ 03

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

Municipal Regional Stormwater Permit No.
CAS612008, issued by the Regional Water
Quality Control Board, San Francisco Region
as Order No. R2-2009-0074 on October 14,
2009.

Copies of all statutes and executive orders cited are
attached.

Sections 3, 6, and 7 are attached as follows:
5. Written Narrative: pages / to_4]
6. Declarations: pages 344 to 367 .
7. Documentation:  pages 3¢E to 4 .

(Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.




Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Elizabeth G. Pianca Deputy County Counsel
Print or Type Name of Authorized Local Agency Print or Type Title
or S? Hool District Official

T

éignature of Authorized Local Agency or Date
School District Official

\o/ 1D 200

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below.
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NARRATIVE STATEMENT IN SUPPORT OF TEST CLAIM

I INTRODUCTION

The County of Santa Clara (“County™) seeks the Commission’s approval of
claims to recover costs associated with obligations mandated by a handful of
provisions of the Municipal Regional Stormwater Permit issued on October 14,
2009 (“MRP”) by the California Regional Water Quality Control Board
(“Regional Water Board”), San Francisco Bay Region.' The MRP regulates the
discharge of storm water runoff from the municipal separate storm sewer systems
(“MS4s”) maintained by a total of 76 cities, counties, and flood control districts
within the jurisdiction of six Bay Area regional stormwater programs.

The issues presented by this Test Claim are, by now, familiar to the
Commission. Twice in the last year, the Commission found that similar permit
provisions constituted unfunded mandates. First, in September 2009, the
Commission approved a test claim concerning costs associated with new trash
collection obligations imposed in 2 municipal regional stormwater permit issued
by the Los Angeles Regional Water Board.” Second, in March 2010, the
Commission approved an additional test claim concerning several new
requirements of a municipal regional stormwater permit issued by the San Diego
Regional Water Board, including street sweeping, reporting requirements,
education and public outreach obii§ations, and mandatory collaboration with other
dischargers in the same watershed.

The Commission determined that these obligations constituted unfunded
mandates because they (1) were state mandates that exceeded the requirements of
the federal Clean Water Act and its implementing regulations; (2) created new
programs or otherwise required an increase in the level of stormwater pollution
controls delivered by the permittees; and (3) imposed more than $1,000 in costs

! A copy of the MRP, NPDES No. CAS612008, issued as Order No. R2-2009-
0074 (October 14, 2009), is attached hereto as Exhibit 1.

2 In re Test Claim on: Los Angeles Regional Quality Control Board Order No. 01-
182, Case Nos.: 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (September 3, 2009) (“Los
Angeles Decision™).

3 In re Test Claim on: San Diego Regional Water Quality Control Board Order
No. R9-2007-0001, Case No.: 07-TC-09 (March 26, 2010) (“San Diego Decision™). On
July 20, 2010, the State Finance Department, the State Water Resources Control Board,
and the Regional Water Quality Control Board, San Diego Region filed a petition in the
Sacramento Superior Court seeking a writ of mandate ordering the Commission to set
aside the San Diego Decision.
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that the permittees had insufficient authority to recover through the imposition of
fees.

Now, the County asks the Commission to apply the same rationale to
several new obligations imposed by the MRP. While the new provisions are not
all identical to those considered in the San Diego and Los Angeles Decisions, the
principles animating the Commission’s conclusions in those cases are similar and
compel the same results here.

Specifically, the MRP creates new programs or higher levels of service
with regard to three categories of activities: Monitoring, Trash Load Reduction,
and Stormwater Diversion Studies. Each of these requirements represents an
obligation the County did not have under its prior permit. Each represents the
Regional Water Board’s imposition of state law requirements, which are both
stricter and more specific than is required under federal law. These new
mandates have imposed or will impose significant financial burdens on the County
that the County has no authority to recover through the imposition of fees.

To be clear, this Test Claim does not question the wisdom of these
requirements or challenge the Regional Water Board’s authority to impose them
under state law. However, as set forth in more detail below, these new
requirements constitute unfunded state mandates for which the permittees
participating in the MRP (the “Permittees™) are entitled to reimbursement pursuant
to Article XIII B section 6 of the State’s Constitution. This Test Claim identifies
the activities that are unfunded mandates and seeks to establish a basis for
reimbursement for such activities.

Il LEGAL AND PROCEDURAL BACKGROUND
A. Regional Stormwater Permits

When a Regional Water Board issues a stormwater permit, it is
implementing both federal and state law:

Part of the federal Clean Water Act is the National Pollutant
Discharge Elimination System (NPDES), “[tlhe primary
means” for enforcing effluent limitations and standards under
the Clean Water Act. (Arkansas v. Oklahoma (1992) 503
U.S. 91, 101, 112 S.Ct. 1046.) The NPDES sets out the
conditions under which the federal EPA or a state with an
approved water quality control program can issue permits for
the discharge of pollutants in wastewater. (33 U.S.C.
§ 1342(a) & (b).) In California, wastewater discharge
requirements established by the regional boards are the
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equivalent of the NPDES permits required by federal law. (§
13374.)

City of Burbank v. State Water Res. Control Bd. (2005) 35 Cal.4th 613 at 619-621.

Section 402(p) of the federal Clean Water Act establishes that an MS4 permit:

6] may be issued on a system or jurisdiction-wide
basis;

(ii)  shall include a requirement to -effectively
prohibit non-storm water discharges into: the
storm sewers; and

(iii)  shall require controls to reduce the discharge of
pollutants to the maximum extent practicable,
including management practices. control
techniques and system, design and engineering
methods, and such other provisions as the
Administrator or the State determines
appropriate for the control of such pollutants.

33 U.S.C. § 1342(p)(3)(B).*

California is among the states that are authorized to implement the NPDES
permit program. 33 U.S.C. § 1342(b). Permits issued by the Regional Water
Board under this authority must impose conditions that at are at least as stringent
as those required under the federal act. 33 U.S.C. § 1371: Cal. Water Code §
13377. o '

However, relying on its state law authority or discretion, the Regional
Water Board is free to issue permits that impose limits or conditions in excess of
those required under the federal law where necessary to achieve higher water
quality standards and objectives established under state law:

In California, the controlling law is the Porter-Cologne Water
Quality Control Act (Porter-Cologne Act), which was enacted
in 1969. Its goal is “to attain the highest water quality which
is reasonable, considering all demands being made and to be
made on those waters and the total values involved, beneficial
and detrimental, economic and social, tangible and
intangible.” The task of accomplishing this belongs to the

4 The relevant provisions of the Clean Water Act are set forth in Appendix A to
this Test Claim. :

(98

00006



City of Burbank v. State Water Res. Control Bd. (2005) 35 Cal.4th 613 at 619
(internal citations omitted). The California Water Code expressly anticipates that
the uses and objectives set forth in basin plans and the need to prevent nuisance
will require permits issued by Regional Water Boards to impose more stringent

State Water Resources Control Board (State Board) and the
nine Regional Water Quality Control Boards; together the
State Board and the regional boards comprise “the principal
state agencies with primary responsibility for the coordination
and control of water quality.”

Whereas the State Board establishes statewide policy for
water quality control, the regional boards “formulate and
adopt water quality control plans for all areas within [a]
region”. The regional boards® water quality plans, called
“basin plans,” must address the beneficial uses to be protected
as well as water quality objectives, and they must establish a
program of implementation. Basin plans must be consistent
with “state policy for water quality control.”

regulatory controls than would otherwise result from federal law:

Notwithstanding any other provision of this division, the state
board or the regional boards shall, as required or authorized
by the Federal Water Pollution Control Act, as amended,
issue waste discharge requirements and dredged or fill
material permits which apply and ensure compliance with all
applicable provisions of the act and acts amendatory thereof
or supplementary, thereto, together with any more stringent
effluent standards or limitations necessary to implement water
quality control plans, or for the protection of beneficial uses,
or to prevent nuisance. ~

Cal. Water Code § 13377.

B.

The MRP was issued by the Regional Water Board, an executive agency of

The MRP and the Prior Permit

the State of California. It replaced individual permits issued to Permittees
participating in six different areawide stormwater programs: the Alameda

Countywide Clean Water Program; the Contra Costa Clean Water Program; the
San Mateo Countywide Water Pollution Prevention Program; the Santa Clara

Valley Urban Runoff Pollution Prevention Program; the Fairfield-Suisun Urban
Runoff Management Program: and the City of Vallejo and the Vallejo Sanitary

District, and governs stormwater discharges in some 76 different municipal
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entities (e.g., cities, counties, and flood control and water conservation districts).
(Ex. 1 at 3-4.) The County is among the Permittees participating in the Santa
Clara Valley Program (the “Santa Clara Valley Program™).

The permit that formerly governed the Santa Clara Valley Program was
Permit No. CAS029718 issued by Order No. 01-024 on April 21, 2001, amended
by Order No. 01-119 on October 17, 2001, and Order No. R2-2005-0035 on July
20, 2005 (the “Prior Perm1t”) (Ex. 1 at 3-4.) A copy of the Prior Permit is
attached hereto as Exhibit 2.° For purposes of establishing that the provisions of
the MRP constitute new requirements or a higher level of servxce, those provisions
are compared to the Prior Permit.

C. State Mandate Law

Axrticle XIII B section 6 of the California Constitution provides in relevant
part:

Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
governments for the cost of such program or increased
level of service .. . .

Cal. Const. Art, XIIL.B, § 6. The purpose of section 6 “is to preclude the state
from shifting financial responsibility for carrying out governmental functions to
local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A
and X1II B impose.™ (County of San Diego v. State of California (1991) 15
Cal.4th 68, 81; County of Fresno v. State of California (1991) 53 Cal.3d 482, 487.)
The section “was designed to protect the tax revenues of local govemments from
state mandates that would require expenditure of such revenues.” (County of
Fresno, supra, at 487; Redevelopment Agency v. Comm’'n on State Mandates
(1997) 55 Cal.App.4th 976, 984-85.) The Legislature implemented section 6 by
enacting a comprehensive administrative scheme to establish and pay mandate

% The amendments to the Prior Permit described above, which relate only to
permit provisions not at issue here, are not included in the materials submitted with this
test claim. These documents are available at the Regional Water Board’s website, at
http://waterboards.ca.gov/sanfranciscobav/board decisions/adopted orders/2001/R2-
2001-119.pdf; and
http://waterboards.ca.gov/sanfranciscobav/board decisions/adopted _orders/2005/R2-
2005-0035.pdf. Alternatively, the County can provide hard copies to the Commission
upon request.
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claims. (Cal. Gov’t Code §§ 17500 et seq.; Kinlaw v. State of California (1991)
54 Cal.3d 326, 331, 333 [statute establishes “procedure by which to implement
and enforce section 6”].)

Government Code section 17556 identifies seven exceptions to the rule -
requiring reimbursement for state mandated costs. The exceptions are as follows:

(a)  The claim is submitted by a local agency . . . that
requested legislative authority for that local agency . . . to
implement the program specified in the statute, and that
statute imposes costs upon that local agency or school district
requesting the legislative authority. . . .

(b)  The statute or executive order affirmed for the state a
mandate that had been declared existing law or regulation by
action of the courts.

(¢)  The statute or executive order imposes a requirement
that is mandated by a federal law or regulation and results in
costs mandated by the federal government, unless the statute
or executive order mandates costs that exceed the mandate in
that federal law or regulation. . . .

(d)  The local agency . . . has the authority to levy service
charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.

(e)  The statute, executive order, or an appropriation in a
Budget Act or other bill provides for offsetting savings to
local agencies . . . that result in no net costs to the local
agencies or . . ., or includes additional revenue that was
specifically intended to fund the costs of the state mandate in
an amount sufficient to fund the cost of the state mandate.

(f)  The statute or executive order imposes duties that are
necessary to implement, reasonably within the scope of, or
expressly included in, a ballot measure approved by the
voters in a statewide or local election

(g) The statute created a new crime or infraction,
eliminated a crime or infraction, or changed the penalty for a
crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.
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Cal. Gov’'t Code § 17556.

1. The Test

Taken together, the Constitution, statutes, and case law described above
establish a three-prong test to determine whether a claimant is eligible for
reimbursement through the state’s mandate law: (1) the obligations imposed must
represent a new program or higher level of service; (2) the mandate must arise
from a law, regulation, or executive order imposed by the state, rather than the
federal government; and (3) the costs cannot be recoverable by the local agency
through the imposition of a fee. Only where all three are satisfied does a
mandated cost fall within the subventure requirement of article XI1I B section 6.

a. New Program or Higher Level of Service

In order to trigger the state mandate law, the obligations imposed by the
state must represent a “new program” or “higher level of service.” Programs
subject to the state mandate law are those that “carry out the governmental
function of providing services to the public. or laws which, to implement a state
policy, impose unique requirements on local governments and do not apply
generally to all residents of the state.” County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 56. Whether an obligation imposes a higher level
of service depends on whether “the requirements are new in comparison with the
preexisting scheme” and “the requirements were intended to provide an enhanced
service to the public.” San Diego Unified School Dist. v. Comm ’'n on State
Mandates (2004) 33 Cal.4th 859, 878. Thus, determining whether a municipal
stormwater permit imposes a new program or higher level of service is largely a
factual question involving the comparison of the terms of the current and former
permits. However, the San Diego Decision addresses a very important general
principle on this point that is of great interest here:

All stormwater permits must contain controls that “reduce the discharge of
pollutants to the maximum extent practicable, including management practices,
control techniques and system, design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for the control
of such pollutants.” 33 U.S.C. § 1342(p)(3)(B)(iii). This means that all permit
parameters are implementing the same standard. In the proceedings leading to the
San Diego Decision, the Finance Department argued that the new permit did not
constitute a “new program’” or a “higher level of service” because each
incremental increase in best management practices or other permit requirement
was necessary to assure continued compliance with the maximum extent
practicable (or “MEP” standard). The Commission correctly rejected this
argument stating that such a standard would mean “anything the state imposes
under the permit would not be a new program or higher level of service” (San
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Diego Decision at 49). Should this argument be raised here, the Commission
should again reject this argument, and instead base its analysis on the “plain
language” of the new permit requirements (Los Angeles Decision at 49).
Activities that “were not required activities of the permittees prior to the permit’s
adoption™ are “new program[s] or higher level of service” (Los Angeles Decision
at 49).

b. State Mandates

“Costs mandated by the state” include “any increased costs which a local
agency ... is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new program or higher
level of service of an existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.” (Gov’t Code § 17514.) Orders issued by
any Regional Water Board pursuant to pursuant to Division 7 of the California
Water Code (commencing at section 13000) come within the definition of
“executive order.” County of Los Angeles v. Comm’n on State Mandates (2007)
150 Cal.App.4th 898, 520.

Section 17556 of the Government Code exempts costs mandated solely by
federal law or regulation unless the “statute or executive order mandates costs that
exceed the mandate in that federal law or regulation. . . .” Cal. Gov’t Code §
17556(c). Courts have interpreted this provision to mean that an obligation
imposed by the state in the implementation of a federal mandate should still be
considered a “state mandate” as long as the state has a say about the manner in
which that mandate is passed on to local agencies:

When the federal government imposes costs on local agencies
those costs are not mandated by the state and thus would not
require a state subvention. Instead, such costs are exempt
from local agencies' taxing and spending limitations. This
should be true even though the state has adopted an
implementing statute or regulation pursuant to the federal
mandate so long as the state had no “true choice” in the
manner of implementation of the federal mandate.

This reasoning would not hold true where the manner of
implementation of the federal program was left to the true
discretion of the state.

Hayes v. Comm 'n on State Mandates (1992) 11 Cal. App. 4th 1564, 1593. Thus,
where the Regional Water Board chooses to impose specific measures of
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compliance as a means of implementing the more general requirements of the
federal Clean Water Act, those measures are considered state mandates:

In our view the determination whether certain costs were
imposed upon a local agency by a federal mandate must focus
upon the local agency which is ultimately forced to bear the
costs and how those costs came to be imposed upon that
agency. If the state freely chose to impose the costs upon the
local agency as a means of implementing a federal program
then the costs are the result of a reimbursable state mandate
regardless whether the costs were imposed upon the state by
the federal government.

Id. The Commission relied on Hayes in both the San Diego and Los Angeles
Decisions in determining that the Regional Water Quality Control Boards issuing
the stormwater permits at issue “freely chose™ to exercise discretion and impose
conditions beyond those required by federal law. Those conditions were therefore
state mandates. (San Diego Decision at 37; Los Angeles Decision at 23.) The
Commission further highlighted the importance of a state’s discretion, or “free
choice” in the context of permits issued under the federal Clean Water Act:

[Elach state is free to enforce its own water quality laws so long as
its effluent limitations are not ““less stringent” than those set out in
the Clean Water Act...the California Supreme Court has
acknowledged that an NPDES permit may contain terms that are
federally mandated and terms that exceed federal law. (Los Angeles
Decision at 23.)(emphasis added) .

Thus, specific permit requirements “may constitute a state mandate even though
they are imposed in order to comply with the federal Clean Water Act” (Los
Angeles Decision at 23).

c. Fee Authority

In the San Diego Decision, the Commission conducted an extensive.
analysis of the issue of whether the local agencies charged with implementing the
municipal regional stormwater permit in that matter had adequate fee authority to
recover the costs mandated upon them by the San Diego Regional Water Board.
(San Diego Decision at 100-120.) Mandates are exempted from the subventure
requirements of article XIII B, section 6 of the California Constitution where the
local agency has “the authority to levy service charges, fees, or assessments
sufficient to pay for the mandated program or increased level of service.” Cal.
Gov't Code § 17556(d).
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However, Article XIII D of the California Constitution, enacted by the
voters through Proposition 218, requires that fees incident to property ownership
be subjected to a majority vote by affected property owners or by 2/3 registered
voter approval. Cal. Const., art. XIII D. As explained by the Commission in the
San Diego Decision, the necessity for voter approval (and the attendant possibility
of voter rejection) of a fee renders the permittees” fee authority inadequate to
satisfy the exemption of section 17556. (San Diego Decision at 106.) Indeed, in
the San Diego Decision, the Commission determined that fee authority is
inadequate where the imposition of fees is subject to voter protest that could
invalidate them. (San Diego Decision at 115.)

Under Proposition 218, the local agency has not authority to impose
the fee if it is protested by a majority of parcel owners.
Additionally, it is possible that a majority of land owners in the Jocal
agency may never allow the proposed fee, but the local agency
would still be required to comply with the state mandate. This
would violate the purpose of article XII B, section 6, which is “to
preclude the state from shifting financial responsibility for carrying
out governmental functions to local agencies, which are ‘ill
equipped’ to assume increased financial responsibilities because of
the taxing and spending limitations that articles XIII A and XI1 B
impose.” (San Diego Decision at 115.)

Article X11I D section 6, subdivision (c) provides an exception to
Proposition 218’s vote requirements for property-related fees for sewer, water, or
refuse collection services (Cal. Const., art. XII1 D, § 6, subd. (c)). As explained
by the Commission in the San Diego Decision, fees for these services are subject
to different requirements:

To impose or increase refuse collection fees, the local agency
must provide mailed written notice to each parcel owner on
which the fee will be imposed, and conduct a public hearing
not less than 45 days after mailing the notice. If written
protests against the proposed fee are presented by a majority
of the parcel owners, the local agency may not impose or
increase the fee (article X1II D, § 6, subd. (a)(2)).

(San Diego Decision at 115.) Still, in the San Diego Decision, the Commission
concluded that this process also precludes a finding that the permittees in question
had sufficient fee authority within the meaning of section 17556(d):

Under Proposition 218, the local agency has no authority to
impose the fee if it is protested by a majority of parcel
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owners. Additionally, it is possible that a majority of land
owners in the local agency may never allow the proposed fee,
but the local agency would still be required to comply with
the state mandate. This would violate the purpose of article
XIII B, section 6, which is to “to preclude the state from
shifting financial responsibility for carrying out governmental
functions to local agencies, which are ‘ill equipped’ to
assume increased financial responsibilities because of the
taxing and spending limitations that articles XIII A and XIII
B impose.”

(San Diego Decision at 115.)

Moreover, the exception for refuse collection applies only to fees that can
be carefully calibrated to the costs incurred by the local agency and to the level of
services provided to ratepayers:

In addition, revenues are: (1) not to exceed the funds required
to provide the service, (2) shall not be used for any other
purpose than to provide the property related service, and the
amount of the fee on a parcel shall not exceed the
proportional cost of the service attributable to the parcel. And
the service must be actually used by or immediately available
to the property owner.

Article XIII D, § 6, subd. (b).

One source of such authority is through regulatory fees. Regulatory fees
can be imposed under the general police powers afforded to local government
without the need for a vote (or subject to a majority voter protest mechanism),
only where there is sufficient nexus between the “effect of the regulation and the
objectives it was supposed to advance to support the regulatory scheme.” Tahoe
Keys Property Owner's Assn. v. State Water Res. Control Bd. (1993) 23
Cal. App.4th 1459. In the Tahoe Keys case, the Court of Appeal found sufficient
nexus between properties surrounding Lake Tahoe and nutrient loads in the lake
and refused to enjoin a fee to fund efforts to minimize nutrients contributing to
eutrophication. /d. at 1480.

Similarly, in Sinclair Paint v. State Board of Equalization (1997) 15
Cal.4th 866, 874, the California Supreme Court upheld a fee imposed on paint
manufacturers to fund a program aimed at treating children exposed to lead. The
Court held that the fee—which was targeted at “the producers of contaminating
products” and was used to mitigate the harm caused by those products—was an
appropriate exercise of the police power. Id. at 877. In view of these appellate
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court decisions, this Commission determined in the San Diego Decision that
stormwater provisions do not fall within the exceptions provided where the costs
and benefits of such provisions do not sufficiently align with the activities or
interests of an identifiable group of businesses or property owners to create the
nexus required under the Sinclair Paint and Tahoe Keys cases. (San Diego
Decision at 107.)

In the San Diego Decision. the Commission also discussed the impact of a
newly enacted provision of section 16103 of the Water Code, which went into
effect in January 2010. As the Commission explained. this new law may provide a
source of fee authority under some circumstances in the future, but is of no help to
permittees in the near term. (San Diego Decision at 120.) Section 16103
authorizes fees for implementation of watershed irmprovement plans, and, in a tacit
acknowledgement that such fees would otherwise fall within the scope of
Proposition 218 as described above, expressly provides that such fees are “not
imposed solely as an incident of property ownership.” Cal. Water Code § 16103.

However, the watershed improvement plans envisioned under section
16103 are comprehensive in scope, may be adopted only after extensive public
process, and require approval by the Regional Water Board. /d. § 16103(b), (d).
These plans do “not necessarily [encompass] the same watershed activities
required by [regional permits]” (San Diego Decision at 119) and moreover,
adoption of an improvement plan is voluntary. /d. § 16101(a). Thus, section
16103 provides fee authority only to permittees who are voluntarily participating
in the development of a watershed improvement plan. (See San Diego Decision at
120.) The County is unaware of the submission or consideration of any such plan
that could provide a source of funding for the costs associated with compiymg
with the new requirements in the MRP.

IlI. THE UNFUNDED MANDATES AT ISSUE IN THIS TEST CLAIM

The MRP contains 23 separate provisions that establish the prohibitions,
limitations, and obligations of the County and other Permittees. This Test Claim
pertains to three categories of mandates:

e Provision C.8—Monitoring
° Provision C.10—Trash Load Reduction
o Provision C.11 and C.12—Mercury and PCB Diversion Studies

As sct forth in more detail below, cach of these provisions imposcs a new program
or expanded level of service over the Prior Permit. Morcover, these new
requirements exceed the mandates of the federal Clean Water Act or its
implementing regulations. Finally, compliance with these obligations will impose
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costs beyond what the County is authorized to recover through the imposition of
fees.

A. Monitoring

Provision C.8 of the MRP requires Permittees to implement a number of
water quality monitoring programs that were not required by the Prior Permit. The
ways in which each of these specific monitoring requirements represents a new
program or higher level of service—and the costs associated with each—are set
forth in section A.1 directly below. (For convenience, the principles under which
all of these monitoring provisions constitute a state mandate and the reasons that
the County has inadequate fee authority to recover the associated costs, are
discussed together in sections A.2 and A.3.)

1. Provision C.8 Constitutes a New Program or Higher Level
of Service.

In the Los Angeles Decision, the Commission found that a new permit
requirement to place and maintain trash receptacles at transit stops, absent in
previous permits, was a new program or high level of service. (Los Angeles
Decision at 49). Likewise here, Provision C.8 mandates new requirements and
obligations not present in the Prior Permit. Thus, each of the monitoring
provisions discussed below represent a new program or higher level of service
compared to the requirements in the Prior Permit.

a. Provision C.8.b—Regional Monitoring Program for
Water Quality in the San Francisco Bay Estuary.

Provision C.8.b requires the County and other Permittees to participate in a
cooperative effort among “stakeholder™ entities that discharge into the San
Francisco Bay Estuary to answer several questions about the conditions in the
Estuary, including current, past, and projected future levels of contamination;
sources, pathways, loadings, and processes causing or contributing to the
contamination; and current and future impacts of contamination. (Ex. 1 at 65.)
Permittees are required to participate in this monitoring program by paying their
“fair share” of monitoring costs.

) Provision C.8.b Imposes a Higher Level of
Service.

‘The Fact Sheet to the MRP characterizes the requirements of Provision
C.8.b as a mere continuation of activities required under the Prior Permit. (Ex. 1
at 65 n.20; [-59.) However, the Prior Permit required only submission of a multi-
year monitoring plan that includes participation in the San Francisco Estuary
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Regional Monitoring Program (“RMP”) or an acceptable alternative monitoring
program. (Ex. 2, Provision C.8.b, at 37.) By contrast, the MRP mandates that the
County financially support the RMP and participate in the development of a
monitoring program designed to obtain the answers to the specific questions
described above. (Ex. 1 at 65 n.20.)

In addition to the financial contribution required by the MRP, these new
requirements for the RMP will require the Santa Clara Valley Program in which
the County participates to devote additional resources to the RMP. Program staff
participation is expected to increase by roughly 2% per year in order to provide
greater coordination between RMP and MRP objectives for this provision.
(Declaration of Chris Sommers (“Sommers Decl.”) at 9 9(a)(i)(i).)

b. Provision C.8.c—Status Monitoring

Provision C.8.c of the MRP imposes substantially increased levels of
monitoring relative to the Prior Permit. Specifically, and as set forth below, the
MRP requires a specific monitoring protocol to analyze dozens of samples for at
least eleven different parameters, measuring at least 33 different components. It
also establishes “triggers™ requiring further monitoring. (Ex. 1 at 65-71.)

@) Provision C.8.c Imposes a Higher Level of
Service.

This provision of the MRP imposes new, specific and detailed obligations
on the County and other Permittees in the Santa Clara Valley Program with
respect to creek monitoring. Provision C.8.c of the MRP greatly expands the
number of monitoring sites and parameters, iricluding:

Algae bioassessment (20 sites/yr)
Chlorine (23 sites/yr)
Temperature (8 sites/yr)

Stream Surveys (9 miles/yr)

Additionally, Provision C.8.c increases the number of creek sites that must
be sampled annually for the following parameters (site increases are in
parentheses):

Total Phosphorus (7 sites/year)
Dissolved Orthophosphate (7 sites/yr)
Total Nitrogen (7 sites/yr)

Nitrate (7 sites/yr)

Ammonia (7 sites/yr)

e ®© o ® ©
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e Silica (7 sites/yr)
e Chloride (7 sites/yr)
e Dissolved Organic Carbon (DOC) (7 sites/yr)

(Ex. 1 at 65-71, Thls 8.1 & 8.2, Attachment H). None of these specific
requirements were included in the Prior Permit. (Ex.2 at 18-19.)

c. Provision C.8.d—New Monitoring Studies and
Projects

Provision C.8.d of the MRP requires the County and other Permittees to
undertake three types of projects within their watersheds. (Ex. [ at 71-73.)

Identifying Stressors and Sources. Provision C.8.d.i provides that, when
status monitoring reveals a potential source of stress to the water bodies identified
in Table 8.1, the Permittees are required to conduct a site-specific study to identify
the stressor or source. (Ex. 1 at 71.) The study sets forth very specific protocols
for these studies:

This study should follow guidance for Toxicity Reduction
Evaluations (TRE) or Toxicity Identification Evaluations
(TIE). A TRE, as adapted for urban stormwater data, allows
Permittees to use other sources of information (such as
industrial facility —stormwater monitoring reports) in
attempting to determine the trigger cause, potentially
eliminating the need for a TIE. If a TRE does not result in
identification of the stressor/source, Permittees shall conduct
a TIE. '

(/d. at 71.) If a source is identified, the MRP requires implementation of “one or

" more controls” and continued monitoring to assess whether those controls are
reducing the cause or causes of the trigger stressor or source. (/d.) If the County
and other Permittees conduct these studies through the Santa Clara Valley
Program, they may be required to conduct up to five such projects within the five-
year permit term. (/d.-at71-72.)

Evaluation of BMP Effectiveness. Provision C.8.d.ii. requires
investigations into the effectiveness of BMPs. (/d. at 72.) The County is required
to investigate one BMP during the term of the MRP. (/d.)

Geomorphic Studies. Finally, Provision C.8.d.iii requires all permittees

governed by the MRP to select one water body within each county, and complete
one of three types of studies:

15
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(1) Gather geomorphic data to support the efforts of a local
watershed partnership to improve creek conditions; or

(2) Inventory locations for potential retrofit projects in which
decentralized, landscape-based stormwater retention units can be
installed; or

(3) Conduct a geomorphic study which will help in development of
regional curves which help estimate equilibrium channel
conditions for different- sized drainages.

(Ex. 1 at 72-73.)

1)) Provision C.8.d Imposes a Higher Level of
Service,

Under the Prior Permit, source identification projects were required to be
conducted at a much lower level of effort compared to what is required by the
MRP. BMP effectiveness and geomorphic projects are completely new to the
County. There is nothing comparable to these requirements in the Prior Permit.
This entire provision constitutes a “new program or higher level of service™ within
the meaning of the mandate law.

d. Provision C.8.e.i—Pollutants of Concern
Monitoring

Provision C.8.e.i requires the County and other Permittees to establish and
maintain fixed monitoring stations on specified waterbodies, or approved
alternatives for purposes of monitoring pollutants of concern. (Ex. 1 at 73-74.)
The monitoring mandated under these provisions is to be directed toward:

(1) identifying which Bay tributaries (including stormwater
conveyances) contribute most to Bay impairment from pollutants
of concern,;

(2) quantifying annual loads or concentrations of pollutants of
concern from tributaries to the Bay;

(3) quantifying the decadal-scale loading or concentration trends of
pollutants of concern from small tributaries to the Bay; and

(4) quantifying the projected impacts of management actions
(including control measures) on tributaries and identifying where
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these management actions should be implemented to have the
greatest beneficial impact.

(Jd.at73.)

Provisions C.8.e.iii. iv, and v defines the parameters and frequencies,
protocols, and methods required for monitoring pollutants of concern. For
example:

Parameters and Frequencies — Permittees shall conduct
Pollutants of Concern sampling pursuant to Table 8.4,
Categories 1 and 2. In Table 8.4, Category 1 pollutants are
those for which the Water Board has active water quality
attainment strategies (WQAS), such as TMDL or site-specific
objective projects. Category 2 pollutants are those for which
WQAS are in development. The lower monitoring frequency
for Category 2 pollutants is sufficient to develop preliminary
loading estimates for these pollutants.

(Id. at74.)

Table 8.4 sets forth explicit requirements for sampling years, minimum
sampling occurrences, and sampling intervals for three categories of pollutants.

(i) Provision C.8.e.i Imposes a New Program.

Provision C.8.¢.i is a new program. The Prior Permit contained no
comparable provision. (Ex. 2 at 18-19.)

e. Provision C.8.e.ii—Long-Term Monitoring

Provision C.8.e.ii requires Long-Term monitoring at specified stations.
Alternate locations are permissible only after consulting with the Regional Water
Board Surface Water Ambient Monitoring Program (“SWAMP™) and approval by
the Regional Water Board’s executive officer. (/d. at 74.) The County and other
Permittees in the Santa Clara Valley Program are responsible for monitoring at
either the Guadalupe River or Coyote Creek. The MRP suggests locations for
where such monitoring should occur for either water body. (/d.)

Provision C.8.e.iii requires “Long-Term monitoring pursuant to Table 8.4,
Category 3. (Ex. 1 at 74.) Table 8.4 describes Category 3 as requiring testing for
toxicity of “Bedded Sediment, fine-grained,” to be coordinated with SWAMP’s
scheduled collection of Category 3 data at the Long-Term monitoring locations.”
(Id)
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() Provision C.8.e.ii Imposes a New Program.

The Prior Permit makes no provision for monitoring designed to detect
long-term stormwater trends. (Ex. 1 at 18-19.) This is a new requirement.

f. Provision C.8.e.vi—Sediment Delivery
Estimate/Budget

Provision C.8.e.vi requires Permittees, by July 1, 2011, to develop “a
design for a robust sediment delivery estimate/sediment budget in local tributaries
and urban drainages.” The study itself must be implemented by July 1,2012.

(i) Provision C.8.e.vi Imposes a New Program.

The Prior Permit contained no requirement to design or implement
sediment delivery studies. This is an entirely new program under the MRP.

g. Provision C.8.f—Citizen Monitoring and
Participation

Provision C.8.f requires permittees to encourage “citizen monitoring,”
although it does not define this term. Instead, it merely directs that

i. Permittees shall encourage Citizen Monitoring.

ii.  Indeveloping Monitoring Projects and evaluating Status & Trends
data, Permittees shall make reasonable efforts to seek out citizen and
stakeholder information and comment regarding waterbody function
and quality.

iii.  Permittees shall demonstrate annually that they have encouraged
citizen and stakeholder observations and reporting of waterbody -
conditions. Permittees shall report on these outreach efforts in the
annual Urban Creeks Monitoring Report.

(Ex. 1 at 76.)

The Fact Sheet provides no additional description or specification of what
is required, but says that “Provision C.8.1. is intended to do the following:

Support current and future creek stewardship efforts by
_providing a framework for citizens and Permittees to share
their collective knowledge of creek conditions; and
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Encourage Permittees to use and report data collected by
creek groups and other third-parties when the data are of
acceptable quality.

(Ex 1 at App. 1 64-65.)
(i) Provision C.8.f Imposes a New Program.

Provision C.8.f is an entirely new requirement. There is no similar
provision in the Prior Permit. (Ex. 2. at 18-19.)

h. Provision C.8.g—Reporting

Provision C.8.g.ii requires submission of “an Electronic Status Monitoring
Data Report no later than January 15 of each year, reporting on all data collected
during the foregoing October 1-September 30 period. Electronic Status
Monitoring Data Reports shall be in a format compatible with the SWAMP
database. Water Quality Objective exceedences shall be highlighted in the Report.
(Ex.1at77.)

Provision C.8.g.iii requires submission of

a comprehensive Urban Creeks Monitoring Report no later
than March 15 of each year, reporting on all data collected
during the foregoing October 1-September 30 period, with
‘the initial report due March 15, 2012, unless the Permittees
choose to monitor through a regional collaborative, in which
case the due date is March 15, 2013.

(Ex. 1 at 77.) Each Urban Creeks Monitoring Report shall contain summaries of
Status, Long- Term, Monitoring Projects, and Pollutants of Concern Monitoring.
(Id.) The materials required for this submission are extensive, and include maps,
data tables, descriptions of data quality, analyses of the data, identification of any
“long-term trends in stormwater or receiving water quality,” and a discussion of
the data relative to beneficial uses identified in the basin plan. (/d. at 77-78.)

Finally, Provision C.8.g.vi requires that electronic reports be made
available through a regional data center, and optionally through their web sites.
The County and other Permittees are required to notify stakeholders and members
of the general public about the availability of electronic and paper monitoring
reports through notices distributed through appropriate means, such as an
electronic mailing list. (Ex. 1 at 79.)
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§)) Provision C.8.g Imposes a Higher Level of
Service.

The Prior Permit required the County and other Permittees to prepare a
single annual report, which included a description of data collected over the
previous fiscal year, and general interpretation of the results. (Ex. 2 at 16-17.)
The format of the report was unspecified. (/d.)

The MRP requires electronic reporting and requires that the data be
maintained in a database accessible by the public. (Ex. 1 p. 77.) In addition, the
requirement for submission of a separate annual Urban Creeks Monitoring Report
is new. This submission prescribes roughly similar report contents, but due to the
increased number of data parameters and programs, the total level of reporting
- effort will increase.

i Provision C.8.h-— Monitoring Protocols and Data

Quality
Provision C.8.h requires that

Where applicable, monitoring data must be SWAMP
comparable. Minimum data quality shall be consistent with
the latest version of the SWAMP Quality Assurance Project
Plan (QAPP) for applicable parameters, including data quality
objectives, field and laboratory blanks, field duplicates,
laboratory spikes, and clean techniques, using the most recent
Standard Operating Procedures. A Regional Monitoring
Collaborative may adapt the SWAMP QAPP for use in
conducting monitoring in the San Francisco Bay Region, and
may use such QAPP if acceptable to the Executive Officer.

(Ex. 1 at 79.)

() Provision C.8.h Imposes a Higher Level of
Service.

The Prior Permit makes no mention of the SWAMP program. By contrast,
Provision C.8.h of the MRP requires the Santa Clara Valley Program to develop
significant updates or additions to existing field standard operating procedures and
train field staff to allow for monitoring data to be collected by the Permittees using
“SWAMP comparable” methods defined by the State Water Resources Control
Board's Surface Water Ambient Monitoring Program.
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Additionally, new data management systems must be developed and
managed at significant costs, as the MRP requires data to be reported
electronically to the Regional Water Board in “SWAMP comparable™ formats.
Monitoring data quality assurance procedures (also SWAMP comparable) will
also have to be developed, documented and adhered to by the Santa Clara Valley
Program at all times, which requires an additional level of effort (staff time)
compared to previous quality assurance procedures conducted by Santa Clara
Valley Program under the Prior Permit.

2. The New Requirements of Provision C.8 Constitute State
Mandates.

The Fact Sheet prepared b} Regional Water Board staff in conjunction with
the MRP cites to both federal and state law as providing “broad legal authority”
for all of the monitoring requirements imposed therein:

Broad Legal Authority: [Federal Clean Water Act] sections

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)

(Ex. 1 at App I-57.) However, for authority specific to the monitoring
requirements in Provision C.8, the Fact Sheet cites only to federal regulations:

Specific Legal Authority: Permittees must conduct a
‘comprehensive monitoring program as required under Federal
NPDES regulations 40 CFR 122.48, 40 CFR 122.44(i), 40
CFR 122.26.(d)(1)(iv)}(D), and 40 CFR 122.26(d)(2)(i1)-(iv).

(1d.)*

Section 122.48 of the federal regulations implementing the Clean Water
Act requires all NPDES permits to contain certain monitoring provisions,
including those establishing “type, intervals, and frequency sufficient to yield data
which are representative of the monitored activity .. ..” 40 CF.R. § 122.48.
Section 122.44(i) requires certain types of monitoring “to assure compliance with
permit limitations.” 40 C.F.R. § 122.44(i). The requirements described under this
provision apply largely to parameters governing an individual permittee’s
discharge. /d." Similarly, the monitoring requirements specific to stormwater

® The text of the referenced sections is set forth in Appendix “A” to this Narrative
Statement.

7 Section 122.44(i)(iii)-(iv) applies to specific types of discharges other than
stormwater.
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permits under section 122.126 of the federal regulation are largely aimed at
identifying sources and characterizing pollution arising from outflows within cach
MS4’s jurisdiction. 40 C.F.R. §§ 122.26(d)(1)(iv)D): (2)(ii)-(iv).

Stormwater management programs “may impose controls on a systemwide
basis, a watershed basis, a jurisdiction basis, or on individual outfalls.” /d. §
122.26(d)(2)(iv). However, while cooperative agreements may be required, “each
“copermittee is only responsible for their own systems.” 40 C.F.R. §
122.26(d)}2)(iXD). Similarly, consistent with the scope of the monitoring
provisions discussed above, even where a programmatic approach is taken, federal
regulations say that “Copermittees need only comply with permit conditions
relating to discharges from the municipal separate storm sewers for which they
operate.” (40 C.F.R. § 122.26(a)(3)(vi).) In the San Diego and Los Angeles
Decisions, the Commission correctly read these regulatory provisions to mean
that, while the Regional Water Board may impose collaborative approaches to
monitor and control pollutants on a watershed basis, such requirements exceed the
mandate in federal law or regulations and are state law mandates. (San Diego
Decision at 74; Los Angeles Decision at 30-31.)

a. Requirements for Collaborative or Watershed
Monitoring. '

Virtually all of the provisions discussed above require the County to engage
in some degree of collaborative or watershed-wide monitoring programs. As
described above, federal regulations require a stormwater permit to contain
provisions aimed at characterizing and controlling pollutants in a permittee’s own
discharges. Nothing in the plain language of federal statute and regulations
requires participation or contributions to the sort of specific collaborative
monitoring program mandated by Provision C.8 of the MRP.

Rather, the Regional Water Board freely chose to impose these particular
and specific requirements on the County. As the Court of Appeal in Hayes v.
Comm’n on State Mandates explained only those mandates forced on the state by
the federal government may truly be considered “federal™ for purposes of Article
X111 B section 6 of the State’s Constitution:

In our view the determination whether certain costs were
imposed upon a local agency by a federal mandate must focus
upon the local agency which is ultimately forced to bear the
costs and how those costs came to be imposed upon that
agency. If the state freely chose to impose the costs upon the
local agency as a means of implementing a federal program
then the costs are the result of a reimbursable state mandate
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regardless whether the costs were imposed upon the state by
the federal government.

Hayes v. Comm 'n on State Mandates (1992) 11 Cal. App. 4th 1564, 1593-94.

The Commission correctly determined in the San Diego and Los Angeles
Decisions that where federal law authorizes, but does “not require the specificity”
outlined in the permit requirements, the Regional Water Board has “freely chosen”
to impose those requirements, rendering them state mandates. (San Diego
Decision at 59, 74; Los Angeles Decision at 30-31.) This is precisely the case
with the collaborative watershed-level activities required under the MRP—they
may be authorized, but are not required by federal law. Therefore, the Regional
Water Board freely chose to include them the MRP permit, rendering them state
mandates. ‘

b. New Requirements for Characterization of MS4
Discharges.

Requirements of the MRP, such as those set forth in provision C.8.c and
C.8.h, impose new requirements to measure specific constituents in stormwater.
The level of specificity in these provisions goes far beyond the very general
monitoring requirements established under the federal Clean Water Act or its
implementing regulations. 40 C.F.R. §§ 122.44(i); 122.48; 122.26(d)(1)(iv)(D);
(2)(ii)-(iii). The federal regulations simply require permittees to develop
monitoring plans that are sufficient to demonstrate compliance with permit limits
and assess impacts of a permittee’s discharges.

While outfall monitoring requirements are more directed at the type of
information anticipated under the federal regulations than the watershed
monitoring discussed abeve, again the requirements of the MRP are far more
specific than is required by the Clean Water Act. While the federal regulations
require monitoring sufficient to yield data which are representative of the MS4’s
own discharges, the means and manner in which the these requirements are
implemented and specified in the MRP is an exercise of discretion by the Regional
Water Board, which freely chose the specific parameters, testing locations, and
sampling frequencies as part of the MRP. Under the test articulated in Hayes, this
choice as indicated in the MRP renders the requirements in Provision C.8.c a
state—rather than a federal—mandate. Hayes v. Comm 'n on State Mandates
(1992) 11 Cal. App. 4th 1564, 1593-94 (defining as state mandates requirements
“where the manncr of implementation of the federal program was left to the true
discretion of the state.”).

Indeed, with regard to the provisions in Provision C.8.h, which require the
County to conform the format and quality assurance methods to those set by
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SWAMP, the Regional Water Board provides no specific legal authority—state or
federal. And, unquestionably, there is no federal statute or regulation that would
require compatibility with SWAMP methods, formats, or quality assurance
procedures. The Regional Water Board “freely chose™ to impose the SWAMP
compatibility requirement of its own accord. Hayes v. Comm’n on State Mandates
(1992) 11 Cal. App. 4th 1564, 1593.

c. Citizen Monitoring Requirements.

The Fact Sheet for the MRP describes the legal authority for Provision
C.8.f as follows: “CWA section 101(e) and 40 CFR Part 25 broadly require public
participation in all programs established pursuant to the CWA, to foster public
awareness of environmental issues and decision-making processes.” (Ex. 1 at
App. [-64.)

Section 101(e) of the Clean Water Act says: “Public participation in the
development, revision, and enforcement of any regulation, standard, effluent
limitation, plan, or program established by the Administrator or any State under
this chapter shall be provided for, encouraged, and assisted by the Administrator
and the States.™ 33 U.S.C. § 342 1251(e). Part 25 of the Code of Federal
Regulations sets the “minimum™ standards to encourage public participation. 40
C.F.R. §25.1. The application of Part 25 appears to be focused on public
participation in U.S. EPA or equivalent state-level agency decision-making with
regard to water quality regulatory activities such as regulations and the adoption of
NPDES permits.

While these provisions could be read to authorize or even encourage the
Regional Water Board to impose additional measures to bring the public into other
proceedings or other aspects of the permitting process, nothing in the Clean Water
Act or its implementing regulations comes close to requiring the measures
identified in Provision C.8.f. of the MRP. As with many other requirements in the
MRP, the federal regulations may authorize, but do not require, the specific
requirements imposed by Provision C.8.f. Thus, as the Commission correctly
determined when considering specific public outreach requirements in the San
Diego Decision, this provision constitutes a state mandate. (San Diego Decision at
63, citing Long Beach Unified School Dist, v. State of California, supra, 225
Cal. App.3d 155.)

d. Electronic Reporting.

There is no federal requirement that reports be submitted electronically.
Indeed, the Fact Sheet cites only state authority as support for these requirements:
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[California Water Code] section 13267 provides authority for
the Water Board to require technical water quality reports.
Provision C.8.g. requires Permittees to submit electronic and
comprehensive reports on their water quality monitoring
activities to (1) determine compliance with monitoring
requirements; (2) provide information useful in evaluating
compliance with all Permit requirements; (3) enhance public
awareness of the water quality in local streams and the Bay;
and (4) standardize reporting to better facilitate analyses of
the data, including for the CWA section 303(d) listing
process.

(Ex. 1 at App I-165.) This is a requirement freely chosen by the Regional Water
Board and is a state mandate.

3. The County Will Incur Significant Costs as a Result of the
Increased Monitoring Requirements Imposed Under
Provision C.8 of the MRP.

The County will incur significant costs as a result of the increased
monitoring requirements imposed under Provision C.8 of the MRP. The County
has calculated the costs it will incur in implementing these requirements for fiscal
years 2010 and 2011. These calculations are reflected in Exhibit 3 to the Test
Claim, and are described in more detail in the declaration submitted on behalf of
the Santa Clara Valley Program in support of this Test Claim. (Sommers Decl. q
10 & Ex. A.)

4. The County Has Inadequate Fee Authority to Recover
Monitoring Costs.

The County does not have adequate authority to impose a regulatory fee to
recoup the costs of implementing the requirements of Provision C.8 of the MRP.
No statutory authority exists for imposing fees to recover the costs of water quality
monitoring.

There is not a sufficient nexus between either the cause of stormwater
pollution or the benefits derived from the monitoring requirements to impose
targeted fees on specific businesses or individuals. Outside of a general finding
that municipal stormwater discharges may be contributing to pollution of various
receiving waters, there is no finding in the MRP or its Fact Sheet tying stormwater
pollutants to specific businesses or individuals. In fact, many of the ongoing
monitoring requirements set forth in the MRP are geared toward identifying
potential pollutant contributing sources. (Ex. 1 at 71.) This is insufficient to allow
the identification of the cause or benefit nexus discussed in the Sinclair Paint and
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Tahoe Keys cases described above. The only fee that would suffice would have to
be a broad-based property fee, which would trigger Proposition 218°s voter
approval requirement. As the Commission correctly decided in the San Diego
Decision, “a local agency does not have sufficient fee authority within the
meaning of Government Code section 17556 if the fee or assessment is contingent
on the outcome of an election by voters or property owners.” (San Diego Decision
at 106). Thus, Provision C.8.b does not fall within the exception of section
17556(d) of the Government Code.

Moreover, even if an appropriate group of businesses or individuals could
be identified, there is no way that such a fee could be precisely calibrated to assure
that it would sufficiently reimburse the County for monitoring costs without
exceeding those costs, as is required under Article XIII D, § 6, subd. (b). Forall
of these reasons, the County cannot recover the state mandated costs of section
C.8 through the imposition of a fee.

B. Trash Load Reduction

Provision C.10 of the MRP requires the County to develop short- and long-
term plans for reducing the amount of trash entering receiving waters from their
stormwater systems and to create a baseline against which future reduction
achievements may be measured. The County must also take immediate steps to
identify “trash hot spots” within its jurisdiction and to perform and document
cleanup actions in thosc areas. Finally, the County must install full trash capture
devices to prevent trash from entering storm drains.

1. Provision C.10 Constitutes a New Program or Higher
Level of Service.

a. Provision C.10.a.i—Short Term Trash Load
Reduction Plan

Provision C.10.a.i requires the County to submit a Short-Term Trash Load
Reduction Plan, including an implementation schedule, to the Water Board by
February 1, 2012. (Ex. 1 at 84.) The Plan

shall describe control measures and best management
practices, including any trash reduction ordinances, that are
currently being implemented and the current level of
implementation and additional control measures and best
management practices that will be implemented, and/or an
increased level of implementation designed to attain a 40%
trash load reduction from its MS4 by July 1, 2014.
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‘(]d.) In addition, the Plan “shall account for required mandatory minimum Full

Trash Capture devices called for in Provision C.10.a.iii and Trash Hot Spot
Cleanup called for in Provision C.10.b.” (/d.)

b. Provision C. 10.a.ii—Baseline Trash Load and
Trash Load Reduction Tracking Method

Provision C.10.a.ii requires the County to document the amount of trash

currently being discharged from their stormwater systems:

(Ex. 1 at 84.). The County is also required to develop a mechanism to track the
reductions in trash loads achieved through the measures imposed by the MRP:

(Id.)

Each Permittee, working collaboratively or individually, shall
determine the baseline trash load from its MS4 to establish
the basis for trash load reductions and submit the determined
load level to the Water Board by February 1, 2012, along with
documentation of methodology used to determine the load
level.

The submittal shall also include a description of the trash load
reduction tracking method that will be used to account for
trash load reduction actions and to demonstrate progress and
attainment of trash load reduction levels. The submittal shall
account for the drainage areas of a Permittee’s jurisdiction
that are associated with the baseline trash load from its MS4,
and the baseline trash load level per unit area by land use type
and drainage area characteristics used to derive the total
baseline trash load level for each Permittee.

Finally, Provision C.10.a.ii requires the County to report its progress on
these obligations by February 2011, and disclose whether they are working alone

or in conjunction with other Permittees:

Each Permittee shall submit a progress report by February 1,
2011, that indicates whether it is determining its baseline
trash load and trash load reduction method individually or
collaboratively with other Permittees and a summary of the
approach being used. The report shall also include the types
and examples of documentation that will be used to propose
exclusion areas, and the land use characteristics and estimated
area of potentially excluded areas.

27
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(1d.)
c. Provision C.10.a.iii——Minimum Full Trash Capture

Provision 10.a.iii requires the installation of a “mandatory minimum
number of full trash capture devices by July 1, 2014, to treat runoff from an area
equivalent to 30% of Retail/Wholesale Land that drains to MS4s within their
jurisdictions (see Table 10.1 in Attachment J).” (Ex. __ at 85.)

This provision defines “a full trash capture device™ as “any single device or
series of devices that traps all particles retained by a 5 mm mesh screen and has a
design treatment capacity of not less than the peak flow rate Q resulting from a
one-year, one-hour, storm in the sub-drainage area.” (/d.)

d. Provision C.10.b.i—Trash Hot Spot Cleanup and
Definition

Provision C.10.b introduces a number of cleanup and reporting activities
for the County. The County is to identify and clean “Trash Hot Spots™ within its
jurisdiction: “Trash Hot Spots in receiving waters shall be cleaned annually to
achieve the multiple benefits of beginning abatement of these impacts as
mitigation and to learn more about the sources and patterns of trash loading.”. (/d.
at 85.)

No express definition of Trash Hot Spot is provided. Provision C.10.b.i
describes them in terms of minimum size: “Trash Hot Spots shall be at least 100
yards of creek length or 200 yards of shoreline length.” (/d. at 86.) Provision
C.10.b.ii suggests that they are “high trash-impacted locations on State waters.™
d.)

e. Provision C.10.b.ii—Trash Hot Spot Selection and
Cleanup

Provision C.10.b.ii provides that the County must designate “at least one
Trash Hot Spot per 30,000 population, or one per 100 acres of Retail/Wholesale
Commercial Land Area, within their jurisdictions based on Association of Bay
Area Governments (ABAG) 2005 data, whichever is greater.” (/d.) Provision
C.10.b.ii also requires the County to select at least one Trash Hot Spot, and to
submit information, including “photo documentation (one photo per 50 feet)” and
initial assessment results for the proposed hot spots to the Regional Water Board
by July 1, 2010. (/d.) The minimum number of Trash Hot Spots per Permittee is
set forth in Attachment J of the MRP
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f. Provision C.10.b.iii—Trash Hot Spot Assessment

Provision C.10.b.iii requires the County to “quantify the volume of material
removed from each Trash Hot Spot cleanup, and identify the dominant types of
trash (e.g., glass, plastics, paper) removed and their sources to the extent possible”
and to provide before-and-after photographic documentation of the cleanup. (/d.)
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g. Provision C.10.c—Long-Term Trash Load
Reduction Plan

Provision C.10.¢ requires each Permittee to create and submit a plan

describing trash reduction measures being implemented and for achieving the

reduction goals beyond the five-year MRP term:

(Ex. 1 at 86.)

Provision C.10.d requires the County to report annually on its trash load
reduction efforts and maintain records documenting these actions and their effects.

Each Permittee shall submit a Long-Term Trash Load
Reduction Plan, including an implementation schedule, to the
Water Board by February 1, 2014. The Plan shall describe
control measures and best management practices, including
any trash reduction ordinances, that are being implemented
and the level of implementation and additional control
measures and best management practices that will be
implemented. and/or an increased level of implementation
designed to attain a 70% trash load reduction from its MS4 by
July 1, 2017, and 100% by July 1, 2022.

h. Provision C.10.d—Reporting

Provision C.10.d.i requires a summary of

trash load reduction actions (control measures and best
management practices) including the types of actions and
levels of implementation, the total trash loads and dominant

types of trash removed by its actions, and the total trash loads

and dominant types of trash for each type of action. The latter

shall include each Trash Hot Spot selected pursuant to C.10.b.

" Beginning with the 2012 Report, each Permittee shall also

(Ex. 1 at 86-87.) Provision C.10.d.ii requires the County to retain records and
documentation of trash load reduction efforts “for review,” and requires that the

report its percent annual trash load reduction relative to its
Baseline Trash Load.

preserved records “have the specificity required for the trash load reduction
tracking method established pursuant to Provision C.10.a.iii. (/d. at 87.)

(#9)
<
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i. Provision C.10 is a New Program.

The Prior Permit contained no comparable provisions. Provision C.10
clearly is a new program and each of its provisions requires a higher level of
service from the County.

2. The Requirements of Provision C.10 Constitute State
Mandates.

The Fact Sheet prepared by Regional Water Board staff in connection with
the MRP contains the following narrative recitation of federal statutory and
regulatory authority specific to the Trash Load Reduction Provisions found in
Provision C.10 of the MRP:

~ Specific Legal Authority: Federal NPDES regulations 40
CFR 122.26(d)(2)(iv}B) requires, “shall be based on a
description of a program, including a schedule, to detect and
remove (or require the discharger to the municipal storm
sewer to obtain a separate NPDES permit for) illicit
discharges and improper disposal into the storm sewer.”

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(BX2)
requires, “a description of procedures to conduct on-going
field screening activities during the life of the permit,
including areas or locations that will be evaluated by such
field screens.”

Federal NPDES regulation 40 CFR 122.26(d)2)(iv)(B)(3)
requires, “a description of procedures to be followed to
investigate portions of the separate storm sewer system that,
based on the results of the field screen, or other appropriate
information, indicate a reasonable potential of containing
illicit discharges or other sources of non-storm water.”

Federal NPDES regulations 40 CFR 122.26(d)2)(iv)}(B)(4)
requires, “a description of procedures to prevent, contain, and
respond to spills that may discharge into the municipal
separate storm sewer.”

(Ex. 1at71; Appendix.)

The Fact Sheet also describes authority provided under the Regional Water
Board’s Basin Plan for the San Francisco Bay:
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San Francisco Bay Basin Plan, Chapter 4 — Implementation,
Table 4-1 Prohibitions, Prohibition 7, which is consistent with
the State Water Board’s Enclosed Bays and Estuaries Policy,
Resolution 95-84, prohibits the discharge of rubbish, refuse,
bark, sawdust, or other solid wastes into surface waters or at
any place where they would contact or where they would be
eventually transported to surface waters, including flood plain
areas. This prohibition was adopted by the Water Board in the
1975 Basin Plan, primarily to protect recreational uses such
as boating.

(Ex. 1 at 71 (emphasis added); Appendix A.)

The Regional Water Board’s adoption of this prohibition and other
provisions of the Basin Plan represent the exercise of discretion in choosing the
means and manner that the federal Clean Water Act will be applied to receiving
waters within its jurisdiction. The Trash Load Reduction measures in C.10 of the
MRP represent a second and additional level of discretion by the Regional Water
Board, which chose the means and manner by which this prohibition of the Basin
Plan is applied to the Co-Permittees under the MRP. The requirements of
Provision C.10 are therefore at least two steps removed from and exceed the
general provisions of federal law cited in the Fact Sheet. Because the Regional
Water Board freely chose to impose the obligations under Provision C.10, this
renders section C.10 a state, not a federal, mandate. Hayes v. Comm 'n on State
Mandates (1992) 11 Cal. App. 4th 1564, 1593. In the Los Angeles Decision, the
Commission applied a similar rationale, and concluded that street-sweeping
requirements designed to reduce trash in stormwater were far more specific than
what was required under federal law. (Los Angeles Decision at 55.) The same
logic applies and compels the same result with respect to the trash load reduction
provisions in the MRP.

3. The County Will Incur Significant Costs as the Result of
the New Trash Load Reduction Requirements Imposed
Under Provision C.10 of the MIRP.

The County will incur significant costs as a result of the new trash load
reduction requirements imposed under Provision C.10 of the MRP. The County
has calculated costs it will incur in implementing these requirements for fiscal
years 2010 and 2011. These calculations are reflected in Exhibit 3 to the Test
Claim, and are described in more detail in the declaration submitted on behalf of
the Santa Clara Valley Program in support of this Test Claim. (Sommers Decl.
10 & Ex. B.)
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4. The County Has Inadequate Fee Authority to Recover the
Caosts of Implementing Provision C.10.

For all of the reasons discussed above with regard to the monitoring
provisions of the MRP, the County does not have adequate authority to impose a
regulatory fee to recoup the costs of complying with the Trash Load Reduction
requirements of Provision C.10. No statutory authority exists for imposing fees to
recover for such costs.

Public Resources Code section 40059 provides local governments with
authority over the collection and handling of solid waste, and allows for the
collection of fees related to these activities:

Notwithstanding any other provision of law, each county.
city, district, or other local governmental agency may
determine all of the following: (1) Aspects of solid waste
handling which are of local concern, including, but not
limited to, frequency of collection, means of collection and
transportation, level of services, charges and fees, and nature,
location, and extent of providing solid waste handling
services. :

Cal. Pub. Resources Code § 40059(a).

In the Los Angeles Decision, the Commission concluded that the cost of
placing trash receptacles at public transit locations could not be recovered through
the imposition of a fee under this provision because such a fee would not be
reasonably related to providing “services necessary to the activity for which the
fee is charged.” (Los Angeles Decision at 59.). In that case, the Commission
concluded that even if the Los Angeles permittees had proper jurisdiction to
impose a fee on transit riders, this group would gain no particular benefit over that
provided to the general public. (/d.)

Here, the installation of trash capture devices mandated by the MRP is
similarly beyond the fee authority of the County. The Commission in the Los
Angeles Decision concluded that there were no businesses and private property
owners that could be singled out to pay fees for placement of trash receptacles in
transit stops. (Los Angeles Decision at 59 (“Because the trash receptacles are
required to be placed at transit stops that would typically be on city property
(sidewalks) or transit district property (for bus or metro or subway stations), there
are no entities on which the claimants would have authority to impose the fees.”)
Similarly, here, there are no businesses or individuals whose activities are
sufficiently connected to either the benefits of Provision C.10 or the pollution it
seeks to address to justify the imposition of fees.

|95
|8
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The same is true for the “Hot-Spot” cleanup activities required under
Provision C.10. In the San Diego Decision, the Commission concluded that the
potential for voter opt-out for fees related to refuse collection and street sweeping

made the local agency’s fee authority too contingent for section 17556(d) to apply.

(San Diego Decision at 115.) The costs of developing the short- and long-term
trash load reduction plans and the development of a baseline under the MRP are
even more attenuated from the causes of those costs or the benefits to be delivered
by the activities.

For the same reasons, no authority exists for the imposition of a regulatory
fee under the general police powers enjoyed by local authorities. There is no
nexus between either the cause of stormwater pollution or the benefits to be
derived from the requirements of Provision C.10 and any specific businesses or
individuals to allow a targeted fee, as required in the Sinclair Paint and Tahoe
Keys cases. The only fee that would suffice would have to be a broad-based
property fee that would trigger Proposition 218’s voter approval requirement. For
this reason, Provision C.10 does not fall within the exccptlcm of section 17556(d)
of the Government Code.

C.  Mercury and PCB Diversion Studies

Provisions C.11.f and C.12.f of the MRP require the County and other
Permittees to implement pilot programs to evaluate the reduction in mercury and
PCB levels attainable by diverting dry weather and first-flush stormwater flows to
sanitary sewers, where they may be treated for these contaminants by Publicly
Owned Treatment Works (“POTWs”). (Ex. 1 at 91, 99.) The Permittees are also
required to quantify and report the reductions achieved during the pilot program.

(Id)

The County and other Permittees are required to implement these
requirements by collectively “evaluating drainage charactenstxcs and the
feasibility of diverting flows to the sanitary sewer.” (/d.) Provision C.11.fi says

Permittees should work with local POTWs, on a watershed,
county, or regional level to evaluate feasibility and to
establish cost sharing agreements. The feasibility evaluation
shall include, but not be limited to. costs, benefits, and
impacts on the stormwater and wastewater agencies and the
receiving waters relevant to the diversion and treatment of the
dry weather and first flush flows.

(/d. at 91.) Provision C.12.f contains a virtually identical provision. (/d. at 99.)
The results of the feasibility studies are to be used by Permittees to collectively
select five pump stations and five alternates for pilot diversion studies. At least
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one diversion pilot program must be implemented in each county within the
jurisdiction of the MRP. (Jd. at 91, 100.) Sections C.1 1.f.ii and C.12.£.ii further
direct that the pilot studies be conducted “in industrially- dominated catchments
where elevated PCB concentrations are documented. (Jd. at 91, 99). The
Permittees are then required to report the outcome of the studies. (/d.)

1. Provisions C.11.f and C.12.f Constitute New Programs,

The Prior Permit contained no provisions requiring the diversion studies
and pilot programs for mercury and PCBs required under the MRP. The studies
and pilot projects required under sections C.11.f and C.12.f are new programs.

3." Provisions C.1Lf and C.12.f Are State Mandates.

For purposes of establishing legal authority, the Fact Sheet lumps Provision
C.11 and C.12 in a group that covers Provisions C.9 through C.14, and asserts that
these requirements are generally authorized by sections 402(p)(3)B)(ii-iii) of the
Clean Water Act, section 13377 of the California Water Code, and sections
122.26(d)(2)(1)(B, C. E, and F) and 122.26(d)(2)(iv) of the federal NPDES
regulations. (Ex. 1 at App 1-66.) The Fact sheet also identifies the Regional
Water Board's basin plan as a source of authority, and uses permit conditions
based on the adoption of a Total Maximum Daily Load as an example of
provisions that may be imposed under this authority (“TMDL”). (/d)

The Fact Sheet goes on to state that the mercury control measures in the
MRP are intended to “implement the urban runoff requirements stemming from”
the TMDL for this pollutant. (/d.) It also relates PCB control measures to a
TMDL: “The control measures required for PCBs are intended to implement
‘those that are consistent with control measures in the PCBs TMDL
implementation plan that has been approved by the Water Board and is pending
approval by the State Board, the Office of Administrative Law, and U.S. EPA.”
(Id. at App 1-66-67.)

None of the federal provisions cited in the Fact Sheet requires the specific
measures imposed by the MRP. The federal statute requires that NPDES permits
be “consistent with” TMDLSs, nothing more. 40 C.F.R. § 122.44(d)(1)(vii). It
does not require the Regional Water Board to implement those TMDLs through
any specific permit limit, let alone the studies and pilot projects entailed in MRP
Provisions C.11.fand C.12.f. Rather, the Regional Water Board has “freely
chosen” these measures as the method and manner of implementing this general
“consistency” requirement of federal law. The exercise of discretion in the MRP
indicates that these Provisions are state, not a federal, mandates. Hayes v.

Comm 'n on State Mandates (1992) 11 Cal. App. 4th 1564, 1593.
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3. The County Will Incur Significant Costs as the Result of
the Diversion Studies Reguired Under Provisions C.11.f
and C.12.f of the MRP.

The County will incur significant costs as a result of the new requirements
for Diversion Studies relating to mercury and PCB discharges imposed under
Provisions C.11.fand C.12.f of the MRP. The County has calculated costs it will
incur in implementing these requirements for fiscal years 2010 and 2011,. These
calculations are reflected in Exhibit 3 to the Test Claim, and are described in more
detail in the declaration submitted on behalf of the Santa Clara Valley Program in
support of this Test Claim. (Sommers Decl. § 10 & Ex. C.)

4. The County Does Not Have Adequate Authority to
Recover the Costs of Complving with C.11.f and C.12.f
Through the Imposition of a Fee.

For many of the same reasons discussed above with regard to the MRP’s
monitoring and trash requirements, the County does not have adequate authority to
impose a regulatory fee to recoup the costs of implementing Provisions C.11.f and
C.12.f of the MRP. No statutory authority exists for imposing fees to recover the
costs of such projects.

There is no nexus between either the cause of stormwater pollution or the
benefits to be derived from the diversion study requirements and any specific
businesses or individuals to allow a targeted fee. This is insufficient to allow the
identification of the cause or benefit nexus discussed in the Sinclair Paint and

Tahoe Keys cascs. The only fee that would suffice would be a broad-based
property fee that would trigger Proposition 218°s voter approval requirement.
Given that a voter-contingent fee is insufficient to establish a local agency’s fee
authority, Provisions C.11.f and C.12.1 do not fall within the exception of section
17556(d) of the Government Code. (San Diego Decision at 106.)

IV. COSTS TO IMPLEMENT MANDATED ACTIVITIES

Over the five-year term of the MRP, the County will incur significant new
costs to implement and administer the new programs and higher levels of service
mandated by Provisions C.8, C.10, C.11.fand C.12.f. The Santa Clara Valley
Program has assessed actual and estimated costs to implement these measures on a
Program-wide basis. Each Permittee’s share of these mandated costs is based on
an established funding formula which apportions costs among Program members
based on each Permittee’s total area and total population with certain minimum
cost shares.
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Under the Prior Permit, the County incurred an average annual cost of
$33.,376.00 to implement the monitoring activities modified by the MRP. As
explained above, the activities mandated by MRP Provisions C.10, C.11.f and
C.12.f are entirely new programs; therefore the County did not incur any costs to
implement such programs under the Prior Permit, During FY 2010-2011, the
County’s costs to implement the mandated activities described above are estimated
to be $852,832.00 and during FY 2011-2012, these costs are estimated to be
$1.040,000.00. The County’s costs to implement each of these mandated activities
in FY 2010-2011 and FY 2011-2012 are summarized in Exhibit 3 and are
described in more detail in the declaration submitted on behalf of the Santa Clara
Valley Program in support of this Test Claim. (Sommers Decl. § 10 & Exs. A-C.)

V. STATEWIDE COST ESTIMATE

The MRP relates only to a portion of the San Francisco Bay region. This
Test Claim is even narrower in scope in that, for some programs, it pertains to new
programs and higher levels of service imposed by the MRP on the County directly
or indirectly in the form of contributions to work that will be performed jointly
with other Permittees within the Santa Clara Valley Program or in other
collaborative efforts, compared to the Prior Permit. Therefore, the cost estimates
provided relate only to the County and other Permittees participating in the Santa
Clara Valley Program. These costs are detailed in the declaration submitted on
behalf of the Santa Clara Valley Program in support of this Test Claim, (Sommers
Decl. § 10 & Ex. A), and are incorporated into Exhibit 3 to this Test Claim.

VI. FUNDING SOURCES

As discussed in more detail above, the County does not have fee authority
to offset these costs. With the exception of the partial potential funding source set
forth below, the County is not aware of any state, federal or non-local agency
funds that are or will be available to fund these new activities.

Pursuant to the American Recovery and Reinvestment Act (“ARRA”™), the
San Francisco Estuary Partnership (“SFEP”) has been awarded $5 million from
the State Water Resources Control Board’s Clean Water State Revolving Fund to
purchase trash capture devices and provide them to cities and counties throughout
the Bay Area, according to a formula based on population and permit
requirements. Participation by municipalities, which is voluntary, will require
contracting with the Association of Bay Area Governments and compliance with
ARRA and Revolving Fund requirements. Therefore, the ARRA funds represent a
potential funding source to offset certain costs to comply with the C.10 trash-
related requirements, although these funds are not guaranteed or dedicated for any
particular Permittee. The projected portion of the ARRA funds that may be
available to the County is set forth in Exhibit D to the Sommers Declaration.
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VII. PRIOR MANDATE DETERMINATIONS

The County is unaware of any prior mandate determinations relating to the
MRP. However, Test Claim Nos. 03-TC-04, 03-TC-19, 03-TC-20 and 03-TC-21,
which resulted in the Los Angeles Decision, and Test Claim No. 07-TC-09, which
resulted in the San Diego Decision, challenged waste discharge requirements for
municipal regional storm water and urban runoff discharges that involved many of
the same issues described in this Test Claim. The provisions of the MRP
discussed above are analogous to several provisions in the Los Angeles and San
Diego municipal stormwater permits that the Commission determined were
unfunded mandates within the meaning of section 6 of Article XIII D.

VIiII. CONCLUSION

Through the MRP, the California Regional Water Quality Control Board,
San Francisco Bay Region has exercised its discretion to impose many new state-
mandated activities and demand that the County deliver a higher levels of services
than what was required under the Prior Permit. As detailed above, their
development and implementation imposes substantial costs. The County believes
that the costs incurred and to be incurred satisfy all the criteria for reimbursable
mandates and respectfully requests that the Commission make such findings as to
each of the mandated programs and activities set forth herein.
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California Regional Water Quality Control Board
San Francisco Bay Region
Municipal Regional Stormwater NPDES Permit

ORDER R2-2009-0074
NPDES PERMIT NO. CAS612008

Issuing Waste Discharge Requirements and National Pollutant Discharge
Elimination System (NPDES) Permit for the discharge of stormwater runoff from
the municipal separate storm sewer systems (MS4s) of the following jurisdictions
and entities, which are permitted under this San Francisco Bay Municipal Regional
Stormwater Permit (MRP):

The cities of Alameda, Albany, Berkeley, Dublin, Emeryville, Fremont, Hayward,
Livermore, Newark, Oakland, Piedmont, Pleasanton, San Leandro, and Union City,
Alameda County, the Alameda County Flood Control and Water Conservation District,
and Zone 7 of the Alameda County Flood Control and Water Conservation District, which
have joined together to form the Alameda Countywide Clean Water Program (Alameda
Permittees)

The cities of Clayton, Concord, El Cerrito, Hercules, Lafayette, Martinez, Orinda, Pinole,
Pittsburg, Pleasant Hill, Richmond, San Pablo, San Ramon, and Walnut Creek, the towns
of Danville and Moraga, Contra Costa County, the Contra Costa County Flood Contrel
and Water Conservation District, which have joined together to form the Contra Costa
Clean Water Program (Contra Costa Permittees)

The cities of Campbell, Cupertino, Los Altos, Milpitas, Monte Sereno, Mountain View,
Palo Alto, San Jose, Santa Clara, Saratoga, and Sunnyvale, the towns of Los Altes Hills
and Los Gatos, the Santa Clara Valley Water District, and Santa Clara County, which
have joined together to form the Santa Clara Valley Urban Runoff Pollution Prevention
Program (Santa Clara Permittees) '

The cities of Belmont, Brisbane, Burlingame, Daly City, East Palo Alto, Foster City, Half
Moon Bay, Menlo Park, Millbrae, Pacifica, Redwood City, San Bruno, San Carlos, San
Mateo, and South San Francisco, the towns of Atherton, Colma, Hillsborough, Portola
Valley, and Woodside, the San Mateo County Flood Control District, and San Mateo
County, which have joined together to form the San Mateo Countywide Water Pollution
Prevention Program (San Mateo Permittees)

The cities of Fairfield and Suisun City, which have joined together to form the Fairfield-
Suisun Urban Runoff Management Program (Fairfield-Suisun Permittees)

The City of Vallejo and the Vallejo Sanitation and Flood Control District (Vallejo
Permittees) '
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Order No. R2-2009-0074 . ; Findings

The California Regional Water Quality Control Board, San Francisco
Bay Region, (hereinafter referred to as the Water Board) finds that:

FINDINGS

Incorporation of Fact Sheet

1. The Fact Sheet for the San Francisco Bay Municipal Regional Stormwater National Pollutant
Discharge Elimination System (NPDES) Permit (Appendix I) includes cited regulatory and legal
references and additional explanatory information in support of the requirements of this Permit.
This information, including any supplements thereto, and any response to comments on the
Tentative Orders, is hereby incorporated by reference.

Existing Permits

2. Alameda County—The cities of Alameda, Albany, Berkeley, Dublin, Emeryville, Fremont.
Hayward, Livermore, Newark, Oakland, Piedmont, Pleasanton, San Leandro. and Union City,
Alameda County (Unincorporated area), the Alameda County Flood Control and Water
Conservation District, and Zone 7 of the Alameda County Flood Control and Water
Conservation District have joined together to form the Alameda Countywide Clean Water
Program (hereinafter collectively referred to as the Alameda Permittees) and have submitted a
permit application (Report of Waste Discharge), dated July 26, 2007, for reissuance of their
waste discharge requirements under the NPDES permit to discharge stormwater runoff from
storm drains and watercourses within the Alameda Permittees’ jurisdictions. The Alameda
Permittees are currently subject to NPDES Permit No. CAS0029831 issued by Order No. R2-
2003-0021 on February 19, 2003, and amended by Order No. R2-2007-0025 on March 14, 2007,
to the Alameda Permittees to discharge stormwater runoff from storm drains and watercourses
within their jurisdictions.

3. Contra Costa County—The cities of Clayton, Concord, El Cerrito, Hercules, Lafayetie,
Martinez, Orinda, Pinole, Pittsburg, Pleasant Hill, Richmond, San Pablo, San Ramen, and
Walnut Creek, the towns of Danville and Moraga, Contra Costa County, and the Contra Costa
County Flood Control and Water Conservation District have joined together to form the Contra
Costa Clean Water Program (hereinafter collectively referred to as the Contra Costa Permittees)
and have submitted a permit application (Report of Waste Discharge), dated September 30, 2003,
for reissuance of their waste discharge requirements under the NPDES permit to discharge
stormwater runoff from storm drains and watercourses within the Contra Costa Permittees’
jurisdictions. The Contra Costa Permittees are currently subject to NPDES Permit No.
CAS0029912 issued by Order No. 99-058 on July 21, 1999, amended by Order No. R2-2003-
0022 on February 9, 2003, amended by Order Nos. R2-2004-059 and R2-2004-0061 on July 21,
2004, and amended by Order No. R2-2006-0050 on July 12, 2006, to the Contra Costa
Permittees to discharge stormwater runoff from: storm drains and watercourses within their
jurisdictions.

4. San Mateo County—The cities of Belmont, Brisbane, Burlingame, Daly City, East Palo Alto,
Foster City, Half Moon Bay, Menlo Park, Millbrae, Pacifica, Redwood City, San Bruno, San
Carlos, San Mateo, and South San Francisco, the towns of Atherton, Colma, Hillsborough,
Portola Valley, and Woodside, the San Mateo County Flood Control District and San Mateo
County have joined together to form the San Mateo Countywide Water Pollution Prevention

Findings Page 3 Duate: October 14, 2009
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Program (hereinafter collectively referred to as the San Mateo Permitiees) and have submitted a
permit application (Report of Waste Discharge), dated January 23, 2004, for reissuance of their
waste discharge requirements under the NPDES permit to discharge stormwater runoff from
storm drains and watercourses within the San Mateo Permittees® jurisdictions, The San Mateo
Permittees are currently subject to NPDES Permit No. CAS0029921 issued by Order No. 99-059
on July 21, 1999, amended by Order No. R2-2003-0023 on February 19, 2003, amended by
Order Nos. R2-2004-0060 and R2-2004-0062 on July 21, 2004, and amended by Order R2-2007-
0027 on March 14, 2007, to the San Mateo Permittees to discharge stormwater runoff from storm
drains and watercourses within their jurisdictions.

5. Santa Clara County—The cities of Campbell, Cupertino, Los Altos, Milpitas, Monte Sereno,
Mountain View, Palo Alto, San Jose, Santa Clara, Saratoga, and Sunnyvale, the towns of Los
Altos Hills and Los Gatos, the Santa Clara Valley Water District, and the County of Santa Clara
have joined together to form the Santa Clara Valley Urban Runoff Pollution Prevention Program
(hereinafter collectively referred to as the Santa Clara Permittees) and have submitted a permit
application (Report of Waste Discharge), dated February 25, 2005, for reissuance of their waste
discharge requirements under the NPDES permit to discharge stormwater runoff from storm
drains and watercourses within the Santa Clara Permittees’ jurisdictions. The Santa Clara
Permittees are currently subject to NPDES Permit No. CAS029718 issued by Order No. 01-024
on April 21, 2001, amended by Order No. 01-119 on October 17,2001, and Order No. R2-2005-
0035 on July 20, 2003, to the Santa Clara Permittees to discharge stormwater runoff from storm
drains and watercourses within their jurisdictions.

6. Fairfield-Suisun—The citics of Fairfield and Suisun City have joined together to form the
Fairfield-Suisun Urban Runoff Management Program (hereinafter referred to as the Fairfield-
Suisun Permittees) and have submitted a permit application (Report of Waste Discharge), dated
October 17, 2007, for reissuance of their waste discharge requirements under the NPDES permit
to discharge stormwater runoff from storm drains and watercourses within the Fairfield-Suisun
Permittees’ jurisdictions. The Fairfield-Suisun Permittees are currently subject to NPDES Permit
No. CAS0612005 issued by Order No. R2-2003-0034 on April 16, 2003, and amended by Order
R2-2007-0026 on March 14, 2007, to the Fairfield-Suisun Permittees to discharge stormwater
runoff from storm drains and watercourses within their jurisdictions.

7. Vallejo—The City of Vallejo and the Vallejo Sanitary District (hereinafter referred to as the
Vallejo Permittees) are currently subject to NPDES Permit No. CAS612006 issued by the United
States Environmental Protection Agency (USEPA) on April 27, 1999, and that became effective
on May 30, 1999, for the discharge of stormwater runoff from storm drains and watercourses
within the Vallejo Permittees’ jurisdictions.

8. The Alameda, Contra Costa, San Mateo, Santa Clara, Fairfield-Suisun, and Vallejo Permittees
are hereinafter referred to in this Order as the Permittees.

Applicable Federal, State and Regional Regulations

9. Section 402(p) of the federal Clean Water Act (CWA), as amended by the Water Quality Act of
1987, requires NPDES permits for stormwater discharges from municipal separate storm sewer
systems (MS4s), stormwater discharges associated with industrial activity (including
construction activities), and designated stormwater discharges, which are considered significant
contributors of pollutants to waters of the United States. On November 16, 1990, USEPA
published regulations (40 CFR Part 122), which prescribe permit application requirements for
MS4s pursuant to CWA 402(p). On May 17, 1996. USEPA published an Interpretive Policy
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Memorandum on Reapplication Requirements for Municipal Separate Storm Sewer Systems,
which provided guidance on permit application requirements for regulated MS4s.

10. The Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan) is the Water
Board's master water quality control planning document. It designates beneficial uses and water
quality objectives for waters of the State, including surface waters and groundwater. It also
includes programs of implementation to achieve water quality objectives. The Basin Plan was
duly adopted by the Water Board and approved by the State Water Resources Control Board
(State Board), Office of Administrative Law and the USEPA, where required.

11. The Water Board finds stormwater discharges from urban and developing areas in the San
Francisco Bay Region to be significant sources of certain pollutants that cause or may be causing
or threatening to cause or contribute to water quality impairment in waters of the Region.
Furthermore, as delineated in the CWA section 303(d) list, the Water Board has found that there
is a reasonable potential that municipal stormwater discharges cause or may cause or contribute
to an excursion above water quality standards for the following pollutants: mercury, PCBs,
furans, dieldrin, chlordane, DDT, and selenium in San F rancisco Bay segments; pesticide
associated toxicity in all urban creeks; and trash and low dissolved oxygen in Lake Merritt, in
Alameda County. In accordance with CWA section 303(d), the Water Board is required to
establish TMDLs for these pollutants to these waters to gradually eliminate impairment and
attain water quality standards. Therefore, certain early pollutant control actions and further
pollutant impact assessments by the Permittees are warranted and required pursuant to this
Order.

[2. The San Francisco Estuary Project, established pursuant to CWA Section 320, culminated in’
June 1993 with completion of its Comprehensive Conservation and Management Plan (CCMP)
for the preservation, restoration, and enhancement of the San Francisco Bay-Delta Estuary. The
2007 update of the CCMP includes new and revised actions, while retaining many of the original
plan’s actions. The CCMP includes recommended actions in the areas of aquatic resources,
wildlife, wetlands, water use, pollution prevention and reduction, dredging and waterway
modification, land use, public involvement and education, and research and monitoring.
Recommended actions which may, in part, be addressed through implementation of this Permit
include, but are not limited to, the following:

(1) ACTION AR-9.1 (New 2007)
Improve understanding of sources, types, and impacts of marine debris in the Estuary.

(3) ACTION AR-9.2 (New 2007)

Expand existing marine debris prevention and cleanup programs and develop new initiatives to
reduce discharge of debris to waterways.

(10) ACTION PO-1.2 (Revised 2007)

Recommend institutional and financial changes needed to place more focus on pollution prevention.
(12) ACTION PO-1.6 (Revised 2007)

Implement a comprehensive strategy to reduce pesticides coming into the Estuary.

(13) ACTION PO-1.7.1 (New 2007)

Develop product stewardship program for new commercial products to minimize futurc poliutant
releases.
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(143 ACTION PO-1.8 {New 2007)
Develop and implement programs to prevent pollution of the Estuary by other harmful pollutants tike
trash, bacteria, sediments, and nutrients.

{15) ACTION PO-2.1 (Revised 2007)
Pursue a mass emissions strategy to reduce poliutant discharges into the Estuary from point and
nonpoint sources and to address the accumulation of pollutants in estuarine organisms and sediments.

(16) ACTION PO-2.4 (Revised 2007)
Improve the management and control of urban runoff from public and private sources.

(18) ACTION PO-3.3 (New 2007)
Accomplish large-scale improvements to Bay-Delta area infrastructure and implement pollution
prevention strategies to prevent pollution threats to public health and wildlife.

(19) ACTION PO-4.1 (New 2007)
Increase regulatory incentives for municipalities, through urban runoff and other progam% {0 invest
in projects that restore or enhance stream and wetland functions.

{20y ACTION LU-1.1 (Revised 2007)
Local land use jurisdiction’s General Plans should incorporate watershed protection goals for
wetlands and stream environments and 1o reduce poliutants in runoff,

(21) ACTION LU-1.1.1 (New 2007): Provide assistance to local agencies to ensure that applicable
nonpoint source control elernents are incorporated into local government and business practices,

{22y ACTION LU-1.5 (LU-3.2 in 1993 CCMP; Revised 2007)

Provide incentives and promote the use of building, planning, and maintenance guidelines for site
planning and implementation of best management practices (BMPs) as related to stormwater and
encourage local jurisdictions to adopt these guidelines as local or dinances.

(23) ACTION LU-1.6 (New 2007)

Continue and enhance training and certification for planners, public works departments, consultants,
and builders on sustainable design and building practices with the goal of preventing or minimizing
alteration of watershed functions (e.g.. flood water conveyance, groundwater infiltration, stream
channel and floodplain maintenance), and preventing construction-related erosion and post-
construction pellution.

(24) ACTION LU-2.7 (New 2007)
Adopt and implement policies and plans that protect and restore water quality, flood water storage,
and other natural functions of stream and wetland systems.

(25) ACTION LU-3.1 (New 2007)

Promote, encourage, and support collaborative partnerships with broad stakeholder representation,
such as watershed councils, in order to develop diverse community-based approaches to long-term
stewardship.

(26) ACTION LU-4.1 (Revised 2007)
Educate the public about how human actions impact the Estuary and its watersheds.

(28) ACTION Pi-2.5 (Revised 2007)
Assist in the development of long-term educational programs designed to prevent pollution to
the Estuary's ecosystem and provide assistance to other programs as needed.

. Under section 13389 of the California Water Code, this action to adopt an NPDES permit is
exempt from the provisions of Chapter 3 of the California Environmental Quality Act (CEQA).
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Nature of Discharges and Sources of Pollutants

14.

15.

16.

17.

Stormwater runoff is generated from various land uses in all the hydrologic sub basins in the
Basin and discharges into watercourses, which in turn flow into Central, Lower and South San
Francisco Bay.

The quality and quantity of runoff discharges vary considerably and are affected by hydrology,
geology, land use, season, and sequence and duration of hydrologic events. Pollutants of concern
in these discharges are certain heavy metals; excessive sediment production from erosion due to
anthropogenic activities; petroleum hydrocarbons from sources such as used motor oil; microbial
pathogens of domestic sewage origin from illicit discharges; certain pesticides associated with
acute aquatic toxicity; excessive nutrient loads, which can cause or contribute to the depletion of
dissolved oxygen and/or toxic concentrations of dissolved ammonia; trash, which impairs
beneficial uses including, but not limited to, support for aquatic life; and other pollutants which
can cause aquatic toxicity in the receiving waters.

Federal, State or regional entities within the Permittees® boundaries, not currently named in this
Order, operate storm drain facilities and/or discharge stormwater to the storm drains and
watercourses covered by this Order, The Permittees may lack jurisdiction over these entities.
Consequently, the Water Board recognizes that the Permittees should not be held responsible for
such facilities and/or discharges. The Water Board will consider such facilities for coverage
under its NPDES permitting scheme pursuant to US EPA Phase 11 stormwater regulations.

Under Phase I1, the Water Board can permit these federal, State, and regional entities through use
of the Statewide Phase I NPDES General Permit.

Certain pollutants present in stormwater and/or urban runoff can be derived from extrancous
sources over which the Permittees have limited or no direct jurisdiction. Examples of such
pollutants and their respective sources are polycyclic aromatic hydrocarbons (PAHs). which are
products of internal combustion engine operation and other sources; heavy metals, such as
copper from vehicle brake pad wear and zince from vehicle tire wear; dioxins as products of
combustion; polybrominated dipheny! ethers that are incorporated in many household products

~ as flame retardants; mercury resulting from atmospheric deposition; and naturally occurring

19.

minerals from local geology. All these pollutants, and others, can be deposited on paved
surfaces, rooftops, and other impervious surfaces as fine airborne particles---thus yielding
stormwater runoff pollution that is unrelated to the activity associated with a given project site.

. The Water Board will notify interested agencies and interested persons of the availability of

reports, plans, and schedules, including Annual Reports, and will provide interested persons with
an opportunity for a public hearing and/or an opportunity to submit their written views and
recommendations. The Water Board will consider all comments and may modify the reports,
plans, or schedules or may modify this Order in accordance with applicable law. All submittals
required by this Order conditioned with acceptance by the Water Board will be subject 1o these
notification, comment, and public hearing procedures.

This Order supersedes and rescinds Order Nos. 99-058, 99-059, 01-024, R2-2003-0021, R2-
2003-0034, and supersedes NPDES Permit Nos. CAS0029831, CAS0029912, CAS0029921,
CAS029718, CAS0612005, and CAS612006.

This Order serves as a NPDES permit, pursuant to CWA section 402, or amendments thereto,
and shall become effective December 1, 2009, provided the Regional Administrator, USEPA,
Region 9. has no objections.
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IT 1S HEREBY ORDERED that the Permittees, in order to meet the provisions contained in
Division 7 of the California Water Code and regulations adopted hereunder and the provisions
of the Clean Water Act as amended and regulations and guidelines adopted hereunder, shall
comply with the following:

A. DISCHARGE PROHIBITIONS

A.1.  The Permittees shall, within their respective jurisdictions, effectively prohibit the discharge
of non-stormwater (materials other than stormwater) into, storm drain systems and
watercourses. NPDES-permitted discharges are exempt from this prohibition. Provision C.15
describes a tiered categorization of non-stormwater discharges based on potential for
pollutant content that may be discharged upon adequate assurance that the discharge contains
no pollutants of concern at concentrations that will impact beneficial uses or cause
exceedances of water quality standards.

A.2. It shall be prohibited to discharge rubbish, refuse, bark, sawdust, or other solid wastes into

- surface waters or at any place where they would contact or where they would be eventually
transported to surface waters, including flood plain areas.

B. RECEIVING WATER LIMITATIONS

B.1. The discharge shall not cause the following conditions to create a condition of nuisance or to
adversely affect beneficial uses of waters of the State:

a. Floating, suspended. or deposited macroscopic particulate matter, or foam;

b. Bottom deposits or aquatic growths;

¢. Alteration of temperature, turbidity, or apparent color beyond present natural background
levels;

d. Visible. floating, suspended, or deposited oil or other products of petroleum origin; and
Substances present in concentrations or quantities that would cause deleterious effects on
aquatic biota, wildlife. or waterfowl, or that render any of these unfit for human
consumption.

B.2. The discharge shall not cause or contribute to a violation of any applicable water quality
standard for receiving waters. If applicable water quality objectives are adopted and
approved by the State Board after the date of the adoption of this Order, the Water Board
may revise and modify this Order as appropriate.

Discharge Prohibitions & Receiving Water Limitations Page 8 Date: October 14, 2009
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C.1. Compliance with Discharge Prohibitions and Receiving Water
Limitations

The Permittees shall comply with Discharge Prohibitions A.1 and A.2 and Receiving Water
Limitations B.1 and B.2 through the timely implementation of control measures and other
actions as specified in Provisions C.2 through.C.15.

If exceedance(s) of water quality standards or water quality objectives (collectively, WQSs)
persist in receiving waters, the Permittees shall comply with the following procedure:

C.t.a. Upon a determination by either the Permittee(s) or the Water Board that discharges
are causing or contributing to an exceedance of an-applicable WQS, the Permittee(s)
shal] notify, within no more than 30 days, and thereafter, except for any exceedances
of WQSs for pesticides, trash, mercury, polychlorinated biphenols, copper,
polybrominated diphenyl ethers, and selenium that are addressed pursuant to
Provisions C.8 through C.14 of this Order, submit a report to the Water Board that
describes BMPs that are currently being implemented, and the current level of
implementation, and additional BMPs that will be implemented, and/or an increased
level of implementation, to prevent or reduce the discharge of pollutants that are
causing or contributing to the exceedance of WQSs, The report may be submitted in
conjunction with the Annual Report, unless the Water Board directs an earlier
submittal, and shall constitute a request to the Water Board for amendment of this
NPDES Permit. The report and application for amendment shall include an
implementation schedule. The Water Board may require modifications to the report -
and application for amendment; and

C.1.b. Submit any modifications to the report required by the Water Board within 30 days
of notification.

As long as the Permittees have complied with the procedures set forth above, they do not
have to repeat the same procedure for continuing or recurring exceedances of the same
WQSs unless directed by the Water Board to develop additional control measures and
BMPs and reinitiate-the Permit amendment process.
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C.2. Municipal Operations

The purpose of this provision is to ensure development and implementation of
appropriate BMPs by all Permittees to control and reduce non-stormwater discharges and
polluted stormwater to storm drains and watercourses during operation, inspection, and
routine repair and maintenance activities of municipal facilities and infrastructure.

C.2.a. Street and Road Repair and Maintenance

i

ii.

ses
1,

Task Description — Asphalt/Concrete Removal, Cutting, Installation and Repair
- The Permittees shall develop and implement appropriate BMPs at street and
road repair and/or maintenance sites to control debris and waste materials during
road and parking lot installation, repaving or repair maintenance activities. such
as those described in the California Stormwater Quality Association’s Handbook
for Municipal Operations.

Implementation Levels

(1) The Permittees shall require proper management of concrete slurry and
wastewater, asphalt, pavement cutting, and other street and road
maintenance materials and wastewater to avoid discharge to storm drains
from such work sites. The Permittees shall coordinate with sanitary sewer
agencies to determine if disposal to the sanitary sewer system is available
for the wastewater generated from these activities provided that
appropriate approvals and pretreatment standards are met.

(2) The Permittees shall require sweeping and/or vacuuming to remove debris,
concrete, or sediment residues from such work sites upon completion of
work. The Permittees shall require cleanup of all construction remains,
spills and leaks using dry methods (e.g., absorbent materials, rags, pads,
and vacuuming), as described in the Bay Area Stormwater Management
Agencies Association’s (BASMAA’s) Blueprint for a Clean Bay.

Reporting — The Permittees shall report on implementation of and compliance
with these BMPs in the Annual Report

C.2.b. Sidewalk/Plaza Maintenance and Pavement Washing

i

Provision C.2.

Task Description — The Permittees shall implement, and require to be
implemented, BMPs for pavement washing, mobile cleaning, pressure wash
operations in such locations as parking lots and garages, trash areas. gas station
fueling areas, and sidewalk and plaza cleaning, which prohibit the discharge of
polluted wash water and non-stormwater to storm drains. The Permittees shall
implement the BMPs included in BASMAA’s Mobile Surface Cleaner Program.
The Permittees shall coordinate with sanitary sewer agencies to determine if
disposal to the sanitary sewer is available for the wastewater generated from
these activities provided that appropriate approvals and pretreatment standards
are met.

Fage 10 Date: October 14, 2009
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ii.

Reporting\— The Permittees shall report on implementation of and compliance
with these BMPs in their Annual Report.

C.2.c. Bridge and Structure Maintenance and Graffiti Removal

i

iii.

Task Description

ey

(2

The Permittees shall implement appropriate BMPs to prevent polluted
stormwater and non-stormwater discharges from bridges and structural
maintenance activities directly over water or into storm drains.

The Permittees shall implement BMPs for graffiti removal that prevent
non-stormwater and wash water discharges into storm drains.

Implementation Levels

M

(2)

)

The Permittees shall prevent all debris, including structural materials and
coating debris, such as paint chips, or other debris and pollutants
generated in bridge and structure maintenance or graffiti removal from
entering storm drains or water courses.

The Permittees shall protect nearby storm drain inlets before removing
graffiti from walls, signs, sidewalks or other structures. The Permittees
shall prevent any discharge of debris, cleaning compound waste, paint
waste or wash water due to graffiti removal from entering storm drains or
watercourses.

The Permittees shall determine the proper disposal method for wastes
generated from these activities. The Permittees shall train their employees
and/or specify in contracts about these proper capture and disposal
methods for the wastes generated.

Reporting — The Permittees shall report on implementation of and compliance
with these BMPs in their Annual Report.

C.2.d. Stormwater Pump Stations

The objective of this sub-provision is to prevent the discharge of water with low
dissolved oxygen (DO) from pump stations, and to explore the use of pump stations
for trash capture and removal from waters to protect beneficial uses of receiving
waters. '

i

il

Provision C.2,

Task Deseription — Operation and Maintenance of Stormwater Pump Stations ~
The Permittees shall develop and implement measures to operate, inspect, and
maintain these facilities to eliminate nion-stormwater discharges containing

pollutants, and to reduce pollutant loads in the stormwater discharges to comply

with WQSs.

Implementation Levels — The Permittees shall comply with the following
implementation measures to reduce polluted water discharges from Permittee-
owned or operated pump stations:
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iii.

(1) Complete an inventory of pump stations within each Permittee’s
jurisdiction, including locations, and key characteristics' by March 1,
2010. :

(2) Inspect and collect DO data from all pump stations twice a year during the
dry season after July 1, starting in 2010, DO monitoring is exempted
where all discharge from a pump station remains in the stormwater
collection system or infiltrates into a dry creek immediately downstream.

(3) IfDO levels are at or below 3 milligrams per liter (3 mg/L), apply
corrective actions, such as continuous pumping at a low flow rate,
aeration, or other appropriate methods to maintain DO concentrations of
the discharge above 3 mg/L. Verify corrective actions are effective by
increasing DO monitoring interval to weekly until two weekly samples are
above 3 mg/L.

(4) Starting in fall 2010, inspect pump stations a minimum of two times
during the wet season in the first business day after Y4-inch and larger
storm events after a minimum of a two week antecedent period with no
precipitation. Post-storm inspections shall collect and report presence and
quantity estimates of trash, including presence of odor, color, turbidity,
and floating hydrocarbons. Remove debris and trash and replace any oil
absorbent booms, as needed.

Reporting — The Permittees shall report information resulting from C.2.d.i1.(2)-
(4), including DO monitoring data and subsequent corrective actions taken to
verify compliance with the 3 mg/L implementation level, in their Annual
Report, and maintain records of inspection and maintenance activities and
volume or mass of waste materials removed from pump stations.

C.2.e. Rural Public Works Construction and Maintenance

i.

Task Description — Rural Road and Public Works Construction and
Maintenance - For the purpose of this provision, rural means any watershed or
portion thereof that is developed with large lot home-sites, such as one acre or
larger, or with primarily agricultural, grazing or open space uses. The Permittees
shall implement and require contractors to implement BMPs for erosion and
sediment control during and after construction for maintenance activitics on
rural roads, particularly in or adjacent to stream channels or wetlands. The
Permittees shall notify the Water Board, the California Department of Fish and
Game and the U.S. Army Corps of Engineers, where applicable. and obtain
appropriate agency permits for rural public works activities before work in or
near creeks and wetlands.

! Characteristics include name of pump station, latitude and longitude in WGS 84, number of pumps, drainage area
in acres, dominant land use(s), first receiving water body, maximum pumping capacity of station in gallons per
minute (gpm), flow measurement capability (Y or N), flow measurement method, average wet season discharge
rate in gpm, dry season discharge (Y, N, or unknown), nearest municipal wastewater treatment plant, wet well
storage capacity in gallons, trash control (Y or N), trash control measure, and date built or last updated.

Provision C.2.
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v
.

iii.

Provision C.2.

Implementation Level

(D

)

(3)

4)

The Permittees shall develop. where they do not already exist. and
implement BMPs for erosion and sediment control measures during
construction and maintenance activities on rural roads, including
developing and implementing appropriate training and technical assistance
resources for rural public works activities, by April 1, 2010.

The Permittees shall develop and implement appropriate BMPs for the
following activities. which minimize impacts on streams and wetlands in
the course of rural road and public works maintenance and construction
activities:

(a) Road design, construction, maintenance, and repairs in rural areas that
prevent and control road-related erosion and sediment transport;

(b) Identification and prioritization of rural road maintenance on the basis
of soil erosion potential, slope steepness, and stream habitat
resources;

(¢) Construction of roads and culverts that do not impact creek functions.
New or replaced culverts shall not create a migratory fish passage
barrier. where migratory fish are present, or lead to stream instability;

(d) Development and implementation of an inspection program to
maintain rural roads’ structural integrity and prevent impacts on water
quality;

(e) Maintenance of rural roads adjacent to streams and riparian habitat to
reduce erosion, replace damaging shotgun culverts and excessive
erosion:

(f) Re-grading of unpaved rural roads to slope outward where consistent
with road engineering safety standards, and installation of water bars
as appropriate; and

(g) Replacement of existing culverts or design of new culverts or bridge
crossings shall use measures to reduce erosion, provide fish passage
and maintain natural stream geomorphology in a stable manner.

The Permittees shall develop or incorporate existing training and guidance
on permitting requirements for rural public works activities so as to stress

the importance of proper planning and construction to avoid water quality

impacts.

The Permittees shall provide training incorporating these BMPs to rural
public works maintenance staff at least twice within this Permit term.

Reporting - The Permittees shall report on the implementation of and
compliance with BMPs for the rural public works construction and maintenance
activities in their Annual Report, including reporting on increased maintenance
in priority areas.
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C.2.f. Corporation Yard BMP Implementation

i

if.

Provision C.2.

Task Description — Corporation Yard Maintenance

()

@

3)

The Permittees shall prepare, implement, and maintain a site specific
Stormwater Pollution Prevention Plan (SWPPP} for corporation yards,
including municipal vehicle maintenance, heavy equipment and
maintenance vehicle parking areas, and material storage facilities to
comply with water quality standards. Each SWPPP shall incorporate all
applicable BMPs that are described in the California Stormwater Qual ity
Association’s Handbook for Municipal Operations and the Caltrans Storm
Water Quality Handbook Maintenance Staff Guide, May 2003, and its
addenda, as appropriate.

The requirements in this provision shall apply only to facilities that are not
already covered under the State Board®s Industrial Stormwater NPDES
General Permit.

The site specific SWPPPs for corporation yards shall be completed by July
1,2010.

Implementation Level

M

2

3)

4)

Implement BMPs to minimize pollutant discharges in stormwater and
prohibit non-stormwater discharges, such as wash waters and street
sweeper, vactor, and other related equipment cleaning wash water.
Pollution control actions shall include, but not be limited to, good
housekeeping practices, material and waste storage control, and vehicle
leak and spill control.

Routinely inspect corporation yards to ensure that no non-stormwater
discharges are entering the storm:drain system and, during storms,
pollutant discharges are prevented to the maximum extent practicable. At
a minimum, an inspection shall occur before the start of the rainy season.

Plumb all vehicle and equipment wash areas to the sanitary sewer after
coordination with the local sanitary sewer agency and equip with a
pretreatment device (if necessary) in accordance with the requirements of
the local sanitary sewer agency.

Use dry cleanup methods when cleaning debris and spills from corporation
yards. If wet cleaning methods must be used (e.g., pressure washing), the
Permittee shall ensure that wash water is collected and disposed in the
sanitary sewer after coordination with the local sanitary sewer agency and
in accordance with the requirements of the local sanitary sewer agency.
Any private companies hired by the Permittee to perform cleaning
activities on Permittee-owned property shall follow the same
requirements. In areas where sanitary sewer connection is not available,
the Permittees shall collect and haul the wash water to a municipal
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wastewater treatment plant, or implement appropriate BMPs and dispose
of the wastewater to land in a manner that does not adversely impact
surface water or groundwater.

(5) Outdoor storage areas containing waste pollutants shall be covered and/or
bermed to prevent discharges of polluted stormwater runoff or run-on to
storm drain inlets.

iii. Reporting — The Permittees shall report on implementation of SWPPPs, the
results of inspections, and any follow-up actions in their Annual Report.
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C.3. New Development and Redevelopment

The goal of Provision C.3 is for the Permittees fo use their planning authorities to include
appropriate source control, site design, and stormwater treatment measures in new
development and redevelopment projects to address both soluble and insoluble
stormwater runoff pollutant discharges and prevent increases in runoff flows from new
development and redevelopment projects. This goal is to be accomplished primarily
through the implementation of low impact development (LID) techniques.

C.3.a. New Development and Redevelopment Performance Standard Implementation

i, Task Description — At a minimum each Permittee shall:

M

)

(€))

4

%

(6)

(7

Provision C.3.

Have adequate legal authority to implement all requirements of Provision
C.3;

Have adequate development review and permitting procedures to impose
conditions of approval or other enforceable mechanisms to implement the
requirements of Provision C.3. For projects discharging directly to CWA
section 303(d)-listed waterbodies, conditions of approval must require that
post-development runoff not exceed pre-development levels for such
pollutants that are listed;

Evaluate potential water quality effects and identify appropriate mitigation
measures when conducting environmental reviews, such as under CEQA;

Provide training adequate to implement the requirements of Provision C.3
for staff, including interdepartmental training;

Provide outreach adequate to implement the requirements of Provision
C.3, including providing education materials to municipal staff,
developers, contractors, construction site operators, and owner/builders,
early in the planning process and as appropriate;

For all new development and redevelopment projects that are subject to the
Permittee’s planning, building, development, or other comparable review,
but not regulated by Provision C.3, encourage the inclusion of adequate
site design measures that may include minimizing land disturbance and
impervious surfaces (especially parking lots); clustering of structures and
pavement; directing roof runoff to vegetated areas; use of micro-detention,
including distributed landscape-based detention; preservation of open
space; protection and/or restoration of riparian areas and wetlands as
project amenities;

For all new development and redevelopment projects that are subject to the
Permittee’s planning, building, development, or other comparable review.
but not regulated by Provision C.3, encourage the inclusion of adequate
source control measures to limit pollutant generation, discharge, and
runoff. These source control measures should include:

e Storm drain stenciling.
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e Landscaping that minimizes irrigation and runoff, promotes surface
infiltration where possible, minimizes the use of pesticides and
fertilizers, and incorporates appropriate sustainable landscaping
practices and programs such as Bay-Friendly Landscaping.

¢ Appropriate covers, drains, and storage precautions for outdoor
material storage areas. loading docks, repair/maintenance bays, and
fueling areas.

e Covered trash. food waste, and compactor enclosures.

e Plumbing of the following discharges to the sanitary sewer, subject to
the local sanitary sewer agency’s authority and standards:

e Discharges from indoor floor mat/equipment/hood filter wash
racks or covered outdoor wash racks for restaurants.

e Dumpster drips from covered trash and food compactor enclosures.

e Discharges from outdoor covered wash areas for vehicles,
equipment, and accessories.

e Swimming pool water, if discharge to onsite vegetated areas is not
a feasible option.

e Fire sprinkler test water, if discharge to onsite vegetated areas is
not a feasible option.

(8) Revise, as necessary, General Plans to integrate water quality and
watershed protection with water supply, flood control, habitat protection,
groundwater recharge, and other sustainable development principles and
policies (e.g., referencing the Bay-Friendly Landscape Guidelines).

ii. Implementation Level -~ Most of the elements of this task should already be
fully implemented because they are required in the Permittees” existing
stormwater permits.

Due Dates for Full Implementation - Immediate for C.3.a.i.(1)-(5), May 1,
2010 for C.3.a.i.(6)~(7), and December 1, 2010 for C.3.a.i.(8). For Vallejo
Permittees: - December 1, 2010 for C.3.a.i.(1)-(8)

iii. Reporting — Provide a brief summary of the method(s) of implementation of
Provisions C.3.a.1.(1)~(8) in the 2011 Annual Report.

C.3.b. Regulated Projects

i. Task Description - The Permittees shall require all projects fitting the category
descriptions listed in Provision C.3.b.ii below (hereinafter called Regulated
Projects) to implement L1D source control, site design, and stormwater
treatment onsite or at a joint stormwater treatment facility? in accordance with
Provisions C.3.c and C.3.d, unless the Provision C.3.¢ alternate compliance
options are evoked. For adjacent Regulated Projects that will discharge runoff to
a joint stormwater treatment facility, the treatment facility must be completed by

Joint stormwater treatment facility — Stormwater treatment facility built to treat the combined runoff from two
or more Regulated Projects located adjacent to each other,
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Provision C.3.

the end of construction of the first Regulated Project that will be discharging
runoff to the joint stormwater treatment facility.

Regulated Projects, as they are defined in this Provision, do not include detached
single-family home projects that are not part of a larger plan of development.

Regulated Projects are defined in the following categories:

(1) Special Land Use Categories

(@)

(b)

(€)

(d)

New Development or redevelopment projects that fall into one of
the categories listed below and that create and/or replace 10,000
square feet or more of impervious surface (collectively over the entire
project site). This category includes development projects of the
following four types on public or private land that fall under the
planning and building authority of a Permittee:

(i) Auto service facilities, described by the following Standard
Industrial Classification (SIC) Codes: 5013, 5014, 5541, 7532-
7534, and 7536-7539;

(i) Retail gasoline outlets;

(iii) Restaurants (SIC Code 5812); or

(iv) Uncovered parking lots that are stand-alone or part of any other
development project. This category includes the top uncovered
portion of parking structures unless drainage from the uncovered
portion is connected to the sanitary sewer along with the covered
portions of the parking structure.

For redevelopment projects in the categories specified in Provision
C.3.b.ii.(1)(a)(i)~(iv), specific exclusions are:
(i) Interior remodels;
(ii) Routine maintenance or repair such as:
« roof or exterior wall surface replacement,
« pavement resurfacing within the existing footprint.

Where a redevelopment project in the categories specified in
Provision C.3.b.ii.(1)(a)(i)-(iv) results in an alteration of more than,
50 percent of the impervious surface of a previously existing
development that was not subject to Provision C.3, the entire project,
consisting of all existing, new, and/or replaced impervious surfaces,
must be included in the treatment system design (i.e., stormwater
treatment systems must be designed and sized to treat stormwater
runoff from the entire redevelopment project).

Where a redevelopment project in the categories specified in
Provision C.3.b.ii.(1)(a)(i)-(iv) results in an alteration of less than 50
percent of the impervious surface of a previously existing
development that was not subject to Provision C.3, only the new
and/or replaced impervious surface of the project must be included in
the treatment system design (i.e., stormwater treatment systems must
be designed and sized to treat stormwater runoff from the new and/or
replaced impervious surface of the project).
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Provision C.3.

(2)

(e) For any private development project in the categories specified in
Provisions C.3.b.ii.(1)(a)(i)-(iv) for which a planning application has
been deemed complete by a Permittee on or before the Permit
effective date, the lower 5000 square feet impervious surface
threshold (for classification as a Regulated Project) shall not apply so
long as the project applicant is diligently pursuing the project.
Diligent pursuance may be demonstrated by the project applicant’s
submittal of supplemental information to the original application,
plans, or other documents required for any necessary approvals of the
project by the Permittee. If during the time period between the Permit
effective date and the required implementation date of December 1,

2011, for the 5000 square feet threshold, the project applicant has not ‘

taken any action to obtain the necessary approvals from the Permittee,
the project will then be subject to the lower 5000 square feet
impervious surface threshold specified in Provision C.3.b.ii.(1).

(f) For any private development project in the categories specified in
Provisions C.3.b.ii.(1)(a)(i)-(iv) with an application deemed complete
after the Perimit effective date, the lower 5000 square feet impervious
surface threshold (for classification as a Regulated Project) shall not
apply if the project applicant has received final discretionary approval
for the project before the required implementation date of December
1,2011, for the 5000 square feet thresheld.

(g) For public projects for which funding has been committed and
construction is scheduled to begin by December 1, 2012, the lower
5000 square feet of impervious surface threshold (for classification as
a Regulated Project) shall not apply.

Effective Date ~ Immediate, except December 1, 2010, for Vallejo
Permittees.

Beginning December 1, 2011, all references to 10,000 square feet in
Provision C.3.b.ii.(1) change to 5,000 square feet.

Other Development Projects

New development projects that create 10,000 square feet or more of
impervious surface (collectively over the entire project site) including
commercial, industrial, residential housing subdivisions (i.e., detached
single-family home subdivisions, multi-family attached subdivisions
(town homes), condominiums, and apartments), mixed-use, and public
projects. This category includes development projects on public or private
land that fall under the planning and building authority of a Permittee.
Detached single-family home projects that are not part of a larger plan of
development are specifically excluded.

Effective Date — Immediate, except December 1, 2010, for Vallejo
Permittees.
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3

OF

Other Redevelopment Projects
Redevelopment projects that create and/or replace 10,000 square feet or

~ more of impervious surface (collectively over the entire project site)

including commercial, industrial, residential housing subdivisions (i.e.,
detached single-family home subdivisions, multi-family attached
subdivisions (town homes), condoeminiums, and apartments), mixed-use,
and public projects. Redevelopment is any land-disturbing activity that
results in-the creation, addition, or replacement of exterior impervious
surface area on a site on which some past development has occurred. This
category includes redevelopment projects on public or private land that
fall under the planning and building authority of a Permittee.

Specific exclusions to this category are:
e Interior remodels.

¢ Routine maintenance or repair such as:
= roof or exterior wall surface replacement, or
» pavement resurfacing within the existing footprint.

(a) Where a redevelopment project results in an alteration of more than
50 percent of the impervious surface of a previously existing
development that was not subject to Provision C.3, the entire project,
consisting of all existing, new, and/or replaced impervious surfaces,
must be included in the treatment system design (i.e., stormwater
treatment systems must be designed and sized to treat stormwater
runoff from the entire redevelopment project).

(b) Where a redevelopment results in analteration of less than 50
percent of the impervious surface of a previously existing
development that was not subject to Provision C.3, only the new
and/or replaced impervious surface of the project must be included in
the treatment system design (i.e., stormwater treatment systems must
be designed and sized to treat stormwater runoff from the new and/or
replaced impervious surface of the project).

Permittees.

Road Projects

Any of the following types of road projects that create 10,000 square feet

or more of newly constructed contiguous impervious surface and that fall

under the building and planning authority of a Permittee:

(a) Construction of new streets or roads, including sidewalks and bicycle
lanes built as part of the new streets or roads,

(b) Widening of existing streets or roads with additional traffic lanes.

(i) Where the addition of traffic lanes results in an alteration of more
than 50 percent of the impervious surface of an existing street or
road that was not subject to Provision C.3, the entire project,
consisting of all existing, new, and/or replaced impervious
surfaces, must be included in the treatment system design (i.e.,
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stormwater treatment systems must be designed and sized to treat
stormwater runoff from the entire street or road that had additional
traffic lanes added).

(ii) Where the addition of traffic lanes results in an alteration of less
than 50 percent of the impervious surface of an existing street or
road that was not subject to Provision C.3, only the new and/or
replaced impervious surface of the project must be included in

the treatment system design (i.c., stormwater treatment systems

must be designed and sized to treat stormwater runoff from only
the new traffic lanes). However, if the stormwater runoff from the
existing traffic lanes and the added traffic lanes cannot be
separated, any onsite treatment system must be designed and sized
to treat stormwater runoff from the entire street or road. If an
offsite treatment system is installed or in-lieu fees paid in
accordance with Provision C.3.e, the offsite treatment system or
in-lieu fees must address only the stormwater runoff from the
added traffic lanes.

(¢) Construction of impervious trails that are greater than 10 feet wide or
are creek-side (within 50 feet of the top of bank).

(d) Specific exclusions to Provisions C.3.b.ii.(4)(a)-(¢) are:

« Sidewalks built as part of new streets or roads and built to
direct stormwater runoff to adjacent vegetated areas.

« Bicycle lanes that are built as part of new streets or roads but
are not hydraulically connected to the new streets or roads and
that direct stormwater runoff to adjacent vegetated areas.

« Impervious trails built to direct stormwater runoff to adjacent
vegetated areas, or other non-erodible permeable areas,
preferably away from creeks or towards the outboard side of
levees. ‘

« Sidewalks, bicycle lanes, or trails constructed with permeable
surfaces.’

« Caltrans highway projects and associated facilities.

(¢) For any private road or trail project described by Provisions
C.3.b.ii.(4)(b) or (c) for which a planning application has been
deemed complete by a Permittee on or before the Permit effective
date, the requirements of Provisions C.3.b.ii.(4)(b) or (¢) to classify
the project as a Regulated Project shall not apply so long as the
project applicant is diligently pursuing the project. Diligent pursuance
may be demonstrated by the project applicant’s submittal of
supplemental information to the original application, plans, or other
documents required for any necessary approvals of the project by the
Permittee. If during the time period between the Permit effective date
and the required implementation date of December 1, 2011, for
Provisions C.3.b.ii.(4)(b) and (c). the project applicant has not taken

Permeable surfaces include pervious concrete, porous asphalt, unit pavers, and granular materials.

Provision C.3.
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any action to obtain the necessary approvals from the Permittee, the
project will then be classified as a Regulated Project under Provisions
C.3.b.ii.(4)(b) or (c).

(f) For any private road or trail project with an application deemed
complete after the Permit effective date, the requirements of
Provisions C.3.b.i.(4)(b) or {(¢) to classify the project as a Regulated
Project shall not apply if the project applicant has received final
discretionary approval for the project before the required
implementation date of December 1, 201 1. for Provisions
C.3.b.ii.(4)(b) and (c).

(g) For any public road or trail prOJect for which funding has been
committed and construction is scheduled to begin by December 1.
2012, the requirements of Provisions C.3.b.1.(4)(b) or (c) to classify
the project as a Regulated Project shall not apply.

Effective Date — Immediate for C.3.b.ii.(4)(a) and (d)-(g), and December 1.
2011, for C.3.b.ii.(4)(b) and (c). For Vallejo Permittees: Immediate for
C.3.b.ii.(4)(d)~(g). and December 1, 2011 for C.3.b.ii.(4)(a)-(¢).

Green Street Pilot Projects

The Permittees shall cumulatively complete ten pilot green street projects that
incorporate LID techniques for site design and treatment in accordance with
Provision C.3.c and that provide stormwater treatment sized in accordance with
Provision C.3.d. 1t is also desirable that they meet or exceed the Bay-Friendly
Landscape Scorecard minimum requirements (see www.BayFriendly.org).

(1)  Parking lot projects that provide LID treatment in accordance with
Provisions C.3.c and Provision C.3.d. for stormwater runoff from the
parking lot and street may be considered pilot green street projects.

(2) A Regulated Project (as defined in Provision C.3.b.1i) may not be counted
as one of the ten pilot green street projects.

(3) At least two pilot green street projects must be located in each of the
following counties: Alameda, Contra Costa, San Mateo, and Santa Clara.

(4) The Permittees shall construct the ten pilot green street projects in such a
manner that they, as a whole:
(a) Are representative of the various types of streets: arterial, collector,
and local; and
(b) Contain the following key elements:

(i) Stormwater storage for landscaping reuse or stormwater
treatment and/or infiltration for groundwater replenishment
through the use of natural feature systems;

(i) Creation of attractive streetscapes that enhance neighborhood
livability by enhancing the pedestrian environment and
introducing park-like elements into neighborhoods;
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(iti) Service as an urban greenway segment that connects
neighborhoods. parks, recreation facilities, schools, mainstreets,
and wildlife habitats;

(iv) Parking management that includes maximum parking space
requirements as opposed to minimum parking space
requirements, parking requirement credits for subsidized transit
or shuttle service, parking structures, shared parking, car
sharing, or on-street diagonal parking;

(v) Meets broader community goals by providing pedestrian and,
where appropriate, bicycle access: and

(vi) Located in a Priority Development Area as designated under the
Association of Bay Area Government’s and Metropolitan
Transportation Commission’s F OCUS* program.

(5) The Permittees shall conduct appropriate monitoring of these projects to
document the water quality benefits achieved. Appropriate monitoring
may include modcling using the design specifications and specific site

“conditions.

Due Date ~ All pilot green street projects shall be completed by December 1, 2014.

Implementation Level — All elements of Provision C.3.b.i.-iii shall be fully
implemented by the effective/due dates set forth in their respective sub-
provision, and a database or equivalent tabular format shall be developed and
maintained that contains all the information listed under Reporting (Provision
C.3.bwv).

Due Dates for Full Implementation - See specific Effective Dates listed under
Provisions C.3.b.ii& iii. .The database or equivalent tabular format required by
Provision C.3.b.iv shall be developed by December 1, 2010. (For Vallejo
Permittees: December 1,2011)

Reporting

(1) Annual Reporting — C.3.b.ii. Regulated Projects
For each Regulated Project approved during the fiscal year reporting
period, the following information shall be reported electronically in the
fiscal year Annual Report, in tabular form (as set forth in the attached
Provision C.3.b. Sample Reporting Table):

(a) Project Name, Number, Location (cross streets), and Street Address;

(b) Name of Developer, Phase No. (if project is being constructed in
phases, each phase should have a separate entry), Project Type (e.g.,
commercial, industrial, multiunit residential. mixed-use, public), and
description;

(¢) Project watershed;

(d) Total project site area and total area of land disturbed;

4

Provision C.3.
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(2)

(¢)
®

(@)
(h)
(i)
Q)
(k)

M

Total new impervious surface area and/or total replaced impervious
surface arca; :

If redevelopment or road widening project, total pre-project
imipervious surface area and total post-project impervious surface
area;

Status of project (e.g., application date, application deemed complete
date, project approval date);

Source control measures;

Site design measures;

All post-construction stormwater treatment systems installed onsite, at
a joint stormwater treatment facility, and/or at an offsite location;

Operation and maintenance responsibility mechanism for the life of
the project.

Hydraulic Sizing Criteria used;

(m) Alternative compliance measures for Regulated Project (if applicable)

(n)

(i) If alternative compliance will be provided at an offsite location
in accordance with Provision C.3.e.i.(1), include information
required in Provision C.3.b.v.(a) — (1) for the offsite project; and

(ii) If alternative compliance will be provided by paying in-lieu fees
in accordance with Provision C.3.e.i.(2), provide information
required in Provision C.3.b.v.(a) — (1) for the Regional Project.
Additionally, provide a summary of the Regional Project’s
goals, duration, estimated completion date, total estimated cost
of the Regional Project, and estimated monetary contribution
from the Regulated Project to the Regional Project; and

Hydromodification (HM) Controls (see Provision C.3.g.) — If not
required, state why not. If required, state control method used.

Pilot Green Streets Project Reporting - Provision C.3.b.iii.

(a)

(b)

(c)

On an annual basis, the Permittees shall report on the status of the
pilot green street projects.

For each completed project. the Permittees shall report the capital
costs, operation and maintenance costs, legal and procedural
arrangements in place to address operation and maintenance and its
associated costs, and the sustainable landscape measures incorporated
in the project including, if relevant, the score from the Bay-Friendly
Landscape Scorecard.

The 2013 Annual Report shall contain a summary of all green street
projects completed by January 1, 2013. The summary shall include
for each completed project the following information:

(i) Location of project
(ii) Size of project, including total impervious surface treated

(iii) Map(s) of project showing areas where stormwater runoff will
be treated by L1 measures
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(iv) Specific type(s) of LID treatment measures included

(v) Total and specific costs of project

(vi) Specific funding sources for project and breakdown of
percentage paid by each funding source

(vii) Lessons learned, including recommendations to-facilitate
funding and building of future projects

(viii)ldentification of responsible party and funding source for
operation and maintenance.

C.3.c. Low Impact Development (LID)

The goal of LID is to reduce runoff and mimic a site’s predevelopment hydrology by
minimizing disturbed areas and impervious cover and then infiltrating, storing,
detaining, evapotranspiring, and/or biotreating stormwater runoff close (o its source.
LID employs principles such as preserving and recreating natural landscape features
and minimizing imperviousness to create functional and appealing site drainage that
treats stormwater as a resource, rather than a waste product. Practices used to adhere
to these LID principles include measures such as rain barrels and cisterns, green
roofs, permeable pavement, preserving undeveloped open space, and biotreatment
through rain gardens, bioretention units, bioswales, and planter/iree boxes.

Task Description

i.  The Permittees shall, at a minimum. implement the following LID requirements:

(M

Provision C.3.

Source Control Requirements .
Require all Regulated Projects to implement source control measures
onsite that at a minimum, shall include the following:

(a)

(b)

(c)

Minimization of stormwater pollutants of concern in urban runoff

through measures that may include plumbing of the following

discharges to the sanitary sewer, subject to the local sanitary sewer

agency’s authority and standards:

« Discharges from indoor floor mat/equipment/hood filter wash
racks or covered outdoor wash racks for restaurants;

« Dumpster drips from covered trash, food waste and compactor
enclosures;

'« Discharges from covered outdoor wash areas for vehicles,
equipment, and accessories; ‘

« Swimming pool water, if discharge to onsite vegetated areas is
not a feasible option; and

«  Fire sprinkler test water, if discharge to onsite vegetated areas is
not a feasible option;

Properly designed covers, drains, and storage precautions for outdoor

material storage areas, loading docks, repair/maintenance bays. and

fueling areas;

Properly designed trash storage areas;
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(d) Landscaping that minimizes irrigation and runoff, promotes surface
infiltration, minimizes the use of pesticides and fertilizers, and
incorporates other appropriate sustainable landscaping practices and
programs such as Bay-Friendly Landscaping;

(e) Efficient irrigation systems; and

(f) Storm drain system stenciling or signage.

(2) Site Design and Stormwater Treatment Requirements

(a) Require each Regulated Project to implement at least the following
design strategies onsite:

()

(i)

(iii)
(iv)
0

Limit disturbance of natural water bodies and drainage systems;
minimize compaction of highly permeable soils; protect slopes
and channels; and minimize impacts from stormwater and urban
runoff on the biological integrity of natural drainage systems and
water bodies;

Conserve natural areas, including existing trees, other
vegetation, and soils;

Minimize impervious surfaces;
Minimize disturbances to natural drainages; and

Minimize stormwater runoff by implementing one or more of the
following site design measures:

e Direct roof runoff into cisterns or rain barrels for reuse.

e Direct roof runoff onto vegetated areas.

« Direct runoff from sidewalks, walkways, and/or patios onto
vegetated areas.

« Direct runoff from driveways and/or uncovered parking lots
onto vegetated areas.

« Construct sidewalks, walkways, and/or patios with
permeable surfaces. 3

« Construct driveways, bike Eanes and/or uncovered parking
lots with permeable surfaces.’

Require each Regulated Project to treat 100% of the amount of runoff
identified in Provision C.3.d for the Regulated Project’s drainage area
with LID treatment measures onsite or with L1D treatment measures
at a joint stormwater treatment facility.

Q]
(i)

(iiD)

LID treatment measures are harvesting and re-use, infiltration,
evapotranspiration, or biotreatment.

A properly engineered and maintained biotreatment gystem may
be considered only if it is infeasible to implement harvesting and
re-use, infiltration, or evapotranspiration at a project site.
Infeasibility to implement harvesting and re-use, infiltration, or
evapotranspiration at a project site may result from conditions
including the following:
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(iv)

)

(vi)

« Locations where seasonal high groundwater would be within
10 feet of the base of the LID treatment measure.

« Locations within 100 feet of a groundwater well used for
drinking water.

» Development sites where pollutant mobilization in the soil or
groundwater is a documented concern.

« Locations with potential geotechnical hazards.

« Smart growth and infill or redevelopment sites where the
density and/or nature of the project would create significant
difficulty for compliance with the onsite volume retention
requirement.

« Locations with tight clay soils that significantly limit the
infiltration of stormwater.

By May 1, 2011, the Permittees, collaboratively or individually,

shall submit a report on the criteria and procedures the

Permittees shall employ to determine when harvesting and re-

use, infiltration, or evapotranspiration is feasible and infeasible

at a Regulated Project site. This report shall, at a minimum,
contain the information required in Provision C.3.c.iii.(1).

By December 1, 2013, the Permittees, collaboratively or
individually, shall submit a report on their experience with
determining infeasibility of harvesting and re-use, infiltration, or
evapotranspiration at Regulated Project sites. This report shall,
at a minimum, contain the information required in Provision
C.3.i11(2).

Biotreatment systems shall be designed to have a surface area no
smaller than what is required to accommodate a 5 inches/hour
stormwater runoff surface loading rate. The planting and soil
media for biotreatment systems shall be designed to sustain plant
growth and maximize stormwater runoff retention and pollutant
removal. By December 1, 2010, the Permittees, working
collaboratively or individually, shall submit for Water Board
approval, a proposed set of model biotreatment soil media
specifications and soil infiltration testing methods to verify a
long-term infiltration raté of 5 to 10 inches/hour. This submittal
to the Water Board shall, at a minimum, contain the information
required in Provision C.3.c.iii.(3). Once the Water Board
approves biotreatment soil media specifications and soil
infiltration testing methods, the Permittees shall ensure that
biotreatment systems installed to meet the requirements of
Provision-C.3.c and d comply with the Water Board-approved
minimum specifications and soil infiltration testing methods.

(vii) Green roofs may be considered biotreatment systems that treat

roof runoff only if they meet certain minimum specifications.

By May 1, 2011, the Permittees shall submit for Water Board

approval, proposed minimum specifications for green roofs.
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This submittal to the Water Board shall, at 2 minimum, contain
the information required in Provision C.3.c.iii.(4). Once the
Water Board approves green roof minimum specifications, the
Permittees shall ensure that green roofs installed to meet the
requirements of Provision C.3.c and d comply with the Water
Board-approved minimum specifications.

(c) Require any Regulated Project that does not comply with Provision
C.3.c.i.(2)(b) above to meet the requirements established in Provision
C.3.e for alternative compliance.

Implementation Level — All elements of the tasks described in Provision C.3.c.i
shall be fully implemented.

Due Date for Full Implementation — December 1, 2011

(M

@)

()

For any private development project for which a planning application has
been deemed complete by a Permittee on or before the Permit effective
date, Provision C.3.c.i shall not apply so long as the project applicant is
diligently pursuing the project. Diligent pursuance may be demonstrated
by the project applicant’s submittal of supplemental information to the
original application, plans, or other documents required for any necessary
approvals of the project by the Permittee. If during the time period
between the Permit effective date and the required implementation date of
December 1, 2011, the project applicant has not taken any action to obtain
the necessary approvals from the Permittee, the project will then be subject
to the requirements of Provision C.3.c.i.

For any private development project with an application deemed complete
after the Permit effective date, the requirements of Provision C.3.c.i shall
not apply if the project applicant has received final discretionary approval
for the project before the required implementation date of December 1,
2011. '

For public projects for which funding has been committed and
construction is scheduled to begin by December 1, 2012, the requirements
of Provision C.3.c.i shall not apply.

iii. Reporting

Provision C.3.

O

Feasibility/Infeasibility Criteria Report - By May 1, 2011, the Permittees.
collaboratively or individually, shall submit a report to the Water Board
containing the following information:

e Literature review and discussion of documented cases/sites, particularly
in the Bay Area and California, where infiltration, harvesting and reuse,
or evapotranspiration have been demonstrated to be feasible and/or
infeasible.

¢ Discussion of proposed feasibility and infeasibility criteria and
procedures the Permittees shall employ to make a determination of
when biotreatment will be allowed at a Regulated Project site.
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(2)

3)

4

Status Report on Application of Feasibility/Infeasibility Criteria — By
December 1, 2013, the Permittees shall submit a report to the Water Board
containing the following information:

¢ Discussion of the most common feasibility and infeasibility criteria
employed since implementation of Provision C.3.c requirements,
including site-specific examples;

e Discussion of barriers, including institutional and technical site specific
constraints, to implementation of harvesting and reuse, infiltration, or
evapotranspiration, and proposed strategies for removing these
identified barriers:

e If applicable, discussion of proposed changes to feasibility and
infeasibility criteria and rationale for the changes; and

e Guidance for the Permittees to make a consistent and appropriate
determination of the feasibility of harvesting and reuse, infiltration, or
evapotranspiration for each Regulated Project.

Model Biotreatrment Soil Media Specifications - By December 1, 2010, the
Permittees, collaboratively or individually, shall submit a report to the
Water Board containing the following information:

e Proposed soil media specifications for biotreatment systems;

o Proposed soil testing methods to verify a long-term infiltration rate of 5-
10 inches/hour:

o Relevant literature and field data showing the feasibility of the
minimum design specifications;

« Relevant literature, field, and analytical data showing adequate pollutant
removal and compliance with the Provision C.3.d hydraulic sizing
criteria; and ' »

e Guidance for the Permittees to apply the minimum specifications in a
consistent and appropriate manner.

Green Roof Minimum Specifications - By May 1, 2011, the Permittees,
collaboratively or individually, shall submit a report to the Water Board
containing the following information:

¢ Proposed minimum design specifications for green roofs;

o Relevant literature and field data showing the feasibility of the
minimum design specifications;

e Relevant literature, field, and analytical data showing adequate pollutant
removal and compliance with the Provision C.3.d hydraulic sizing
criteria; /

e Discussion of data and lessons learned from already installed green
roofs;

e Discussion of barriers, including institutional and technical site specific
constraints, to installation of green roofs and proposed strategies for
removing these identified barriers; and
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¢ Guidance for the Permitiees to apply the minimum specifications in a
consistent and appropriate manner. '

Report the method(s) of implementation of Provisions C.3.c.i above in the
2012 Annual Report. For specific tasks listed above that are reported using
the reporting tables required for Provision C.3.b.v, a reference to those
tables will suffice.

C.3.d. Numeric Sizing Criteria for Stormwater Treatment Systems

i

il.

iii.

Provision C. 3.

Task Description — The Permittees shall require that stormwater treatment
systems constructed for Regulated Projects meet at least one of the following
hydraulic sizing design criteria:

(D

(2)

3)

Volume Hydraulic Design Basis ~ Treatment systems whose primary
mode of action depends on volume capacity shall be designed to treat
stormwater runoff equal to:

(a) The maximized stormwater capture volume for the area, on the basis
of historical rainfall records, determined using the formula and
volume capture coefficients set forth in Urban Runoff Quality
Management, WEF Manual of Practice No. 23/ASCE Manual of
Practice No. 87, (1998), pages 175-178 (e.g., approximately the 85th
percentile 24-hour storm runoff event); or

(b) The volume of annual runoff required to achieve 80 percent or more
capture, determined in accordance with the methodology set forth in
Section S of the California Stormwater Quality Association’s
Stormwater Best Management Practice Handbook, New Development
and Redevelopment (2003), using local rainfall data.

Flow Hydraulic Design Basis — Treatment systems whose primary mode
of action depends on flow capacity shall be sized to treat:
(a) 10 percent of the 50-year peak flowrate;

(b) The flow of runoff produced by a rain event equal to at least two
times the 85th percentile hourly rainfall intensity for the applicable
area, based on historical records of hourly rainfall depths; or

(¢) The flow of runoff resulting from a rain event equal to at least 0.2
inches per hour intensity.

Combination Flow and Volume Design Basis ~ Treatment systems that
use a combination of flow and volume capacity shall be sized to treat at
least 80 percent of the total runoff over the life of the project, using local
rainfall data.

Implementation Level - The Permittees shall immediately require the controls
in this task.

Due Date for Full [mplementaﬁon — Immediate, except December 1, 2010, for
Vallejo Permittees.

Reporting - Permittees shall use the reporting tables required in Provision
C.3.b.v.
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Provision C.3.

Limitations on Use of Infiltration Devices in Stormwater Treatment
Systems

o)

2)

For Regulated Projects, each Permittee shall review planned land use and
proposed treatment design to verify that installed stormwater treatment
systems with no under-drain, and that function primarily as infiltration
devices, should not cause or contribute to the degradation of groundwater
quality at project sites, An infiltration device is any structure that is
deeper than wide and designed to infiltrate stormwater into the subsurface
and, as designed, bypass the natural groundwater protection afforded by
surface soil. Infiltration devices include dry wells, injection wells, and
infiltration trenches (includes french drains).

For any Regulated Project that includes plans to install stormwater
treatment systems which function primarily as infiltration devices, the
Permittee shall require that:

(a) Appropriate pollution prevention and source control measures are
implemented to protect groundwater at the project site, including the
inclusion of a minimum of two feet of suitable soil to achieve a
maximum S inches/hour infiltration rate for the infiltration system;

(b) Adequate maintenance is provided to maximize pollutant removal
capabilities;

(c) The vertical distance from the base of any infiltration device to the
seasonal high groundwater mark is at least 10 feet. (Note that some
locations within the Permittees’ jurisdictions are characterized by
highly porous soils and/or high groundwater tables. In these areas, a
greater vertical distance from the base of the infiltration device to the
seasonal high groundwater mark may be appropriate, and treatment
systermn approvals should be subject to a higher level of analysis that
considers the potential for pollutants (such as from onsite chemical
use), the level of pretreatment to be achieved, and other similar
factors in the overall analysis of groundwater safety);

(d) Unless stormwater is first treated by a method other than infiltration,
infiltration devices are not approved as treatment measures for runoff
from areas of industrial or light industrial activity; areas subject to
high vehicular traffic (i.e., 25,000 or greater average daily traffic on a
main roadway or 15,000 or more average daily traffic on any
intersecting roadway); automotive repair shops; car washes; fleet
storage areas (e.g., bus, truck); nurseries; and other land uses that pose
a high threat to water quality;

(e) Infiltration devices are not placed in the vicinity of known
contamination sites unless it has been demonstrated that increased
infiltration will not increase leaching of contaminants from soil, alter
groundwater flow conditions affecting contaminant migration in
groundwater, or adversely affect remedial activities; and

(f) Infiltration devices are located a minimum of 100 feet horizontally
away from any known water supply wells, septic systems. and
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underground storage tanks with hazardous materials. (Note that some
focations within the Permittees’ jurisdictions are characterized by
highly porous soils and/or high groundwater tables. In these areas, a
greater horizontal distance from the infiltration device to known water
supply wells, septic systems, or underground storage tanks with
hazardous materials may be appropriate, and treatment system
approvals should be subject to a higher level of analysis that considers
the potential for pollutants (such as from onsite chemical use), the
level of pretreatment to be achieved, and other similar factors in the
overall analysis of groundwater safety).

C.3.e. Alfernative or In-Lieu Compliance with Provision C.3.c.

i

The Permittees may allow a Regulated Project to provide alternative compliance
with Provision C.3.¢ in accordance with one of the two options listed below:

M

(2)

)

Option 1: LID Treatment at an Offsite Location

Treat a portion of the amount of runoff identified in Provision C.3.d for the
Regulated Project’s drainage area with LID treatment measures onsite or
with L1D treatment measures at a joint stormwater treatment facility and
treat the remaining portion of the Provision C.3.d runoff with L1D
treatment measures at an offsite project in the same watershed. The offsite
LID treatment measures must provide hydraulically-sized treatment (in
accordance with Provision C.3.d) of an equivalent quantity of both
stormwater runoff and pollutant loading and achieve a net environmental
benefit.

Option 2: Payment of In-Lieu Fees

Treat a portion of the amount of runoff identified in Provision C.3.d for the
Regulated Project's drainage area with LID treatment measures onsite or
with LID treatment measures at a joint stormwater treatment facility and
pay equivalent in-lieu fees” to treat the remaining portion of the Provlsion
C.3.d runoff with LID treatment measures at a Regional Project.® The
Regional Project must achieve a net environmental benefit.

For the alternative compliance options described in Provision C.3.e.i.(1)
and (2) above, offsite projects must be constructed by the end of
construction of the Regulated Project. If more time is needed to construct
the offsite project, for each additional year, up to three years, after the
construction of the Regulated Project, the offsite project must provide an
additional 10% of the calculated equivalent quantity of both stormwater
runoff and pollutant loading. Regional Projects must be completed within
three years after the end of construction of the Regulated Project.
However, the timeline for completion of the Regional Project may be

3

In-lieu fees — Monetary amount necessary to provide both hydraulically-sized treatment (in accordance with

Provision C.3.d) with LID treatment measures of an equivalent quantity of stormwater runoff and pollutant
loading, and a proportional share of the operation and maintenance costs of the Regional Project.
Regional Project ~ A regional or municipal stormwater treatment facility that discharges inta the same
watershed that the Regulated Project does. .

Provision C.3.
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extended, up to five years after the completion of the Regulated Project,
with prior Executive Officer approval. Executive Officer approval will be
granted contingent upon a demonstration of good faith efforts to
implement the Regional Project, such as having funds encumbered and
applying for the appropriate regulatory permits.

Special Projects

M

@

When considered at the watershed scale, certain types of smart growth,
high density, and transit-oriented development can either reduce existing
impervious surfaces, or create less “accessory™ impervious areas and '
automobile-related pollutant impacts. Incentive LID treatment reduction
credits approved by the Water Board may be applied to these types of
Special Projects.

By December 1, 2010, the Permittees shall submit a proposal to the Water
Board containing the following information:

¢ Identification of the types of projects proposed for consideration of LID
treatment reduction credits and an estimate of the number and
cumulative area of potential projects during the remaining term of this
Permit for each type of project;

e Identification of institutional barriers and/or technical site-specific
constraints to providing 100% LID treatment onsite that justify the
allowance for non-LID treatment measures onsite;

¢ Specific criteria for each type of Special Project proposed, including
size, location, minimum densities, minimum floor area ratios. or other
appropriate limitations;

¢ ldentification of specific water quality and environmental benefits
provided by these types of projects that justify the allowance for non-
LID treatment measures onsite;

e Proposed LID treatment reduction credit for each type of Special
Project and justification for the proposed credits. The justification shall
include identification and an estimate of the specific water quality
benefit provided by each type of Special Project proposed for LID
treatment reduction credit; and

¢ Proposed total treatment reduction credit for Special Projects that may
be characterized by more than one category and justification for the
proposed total credit:

iii. Effective Date — December 1, 2011.

iv. Implementation Level

Provision C.3.

M

For any private development project for which a planning application has
been deemed complete by a Permittee on or before the Permit effective
date, Provisions C.3.e.i-ii shall not apply so long as the project applicant is
diligently pursuing the project. Diligent pursuance may be demonstrated
by the project applicant’s submittal of supplemental information o the
original application, plans, or other documents required for any necessary
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approvals of the project by the Permittee. If during the time period
between the Permit effective date and the required implementation date of
December 1, 2011, the project applicant has not taken any action to obtain
the necessary approvals from the Permittee, the project will then be subject
to the requirements of Provision C.3.e.i-ii.

(2) For public projects for which funding has been committed and
construction is scheduled to begin by December 1, 2012, the requirements
of Provisions C.3.e.i-ii shall not apply.

(3) Provisions C.3.e.i-ii supersede any Alternative Compliance Policies
previously approved by the Executive Officer

(4)  For all offsite projects and Regicnal Projects installed in accordance with
Provision C.3.e.i-ii, the Permittees shall meet the Operation &
Maintenance (O&M) requirements of Provision C.3.h.

Reporting —The Permittees shall submit the ordinance/legal authority and
procedural changes made, if any, to implement Provision C.3.e with their 2012
Annual Report. Annual reporting thereafter shall be done in conjunction with
reporting requirements under Provision C.3.b.v. ‘

Any Permittee choosing to require 100% LID treatment onsite for all Regulated
Projects and not allow alternative compliance under Provision C.3.e, shall
include a statement to that effect in the 2012 Annual Report and all subsequent
Annual Reports.

C.3.f. Alternative Certification of Stormwater Treatment Systems

.
i

ii.

Provision C.3.

Task Description — In lieu of reviewing a Regulated Project’s adherence to
Provision C.3.d, a Permittee may elect to have a third party conduct detailed
review and certify the Regulated Project’s adherence to Provision C.3.d. The
third party reviewer must be a Civil Engineer or a Licensed Architect or
Landscape Architect registered in the State of California, or staff of another
Permittee subject to the requirements of this Permit.

Implementation Level -~ Any Permittee accepting third-party reviews must
make a reasonable effort to ensure that the third party has no conflict of interest
with regard to the Regulated Project in question. That is, any consultant or
contractor (or his’her employees) hired to design and/or construct a stormwater
treatment system for a Regulated Project shall not also be the certifying third
party. The Permittee must verify that the third party certifying any Regulated
Project has current training on stormwater treatment system design (within three
years of the certification signature date) for water quality and understands the
groundwater protection principles applicable to Regulated Project sites.

Training conducted by an organization with stormwater treatment system design
expertise (such as a college or university, the American Society of Civil
Engineers, American Society of Landscape Architects, American Public Works
Association. California Water Environment Association (CWEA), BASMAA,
National Association of Flood & Stormwater Management Agencies, California
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Stormwater Quality Association (CASQA), or the equivalent, may be
considered qualifying training.

iii. Reporting — Projects reviewed by third parties shall be noted in reporting tables

for Provision C.3.b,

Hydromeodification Management

i.

ii.

Hydromodification Management (HM) Projects are Regulated Projects that
create and/or replace one acre or more of impervious surface and are not
specifically excluded within the requirements of Attachments B-F. A project
that does not increase impervious surface area over the pre-project condition is
not an HM Project. All HM Projects shall meet the Hydromodification
Management Standard of Provision C.3.g.ii.

HM Standard

Stormwater discharges from HM Projects shall not cause an increase in the
erosion potential of the receiving stream over the pre-project (existing)
condition. Increases in runoff flow and volume shall be managed so that post-
project runoff shall not exceed estimated pre-project rates and durations, where
such increased flow and/or volume is likely to cause increased potential for
erosion of creek beds and banks, silt pollutant generation, or other adverse
impacts on beneficial uses due to increased erosive force. The demonstration
that post-project stormwater runoff does not exceed estimated pre-project runoff
rates and durations shall include the following:

(1) Range of Flows to Control: For Alameda, Contra Costa, San Mateo, and
Santa Clara Permittees, HM controls shall be designed such that post-
project stormwater discharge rates and durations match pre-project
discharge rates and durations from 10 % of the pre-project 2-year peak
flow’ up to the pre-project 10-year peak flow. For Fairfield-Suisun
Permittees, HM controls shall be designed such that post-project
stormwater discharge rates and durations shall match from 20 percent of
the 2-year peak flow up to the pre-project 10-year peak flow. Contra
Costa Permittees, when using pre-sized and pre-designed Integrated
Management Practices (IMPs) per Attachment C of this Order, are not
required to meet the low-flow criterion of 10% of the 2-year peak flow.
These IMPs are designed to control 20% of the 2-year peak flow. Afler
the Contra Costa Permittees conduct the required monitoring specified in
Attachment C, the design of these IMPs will be reviewed.

(2) Goodness of Fit Criteria: The post-project flow duration curve shall not
deviate above the pre-project flow duration curve by more than 10 percent

Provision C.3.

Where referred to in this Order, the 2-year peak flow is determined using a flood frequency analysis based on
USGS Bulletin 17 B to obtain the peak flow statistically expected to occur at a 2-year recurrence interval. In this
analysis, the appropriate record of hourly rainfall data (e.g., 35-50 years of data) is run through a continuous
simulation hydrologic model, the annual peak flows are identified, rank ordered, and the 2-year peak flow is

~ estimated. Such-models include USEPA’s Hydrologic Simulation Program—Fortran (HSPF), U.S, Army Corps
of Engineers’ Hydrologic Engineering Center-Hydrologic Modeling System (HEC-HMS), and USEPA’s Storm
Water Management Model (SWMM).
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over more than 10 percent of the length of the curve corresponding to the
range of flows to control.

Precipitation Data: Precipitation data used in the modeling of HM
controls shall, at a minimum, be 30 years of hourly rainfall data
representative of the area being modeled. Where a longer rainfall record is
available, the longer record shall be used.

Calculating Post-Project Runoff: Retention and detention basins shall be
considered impervious surfaces for purposes of calculating post-project
runoff. Pre- and post-project runoff shall be calculated and compared for
the entire site, without separating or excluding areas that may be
considered self-retaining.

Existing HM Control Requirements: The Water Board has adopted HM
control requirements for all Permittees (except for the Vallejo Permittees),
and these adopted requirements are attached to this Order as listed below.

The Perinittees shall comply with all requirements in their own Permittee-
specific Attachment, unless otherwise specified by this Order. In all cases,
the HM Standard shall be achieved. '

Attachment B for Alameda Permittees

®

Attachment C for Contra Costa Permittees

Attachment D for Fairfield-Suisun Permittees

®

Attachment E for San Mateo Permittees

Attachment F for Santa Clara Permittees

iii. Types of HM Controls

Provision C.3.

Projects shall meet the HM Standard using any of the following HM controls or
a combination thereof.

()

@

)

Onsite HM controls are flow duration control structures and hydrologic
source controls that collectively result in the HM Standard being met at the
point(s) where stormwater runoff discharges from the project site.

Regional HM controls are flow duration control structures that collect
stormwater runoff discharge from multiple projects (each of which shall
incorporate hydrologic source control measures as well) and are designed
such that the HM Standard is met for all the projects at the point where the
regional HM control discharges.

In-stream measures shall be an option only where the stream, which
receives runoff from the project, is already impacted by erosive flows and
shows evidence of excessive sediment, erosion, deposition, or is a
hardened channel.

In-stream measures involve modifying the receiving stream channel slope
and geometry so that the stream can convey the new flow regime without
increasing the potential for erosion and aggradation. In-stream measures
are intended to improve long-term channel stability and prevent erosion by
reducing the erosive forces imposed on the channel boundary.

Page 36 Date: October 14, 2009

00078



Municipal Regional Stormwater Permit NPDES No. CAS612008
Order No, R2-2009-06074 _ Provision C.3.

In-stream measures, or a combination of in-stream and onsite controls,

* shall be designed to achieve the HM Standard from the point where the

project(s) discharge(s) to the stream to the mouth of the stream or to
achieve an equivalent degree of flow control mitigation (based on amount
of impervious surface mitigated) as part of an in-stream project located in
the same watershed. Designing in-stream controls requires a hydrologic
and geomorphic evaluation (including a longitudinal profile) of the stream
system downstream-and upstream of the project. As with all in-stream
activities, other regulatory permits must be obtained by the project
proponent, '

iv. Reporting

For each HM Project approved during the reporting period, the following
information shall be reported electronically in tabular form. This information
shall be added to the required reporting information specified in Provision

C.3buw.

(1)  Device(s) or method(s) used to meet the HM Standard, such as detention
basin(s), biodetention unit(s), regional detention basin, or in-stream
control:

(2) Method used by the project proponent to design and size the device or
method used to meet the HM Standard; and

(3)  Other information as required in the Permittee’s existing HM

requirements, as shown in Attachments B-F.

v. Vallejo Permittees shall complete the following tasks in lieu of complying with
Provisions C.3.g.i-iv.

M

Develop a Hydrograph Modification Management Plan (HMP) for
meeting the requiremerits of Provisions C.3.g.i~iv. The Vallejo
Permittees’ HMP shall be subject to approval by the Water Board.

Vallejo Permittees shall include the following in their HMP:

(a) A map of the City of Vallejo. delineating areas where the HM
Standard applies. The HM Standard shall apply in all areas except
where a project:

« discharges stormwater runoff into creeks or storm drains that
are concrete-lined or significantly hardened (e.g., with rip-rap,
sackrete) downstream to their outfall in San Francisco Bay;

« discharges to an underground storm drain discharging to the
Bay; or

« is located in a highly developed watershed.’

In-stream control projects require a Stream Alteration Agreement from the California Department of Fish &

Game, a CWA section 404 permit from the U.S. Army Corps of Engineers, and a section 401 certification from
the Water Board. Early discussions with these agencies on the acceptability of an in-stream modification are
necessary to avoid project delays or redesign.

Within the context of Provision C.3.g.. “highly developed watersheds™ refers to catchments or subcatchments

that are 65% impervious or more.

Provision C.3.
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®)

(€)

(d)

(e)

However, plans to restore a creek reach may reintroduce the
applicability of HM controls, and would need to be addressed in the .
HMP;

A thorough technical description of the methods project proponents
may use to meet the HM Standard. Vallejo Permittees shall use the
same methodologies, or similar methodologies, to those already in use
in the Bay Area to meet the HM Standard. Contra Costa sizing charts
may be used on projects up to ten acres after any necessary
modifications are made to the sizes to control runoff rates and
durations from ten percent of the pre-project 2-year peak flow to the
pre-project 10-year peak flow, and adjustments are made for ocal
rainfall and soil types;

A description of any land use planning measures the City of Vallejo
will take (c.g., stream buffers and stream restoration activities,
including restoration-in-advance of floodplains, revegetation, and use
of less-impacting facilities at points of discharge) to allow expected
changes in stream channel cross sections, stream vegetation, and
discharge rates, velocities, and/or durations without adverse impacts
on stream beneficial uses;

A description of how the Vallejo Permittees will incorporate these
requirements into their local approval processes, and a schedule for
doing so; and

Guidance for City of Vallejo project proponents explaining how to
meet the HM Standard. ‘

Vallejo Permittees shall complete the HMP according to the schedule
below. All required documents shall be submitted acceptable to the
Executive Officer, except the HMP, which shall be submitted to the Water
Board for approval. Vallejo Permittees shall report on the status of HMP
development and implementation in each Annual Report and shall also
provide a summary of projects incorporating measures to address
Provision C.3.g and the measures used.

e By April 1, 2011, submit a detailed workplan and schedule for

completion of the information required in Provision C.3.g.v.(2).

o By December 1, 2011, submit the map required in Provision

C.3.g.v.(2)Xa).

¢ By April 1, 2012, submit a draft HMP.
e By December 1, 2012, provide responses to Water Board comments

on the draft HMP so that the final HMP is submitted for Water Board
approval by July 1, 2013,

o Upon adoption by the Water Board, implement the HMP, which shall

inctude the requirements of this measure. Before approval of the HMP
by the Water Board, Vallejo Permittees shall encourage-early
implementation of measures likely to be included in the HMP.
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C.3.h. Operation and Maintenance of Stormwater Treatment Systems

i

ii.

Provision C.3.

Task Description — Each Permittee shall implement an Operation and
Maintenance (O&M) Verification Program.

Implementation Level — At a minimum, the O&M Verification Program shall
include the following elements:

(1) Conditions of approval or other legally enforceable agreements or
mechanisms for all Regulated Projects that, at a minimum, require at least
one of the following from all project proponents and their successors in
control of the Project or successors in fee title:

(a) The project proponent’s signed statement accepting responsibility for
the O&M of the installed onsite. joint, and/or offsite stormwater
- treatment system(s) and HM control(s) (if any) until such
responsibility is legally transferred to another entity;

(b) ‘Written conditions in the sales or lease agreements or deed for the
project that requires the buyer or lessee to assume responsibility for
the O&M of the onsite, joint, and/or offsite installed stormwater
treatment system(s) and HM control(s) (if any) until such
responsibility is legally transferred to another entity;

(c) Written text in project deeds, or conditions, covenants and restrictions
(CCRs) for multi-unit residential projects that require the
homeowners association or, if there is no association, each individual
owner to assume responsibility for the O&M of the installed onsite,
joint, and/or offsite stormwater treatment system(s) and HM
control(s) (if any) until such responsibility is legally transferred to
another entity; or

(d) Any other legally enforceable agreement or mechanism, such as
recordation in the property deed, that assigns the O&M responsibility
for the installed onsite, joint, and/or offsite treatment system(s) and
HM control(s) (if any) to the project owner(s) or the Permittee.

(2) Coordination with the appropriate mosquito and vector control agency
with jurisdiction to establish a protocol for notification of installed
stormwater treatment systems and HM controls.

(3) Conditions of approval or other legally enforceable agreements or
mechanisms for all Regulated Projects that require the granting of site
access to all representatives of the Permittee, local mosquito and vector
control agency staff, and Water Board staff, for the sole purpose of
performing O&M inspections of the installed stormwater treatment
system(s) and HM control(s) (if any).

(4) A written plan and implementation of the plan that describes O&M
(including inspection) of all Regional Projects and regional HM controls
that are Permittee-owned and/or operated.

(5) A database or equivalent tabular format of all Regulated Projects (public
and private) that have installed onsite, joint, and/or offsite stormwater
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treatment systems. This database or equivalent tabular format shall include
the following information for each Regulated Project:

(a) Name and address of the Regulated Project;

(b) Specific description of the location (or a map showing the location) of
the installed stormwater treatment system(s) and HM control(s) (if
any);

(c) Date(s) that the treatment system(s) and HM controls (if any) is/are
installed;

(d) Description of the type and size of the treatment system(s) and HM
control(s) (if any) installed;

(e) Responsible operator(s) of each treatment system and HM control (if
any);

(f) Dates and findings of inspections (routine and follow-up) of the
treatment system(s) and HM control(s) (if any) by the Permittee; and

(g) Any problems and corrective or enforcement actions taken.

(6) A prioritized plan for inspecting all installed stormwater treatment systems
and HM controls. At a minimum, this prioritized plan must specify the
following for each fiscal year:

(a) Inspection by the Permittee of all newly installed stormwater
treatment systems and HM controls within 45 days of installation to
ensure approved plans have been followed;

(b) Inspection by the Permittee of at least 20 percent of the total number
(at the end of the preceding fiscal year) of installed stormwater
treatment systems and HM controls;

(c) Inspection by the Permittee of at least 20 percent of the total number
(at the end of the preceding fiscal year) of installed vault-based
systems; and

(d) Inspection by the Permittee of all installed stormwater treatment
systems subject to Provision C.3, at least once every five years.

iii. Maintenance Approvals: The Permittees shall ensure that onsite, joint, and

Provision C.3.

offsite stormwater treatment systems and HM controls installed by Regulated
Projects are properly operated and maintained for the life of the projects. In
cases where the responsible party for a stormwater treatment system or HM
control has worked diligently and in good faith with the appropriate State and
federal agencies to obtain approvals necessary to complete maintenance
activities for the treatment system or HM control, but these approvals are not
granted, the Permittees shall be deemed to be in compliance with this Provision.
Permittees shall ensure that constructed wetlands installed by Regulated Projects
and used for urban runoff treatment shall abide by the Water Board’s Resolution
No. 94-102: Policy on the Use of Constructed Wetlands for Urban Runoff
Pollution Control and the O&M requirements contained therein.

Due Date for Full Implementation: Immediate for Provisions C.3.h.1,
C.3.h.ii.(1). and C.3.h.iii, and December 1. 2010, for Provisions C.3.h.i1.(2)-(6).
For Vallejo Permittees: December 1, 2010, for Provisions C.3.h.i-iii.
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iv. Reporting: Beginning with the 2010 Annual Report

M

2

3

For each Regulated Project inspected during the reporting period (fiscal
year) the following information shall be reported to the Water Board
electronically in tabular form as part of the Annual Report (as set forth in
the Provision C.3.h. Sample Reporting Table attached):

e Name of facility/site inspected.
e Location (street address) of facility/site inspected.

e Name of responsible operator for installed stormwater treatment
systems and HM controls.

e For each inspection:

e Date of inspection.

s Type of inspection (e.g., initial, annual, follow-up, spot).

o Type(s) of stormwater treatment systems inspected (e.g., swale,
bioretention unit, tree well, etc.) and an indication of whether the
treatment system is an onsite, joint, or offsite system.

¢ Type of HM controls inspected.

e Inspection findings or results (e.g., proper installation, proper
operation and maintenance, system not operating properly because
of plugging, bypass of stormwater because of improper
installation, maintenance required immediately, etc.).

¢ Enforcement action(s) taken, if any (e.g., verbal warning, notice of
violation, administrative citation, administrative order).

On an annual basis, before the wet season, provide a list of newly installed
(installed within the reporting period) stormwater treatment systems and
HM controls to the local mosquito and vector control agency and the
Water Board. This list shall include the facility locations and a description
of the stormwater treatment measures and HM controls installed.

Each Permittee shall report the following information in the Annual

Report each year:

(a) A discussion of the inspection findings for the year and any common
problems encountered with various types of treatment systems and/or
HM controls. This discussion should include a general comparison to
the inspection findings from the previous year.

(b) A discussion of the effectiveness of the Permittee’s O&M Program
and any proposed changes to improve the O&M Program (e.g.,
changes in pricritization plan or frequency of O&M inspections, other
changes to improve effectiveness of program).

C.3.i. Required Site Design Measures for Small Projects and Detached Single-Family
Home Projects

i

Provision C.3.

Task Description ~ The Permittees shall require all deveiopment projects,
which create and/or replace > 2500 fi? to < 10,000 ft* of impervious surface, and
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ii.

iii.

iv.

vi.

detached single-family home projects,m which create and/or replace 2,500
square feet or miore of impervious surface, to install one or more of the
following site design measures:

e Direct roof runoff into cisterns or rain barrels for reuse.
e Direct roof runoff onto vegetated areas.

e Direct runoff from sidewalks, walkways, and/or patios onto vegetated
areas.

e Direct runoff from driveways and/or uncovered parking lots onto
vegetated areas.

s Construct sidewalks, walkways, and/or patios with permeable
surfaces.?

e Construct bike lanes, driveways, and/or uncovered parking lots with
permeable surfaces.’

This provision applies to ail development projects that require approvals and/or
permits issued under the Permittee’s” planning, building, or other comparable
authority. :

Implementation Level — All elements of this task shall be fully implemented by
December 1, 2012,

Reporting — On an annual basis, discuss the implementation of the requirements
of Provision C.3.i, including ordinance revisions, permit conditions,
development of standard specifications and/or guidance materials, and staff
training.

Task Description — The Permittees shall develop standard specifications for lot-
scale site design and treatment measures (e.g., for roof runoff and paved areas)
as a resource for single-family homes and small development projects.

Implementation Level — This task may be fulfilled by the Permmees
cooperating on a countywide or regional basis.

Due Date for Full Implementation — December 1, 2012.

Reporting — A report containing the standard specifications for lot-scale
treatment BMPs shall be submitted by December 1, 2012,

% Detached single-family home project — The building of one single new house or the addition and’or
replacement of impervious surface to one single existing house, which is not part of a larger plan of

development.
Provision C.3.
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C.4. Industrial and Commercial Site Controis

Each Permittee shall implement an industrial and commercial site control program at ail
sites which could reasonably be considered to cause or contribute to pollution of
stormwater runoff, with inspections and effective follow-up and enforcement to abate
actual or potential pollution sources consistent with each Permittee’s respective
Enforcement Response Plan (ERP), to-prevent discharge of pollutants and impacts on
beneficial uses of receiving waters. Inspections shall confirm implementation of
appropriate and effective BMPs and other pollutant centrols by industrial and commercial

site operators.

C.4.a. Legal Authority for Effective Site Management

.
i.

Provision C 4.

Task Description ~ Permittees shall have sufficient legal enforcement authority
to obtain effective stormwater pollutant control on industrial sites. Permittees
shall have the ability to inspect and require effective stormwater pollutant
control and to escalate progressively stricter enforcement to achieve expedient
compliance and pollutant abatement at commercial and industrial sites within
their jurisdiction.

Implementation Level

)

(2)

Permittees shall have the legal authority to oversee, inspect, and require
expedient compliance and pollution abatement at all industrial and
commercial sites which may be reasonably considered to cause or
contribute to pollution of stormwater runoff. Permittees shall have the
legal authority to require implementation of appropriate BMPs at
industrial and commercial to address pollutant sources associated with
outdoor process and manufacturing areas, outdoor material storage areas,
outdoor waste storage and disposal areas, outdoor vehicle and equipment
storage and maintenance areas, outdoor parking areas and access roads,
outdoor wash areas, outdoor drainage from indoor areas, rooftop
equipment, and contaminated and erodible surface areas, and other sources
determined by the Permittees or Water Board Executive Officer to have a
reasonable potential to contribute to pollution of stormwater runoff.

Permittees shall notify the discharger of any actual or potential pollutant
sources and violations and require problem correction within a reasonably
short and expedient time frame commensurate with the threat to water
quality. Permittees shall require timely correction of problems involving
rapid temporary repair, and may allow longer time periods for
implementation of more permanent solutions, if these require significant
capital expenditure or construction. Violations shall be corrected prior to
the next rain event or within 10 business days after the violations are
noted. If more than 10 business days are required for correction, a
rationale shall be given in the tabulated sheets.
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C.4.b. Industrial and Commercial Business Inspection Plan (Inspection Plan)

i

ii.

Provision C.4.

Task Description -- Permittees shall develop and implement an inspection plan
that will serve as a prioritized inspection workplan. This inspection plan will
allow inspection staff to categorize the commercial and industrial sites within
the Permittee’s jurisdiction by pollutant threat and inspection frequency, change
inspection frequency based on site performance, and add and remove sites as
businesses open and close. '

The Inspection Plan shall contain the following information:

(1) Total number and a list of industrial and commercial facilities réquiring
inspection, within each Permittee’s jurisdiction, to be determined on the
basis of a prioritization criteria designed to assign a more frequent
inspection schedule to the highest priority facilities per Section C.4.b.ii.
below.

(2) A description of the process for prioritizing inspections and frequency of
inspections. If any geographical areas are to be targeted for inspections
due to high potential for stormwater pollution, these areas should be
indicated in the Inspection Plan. A mechanism to include newly opened
businesses that warrant inspection shall be included.

Implementation Level — Each Permittee shall annually update and maintain a list
of industrial and commercial facilities in the [nspection Plan to inspect that
could reasonably be considered to cause or contribute to pollution of stormwater
runoff. The following are some of the functional aspects of businesses and types
of businesses that shall be included in the Inspection Plans:

) Sites that include the following types of functions that may produce
pollutants when exposed to stormwater include, but are not limited to:
(a) Outdoor process and manufacturing areas
(b) Outdoor material storage areas
(c) Outdoor waste storage and disposal areas
(d) Outdoor vehicle and equipment storage and maintenance areas
(e) Outdoor wash areas
(f) Outdoor drainage from indoor areas
(g) Rooftop 'equipmem .

(h) Other sources determined by the Permittee or Water Board to have a
reasonable potential to contribute to pollution of stormwater runoff

(2) The following types of Industrial and Commercial businesses that have a
reasonable likelihood to be sources of pollutants to stormwater and non-
stormwater discharges:

(a) Industrial facilities, as defined at 40 CFR 122.26(b)(14), including
those subject to the State General NPDES Permit for Stormwater
Discharges Associated with Industrial Activity (hereinafter the
Industrial General Permit);
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&)

)

)

(6)

(b) Vehicle Salvage yards;

(c) Metal and other recycled materials collection facilities, waste transfer
facilities;

(d) Vehicle mechanical repair, maintenance, fueling, or cleaning;

(e) Building trades central facilities or yards, corpbration yards;

(f) Nurseries and greenhouses;

(g) Building material retailers and storage;

(h) Plastic manufacturers; and

(i) Other facilities designated by the Permittee or Water Board to have a
reasonable potential to contribute to pollution of stormwater runoff.

Prioritization of Facilities

Facilities of the types described in Provision 4.b.ii.(2) above and identified
by the Permittees as having the reasonable potential to contribute to
pollution of stormwater runoff shall be prioritized on the basis of the
potential for water quality impact using criteria such as pollutant sources
on site, pollutants of concern, proximity to a waterbody, violation history
of the facility, and other relevant factors.

Types/Contents of Inspections

Each Permitiee shall conduct inspections to determine compliance with its

ordinances and this Permit. Inspections shall include but not be limited to

the following:

(a) Prevention of stormwater runoff pollution or illicit discharge by
implementing appropriate BMPs;

(6) Visual observations for evidence of unauthorized discharges, illicit
connections, and potential discharge of pollutants to stormwater;

(c) Noncompliance with Permittee ordinances and other local
requirements; and

(d) Verification of coverage under the Industrial General Permit, if
applicable.

Inspection Frequency - Permittees shall establish appropriate inspection
frequencies for facilities based on Provision 4.b.ii (3) priority, potential for
contributing pollution to stormwater runoff, and commensurate with the
threat to water quality.

Record Keeping — For cach facility identified in Provision 4.b.ii, the
Permittee shall maintain a database or equivalent of the following
information at a minimum:

(a) Name and address of the business and local business operator;
(b) A brief description of business activity including SIC code;
(c) Inspection priority and inspection frequency; and

(d) If coverage under the Industrial General Permit is required.

iti. Reporting — The Permittees shall include the following in the Annual Report:

Provision C.4.
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(M

)

The list of facilities identified in Provision 4.b.ii in the 2010 Annual
Report and revisions or updates in subsequent annual reports; and

The list of facilities scheduled for inspection during the current fiscal year.

C.4.c. Enforcement Response Plan (ERP)

i

Provision C.4.

Task Description — Permittees shall develop and implement an ERP that will
serve as a reference document for inspection staff to take consistent actions to
achieve timely and effective compliance from all commercial and industrial site
operators.

Implementation Level — The ERP shall contain the following:

1)

(3)

*

Required enforcement actions — including timeframes for corrections of
problems — for various field violation scenarios. The ERP will provide
guidance on appropriate use of the various enforcement tools, such as
verbal and written notices of violation, citations, cleanup requirements,
administrative and criminal penalties.

Timely Correction of Violations — All violations must be corrected in a

timely manner with the goal of correcting them before the next rain event
but no longer than 10 business days after the violations are discovered. If
more than 10 business days are required for compliance, a rationale shall

be recorded in the electronic database or equivalent tabular system.

A description of the Permittee’s procedures for follow-up inspections and
eriforcement actions or referral to another agency, including appropriate

time periods for each level of corrective action.

Referral and Coordination with Water Board — Each Permittee shall
enforce its stormwater ordinances as necessary to achieve compliance at
sites with observed violations. For cases in which Permittee enforcement
tools are inadequate to remedy the noncompliance, the Permittee shall
refer the case to the Water Board, district attorney or other relevant
agencies for additional enforcement.

Recordkeeping — Permittees shall maintain adequate records to
demonstrate compliance and appropriate follow-up enforcement responses
for facilities inspected.

Permittees shall maintain an electronic database or equivalent tabular
system that contains the following information regarding industrial
commercial site inspections:

(a) Name of Facility/Sitc Inspected

(b) Inspection Date

(¢) Industrial General Permit coverage required (Yes or No)

(d) Compliance Status

(e) Type of Enforcement (if applicable)

(f) Type of Activity or Pollutant Source
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iii.

Examples: Outdoor process/manufacturing areas, Outdoor material
storage areas. Outdoor waste storage/disposal areas, outdoor vehicle
and equipment storage/maintenance areas, Outdoor parking areas and
access roads, Outdoor wash areas, Rooftop equipment, Outdoor
drainage from indoor areas

{g) Specific Problems

(h) Problem Resolution

(i) Additional Comments

The electronic database or equivalent tabular system shall be made readily
available to the Executive Officer and during inspections and audits by the
Water Board staff or its representatives.

(5) The ERP shall be developed and implemented by April I, 2010.

Reporting — Permitiees shall include the following information in each Annual
Report:

(1) Number of inspections conducted, Number of violations issued (excluding
verbal warnings), Percentage of sites inspected in violation, and number
and percent of violations resolved within 10 working days or otherwise
deemed resolved in a longer but still timely manner;

(2) Frequency and Types/categories of violations observed, Frequency and
type of enforcement conducted;

(3) Summary of types of violations noted by business category; and

(4) Facilities that are required to have coverage under the Industrial General
Permit, but have not filed for coverage.

C.4.d. Staff Training

i

ii.

Provision CA.

Task Description

Permittees shall provide focused training for inspectors annually. Trainings may
be Program-wide, Region-wide, or Permittee-specific.

Implementation Level

At a minimum, train inspectors, within the 5-year term of this Permit, in the
following topics: '

(1) Urban runoff pollution prevention;

(2) Inspection procedures;

(3) Hlicit Discharge Detection, Elimination and follow-up; and

(4) Implementation of typical BMPs at Industrial and Commercial Facilities.

Permittecs, either countywide or regionally, if they have not already done so, are
encouraged to create or adopt guidance for inspectors or reference existing
inspector guidance including the California Association of Stormwater Quality
Agencies (CASQA) Industrial BMP Handbook.
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iii. Reporting
The Permittees shall include the following information in the Annual bReport:
(1) Dates of trainings;
(2) Training topics that have been covered; and

(3) Percentage of Permittee inspectors attending training,
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C.5. Ilicit Discharge Detection and Elimination

The purpose of this provision is to implement the illicit discharge prohibition and to
ensure illicit discharges are detected and controlled that are not otherwise controlled
under provision C4, Industrial and Commercial Site Controls and C6, Construction Site
Controls. Permittees shall develop and implement an illicit discharge program that
includes an active surveillance component and a centralized complaint collection and
follow-up component to target illicit discharge and non-stormwater sources. Permittees
shall maintain a complaint tracking and follow-up data system as their primary
accountability reporting for this provision.

C.5.a. Legal Authority

Task Description - Permittees shall have the legal authority to prohibit and
control illicit discharges and escalate stricter enforcement to achieve expedient
compliance;

s
I.

it

Implementation Level

(1

@)

3)

Permittees shall have adequate legal authority to address stormwater and
non-stormwater pollution associated with, but not limited to the following:

(a)
(b)
()
(d)
(e)
4

Sewage:

Discharges of wash water resulting from the cleaning of exterior
surfaces and pavement, or the equipment and other facilities of any
commercial business, or any other public or private facility;
Discharges of runoff from material storage areas. including containing
chemicals. fuels, or other potentially polluting or hazardous materials;
Discharges of pool or fountain water containing chlorine, biocides, or
other chemicals; discharges of pool or fountain filter backwash water;
Discharges of sediment, pet waste, vegetation clippings, or other
landscape or construction-related wastes; and

Discharges of food-related wastes (e.g., grease, fish processing, and
restaurant kitchen mat and trash bin wash water, etc.).

Permittees shall have adequate legal authority to prohibit, discover
through inspection and surveillance, and eliminate illicit connections and
discharges to storm drains.

Permittees shall have adequate legal authority to control the discharge of
spills, dumping, or disposal of materials other than storm water to storm
drains.

C.5.b. Enforcement Response Plan (ERP)

i

ss
118

Provision C.5.

Task Description — Permittees shall develop and implement an ERP that will
serve as guidance for inspection staff to take consistent actions to achieve timely
and effective abatement of illicit discharges.

Implementation Level — The ERP shall contain the following:
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(1) Recommended responses and enforcement actions — including timeframes
for corrections of problems — for various types and degree of violations.
The ERP shall provide guidelines on when to employ the range of
regulatory responses from warnings, citations and cleanup and cost
recovery, to administrative or criminal penalties.

(2) Timely Correction of Violations: All violations must be corrected in a
timely manner with the goal of correcting them before the next rain event
but no longer than 10 business days after the violations are discovered. If
more than: 10 business days are required for compliance, a rationale shall
be recorded in the electronic database or equivalent tabular system.
Immediate correction can be temporary and short-term if a long-term,
permanent correction will involve significant resources and construction
time. An example would be replumbing of a wash area to the sanitary
sewer, which would involve an immediate short-term, temporary fix
followed by permanent replumbing.

(3)  If corrective actions are not implemented promptly or if there are repeat
violations, Permittees shall escalate responses as needed to achieve
compliance, including referral to other agencies were necessary.

(4) The ERP shall be developed and implemented by April 1, 2010.

C.5.c. Spill and Dumping Response, Complaint Response, and Frequency of
Inspections

i

ii.

Task Description - Permittees shall have a central contact point, including a
phone number for complaints and spill reporting, and publicize this number to
both internal Permittee staff and the public. If 911 is selected, also maintain and
publicize a staffed, non-emergency phone number with voicemail, which is
checked during normal business hours.

Permittees shall develop a spill/dumping response flow chart and phone tree or
contact list for internal use that shows the various responsible agencies and their
contacts, who would be involved in illicit discharge incident response that goes
beyond the Permittees immediate capabilities. The list shall be maintained and
updated as changes occur.

Permittees shall conduct reactive inspections in response to complaints and

follow-up inspections as needed to ensure that corrective measures have been

implemented to achieve and maintain compliance.

Implementation Level - Permittees will have the phone number and contact
information available and integrated into training and outreach both to Permittee
staff and the public by July 1, 2010.

Reporting — Submit the complaint and spill response phone number and spill
contact list with the 2010 Annual Report and update annually if changes occur.

C.5.d. Control of Mobile Sources

Provision C.5.

Task Description — The purpose of this section is to establish oversight and
control of pollutants associated with mobile business sources.
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if.

Implementation Level — Each Permittee shall develop and implement a program
to reduce the discharge of pollutants from mobile businesses.

(1) The program shall include the following:

(2) Development and implementation of minimum standards and BMPs
to be required for each of the various types of mobile businesses such
as automobile washing, power washing, steam cleaning, and carpet
cleaning. This guidance can be developed via county-wide or regional
collaboration.

(b) Development and implementation of an enforcement strategy which
‘specifically addresses the unique characteristics of mobile businesses.

(¢) Outreach to mobile businesses operating within the Permittee’s
jurisdiction with minimum standards and BMP requirements and local
ordinances through an outreach and education strategy.

(d) Inspection of mobile businesses as needed.

(2) Permittees should cooperate regionally in developing and implementing
their programs for mobile businesses, including sharing of mobile business
inventories, BMP requirements, enforcement action information, and
education.

iii. Reporting — Permittees shall report on implementation of minimum standards

and BMPs for mobile business and their enforcement strategy in each Annual
Report.

C5.e. Collection System Screening - Municipal Separate Storm Sewer System (MS4)
Map Availability

i

Provision C.5.

Task Description — Permittees shall perform routine surveys for illicit discharges
and illegal dumping in above ground check points in the collection system
including elements that are typically inspected for other maintenance purposes,
such as end of pipes, creeks, flood conveyances, storm drain inlets and catch
basins, in coordination with public works/flood control maintenance surveys.
video inspections of storm drains, and during other routine Permittee
maintenance and inspection activities when Permittee staff are working in or
near the MS4 system.

Implementation Level — Permittees shall develop and implement a screening
program utilizing the USEPA/Center for Watershed Protection publication,
“Ilicit Discharge Detection and Elimination: A Guidance Manual for Program
Development and Technical Assessment.” Permittees shall implement the
screening program by conducting a survey of strategic collection system check
points (one screening point per square mile of Permittee urban and suburban
jurisdiction area, less open space) including some key major outfalls draining
industrial areas as defined in 40 CFR 122.26 (b)(5) once each year in dry
weather conditions meaning no significant rainfall within the past 3 weeks.
Routine surveys that occur on an ongoing basis during regular conveyance
system inspections may be credited toward this requirement. Make maps of the
MS4 publicly available, either electronically or in hard copy by July I, 2010.
The public availability shall be through a publicized single point of contact that
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is convenient for the public, such as a staffed counter or web accessible maps.
The MS4 map availability shall be publicized through Permittee directories and
web pages.

iii. Reporting — Permittees shall provide a summary of their collection screening
program, a surmmary of problems found during collection system screening, and
any changes to the screening program in each Annual Report.

C.5.f. Tracking and Case Follow-up

i. Task Description— All incidents or discharges reported to the complaint/spill
system that might pose a threat to water quality shall be logged to track follow-
up and response through problem resolution. The data collected shall be
sufficient to demonstrate escalating responses for repeated problems, and
inter/intra-agency coordination, where appropriate.

ji. Implementation Level — Create and maintain a water quality spill and discharge
complaint tracking and follow-up in an electronic database or equivalent tabular
system by April 1, 2010.

The spill and discharge complaint tracking system shall contain the following
information:
(1) Complaint information:
(a) Date and time of complaint
(b)Y Type of pollutant
{c) Problem Status (potential or actual discharge.)
(2) Investigation information:
(a) Date and time started
(b) Type of pollutant
(c) Entered storm drain and/or receiving water
(d) Date abated
(¢) Type of enforcement (if applicable)
(3) Response time (days)
(a) Call to investigation
(b) Investigation to abatement
(c) Call to abatement

The electronic database or equivalent tabular system shall be made
available to Water Board staff as needed for review of enforcement
response through problem resolution.

iii. Reporting - Permittees shall provide the following information in the Annual Report:
(1)  Number of discharges reported;
(2) Number of discharges reaching storm drains and/or receiving waters;
(3) Number and percentage of discharges resolved in a timely manner; and

(4) Summary of major types of discharges and complaints.
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C.6. Construction Site Control

Each Permittee shall implement a construction site inspection and control program at all

construc

tion sites, with follow-up and enforcement consistent with each Permittee’s

respective Enforcement Response Plan (ERP), to prevent construction site discharges of
pollutants and impacts on beneficial uses of receiving waters. Inspections shall confirm
implementation of appropriate and effective erosion and other construction pollutant

controls

by construction site operators/developers; and reporting shall demonstrate the

effectiveness of this inspection and problem solution activity by the Permittees.

C.6.a. Leg

L

ii.

iii.

al Authority for Effective Site Management

Task Description — Permittees shall have the ability to require effective
stormwater pollutant controls, and escalate progressively stricter enforcement to
achieve expedient compliance and clean up at all public and private construction
sites.

Implementation Level

(1) Permittees shall have the legal authority to require at all construction sites
year round effective erosion control, run-on and runoff control, sediment
control, active treatment systems (as appropriate), good site management,
and non storm water management through all phases of construction
(including but not limited to site grading, building, and finishing of lots)
until the site is fully stabilized by landscaping or the installation of
permanent erosion control measures.

(2) Permittees shall have the legal authori-ty to oversee, inspect, and require
expedient compliance and clean up at all construction sites year round.

Reporting - Permittees shall certify adequacy of their respective legal authority
in the 2010 Annual Report.

C.6.b, Enforcement Response Plan (ERP)

i.

"
1,

Provision C.6.

Task Description — Permittees shall develop and implement an ERP that will
serve as a reference document for inspection staff to take consistent actions to
achieve timely and effective compliance from all public and private construction
site owners/operators.

Implementation Level

(1) The ERP shall include required enforcement actions - including
timeframes for corrections of problems - for various field violation
scenarios. All violations must be corrected in a timely manner with the
goal of correcting them before the next rain event but no longer than 10
business days after the violations are discovered. If more than 10 business
days are required for compliance, a rationale shall be recorded in the
electronic database or equivalent tabular system.
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(2) If site owners/operators do not implement appropriate corrective actions in
a timely manner, or if violations repeat, Permittees shall take progressively
stricter responses to achieve compliance. The ERP shall include the
structure for progressively stricter responses and various violation
scenarios that evoke progressively stricter responses.

(3) The ERP shall be developed and implemented by April 1, 2010.

C.6.c. Best Management Practices Categories

i.  Task Description — Permittees shall require all construction sites to have site
specific, and seasonally- and phase-appropriate, effective Best Management
Practices (BMPs) in the following six categories:
' : e Erosion Control
e Run-on and Run-off Control
e Sediment Control
e Active Treatment Systems (as necessary)
e Good Site Management
e Non Stormwater Management.

Theses BMP categories are listed in State General NPDES Permit for Stormwater
Discharges Associated with Construction Activities (hereinafter the Construction
General Permit).

ii. Implementation Level

The BMPs targeting specific pollutants within the six categories listed in C.6.c.i.
shall be site specific. Site specific BMPs targeting specific pollutants from the
six categories listed in C.6.c.i. can be a combination of BMPs from:

¢ California BMP Handbook, Construction, January 2003.

e Caltrans Stormwater Quality Handbooks, Construction Site Best
Management Practices Manual, March 2003, and addenda.

e California Regional Water-Quality Control Board, San Francisco Bay
Region, Erosion and Sediment Control Field Manual, 2002.

e New BMPs available since the release of these Handbooks.

C.6.d. Plan Approval Process

i. Task Description — Permittees shall review erosion control plans for consistency
with local requirements, appropriateness and adequacy of proposed BMPs for
each site before issuance of grading permits for projects. Permittees shall also
verify that sites disturbing one acre or more of land have filed a Notice of Intent
for coverage under the Construction General Permit.

ii. Implementation Level — Before approval and issuance of local grading permits,
» each Permittee shall perform the following:
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(

@)

(3)

Review the site operator’s/developer’s erosion/pollution control plan or
Stormwater Pollution Prevention Plan (SWPPP) to verify compliance with
the Permittee’s grading ordinance and other local requirements. Also
review the site operator’s/developer’s erosion/pollution control plan or
SWPPP to verify that seasonally appropriate and effective BMPs for the
six categories listed in C.6.c.i. are planned;

For sites disturbing one acre or more of soil, verify that the site
operators/developers have filed a Notice of Intent for permit coverage
under the Construction General Permit; and

Provide construction stormwater management educational materials to site
operators/developers, as appropriate.

C.6.e. Inspections

.

I

if.

Task Description — Permittees shall conduct inspections to determine
compliance with local ordinances (grading and stormwater) and determine the
effectiveness of the BMPs in the six categories listed in C.6.c.i.; and Permittees
shall require timely corrections of all actual and threatened violations of local
ordinances observed.

Implementation Level

M

2

Wet Season Notification

By September Ist of each year, each Permittee shall remind all site
developers and/or owners disturbing one acre or more of soil to prepare
for the upcoming wet season.

Frequency of Inspections

Inspections shall be conducted monthly during the wet season’

following sites:

(a) All construction sites disturbing one or more acre of land; and

(b) High Priority Sites — Other sites determined by the Permittee or the
Water Board as significant threats to water quality. In evaluating
threat to water quality, the following factors shall be considered:

' atthe

(i) Soil erosion potential or soil type;
(if) Site slope;

(iii) Project size and type;

(iv) Sensitivity or receiving waterbodies;
(v) Proximity to receiving waterbodies;
(vi) Non-stormwater discharges; and

(vii) Any other relevant factors as determined by the local agency or
the Water Board.

' For the purpose of inspections, the wet season is defined as October through April. but sites need to implement
seasonally appropriate BMPs in the six categories listed in C.6.c.i throughout the year.

Provision C.6.
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(3) Contents of Inspections

4)

Inspections shall focus on the adequacy and effectiveness of the site
specific BMPs implemented for the six categories listed in C.6.c.i.
Permittees shall require timely corrections of all actual and potential
problems observed. Inspections of construction sites shall include, but are
not limited to, the following:

(a) Assessment of compliance with Permittee’s ordinances and permits
related to urban runoff, including the implementation and
maintenance of the verified erosion/pollution control plan or SWPPP
(from C.6.d.ii.(1));

(b) Assessment of the adequacy and effectiveness of the site specific
BMPs implemented for the six categories listed in C.6.c.i;

(¢) Visual observations for:
« actual discharges of sediment and/or construction related
materials into stormdrains and/or waterbodies.
e evidence of sediment and/or construction related materials
discharges into stormdrains and/or waterbodies.
« illicit connéctions.
« potential illicit connections.
(d) Education on stormwater pollution prevention, as needed.
Tracking
All inspections must be recorded on a written or electronic inspection
form. Inspectors shall follow the ERP if a violation is noted and shall
require timely corrections of all actual and threatened violations of local
ordinances observed. All violations must be corrected in a timely manner
with the goal of correcting them before the next rain event but no longer
than 10 business days after the violations are discovered. If more than 10
business days are required for compliance, a rationale shall be recorded on
the inspection form.

Permittees shall track in an electronic database or tabular format all
inspections. This electronic database or tabular format shall be made
readily available to the Executive Officer and during inspections and
audits by the Water Board staff or its representatives. This electronic
database or tabular format shall record the following information for each
site inspection:

(a) Site name;

(b) Inspection date;

(c¢) Weather during inspection;

(d) Has there been rainfall with runoff since the last inspection?;
(e} Enforcement Response Level (Use ERP);

(f) Problem(s) observed using [llicit Discharge and the six BMP
categories listed in C.6.c.i.;
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(2
(h)

@

Specific Problem(s) (List the specific problem(s) within the BMP
categories); .
Resolution of Problems noted using the following three standardized
categories: Problems Fixed, Need More Time, and Escalate
Enforcement; and

Comments, which shall include all Rationales for Longer Compliance
Time, all escalation in enforcement discussions, and any other
information that may be relevant to that site inspection.

iii. Reporting

(M

)

In each Annual Report, each Permittee shall summarize the following
information:

(a)
(b)
(©)
(d)
(e)
)
(2)

(h)

(@

Total number of active sites disturbing less than one acre of soil
requiring inspection;

Total number of active sites disturbing 1 acre or more of soil;

Total number of inspections conducted;

Number and percentage'? of violations in each of the six categories
listed in C.6.¢.i.;

Number and percentage” of each type of enforcement action taken as
listed in each Permittee’s ERP;

Number of discharges, actual and those inferred through evidence, of
sediment or other construction related materials;

Number of sites with discharges, actual and those inferred through
evidence. of sediment or other construction related materials;

Number and percentage' of violations fully corrected prior to the
next rain event but no longer than 10 business days after the
violations are discovered or otherwise considered corrected in a
timely, though longer period; and

Number and percc:ntag,é]5 of violations not fully corrected 30 days
after the violations are discovered.

In each Annual Report, each Permittee shall evaluate its respective
electronic database or tabular format and the summaries produced in
C.6.e.ii.(4) above. This evaluation shall include findings on the program’s
strength, comparison to previous years’ results, as well as areas that need

all six categories.

enforcement actions.

Percentage shall be calculated as number of violations in each category divided by total number of violations in

Percentage shall be calculated as number of each type of enforcement action divided by the total number of

" percentage shall be calculated as follows: number of violations fully corrected prior to the goal of the next rain
event but no later than10 business days after the violations are discovered divided by the total number of
violations for the reporting year.

'3 Ppercentage shall be calculated as follows: number of violations not fully corrected 30 days after the violations are
discovered divided by the total number of violations for the reporting year.

Provision C.6.
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C.6.f. Sta

1.

ii.

iii.

Provision C.6.

more focused education for site owners, operators, and developers the
following year.

(3) The Executive Officer may require that the information recorded and
tracked by C.6.¢.ii.(4) be submitted electronically or in a tabular format.
Permittees shall submit the information within 10-working days of the -
Executive Officer’s requirement. Submittal of the information in tabular
form for the reporting year is not required in each Annual Report but
encouraged.

ff Training

Task Description — Permittees shall provide training or access to training for
staff conducting construction stormwater inspections,

Implementation Level - Permittees shall provide training at least every other
year to municipal staff responsible for conducting construction site stormwater
inspections. Training topics will include information on correct uses of specific
BMPs, proper installation and maintenance of BMPs, Permit requirements, local
requirements, and ERP,

Reporting — Permittees shall include in each Annual Report the following
information: training topics covered, dates of training, and the percentage of
Permittees’ inspectors attending each training. If no training in that year, so
state.
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C.7. Public Information and Outreach

Each Permittee shall increase the knowledge of the target audiences regarding the
impacts of stormwater pollution on receiving water and potential solutions to mitigate the
problems caused; change the waste disposal and runoff pollution generation behavior of
target audiences by encouraging implementation of appropriate solutions; and involve
various citizens in mitigating the impacts of stormwater pollution.

C.7.a. Storm Drain Inlet Marking

3

i.  Task Description — Permittees shall mark and maintain at least 80 percent of
municipally-maintained storm drain inlets with an appropriate stormwater
pollution prevention message, such as “No dumping, drains to Bay™ or
equivalent. At least 80% of municipally-maintained storm drain inlet markings
shall be inspected and maintained at least once per 5-year permit term. For
newly approved, privately maintained streets, Permittees shall require inlet
marking by the project developer upon construction and maintenance of
markings through the development maintenance entity. Markings shall be
verified prior to acceptance of the project.

ii. Implementation Level

(1) Inspect and maintain markings of at least 80 percent of municipality
maintained inlets to ensure they are legibly labeled with a no dumping
message or equivalent once per permit term.

(2)  Verify that newly developed streets are marked prior to acceptance of the
project.

iti. Reporting
(1) Inthe 2013 Annual Report, each Permittee shall report prior years’ annual

percentages of municipality maintained inlet markings inspected and
maintained as legible with a no dumping message or equivalent.

(2) Inthe 2013 Annual Report, each Permittee shall report prior years’® annual
number of projects accepted after inlet markings were verified.

C.7.b. Advertising Campaigns

i.  Task Description — Permittees shall participate in or contribute to advertising
campaigns on trash/litter in waterways and pesticides with the goal of
significantly increasing overall awareness of stormwater runoff pollution
prevention messages and behavior changes in target audience.

it. Implementation Level

(1)  Target a broad audience with two separate advertising campaigns, one
focused on reducing trash/litter in waterways and one focused on reducing
the impact of urban pesticides. The advertising campaigns may be

“coordinated regionally or county-wide.

(2) Permittees shall conduct a pre-campaign survey and a post-campaign
“survey to identify and quantify the audiences’ knowledge, trends, and
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iii.

attitudes and/or practices; and to measure the overall population’s
awareness of the messages and behavior changes achieved by the two
advertising campaigns. These surveys may be done regionally or county-
wide.

Reporting

(1) Inthe Annual Report following the pre-campaign survey, each Permittee
(or the Countywide Program, if the survey was done county-wide or
regionally) shall provide a report of the survey completed, which at a
minimum, shall include the following:

e A summary of how the survey was implemented.

A copy of the survey.

A copy of the survey results.

An analysis of the survey results.

A discussion of the outreach strategies based on the survey results.

A discussion of the planned or future advertising campaigns to
influence awareness and behavior changes regarding trash/litter and
pesticides.

(2) Inthe Annual Report following the post campaign survey, each Permittee
(or the Countywide Program, if survey was done county-wide or
regionally) shall provide a report of the survey completed, which at
minimum shall include the information required in the pre-campaign
report (C.7.b.iii.(1)) and the following:

o A discussion of the campaigns.

s A discussion of the measurable changes in awareness and behavior
achieved.

« An update of outreach strategies based on the survey results.

C.7.c. Media Relations — Use of Free Media

i

iii.

Provision C.7.

Task Description — Permittees shall participate in or contribute to a media
relations campaign. Maximize use of free media/media coverage with the
objective of significantly increasing the overall awareness of stormwater
pollution prevention messages and associated behavior change in target
audiences, and to achieve public goals.

Implementation Level — Conduct a minimum of six pitches (e.g.. press releases,
public service announcements, and/or other means) per year at the county-wide
program, regional, and/or local levels.

Reporting — In each Annual Report, each Permittee (or the Countywide
Program, if the media relations campaign was done county-wide or regionally)
shall include the details of each media pitch, such as the medium, date, and
content of the pitch.
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C.7.d. Stormwater Point of Contact

C.7.e.

.
8

ifi.

Task Description — Permittees shall individually or collectively create and
maintain a point of contact, e.g., phone number or website, to provide the public
with information on watershed characteristics and stormwater pollution
prevention alternatives. ’

Implementation Level — Maintain and publicize one point of contact for
information on stormwater issues, Permittees may combine this function with
the complaint/spill contact required in C.5.

Reporting — In the 2010 Annual Report, each Permittee shall discuss how this
point of contact is publicized and maintained. If any change occurs in this
contact, report in subsequent annual report.

Public Outreach Events

i.

iii.

Task Description - Participate in and/or host events such as fairs, shows,
workshops, (e.g., community events, street fairs, and farmers’ markets), to reach
a broad spectrum of the community with both general and specific stormwater
runoff pollution prevention messages. Pollution prevention messages shall
include encouraging residents to (1) wash cars at commercial car washing
facilities, (2) use minimal detergent when washing cars, and (3) divert the car
washing runoff to landscaped area.

Implementation Level -- Each Permittee shall annually participate and/or host
the number of events according to its population, as shown in the table below:
Table 7.1 Public Qutreach Events'®
Permittee Popuiatio‘h “ ‘ Number of Outreach Events
<10,000 2
10,001 40,000
40,001 - 100,000
100,001 - 175,000
175,001 — 250,000
> 250,000
Non-population-based Permittees'’

N[O ONIh W

Should a public outreach event contain significant citizen involvement elements,
the Permittee may claim credit for both Public Outreach Events (C.7.e.) and
Citizen Involvement Events (C.7.g.).

Reporting — In each Annual Report, each Permittee shall list the events (name of
event, event location, and event date) participated in and assess the effectiveness

' Permittees may claim individual credits for all events in which their Countywide Program or BASMAA
participates, supports, and/or hosts, which are publicized to reach the Permittees Jjurisdiction.

17 Alameda County Flood Control and Water Conservation District, Contra Costa Flood Control and Water
Conservation District, Santa Clara Valley Water District, Vallejo Sanitation and Flood Control District, and Zone
7 of the Alameda County Flood Control and Water Conservation District

Provision C.7.
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of efforts with appropriate measures (e.g., success at reaching a broad spectrum
of the community, number of participants compared to previous years, post-
event survey results, quantity/volume materials cleaned up and comparisons to
previous efforts).

C.7.f. Watershed Stewardship Collaborative Efforts

.
L

ii.

iii.

Task Description — Permittees shall individually or collectively encourage and
support watershed stewardship collaborative efforts of community groups such
as the Contra Costa Watershed Forum, the Santa Clara Basin Watershed

. Management Initiative, “friends of creek” groups, and other organizations that

benefit the health of the watershed such as the Bay-Friendly Landscaping and
Gardening Coalition. 1f no such organizations exist, encourage and support
development of grassroots watershed groups or engagement of an existing
group, such as a neighborhood association, in watershed stewardship activities.
Coordinate with existing groups to further stewardship efforts.

Implementation Level — Annually demonstrate effort.

Reporting — In each Annual Report, each Permittee shall state the level of effort,
describe the support given, state what efforts were undertaken and the results of
these efforts, and provide an evaluation of the effectiveness of these efforts.

C.7.¢. Citizen Involvement Events

i

"
Il

Task Description — Permittees shall individually or collectively, support citizen
involvement events, which provide the opportunity for citizens to directly
participate in water quality and aquatic habitat improvement, such as
creek/shore clean-ups, adopt-an-inlet/creek/beach programs, volunteer
monitoring, service learning activities such as storm drain inlet marking,
community riparian restoration activities, community grants, other participation
and/or host volunteer activities.

| Implementation Level — Each Permittee shall annually sponsor and/or host the

number of citizen involvement events according to its population, as shown in
the table below: )

Table 7.2 Community Involvement Events'®

Permittee Population Number of Involvement Events

< 10,000 | I -
10,001 — 40,000 l
40,001 - 100,000 2
100,001 — 175,000 3
175,001 — 250,000 4
> 250,000 b
Non-population-based Permittees 2

8 permitiees can claim individual credit for all events sponsored or hosted by their Countywide Program or
BASMAA, which are publicized to reach the Permittee’s jurisdiction,

Provision C.7.
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iii.

C.7.h. Sch

I,

it

iii.

Should a citizen involvement event contain significant public outreach elements,
the Permittee may claim credit for both Citizen Involvement Events (C.7.g.) and
Public Qutreach Events (C.7.¢.).

Reporting — In each Annual Report, each Permittee shall list the events (name of
event, event location, and event date) participated in and assess the effectiveness
of efforts with appropriate measures (e.g., success at reaching a broad spectrum
of the community, number of participants compared to previous years, post-
event survey results, number of inlets/creeks/shores/parks/and such adopted,
quantity/volume materials cleaned up, data trends, and comparisons to previous
efforts).

ool-Age Children Qutreach

Task Description — Permittees shall individually or collectively implement
outreach activities designed to increase awareness of stormwater and/or
watershed message(s) in school-age children (K through 12).

Implementation Level - Implement annually and demonstrate effectiveness of
efforts through assessment.

Reporting — In each Annual Report, each Permittee shall state the level of effort,
spectrum of children reached, and methods used, and provide an evaluation of
the effectiveness of these efforts.

C.7.i. Outreach to Municipal Officials

| 8

il.

iii.

Provision C.7.

Task Deseription — Permittees shall conduct outreach to municipal officials. One
alternative means of accomplishing this is through the use of the Nonpoint
Education for Municipal Officials program (NEMO) to significantly increase
overall awareness of stormwater and/or watershed message(s) among regional
municipal officials.

Implementation Level — At least once per permit cycle, or more often.

Reporting - Permittees shall summarize efforts in the 2013 Annual Report.
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C.8. Water Quality Monitoring

C.8.a. Compliance Options

.
i

ii.

iii.

Regional Collaboration — All Permittees shall comply with the monitoring
requirements in C.8, however, Permittees may choose to comply with any
requirement of this Provision through a collaborative effort to conduct or cause
to be conducted the required monitoring in their jurisdictions. Where all or a
majority of the Permittees collaborate to conduct water quality monitoring, this
shall be considered a regional monitoring collaborative.

Where an existing collaborative bady has initiated plans, before the adoption of
this Permit. (o conduct monitoring that would fulfill a requirement(s) of this
Provision, but the monitoring would not meet this Provision’s due date(s) by a
year or less, the Permittees may request the Executive Officer adjust the due
date(s) to synchronize with such efforts.

The types, quantities, and quality of data required within Provision C.8 establish
the minimum level-of-effort that a regional monitoring collaborative must
achieve. Provided these data types, quantities, and quality are obtained. a
regional monitoring collaborative may develop its own sampling design. For
Pollutants of Concern and Long-Term monitoring required under C.8.¢, an
alternative approach may be pursued by Permittees provided that: either similar
data types, data quality, data quantity are collected with an equivalent level of
effort described under C.8.¢; or an equivalent level of monitoring effort is
employed to answer the management information needs stated under C.8.e.

Implementation Schedule ~ Monitoring conducted through a regional
monitoring collaborative shall commence data collection by October 2011. All
other Permittee monitoring efforts shall commence data collection by October
2010. By July 1, 2010, each Permittee shall provide documentation to the Water
Board, such as a written agreement, letter, or similar document that confirms
whether the Permittee will conduct monitoring individually or through a
regional monitoring collaborative."”

Permittee Responsibilities — A Permittee may comply with the requirements in
Provision C.8 by performing the following:

(1) Contributing to its stormwater countywide program, as determined
appropriate by the Permittee members, so that the stormwater countywide
Program conducts monitoring ori behalf of its members;

(2) Contributing to a regional collaborative effort;

1% This documentation will allow the Water Board to know when monitoring will commence for each Permittee.
Permittees who commit to monitoring individually may join the regional monitoring collaborative at any time.
Any Permittee who discontinues monitoring through the regional collaborative must commence complying with
all requirements of Provision C.8 immediately.

FProvision C.8.
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(3) Fulfilling monitoring requirements within its own jurisdictional
boundaries; or

(4) A combination of the previous options, so that all requirements are
fulfilled.

iv. Third-party Monitoring Permittees may choose to fulfill requirements of

Provision C.8 using data collected by citizen monitors or other third-party
organizations, provided the data are demonstrated to meet the data quality
objectives described in Provision C.8.h. Where an existing third-party
organization has initiated plans to conduct monitoring that would fulfill a
requirement(s) of this Provision, but the monitoring would not meet this
Provision's due date(s) by a year or less, the Permittees may request that the
Executive Officer adjust the due date(s) to synchronize with such efforts.

C.8.b. San Francisco Estuary Receiving Water Monitoring

With limited exceptions, urban runoff from the Permittees” jurisdictions ultimately
discharges to the ‘ian Francisco Estuary. Monitoring of the Estuary is intended to
answer questlons % such as:

L4

Are chemical concentrations in the Estuary potentially at levels of concern and
are associated impacts likely?

What are the concentrations and masses of contaminants in the Estuary and its
segments?

What are the sources, pathways, loadings, and processes leading to contaminant
related impacts in the Estuary?

Have the concentrations, masses, and associated impacts of contaminants in the
Estuary increased or decreased?

What are the projected concentrations, masses, and associated impacts of
contaminants in the Estuary?

Permittees shall pmicipate in implementing an Estuary receiving water monitoring
program, at a minimum equivalent to the San Francisco Estuary Regional
Monitoring Program for Trace Substances (RMP), by contributing their fair-share
finaricially on an annual basis.

C.8.c. Status Monitoring/Rotating Watersheds

i

Status Monitoring is intended to answer these questions: Are water quality
objectives, both numeric and narrative, being met in local receiving waters,

20 These are the management questions approved by the Regional Monitoring Program’s Steering Commitiee on
May 9, 2008, and stated at
hitp://www sfei/rmp/rmp_steering_megtings/rmp _steering meeting S 09 _08/1tem%2010a%20Attachment%201

%20%’70Draﬂ%ZORMP%2OMana?ement%ZOQuestxons 620035-02-08%20Annotated . pdf. While the stated

objectives may change over time, the intent of this provision is for Permittees to continue contributing financially
and as stakeholders in such a program as the RMP, which monitors the quality of San Francisco Bay.

Provision C.8.
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ii.

iii.

Provision C.8,

including creeks, rivers and tributaries? Are conditions in local receiving waters
supportive of or likely to be supportive of beneficial uses?

Parameters and Methods - Permittees shall conduct Status Monitoring using
the parameters, methods, occurrences, durations, and minimum number of
sampling sites as described in Table 8.1. Spring sampling shall be conducted
during the April - June timeframe; dry weather sampling shall be conducted
during the July - September timeframe. Minor variations of the parameters and
methods may be allowed with Executive Officer concurrence.

Frequency — Permittees shall complete the Status Monitoring in Table 8.1 at the
following frequencies:

¢ Alameda Permittees — annually

o Contra Costa Permittees — annually
Fairfield-Suisun Permittees - twice during the Permit term

L4

San Mateo Permittees — annually

®

Santa Clara Permittees — annually
Vallejo Permittees — once during the Permit term
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Municipal Regional Stormwater Permit

NPDES No. CAS612608

Rodeo Creek

tributaries

Order No. R2-2009-6074 Provision C.8.
iv. Locations — For each sampling year (per C.8.c.iil.), Permittees shall select at
least one waterbody to sample from the applicable list below. Locations shall be
selected so that sampling is sufficient to characterize segments of the
waterbody(s). For example, Permittees required to collect a larger number of
samples should sample two or more waterbodies, so that each sampling effort
represents a reasonable segment length and/or type. Samples shall be collected
in reaches that receive urban stormwater discharges, except in possible
infrequent instances where non-urban-impacted stream samples are needed for
compau'ison3 % Waterbody selection shall be based on factors such as watershed
area, land use, likelihood of urban runoff impacts, and existing monitoring data.
Table 8.2 Status Monitoring Loecations — Waterbodies
SCVURPPP ACCWP CCCWP SMCWPPP | FSUMRP | VALLEJO
- ‘ ;
proie .C'reek and A.rroyo Valle (below Kitker Creek Se_m Pec’iro Creek and L;tzrcl Chabot Creek
tributaries { Livermore or lower) tributaries Creek
Guadalupe River and Mt. Diable D o e o, Ledgewood | Austin Creek
tributaries ; Arroyo MOChQ Creek P11arcit?§‘§reek Creek & tributaries
San T.O mas Qreek Tassajara Creek Walnt}t Cref:k Colma Creck
and tributaries and tributaries
| Calabazas Creek Alamo Creek San Bruno Creek and

{ Permanente Creek | Arroyo de la . Millbrae Creek and
. . , Pinole Creek . .
and tributaries Laguna A tributaries
Stevens Creek and | Alameda Creek (at | San Pablo Mills Creek and
tributaries Fremont or below) | Creek tributaries
Matadero Creek San Lorenzo Creek | Alhambra Easton Creek and
‘and tributaries & tribs Creek tributaries

1 Adobe Creek

San Leandro Creek
& tribs

Wildeat Creek

Sanchez Creek and
tributaries

+ Lower Penitencia
{ Creek and
tributaries

Oakland, Berkeley,
or Albany Creeks

Burlingame Creek and

¢ tributaries

Barron Creek

San Mateo Creek

1 (below dam only)

San Francisquito
Creek & tributaries

Borel Creek &
tributaries

Laure! Creek & tribs

Belmont Creek & tribs

Pulgas Creek & tribs

i Cordilleras &
1 tributaries

Redwood Creek & tribs |

Atherton Creek & tribs

San Francisquito Creek
and tributaries

9 . , . .
3 Sampling efforts shall focus on stream reaches with urban stormwater system discharges. Sampling upstream of
urban outfalls is not precluded where needed to meet sampling plan objectives.
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V. Statué Monitoring Results — When Status Monitoring produces results such as
those described in the final column of Table 8.1, Permittees shall conduct
Monitoring Project(s) as described in C.8.d.i.

C.8.d. Monitoring Projects — Permittees shall conduct the Monitoring Projects listed
below. :

i, Stressor/Source Identification — When Status results trigger a follow-up action
as indicated in Table 8.1, Permittees shall take the following actions, as also
required by Provision C.1. If the trigger stressor or source is already known,
proceed directly to step 2. The first follow-up action shall be initiated as soon as
possible, and no later than the second fiscal year after the sampling event that
triggered the Monitoring Project.

(1) Conduct a site specific study (or non-site specific if the problem is wide-
spread) in a stepwise process to identify and isolate the cause(s) of the
trigger stressor/source. This study should follow guidance for Toxicity
Reduction Evaluations (TRE)“o or Toxicity Identification Evaluations
(TIE).‘“ A TRE, as adapted for urban stormwater data, allows Permittees
to use other sources of information (such as industrial facility stormwater
monitoring reports) in attempting to determine the trigger cause,
potentially eliminating the need fora TIE. If a TRE does not result in
identification of the stressor/source, Permittees shall conduct a TIE.

(2) 1dentify and evaluate the effectiveness of options for controlling the
cause(s) of the trigger stressor/source.

(3) Implement one or more controls.
(4) Confirm the reduction of the cause(s) of trigger stressor/source.

(5) Stressor/Source ldentification Project Cap: Permittees who conduct this
monitoring through a regional collaborative shall be required to initiate
no more than ten Stressor/Source Identification projects during the Permit
term in total, and at least two must be toxicity follow-ups, unless
monitoring results do not indicate the presence of toxicity. If conducted
through a stormwater countywide program, the Santa Clara and Alameda

“© SEPA. August 1999. Toxicity Reduction Evaluation Guidance for Municipal Wastewater Treatment Plants.
EPA/833B-99/002. Office of Wastewater Management, Washington, D.C.

Select TIE methods from the following references after conferring with SWAMP personnel: For sediment:

(1) Ho KT, Burgess R., Mount D, Norberg-King T, Hockett, RS, 2007. Sediment toxicity identification
evaluation: interstitial and whole methods for freshwater and marine sediments. USEPA, Atlantic Ecology
Division/Mid-Continental Ecology Division, Office of Research and Development, Narragansett, Rl, or

(2) Anderson, BS, Hunt, JW, Phillips, BM, Tjeerdema, RS. 2007. Navigating the TMDL Process: Sediment
Toxicity. Final Report- 02-WSM-2. Water Environment Research Federation. 181 pp. For water column:

(1) USEPA. 1991). Methods for aquatic toxicity identification evaluations. Phase I Toxicity Characterization
Procedures. EPA 600/6-91/003. Office of Research and Development, Washington, DC., (2) USEPA. 1993.
Methods for aquatic toxicity identification evaluations. Phase Il Toxicity Identification Procedures for Samples
Exhibiting Acute and Chronic Toxicity. EPA 600/R-92/080. Office of Research and Development, Washington,
DC., or (3) USEPA. 1996. Marine Toxicity Identification Evaluation (TIE), Phase I Guidance Document.
EPA/600/R-95/054. Office of Research and Development, Washington, DC.

41
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ii.

iii.

Permittees each shall be required to initiate no more than five (two for
toxicity); the Contra Costa and San Mateo Permittees each shall be
required to initiate no more than three (one for toxicity); and the
Fairfield-Suisun and Vallejo Permittees each shall be required to initiate
no more than one Stressor/Source Identification project(s) during the -
Permit term.

(6) As long as Permittees have complied with the procedures set forth above,
they do not have to repeat the same procedure for continuing or recurring
exceedances of the same receiving water limitations unless directed to do
so by the Water Board.

BMP Effectiveness Investigation — Investigate the effectiveness of one BMP
for stormwater treatment or hydrograph modification control. Permittees who do
this project through a regional collaborative are required to initiate no more than
one BMP Effectiveness Investigation during the Permit term. If conducted
through a stormwater countywide program, the Santa Clara, Alameda, Contra
Costa, and San Mateo Permittees shall be required to initiate one BMP
Effectiveness Investigation each, and the Fairfield-Suisun and Vallejo
Permittees shall be exempt from this requirement. The BMP(s) used to fulfill
requirements of C.3.b.iii., C.11.e. and C.12.e. may be used to fulfill this
requirement, provided the BMP Effectiveness Investigation includes the range
of pollutants generally found in urban runoff. The BMP Effectiveness
Investigation will not trigger a Stressor/Source Identification Project. Data from
this Monitoring Project need not be SWAMP-comparable.

Geomorphic Project — This monitoring is intended to answer the questions:
How and where can our creeks be restored or protected to cost-effectively
reduce the impacts of pollutants, increased flow rates, and increased flow
durations of urban runoff?

Permittees shall select a waterbody/reach, preferably one that contains
significant fish and wildlife resources, and conduct one of the following projects
within each county. except that only one such project must be completed within
the collective Fairfield-Suisun and Vallejo Permittees’ jurisdictions:

(1) Gather geomorphic data to support the efforts of a local watershed
partnership42 to improve creek conditions; or

(2) Inventory locations for potential retrofit projects in which decentralized,
landscape-based stormwater retention units can be installed; or

(3) Conduct a geomorphic study which will help in development of regional
curves which help estimate equilibrium channel conditions for different-
sized drainages. Select a waterbody/reach that is not undergoing
changing land use. Collect and report the following data:

o Formally surveyed channel dimensions (profile), planform, and cross-
sections. Cross-sections shall include the topmost floodplain terrace and

22 A list of local watershed partnerships may be obtained from Water Board staff.
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be marked by a permanent, protruding (not flush with ground)
monument. ‘

¢ Contributing drainage area.

e Best available information on bankfull dxscharges and width and depth of
channel formed by bankfull discharges.

¢ Best available information on average annual rainfall in the study area.

Permittees shall complete the selected geomorphic project so that project
results are reported in the Integrated Monitoring Report (see Provision
C.8.g.v).

C.8.e. Pollutants of Concern and Long-Term Trends Monitoring

Pollutants of Concern (POC) monitoring is intended to assess inputs of Pollutants of
Concern to the Bay from local tributaries and urban runoff, assess progress toward
achieving wasteload allocations (WLAs) for TMDLs and help resolve uncertainties
associated with loading estimates for these pollutants. In particular, there are four
priority management information needs toward which POC monitoring must be
directed: 1) identifying which Bay tributaries (including stormwater conveyances)
contribute most to Bay impairment from pollutants of concern; 2) quantifying annual
loads or concentrations of pollutants of concern from tributaries to the Bay; 3)
quantifying the decadal-scale loading or concentration trends of pollutants of
concern from small tributaries to the Bay; and 4) quantifying the projected impacts
of management actions (including control measures) on tributaries and identifying
where these management actions should be implemented to have the greatest
beneficial impact. '

Permittees shall implement the following POC monitoring components or pursue an

alternative approach that addresses each of the aforementioned management
information needs. An alternative approach may be pursued by Permittees provided
that: either similar data types, data quality, data quantity are collected with an
equivalent level of effort described; or an equivalent level of monitoring effort is
employed to answer the management information needs.

Long-Term monitoring is intended to assess long-term trends in pollutant
concentrations and toxicity in receiving waters and sediment, in order to evaluate if
stormwater discharges are causing or contributing to toxic impacts on aquatic life.
Permittees shall implement the following Long-Term monitoring components or,
following approval by the Executive Officer, an equivalent monitoring program.

i.  Pollutants of Concern Loads Monitoring Locations — Permittees shall
conduct Pollutants of Concern menitoring at stations listed below. Permittees
may install these stations in two phases providing at least half of the stations are
monitored in the water year beginning October 2010, and all the stations are
monitored in the water year beginning October 2012. Upon approval by the
Executive Officer. Permittees may use alternate POC monitoring locations.
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(1) Castro Valley Creek S3 at USGS gauging station in Castro Valley
(2) Guadalupe River

(3) Zone 4 Line A at Chabot Road in Hayward

(4) Rheem Creek at Giant Rbad in Richmond

(5) Walnut Creek at a downstream location

(6) Calabazas Creek at Lakeside Drive in Sunnyvale, at border with Santa
Clara

(7) San Mateo Creek at downstream location

(8) Laurel Creek at Laurie Meadows park, off Casanova Drive in City of San
Mateo.

ii. Long-Term Monitoring Locations — Permittees shall conduct Long-Term
monitoring at stations listed below. After conferring with the Regional SWAMP
program, and upon approval by the Executive Officer, Permittees may use
alternate Long-Term monitoring locations.

Table 8.3. Long-Term Monitoring Locations

Stormwater Countywide Waterbody Suggested Location
Program :
, . Alameda Creek OR East of Alvarado Blvd*
Alameda Permittees : -
Lower San Leandro Creek Empire Road*
. Kirker Creek OR ' Floodway*
Contra Costa Permitt
s Hees . Walnut Creek _ Concord Avenue*
s, - P . * ;
Santa Clara Permittees Guadalupe River OR USGS Gaging Station 11169025
, Coyote Creek . ‘ Montague*
San Mateo Permittees San Mateo Creek ' Gateway Park*

* SWAMP is scheduled to collect sediment toxicity and sediment chemistry samples annually at these
stations during the month of June.

iii. Parameters and Frequencies — Permittees shall conduct Pollutants of Concern
sampling pursuant to Table 8.4, Categories 1 and 2. In Table 8.4. Category 1
pollutants are those for which the Water Board has active water quality
attainment strategies (WQAS), such as TMDL or site-specific objective projects.
Category 2 pollutants are those for which WQAS are in development. The lower
monitoring frequency for Category 2 pollutants is sufficient to develop
preliminary loading estimates for these pollutants.

Permittees shall conduct Long-Term monitoring pursuant to Table 8.4, Category
3. SWAMP has scheduled collection of Category 3 data at the Long-Term
monitoring locations stated in C.8.e.ii. As stated in Provision C.8.a.iv.,
Permittees may use SWAMP data to fulfill Category 3 sampling requirements.

iv. Protocols — At a minimum, sampling and analysis protocols shall be consistent
with 40 CFR 122.21(g)(7)(ii).
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v. Methods — Methyl mercury samples shall be grab samples collected during
storm events that produce rainfall of at least 0.10 inch, shall be frozen
immediately upon collection, and shall be kept frozen during transport to the
laboratory. All other Category 1 and 2 samples shall be wet weather flow-
weighted composite samples, collected during storm events that produce rainfall
of at least 0.10 inch. Sampled storms should be separated by 21 days of dry
weather, but, at a minimum, sampled storms must have 72 hours of antecedent
dry weather. Samples must include the first rise in the hydrograph. Category 3
monitoring data shall be SWAMP-comparable.

Table 8.4 Pollutants of Concern Loads & Long-Term Monitoring Elements

Sampling | hlnimum Sampling
- Category/Parameter Years Sampling Interval
| Occurrence
Category 1

» Total and Dissolved Copper
« Total Mercury*’
e Methyl Mercury

o Total PCBs*
« Suspended Sediments (SSC)
¢ Total Organic Carbon
« Toxicity — Water Column

Annually

Average of 4 wet
weather events per

year

For methyl mercury
only: average of 2

wet & 2 dry weather

Flow-weighted
compaosite

For methyl mercury
only: grab samples
collected during the
first rise in the

¢ Nitrate as N events per year hydrograph of a
storm event.

¢ Hardness

Category 2

e Total and Dissolved Selenium

« Total PBDEs (Polybrominated Diphenyl
Ethers)

« Total PAHs (Poly-Aromatic Hydrocarbons)

» Chlordane

« DDTs (Dichloro-Diphenyl-Trichloroethane)

« Dieldrin

o Nitrate as N

¢ Pyrethroids - bifenthrin, cyfluthrin, beta-
cyfluthrin, cypermethrin, deltamethrin,
esfenvalerate, Jambda-cyhalothrin, permethrin,
and tralomethrin

« Carboryl and fipronil

« Total and Dissolved Phosphorus

Oct. 2010 -

2011 water

| year and

1 Oct. 2012 -
2013 water

year

2 times per year

Flow-weighted
composite

Category 3 i
' Toxicity — Bedded Sediment, fine-grained*®

Biennially,

Coordinate

Once per year,

| during April-June,

Grab sample

43

The monitoring type and frequency shown for mercury is not sufficient to determine progress toward achieving

TMDL load allocations. Progress toward achieving load allocations will be accomplished by assessing loads
avoided resulting from treatment, source control, and pollution prevention actions.

44

The monitoring type and frequency shown for PCBs is not sufficient to determine progress toward achieving

TMDL load allocations. Progress toward achieving load allocations will be accomplished by assessing loads
avoided resulting from treatment, source control, and pollution prevention actions.
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Cat /Parameter Sampling ];::::n;um Sampling
ategory amete Years pung Interval
e | Occurrence
Pollutants — Bedded Sediment, fine-grained | with coordinate with
SWAMP SWAMP

vi.

vii.

Sediment Delivery Estimate/Budget — The objective of this monitoring is to
develop a strong estimate of the amount of sediment entering the Bay from local
tributaries and urban drainages. By July 1, 2011, Permittees shall develop a
design for a robust sediment delivery estimate/sediment budget in local
tributaries and urban drainages. Permittees shall implement the study by July 1,
2012.

Emerging Pollutants — Permittees shall develop a work plan and schedule for
initial loading estimates and source analyses for emerging pollutants: endocrine-
disrupting compounds, PFOS/PFAS (Perfluorooctane Sulfonates (PFOS),
Perfluoroalkyl sulfonates (PFAS); these perfluorocompounds are related to
Teflon products), and NP/NPEs (nonylphenols/nonylphenol esters —estrogen-
like compounds). This work plan, which is to be implemented in the next Permit
term, shall be submitted with the Integrated Monitoring Report (see Provision
C.8.g).

C.8.f. Citizen Monitoring and Participation

C.8.g.

.
i

it

iil.

Permittees shall encourage Citizen Monitoring.

In developing Monitoring PrOjCCtS and evaluating Status & Trends data,
Permittees shall make reasonable efforts to seek out citizen and stakeholder
information and comment regarding waterbody function and quality.

Permittees shall demonstrate annually that they have encouraged citizen and
stakeholder observations and reporting of waterbody conditions. Permittees shall
report on these outreach efforts in the annual Urban Creeks Monitoring Report.

Reporting

i

Water Quality Standard Exceedence — When data collected pursuant to
C.8.a.-C.8.f. indicate that stormwater runoff or dry weather discharges are or
may be causing or contributing to exceedance(s) of applicable water quality
standards, including narrative standards, a discussion of possible pollutant

- sources shall be included in the Urban Creeks Monitoring Report. When data

collected pursuant to C.8.a.-C.8.f. indicate that discharges are causing or
contributing to an exceedance of an applicable water quality standard,
Permittees shall notify the Water Board within no more than 30 days of such a
determination and submit a follow-up report in accordance with Provision C.1
requirements. The preceding reporting requirements shall not apply to

 If Ceriodaphnia, Hyalella azieca, or Pimephalea survival or Selenastrum growth is < 50% of control results, repeat
wet weather sample. If 2nd sample yields < 50% of control results, proceed to C.8.d.i.

Provision C.8.
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continuing or recurring exceedances of water quality standards previously
reported to the Water Board or to exceedances of pollutants that are to be
addressed pursuant o Provisions C.8 through C.14 of this Order in accordance
with Provision C.1.

ii. Status Monitoring Electronic Reporting — Permittees shall submit an
Electronic Status Monitoring Data Report no later than January 15 of each year,
reporting on all data collected during the foregoing October 1-September 30
period. Electronic Status Monitoring Data Reports shall be in a format
compatible with the SWAMP database.*® Water Quality Objective exceedances
shall be highlighted in the Report.

iti. Urban Creeks Monitoring Report — Permittees shall submit a comprehensive

Urban Creeks Monitoring Report no later than March 15 of each year, reporting
on all data collected during the foregoing October 1-September 30 period, with
the initial report due March 15, 2012, unless the Permittees choose to0 monitor
through a regional collaborative, in which case the due date is March 15, 2013.
Each Urban Creeks Monitoring Report shall contain summaries of Status, Long-
Term, Monitoring Projects, and Pollutants of Concern Monitoring including. as
appropriate, the following:

(1) Maps and descriptions of all rnonitoring locations;

(2) Data tables and graphical data summaries; Constituents that exceed

applicable water quality standards shall be highlighted:;
(3) For all data, a statement of the data quality;

(4) An analysis of the data, which shall include the following:

¢ Calculations of biological metrics and physical habitat endpoints.

¢ Comparison of biological metrics to:
e Each other '
e Any applicable, available reference site(s)
e Any applicable, available index of biotic integrity
¢ Physical habitat endpoints. .

o Identification and analysis of any long-term trends in stormwater or
receiving water quality.

(5) A discussion of the data for each monitoring program component, which
shall:

 Discuss monitoring data relative to prior conditions, beneficial uses and
applicable water quality standards as described in the Basin Plan, the
Ocean Plan, or the California Toxics Rule or other applicable water
quality control plans.

% See hitp:/mpsl.mlml.calstate. edu/swdataformats.him. Permittees shall maintain an information management
system that will support electronic transfer of data to the Regional Data Center of the California Environmental
Data Exchange Netwerk (CEDEN), located within the San Francisco Estuary Institute,
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iv,

vi.

e Where appropriate, develop hypotheses to investigate regarding pollutant
sources, trends, and BMP effectiveness.

¢ Identify and prioritize water quality problems.

e Identify potential sources of water quality problems.

¢ Describe follow-up actions.

e Evaluate the effectiveness of existing control measures.

e Identify management actions needed to address water quality problems.

Monitoring Project Reports — Permittees shall report on the status of each
ongoing Monitoring Project in each annual Urban Creeks Monitoring Report. In
addition, Permittees shall submit stand-alone summary reports within six months
of completing BMP Effectiveness and Geomorphic Projects; these reports shall
include: a description of the project; map(s) of project locations; data tables and
summaries; and discussion of results.

Integrated Monitoring Report ~ No later than March 15, 2014, Permittees
shall prepare and submit an Integrated Monitoring Report through the regional
collaborative monitoring effort on behalf of all participating Permittees, or on a
countywide basis on behalf of participating Permittees, so that all monitoring
conducted during the Permit term is reportcd.47 This report shall be in lieu of the
Annual Urban Creeks Monitoring Report due on March 15, 2014.

The report shall include, but not be limited to, a comprehensive analysis of all
data collected pursuant to Provision C.8., and may include other pertinent
studies. For Pollutants of Concern, the report shall include methods, data,
calculations, load estimates, and source estimates for each Pollutant of Concern
Monitoring parameter. The report shall include a budget summary for each
monitoring requirement and recommendations for future monitoring. This report

~ will be part of the next Report of Waste Discharge for the reissuance of this

Permit.
Standard Report Content —All monitoring reports shall include the following:

¢ The purpose of the monitoring and briefly describe the study design rationale.

o Quality Assurance/Quality Control summaries for sample collection and
analytical methods, including a discussion of any limitations of the data.

» Brief descriptions of sampling protocols and analytical methods.

e Sample location description, including waterbody name and segment and
latitude and longitude coordinates.

e Sample ID, collection date (and time if relevant), media (e.g., water, filtered
water, bed sediment, tissue).

¢ Concentrations detected, measurement units, and detection limits.

47

Permittees who do not participate in the Regional Monitoring Group or in a stormwater countywide program

must submit an individual Integrated Receiving Water Impacts Report.

Provision C.8.
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s Assessment, analysis, and interpretation of the data for each monitoring
program component.

Pollutant load and concentration at each mass emissions station.

@

A listing of volunteer and other non-Permittee entities whose data are
included in the report.

e Assessment of compliance with applicable water quality standards.
e A signed certification statement.

vii. Data Accessibility — Permittees shall make electronic reports available through
a regional data center, and optionally through their web sites. Permittees shall
notify stakeholders and members of the general public about the availability of
electronic and paper monitoring reports through notices distributed through
appropriate means, such as an electronic mailing list.

C.8.h. Monitoring Protocols and Data Quality

Where applicable, monitoring data must be SWAMP comparable. Minimum data
quality shall be consistent with the latest version of the SWAMP Quality Assurance
Project Plan (QAPP)*® for applicable parameters, including data quality objectives,
field and laboratory blanks, field duplicates, laboratory spikes, and clean techniques,
using the most recent Standard Operating Procedures. A Regional Monitoring
Collaborative may adapt the SWAMP QAPP for use in conducting monitoring in the
San Francisco Bay Region, and may use such QAPP if acceptable to the Executive
Officer.

“® The current SWAMP QAPP at the time of Permit issuance is dated September 1, 2008, and is available at
httn://www.waterboards,.ca.goviwater_issues/programs/swamp/docs/qapp/swamp_qgapp_master090108a pdf.
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C.9. Pesticides Toxicity Control

To prevent the impairment of urban streams by pesticide-related toxicity, the Permittees
shall implement a pesticide toxicity control program that addresses their own and others’
use of pesticides within their jurisdictions that pose a threat to water quality and that have
the potential to enter the municipal conveyance system. This provision implements
requirements of the TMDL for Diazinon and Pesticide related Toxicity for Urban Creeks
in the region. The TMDL includes urban runoff allocations for Diazinon of 100 ng/! and
for pesticide related toxicity of 1.0 Acute Toxicity Units (TUa) and 1.0 Chronic Toxicity
Units (TUc) to be met in urban creek waters. However, urban runoff management
agencies (i.c., the Permittees) are not solely responsible for attaining the allocations
because their authority to regulate pesticide use is constrained by federal and State law.
Accordingly. the Permittees’ requirements for addressing the allocations are set forth in
the TMDL implementation plan and are included in this provision.

Pesticides of concern include: organophosphorous pesticides (chlorpyrifos, diazinon, and
malathion); pyrethroids (bifenthrin, cyfluthrin, beta-cyfluthrin, cypermethrin,
deltamethrin, esfenvalerate, lambda-cyhalothrin, permethrin, and tralomethrin);
carbamates (e.g., carbaryl); and fipronil. The Permittees may coordinate with BASMAA,
the Urban Pesticide Pollution Prevention Project, the Urban Pesticide Committee, the
Bay-Friendly Landscaping and Gardening Coalition, and other agencies and

organizations in carrying out these activities.

C.9.a. Adopt an Integrated Pest Management (IPM) Policy or Ordinance

i. Task Description — In their IPM policies or ordinances, the Permittees shall
include provisions to minimize reliance on pesticides that threaten water quality
and to require the use of IPM in municipal operations and on municipal
property.

ii. Implementation Level ~ If not already in place, the Permittees shall adopt IPM
policies or ordinances no later than July 1, 2010.

iii. Reporting — The Permittees shall submit a copy of their IPM ordinance(s) or
policy(s) in their 2010 Annual Report.

C.9.b. Implement IPM Policy or Ordinance

%

i, Task Description — The Permittees shall establish written standard operating
procedures for pesticide use that ensure implementation of the IPM policy or
ordinance and require municipal employees and contractors to adhere to the IPM
standard operating procedures.

ii. Reporting

(1)  In their Annual Reports, the Permittees shall report on IPM
implementation by showing trends in quantities and types of pesticide
used, and suggest reasons for increases in use of pesticides that threaten
water quality. specifically organophosphorous pesticides, pyrethroids,
carbaryl, and fipronil.
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(2) The Permittees shall maintain pesticide application standard operating
procedures and submit them upon request.

CJ9.c. Train Municipal Employees

i

Task Description — The Permittees shall ensure that all municipal employees
who, within the scope of their duties, apply or use pesticides that threaten water
quality are trained in IPM practices and the Permittee’s [PM policy. This
training may also include other training opportunities such as Bay-Friendly
Landscape Maintenance Training & Qualification Program and EcoWise
Certified.

Reporting

(1)  Intheir Annual Reports, the Permittees shall report the percentage of
municipal employees who apply pesticides who have received training in
IPM policy and IPM standard operating procedures within the last three
years.

(2) The Permittees shall submit training materials (e.g., course outline, date,
attendees) upon request. :

C.9.d. Require Contractors to Implement IPM

i

ii.

Task Deseription — The Permittees shall hire IPM-certified contractors or
include contract specifications requiring contractors to implement IPM no later
than July 1, 2010.

Reporting — In their Annual Reports, the Permittees shall submit documentation
to confirm compliance, such as the Permittee’s standard contract specification or
copy of contractors’ certification(s).

C.9.e. Track and Participate in Relevant Regulatory Processes (may be done jointly
with other Permittees, such as through CASQA or BASMAA and/or the Urban
Pesticide Pollution Prevention Project) :

i

Provision C.9.

Task Description

(1)  The Permittees shall track USEPA pesticide evaluation and registration
activities as they relate to surface water quality, and when necessary,
encourage USEPA to coordinate implementation of the Federal
Insecticide, Fungicide, and Rodenticide Act and the CWA and to
accommodate water quality concerns within its pesticide registration
process;

(2) The Permittees shall track California Department of Pesticide Regulation
(DPR) pesticide evaluation activities as they relate to surface water
quality, and when necessary, encourage DPR to coordinate
implementation of the California Food and Agriculture Code with the
California Water Code and to accommodate water quality concerns within
its pesticide evaluation process;

(3) The Permittees shall assemble and submit information (such as monitoring
data) as needed to assist DPR and County Agricultural Commissioners in
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ensuring that pesticide applications comply with water quality standards;
and

(4)  As appropriate, the Permittees shall submit comment letters on USEPA
and DPR re-registration, re-evaluation, and other actions relating to
pesticides of concern for water quality.

Reporting - In their Annual Reports, the Permittees who participate in a
regional effort to comply with C.9.e. may reference a regional report that
summarizes regional participation efforts, information submitted, and how
regulatory actions were affected. All other Permittees shall list their specific
participation efforts, information submitted, and how regulatory actions were
affected.

C.9.f. Interface with County Agricultural Commissioners

i‘

il

Task Description — The Permittees shall maintain regular communications with
county agricultural commissioners (or other appropriate State and/or local
agencies) to (1) get input and assistance on urban pest management practices
and use of pesticides, (2) inform them of water quality issues related to
pesticides, and (3) report violations of pesticide regulations (e.g., illegal
handling) associated with stormwater managemient.

Reporting — In their Annual Reports, the Permittees shall summarize improper

pesticide usage reported to county agricultural commissioners and report follow-
up actions to correct violations.

C.9.g. Evaluate Implementation of Source Control Actions Relating to Pesticides

ii.

Task Deseription — The Permittees shall evaluate the effectiveness of the
control measures implemented, evaluate attainment of pesticide concentration
and toxicity targets for water and sediment from monitoring data (Provision
C.8.), and identify improvements to existing control measures and/or additional
control measures, if needed, to attain targets with an implementation time
schedule.

Reporting - In their 2013 Annual Reports, the Permittees shall report the
evaluation results, and if needed, submit a plan to implement improved and/or
new contro] measures.

C.9.h. Public Outreach (may be done jointly with other Permittees, such as through
CASQA or BASMAA and/or the Urban Pesticide Pollution Prevention Project or the
Bay-Friendly Landscaping and Gardening Coalition).

i

Provision C.9.

Point of Purchase Outreach: The Permittees shall:
(1) Conduct outreach to consumers at the point of purchase;

(2) Provide targeted information on proper pesticide use and disposal,
potential adverse impacts on water quality, and less toxic methods of pest
prevention and control; and
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(3) Participate in and provide resources for the “Our Water; Our World”
program or a functionally equivalent pesticide use reduction outreach
program.

ii. Reporting — In their Annual Reports, the Permittees who participate in a
regional effort to comply with C.9.h.i. may reference a report that summarizes
these actions. All other Permittees shall summarize activities completed and
document any measurable awareness and behavior changes resulting from
outreach.

iii. Pest Control Contracting Outreach: The Permittees shall conduct outreach to
residents who use or contract for structural or landscape pest control and shall:

(1) Provide targeted information on proper pesticide use and disposal,
potential adverse impacts on water quality, and less toxic methods of pest
prevention and control, including IPM:

(2) Incorporate IPM messages into general outreach;

(3) Provide information to residents about “Our Water, Our World™ or
functionally equivalent program;

(4) Provide information to residents about EcoWise Certified IPM
certification in Structural Pest Management, or functionally equivalent
certification program; and

(5) Coordinate with household hazardous-waste programs to facilitate
appropriate pesticide waste disposal, conduct education and outreach, and
promote appropriate disposal.

iv. Reporting — In their 2013 Annual Reports, the Permittees who participate in a
regional effort to comply with C.9.h.iii. may reference a report that summarizes
these actions. All other Permittees shall document the effectiveness of their
actions in their 2013 Annual Reports. This documentation may include
percentages of residents hiring certified IPM providers and the change in this
percentage.

v. Outreach to Pest Control Operators: The Permittees shall conduct outreach to
pest control operators (PCOs) and landscapers; Permittees are encouraged to
work with DPR, county agricultural commissioners, UC-IPM, BASMAA, the
Urban Pesticide Committee, the EcoWise Certified Program (or functionally
equivalent certification program), the Bio-integral Resource Center and others to
promote IPM to PCOs and landscapers.

vi. Reporting — In each Annual Report, the Permittees who participate in a regional
effort to comply with C.9.h.v. may reference a report that summarizes these
actions. All other Permittees shall summarize how they reached PCOs and
landscapers and reduced pesticide use.
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C.10. Trash Load Reduction

* The Permittees shall demonstrate compliance with Discharge Prohibition A.2 and trash-related
Receiving Water Limitations through the timely implementation of control measures and other
actions to reduce trash loads from municipal separate storm sewer systems (MS4s) by 40% by
2014, 70% by 2017, and 100% by 2022 as further specified below.

During this permit term, the Permittees shall develop and implement a Short-Term Trash Load
Reduction Plan. This includes implementation of a mandatory minimum level of trash capture;
cleanup and abatement progress on a mandatory minimum number of Trash Hot Spots; and
implementation of other control measures and best management practices, such as trash
reduction ordinances, to prevent or remove trash loads from MS4s to attain a 40% reduction in
trash loads by July 1, 2014. The Permittees shall also develop and begin implementation of a
Long-Term Trash Load Reduction Plan to attain a 70% reduction in trash loads from their MS4s
by 2017 and 100% by 2022. Flood management agencies, which are non-population-based
Permittees that do not have jurisdiction over urban watershed land, are not subject to these trash
reduction requirements except for minimum full trash capture and Trash Hot Spot requirements,
as specified in subsections C.10.a.iii and C.10.b below.

(.10.a2. Short-Term Trash Load Reduction

i. Short-Term Trash Leoading Reduction Plan — Each Permittee shall submit a
Short-Term Trash Load Reduction Plan, including an implementation schedule,
to the Water Board by February 1, 2012. The Plan shall describe control
measures and best management practices. including any trash reduction
ordinances, that are currently being implemented and the current level of
implementation and additional control measures and best management practices
that will be implemented, and/or an increased level of implementation designed
to attain a 40% trash load reduction from its MS4 by July 1, 2014.

The Short-Term Trash Load Reduction Plan shall account for required
mandatory minimum Full Trash Capture devices called for in Provision
C.10.a.iii and Trash Hot Spot Cleanup called for in Provision C.10.b.

ii. Baseline Trash Load and Trash Load Reduction Tracking Method — Each
Permittee, working collaboratively or individually, shall determine the baseline
trash load from its MS4 to establish the basis for trash load reductions and
submit the determined load level to the Water Board by February 1, 2012, along
with documentation of methodology used to determine the load level. The
submittal shall also include a description of the trash load reduction tracking
method that will be used to account for trash load reduction actions and to
demonstrate progress and attainment of trash load reduction levels. The
submittal shall account for the drainage areas of a Permittee’s jurisdiction that
are associated with the baseline trash load from its MS4, and the baseline trash
load level per unit area by land use type and drainage area characteristics used to
derive the total baseline trash load level for each Permittee.

In the determination of applicable areas that generate trash loads for inclusion in
the Baseline Trash Load, the Permittees may propose areas for exclusion, with
supporting documentation, which meet Discharge Prohibition A.2 and trash-

Provision C.10. Page 84 Date: October 14, 2009

00126



Mounicipal Regional Stormwater Permit NPDES No. CAS612008

Order No. R2-2009-0074 Provision C.10.

iii.

related Receiving Water Limitations. Documentation demonstrating no material
trash presence or adverse impact may include data from the maintenance of
existing trash capture devices, data from trash flux measurements in the MS4
and the water column of streams during wet weather, Trash Hot Spot
assessments, and litter audits of street curb and gutter areas in high pedestrian
traffic and high commercial activity areas. ‘

If proposed areas for exclusion are commercial, industrial, or high density
residential areas, or adjacent to schools or event venues, the Permittee shall
collect and submit by February 1, 2013, an additional year of documentation to
further support the basis for the exclusion. If the data continue to support the
exclusion determination, further trash reduction actions are not required in these
areas, unless the Water Board notifies the Permittee otherwise.

Each Permittee shall submit a progress report by February 1, 2011, that indicates
whether it is determining its baseline trash load and trash load reduction method
individually or collaboratively with other Permittees and a summary of the
approach being used. The report shall also include the types and examples of
documentation that will be used 1o propose exclusion arcas, and the land use
characteristics and estimated area of potentially excluded areas.

Minimum Full Trash Capture — Except as excluded below, population-based
Permittees shall install and maintain a mandatory minimum number of full trash
capture devices by July 1, 2014, to treat runoff from an area equivalent to 30%
of Retail/Wholesale Land49 that drains to MS4s within their jurisdictions (see -
Table 10.1 in Attachment J). If the sum of the areas that generate trash loads
determined pursuant to C.10.a.ii above is a smaller acreage than the required
trash capture acreage, a population-based Permittee may reduce its minimum
full trash capture requirement to the smaller acreage. A population-based
Permittee with a population less than 12,000 and retail/wholesale land less than
40 acres, or a population less than 2000, is exempt from this trash capture
requirement. The minimum number of trash capture devices required to be
installed and maintained by non-population-based Permittees is included in
Attachment J.

All installed devices that meet the following full trash capture definition may be
counted toward this requirement regardless of date of installation. A full capture
system or device is any single device or series of devices that traps all particles
retained by a 5 mm mesh screen and has a design treatment capacity of not less -
than the peak flow rate Q resulting from a one-year, onc-hour, storm in the sub-
drainage area.

C.10.b. Trash Hot Spot Selection and Cleanup

Trash Hot Spots in receiving waters shall be cleaned annually to achieve the multiple benefits
of beginning abatement of these impacts as mitigation and to learn more about the sources
and patterns of trash loading.

4 [http://quake.abag.ca.gov/mitigation/pickdbh2.html] and Association of Bay Area Govemnmeats, 2005 ABAG
Land Use Existing Land Use in 2005: Report and Data for Bay Area Counties

Provision C.10.
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ii.

iii.

Hot Spot Cleanup and Definition — The Permittees shall cleanup selected
Trash Hot Spots to a level of “no visual impact” at least one time per year for
the term of the permit. Trash Hot Spots shall be at least 100 yards of creek

‘length or 200 yards of shoreline length.

Hot Spot Selection — Population-based Permittees shall identify high trash-
impacted locations on State waters totaling at least one Trash Hot Spot per
30,000 population, or one per 100 acres of Retail/Wholesale Commercial Land
Area, within their jurisdictions based on Association of Bay Area Governments
(ABAG) 2005 datal, whichever is greater. If the hot spot number by one of the
two determination methods is more than twice that determined by the other
method, double the smaller hot spot number shall be used. Otherwise, the larger
hot spot number determined by the two methods shall be the Trash Hot Spot
assignment for a population-based Permittee. Each population-based Permittee
shall select at least one Trash Hot Spot. The Permittees shall each submit
selected Trash Hot Spots to the Water Board by July 1, 2010, The list should
include photo documentation (one photo per 50 feet) and initial assessment
results for the proposed hot spots. The minimum number of Trash Hot Spots per
Permittee is included in Attachment J for population and non-population-based
Permittees. The Permittees shall proceed with cleanup of selected Trash Hot
Spots unless informed otherwise by the Water Board.

Hot Spot Assessments — The Permittees shall quantify the volume of material
removed from each Trash Hot Spot cleanup, and identify the dominant types of
trash (e.g., glass, plastics, paper) removed and their sources to the extent
possible. Documentation shall include the trash condition before and after clean
up of the entire hot spot using photo documentation with a minimum of one
photo per S0 feet of hot spot length. Trash Hot Spots may also be assessed using
either the Rapid Trash Assessment (RTA v.8) or the SCVURPPP Urban RTA
variation of that method.

C.10.c. Long-Term Trash Load Reduction

Each Permittée shall submit a Long-Term Trash Load Reduction Plan, including an
implementation schedule, to the Water Board by February 1, 2014, The Plan shall describe
control measures and best management practices, including any trash reduction ordinances,
that are being implemented and the level of implementation and additional control measures
and best management practices that will be implemented, and/or an increased level of '
implementation designed to attain a 70% trash load reduction from its MS4 by July 1, 2017,
and 100% by July 1, 2022.

C.10.d. Reporting

I

Provision C.10.

In each Annual Report, each Permittee shall provide a summary of its trash load
reduction actions (control measures and best management practices) including
the types of actions and levels of implementation. the total trash loads and
dominant types of trash removed by its actions, and the total trash loads and
dominant types of trash for each type of action. The latter shall include each
Trash Hot Spot selected pursuant to C.10.b. Beginning with the 2012 Annual
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Provision C.10.

Report, each Permitiee shall also report its percent annual trash load reduction
relative to its Baseline Trash Load.

The Permittees shall retain records for review providing supporting
documentation of trash load reduction actions and the volume and dominant
type of trash removed from full trash capture devices, from each Trash Hot Spot
cleanup, and from additional control measures or best management practices

‘implemented. Data may be combined for specific types of full trash capture

devices deployed in the same drainage area. These records shall have the
specificity required for the trash load reduction tracking method established
pursuant to subsection C.10.a.iii.
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C.11. Mercury Controls

The Permittees shall implement the following control programs for mercury. The
Permittees shall perform the control measures and provide reporting on those control
measures according to the provisions below. The purpose of this provision is to
implement the urban runoff requirements of the San Francisco Bay mercury TMDL and
reduce mercury loads to make substantial progress toward achieving the urban runoff
mercury load allocation established for the TMDL. The aggregate, regionwide, urban
runoff wasteload load allocation is 82 kg/yr. This allocation should be achieved by
February 2028 and, as a way to measure progress, an interim loading milestone of 120
kg/yr, halfway between the current load and the allocation, should be achieved by
February 2018. If the interim loading milestone is not achieved, the Permittees shall
demonstrate reasonable and measurable progress toward achieving the milestone. The
Permittees may comply with any requirement of this provision through a collaborative
effort.

C.11.a. Mercury Collection and Recycling Implemented throughout the Region

i. Task Description — The Permittees shall promote, facilitate, and/or participate
in collection and recycling of mercury containing devices and equipment at the
consumer level (e.g., thermometers, thermostats, switches, bulbs).

ii. Reporting — The Permittees shall report on these efforts in their Annual Report,
including an estimate of the mass of mercury collected.

C.11.b. Monitor Methylmercury

i. Task Description — The Permittees shall monitor methymercury in runoff
discharges. The objective of the monitoring is to investigate a representative set
of drainages and obtain seasonal information and to assess the magnitude and
spatial/temporal patterns of methylmercury concentrations.

ii. Implementation Level - The Permittees shall analyze aqueous grab samples
already being collected for total mercury analysis for methylmercury as
specified in Provision C.8.f.

~iii. Reporting - The Permittees shall report monitoring results annually beginning
with their 2010 Annual Report.

C.11.c. Pilot Projects To Investigate and Abate Mercury Sources in Drainages,
Including Public Rights-Of-Way, and Stormwater Conveyances with
Accumulated Sediment that Contains Elevated Mercury Concentrations.

i. Task Description — The Permittees shall investigate and abate mercury sources
in or to their storm drain systems in conjunction with the Water Board and other
appropriate regulatory agencies with investigation and cleanup authorities. The
purpose of this task is to implement and evaluate the benefit of a suite of
abatement measures at five pilot project locations. The Permittees shall
document the knowledge and experience gained through pilot implementation,
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and this documentation will provide a basis for determining the scope of
abatement implementation in subsequent permit terms. The Permittees shall also
quantify and report the amount of mercury loads abated resulting from
implementation of these measures.

Implementation Level — Reducing loads of PCBs is the main pilot location
selection factor for this Provision, and reducing loads of mercury is a secondary
criterion. Accordingly, for PCB pilot project locations selected as part of
Provision C.12.¢, the Permittees shall conduct reconnaissance in the pilot project
drainage areas. The Permittees shall test sediments in storm drains and
conveyances to characterize the extent and magnitude of mercury
concentrations. They shall evaluate monitoring data and determine if a mercury
sediment abatement program would reduce mercury loading significantly. If so
determined, the Permittees shall cause abatement activities to be conducted at
those sites under Permittee jurisdiction with identified remedial activities. When
contamination is located on private property, a Permittee must either exercise
direct authority to require cleanup or notify and request other appropriate
authorities to exercise their cleanup authority.

Reporting — Report on mercury-related aspects of work and loads abated as part
of reporting requirements for Provision C.12.c.

C.11.d. Pilot Projects to Evaluate and Enhance Municipal Sediment Removal and
Management Practices

i

ik

Provision C.11,

Task Description — The Permittees shall jointly evaluate ways to enhance
mercury load reduction benefits of operation and maintenance actives that
remove or manage sediment. The purpose of this task is to implement these
management practices at the pilot scale in five drainages during this permit term.
The knowledge and experience gained through pilot implementation will be
used to determine the implementation scope of enhanced sediment removal and
management practices in subsequent permit terms. The Permittees shall
document the knowledge and experience gained through pilot implementation,
and this documentation will provide a basis for determining the implementation
scope of enhanced sediment removal management practices in subsequent
permit terms. The Permittees shall also quantify and report the amount of
mercury loads removed or avoided resulting from implementation of these
measures.

Implementation Level — In all pilot program drainages selected as part of
Provision C.12.c, the Permittees shall jointly evaluate ways to enhance existing
sediment removal and management practices such as municipal street sweeping,
curb clearing parking restrictions, inlet cleaning, catch basin cleaning, stream
and stormwater conveyance system maintenance, and pump station cleaning via
increased effort and/or retrofits for the contro) of mercury. This evaluation shall
also include consideration of street flushing and capture, collection, or routing to
the sanitary sewer (in coordination and consultation with local sanitary sewer
agencies) as a potential enhanced management practice in coordination and
consultation with local sanitary sewer agencies,
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Beginning July 1, 2011, the Permittees shall implement pilot studies for the most
potentially effective measures(s) based on the evaluation of Provision C.11.d.ii
in all drainages for which PCB pilot projects are being conducted.

iii. Reporting
(1) The Permittees shall present a progress report on the results of the

evaluation in their 2010 Annual Report and the final evaluation results in
their 2011 Annual Report.

(2) Intheir March 15, 2014 Integrated Monitoring Report, the Permittees shall
report the effectiveness of enhanced practices pilot implementation, report
estimates of loads reduced, and present a plan and schedule for possible
expanded implementation for subsequent permit terms.

C.11.e. Conduct Pilot Projects to Evaluate On-Site Stormwater Treatment via Retrofit

i. Task Description — The Permittees shall evaluate and quantify the removal of
mercury by on-site treatment systems via retrofit of such systems into existing
storm drain systems. The purpose of this task is to implement on-site treatment
projects at the pilot scale in ten locations during this permit term. The Permittees
shall document the knowledge and experience gained through pilot
implementation, and this documentation will provide a basis for determining the
implementation scope of on-site treatment retrofits in subsequent permit terms.
The Permittees shall also quantify and report the amount of mercury loads
removed or avoided resulting from implementation of these measures.

ii. Implementation Level — The Permittees, working collaboratively, shall identify
at least ten locations throughout the Permittees’ jurisdictions that present
opportunities to install and evaluate® on-site treatment systems (e.g., detention
basins, bioretention units, sand filters, infiltration basins, treatment wetlands)
and shall assess best treatment options for those locations. Every county (San
Mateo, Contra Costa, Alameda, Santa Clara, and Solano) should have at least
one location. This effort shall identify potential locations draining a variety of
land uses; evaluate technical feasibility; and discuss economical feasibility. The
pilot locations may be the same as those chosen for Provision C.12.¢, but
consideration should be given to areas of elevated mercury concentrations.

On the basis of the Provision C.11.e.ii report, the Permittecs shall select sites to
perform pilot studies and shall conduct pilot studies in ten selected locations.
Pilot studies shall span treatment types and drainage characteristics.

iti. Reporting —
(1) In‘their 2011 Annual Report, the Permittees shall report on candidate

locations and types of treatment retrofit for each location. The report shall
include assessment of at least ten locations.

50 permittees may evaluate a2 maximum of fwo pre-existing treatment systems of the ten total required systems to be
evaluated provided that these existing treatment systems are applicable 1o the intent of this provision..
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(2) Intheir March 15. 2014 Integrated Monitoring Report, the Permittees shall
report status, results, mercury removal effectiveness, and lessons learned
from the ten pilot studies and their plan for implementing this type of
treatment on an expanded basis throughout their jurisdictions during the
next permit term.

C.11.f. Diversion of Dry Weather and First Flush Flows to Publicly Owned Treatment
Works (POTWs)

i. Task Description — The Permittees shalt evaluate the reduced loads of mercury
from diversion of dry weather and first flush stormwater flows to sanitary
sewers. The Permittees shall document the knowledge and experience gained
through pilot implementation, and this documentation will provide a basis for
determining the implementation scope of urban runoff diversion projects in
subsequent permit terms. The Permittees shall also quantify and report the
amount of mercury loads removed or avoided resulting from implementation of
these measures.

ii. Implementation Level — The Permittees shall implement pilot projects to divert
dry weather and first flush flows to POTWs to address these flows as a source of
PCBs and mercury to receiving waters. The Permittees are strongly encouraged
to make use of stormwater pump stations in this effort because pump station
characterization work performed pursuant to Provisions C.2 and C.10,
addressing dissolved oxygen depletion and trash impacts, may be efficiently
leveraged for the initial phase of these diversion pilot projects. The objectives of

 this Provision are to: implement five pilot projects for urban runoff diversion
from stormwater pump stations to POTWs; evaluate the reduced loads of
mercury and PCBs resulting from each diversion; and gather information to
guide the selection of additional diversion projects in future permits.
Collectively, the Permittees shall select five stormwater pump stations and five
alternates by evaluating drainage characteristics and the feasibility of diverting
flows to the sanitary sewer.

(1)  The Permittees should work with local POTWs on a watershed, county, or
regional level to evaluate feasibility and to establish cost sharing
agreements. The feasibility evaluation shall include, but not be limited to,
costs, benefits, and impacts on the stormwater and wastewater agencies
and the receiving waters relevant to the diversion and treatment of the dry
weather and first flush flows.

(2) From this feasibility evaluation, the Permittees shall select five pump
stations and five alternates for pilot diversion studies. At least one urban
runoff diversion pilot project shall be implemented in each of the five
counties (San Mateo, Contra Costa, Alameda. Santa Clara, and Solano).
The pilot and alternate locations should be located in industrially-
dominated catchments where elevated PCB concentrations are
documented.
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(3)  The Permittees shall implement flow diversion to the sanitary sewer at
five pilot pump stations. As part of the pilot studies, the Permittees shall
monitor, measure, and report mercury load reduction.

Reporting
(1) The Permittees shall summarize the results of the feasibility evaluation in
their 2010 Annual Report, including:

e Selection criteria leading to the identification of the five candidate and
five alternate pump stations for pilot studies.

¢ Time schedules for conducting the pilot studies.
e A proposed method for distributing mercury load reductions to
participating wastewater and stormwater agencies.

(2) The Permittees shall report annually on the status of the pilot studies in
each subsequent Annual Report.

(3) The Permittees shall include in their March 15, 2014 Integrated
Monitoring Report:

e Evaluation of pilot program effectiveness.

o Mercury loads reduced.

 Updated feasibility evaluation procedures to guide future diversion
project selection,

C.11.g. Monitor Stormwater Mercury Pollutant Loads and Loads Reduced

i

fii.

Frovision C.11.

Task Description — The Permittees shall develop and implement a monitoring
program to quantify mercury loads and loads reduced through source control,
treatment and other management measures as required in Provision C.8.f.

Implementation Level — The Permittees shall demonstrate progress toward (a)
the interim loading milestones, or (b) attainment of the program area allocations,
by using the following methods:

(1)  Quantify through estimates the annual average mercury load reduced by
implementing pollution prevention, source control and treatment control
efforts required by the provisions of this permit or other relevant efforts;
or

(2) Quantify the mercury load as a rolling five-year annual average using data
on flow and water column mercury concentrations; or

(3)  Quantitatively demonstrate that the mercury concentration of suspended
sediment that best represents sediment discharged with urban runoff is
below the target of 0.2 mg mercury/kg dry weight.

Reporting

(1) The Permiitees shall report in their 2010 Annual Report methods used to
assess progress toward meeting WLA goals and a full description of the
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measurement and estimation methodology and rationale for the
* approaches.

(2) The Permittees shall report in their March 15, 2014 Integrated Monitoring
Report results of chosen monitoring/measurement approach concerning
loads assessment and estimation of loads reduced.

C.11.h. Fate and Transport Study of Mercury in Urban Runoff

i

it.

il

Task Description - The Permittees shall conduct or cause to be conducted
studies aimed at better understanding the fate, transport, and biological uptake of
mercury discharged in urban runoff to San Francisco Bay and tidal areas.

Implementation Level ~ The specific information needs include understanding
the in-Bay transport of mercury discharged in urban runoff, the influence of
urban runoff on the patterns of food web mercury accumulation, and the
identification of drainages where urban runoff mercury is particularly important
in food web accumulation.

Reporting — The Permittees shall submit in their 2010 Annual Report a work
plan describing the specific manner in which these information needs will be
accomplished and describing the studies to be performed with a schedule. The
Permittees shall report on status of these studies in their 2010, 2011, and 2012
Annual Reports. In the March 15, 2014 Integrated Monitoring Report, the
Permittees shall report the findings and results of the studies completed,
planned, or in progress as well as implications of studies on potential control
measures to be investigated, piloted or implemented in future permit cycles.

C.11.i. Development of a Risk Reduction Program Implemented Throughout the
Region.

i.

‘e
1.

Provision C.11.

Task Description — The Permittees shall develop and implement or participate
in effective programs to reduce mercury-related risks to humans and quantify
the resulting risk reductions from these activities.

Implementation Level — The risk reduction activities shall include investigating
ways to address public health impacts of mercury in San Francisco Bay/Delta
fish, including activities that reduce actual and potential exposure of health
impacts to those people and communities most likely to be affected by mercury
in San Francisco Bay-caught fish, such as subsistence fishers and their families.
Such strategies should include public participation in: developing effective
programs in order to ensure their effectiveness. The Permittees may include
studies needed to establish effective exposure reduction activities and risk
communication messages as part of their planning. The risk reduction activities
may be performed by a third party if the Permittees wish to provide funding for
this purpose. This requirement may be satisfied by a combination of related
efforts through the Regional Monitoring Program or other similar collaborative
efforts.
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iii. Reporting — The Permittees shall submit in their 2010 Annual Report the

- specific manner in which these risk reduction activities will be accomplished

and describe the studies to be performed with a schedule. The Permittees shall
report on the status of the risk reduction efforts in their 2011 and 2012 Annual
Reports. The Permittees shall report the findings and results of the studies
completed, planned. or in progress as well as the status of other risk reduction
actions in their March 15, 2014 Integrated Monitoring Report.

C.11.j. Develop Allocation Sharing Scheme with Caltrans.

i

it

Provision C.11.

Task Description — The wasteload allocations for urban stormwater developed
through the San Francisco Bay mercury TMDL implicitly include California
Department of Transportation (Caltrans) roadway and non-roadway facilities
within the geographic boundaries of urban runoff management agencies.
Consistent with the TMDL, the Permittees are required to develop an equitable
mercury allocation-sharing scheme in consultation with Caltrans to address the
Caltrans facilities in the program area, and report the details to the Water Board.
Alternatively, Caltrans may choose to implement mercury load reduction actions
on a watershed or regionwide basis in lieu of sharing a portion of an urban
runoff management agencies’ mercury allocation. In such a case, the Water
Board will consider a separate allocation for Caltrans for which it may
demonstrate progress toward attaining an allocation or load reduction in the
same mmanner as municipal programs.

Reporting — The Permittees shall report on the status of the efforts to develop
this allocation sharing scheme in their 2010, 2011, and 2012 Annual Reports.
The Permittees shall submit in their March 15, 2014 Integrated Monitoring
Report the manner in which the urban runoff mercury TMDL allocation will be
shared between the Permittees and Caltrans.
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C.12. Polychlorinated Biphenyls (PCBs) Controls

The Permittees shall implement the following control programs for PCBs. The Permittees
shall perform the control measures and provide reporting on those control measures
according to the provisions below. The purpose of these provisions is to implement the
urban runoff requirements of the PCBs TMDL and reduce PCBs loads to make
substantial progress toward achieving the urban runoff PCBs load allocation. The
Permittees may comply with any requirement of this Provision through a collaborative

effort,

C.12.a. Implement Project throughout Region to Incorporate PCBs and PCB-
Containing Equipment Identification into Existing Industrial Inspections

i

ii.

iii.

Task Description — The Permittees shall develop training materials and train
municipal industrial building inspectors to identify, in the course of their
existing inspections, PCBs or PCB-containing equipment. The Permittees shall
incorporate such PCB identification into industrial inspection programs.

Implementation Level — Where inspectors identify during inspections PCBs or
PCB-containing equipment, the Permittees shall document incidents in
inspection reports and refer to appropriate regulatory agencies (e.g. county
health departments, Department of Toxic Substances Control, California
Department of Public Health, and the Water Board) as necessary.

Reporting — The Permittecs shall report the results of training in their 2010
Annual Report and report on both ongoing training development and inspections
for PCB identification in their 2011, and following, Annual Reports.

C.12.b. Conduct Pilot Projects to Evaluate Managing PCB-Containing Materials and
Wastes during Building Demolition and Renovation (e.g., Window
Replacement) Activities

i

if.

Provision C.12,

Task Description — The Permittees shall evaluate potential presence of PCBs at
construction sites, current material handling and disposal regulations/programs
(e.g., municipal ordinances, RCRA, TSCA) and current level of implementation.

Implementation Level —

(1)  The Permittees shall develop a sampling and analysis plan to evaluate
PCBs at construction sites that involve demolition activities (including
research on when, where, and which materials potentially contained
PCBs).

(2) The Permittees shall implement a sampling and analysis plan at a
minimum of 10 sites distributed throughout the combined Permittees’
jurisdiction areas.

(3) The Permittees shall develop/select BMPs to reduce or prevent discharges
of PCBs during demolition/remodeling. The BMPs will focus on methods
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iik.

to identify, handle, contain, transport and dispose of PCB-containing
building materials.

(4) The Permittees shall develop model ordinances or policies, train and
deploy inspectors, and pilot test BMPs at 5 sites.

Reporting —

(1) Intheir 2010 Annual Report, the Permittees shall submit the sampling and
analysis plan (of Provision C.12.b.ii.).

(2) Intheir 2010 Annual Report, the Permittees shall submit a status report on
sampling and analysis along with whatever sampling resuits are available.

(3) Intheir 2011 Annual Report, the Permittees shall submit the results of the
evaluation (Provision C.12.b.i.) of current regulations, level of
implementation, and regulatory gaps as well as the final sampling and
analysis report, a list of appropriate BMPs, BMP training program, and
model ordinances and policies to prevent PCB discharges from building
demolition and improvement activities. ‘

(4) Inthe March 15,2014 Integrated Monitoring Report, the Permitiees shall
submit the results of pilot program effectiveness evaluation.

C.12.c. Pilot Projects to Investigate and Abate On-land Locations with Elevated PCB
Concentrations, Including Public Rights-of-way, and Stormwater Conveyances
with Accumulated Sediments with Elevated PCBs Concentrations.

i

il

Provision C.12.

Task Description — The Permittees shall investigate and abate PCBs sources in
or to their storm drain systems in conjunction with the Water Board and other
appropriate regulatory agencies with investigation and cleanup authorities. The
purpose of this task is to implement and evaluate the benefit of a suite of
abatement measures at five pilot project locations. The Permittees shall
document the knowledge and experience gained through pilot implementation,
and this documentation will provide a basis for determining the implementation
scope of abatement projects in subsequent permit terms. The Permittees shall
also quantify and report the amount of PCBs loads abated resulting from
implementation of these measures.

Implementation Level

(1)  The Permittees, working collaboratively, shall identify 5 drainage areas
that contain high levels of PCBs and conduct pilot projects to investigate
and abate these high PCB concentrations. To accomplish this, the
Permittees shall interview municipal staff and review municipal databases,
data collected or compiled through grant-funded efforts, other agency
files, and other available information to identify potential PCB source
areas and areas where PCB-contaminated sediment accumulates, including
within stormwater conveyances, The Permittees shall qualitatively rank
and map potential PCB source areas within each drainage. Investigation of
mercury (Provision C.11.c.) shall be included in these efforts unless not
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2

3)

S

)

appropriate. When contamination is located on private property, the
Permittees must either exercise direct authority to require cleanup or
notify and request other appropriate authorities to exercise their cleanup
authority. ‘

The Permittees shall conduct reconnaissance surveys of the identified
drainages and gather information concerning past or current use of PCBs
to further identify potential source areas and determine whether runoff
from such locations is likely to convey soils/sediments with PCBs to
municipal stormwater conveyances.

The Permittees shall validate existence of elevated PCB concentrations
through surface soil/sediment sampling and analysis where visual
inspections and/or other information suggest potential source areas within
each drainage. V

Where data confirm significantly elevated PCB concentrations in surface
soils/sediments within the subject pilot drainage, the Permittees shall
provide available information on current site conditions and
ownet/operators and other potentially responsible parties to Water Board
and other appropriate regulatory agencies to facilitate their issuance of
orders for further investigation and remediation of subject sites. The
Permittees shall assist the Water Board and other appropriate agencies to
identify/evaluate funding to perform abatement and/or responsible parties
and abatement options.

The Permittees shall identify areas for expedited abatement on the basis of
loading potential including factors such as PCB concentration, mass of
sediment, and mobilization potential and/or human health protection
thresholds, such as California Human Health Screening Levels.

The Permittees shall conduct an abatement program in portions of
drainages under their jurisdiction in conjunction with the Water Board and
other appropriate agencies.

iii. Reporting

Provision C.12,

)

@

®)

“4)

The Permittees shall report on the identified suspect drainage areas
[Provision C.12.c.ii (1)] in their 2010 Annual Report and results of the
surveys [Provision C.12.c.ii.(2)] in their 2011 Annual Report.

The Permittees shall report sampling and chemical analysis results at pilot
locations [Provision C.12.c.ii.(3)] in their 2011 Annual Reports.

The Permittees shall report on proposed abatement opportunities and
activities [Provision C.12.c.ii.(4) and (5)], responsible parties, funding,
agency oversight, and schedules in their 2012 Annual Report.

The Permittees shall report results of abatemnent program effectiveness and
estimates of loads reduced (see C.11.g) in the March 15, 2014 Integrated
Monitoring Report.
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C.12.d. Conduct Pilot Projects to Evaluate and Enhance Municipal Sediment Removal
and Management Practices

.
L

il

ik

Task Description - The Permittees shall jointly evaluate ways to enhance PCBs
load reduction benefits of operation and maintenance activities that remove or
manage sediment. The purpose of this task is to implement these management
practices at the pilot scale in five drainages during this permit term. The
Permittees shall document the knowledge and experience gained through pilot
implementation, and this documentation will provide a basis for determining the
implementation scope of enhanced sediment removal and management practices
in subsequent permit terms. The Permittees shall also quantify and report the
amount of PCBs loads removed or avoided resulting from implementation of
these measures.

Implementation Level — In all pilot program drainages selected as part of
Provision C.12.c, the Permittees shall jointly evaluate ways to erhance existing
sediment removal and management practices such as municipal street sweeping,
curb clearing parking restrictions, inlet cleaning, catch basin cleaning, stream
and stormwater conveyance system maintenance, and pump station cleaning via
increased effort and/or retrofits. This evaluation shall also include consideration
of street flushing and capture, collection, or routing to the sanitary sewer (in
coordination and consultation with local sanitary sewer agency) as a potential
enhanced management practice. The Permittees shall also jointly evaluate
existing information on high-efficiency street sweepers. The goal is to evaluate
the cost-effectiveness of high-efficiency street sweeping relative to reducing
pollutant loads. The Permittees shall develop recommendations for follow-up
studies to be conducted.

Reporting — The Permittees shall submit a progress report on the results of
these two evaluations in their 2010 Annual Report and the final evaluation
results in their 2011 Annual Report.

Beginning July 1, 2011, the Permittees shall implement pilot studies for the most
potentially effective measure(s) based on the evaluation of Provision C.12.d. ii.
throughout the region.

Reporting — The Permittees shall report effectiveness of enhanced practices
pilot implementation in the March 15, 2014 Integrated Monitoring Report, and
their plan for implementing enhanced practices in the next permit term. -

C.12.e. Conduct Pilot Projects to Evaluate On-Site Stormwater Treatment via Retrofit

i

Provision C.12.

Task Description — The Permittees shall evaluate and quantify the removal of
PCBs by on-site treatment systems via retrofit of such systems into existing
storm drain systems. The purpose of this task is to implement on-site treatment
projects at the pilot scale in ten locations during this permit term. The Permittees
shall document the knowledge and experience gained through pilot
implementation, and this documentation will provide a basis for determining the
implementation scope of on-site treatment retrofits in subsequent permit terms.
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Implementation Level — The Permittees, working collaboratively, shall identify
at least 10 locations throughout the Permittees’ jurisdictions that present
opportunities to install and evaluate®' on-site treatment systems (e.g.. detention
basins. bioretention units, sand filters, infiltration basins, treatment wetlands)
and shall assess the best treatment options for those locations. Every county
(San Mateo, Contra Costa, Alameda, Santa Clara, and Solano) should have at
Jeast one location. This assessment shall identify potential locations draining a
variety of land uses, discuss technical feasibility, and discuss economical
feasibility. The Permittees shall choose pilot study locations primarily on the
basis of elevated PCBs concentrations with additional consideration to mercury
concentrations. ’

. On the basis of the Provision C.12.e.1i. report, the Permittees shall select sites to

perform pilot studies and shall conduct pilot studies in selected locations. Taken
as a group, these 10 pilot study locations should span treatment types and
drainage characteristics.

Reporting —
(1) Intheir 2011 Annual Report, the Permittees shall report on candidate

locations with types of treatment retrofit for each location. The report shall
include assessment of at least 10 locations.

(2) Inthe March 15, 2014 Integrated Monitoring Report, the Permitiees shall
report status, results, PCBs-removal effectiveness, and lessons learned
from the pilot studies and their plan for implementing this type of
treatment on an expanded basis throughout the region during the next

" permit term.

C.12.{f. Diversion of Dry Weather and First Flush Flows to POTWs

i

ii,

Task Description — The Permittees shall evaluate the reduced loads of PCBs
from diversion of dry weather and first flush stormwater flows to sanitary
sewers. The knowledge and experience gained through pilot implementation will
be used to determine the implementation scope of urban runoff diversion in
subsequent permit terms. The Permittees shall document the knowledge and
experience gained through pilot implementation, and this documentation will
provide a basis for determining the implementation scope of urban runoff
diversion projects in subsequent permit terms.

Implementation Level — The Permittees shall implement pilot projects to
address the role of pump stations as a source of pollutants of concern (primarily
PCBs and secondarily mercury). This work is in addition to Provisions C.2 and
C.10 that address dissolved oxygen depletion and trash impacts in receiving
waters. The objectives of this provision are: to implement five pilot projects for
urban runoff diversion from stormwater pump stations to POTWs; evaluate the
reduced loads of mercury and PCBs resulting from the diversion; and gather

5! The Permittees may evaluate a maximum of two pre-existing treatment systems of the ten total required systems
to be evaluated provided that these existing treatment systems are applicable to the intent of this provision.

Provision C.12.
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information to guide the selection of additional diversion projects required in
future permits. Collectively, the Permittees shall select 5 stormwater pump
stations and 5 alternates by evaluating drainage characteristics and the feasibility
of diverting flows to the sanitary sewer.

(M

)

3)

The Permittees should work with the local POTW on a watershed,
program, or regional level to evaluate feasibility and to establish cost
sharing agreements. The feasibility evaluation shall include, but not be
limited to, costs, benefits, and impacts on the stormwater and wastewater
agencies and the receiving waters relevant to the diversion and treatment
of the dry weather and first flush flows.

From this feasibility evaluation, the Permittees shall select S pump stations
and 5 alternates for pilot diversion studies. At least one urban runoff
diversion pilot project shall be implemented in each of the five counties
(San Mateo, Contra Costa, Alameda, Santa Clara, and Solano). The pilot
and alternate locations should be located in industrially dominated
catchments where elevated PCB concentrations are documented.

The Permittees shall implement flow diversion to the sanitary sewer at the
5 pilot pump stations. As part of the pilot studies, they shall monitor and
measure PCBs load reduction.

Reporting —

(1

)

3)

The Permittees shall summarize the results of the feasibility evaluation in
their 2010 Annual Report, including:

e Selection criteria leading to the identification of the 5 candidate and 5
alternate pump station for pilot studies.

¢ Time schedules for conducting the pilot studies.

e A proposed method for distributing PCBs load reductions to
participating wastewater and stormwater agencies.

The Permittees shall report annually on the status of the pilot studies in
each subsequent annual report,

The March 15, 2014 Integrated Monitoring Report shall include:
¢ Evaluation of pilot program effectiveness.
¢ PCBs loads reduced.

¢ Updated feasibility evaluation procedures to guide future diversion
project selection.

C.12.g. Menitor Stormwater PCB Pollutant Loads and Loads Reduced

The Permittees shall develop and implement a monitoring program as required in
Provision C.8.f to quantify PCBs loads and loads reduced (see C.11.g for details)
through the source control, treatment and other management measures implemented
as part of the pilot studies of C.12.a through C.12.1,

Provision C.12.
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C.12.h. Fate and Transport Study of PCBs in Urban Runoff

i

.
.

iii,

Task Description — The Permittees shall conduct or cause to be conducted
studies aimed at better understanding the fate, transport, and biological uptake of
PCBs discharged in urban runoff.

Implementation Level —~ The specific information needs include understanding
the in-Bay transport of PCBs discharged in urban runoff, the influence of urban
runoff on the patterns of food web PCBs accumulation, and the identification of
drainages where urban runoff PCBs are particularly important in food web
accumulation.

Reporting — The Permittees shall submit in their 2010 Annual Report a
workplan describing the specific manner in which these information needs will
be accomplished and describing the studies to be performed with a schedule.
The Permittees shall report on status of the studies in their 2011 and 2012
Annual Reports. The Permittees shall report in the March 15, 2014 Integrated
Monitoring Report the findings and results of the studies completed, planned, or
in progress as well as implications of studies on potential control measures to be
investigated, piloted or implemented in future permit cycles.

C.12.i. Development of a Risk Reduction Program Implemented throughout the Region

.
I

i

iti.

Provision C.12.

Task Description — The Permittees shall develop and implement or participate
in effective programs to reduce PCBs-related risks to humans and quantxf) the
resulting risk reductions from these activities.

Implementation Level - The risk reduction activities shall include investigating
ways to address public health impacts of PCBs in San Francisco Bay/Delta fish,
including activities that reduce actual and potential exposure of health impacts
to those people and communities most likely to be affected by PCBs in San
Francisco Bay-caught fish, such as subsistence fishers and their families. Such
strategies should include public participation in developing effective programs
in order to ensure their effectiveness. The Permittees may include studies needed
to establish effective exposure reduction activities and risk communication
messages as part of their planning. The risk reduction activities may be
performed by a third party if the Permittees wish to provide funding for this
purpose. This requirement may be satisfied by a combination of related efforts -
through the Regional Monitoring Program or other similar collaborative efforts.

Reporting — The Permittees shall submit in their 2010 Annual Report the
specific manner in which these risk reduction activities will be accomplished
and describe the studies to be performed with a schedule. The Permittees shall
report on status of the studies in their 2011 and 2012 Annual Reports. The:
Permittees shall report the findings and results of the studies completed,
planned, or in progress as well as the status of other risk reduction actjons in the
March 15, 2014 Integrated Monitoring Report. ‘
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C.13. Copper Controls

The control program for copper is detailed below. The Permittees shall implement the
control measures and accomplish the reporting on those control measures according to
the provisions below. The purpose of these provisions is to implement the control
measures identified in the Basin Plan amendment necessary to support the copper site-
specific objectives in San Francisco Bay. The Permittees may comply with any
requirement of C.13 Provisions through a collaborative effort.

C.13.2. Manage Waste Generated from Cleaning and Treating of Copper Architectural
Features, Including Copper Roofs, during Construction and Post-Construction.

.
I

it

iil.

Task Description — The Permittees shall ensure that local ordinance authority is
established to prohibit the discharge of wastewater to storm drains generated
from the installation, cleaning, treating, and washing of the surface of copper
architectural features, including copper roofs to storm drains.

Implementation Level

(1)  The Permittees shall develop BMPs on how to manage the waste during
and post-construction,

(2) The Permittees shall require use of appropriate BMPs when issuing
building permits.

(3) The Permittees shall educate installers and operators on appropriate
BMPs.

(4) The Permittees shall enforce against noncompliance.

Reporting

(1)  The Permittees shall certify adequate legal authority in their 2011 Annual
Report or otherwise provide justification for schedule not to exceed one
year to comply. ‘

(2) The Permittees shall report annually, starting with their 2012 Annual
~ Report, on training, permitting and enforcement activities.

(3) Intheir 2013 Annual Report, the Permittees shall evaluate the
effectiveness of these measures, including BMP implementation and
propose any additional measures to address this source.

C.13.b. Manage Discharges from Pools, Spas, and Fountains that Contain Copper-
Based Chemicals

i

Provision C.13.

Task Description — By adopting local ordinances, the Permittees shall prohibit
discharges to storm drains from pools, spas, and fountains that contain copper-
based chemicals.

Implementation Level - The Permittees shall either: 1) require installation of a
sanitary sewer discharge connection for pools, spas, and fountains, including
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connection for filter backwash, with a proper permit from the POTWs; or 2)
require diversion of discharge for use in landscaping or irrigation.

Reporting — The Permittees shall certify adequate legal authority in their 2011
Annual Report or otherwise provide justification for schedule not to exceed one
year to comply. ‘

C.13.¢c. Vehicle Brake Pads

.

| N

it

iii.

Task Description — The Permittees shall engage in efforts to reduce the copper
discharged from automobile brake pads to surface waters via urban runoff.

Implementation Level — The Permittees shall participate in the Brake Pad
Partnership (BPP) process to develop California legislation phasing out copper
from certain automobile brake pads sold in California,

Reporting — The Permittees shall report on legislation development and
implementation status in Annual Reports during the permit term. In their 2013
Annual Report, the Permittees shall assess status of copper water quality issues
associated with automobile brake pads and recommend brake pad-related
actions for inclusion in subsequent permits if needed.

C.13.d. Industrial Sources

i.

ii.

iii.

Provision C.13.

Task Description — The Permittees shall ensure industrial facilities do not
discharge elevated levels of copper to storm drains by ensuring, through
industrial facility inspections, that proper BMPs are in place,

Implementation Level -

(1)  As part of industrial site controls required by Provision C.4, the Permittees
shall identify facilities likely to use copper or have sources of copper (€.g.,
plating facilities, metal finishers, auto dismantlers) and include them in
their inspection program plans.

(2)  The Permittees shall educate industrial inspectors on industrial facilities
likely to use copper or have sources of copper and proper BMPs for them.

(3)  As part of the industrial inspection, inspectors shall ensure that proper
BMPs are in place at such facilities to minimize discharge of copper to
storm drains, including consideration of roof runoff that might accumulate
copper deposits from ventilation systems on-site.

Reporting

The Permittees shall highlight copper reduction results in-the industrial
inspection component in the C.13 portion of each Annual Report beginning
September 2010.
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C.13.e. Studies to Reduce Copper Pollutant Impact Uncertainties

»

| 8

ii.

Provision C.13.

Task Description — The Permittees shall conduct or cause to be conducted
technical studies to investigate possible copper sediment toxicity and technical
studies to investigate sub-lethal effects on salmonids.

Implementation Level — Technical uncertainties regarding copper effects in the
Bay are described in the Basin Plan’s implementation program for copper site-
specif ¢ objectives. These uncertainties include toxicity to Bay benthic
organisms possibly caused by high copper concentrations as well as possible
impacts to the olfactory system of salmonids. The Permittees shall ensure that
these studies are supported and conducted. Similar requirements are included in
NPDES permits for wastewater discharges. The Permittees shall submit in their
2010 Annual Report the specific manner in which these information needs will
be accomplished and describe the studies to be performed with a schedule. The
Permittees shall report the findings and results of the studies completed,
planned, or in progress in their 2012 Annual Report,
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C.14. Polybrominated Diphenyl Ethers (PBDE), Legacy Pesticides and
Selenium

~ The control program for PBDESs, legacy pesticides, and selenium is detailed below. The
Permittees shall perform the control measures and accomplish the reporting on those
control measures according to the provisions below. The purpose of these provisions is to
gather concentration and Joading information on a number of pollutants of concern (e.g.;
PBDEs, DDT, dieldrin, chlordane, selenium) for which TMDLs are planned or are in the
early stages of development. The Permittees may comply with any requirement of C.14
Provisions through a collaborative effort.

C.14.a. Control Program for PBDEs, Legacy Pesticides, and Selenium.

i.

ii.

il

iv.

Provision C.14.

associated with the possible impairment of San Francisco Bay for PBDE:,
legacy pesticides (such as DDT, dieldrin, and chlordane), and selenium, the
Permittees shall work with the other municipal stormwater management
agencies in the Bay Region to implement a plan (PBDEs/Legacy
Pesticides/Selenium Plans) to identify, assess, and manage controllable sources
of PBDEs, legacy pesticides, and selenium found in.urban runoff, if any. The
Water Board recognizes that these three pollutants are distinct in terms of origin
and transport, but they have been grouped into a single permit provision because
the requirements are identical. The Water Board anticipates that some of the
control measures that are developed for PCBs consistent with aforementioned
efforts warrant consideration for the control of PBDEs and possibly legacy
pesticides.

Implementation Level — The PBDEs/Legacy Pesticides/Selenium Plan shall
include actions to do the following:

Characterize the representative distribution of PBDEs, legacy pesticides, and
selenium in.the urban areas of the Bay Region covered by this permit to
determine: ‘

(1) IfPBDEs, legacy pesticides, and selenium are présent in urban runoff;

(2) IfPBDEs, legacy pesticides, or selenium are distributed relatively
uniformly in urban areas; and

(3) Whether storm drains or other surface drainage pathways are sources of
PBDEs, legacy pesticides, or selenium in themselves, or whether there are
specific locations within urban watersheds where prior or current uses
result in land sources contributing to discharges of PBDEs, legacy
pesticides, or selenium to San Francisco Bay via urban runoff conveyance
systems.

Report on progress in 2010 and 2011 Annual Reports. Submit in the 2012
Annual Report a report with the results of the characterization of PBDEs, legacy
pesticides, and selenium in urban areas throughout the Bay Region.

Provide information to allow calculation of PBDEs, legacy pesticides, and
selenium loads to San Francisco Bay from urban runoff conveyance systems.
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Submit in the 2013 Annual Report a report with the information required to
compute such loads to San Francisco Bay of PBDEs, legacy pesticides, and
selenium from urban runoff conveyance systems throughout the Bay.

Identify control measures and/or management practices to eliminate or reduce
discharges of PBDESs, legacy pesticides, or selenium conveyed by urban runoff
gonveyance systems.

Submit in the 2013 Annual Report a report identifying such control
measures/management practices.
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C.15. Exempted and Conditionally Exempted Discharges

The objective of this provision is to exempt unpolluted non-stormwater discharges from
Discharge Prohibition A.1 and to conditionally exempt non-stormwater discharges that
are potential sources of pollutants. In order for non-stormwater discharges to be
conditionally exempted from Discharge Prohibition A.1, the Permittees must identify
appropriate BMPs, monitor the non-stormwater discharges where necessary, and ensure
implementation of effective control measures — as listed below - to eliminate adverse
impacts to waters of the State consistent with the discharge prohibitions of the Order.

C.15.a. Exempted Non-Stormwater Discharges (Exempted Discharges):

i. Discharge Type - In carrying out Discharge Prohibition A.1, the following
unpolluted discharges are exempted from prohibition of non-stormwater

discharges:

(1)  Flows from riparian habitats or wetlands;

(2) Diverted stream flows;

(3) Flows from natural springs;

(4) Rising ground waters;

(3) Uncontaminated and unpolluted groundwater infiltration;

(6) Single family homes” pumped groundwater, foundation drains, and water
from crawl space pumps and footing drains;

(7) Pumped groundwater from drinking water aquifers; and

(8) NPDES permitted discharges (individual or general permits).

ii. Im plement&t;on Level — The non-stormwater discharges listed in Provision
C.15.a.i above are exempted unless they are identified by the Permittees or the
Executive Officer as sources of pollutants to receiving waters. If any of the
above categories of discharges, or sources of such discharges, are identified as
sources of pollutants to receiving waters, such categories or sources shall be
addressed as conditionally exempted discharges in accordance with Provision
C.15.b below.

C.15.b. Conditionally Exempted Non-Stermwater Discharges:

The following non-stormwater discharges are also exempt from Discharge
Prohibition A.1 if they are either identified by the Permittees or the Executive
Officer as not being sources of pollutants to receiving waters, or if appropriate
control measures to eliminate adverse impacts of such sources are developed and
implemented in accordance with the tasks and implementation levels of each
category of Provision C.15.b.i-viii below.

i. Discharge Type — Pumped Groundwater, Foundation Drains, and Water from
Craw] Space Pumps and Footing Drains

Provision C.135.
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Pumped Groundwater from Non Drinking Water Aquifers —

Groundwater pumped from monitoring wells, used for groundwater basin
management, which are owned and/or operated by the Permittees who

pump groundwater as drinking water. These aquifers tend to be shallower,

when compared to drinking water aquifers.

(a) Implementation Level — Twice a year (once during the wet season
and once during the dry season), representative samples shall be taken
from each aquifer that potentially will discharge or has discharged
into a storm drain. Samples collected and analyzed for compliance in
accordance with self-monitoring requirements of other NPDES

(®)

permits or sample data collected for drinking water regulatory

compliance may be submitted to comply with this requirement as long
as they meet the following criteria: '

@)

(i)

(iii)
(iv)

The water samples shall meet water quality standards consistent

with the existing effluent limitations in the Water Board’s
NPDES General Permits, such as NPDES Nos. CAG912002 and
CAG912003 for Discharge or Reuse of Extracted and Treated
Groundwater Resulting from the Cleanup of Groundwater
Polluted by fuel and VOCs, respectively, and NPDES No.
CAG912004 for discharges of low-level, incidental, and
potentially contaminated groundwater.

The water samples shall be analyzed using approved USEPA
Methods (e.g., (a) USEPA Method 160.2 for total suspended
solids; (b) USEPA Method 8015 Modified for total petroleum
hydrocarbons; (c) USEPA Method 8260B and 8270C or
equivalent for volatile and semi-volatile organic compounds; and
(d) USEPA Method 3005 for metals.

The water samples shall be analyzed for pH and turbidity.

If a Permittee is unable to comply with the above criteria, the
Permittee shall notify the Water Board upon becoming aware of
the compliance issue.

Required BMPs —~ When uncontaminated (meeting the criteria in
C.15.b.i.(1)a)(i)) groundwater is discharged from these monitoring
wells, the following shall be implemented:

(0

(iD)

(iii)

Discharges shall be properly controlled and maintained to
prevent erosion at the discharge point and at a rate that avoids
scouring of banks and excess sedimentation in the receiving
waterbody.

Appropriate BMPs shall be implemented to remove total
suspended solids and silt to allowable discharge levels.
Appropriate BMPs may include filtration, settling, coagulant
application with no residual coagulant discharge. minor odor or
color removal with activated carbon, small scale peroxide
addition, or other minor treatment.

Turbidity of the discharged groundwater shall be maintained
below 50 NTUs for discharges to dry creeks, 110 percent of the
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(2)

©

ambient stream turbidity for a flowing stream with turbidities
greater than 50 NTU, or 5 NTU above ambient turbidity for
flowing streams with turbidities less than or equal to 50 NTU.
(iv) pH of the discharged groundwater shall be maintained within the
range of 6.5 to 8.5.
Reporting — The Permittees shall maintain records of these
discharges, BMPs implemented, and any monitoring data collected.

Pumped® Groundwater, Foundation Drains, and Water from Crawl
Space Pumps and Footing Drains

(a)

(b)

©

(d)

Proposed new discharges of uncontaminated groundwater at flows of
10,000 gallons/day or more and all new discharges of potentially
contaminated groundwater shall be reported to the Water Board so
that they can be subject to NPDES permitting requirements.

Proposed new discharges of uncontaminated groundwater at flows of
less than 10,000 gallons/day shall be encouraged to discharge to a
Jlandscaped area or bioretention unit that is large enough to
accommodate the volume.

If the discharge options in C.15.b.i.(2)(b) above are not feasible and
these discharges must enter a storm drain, sampling shall be done to
verify that the discharge is uncontaminated.

(i) The discharge shall meet water quality standards consistent with
the existing effluent limitations in the Water Board’s NPDES
General Permits, such as NPDES Nos. CAG912002 and
CAG912003 for Discharge or Reuse of Extracted and Treated
Groundwater Resulting from the Cleanup of Groundwater
Polluted by fuel and VOCs, respectively, and NPDES No.
CAG912004 for discharges of low-level, incidental, and
potentially contaminated groundwater. '

(ii) The Permittees shall require that water samples from these
discharge types be analyzed using approved USEPA Methods
(e.g., (a) USEPA Method 160.2 for total suspended solids; (b)
'USEPA Method 8015 Modified for total petroleum :
hydrocarbons; (¢) USEPA Method 8260B and 8270C or
equivalent for volatile and semi-volatile organic compounds; and
(d) USEPA Method 3005 for metals.

Required BMPs — When the discharge has been verified as

uncontaminated per sampling completed in C.15.b.1.(2Z)(c) above, the

Permittees shall require the following during discharge:

(i) Proper control and maintain to prevent erosion at the discharge
point and at a rate that avoids scouring of banks and excess
sedimentation in the receiving waterbody.

(ii) Appropriate BMPs to render pumped groundwater free of
pollutants and therefore exempted from prohibition may include

% pumped groundwater not exempted in C.15.a or conditionally exempted in C.15.b.i.(1).

Provision C.15.
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()

®

(i)

(iv)

)

the following: filtration, settling; coagulant application with no
residual coagulant discharge, minor odor or color removal with
activated carbon, small scale peroxide addition, or other minor
treatment.

Testing of water samples for turbidity and pH on the first two
consecutive days of dewatering.

Turbidity of discharged groundwater shall be maintained below
50 NTU for discharges to dry creeks, 110 percent of the ambient
stream turbidity for a flowing stream with turbidities greater than
50 NTU, or 5 NTU above ambient turbidity for a flowing stream
with turbidities less than or equal to 50 NTU.

pH of discharged water shall be maintained within the range of
6.5 to 8.5.

If a Permittee determines that a discharger or a project proponent is
unable to comply with the above criteria, the discharger shall be
directed to obtain approval or permits directly from the Water Board.

Reporting — The Permittees shall maintain records of these
discharges, BMPs implemented, and any monitoring data collected.

Discharge Type — Air Conditioning Condensate

Required BMPs — Condensate from air conditioning units shall be directed to
landscaped areas or the ground. Discharge to a storm drain system may be
allowed if discharge to landscaped areas or the ground is not feasible.

Discharge Types ~ Planned,*® Unplanned,” and Emergency Discharges of the
Potable Water System

(1) Planned Discharges — Planned discharges are routine operation and
maintenance activities in the potable water distribution system that can be
scheduled in advance, such as disinfecting water mains, testing fire
hydrants, storage tank maintenance, cleaning and lining pipe sections,
routine distribution system flushing, reservoir dewatering, and water main
dewatering activities. The following requirements only apply to those
Permittees that are water purveyors and pertain to their planned discharges
of potable water to their storm drain systems.

(a) Required BMPs™ - The Permittees shall implement appropriate

BMPs for dechlorination, and erosion and sediment controls for all

planned potable water discharges.

33

54

55

Planned discharges typically result from required routine operation and maintenance activities that can be
scheduled in advance. Planned discharges are easier lo control than unplanned discharges, and the BMPs are
significantly easier to plan and implement.

Unplanned discharges are non-routine. the result of accidents or incidents that cannot be scheduled or planned
for in advance.

Reference for BMPs, monitoring methods: Guidelines for the Development of Your BMP Manual for Drinking
Water System Releases. Developed by the California-Nevada Sections of the American Water Works Association
(CA-NV AWWA), Environmental Compliance Committee (ECC) 2005.

Provision C.15.
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@)

(b} Notification Requirements

(i) The Permittees shall notify the Water Board staff at least one
week in advance for planned discharges with a flow rate of
250,000 gallons per day or more, or a total volume of 500,000
gallons or more. The Permittees shall also notify other
interested parties who may be impacted by planned discharges,
such as flood control agencies, downstream jurisdictions, and
nori-governmental organizations such as creek groups, before
discharge. The notification shall include the following
information, but is not limited to: (1) project name; (2) type of
discharges; (3) receiving waterbody(ies); (4) date of discharge;
(5) time of discharge (in military time); (6) estimated volume
(gallons); and (7) estimated flow rate (gallons per day); and (8)
monitoring plan of the discharges and receiving water, If
receiving water monitoring is infeasible or is not practicable,
justification shall be provided.

(¢) Monitoring and Reporting Requirements

(i) The Permittees shall monitor planned discharges for pH,

chlorine residual, and turbidity.

(if) The following discharge benchmarks shall be used to evaluate
the effectiveness of BMPs for all planned discharges:

« Chlorine residual 0.05 mg/L using the field test (Standard
Methods 4500-CIl F and F) or equivalent

« pH ranges between 6.5 and 8.5

o Turbidity of 50 NTU post-BMPs or limit increase in turbidity
above background level as follows:

Receiving Water Background Incremental [ncrease

Dry Creek SO0NTU

<50 NTU SNTU

50-100 NTU 10 NTU

> 100 NTU 10% of background

(iii) The Permittees shall submit the following information with the
Annual Report in tabular form for all planned discharges.
Reporting content shall include, but is not limited to the
following parameters: (1) project name; (2) type of discharge;
(3) receiving waterbody(ies); (4) date of discharge; (5) duration
of discharge (in military time); (6) estimated volume (gallons);
(7) estimated flow rate (gallons per day); (8) chlorine residual
(mg/L); (9) pH; (10) turbidity (NTU) for receiving water where
feasible and point of discharge, and (11) description of
implemented BMPs or corrective actions.

Unplanned Discharges — Unplanned discharges are non-routine activities
such as water line breaks, leaks, overflows, fire hydrant shearing, and
emergency flushing. The following requirements only apply to those
Permittees that are water purveyors and pertain to their unplanned
discharges of potable water to their storm drain systems.
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(a) Required BMPs — The Permittees shall implement appropriate BMPs
for dechlorination and erosion and sediment control for all unplanned
discharges upon containing the discharge and attaining safety of the
discharge site.

(b) Administrative BMPs — In some instances, the Permittees shall
implement Administrative BMPs, such as source control measures,
managerial practices, operations and maintenance procedures, or other
measures to reduce or prevent potential pollutants from being
discharged during unplanned discharges upon containing the
discharge and attaining safety of the discharge site.

(¢) Notification Requirements

(1)

(i)

The Permittees shall report to the State Office of Emergency
Services as soon as possible, but no later than two hours after
becoming aware of (1) any aquatic impacts (e.g., fish kill) as a
result of the unplanned discharges, or (2) when the discharge
might endanger or compromise public health and safety.

The Permittees shall report to Water Board staff, by telephone or
email as soon as possible, but no later than 24 hours after
becoming aware of any unplanned discharges, where the total
chlorine residual is greater than 0.05 mg/L and the total volume
is approximately 50,000 gallons or more.

» Within five working days after the 24-hour telephone or
email report, the Permittees shall submit a report
documenting the discharge and corrective actions taken to
Water Board staff and other interested parties.

(d) Monitoring and Repeorting Requirements'

@@

(i)

(ii)

The Permittecs shall monitor at least 10% of their unplanned
discharges for pH and chlorine residual, and visually assess each
discharge for turbidity immediately downstream of
implemented BMPs to demonstrate their effectiveness. After the
implementation of appropriate BMPs, the discharge pH levels
outside the discharge ranges (below 6.5 and above 8.5), chlorine
residual above 0.05 mg/l, or moderate and high turbidity shall
trigger BMP improvement. If the Permittees monitor more than
10% of the unplanned discharges, all monitoring results shall be
included in the Annual Report. -

The Permittees shall submit the following information with the
Annual Report in tabular form for all unplanned discharges. The
reporting format and content shall be as described in Provision
C.15.b.ii.(1)(c)(iii) of the Planned Discharges above. In
addition, these reports shall also state the time of discharge
discovery, notification time, inspector arrival time, and
responding crew arrival time.
After 18 months of consecutive data gathering, a Permittee may
propose, to the Executive Officer, a reduced monitoring plan
targeting specific “high-risk™ or “environmentally sensitive”
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areas (i.e., areas that are prone to erosion and excess
sedimentation at high flows, support rare or endangered species,
or provide aquatic habitat with proven effective BMPs). Until
the Executive Officer approves the reduced monitoring plan, the
Permittee shall continue the monitoring plan prescribed in
C.15.b.iii(2)(d)(1).

Emergency Discharges — Emergency discharges are the result of
firefighting, unauthorized hydrant openings, natural or man-made disasters
(e.g., earthquakes, floods, wildfires, accidents, terrorist actions).

Required BMPs

(2)

(®

©

The Permittees shall implement or require fire fighting personnel to
implement BMPs for emergency discharges. However, the BMPs
should not interfere with immediate emergency response operations
or impact public health and safety. BMPs may include, but are not
limited to, the plugging of the storm drain collection system for
temporary storage, the proper disposal of water according to
jurisdictional requirements, and the use of foam where there may be
toxic substances on the property the fire is located.

During emergency situations, priority of efforts shall be directed
toward life, property, and the environment (in descending order). The
Permittees or fire fighting personnel shall control the pollution threat
from their activities to the extent that time and resources allow.

Reporting Requirements — Reporting requirements will be
determined by Water Board staff on a case-by-case basis, such as for
fire incidents at chemical plants.

iv. Discharge Type — Individual Residential Car Washing
Required BMPs

Provision C.15.

M)

()

The Permittees shall discourage through outreach efforts individual
residential car washing within their jurisdictional areas that discharge
directly into their MS4s.

The Permittees shall encourage individuals to direct car wash waters to
landscaped areas, use as little detergent as necessary, wash cars at
commercial car wash facilities, etc.

Discharge Type — Swimming Pool, Hot Tub, Spa, and Fountain Water
Discharges

Required BMPs

¢y

(2)

(b)

The Permittees shall prohibit discharge of water that contains chlorine
residual, copper algaecide, filter backwash or other pollutants to storm
drains or to waterbodies. Such polluted discharges from pools, hot
tubs, spas, and fountains shall be directed to the sanitary sewer (with
the local sanitary sewer agency’s approval) or to landscaped areas that
can accommodate the volume.

Discharges from swimming pools, hot tubs, spas and fountains shall
be allowed into storm drain collection systems only if there are no

Page 113 ' Date: October 14, 2009

00155



Municipal Regional Stormwater Permit NPDES No. CAS612008
Order No, R2-2009-0074

Provision C.15,

vi.

(©

(d)

(e)

other feasible disposal alternatives (e.g., disposal to sanitary sewer or
landscaped areas) and if the discharge is properly dechlorinated to
non-detectable levels of chlorine consistent with water quality
standards.

The Permittees shall require that new or rebuilt swimming pools, hot
tubs, spas and fountains within their jurisdictions have a connection®
to the sanitary sewer to facilitate draining events. The Permittees shall
coordinate with local sanitary sewer agencies to determine the
standards and requirements necessary for the installation of a sanitary
sewer discharge location to allow draining events for pools, hot tubs,
spas, and fountains to occur with the proper permits from the local
sanitary sewer agency.

The Permittees shall improve their public outreach and educational
efforts and ensure implementation of the required BMPs and
compliance in commercial, municipal, and residential facilities.

The Permittees shall implement the lilicit Discharge Enforcement
Response Plan from C.5.b for polluted (contains chlorine, copper
algaecide, filter backwash, or other pollutants) swimming pool, hot
tub, spa, or fountain waters that get discharged into the storm drain.

(2) Reporting —~ The Permittees shall keep records of the authorized major
discharges of dechlorinated pool, hot tubs, spa and fountain water to the
storm drain, including BMPs employed; such records shall be available for
inspection by the Water Board.

Discharge Type — Irrigation Water, Landscape Irrigation, and Lawn or
Garden Watering

(1) Required BMPs — The Permittees shall promote measures that minimize
runoff and pollutant loading from excess irrigation via the following:

(a)

)
(©)

(d)

(e)

Promoting and/or working with potable water purveyors to promote
conservation programs that minimize discharges from lawn watering
and landscape irrigation practices;

Promoting outreach messages regarding the use of less toxic options
for pest control and landscape management;

Promoting and/or working with potable water purveyors to promote
the use of drought tolerant, native vegetation to minimize landscape
irrigation demands;

Promoting and/or working with potable water purveyors to promote
outreach messages that encourage appropriate applications of water
needed for irrigation and other watering practices; and,

Implementing the Illicit Discharge Enforcement Response Plan from
C.5.b, as necessary, for ongoing, large-volume landscape irrigation
runoff to their MS4s.

56 This connection could be a drain in the pool to the sanitary sewer or a sanitary sewer clean out located close
enough to the pool so that a hose can readily direct the pool discharge into the sanitary sewer clean out.

Provision C.15.
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(2) - Reporting — The Permittees shall provide implementation summaries in
their Annual Report.

Additional Discharge Types —The Permittees shall identify and describe
additional types and categories of discharges not yet listed in Provision C.15.b
that they propose to conditionally exempt from Prohibition A.1 in periodic
submissions to the Executive Officer. For each such category, the Permittees
shall identify and describe, as necessary and appropriate to the category, either
documentation that the discharges are not sources of pollutants to receiving
waters or circumstances in which they are not found to be sources of pollutants
to receiving waters, Otherwise, the Permittees shall describe control measures to
eliminate adverse impacts of such sources, procedures and performance
standards for their implementation, procedures for notifying the Water Board of
these discharges, and procedures for monitoring and record management.

Permit Authorization for Exempted Non-Stormwater Discharges

(1) Discharges of non-stormwater from sources owned or operated by the
Permittees are authorized and permitted by this Permit, if they are in
accordance with the conditions of this provision.

(2) The Water Board may require dischargers of non-stormwater, other than
the Permittees, to apply for and obtain coverage under an NPDES permit
and to comply with the control measures pursuant to Provision C.15.b.
Non-stormwater discharges that are in compliance with such control
measures may be accepted by a Permittee and are not subject to
Prohibition A.1.

(3) The Permittees may propose, as part of their annual updates corisistent
with the requirements of Provision C.15.b of this Permit, additional
categories of non-stormwater discharges with BMPs, to be included in the
exemption to Prohibition A.1. Such proposals may be subject to approval
by the Executive Officer as a minor modification of the Permit.
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C.16. Annual Reports

C.16.a. The Permittees shall submit Annual Reports electronically and in paper copy upon
request by September 15 of each year. Each Annual Report shall report on the
previous fiscal year beginning July | and ending June 30. The annual reporting
requirements are set forth in Provisions C.1 - C.15. The Permittees shall retain
documentation as necessary to support their Annual Report. The Permittees shall
make this supporting information available upon request within a timely manner,
generally no more that ten business days unless otherwise agreed to by the Executive
Officer.

C.16.b. The Permittees shall collaboratively develop a common annual reporting format for
' acceptance by the Executive Officer by April 1, 2010. The resulting Annual Report
Form, once approved, shall be used by all Permittees. The Annual Report Form may
be changed by April 1 of each year for the following annual report, to more
accurately reflect the reporting requirements of Provisions C.1 - C.15, with the
agreement of the Permittees and by the approval of the Executive Officer.

C.16.¢. The Permittees shall certify in each Annual Report that they are in compliance with
all requirements of the Order. If a Permittee is unable to certify compliance with a
requirement, it must submit in the Annual Report the reason for failure to comply, a
description and schedule of tasks necessary to achieve compliance, and an estimated
date for achieving full compliance.

C.17. Modifications to this Order

This Order may be modified, or alternatively, revoked or reissued, before the expiration
date as follows:

C.17.a. To address significant changed conditions identified in the technical or Annual
Reports required by the Water Board, or through other means or communication, that
were unknown at the time of the issuance of this Order;

C.17.b. To incorporate applicable requirements of statewide water quality control plans
adopted by the State Board or amendments to the Basin Plan approved by the State
Board; or

C.17.c. To comply with any applicable requirements, guidelines, or regulations issued or
approved under section 402(p) of the CWA, if the requirement, guideline, or
regulation so issued or approved contains different conditions or additional
requirements not provided for in this Order. The Order as modified or reissued under
this paragraph shall also contain any other requirements of the CWA then applicable.

C.18. Standard Provisions

Each Permittee shall comply with all parts of the Standard Provisions contained in
Attachment K of this Order.
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C.19. Expiration Date

This Order expires on November 30, 2014, five years from the effective date of this
Order. The Permittees must file a Report of Waste Discharge in accordance with Title 23,
California Code of Regulations, not later than 180 days in advance of such date as
application for reissuance of waste discharge requirements.

C.20. Rescission of Old Orders

Order Nos. 99-058, 99-059, 01-024, R2-2003-0021, and R2-2003-0034 are hereby
rescinded on the effective date of this Order, which shall be December 1, 2009, provided
that the Regional Administrator of USEPA, Region IX, does not object.

C.21. Effective Date

The Effective Date of this Order and Permit shall be December 1, 2009, provided that the
Regional Administrator of USEPA, Region IX, does not object.

I, Bruce H. Wolfe, Executive Officer, do hereby certify that the foregoing is a full, true, and
correct copy of an Order adopted by the California Regional Water Quality Control Board, San
Francisco Bay Region. on October 14, 2009.

Digitally signed

«, .. DbyBruceWolfe
Pua ¥ ’4/{/‘*& Date:
2009.10.15

17:21:01 -07'00'

Bruce H. Wolfe
Executive Officer

Appendix I Municipal Regional Stormwater Permit Fact Sheet

Attachment A:Provision C.3.b. Sample Reporting Table

Attachment B: Provision C.3.g. Alameda Permittees Hydromodification Requirements

Attachment C: Provision C.3.g. Contra Costa Permittees Hydromodification Requirements

Attachment D:Provision C.3.g. Fairfield-Suisun Permittees Hydromodification Requirements

Attachment E: Provision C.3.g. San Mateo Permittees Hydromodification Requirements

Attachment F: Provision C.3.g. Santa Clara Permittees Hydromodification Requirements

Attachment G:Provision C.3.h. Sample Reporting Table

Attachment H:Provision C.8. Status & Long-Term Monitoring Follow-up Analysis and Actions

Attachment I: Provision C.8. Standard Monitoring Provisions

Attachment I. Provision C.10. Minimum Trash Capture Areas and Minimum Number of Trash
Hot Spots

Attachment K:Standard NPDES Stormwater Permit Provisions
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ACRONYMS & ABBREVIATIONS

| ACCWP | Alameda Countywide Clean Water Program
BAHM Bay Area Hydrology Model |
| Basin Plan Water Quality Control Plan for the San Francisco Bziy Basin
| BASMAA | Bay Area Stormwater Management Agencies Aséociétion
BMPs Best Maﬁ#gement_?f&:tiées -
CASQA 1 California Stormwater Quality Association
cCC | - Califom;a CéésﬁiCommission
CCCwp ‘ Contr; Costa Clean Water Program
CDFG California Department of Fish and Game
CEQA | | California Eni/irbnrhentaanuality Act
CFR Code of Federal Regulations
CSBP Calyifomia‘ Stream Bioassessment Procedureg
CWA ) ‘I”ederal"élean Watér Act
CwC California Water Code
| DCIA : l)“ifectly Connected Impervious Area
1 ERP Enforcement Response Plan
FR 7 | Federal Register
GIS . Geographic informatioh System
HBANC o Homebuilders Association of Noﬁhem California
HM Hydromodification Manage‘t‘nent
| HMi’ | Hydromodiﬁcation Management Plan
IC/ID o Hlicit Connections and I1licit Disché;gés
| 1PM | Integrated Pest Managcment | |
LID Low Impact Development
MEP ' Maximum Extent Practicable ‘
MRP Municipal Stormwater Regional Permit
| MS4 Mu'nﬁiéipal Separate Siofm Sewer System
MTC Metropolitan Transportation Commission
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NAFSMA ‘National Association of Flood & Stormwater Management Agencies
NOI Notice of Intent o
NPDES Nattonal Pollutant Dischérge Elimination System

i NRDC Natural Resources Defense Council

| Oo&M Operation and Maiﬁtf:ﬁance
PBDE Polybrominated ‘Diphenyl Ether
POTW | Publicly Owned Treatmeﬁt Works

| RCRA Resource Conservatibh and Récovvery Act
RMP ‘ Regional Monitoring Program
ROWD i+ Report of Waste Discharge
’I‘{TA Rapid Trash Assessrﬁént | ‘
SARA Superfund Amendments and Reauthorization Act
SCURTA Santa Clara Urban Rapid Trash Assessment
SCVURPPP ‘ _Sania ‘Cl’ara Valley Urban Runoff Pollution Prevention Program
SFRWQCB San Francisco Bay Regional Water Quality Control Board
SIC | Standard lndustrial Classification
SMWPPP San Mateo Countywide Water Pollution Prevention Program

| sop Standard Operating Procedure
SWAMP Sﬁrfacé Wétér AmBiem Monitoring Program
SWPPP Stormwater Pollution Prevention Plan
SWRCB ' State Water Resources Control Board
TIE Toxicity} Identification Evaluation
TMDLs Total Maxxmum Daily Loads

| TSCA Toxic Substances Control Act

| USEPA Unimtf:ks States Environmental Protection Agency
Water Board San Francisco Bay Regional Water Quaiity Control Board
WLAs Wastéioad Allocations | )
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Freeways, multilane highways, and other important roadways that supplement the
Arterial Roads Interstate System. Arterial roads connect, as directly as practicable, principal

urbanized areas, cities, and industrial centers.

The uses of water of the state protected against degradation, such as domestlc
municipal, agricultural and industrial supply; power generation; recreation;
aesthetic enjoyment; navigation and preservation of fish and wildlife, and other
aquatic resources or preserves.

Beneficial Uses

Major and minor roads that connect local roads with arterial roads. Collector roads

Collector Roads provide less mobility than arterial roads at lower speeds and for shorter distances.

Development or redevelopment to be used for commercial purposes, such as office
Commercial Development | buildings, retail or wholesale facilities, restaurants, shopping centers, hotels, and
' warehouses.

Any project, mc]udmg pmjects requiring coverage under the General Construction
Permit, that involves soil disturbing activities including, but not limited to, clearing,
Construction Site grading, paving, disturbances to ground such as stockpiling, and excavation.
Construction sites are all sites with disturbed or graded land area not protected by
vegetation, or pavement, that are subject to a building or grading permit.

Non-stormwater discharges that are prohibited by A.1. of this permit, unless such
| Conditionally Exempted discharges are authorized by a separate NPDES permit or are not in violation of

| Non-Stormwater water quality standards because appropriate BMPs have been implemented to
Discharge “reduce pollutants to the maximum extent practicable, consistent with Provision
C.15.

Any responsible party or site owner or operator within the Permittees’ jurisdiction

Discharger
g whose site dlscharges stormwater runoff, or a non-stormwater discharge

The bulldmg of one single new house or the addition and/or replacement of
impervious surface associated with one single existing house, which is not part of a
larger plan of development.

Detached Single-family
Home Project

Construction, rehabilitation, redevelopment, or reconstruction of any pubhc or
private residential project (whether single-family, multi-unit, or planned unit

Development development); or industrial, commercial, retail or other nonresidential project,
including public agency projects.

Estate Residential . .
Development zoned for a minimum [ acre lot size

Development ;

Pollutants in water that either:

(1) May not have been thoroughly studied to date but are suspected by the scientific
Emerging Pollutants community 1o be a source of impairment of beneficial uses and/or present a
health risk; or

(2) Are not yet part of a monitoring program.

The diminishing or wearing away of land due to wind, or water. Often the eroded

Erosion S . . ;
debris (silt or sediment) becomes a pollutant via stormwater runoff. Erosion occurs

Glossary ' Page 120 Date: October 14, 2009

00162



Municipal Regional Stormwater Permit | NPDES No. CAS612008

Order No, R2-2009-0074

Glossary

naturally, but can be intensified by land disturbing and grading activities such as
farming, development, road building, and timber harvesting.

Full Trash Capture
Device

Full trash capture systems are defined as “any device or series of devices that traps

all particles retained by a 5Smm mesh screen and has a design treatment capacity of
not less than the peak flow rate resulting from a one-year, one-hour, storm in the
tributary drainage catchment area.” Trash collection booms and sea curtains do not
meet this definition, but are effective for removal of floating trash if properly
maintained. Because these devices do not meet the Full Trash Capture Device
definition, only % of the catchment area treated by these measures is credited
toward meeting the trash management area requirement of C.10.a.

General Permits

Waste Discharge Requirements or NPDES Permits containing requirements that are '
applicable to a class or category of dischargers. The State of California has general

stormwater permits for construction sites that disturb soil of I acre or more;
industrial facilities; "Phase 11 smaller municipalities (including nontraditional Small
MS4s, which are governmental facilities, such as military bases, public campuses,
and prison and hospital complexes); and small linear underground/overhead
projects disturbing at least 1 acre, but less than S acres (including trenching and
staging areas).

Grading

| The cutting and/or filling of the land surface to a slope or elevation.

Hydrologic source control
measures

Site design techniques that minimize and/or slow the rate of stormwater runoff from
the site.

Hydromodification

The modification of a stream’s hydrograph, caused in general by increases in flows
and durations that result when land is developed (e.g., made more impervious).

The effects of hydromodification include, but are not limited to, increased bed and
bank erosion, loss of habitat, increased sediment transport and deposition, and
increased flooding.

Illicit Discharge

Any discharge to a municipal separate storm sewer (atorm drain) system (MS4) that

is prohibited under local, state, or federal statutes, ordinances, codes, or regulations.

The term illicit discharge includes all non-stormwater discharges not composed
entirely of stormwater and discharges that are identified under Section A.

- (Discharge Prohibitions) of this Permit. The term illicit discharge does not include

discharges that are regulated by an NPDES permit (other than the NPDES permit

- for discharges from the MS4) or authorized by the Regional Water Board Executive
- Officer.

Impervious Surface

"A surface covering or pavement of a dcveloped parcel of land that pre\?en{s the

land’s natural ability to absorb and infiltrate rainfall/stormwater. Impervious
surfaces include, but are not limited to, roof tops; walkways; patios; driveways;
parking lots; storage areas; impervious concrete and asphalt; and any other
continuous watertight pavement or covering. Landscaped soil and pervious
pavement, including pavers with pervious openings and seams, underlain with
pervious soil or pervious storage material, such as a gravel layer sufficient to hold
at least the C.3.d volume of rainfall runoff are not impervious surfaces. Open,
uncovered retention/detention facilities shall not be considered as impervious
surfaces for purposes of determining whether a project is a Regulated Project under
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"Provisions C.3.b. and C.3.g. Open, uncovered retention/detention facilities shall be
considered impervious surfaces for purposes of runoff modeling and meeting the
Hydromodification Standard.

Industrial Development

Development or redevelopment of property to be used for industrial purposes, such
as factories; manufacturing buildings; and research and development parks,

| Infill Site

A site in an urbanized area where the immediately adjacent parcels are developed
with one or more qualified urban uses or at least 75% of the perimeter of the site
adjoins parcels that are developed with qualified urban uses and the remaining 25%

- of the site adjoins parcels that have previously been developed for qualified urban
uses and no parcel within the site has been created within the past 10 years.

1 Infiltration Device

Any structure that is deeper than wide and designed to infiltrate stormwater into the
subsurface, and, as designed, bypass the natural groundwater protection afforded by
surface soil. These devices include dry wells, injection wells, and infiltration
trenches (includes French drains).

Joint Stormwater
Treatment Facility

A stormwater treatment facility built to treat the combined runoff from two or more
' Regulated Projects located adjacent to each other,

Loecal Roads

Roads that provide limited mobility and are the primary access to residential areas,
businesses, farms, and other local areas. Local roads offer the lowest level of
mobility and usually contain no bus routes. Service to through traffic movement
usually is deliberately discouraged in local roads.

Maximum Extent
Practicable (MEP)

| A standard for implementation of stormwater management actions to reduce

pollutants in stormwater. Clean Water Act (CWA) 402(p)(3)(B)(iii) requires that
municipal stormwater permits “shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including management practices,

| control techniques and system, design and engineering methods, and such.other

provisions as the Administrator or the State determines appropriate for the control
of such pollutants.” Also see State Board Order WQ 2000-11.

Mixed-use Development
or Redevelopment

Development or redevelopment of property to be used for two or more different
uses, all intended to be harmonious and complementary. An example is a high-rise
building with retail shops on the first 2 floors, office space on floors 3 through 10,
apartments on the next 10 floors, and a restaurant on the top floor.

Municipal Separate Storm
Sewer System (MS4)

A conveyance or system of conveyances (including roads with drainage systems,
municipal streets, catch basins, curbs, gutters, ditches, manmade channels, or storm
drains), as defined in 40 CFR 122.26(b)(8):

(1) Owned or operated by a state, city, town, borough. county, parish, district,
association, or other public body (created by or pursuant to State law...including
special districts under State law such as a sewer district, flood control district or
drainage district, or similar entity, or an Indian tribe or an authorized Indian
tribal organization or a designated and approved management agency under
section 208 of the CWA) that discharges into waters of the United States;

(2) Designed or used for collecting or conveying stormwater;
(3) Which is not a combined sewer; and
(4) Which is not part of a Publicly Owned Treatment Works (POTW), as defined in
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40 CFR 1222

Municipal Corporation
Yards, Vehicle
Maintenance/Material
Storage Facilities/

Any Permmee-owned or -operated facility, or portion thereof, that:

(1) Conducts industrial activity, operates or stores equipment, and materlals

(2) Performs fleet vehicle service/maintenance including repair, maintenance,
washing, or fueling;

(3) Performs maintenance and/or repaar of machinery/equipment;

National Pollutant
Discharge Elimination
System (NPDES)

A national program for issuing, modlfymg, revoking and reissuing, termmatmg,

monitoring and enforcing permits, and imposing and enforcing pretreatment
requirements, under sections 307, 402, 318, and 405 of the CWA.

N ofice of Intent (NOI)

The application form by which dischargers seek coverage under General Permlts
unless the General Permit requires otherwise.

Parking Lot

Land area or facility for the parking or storage of motor vehicles used for business,
commerce, industry, or personal use.

Permittee/Permittees

Municipal agency/agencies that are named in and subject to the requirements of this

Permit.

Permit Effective Date

The date at least 45 days after Permit adoption, provided the Regional
Administrator of U.S. EPA Region 9 has no objection, whichever is later.

1 Pervious Pavement

Pavement that stores and infiltrates rainfall at a rate equal to immediately
surrounding unpaved, landscaped areas, or that stores and infiltrates the rainfall
runoff volume described in C.3.d.

 Point Source

Any discernible, confined, and discrete conveyance including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operations, landfill leachate collection systems,
vessel, or other floating craft, from which pollutants are or may be discharged. This
term does not include return flows from irrigated agriculture or agricultural
stormwater runoff. ' ’

Pollutants of Concern

Pollutants that i impair waterbodies listed under CWA section 303(d), pol utants

associated with the land use type of a development, including pollutants commonly

“associated with urban runoff. Pollutants commonly associated with stormwater

runoff include, but are not limited to, total suspended solids; sediment; pathogens

i (e.g.. bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc, and

cadmium); petroleum products and polynuclear aromatic hydrocarbons; synthetic
organics (e.g., pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and
phosphorus fertilizers); oxygen-demanding substances (e.g., decaying vegetation
and animal waste) litter and trash.

Potable Water

‘Water that is safe for domestic use, drinking, and cookmg

Pre-Project Runoff
Conditions

Stormwater runoff conditions that exist onsite immediately before deveIOpment
activities occur. This definition is not intended to be interpreted as that period
before any human-induced land activities occurred. This definition pertains to
redevelopment as well as initial development.

Public Development

Any construction, rehabilitation, redevelopment or reconstruction of any public
agency project, including but not limited to, libraries. office buildings, roads, and
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highways.
Land-disturbing activity that results in the creation, addition, or replacement of
Redevelopment exterior impervious surface area on a site on which some past development has
occurred.

A monitoring program aimed at determining San Francisco Bay Region receiving
water conditions. The program was established in 1993 through an agreement
Regional Monitoring among the Water Board, wastewater discharger agencies, dredgers, Municipal
Program (RMP) Stormwater Permittees and the San Francisco Estuary Institute to provide regular
sampling of Bay sediments, water, and organisms for pollutants. The program is
funded by the dischargers and managed by San Francisco Estuary Institute.

A regional or municipal stormwater treatment facility that discharges into the same

Regional Project watcrshcd that the Regulated Project does.

| Régulated Péojects Development projects as defined in Provision C.3.b.ii.

Any property development of multiple single-family homes or of dwelling units

Residential Housing intended for multiple families/households (e.g., apartments, condominiums, and

divisi
Subdivision town homes).
. Installing improved pollution control devices at existing facilities to attain water
Retrofitting e p}») P &
o quality objectives.
Sediments Soil, sand, and minerals washed from land into water, usually after rain.

All putrescible and nonputrescible solid, semisolid, and liquid wastes as defined by

Solid Waste California Government Code Section 68055.1 (h).

Land use or site planning practxces or structural or nonstructural measures, that aim
to prevent runoff pollution by reducing the potemxal for contact with rainfall runoff

Source Control BMP at the source of pollution. Source control BMPs minimize the contact between
pollutants and urban runoff.

Standard Industrial A federal system for classifying establishments by the type of actlvxty in Wthh they

Classification (SIC) are engaged using a four-digit code.

Stormwater Pumping | Mechanical device (or pump) that is installed in MS4s or pipelines to discharge

Station stormwater runoff and prevent flooding.

- Any engineered system designed to remove pollutants from stormwater runoff by
settling, filtration, biological degradation, plant uptake, media
| absorption/adsorption or other physical, biological, or chemical process. This
“includes landscape-based systems such as grassy swales and bioretention units as
well as proprietary systems.

Stormwater Treatment
System

SurfaceWater Ambient The State Water Board's program to monitor surface water quality; coordinate

Monitoring Program consistent scientific methods; and design strategies for improving water quality
(SWAMP) monitoring, assessment, and reporting.

The maximum amount of a pollutant that can be discharged into a waterbody from
Total Maximum Daily all sources (point and nonpoint) and still maintain water quality standards. Under
Loads (TMDLs) CWA section 303(d), TMDLs must be developed for all waterbodies that do not

meet water quality standards even after application of technology-based controls,
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more stringent effluent limitations required by a state or local authority, and other
pollution control requirements such as BMPs.

Toxicity Identification
Evaluation (TIE)

TIE is a series of laboratory procedures used to identify the chemical(s) responsible

for toxicity to aquatic life. These procedures are designed to decrease, increase, or

transform the bioavailable fractions of contaminants to assess their contributions to

sample toxicity. TIEs are conducted separately on water column and sediment
samples.

Trash and Litter

Trash consists of litter and particles of litter. California Government Code Section
68055.1 (g) defines litter as all improperly discarded waste material, including, but
not limited to, convenience food, beverage, and other product packages or
containers constructed of steel, aluminum, glass, paper, plastic, and other natural
and synthetic materials, thrown or deposited on the lands and waters of the state,
but not including the properly discarded waste of the primary processing of
agriculture, mining, logging, sawmilling, or manufacturing.

Treatment

Any method, technique, or process designed to remove pollutants and/or solids
from polluted stormwater runoff, wastewater, or effluent.

Waste Load Allocations
(WLAs)

A portion of a receiving water’s TMDL that is allocated to one of its existing or

future point sources of pollution.

‘Water Quality Control
Plan (Basin Plan)

The Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan) is the
Board's master water quality control planning document. It designates beneficial
uses and water quality objectives for waters of the State within the Region,
including surface waters and groundwater. It also includes programs of
implementation to achieve water quality objectives and discharge prohibitions. The
Basin Plan was duly adopted and approved by the State Water Resources Control
Board, U.S. EPA, and the Office of Administrative Law where required. The latest
version is effective as of December 22, 2006.

| Water Quality Objectives

The limits or levels of water quality elements or biological characteristics
established to reasonably protect the beneficial uses of water or to prevent pollution
problems within a specific area. Water quality objectives may be numeric or
narrative. 4

Water Quality Standards

State-adopted and USEPA-approved water quality standards for waterbodies. The
standards prescribe the use of the waterbody and establish the water quality criteria
that must be met to protect designated uses. Water quality standards also include
the federal and state anti-degradation policy.

October 1 through April 30 of each year

‘Wet Season
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FACT SHEET/RATIONALE
TECHNICAL REPORT

for
ORDER NO. R2;~2009~0074
NPDES Permit No. CAS612008

Municipal Regional Stormwater NPDES Permit
and
Waste Discharge Requirements

for

The cities of Alameda, Albany, Berkeley, Dublin, Emeryville, Fremont, Hayward,
Livermore, Newark, Oakland, Piedmont, Pleasanton, San Leandro, and Union City,
Alameda County, the Alameda County Flood Control and Water Conservation District,
and Zone 7 of the Alameda County Flood Contral and Water Conservation District, which
have joined together to form the Alameda Countywide Clean Water Program

The cities of Clayton, Concord, El Cerrito, Hercules, Lafayette, Martinez, Orinda, Pinole,
Pittsburg, Pleasant Hill, Richmond, San Pablo, San Ramon, and Walnut Creek, the towns
of Danville and Moraga, Contra Costa County, and the Contra Costa County Flood
Control and Water Conservation District, which have joined together to form the Contra
Costa Clean Water Program

The cities of Campbell, Cupertino, Los Altos, Milpitas, Monte Sereno, Mountain View,
Palo Alto, San Jose, Santa Clara, Saratoga, and Sunnyvale, the towns of Los Altos Hills
and Los Gatos, the Santa Clara Valley Water District, and Santa Clara County, which
have joined together to form the Santa Clara Valley Urban Runoff Pollution Prevention
Program

The cities of Belmont, Brisbane, Burlingame, Daly City, East Palo Alto, Foster City, Half
Moon Bay, Menlo Park, Millbrae, Pacifica, Redwood City, San Bruno, San Carlos, San
Mateo, and South San Francisco, the towns of Atherton, Colma, Hillsborough, Portela
Valley, and Woodside, the San Mateo County Flood Control District, and San Mateo
County, which have joined together to form the San Mateo Countywide Water Pollution
Prevention Program

The cities of Fairfield and Suisun City, which have joined together to form the Fairfield-
Suisun Urban Runoff Management Program

The City of Vallejo and the Vallejo Sanitation and Flood Control District

Fact Sheet Page App I-2 Date; October 14, 2009

00169




Municipal Regional Stormwater Permit NPDES No. CAS612008
Order No, R2-2009-0074 Appendix I: Fact Sheet

Fact Sheet Table of Contents

L CONTACT INFORMATION. “ . 4
IL PERMIT GOALS AND PUBLIC PROCESS......ccooevrreuen . o
III. BACKGROUND.....en. rreementeseenesesesestasestaessasres “ 6
IV. ECONOMIC ISSUES .8
V. LEGAL AUTHORITY . 11
VI. PERMIT PROVISIONS.....cnrevenen, vevssrerenneees ceertssseassnrerassesanans reesessvsasnsorsinas .16
A.  Discharge Prohibitions....co it 16
B. Receiving Water LIMtations ....coovviimiiimiesinitsss st seessansesssn e 16
£, PIOVISIONS . ctaieviisiieiestreeeieesreeasesseesasserssasteertaessrmeasanas e e snanbes sa bR tsbb s ok ExRssans samenbasabsabeabssrnssenns 16
C.1. Compliance with Discharge Prohibitions and Receiving Water Limitations............ 16

C.2.  Municipal OPerationsS.......cccrricmiviririirirsss s et ses s e sssass e 19

C.3. New Development and Redevelopment.... oo 23

C.4. Industrial and Commercial Site COntrols.....covvinmiiiiec e 38

C.5. Illicit Discharge Detection and Elimination .......... SO NHOI PO TRAIRORINOIIOR. ¥ |

C.6.  Construction Site COMIEOL ..o eir et s st 00 45

C.7. Public Information and OUtreach......cccoriiiicmiinionmirni e soee i 54

C.8.  Water Quality MONItOMNG o ueveiiniiiinenrenres st e 57

C.9. - C.14. Pollutants of Concern including Total Maximum Daily Loads......ccccceninnnenn 66

C.9. Pesticides Toxicity Control Fact Sheet Findings in Support of Provision C.9......... 69
C.10.  Trash Load RedUCHON . ..cooierecernmserermcscecrnesesesenseseressssaremmsssnsesssninssseimsasisoniis 7 1
C.AL. Mercury CONrOlS oomiiicieecicecie e et s e cexrnraenns 19
C.12. PCBS CONIOIS 1 ivvieeiieverniiessnraeessreceereseerer i e e reeeenessasaets ssesaese s e bensnsesinssseemssneroes 83
C.13. Copper CONIOLS oottt s s 87
C.14.  Polybrominated Diphenyl Ethers (PBDE), Legacy Pesticides and Selenium ...... 89
C.15.  Exempted and Conditionally Exempted Discharges......cocovevveeecrneneisccneccconnnns 90
Attachment J: Standard NPDES Stormwater Permit Provisions ..o, ecrrresnesnnnsscinens 34
Fact Sheet Attachment 6.1 ..ooovverecimneenns encerseessrerestais s aresssa st se s sasuerbs bt R 95
Fact Sheet AHAChIMENT 10,1 covvrcciiciicrcntnsirnn e tscsectncnsnmr s sstoss st esessssissssrvsssesissanse 98
Fact Shest Page App I-3 Date: October 14, 2009

00170



Municipal Regional Stormwater Permit A NPDES No. CAS612008
Order No. R2-2009-0074 3 _ Appendix I: Fact Sheet

L.

CONTACT INFORMATION
Water Board Staff Contact: Dale Bowyer, 1515 Clay Street, Suite 1400, Oakland, CA
94612, 510-622-2323, 510-622-2501 (fax), email: dbowveri@waterboards.ca.gov

The Permit and other related documents can be downloaded from the Water Board website
at: http//www.waterboards.ca.cov/sanfranciscobav/mrp.htm

Comments can be electronically submitted to mrp@waterboards.ca.gov.

All documents referenced in this Fact Sheet and in the Order are available for public review
at the Water Board office, located at the address listed above. Public records are available
for inspection during regular business hours, from 9:00 am to 4:00 pm, Monday through
Friday, 12 - 1 pm excluded. Per the Governor’s order calling for furloughs, the Water Board
office wil