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Los Angeles Unified School District

Name of Local Agency or School District

Diane H. Pappas
Claimant Contact

Associate General Counsel
Title

333 South Beaudry Avenue, 20th Floor
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Los Angeles, CA 90017
City, State, Zip

(213) 241-1807

Telephone Number

(213) 241-3311

Fax Number
dianc.pappas@lausd.net

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

Barrett K. Green
Claimant Representative Name

Attorney
Title

Littler Mendelson, PC

Organization

2049 Century Park East, Suite 500
Street Address

Los Angeles, CA*90067

City, State, Zip

(310) 553-0308

Telephone Number

(310) 553-5583

Fax Number
bgreen@littler.com

E-Mail Address
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sec . statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate {e.g., Penal Code Section 2045, Statutes 2004,
Chapler 34 [AB 290]). When alleging regulations or

executive orders, please include the effective date of each one.

January 2010 Compliance Report from the
California Department of Education.

[ Copies of all siatutes and executive orders cited are

attached.

Sections 5, 6, and 7 aré attaéhed as follows:

5. Written Narrative: pages 1 to 7
6. Declarations: pages 1 to 5
7. Documentation:  pages ! to 2

(Revised 1/2005)
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Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the (op of each page.

Under the heading “5, Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged: '

(A) A detailed description of the new activities
and costs that arise from-the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate,

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alteged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed,

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(1) identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iff) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) ldentification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program

(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, * support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executivé order, identified by its effective
~_date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative, Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are

“exempt from this requirement.




Read, sign, and date this section and insert al the end of the test claim submission.*

This test claim alleges the sxistence of a reimbursable state-mandated program within the
meaning of article XTIT B, section 6 of the California-Constitution and Government Code section
17514. I hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
lkcnowledge or information or belief. "

Diane H. Pappas Associate General Counsel
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

A- ' W .[ I ~Z~19
Signature of Authorized "L beal Agency or Date '
School District Official

* [f the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fax mumber, and e-mail address
below,




Name: Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District

Section: - CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 5 — Written Narrative

Section 5 — Written Narrative

Claimant Los Angeles Unified School District (“LAUSD” or the “District”) represents
that the actual costs resulting from the mandate to pay for special education services for
adult inmates in county jail exceed $1,000. In addition, LAUSD responds to each of the
separate inquiries on the Test Claim Form as follows:

(4)  The Disability Rights Legal Center (“DRLC”) filed a special education due
process hearing complaint on behalf of adult Michael Garcia, alleging that Mr. Garcia is
entitled to special education services while he is an inmate in Los Angeles Coﬁnty Jail,
and that the LAUSD is required to provide such services.

The California Department of Education (“CDE”) contracts with the California
Office of Administrative Hearings (“OAH”) for OAH to adjudicate special education due
process hearing complaints. |

On November 16, 2009, OAH issued its decision regarding the Garcia due
process hearing complaint, finding that LAUSD is responsible for providing such
services.

In addition, the California Department of Education (“CDE”) issued a compliance
report, which was suspended pending the due process hearing proceedings. Following
the issuance of the November 16, 2009 OAH decision, the CDE issued a compliance
report in January 2010, which included directives requiring LAUSD to implement a
policy under which LAUSD would provide special education services to adult students in.
Los Angeles County jail.

Both OAH and the CDE rely on Education Code section 56041 as the basis for

their conclusions that the school district in which a student’s parents reside at the time the
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Name. Special Education Services for Adult Students in County Jail

Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 5 — Written Narrative

student reaches the age of 18 is the agency responsible for providing special education
~ services to adult students in county jail.

The CDE directive, the OAH decision, and Education Code section 56041 result
in state mandated costs. As a result of this mandate, LAUSD has been-required to pay for
special education services for Michael Garcia and, at least p;anding the outcome of
VariQus litigation, other adult inmates in county jail.

(B)  As indicated aBove, the mandate results in new activities and costs by virtue of
LAUSD paying for special education services for adult inmates in county jail. The
funding for such services will come from dedicated state and federal funds that currently
support other programs and services. Some of the financing for these programs and
services will be rédirected toward special education services for adult inmates. Thus, the
funding of special education services for adult inmates results in a reduction in other
programs and services.

(C) LAUSD’s cﬁrrent fiscal year, known as Fiscal Year 2011, runs from July 1, 2010
through June 30, 2011. In Fiscal Year 2010, which ran from July 1, 2009 through June
30, 2010, LAUSD incurred approximately $33,750.17 in direct and indirect costs for
special education services for Mr. Garcia. The total cost of the special education services
provided to Mr. Garcia in Fiscal Year 2011 will be lower since Mr. Garcia was
transferred in September 2010 out of jail and to a prison facility. |

Tt is difficult to specify the cost of special education services for other adult
inmates in Fiscal Year 2011. Such cost is subject to a number of unknown variables,
including (1) the number of inmates in Los Angeles County Jail eligible for special

education services, (2) the number of eligible inmates who choose to utilize special
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Name: Special Education Services for Adult Students in County Jail

Claimant. Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 5 — Written Narrative

education services, (3) the scope of special education services to be provided, and (4) the
cost of service providers. Nonetheless, LAUSD will provide a reasonable estimate of this
cost for purposes of this test claim.

In a class action lawsuit filed by Mr. Garcia, entitled Michael Garcia, on behalf of
himself and others similarly situated v. Los Angeles County Sheriff’s Department, et al.,
Case No. CV 09-8943 VBF (SHx), Mr. Garcia alleges that he and a class of similarly
situated individuals are entitled to special education services while they are incarcerated
in Los Angeles County J ail. In the litigation, Mr. Garcia has alleged that there are many
hundreds of inmates that must be served each year in Los Angeles County Jail. While
LAUSD believes these estimates are exaggerated, the mandate will likely require that
services be provided to more than 5 imnates per year, and that costs would be in excess of
$100,000.00.

(D)  LAUSD’s Fiscal Year 2012 runs from July 1, 2011 through June 30, 2012. The
cost of providing special education services to adult‘ inmates in Fiscal Year 2012 will be
subject to the same unknown variables as discussed above with respect to the cost of such.
services in Fiscal Year 2011. It is expected that the cost of providing special education
services in Fiscal Year 2012 will be greater than in Fiscal Year 2011. LAUSD estimates
that the mandate will likely require that services be provided to more than 5 inmates per
year, and that costs would be in excess of $lO0,00d.OO.

(E)  The number of inmates statewide who would seek and obtain special education

services is difficult to calculate. However, it appears likely that the costs of the mandate

would exceed $1,000,000 per year statewide.




Name: Special Education Services for Adult Students in County Jail

Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 5 — Written Narrative

(F) In response to the inquiry regarding funding sources available for special

education services for adult inmates, LAUSD states as follows:

1) General ADA Revenue Limit Funds — The District receives general

revenue limit funding for each student based on the District’s average daily attendance
(“ADA”). For the 2010-11 school year, the District expects to receive approximately
$4,949.75 per ADA. The District may be eligible for such funding for providing special
education services in county jail. ADA funds the District receives is not sufficient in the
aggregate to cover the costs of all special education services, and the encroachment into

general funds runs into the range of several hundred million dollars per year.

(i)  AB 602 Funds— The Individuals with Disabilities Education Act, 20
U.S.C. section 1400 ef segq., authorizes federal funds to states, including California, which
comply with the provisions of that statute. The State of California in turn distributes
those federal funds to local education agencies, including LAUSD. This funding is
commonly known as AB 602 funding, and the District receives approximately $573.10
per ADA. The District may be eligible for such funding for providing special education
services in county jail. The AB 602 funding the District receives is not sufficient in the
aggregate to cover the costs of all special education services, and the encroachment into
general funds runs into the range of several hundred million dollars per year.

(iii)  Other nonlocal agency funds — LAUSD is unaware of any other nonlocal

agency funds that are available for special education services for adult inmates in county
jail.

(iv)  The local agency’s general purpose funds — Because the cost of providing

special education services for adult inmates in county jail is greater than the amount of
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Name: Special Education Services for Adult Students in County Jail

Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 5 — Written Narrative

dedicated funds LAUSD receives for such services, LAUSD must use some of its general

purpose funds to make up the difference.

(v)  Fee authority to offset costs — LAUSD is unaware of any authority to

assess a fee for providing special education services for adult inmates to offset the cost of
such services.

(G)  After a diligent inquiry, LAUSD has concluded that no prior test claims have been
submitted to the Board of Control/ Commission 6n State Mandates on the issue of
whether thel provision of special education services to adult inmates in county jails
constitutes a reimbursable state mandate. However, LAUSD notes that there were a
series of related test claims, spanning from 1980 to 2001, on the issue of whether the
provision of special education services to any students ages 18 to 21—not just those who
are incarcerated—constitutes a reimbursable state mandate. The Commission appears not
to have reached a final decision on these claims.

The first of these test claims, No. SB 90-3453, was filed on October 31, 1980 by
the Santa Barbara County Superintendent of Schools. On October 30, 1981, the
Riverside County Supérintendent of Schools filed a substantially similar test claim, No.
CSM-3986, also alleging that the provision of special education services for students ages
18 to 21 constitutes a reimbursable state mandate.

The Board of Control reached a decision that all local special education costs
were state mandated and subject to state reimbursement. That decision was challenged in
the Sacramento County Superior Court, which issued a decision instructing the

Commission on State Mandates (which by then had succeeded the Board of Control) to




Name: Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District
Section: CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 5 — Written Narrative
reconsider its decision in light of the California Supreme Court’s decision in City of
Sacramento v.. State of California, 50 Cal. 3d 51 (1990). That decision was appealed.

On appeal, the court of appeal issued a decision in Hayes v. Commission on State
N Mandates, 11 Cal. App. 4th 1564 (1992). In that q§9ision, the court of appeal remanded
the matter back to the Commission with explicit instructions. As stated by the court of
appeal, “To the extent the state implemented the act by freely choosing to impose new
programs or higher levels of servicé upon local school districts, the costs of such
programs or highef levels of service are state mandated and subject to subvention.” Id. at
159‘4 

On September 26, 1996, the Long Beach Unified School District filed a test claim
to join the claim filed by the Riverside County Superintendent of Schools. The
Commission granted that request. Then, on December 8, 1999, the Commission
‘consolid‘ated the Long Beach/Riverside test claim. with the original Santa Barbara test
claim. The newly consolidated claim was No. CSM-3986A.

Before the Commission issued a decision on consolidated claim No. CSM-
3986A on remand from the court of appeal, the parties reached a settlement agreement.
Pursuant to this agreement, the governor approved 'Senate Bill 982 in exchange for the
Long Beach Unified School District (the representative party for the consolidated test
claim) withdrawing the claim. Senate Bﬂl 982 added. California Education Code section
56836.156(f)(10), which provides for a pool of money (§100 million) to be used for
different services, including “special educétion for papils ages 3 to 5, inclusive, and 18 to

21, inclusive, established pursuant to Section 56026, as this section read on July 1, 2000.”




Name: Special Education Services for Adult Stzzdents in County Jail

Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 5 6041

Heading: Section 5 — Written Narrative

These special education services "shall be deemed to be fully funded within the meaning
of subdivision (e) of Section 17556 of the Government Code."

Government Code section 17556(e), in turn, provides that the Commission on
State Mandates shall not find costs to be mandated by the state if the Commission finds
that the statute, executive order or budgef appropriation results in no net costs to the local
district or includes additional revenue that funds the mandate.

Accordingly, although there are no prior méndate determinations that are directly
on point, the procedural history of the aforementioned claim provides some guidance on
how this claim shoﬁ]d be decided. 11; accordance with the court of appeal’s decision in
Hayes v. Commission on State Mandates, if the Commission in the instant action
determines that the State of California has chosen to pass the costs of special education
services for adult inmates to local educational agencies like LAUSD, then the

Commission should issue a finding that such action constitutes a reimbursable state

mandate.

Firmwide:97595828.7 040530.1054




Name: Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 6 — Declaration of Sharon Jarrett

Section 6 — Declaration of Sharon Jarrett

I, Sharon Jarrett, declare and state as follows:

1. T am the Director, Fiscal and Program Accountability, Division of Special
Education, for Los Angeles Unified School District (“LAUSD?”), claimant in the above-
mentioned test claim. Except where otherwise indicated, I have pérsonal knowledge of
thé facts stated in this deciaraﬁon and, if called and sworn as a witness, I could and would
testify competently thereto.

2. Among other things, as Director, Fiscal and Program Accountability, I
have knowledge and oversight of various special education programs and services
provided by the LAUSD, as well as the costs and funding of such services.

3. In connection with the subject matter of this test claim, I am one of the
LAUSD administrators who is overseeing LAUSD’s provision of special education

“services to adult students aged 18 up until age 22 who are detained as inmates in county
jail.

4. One adult who received services from LAUSD during the 2009-10 school
year and part of the 2010-11 school year is Michae] Garcia, who is incarcerated. I am
aware of the type, amount, and cost of the services that were provided to Mr. Garcia
during his detention in jail,

5. The Disability Rights Legal Center (“DRLC”) filed a special education
due process hearing complaint on behalf of Mr. Garcia, alleging that Mr, Garcia is
entitled to special education services while he is an inmate in Los Angeles County Jail,

- and that the LAUSD is required to provide such services.
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Name: Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 6 — Declaration of Sharon Jarrett
6. The California Department of Education (“CDE”) confracts with the

California Office of Administrative Hearings (“OAH”) for OAH to adjudicate special
education due process hearing complaints.

7. On November 16, 2009, OAH issued its decision regarding the Garcia due
process hearing complaint, finding that LAUSD is responsible for providing such
services.

8. In addition, the California Department of Education (“CDE”) issued a
compliance report, which was suspended pending the due process hearing proceedings.
Following the issuance of the November 16, 2009 OAH decision, the CDE issued a
compliance report in January 2010, which includgd directives requiring LAUSD fo
implement a policy under which LAUSD would prévide special education services to
adult students in Los Angeles County jail.

9. Both OAH and the CDE rely on Education Code section 56041 as the .
basis for their conclusions that the school district in which a student’s parents reside at
the time the student reaches the age of 18 is the agency responsible for providing special
education services to adult students in county jail.

10, The CDE directive, the OAH decision, and Education Code section 56041
result in state maﬁdated costs. As a result of this maﬁdate, LAUSD has been required to
pay fo? special education services for Michael Garcia and, at least pending the outcome
of various litigation, other adult inmates in county jail.

I, LAUSD’s current fiscal year, known as Fiscal Year 2011, runs from July

I, 2010 through June 30, 2011. In Fiscal Year 2010, which ran from July 1, 2009

13




Name: Special Education Services for Adult Students in County Jail

Claimant: Los Angeles Unified School Districi

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 6 — Declaration of Sharon Jarrett

fhrough June 30, 2010, LAUSD incurred approximately $33,750.17 in direct and indirect
costs for special education services for Mr. Garcia. The total cost of the special
education services provided to Mr. Garcia in Fiscal Year 2011 will be lower since Mr.
Garcia was transferred in September 2010 out of jail and to a prison facility.

12, Tt is difficult to specify the cost of special education services for other
adult inmates in Fiscal Year 2011. Such cost is subject to a number of unknown
variables, including (1) the number of inmates in Los Angeles County Jail eligible for »
special education services, (2) the number of eligible inmates who choose to utilize
special education services, (3) the scope of speciai edﬁca’cion services to be provided, and
(4) the cost of service providers. I estimate that the mandate will likely require that
services be provided to more than 5 inmates per year, and that costs would be in excess of
$100,000.00.

13. LAUSD’s Fiscal Year 2012 runs from July 1, 2011 through June 30, 2012.
The cost of provi.dipg special education services to adult inmates in Fiscal Year 2012 will
be subject to the éame unknown variables as discussed above with respect to the cost of
such services in Fiscal Year 2011. It is expected that the cost of providing special
education services in fiscal Year 2012 will be greater than in Fiscal Year 2011. I
estimate that the mandate will likely require that services be provided to more than 5
Ainmates per year, and that costs would be in excess of $100,000.00.

4. The number of inmates statewide who would seek and obtain special

education services is difficult to calculate. However, it appeafs likely that the costs of the
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Name: Special Education Services for Adult Students in County Jail

Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 6 — Declaration of Sharon Jarrett

mandate would exceed $1,000,000 per year statewide based on the number of total
students statewide in contrast to the number of LAUSD students.

15, LAUSD receives general revenue limit funding for each student based on
the District’s average daily attendance (“ADA™). For the 2010-11 school year, the
District expects to receive approximately $4,949.75 per ADA. The District may be
eligible for such funding for providing special education services in county jail. ADA
funds the District receives is not sufficient in th'e»aggreg'ate to cover the costs of all
special education services, and the encroachment into general funds runs into the range of
sevéml hundred million dollars per year,

16..  The Individuals with Disabilities Education Act, 20 U.S.C. section 1400 et
seq., authorizes federal funds to states, including California, which comply with the
provisions of that statute. The State of California in turn distributes those federal funds to
local education agencies, including LAUSD. This funding is commonly known as AB
602 funding, and the District receives approximately $573.10 per ADA. The District
may be eligible for such funding for provi‘ding spec_;ia] education services in county jail.
The AB 602 funding the District receives is not sufficient in the aggregate to cover the
costs of all special education services, and the encroachment into general funds runs into
the raﬁge of several hundred million dollars per year.

17. LAUSD is unaware of any other nonlocal agency funds tliat are available

for special education services for adult inmates in county jail.
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Name: Special Education Services for Adult Students in County Jail

Claimani: Los Angeles Unified School District
Section: CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 6 — Declaration of Sharon Jarrett
18, Because the cost of providing special education services for adult inmates

in county jail is greater than the amount of dedicated funds LAUSD receives for such
services, LAUSD must use somte of its general purpose funds to make up the difference.

19. LAUSD is unaware of any authority to assess a fee for providing special
education services for adult inmates to offset the cost of such services.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Ty A his LY oy - i L

Executed this £ " day of October 2010, at Los Angeles, California.

Shoard ML)
SHARON JARRETT

Firmwide:97812127.5 040530.1054
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Name:  Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041
Heading: Section 7 — Documentation

Section 7 — Documentation

Attached are copies of the following documents that are pertinent to the test

claim:

1. June 10, 2009 Compliance Report issued by the California Department of
Education.

2. July 15,2009 Letter from the California Department of Education setting

aside the June 10, 2009 Compliance Report because the matter was subject to a due
process hearing.

3. January 15, 2010 Amended Compliance Report issued by the California
Department of Education.

4. November 16, 2009 Office of Administrative Hearings (“OAH”) decision
in OAH Case No. 2009060442. Also attached is the District Coﬁrt’s May 4, 2010 ruling
on appeal of the OAH decision to the District Court in USDC Case No. CV 099289 VBF
(RCx). The District Court ruling has been appealed to the Ninth Circuit Court of
Appeals, where the matter is pending. Appellate briefs have not yet been filed.

5. Assembly Bill 2773, which added the Education Code section 56041
langﬁage relied upon by the OAH and the CDE in issuing their directives.

6. As referenced in the Written Narrative section of this test claim, no prior
test claims have been submitted to the Board of Control/ Commission on State Mandates

on the issue of whether the provision of special education services to adult students in




Name: Special Education Services for Adult Students in County Jail

Claimant. Los Angeles Unified School District

Section: CDE Compliance Report, OAH Decision, EC Sec. 56041

Heading: Section 7 — Documentation

county jail constitutes a reimbursable state mandate. However, there were a series of

related test claims on the issue of whether the provision of special education services to
“adult students ages 18 to 21 constitutes a reimbursable state mandate. The mandate

determinations in those related cases were appealed, resulting in the court of appeal’s

decision in Hayes v. Commission on State Mandates, 11 Cal. App. 4th 1564 (1992). On

remand from the court appeal’s decision in Hayes, the parties settled the test claims

before the Commission issued any further decisions. LAUSD is unaware of any other

administrative or court decisions that must be submitted with this claim.

Firmwide:97827221.5 040530.1054
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Case 2:09-cv-0894w-vBF-CT Document 91-2  Filed 03/&6-/10 Page 6 of 74

JACK O'CONNELL
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

CALIFORNIA

DEPARTMENT OF
EDUCATION
1 R
Date o rrape (U000 2
Compliance Complaint Report
e
Dear Complainant, Sheriff, County Superintendent,' District Superintendents, SELPA
Directors, and County Supervisors: /,/
4 .
Subject: Case # S- 0482-08/09 V' 7 - - 0)

STUDENT NAME: Various

The California Department of Education, Special Education Division, completed the
investigation of the above complaint received on January 14, 2009, the Los Angeles
Unified School District violated federal and state laws and regulations pertaining to the
education of students with disabilities.

The investigation process included interviews and reviews of all materials submitted by
all parties. Attached is the Evidentiary Summary with the relevant citations and findings.

[[]  The investigation findings indicated that the Complainant and District reached a
mutually agreed to local resolution to the complaint allegation(s).

[]  The investigation findings support compliance.

The investigation findings support the allegations of noncompliance.

[X]  Violations of federal or state laws and regulations réquire corrective actions that
are included in the Evidentiary Summary.

Evidence.of required corrective éctions, or questions regarding corrective

“actions, shall be sent directly to:

Ralph Scott, Administrator
Focused Monitoring and Technical Assistance Unit One
California Department of Education
1430 N Street, Suite 2401
Sacramento, CA 95814
916-324-8898 Phone
916-445-6803 Fax

1430 N STREET, SACRAMENTO, CA 05814.590) * 916-319.0800 «+ WWW.CDE.CA.GOV
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Case 2:09-cv-08945-VBF-CT Document 91-2  Filed 03/(CJU11O Page 7 of 74

Case S-0482-08/09
Page 2

If you have questions regarding the corrective actions, please contact the administrator
fisted above. If compliance is determined in this investigation and no corrective actions
are required, consider this case closed.

Pursuént to Title 5, California Code of Regulations Section 4665, either party may .
request a reconsideration: ‘

(a) Within 35 days of receipt of the Department investigation report, either
party may request reconsideration by the Superintendent. The request for
reconsideration shall designate the finding(s), conclusion(s), or corrective
action(s) in the Department's report to be reconsidered and state the
specific basis for reconsidering the designated finding(s), conclusion(s) or
corrective action(s). The request for reconsideration shall also state
whether the findings of fact are incorrect and/or the law is misapplied.

(b) Within 35 days of the receipt of the request for reconsideration, the
Superintendent or his or her designee may respond in writing to the
parties modifying the specific finding(s), conclusion(s), or corrective
action(s) for which reconsideration is requested, or denying the request for
reconsideration. Pending the Superintendent's reconsideration, the
Department report remains in effect and enforceable.

A request for reconsideration must be postmarked 35 days from the receipt
of the investigatory report.

If you have any questions regarding this report, please contact Focused Monitoring and
Technical Assistance Unit One at 916-324-8898.

Sincerely,

Mary Hudler, Director
Special Education Division

MJH:rs
Attachment

cc:  Sue Spears, Director, Educational Equity Compliance Office, Los Angeles
Unified School District
Donnalyn Jaque-Anton, Associate Superintendent, Special Education Division,
Federal and State Programs, Los Angeles Unified School District

)
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Deborah Dorfman Lee Baca, Sheriff of Los Angeles

(Complainant) County Sheriff's Department
(County Agency)

Various 4700 Ramona Boulevard

(Student) Monterey Park, CA 91754
(Address)

Nan Jackson Darline P. Robles

Matt Hill (Superintendent)

(Investigators)
Los Angeles County Office of
Education
(Public Agency)

9300 Imperial Highway
Downey, CA 90242
(Address)

Ramon Cortines
(Superintendent)

Los Angeles Unified School
District
(Public Education Agency)

333 South Beaudry Avenue 24™
Fir.
Los Angeles, CA 30017

Barbara Nakaoka
(Superintendent)

Hacienda La Puente Unified
School District
(Public Education Agency)

15959 East Gale Avenue

City of Industry, CA 91746
(Address)
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Sandra Bridges
(Director)

Puente Hills Special Education
Local Plan Area
(Public Agency)

1830 Nogales Street
Rowland Heights, CA 91748

Robert Farran
(Director)

Southwest Special Education
Local Plan Area
(Public Agency)

1401 Inglewood Ave
Redondo Beach, CA 90278
(Address)

Board of Supervisors
l.os Angeles County
(Public Agency)

Kenneth Hahn Hall of
Administration

500 West Temple Street
Los Angles, CA 90012
(Address)

l.os Angeles
(County)
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ALLEGATIONS:

1.

Failure to provide notice of procedural
safeguards when an individual with
exceptional needs reaches the age of 18

. Failure to ensure that the IEP team reviews

the child's IEP periodically, but not less than
annually

. Failure to adhere to interim placement

requirements

. Failure to provide prior written notice when -

initiating, changing or refusing identification,
evaluation, educational placement or
provision of FAPE (free appropriate public
education)

. Failure to systematically seek out all

individuals with exceptional needs from ages
birth through 21 years of age (Closed

- Allegation)

CITATIONS:

California Education Code
(EC) Section 56041.5

34 Code of Federal
Regulations (CFR) Section
300.324(b) (1)(i)

EC Section 56325(a)

34 CFR Section 300.503(a) (1)

EC Section 56300
(Closed Citation)

METHOD OF INVESTIGATION

During the course of the investigation telephone interviews were conducted with the
following individuals: :

+ Disability Rights Legal Center (DRLC) attorneys, Anna Riveria and Carly -

Munson, March 13, 2009,

+ Outside counsel lead attorney Paul Beach, representing the Los Angeles County
Sheriff's Department (LACSD) on March 19, 2009.
« Kevin Kuykendall, Supervising Intake Lieutenant at the Los Angeles County Jalil

(LACJ) on March 23, 2009.

¢ Zandra Black of the California Department of Education (CDE) Financial and

Fiscal services on March 26, 2009.

¢ Sue Spears, Director of Educat:onal Equity and Compliance Office (EECO) of
Los Angeles Unified School District (LAUSD) on April 1, and May 5, 2009.
« Sergeant Christine Baker at the LACJ on May 5, 2009.
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On April 8, 2009, the CDE investigators conducted an onsite visitation to the LACJ. The
onsite visitation included staff interviews and observations of the LACJ Intake system,
and the basic educational classes conducted by Hacienda La Puente Unified School
District (HLPUSD). Interviews were held with the following LACJ staff. Justin Clark,
outside counsel representing the LACSD; Lt. Robby {belle, Lt. Kevin Kuykendall, and
Sergeant Christine Baker.

_Requests for Information regarding the complaint were forwarded on February 5, 2009,
to applicable parties identified by the Complainant. The Los Angéles Unified School
District (LAUSD) was identified as an applicable party by the California Department of
Education (CDE). The following applicable parties were notified by mail by CDE:

Lee Baca, Sheriff of LACJ

Ramon Cortines, Superintendent of LAUSD

Barbara Nakaoka, Superintendent of HLPUSD

Sandra Bridges, Director of Puente Hills Special Education Local Plan Area

(SELPA)

« Darlene Robles, Superintendent of Los Angeles County Office of Education
(LACOE) .

¢ Bob Farran, Director of Southwest SELPA; and the Board of Supervisors of Los

Angeles County. '

The February 5, 2009, Request for Information to all applicable parties included the
following issues germane to the complaint:

How information about 18-22 year olds with current IEPs is transmitted to the jail;
How the intake system works at the County Jall;

How incarcerated detainees eligible for special education get served, once
identified;

What entity would provide and monitor the special education services;

What District or County entities would be identified as respondents in the
provision of FAPE to the incarcerated detainees eligible for special education
services.

Responses to the complaint were submitted by HLPUSD, Puente Hills SELPA, LAUSD,
Office of the County Counsel representing the LACSD, LACOE, and Southwest SELPA.
Additional documents include copies of the two student IEPs of this complaint provided
by DRLC, a copy of the December 23, 2008, Due Process hearing filed by the
Complainant on behalf of the two students; and a copy of the subsequent motion to
dismiss the Due Process hearing granted on February 9, 2009.

Allegation Five was deleted from the investigation as it is not relevant to the
circumstances of the complaint. The obligation to make a FAPE available does not
apply to those individuals who were not identified as having a disability, and did not
have an |EP prior to their incarceration in an adult correctional facility. It does apply to .
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an individual who was identified as having a disability, and had received services in
accordance with an 1EP, but who left school prior to their incarceration. The referenced
citation is 34 CFR Section 300.102.

All allegations, One through Four, were aggregated as they were derived from the same
source on which the complaint is based. The complaint focuses on how detainees in the
LACJ, eligible for special education, are identified and subsequent special education
services provided. Therefore, it would follow that if the complaint is premised on the lack
of a system to identify and provide services, all allegations would be subject

to the same application.

Background Information

The Disability Rights Legal Center originally filed due process complaints with the Office
of Administrative Hearings (OAH) on behalf of the two named students in December of
2008. The due process complaints alleged the systemic failure of various public
agencies to identify and serve eligible adults in the LACJ; however, OAH dismissed
those systemic allegations for lack of jurisdiction. OAH also dismissed various named
agencies on the grounds that each dismissed agency was not responsible for providing
a free appropriate public education to the named individual students. CDE thereafter
opened a state compliance complaint on January 14, 2009, regarding two individuals,
ages 18 and 19 detained in the LACJ who allegedly had recsived special education
services and had an IEP prior to their arrest. For purposes of the investigation, CDE
utilized the assertions in the due process complaint filed by DRLC that neither student
received special education services nor had the opportunity to access such services
during their incarceration period in the LACJ. The Complainant further alleges that
currently there is no intake system or method of identifying individuals, ages 18-22, who
are eligible for special education services at the LACJ site. Although DRLC never
formally filed a compliance complaint with CDE, for purposes of this report, DRLC will
be referred to as the Complainant.

ALLEGATIONS ONE, TWO, THREE, and FOUR

Position of the Parties

1. In a due process hearing request received January 8, 2008, by CDE, the
Complainant representing DRLC alleges:

Youth, eligible for special education and detained in the Los Angeles
County Jail (LACJ) . . . are not afforded special education and related
services to which they are entitled to by law. Nor are these youth made
aware of their right to receive special education services while
incarceraled or provided notice of their procedural rights . . .

[0
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2. InaFebruary 11, 2009, written response from the Puente Hills SELPA, the SELPA
Director asserts, “The districts within the Puente Hills SELPA as well as the Puente
Hills SELPA itself do not have the obligation to provide special education services to
eligible adults, ages 18-22, and who are currently in the Los Angeles County Jail.”

3. InaFebruary 23, 2009, written response, the Director of Special Education of
HLPUSD states, “In regard to each of the allegations in your letter, Hacienda La
Puente School District Unified asserts that it is in compliance.”

4. In a February 23, 2009, response letter from the LA County counsel representing
Sheriff Lee Baca of the LACJ, the County counsel states:

it should be noted that Sheriff Baca is an enthusiastic proponent of
educational oppartunities for inmates and detainees in the County jails, -
and he wishes to cooperate to any extent possible in the provision of
special education services to qualified individuals housed in County

Jail facilities. '

5. In a March 4, 2009, written response from the EECO of LAUSD, a coordinator
states. “The Los Angeles County Sheriff's Department is responsible for maintaining
the county jails and its inmates. As part of that responsibility, it must also make
available an inmate education program.”

6. An April 15, 2009, facsimile from a law firm representing LACOE, states their
position as, "LACOE is in compliance regarding the . . . allegations, LACOE was not
the local educatnon agency responsible for making demsmns regarding the provision

of a FAPE."

7. Inan April 15, 2009, facsimite from a law firm representing Southwest SELPA, their
response asserts, “The Southwest SELPA is in compliance regarding the .
allegations. The Southwest SELPA is not the public educational agency responsible
for making decisions regarding . . . the named Complainants or any other unnamed
individual currently being detained in a Los Angeles Jail facility.”

8. On May 8, 2009, LAUSD provided an additional written response
from Sue Spears, Director of EECO. The response included additional
background, analysis and a conclusion as to why HLPUSD should be
the responsible LEA for the LACJ facility and all other County Jails that HLPUSD
serves. The relevant content of the response states:

The CDE should require that the Hacienda La Puente Unified School
District (HLPUSD) fuffill its contract with the Los Angeles County Sheriff's
Department/Los Angeles County by providing educational services to
meet the needs of all [LACJ] inmates, mcludmg those eligible for special
education and related services
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Evidentiary Findings of Fact

8. A November 11, 2008, correspondence from the Complainant is addressed to the
following parties: the Sheriff of the LACJ, the Superintendent of Public Instruction of
CDE, the LACOE Board of Supervisors, the Superintendent of LACOE, the
Superintendent of HLPUSD, the Puente Hills SELPA Director, and the Southwest
SELPA Director. The Complainant asserts:

We write on behalf of our clients, [Named] all of whom are currently

detained in LACJ facilities and who are eligible for special education

services under relevant state and federal laws, and on behalf of those

who are similarly situated. These youth are detamed in the Men's Central

Jail facility operated by the Los Angeles, County Sheriff's Department

and the County of Los Angeles. Although, [Named detainees] are entitled

to receive special education services at the LACJ, they have not been
provided with any such services, in addition, those individuals similarly
situated to [Named detainees] have been denied special education because
the LACJ system, as a whole, does not provide special education to detainees.

10. In a November 20, 2008, response to the DRLC, the Los Angeles County Counsel
representing Shetiff Lee Baca of the LACJ, and the Los Angeles Board of
Supervisors states:

As you recognize in your letter, the provision of special education services
in the jail requires a coordinated effort by several participants. The Los
Angeles County Sheriff's Department stands ready and willing to facilitate
the provision of special education services to qualified individuals housed
in the County Jail facilities, The Sheriff's Department, however, is not
responsible for the evaluation of pupils, the development of individualized
education plans, or the implementation or monitoring of said plans.

It is our intention at this time to meet with representatives of the State and
local agencies responsible for the provision of special education services
to determine how best to facilitate those services in the jails. Until we have
had an opportunity to have those discussions, we are not in a position to
respond to the specific demands set forth in your letter,

11. In a February 11, 2009 response letter from the Puente Hills SELPA, the SELPA
Directors affirms:

The districts within the Puente Hills SELPA as well as the Puente Hills
SELPA itself do not have the obligation to provide special education
services to eligible adults, ages 18-22, and who are currently in the
[LACJ]. This determination is based upon these
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particular students not having established residency by the student

and/or their parent(s) within the districts’ and SELPA geographic
boundaries. At this time, neither district within the geographic

boundaries of the Puente Hills SELPA have knowledge of any eligible
adults, ages 18-22 nor currently in the [LACJ], who

have an established residency within either district or who have requested
continuance of special education and related services. For the two students
in question ...a review of records indicates that residency prior to their
incarceration was established in another district and SELPA and that there
is no connection or history of residency between these two individual students
and the Puente Hills SELPA, the Hacienda La Puente USD, or the Rowland
usD.

12. The February 23, 2009, response letter from HLPUSD continues:

.. . in the recent due process cases, Hacienda La Puente Unified School
District was appropriately dismissed as a party and is not currently identified
as a respondent in any due process case regarding the provision of FAPE
to incarcerated adults who are eligible for special education . . . the judge
hoted that the only connection between Hacienda and the LACJ system is
the contract that the district has to provide adult education within the jail
system . . . At this point in time, the District has no knowledge of any IDEA
eligible adult, age 18-22, incarcerated within the [LACJ]

system, who has established residency within the HLPUSD. Also,

please be aware that none of the [LACJ]s are located -

within the boundaries of the Hacienda La Puente USD [Respondent’s
emphasis].

The Los Angeles County Sheriff's Department has had, and continues to
have complete control and responsibility with regard to processing,
classifying and placing incarcerated adults,

There is currently no inmate attending contracted educational classes
that has requested HLPUSD to access their IEPs for their program in
jail, since HLPUSD is not the special education service provider for

the jails . . . HLPUSD does not take part in the intake process and does
not have firsthand knowledge of the process LASD uses to have |IEPs
transmitted to the jail.

13. A February 23, 2008, response letter to CDE from the LA County counsel
representing Sheriff Lee Baca of the [LACJ], the County counsel states:

it should be noted that Sheriff Baca is an enthusiastic proponent of

educational opportunities for inmates and detainees in the County jails,
and he wishes to cooperate to any extend possible in the provision of
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_ special education services to qualified individuals housed in County Jail
facilities...the Los Angeles County Sheriff's Department (*LASD") is not
a public education agency. The LASD is a law enforcement agency which
operates County jails. The institutional, and individual, expertise needed
to develop, implement and monitor Individualized Education Programs
("IEPs"), and other special education services, is appropriately placed
elsewhere, :

The LASD did not fail in any duty to provide notice of procedural
safeguards . .. because that duty is specifically assigned to "the local
education agency [LEA].”

The LASD did not fail in any duty to ensure that the IEP team review
the child’s |[EP periodically, because the LASD is not a member of any
“IEP team,” nor does it have any administrative oversight of any IEP team,

The LASD did not fail in any duty to adhere to interim placement
Requirements . . . because that duty is again specifically assigned to
the "local education agency.”

The LASD did not fail in any duty to provide prior written notice
regarding FAPE, because the LASD has neither proposed nor refused
to initiate or change the identification, evaluation, or educational
placement of a child or the provision of FAPE to a child.

14. A review of the contract agreement, established in 1973, with HLPUSD and the
LACSD reveals that Los Angeles County entered into an agreement with HLPUSD
to establish, supervise and maintain classes for Adult Education and to provide ,
testing, guidance and educational-vocational counseling services to inmates in the
LACSD. The content of the agreement makes no provision for the authorization of
special education services, The agreement authorizes the Sheriff to execute the
educational services contract with HLPUSD. The agreement is signed by the Los
Angeles County Board of Supervisors.

15. A website for HLPUSD shows that the District operates the largest inmate education
program in the United States, serving 123,000 students annually in nine [LACJ]s.
The Correctional Education Division is fully accredited by the Western Association of
“Schools and Colleges and each instructor holds a California Adult School teaching
credential. HLPUSD claims the attendance of incarcerated adult students and
receives apportionments of state funds for providing those services pursuant to the
laws related to adult education.
16. A March 4, 2009, letter from the LAUSD coordinator of the EECO provides the
following response: '

The Los Angeles County Sheriff's Department is responsible for maintaining

14
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17.

18.

19,

the county jails and its inmates (Ca. Govt. Code 26600 and 26605). As
part of that responsibility, it must also make available an inmate education
program (15 CCR Section1061). The LA County Sheriff's Department has
elected to contract with the Hacienda La Puente Unified School District
(HLPUSD) to provide education services to the inmates of the County Jails.

The Puente Hills SELPA. . . is the government entity tasked with ensuring
HLPSUD’s compliance with Federal and State regulations regarding

special education services (EC Sections 56195, 56195,1and 56205).

Both HLPUSD and Puente Hills SELPA are governmental agencies

receiving federal funding to provide those services. School districts,

in their role as public entities who receive federal financial funds, must

comply with Section 504's nondiscrimination requirements and are required

to provide students with disabilities “a free appropriate public education" FAPE.

Therefore, the Los Angeles Unified School District is not the responsible
party for providing the special education and related services to inmates
of the County Jail who are between the ages of 18-22 years old and have
a current IEP, as listed in CDE's request for information.

In a telephone interview with the Complainant attorneys representing DRLC on
March 13, 2009, the attorneys expressed their views relating to their clients and
other students similarly situated in the LACJ that were not provided special
education, although eligible. The attorneys indicated that they had notified the LEA
regarding their clients who resided in the LAUSD boundaries, and that they had
notified all applicable parties prior to the Due Process filing in their November 11,
2008, correspondence. The attorneys stated that they were aware that the LACJ had
some form of Intake, but were not sure of the content. The Complainant attorneys
stated that they had knowledge 'that their clients had filed a grievance with the LACJ
complaining about their rights to receive services, and they also had sent letters to
LAUSD requesting services at that point in time for their clients. The Complainants
refused ta provide CDE with proof regarding the inmates’ complaints filed at LACJ,
and evidence of the letters sent to LAUSD requesting special education services.

In a March 19, 2009, telephone interview with outside counsel representing LACJ,
the attorney indicated that Sheriff Lee Baca wanted to cooperate with CDE to extend
the provision of special education services to eligible individuals housed at the

LACJ.

In a March 23, 20089, telephone interview held with the LACJ Intake coordinator, the
coordinator indicated that the Intake system currently used is a computerized
program called Northpoint and includes a questionnaire asking 16 questions to
determine the security level of the detainee. The Levels range from 1 to 8, with 1
being the lowest security level and 9 being the highest security level risk. The Intake

31
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21.

coordinator states that it is possible that a pen and paper method could be used to
ascertain if the detainee between18-22 is eligible for special education services.

In an April 1, 2009, telephone exchange with CDE, Sue Spears, the Director of the
EECO of LAUSD, the Director asserts that HLPUSD should be responsible for
providing special education services since they are already contracted to provide a
basic education program at the LACJ and receive the funding to support the
educational program. The Director indicated that she had no knowledge of DRLC
requesting special education for the two named clients, but that information would
more than likely be in the District legal office of the general counsel.

A review of the last {EP for student 1 reveals:

A triennial IEP was held for student 1 on November 26, 2007. The triennial

IEP indicates the student resides within the boundaries of LAUSD and attended
Locke High School. The IEP team requéested an Opportunity Transfer for the
student to be placed at Gardenia High School within LAUSD, for behavioral

and safety reasons. The |EP states that the student is an 18 year old male and
in grade 12. The IEP indicates that the parent participated, but the IEP does not
document that the student was in attendance. The |IEP content includes a
transition plan for postsecondary purposes, and-a behavior support plan for
attendance and safety issues. The student was identified as eligible for special
education services under specific learning disability.

22 A review of the last IEPs for student 2 reveals:

An annual |EP was held on August 24, 2007, and an IEP addendum was

held on May 5, 2008. Both IEPs were developed by LACOE while the student
was incarcerated in the Barry J, Nidorf Juvenile Hall. Each [EP indicates that
the student's District of residence is LAUSD. At the time of the August 24, 2007,
|EP, the student was 17. The IEP indicates that the age of majority was
discussed and acknowledged by the parent/guardian, who attended the IEP.
The student attended the annual |EP and provided his signature.

The May 5, 2008, IEP addendum was held to address behaviors that were
impeding the student's ability to access instruction in special education. At the
time of the addendum [EP, the student was 17.11 months. The parent attended
the IEP. The student did not attend the May 5, 2008, IEP as he was in
lockdown. The student continued to be identified as eligible for special
education services under specific learning disability.

23, During the onsite April 8, 2008, interview with Lt. Kuykendall at the LACJ, he

explained how the current Intake system works. CDE staff observed three detainees
being processed. The detainees were on the outside of a clear glass partition, with
the LACJ staff on the other side, Sixteen questions were asked of each detainee.

[0
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24.

25,

26.

The answers to the sixteen questions are used to determine the level of security
needed for the detainee. Lt. Kuykendall stated that in February of 2009, the Intake
system at the LACJ added a four part questionnaire that asks the detainee about
participation in special education, and where they last attended school. After the
questions regarding special education are answered, that information is forwarded
by LACJ staff to the detainee’s last school of attendance to verify the detainee’s
eligibility for special education services.

In the April 8, 2009, onsite interview, Sergeant Christine Baker, of the LACJ stated
that there was no grievance or complaint filed by either detainee identified as a client
as part of the state complaint. Every grievance or complaint filed by any inmate
becomes part of the detainee’s data sheet. Sergeant Baker further stated that no
such grievance or complaint showed on either detainee’s data sheet found on the

computer.

A review of the inmate data sheets of both detainees by the state investigators on

. April 8, 2009, verified that no grievance or complaint had been filed by either

detamee

An April 15, 2009, facsimile from the law firm representing LACOE, states:

LACOE is in compliance regarding the . . . allegations. LACOE was not the
[LEA] responsible for making decisions regarding the provision of a [FAPE] to
either of the named Complainants or any other unnamed individual currently
being detained in a Los Angels County Jail facility.

... LACOE has an affirmative duty to ensure that individuals housed in a
juvenile hall facility and attending juvenile court school within the geographic
boundaries of the County of Los Angeles have access to appropriate

special education and related services.

. However, LACOE does not have a statutory duty to ensure the provision
of special education and related services to individuals detained in a Los
Angeles County Jail facility . . . The duties imposed upon LACOE by California
Education Code § (Section) 56140 (a) are clearly directed towards youth who

are attending juvenile court schools. This is a major distinction which the
attorneys for the Complainants in this matter have attempted to blur by
misrepresenting LACOE's obligations as being towards all individual who are in
detention. None of the Complainants in this matter are currently being detained
in a juvenile hall facility which has a juvenile court school component. They are
all housed in adult facilities operated by the [LACJ] system
which is not comparabie to the juvenile hall system. As such LACOE is not
an LLEA responsible for making decisions regarding the provision of FAPE
to any individuals detained in a [LACJ] facility.
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27. Inan April 15, 2008, facsimile from the law firm representing Southwest SELPA, the
response states:

The Southwest-SELPA is in compliance regarding . . . allegations. The
Southwest SELPA is not the public educational agency responsible for making
decisions regarding the provision of a [FAPE] to either of the hamed
Complainants or any other unnamed individual currently being detained ina

[LACJ] facility.

At no time relevant to the complaints filed in this matter did the Southwest
SELPA offer or assume responsibility for providing the educational services
alleged to be denied to either the named or unnamed individuals being
detained in'a [LACJ] facility . . . The responsibilities of the

Southwest SELPA are solely administrative in nature and do not include

the direct provision of services to individuals or the development of individual
education programs for individuals. The Southwest SELPA is an administrative
agency which helps to coordinate regional special education services between
its members. :

.. . Also, since the Southwest SELPA is not the responsible lead education
agency for the adult individuals incarcerated in [LACJ],
it has no input as to any change or refusal regarding identification, evaluation,
educational placement or provision of FAPE; therefore, it is not required'to
provide prior written notice to these individuals. Finally as the Southwest
SELPA is not responsible for the educational program of the adult individuals
incarcerated in the [LACJ]s, and it is not present at the
[LACJ] facilities, it is beyond any reasonable expectation
to hold the Southwest SELPA accountable for a systematic approach to
seek out all individuals with exceptional needs that are currently incarcerated
in a Los Angles County Jail. :

28. In a subsequent telephone conversation with Sergeant Christine Baker held on
May 5, 2009, she indicated that Student 1 was no longer at the L. ACJ, but was in
custody release to another law enforcement agency. The date of custody release
for Student! was February 13, 2009. Sergeant Baker further stated that Student 2
was transferred from LACOE on June 20, 2008, directly to LACJ, where

he is still incarcerated.

29. In conjunction with a May 5, 2008, conversation with Sue Spears,
Director of EECO of LAUSD, the CDE received a facsimile dated May 6, 2009, that
contained letters of Demand from DRLC dated February 12, 2009, requesting that
LAUSD provide services to the two named individuals in this complaint.
Additionally, the facsimile contained response letters dated February 20, 20089,
from LAUSD to DRLC, The February 20, 2009, response letters indicate that the
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District is "currently reviewing your request regarding this matter and will respond
to you shortly.”

30. InaMay 8, 2009, facsimile from LAUSD, signed by Bonnie Baswell, Coordinater for
EECO provides evidence that information regarding the student's reaching the age
of majority was provided of the age of majority to Student 1 on his IEP dated
November 17, 2004. Student 1 and his parents were in attendance and signed that
they received the “ITP and You pocket guide”. The student was 15.4 years old at the
time of the IEP. -

State Requirements

EC 56041.5 When an individual with exceptional needs reaches the age of 18, with the
exception of an individual who has been determined to be incompetent under state law;
the local educational agency shall provide any notice of procedural safeguards required
by this part to both the individual and the parents of the individual, All other rights
accorded to a parent under this part shall transfer fo the individual with exceptional
needs. The local education agency shall notify the individual and the parent of the
transfer of rights.

EC 56041 (a) For nonconserved pupils, the last District of residence in effect prior to the
pupil's attaining the age of majority shall become and remain as the responsible local
educational agenocy, as long as and until the parent or parents relocate to a new district
of residence, At that time, the new district of residence shall become the responsible
local educational agency.

Findings of Fact

1. Student 1 had an IEP prior to his incarceration, The date of his last IEP was
November 26, 2007, The |EP was developed by LAUSD. The student was 18 at the
time of the November 26, 2007, IEP. The parent attended the IEP. There was no
evidence that the student attended the November 26; 2007, IEP. A "Demand"” letter
was sent to LAUSD on February 12, 2009, from DRLC on behalf of Student 1
indicating the location of the student and his desire to receive services. LAUSD
responded on February 20, 2009, informing DRLC that they "would be getting back
to them shortly.” Upon his custodial release to another law enforcement agency on
February 13, 2009, DRLC has not notified LAUSD as to the current location of the

student,

2, Student 2 had an |EP prior to his incarceration. The dates of his IEPs were August

24,2007, and an addendum IEP on May 5, 2008, Both 1EPs were developed by
LACOE while the student was incarcerated in the Barry Nirdorf Juvenile Hall. The
student did not attend the May 5, 2008, addendum [EP as he was in lockdown as
verified by the |EP team comments. This student was transferred directly from
LACOE to LACJ without being released to the community. A "Demand” letter was
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sent to LAUSD on February 12, 2009, from DRLC on behalf of Student 2 indicating
the location of the student and his desire to receive services. LAUSD responded on
February 20, 2009, informing DRLC that they “would be getting back to them
shortly.” Currently the student is incarcerated at the Men's Central Jail.

. HLPUSD has a current contract with the LACJ to provide elementary and secondary
educational services to inmates in basic, required, and elective subjects, but that
contract does not expressly include special education services. LACJ currently
questions incoming inmates regarding special education received in the past and
contacts the last LEA that served the inmate, However, LACJ does not directly
provide or contract for special education services to inmates.

. Both students are over the age of 18, and have not exited special education, or
graduated with a diploma. Student 1 and his parents wete notified by LAUSD
regarding his transfer of age of majority rights on November 17, 2004 |EP. Student 2
and his parents were notified of his transfer of age of majority rights on August 24,
2007 IEP.

. The Director of EECO of LAUSD was contacted on April 1, 2008, by the state
investigators regarding the two individuals named in this complaint. The Director
indicated that she had no knowledge of DRLC requesting services for their clients,
the two individuals named in the complaint. ‘

. Sue Spears, the Director of EECO of LAUSD, was again contacted on May 5, 2009,
and she indicated that she was aware of DRLC's demand letters, and would make
the letters available to the state investigators.

. Subsequently, Sue Spears sent the state investigators a facsimile on May 6, 2009,
with copies of the DRLC demand letters, and LAUSD's response to the demand

letters.

. LAUSD's response letter of February 20, 2009,'indicates‘ that they are currently
reviewing DRLC's February 12, 2009, request regarding this matter and “would
respond to them shortly.”

. As of May 8, 2009, to the state investigators’ knowiedge, the DRLC has not made
any subsequent demands to LAUSD or any other LEAs, since the February 12,
2009, demand letters. }

Conclusion:

Eligibifity: State and federal laws state that individuals with disabilities who_ére

identified as needing special education instruction and refated services continue to be

eligible for those services from age 3 until they reach the age of 22, (£G Section 56026)
(c); 34 CFR Section 300.101(a).) There is a specific exception for individuals -

920
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incarcerated in adult correctional facilities who were not identified for special education
before the age of 18. However, that exception does not apply in this case. There is no
other express exception that would make incarcerated adults ineligible for special
education if they were identified before age 18. Therefore, Students 1 and 2 in this case
are still eligible to receive the services required by their current IEPs.

Residence: As a general rule, the local education agency (LEA) of a student's parents'
residence is required to provide the procedural safeguards and special education
services necessary for FAPE as described in the student's IEP. (£C Section 48200)
Education Code Section 56041 states that, if the IEP team determines that a student
needs special education after turning 18, responsibility for providing special education
and related services between the ages of 18 and 22 shall be assigned to the “last
district of residence in effect prior to the pupil’s attaining the age of majority.” When a
student turns 18, the last LEA of the parents' residence is required to notify the student
and the parents that all of the parents’ procedural rights have transferred to the student
{EC Section 56041.5). Although the parents’ rights regarding participation in the [EP
process transfer to the student at age 18, it appears that an adult student's responsible
LEA continues to be the district of the residence of the parents under Section 56041. In
the instant case, since the parents of Students 1 and 2 are residents of LAUSD, that
district is responsible for providing FAPE.

No statute indicates how an LEA is supposed to locate and serve a student over 18 who
has left public school. It seems reasonable to imply that such individuals have the duty
to inform the appropriate LEA of their location and their continued desire to receive
instruction and services after age 18. Once on notice, the responsible LEA has the duty
to provide the required instruction and related services or to pay for the provision of
services. (EC Section 56041(a) '

All individuals with |EPs are required to have transition plans developed by their 16"
birthday. Such plans must be developed by the IEP team to determine what services a
student will need-to transition to post-school activities, including adult education, (EC
Section 56345.1(a)(1); 34 CFR Section 300.43(a)(1).) LEAs that offer adult education
are authorized to also provide special education and related services through adult
education programs. (EC Section 52570) In the instant case, Students 1 and 2 should
have transition plans that include adult education if they have not graduated or been
exited from special education. Those transition plans should be consistent with any
educational program offered to adults in the county jail.

Adult Education; County sheriffs operating county jails are authorized to offer adult
education services to prisoners or to contract with local education agencles for such
services. (Penal Code Section 4018.5.) Pursuant to regulations promulgated by the
State Department of Corrections and Rehabilitation, county jail administrators are
required to implement an inmate education program either directly or through
appropriate public officials. Administrators may establish reasonable criteria for eligibility
in order to maintain security. (15 California Code of Regulations (CCR) Section 1061;

pa
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Penal Code Section 6030.) LACJ offers an adult education program to inmates and
contracts with HLPUSD to provide those services. LACJ has also changed its intake
process to identify inmates with current IEPs and now informs the last LEA of the
inmate's desire to receive special education services while in the jail. LACJ identified
Students 1 and 2 in the instant case and notified LAUSD of their incarceration.

Responsibility for providing FAPE: The county jails must provide general education
services to inmates and all incarcerated individuals. The county jails also have a legal
obligation to assure that special education setvices are provided to adult inmates who
continue to be eligible after age 18. However, no law specifically assigns to county jails
the obligation to directly provide or pay for special education. Absent such a specific
assignment, the law assigning responsibility to the LEA of the inmate’s parents’
residence govemns in this situation. Since the county jails have immediate control over
the inmates, they are able to identify the eligible inmates and notify the LEA of
residence of the need to provide services in the jail. LACJ appears to have fulfilled that
obligation in this case and has instituted an intake process for the future. It is incumbent
upon LACJ and any responsible LEA to jointly determine how to provide services in a
centralized and coordinated manner to the many individuals who pass through the
system. LACJ and any responsible LEA could provide appropriate services by
contracting with a single LEA or SELPA.

~ Student 1 is eligible for special education based on an existing IEP developed through

LAUSD on November 26, 2007, His parents reside within the boundaries of LAUSD.
Student 1 was entitled to receive the instruction and services required by his |EP while
incarcerated in the LACJ. DRLC notified LAUSD of his incarceration and his desire to
receive continued services on February 12, 2009. By the time LAUSD was notified,
Student 1 was in the process of being released from the LACJ, and was released on
February 13, 2008, and has not, since his custodial release, made his location known to
LAUSD or been available to receive services. Student 1 has an obligation to make his
location known to LAUSD and to be available for services, If Student 1 becomes
available, LAUSD will be required to implement the last IEP or to reconvene an |EP
team to determine if services continue to be necessary and what placement is
appropriate, LAUSD has not to date denied Student 1 services.

Student 2 was a resident of LACOE while he was incarcerated in Juvenile Hall and his
IEP developed by LACOE remains his current IEP. Upon his release from Juvenile Hall,
Student 2 went directly to the LACJ, where he still resides. Since Student 2 is now over
18 years of age and his parents reSIde within LAUSD, LAUSD is responsible for
providing Student 2 with FAPE. DRLC notified LAUSD of his incarceration and his
desire to receive continued services on February 12, 2009. LAUSD responded to DRLC
on February 20, 2009, indicating that they were aware of Student 2. LAUSD has not
provided any services to Student 2 in the county jall.

Transfér of rights to student: Education Code §56041.5 states that, when a student
"reaches the age of 18," the responsible LEA must give both the parents and the
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* student notice of transfer of rights. In the instant case, Students 1 and 2 and their
parents were informed of the transfer of rights at |EP meetings prior to their 18"
birthdays. While that does not comply with the literal wording of the statute, it appears
that Students and their parents had adequate actual notice of the transfer of rights to
allow them to make requests for further services after age 18. Therefore, LAUSD and
LACOE complied with the requirement of EC Section 56041.5. In the future, any notices
required must be sent to Students 1 and 2 at their current addresses, if known, but not

the parents.

LAUSD is the responsible LEA. LAUSD has failed to offer FAPE to Student 2 and has
failed to adopt written policies and procedures for providing services to inmates of LACJ
after notification of their eligibility and incarceration. LACJ has an obligation to identify
the responsible LEA for an eligible inmate and to assure that appropriate services are
provided while the inmate is incarcerated. In the instant case, LACJ complied with that
obligation and has a procedure in place to assure future compliance.

REQUIRED CORRECTIVE ACTIONS

1. By December 30, 2009, the LAUSD will adopt written policies and procedures to
ensure that inmates (aged 18-22) of the LACJ who are eligible to receive special
education through LAUSD and who request special education services will be
provided services while incarcerated in the LACJ. Acceptable evidence would
include a copy of the policies and procedures and evidence that such policies have
been provided to appropriate LAUSD personnel.

2. By August 30, 2009, the LAUSD will request an agreement with the LACJ
indicating the circurnstances under which special education services will be
provided to eligible individuals while incarcerated in the LACJ. If such agreement is
reached, a copy shall be provided to CDE. LAUSD and LACJ may contract with
another LEA or SELPA to provide those services. Acceptable evidence will include
written evidence of any agreed upon contract,

3. By April 30, 2009, LAUSD will revise their SELPA policies and procedures to
include language that provides for the procedural guarantees and services for
incarcerated detainees, 18 to 22, eligible for special education services detained in
the LACJ. Acceptable evidence would include a copy of the section of the SELPA

that reflects this revision.

4. By June 30, 2009, LAUSD will conduct an 1EP team meeting for Student 2,
perform any necessary assessments, and determine if student still qualifies for and
is available to receive special education services, and determine, if any,
compensatory services are owed to student since LAUSD acknowledged the
existence of the student on February 20, 2009.

¢
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5. Beginning June 30, 2008, the CDE will monitor the required corrective actions in
this compliance complaint for a period not to exceed one year. The period for
monitoring will include quarterly reports beginning September 30, 2008, and
subsequently each quarter following. Acceptable evidence would include a list of
incarcerated inmates who are eligibie to receive special education services and are
receiving services on a monthly basis in the LACJ. The quarterly report will reflect

the nurnber of inmates being served.

7
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Idi
JACK QO'CONNELL

Siafa Superintondent of
Public Inviruction

PHOME: {918} 319-0B00

CALIFORNIA
DEPARTMENT QF
EDUCATION

- C July 15, 2009

1430 N STREET
SACRAMENTO, Ca
?5BL4-5901

Rarmon Cortines, Superintendent

Los Angeles Unified School District
333 South Beaudry Avenue 24" Floor
L.os Angeles, CA 90017

Dear Superintendent Cortines:

SUBJECT: Request to set aside case 5-0482-08/09
STUDENT NAME: Various

This Is to inform you that your request to set aside the above referenced case has been
approved based on the. facts that all the issues in this case will be subject to a due progess
hearing. »

In accordance with 34 C.F.R. 300.152(c)(1) this case has been set aside,

If you have any questions, please contact our office at (916) 324-8898 .

Sincerely,

e

Ralph Scott, Administratar
Focused Monitoring and Technical Assistance Unit One
Special Education Division

cc:  Deborah Dorfman, Advocate, Disability Rights Legal Center
Ramon C. Cortines, Superintendent, Los Angeles Unified School District
Sue Spears, Director, Educational Equity Compliance Office
Sharyn Howell, Executive Director, Division of Special Education, Los Angeles Unified
Schoal District .
Julie Hall, Director, Litigation and Research, Office of General Counsel, Los Angeles
Unified School District .

2
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JACK O'CONNELL
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

CALIFORNIA

DEPARTMENT OF :
EDUCATION 4% ﬂ%’?

Deborah Dorfman RamonC, Cortines, Superintendent
919 Albany Street § Angeles Unified School District

Los Angeles, CA 90015 ' 333 South Beaudry Avenue, 24™ Floor
' Los Angeles, CA 90017

Amended Report

Dear Ms. Dorfman and Superintendent Cottines:

Subject: Case # S-0482-08/09 [ o b &‘WWU“ W)
STUDENT NAME: Vari )

S

The California Department of Education, Special Education Division, completed the
investigation of the above complaint received on January 14, 2009, alleging the Los
Angeles Unified School District (LAUSD) violated federal and state laws and regulations
pertaining to the education of students with disabilities.

*NOTE.: New information is bolded. Deleted or changed information is identified
with sfrike through marks,

If you have any questions regarding this report, please contact Focused Monitoring and
Technical Assistance Unit One, at 916-324-8898,

Sincerely,

-
o

Mary Hudler Dxreotor %“
Special Education Division

MJH:rs
Attachment

cc:.  Sue Spears, Director, Educational Equity Compliance Office, Los Angeles
Unified School District
Sharyn Howell, Executive Director, Division of Special Educafipn
Unified School District } A Lﬁ? %@W‘ oot
Gloria Lopez, SELPA Director, Los Angles Unified School Distrvct asnvi

! O’.l\ \v/‘vnn\q
\ AHIERAANIVIE AP

o b ah e

6 A

1430 N STREET, SACRAMENTO, CA 95814.590) + 916.319-0800 » WWW,CDE.CA.GOV
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student notice of transfer of rights. In the instant case, Students 1 and 2 and thelr
parents were informed of the transfer of rights at [EP meetings prior to their 18
birthdays, While that does not comply with the literal wording of the statute, it appears
that Students and thelr parents had adequate actual notice of the transfer of rights to
allow them to make requests for further services after age 18. Therefore, LAUSD and
LACOE complied with the requirement of £C Section 56041.5. In the future, any notices
required must be sent to Students 1 and 2 at their current addresses if known but not
the parents.

LAUSD is the responsible LEA. LAUSD has failed to offer FAPE to Student 2 and has
failed to adopt written policies and procedures for providing services to inmates of LACJ
after notification of their eligibility and incarceration. LACJ has an obligation to identify
the responsible LEA for an eligible inmate and to assure that appropriate services are
provided while the inmate is incarcerated. In the instantfcase, LACJ complied with that
obfigation and has a procedure in place to assure future compliance.

REQUIRED CORRECTIVE ACTIONS

1. By June 30, 2010 December-30,-2008, the LAUSD will adopt written policies and
procedures to ensure that inmates (aged 18-22) of the LACJ who are eligible to
receive special education through LAUSD and who request special education
services will be provided services while incarcerated in the LACJ. Acceptable
evidence would include a copy of the policies and procedures and evidence that
such policies have been provided to appropriate LAUSD personnel.

2. By March.30, 2010 August-30,-2008, the LAUSD will request an agreement with
“the LACJ indicating the circumstances under which special education services will
be provided to eligible individuals while incarcerated in the LACJ. If such
agreement is reached, a copy shall be provided to CDE, LAUSD and LACJ may
contract with another LEA or SELPA to provide those services. Acceptable
- evidence will include written evidence of any agreed upon contract.

3. By April 30, 2010 October-30,-2008 Api-30,2008, LAUSD will revise their
SELPA pollmes and procedures to include language that provides for the
procedural guarantees and services for incarcerated detainees, 18 to 22, eligible
for special education services detained in the LACJ. Acceptable evidence would
include a copy of the section of the SELPA that reflects this revision.

4, On or before February 26, 2010 July-34,-2009, By-June-30;2008, LAUSD will

conduct an IEP team meeting for Student 2, perform any necessary assessments,
and determine if student still qualifies for and is available to receive special
education services, and determine; if any, compensatory services are owed to
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student since LAUSD acknowledged the existence of the student on February 20,
2009,

. 5. On or before February 15, 2010 July-34,-2008, Begirning-June-30;-2008, the
CDE will monitor the requured corrective actions in this compliance complaint for
a period not to exceed one year, The-period for monitoring will include quarterly
reports beginning May 15, 2010 September-36,-2008, and subsequently each
guarter following. Acceptable evidence would include a list of incarcerated
inmates who are eligible to receive special education services and are receiving
services on a monthly basis in the LACJ. The quarterly report will reflect the
number of inmates being served.
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" BEFORE THE .

OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA
In the Matter of:
STUDENT, - OAH CASE NO. 2009060442
V.
LOS ANGELES UNIFIED SCHOOL
DISTRICT.

DECISION

‘ Administrative Law Judge (ALJ) Susan Ruff, Office of Administrative Hearings -
(OAH), State of California, heard this matter in Los Angeles, California, on August 13 and
September.10, 2009, and by way of a telephone conference call in Laguna Hills, California,
on October 14, 2009. »

Carly Munson, Attorney at Law, of Disability Rights Legal Center, and Hannah |
Cannom, Attorney at Law, of Milbank, Tweed, Hadley, and McCloy, appeared on behalf of
Student (Student).” Student appeared telephonically during part of the hearing and testified
on his own behalf. S

Barrett Green, Attorney at Law, and Daniel Gonzalez, Attorney at Law, of Littler
Mendelson, appeared on behalf of the Los Angeles Unified School District (District).!

Student filed his due process request on June 5, 2009. On July 29, 2009, the parties
requested and received a continuance of the hearing. At the close-of the hearing, the parties
requested and received time to file written closing argument. The matter was deemed
submitted upon receipt of the written closing argument on October 28, 20092

! District representatives, assistants to the attormeys, and other individuals were also present for both sides
 at fimes during the case, but only the two lead attomeys for cach side are listed above.

? Student’s written closing argument has been marked as Exhibit S-36, and the District’s written closing
argument has been marked as Exhibit D-13. , . . o
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ISSUES -

1. - Did the District deny Student a free appropriate pubhc educatwn (FAPE)
since June 19, 2008, by failing:to-offer or provide Student with special education services,
including, but not hmxted to mstmonon transmon serv;ces and a]l re]ated semces?

2, Dld the Dlsmct deny Student af FAPE sinee’ Junc 19; 2008 by fa1hng fo -
comply with the procedural requirements of the Individuals with Disabilities Education Act
(IDEA), the: Cahforma Educatlon Codc and apphcable statc and federal regulatlons by

Padmg to notlfy Smdent of hlS proccdural nghts
b. Faﬂmg to adopt or deveIOp an individualized educatxon program

(IEP) for Student within 30° days of hi§ ffansfer frof the Bariy 1, N1d0rf
~ Juvenile HEIT School to the Los Angeles County I ad o June 19; 2008

ol Fatlmg o Hofd an a.rmual IEP fedrd meetmg to'reviey :
progress évalilate his need for re~assessment, 1f any and rcwse 'his edu ' t10na1
program as necded and o ’

d After Student made 2 wntten request for specxal educanon ‘
fallmg to prov1de puor wntten notice cxplaxmn g the reasons for rcfusmg such
services. ~

FACTUAL FINDINGS

1. Student is a 19-year-old man who was prewously found ehglble for, special
education and.related services, under the eligibility categones of spectﬁc learnmg dlsabﬂity
and speech and Ianguage Impanrmcnt Studcnt has an audxtory proocssmg d1sor'der’and IS, ;
significantly behind his grade 1evcl in readmg and math Student i is currently moarcerated in
the Los Angeles County Jail, awa1tmg trial. He has not rcoctvcd any spcc1al educatmn since -

he turned 18 years old. .

2. Student’ s mother has hved in Beil Cahf : "a.,.~ thhm the Junsdic‘uon of the
District, since before. Student was bom. Prior to Studerif j‘uvenllc detenmon and adult,
incarceration, he lived with his mother. The evidence is undisputed that, were Student to be
released from incarcefation, he, would once again live ;Wlth his motherin Bell, California.
Student’s father hves in Los Angeles but Student, d1 notlive thh him pnor ’c@{Student 5.

incarceration,: and his father. hasmot becn mvolved Wi Student s, eduoatlen

3. Studcnt has reoewed spec1al cduoatlon since: apprommatcly thc second gradc
" In the past, Studcnt has attended school i in the District-and had. IEPsdavclopcd by-the .

3 Some of these issues have been revised and restated for purposes of clarity.

-
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DIStﬂCt For example, in February 2005, when Student was in.the clghth grade, the D1str1<:t o
held an annual IEP for Student . L

4. At some. pomt in 2005 Student began attcndmg the Solcdad Ennohment
Action Charter Schoo] (SEA Southgate).- SEA Southgate is.a:Los Angeles County Office of
Education Charter School. Student attended SEA Southgate and rcoelved specml educatlon
. services while he attqndgad that school untxl he was arrest_ed e .

5. In Fcbruary 2006 Studcnt was: azrestcd and detalncd in Juvem]e hall In Apnl 4
2006, Studerit was educatxonally placed at the Barry J. Nidorf Tuvenile Hall School. He
remained in juvenile detention until-he was. trangferred to the adult Jall on, June; 19, 2008, He
received special education: while he was in the Juvemle facility. :

6. Student s most recent annual IEP tcam mectmg was:conducted on August 24,
2007, while Student was attcndmg at the Barry 3, Nxderf Juvemle Hall School A that ttme -
‘the Los Angeles County Office of Education wasthe.local éducational agency (LEA)
responsible for Student’s edycation and condu'cted the ;neetmg The IEP team found Student
eligible for special education and rélated i'y;ces upder the ehgx ility. éategories of spemﬁc '
learning disability and spccch and language. lmpalrment "The TEP called forft eo,c{wlett .
special education instruction in a special day class (SDC) for 240 minutes pef day, spcech
and language therapy for 45 minutes weekly, counseling 1 twice- monthly for 15 minutes per
session and behavior management twice yyeckly for'L5’ minutes pef sessior. The IEP also
called for him to recéive extended scliool vear services. The TEP ‘provided that the special
education and related services would continue for one year from the date of the TEP. The

IEP noted that Student’s triennial assessment would be due in June 2009.

7. In discussing Student s need for speolal educatlon, the IEP stated:

[Student] currcntly partlcxpatcs iri the hxghly structured and smal[ 51zcd class :
where the regu(ar education’ progr' mis 1 modlﬁed to meet the 1nd1v1duahzed ‘
needs for [Student} pet academxc' assbssment dnd ongomg ciassroorn -
observation. [Student] fieeds spcmal educatlon support t0 assist \Mth academlc
weaknesses irf suppot bf the regula¥ ‘educafith prograt.and 16 pass
. Proficiency Tests needed for graduation from high school. This is the least
restrictive environment for [Student] at this time. Upon returm to districtof
residénce a- nEW IEP w111 need 16 be’ Held to determmc the most appropnate o
fzducafczona‘d5 { mcnt w1thm that scttmg i v

8. Studcnt had motlvatlonal problcms regardmg hlS eduoanon when ‘he Was at the‘ .
juvenile facilify.: His TEP noted t«hat i frequently refused to attend Sehool and turmin”
assignments. His [EP contairied:: 4 'beliavior suppoit plat related o this’ pmblem In‘addition,’

- Student missed school when the juvenile detention facility had a “lockdown™ due to inmate
disputes.. These lockdowns might list 4 day ef dslofig asa weék dcpendnng o what the
disturbance had beeti. For exdimple, if thiere was 2 tace riot, it cotld lead to' a'Very lotig”
lockdown.

50 B

—’

’
N



»

Case 2:09-cv-08943-VBF-CT  Document 37-2  Filed 01/11/2010  Page 22 of 36

9. On May 5, 2008 an addendun to. the Augt.st 74 2007 IEP was agreed to and
signed by the Los Angeles County Office of Education and Student’s mother. -The
addendum IEP increased the amount of'counseling Student received-to 30 minutes per week
and called for a functional analysis assessment (FAA) to:be: conducted with:respect:to -
Student’s behavior. An FAA report was completed around: May.25,-2008:  The-report noted -

“two behaviors of concern - verbal/physical threats foward students and staff and that Student

frequently got out.of his:seat to walk around the.SDE o!assroom Acoordmg to’ the report, he
was oﬁ-task i class: ,.and d1d not complete school work .

10. - On June 1;‘2008 Smdent turned 18 ycars o[d On June 19 20@8 he was:.

transferred from the juvenile:facility to the Los Angeles: County Jail. Sincehis transfer to the.

jail no IEP team meetings have been held for Student and he has received no special
education or related services. The District did not provide him with a notice of his
pracedural safeguards and,did not provide him, with-& 30-day:interim [EPafter he:was -
transferred to the.adnlt jail facility, The District has riot conducted: any-assessments of hlm
since that time. -No action has been wken thh respect to the FAA completed 1 May 2008

RNy . RIS TR

11. - Student.has never- recexved a hxgh school dxploma Student w1shes to feceive a

high school dlploma to help him pursue vocational opportunities in'the’ futures Student - °
testified that he wishes to receive special educa’cxon and that he will participate in school

 lessons and complete school work if given the opportunity to do-so atithe jail. ‘Stident’s

mother believes that Student has:mafured since he went to the adult jail and now thinks more
about his future. . : : c

12, Student has aftempted to keep his educational skills current during his time in
the adult jail by reading books borrowed from other inmates or sent by his mother. His
mother also sent him a dictionary to-help-with his reading, - Both-Student and his-mother

believe thathis acadexmc Sk.luS have regresscd durmg the tlme he has: been in the Jaﬂ mthout '

special education:..

13, Student s expert Carlos Flores also believes that Student has regressed
educationally. . Flores is-a neyropsychologist licensed in California: . He has & private
psychology practice and. conducts assessments-of children and adults. He has taught college
level classes related. to; psyichology in. the past and cu'rently supervises psychology doctoral
students. He assessed Studeént and condugted-tests-in July 2009 Some of thé test scorés.

indicated that.Student has lost ground educationally; - Flores: beheves that Student 5 fallure to

receive any eduoatxon for over.a year contnbuted to that dechne

14, Flores assessment of Student took plaoe in: the attomey v1sxtatzon booth m the
_|a1[ It was a prwate booth, although there was often noisé from other inmates around them.

. Student was handcuffed to the:desk. The assessment started at 10:00 &.m. and ‘ended around

3:00 p.m. They took small breaks during. the testing, byt did not take a-long lunchbreak,
Flores believes that all the small breaks added up {0 approximately dn- hour
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[5. On February 12, 2009, Student s attormey sent a letter to the DISTILG'[ requestmg -
that Student be Drov1ded with: special education and re‘ated semees

16, On February 20 2@09 the sttnct responded thh a letter stating that it was
“currently reviewing.your.request fegarding this matter and wxll respond 0 you shorﬂy
There was no further resp@nse by the sttrxct R

17, The County of Los Angeles Ofﬁce of ‘the Shenﬁf (Shenﬁ’ s Department) has '
contracted with Hacienda La Puente Unified Schiool: Diistrict to provide adhilt éducation to
inmates in the county jails. The program includes basic elementary school subjects, required
high school subjects and electivie subjects:leadingto-elemientary schioof graduation arid/or
high school graduatlon However that oontract does notinclude specxal educa’non serv1ces
for inmates. : T SR :

‘18, Studentis currefitly classified as a'K-10 inmafe in' the Jéul which'is a hlgh '
security classification. that requires:Student to be: kept away from' the rest of the ifmate.
population,” Studént-spends.most-of his'day in his cell: Heis permitted-visitation by his -
attorney and family, He1s permxtted to have books in his cell, but there are security
restrictions on-things such-asthe types of book binding: Student 1% permltted to have pencd
and paper and is Perrmtted to wnte letters IR IR S AR

19. When Student s famxly v1sxts Student sees' thcm i the v1s1tor room., There i3
a glass window between them. His mother is permitted to stay and visit*him from a half-hour
to two hours, depending on 'whether the guards permit the longer stay. Student also has
regular telephone conversatlons w1th his mother, These calls may last from ten minutes to
two hours ' : ;

20.  The Shertﬁ‘" s Department encourages educatmn of inmates in the jad and w1ll ‘
work with a school district to make education:avajlable to Student. Any education’ prov1ded
must be within the parameters of the jail’s security concerns. For example, the Sheriff's- :
Department would not permxt Student to leave the jail famhty to attend educatlon elsewhere

21. Durmg the hea,nng, nexther party produced any. ewdence regardmg the specxﬁc '
manner of prowdmg special edication:that would be permitted by the Sheriff’s Departmert -
for'Student, given-Student’s K-10-classification:Lt. Ibelle, the enly witnessfrom the' : -
Sheriff’s Department who testified at the hiearing, did not. know Studerit and-was baly
familiar with Student’s situation. based onithird party;information. He didnot state whether
there would be restrictions on what would be. permitted- fof Student, although he confirmed
~ that his office would cooperate with thie District’s efforts to prov1de speo1a1 eduoa‘aon to

Student as long as: seounty ‘was not comprormsed kT - ‘

22, In 2009 Student S counsel ﬁled B comphance complamt W1th the Cahfomla '
Department of Education€DE). In June 2009, CDE issued a-conpliance ﬂomplam‘f report
finding, in part, the District failed to comply with the federal and state education:laws by
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fazlmg to prowde Student with special education. However, on Tuly 15, 2009, CDE set aside
that compliance com plamt decision.in light of this pendmg due process case. . . °

23, Student’s expert Fiores bCllOVCS that Student needs specxal eduoa’uon m order

1o gain educational benefit. He recommended that Student receive three 1-hour sessions a

week of one-to-one math mstruotxon and two to three 1-hour sessions per. week of one-to-

one instruction in reading.! The phrase “onesto-one’ refers to one.educator working directly -

with Student rather than teaching other pupﬂs at the same time as Stident. Flores believes |
that the education should be provided. using &,"“multi-sensory approach” and that: the onexto-
one sessions should be prowded by a.-ﬁ_ralned specLal educator T g

24.  Flores believes that Student neods 90 minutes pez week of: speech and -
language therapy, provxded n three 30-m1nute sessions.per week. He.admitted dunng h1s

testimony that he is not an expert; in, speech and language pathology He also; recommended

one hour per week’ of counselmg for Student, giveri:bya psychotherapxst with experience. .
working with puplls w1th audxtory prooessmg dlsorders ora cognitive behanr theraplst

25, For oompensatory educatlon to remedy the time that Student did not receive
educational servnoes after he mmed 18;:Flores recommended,an: addltlonal one- houx session
of cne-to-one. speclal educatlon .readmg ;per. week and another one~ hour ges opin math

~ per week, as well as- afy addltxonal 3'(I)~m1nute spesch .¢ and languagersessxon per Week

Rk

26. Flores recommended addxtlonal accommodatlons for Studen‘r, mcludmg
1) that Student be. able to tape-tecord; his educational sessions; 2) that Student receive and be
required to complete homework; 3) that educational sessions for Student be held in a quiet
environment; 4) that Student be given extra time for tests and time for breaks during his
educational sessions; and 5) that the,one-hour educational sessions.not oceur back-to-back.
Student presented no. eyidence as Wlllch 1f any, of these accommodatlons could be.

'provided in Student’s current hlgh security environment. Flores did not testify: regardmg

how these recommendatxons could be lmplemented in the Jaxl

27.  The DlSlIlCt s expert Jose Gonzalez tool( 1ssue w1th Flores opmlon that
Student needed psychotherapy. .Gonzalez is a.nenopsychologist workmg as g due, process
specialist for the Distrigt. He: has raught as.a, college professor-and:has numerous.- -
pubhoatxons relating, tQ neuropsychology and children with disabilities: . He: referfed 10 ..
Student’s test resul‘rs on The Beolc Anxxety Inveritory and the Beok Depressnon Inventory

an moaroeratecl mdmdual, and were not severé elx‘ough to demons’crate B need for weekly
psychotherapy. In formulating his opinion, Gonzalez did not meet with Student or oonduct
any testing of Student. Imtead hie rehed solely:on: Flores test results. - .o oot oa o

* During his' testimony, F '
to one-hour tirnehlock. . Bot thé salgiof: sxmphmty is decmxon‘ zll use thc p’nrase one ho
minute to-ong-hour time block! dlscussecl by Floresd ¢ ¢ 3 0 B ‘ .

& descn
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28.  The District alsé called Joe Salvémini‘as a witriéss'to discuss the District’s
_program to provide spec1al education to pupxls who are confined to their home or hospltals

RO B

Howevet, he was’ unfamlhar w1th how servwcs COlflld be prowded m 2 Jad

LEGAL CONCLUS IONS 4
L StudenL as thc party requestmg rchef: 'h the burden of proof in thls o
proceedmg (Schaffer v. Weast (2005) 546'U:S:49 [126 Set 528] SRR : S

2: Under the Indmdua s with'Digabilities’ Educatxon Act (IDEA) aHid”
oorrcspondmg state’ [avw students with dxsabﬂltxes have: 1hi'righit to'a FAPE: (20 U.8.€. §
1400 et seq.; Ed. Caode, § 56000:6t sed.)” ‘FAPE means 3pccxal educafivn and related: scmccs
that are available t& the studeiit at'so cost to/the: parents that'theet thé'stafe’ educational
standards, and thisit Sohform to' thie studeht’s IEP.”(20 Use§ 1401(9) Cal?Codeé chs £t
5,6 3001, subd (p) ) ‘

3 :

g A
who has not completcd fiis of hcr prescnbed ‘sémtse of! Stady; et proﬁoiency Standards 66"
graduated from high school with a regular’ high school diploma.  (Ed. Code, § 36026 subd.
(€)(3), (4).) A “regularhigh-school diploia” 1s defined as 4 dxploma conferredon & pupil
~ who has met-all-local aint state hlgh school graduatxon requxrcments " (Ed Codc § 56026 I
subd. (b).) ' ‘

4. When a Pupﬂ 1s'a minor; his ‘of fer parents h@ld the educatlonal rights for the * -
pupil. Once the pupﬂ reachcs the age‘of majonty at 18’5 years bf age the eduoatloneﬂ nghts
transfer to the piipil. (Ed. Codei § 560415 ) R

S tudent is Elzgzble to Recetve Speczal Educatzon Durzng th I ncarceratzon

5.. -Both federal and state eduoaﬁon Iaw provxde that ehglble pupxls should
continue to receive special education and velafed servives while inéarcefated in & juVemle or
adult correctional fabitity: (20 US:IC§' 1412(3)(1)(A) (9 F‘R §§ 300°2(6X1 )(w)
300.324(d) (2006) Ed Code § ‘000 subd (a) ) 'The only cxcep’ﬂon 1s for a pupxl aged 18

to vas’

.6 The evxd\.ncc suppéits & fitiding that Stidentis Hligibléto réBsive shebial”
education at the present time. As set forth in Factual Findings 1 — 10 Student hag been
ehglbie for spec 1a1 edur*aﬁg 4 .
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his education and to receive special education: The exccptton set forth i in Tltlc 20 United -
States Code section-1412¢a)(1)(B)(ii) and Califoriiia: Education Code section 56040,
subdivision (b), does not; apply to:him hecause he had‘anTEP and-wis receiving special
education and related services before his mcarccratlon inithe adult facility. As discussed in -
Factual Findings 6, 7, and-23, Studént’s most recentannual [EP foutid that: he:needed-special
education, and the mostrecent cxpcrt toa assess. Student (Flores) opmed that Student stﬂl
needs specxal education. t A 5 =

pEeTy

The District is the LEA Respon.szble for Provzdmg Student wzth Spectaf Educatzon

St S TCE T . [N xs,:gg‘ Pt

7. The main disputed icgai issugdn: th1s’case mvelves whxch LEA 18 responsxble .

for providing a FAPE to Student-while: heis mcarccrated in the Los Angeles: County Jail.
Student contends that the District is'the responsible LEA and has demed Student a FAPE.
The D1stnot denies that it is the responsible LEA: ; : :

8. .This legal issue hasbeenaddressed by. OAH andtthe federal court in- the past
In. Student v. Los Angeles Couinty Sherzﬁ”s Deparz‘menﬁ et al-(2009) OAH casé number
2009010064, the:same:Student Who:fled. the instant due process-case filed 2 ‘bevious case.

against variys state and Jocal ageneies; o@ntcndmg that'those agenciesiwere: rcsponﬂblc for :

providing Stuident thh a‘FAPE whxlc he ‘was, it the Los Angeles County Jail

0 ~;

9, [n that case, OAH ﬁrst reoogmzcd the questlon of whlch, agéncy'is responsxbie .

for providing special-education o an eligible adult who is, inGarcérated'in an adult ;
correctional facility is a matter of state law. (20 U.S.C. § 1412(A)(1 1)(0)) The decision =

‘then determined that, absent a specific statutory or regulatory section assigning responsibility

to a particular agency for an:incdrcerated: adult special education student, the.generdl
residency rules-for determining the. responsible agency. would apply.: “The primary .
responsibility for provxdmg special edueation in‘ Ca’hfomia rests on the LEA and'apupil’s
school of residente:is-deterthined: by the residency of the parent or guardian:s (Ed: Codc §
48200; Katz v. Los-Gatos-Saraivgh Joint-Union High.SchoslDistrict (2004) 117"

Cal App.4th 47,.57. ) California Education Code section 48200, California’s c@mpulsory
education law, requires that a student between six and 18 years of age attend school in “the
school district in which the résidency. of either the. parent or.legal guardian‘is located::. ?
That district usually-becories the LEA zesponsible for providing a FAPE 16 an ehgxble
student. (20 U S C § 1401(19) 34 c. F R §300 28(a) (2006) Ed Code § <6026 3. )

10. . Wlth respcot to puplls bctwecn 18 and 22 years, Educal'lon Codc section -
56041 prov1dcs n pertment pa.rt .

party to that case amd ad no! oppo ity toyaddress thc legal i§Sues m rhat casc’thc sttnct has bcen provnded an "

opportunity ta raise.those lcgal 1ssues herein.. The decigion:in OAH cgse number 20091 54.4s. being considered-
and cited herein for its pcrsuaswe ,,not as preccdcht or to collaterally cstop con§1dcr on of, thes cgal xssucs
(Cal. Code Regs nt 5, §3085) : H
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LS

Except for those pupils meetmsz resxdency reqmrements for school attendance :

specified in subdivision:(a) of Section 48204, -and notwithstanding: any.other

‘provision of‘law, ifitis determined: by: the individualized education program: -

team that special educatién;services ate required beyond thes pupil's [8th :
_ birthday, the:district-of residence responsible-for‘providing special educahon
 and related services to pupils between the ages of 18 to 22 years, iclustve; °

sha[l be asszgned as follows

: CRERE B IR TR DA ST Ayt owy
(a) For nonoonserved pupxls the last dxstnct of remdenoe in-effect prlor to

the pupil's:attaining the.age:of: majomy shall become:and rémain as the
responsiblé local educationdl agency, as'long:as and until:th parent or parcn.ts
relocate t6 a new. district iéfresidence. Af that tirhe, the new dxstnct of
residence shall become the responsible Iocal educatibnaliagency. -

11, . The:0AH decision I'C_]CCth Stident’s argumert that: Education Code'section
48204, subdivision {&)(3 )provided:an: excepuon tothat.rule. for Student ‘That provision
provides an exception. to:Education; ‘Codersection: 56041 for a:studént whose parent ot legal -
guardian is relieved of responsibility,: control arid-authiority threughn emancipation. The OAH
decision differentiated a student-who tlrds I8 years old-from:an “emancipated” child. As'the’ |
decision recoguized, any other. construction of that prowswn would effectively repeal -
Education Codé section 56041, subdivision:(a), becatiserany nonconsefved adult-would by

_definition come under the: exceptlon (Studentv LosAngeles County Sherzﬁ“s Departmem‘ P

et al., supra, aipp4 6.) :

12, The OAH decnsu)n determmed that the remdenee of the Studcnt 8 parent was .-
the key factor in determining which LEA. was responsible forStudent’s’ education. Because:-
none of the parties to that action’ met that residency: factor, OAH. dlsnnssed that tase: The

- United States District- Court, Centra] District of California, in-case number CV 09-1543= =
VBE(CTx) brought by Studenitagainst various ehtities; also fourid that Educanon Code
section 56041 was: the controlhng Cahforma au’rhomy ERTIEEICRNES I ¥ S

13,  As discussed in Factual Fmdmg 2 Student 8! mother restded W1thm the
jurisdictional boundaries of the District at:all times. rele¥ant to.this niattet and still resides .
within the _]UI’ISdIthO[l of the District at the present fithe: Undér Edutition Code. section
56041, the District is the LEA responsxble for S’cudent S educatlon whlle he is incarcerated in
the Los Angeles County Jail.: -+ 0 0 T e f s T e e

14. The Dlstnot dlsputes that Educatxon Code section 56041 is apphcable to ﬂxe
D v

Junsdwtlon of the Berkeley Umﬁed"School Distnct The pupd was tot conseryf '
guardian had been appomted for hlm Berkeley argued that the sehool district in which the
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residence of the pupﬂ’s parents was located should be reéponmble for: hrs educatlon under
Education Code section 56041:.. RN R T S R

15. " TheSEHO. decxsxon found thatthe: adult pupil essenually became the ¢ parént
for special education purposes once lie turned:18 ears.old: and received iis educational: -

residence was: resp@nmble for pro d1 ) rsi educa’uon The decrsmn recogmzed.’that the o

" the cducatxcm of those adultsmdenté “nste: :

respon31b1hty for- paying for the cducatton of adult puplls in resxdentxa{ facxhtws upon the.
various districts where the parents of the pupils lived. The SEHO demsmn went on to hold '

' that, because the piipil was fot;placed: in aresiderfial- placement in Berkeley by & d1fferent

school district, -but 1iistead: chose to. moverto, Berkcley on-his own, the exéeption to'the: «
general residency:rule: toritaitied:ji Edcation Code section 56@41 chd not apply Berkelcy S
was responsible for provxdmg the puplli 1th spemal educaﬂon‘ S

%3

16. . The sttnct s rehance on that caise is: n@tx,WcllIa 1 Up e the pupxl in’ the*“ v
Berkeley case, Student has not chosen'to movc mtcr the Los AngclcsCounty Tail H1s pal
residence of choice at-afl: fim 15 b
California, withintheqy rtsdwt&omo thc sttnct As d1scu
lived in Bell, Cahforma, at all times bcfore hIS mcarccranon and would fmove back ﬂwre i
released from jail. ; Even. if Student bécame the “parent™ iny the instant tase when he tuined -
18, as the pupil did in the Beikeley case, jurisdiction for his Specxal education still lies with
the District.

17. The ratlonale underlymg thc Berkeley case. provxdes additionial support for thef
finding that Education’ Code section; 56041 is properlyzapplied to-the. instant faots Justas!
many school distyicts:ate responsrblc for assistirig withithe fifiatitial: burden of 4 dxstnct thh T
residential adulf. famhtws to, prevent the latfer digtrict fom; bcmg overwhelimed by the:
expense, under: Eduieation Codeé:section: 56041, multiple’ ‘schioof districts rdy bé tespotisible:
for providing education to incatcerated adults to prevent the school district in which the-

' prison resides: from beiigroverwhielimed by tht responsibility. Abserit 8 legislative:! smtemant

to the contrary, both e, explicit languagc of Educatiof Code section 56041 and the
legislative intént behmd 1I support xts apphcation to.the facts of thxs case‘ Wk

because no LEA detenmned that Studént should contmue to receive edication beyond age’. g
18 T‘ms argumcnt fmls based oy both the law and the facts: The‘~D1strLot cites to no Iaw

mandates that §pec1aL educatxon shall contmLe (Ed Qcme § 56076 sutd ( o\) Unlebs &
pupil reaches the maximuni age limit (22 years of age) or graduates with a high school
d1ploma a d1stnot must reassess 2 pupil before exiting that pupil from special education.

.10
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(Ed. Code, §5638l “subds.:(h), (1)) Asset forth in Factual Fmdmgsl 3 6-1, and 10—'
11, none of the factors excluding S‘cudent from special educatlon exist here: - ¢l o

19. Furthcr even if there was a “condition. prcccdcnt’ ircreated by 56041, that.
condition has beensmet here.: As:diseussed inFactual Findings6,. 7 and 10; Student had-an
[EP in effect at the time he-turned 1 8+yedrs:old. ‘FhatTERwas: «developed: off August 24 LR
2007, when Smdcnt was 17 years -0k hat IEP callcd Hok, Student 8 specxal educano nd*

. 20. The Dlstnct s, mterpretatlon of Educanon Code scouon 56041 would also
v1olate publxc pohcy bcoauso Lt wouid perrmt a dxstnct to c1roumvent Tho procedural S
ibility-weté. eaﬁer i
Student’s 18th- bu'thday bccausc no IEP mcctmgs were: hold;for hnn":i In eﬁect, the: Dzsmct is
argumg that, by farhng to comp y w1th 1ts statutory duty to hold IEP meetings for Student; a

Y

lon beyond hlS 18th'b1rthda‘y In :

chgxblc for speclal cducatlon a.ft 1 h firfied 18 yielrs ol Aat;

" factor for the IRP tedm to.consider hadan- IEP tcam meetmg beehr proparly held However
there was no such IEP tearn meeting.and no findings made by ant IEP team n thts regard :

That is not a defense 1n the mstant casé. . .. i w o - Peinoe

21 .The District argues that the application of Education Code section 56041
would lead ta “abisurd™ results begausg school districts: might bie respons1ble tor provide:
specxal education to, students who.are* ifcapcerated many miles ¢ away “Howeéver, the sithation:
is no different fror-a, resid tial lacement: undef section’ 56041 in which &d1stnct : ahy
miles away may be responsible! for providing: the education. “This 5‘absurd1ty°’ argum ift. was
consuicred and rej ected by the OAH decmon in‘case numbcr 20@9010064 d1scussed above

22, The D1stnot also oontends that a dlsmct would not be able to track a’ pupﬂ who
left the. district and latet ended; up injath ‘For exampleyin f;he instant case ag set, forth.in . '
Factual Findings 3 ~ 5 above, S*tudvnt«attendcd SEAY Southgate oritside:the jurisdiction: of thc
District for a few months before his arrest. The District contends that it would be a great
burden for school dlsmcts to have tor track cvcry Chlld who Ieft the dxstnct 10 sée.if’ they.-:
ended up inj e ; s : SR

11
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56301.) ltis, the Distnct s tesponsibility: to make arrangcments:, wﬂ:h the: Shcnﬁ’ sk
Departmcnt to notify thc Dlsmct about: mmates whe arg chglbl' for: spcoxal educatm 5

-;’ .n:

24, The ewdenoe supports a ﬁndxng that the sttnct was rcsponsxble for prowdmg
Student with a FAPE after he thmed 18.and.was.ificarcerated:in.the- Los Angeles County Iaﬂ

The District Has Denied Siudent a FAPE Since June 19, 2008, bva azlzng to Oﬁ"er or Provzde -
Student With Any Special Education.or-Related: Serwces Yo -

25..

R

provxde him some educaﬁonai beneﬁt,‘ and ’comported wﬂ:h his, IEP the:drstr;ct prowdc;d

- a FAPE, even if the student s parents prefcrred another program and- even if the parents’

preferred program Wwotld have festlted it greaet: educahonal beneﬁ {fms‘v State of

26. As dxsoussed in Factual Fmdmgs 10 - 16 abovs in the mstant case the D15tnct
provided no spe01al education or related servies whatsoever to Student, even after the
District received. actual notice of Student’s request for those services in February 2009,
Under those circumstances, there is no dispute that the District’s program (or lack thereoﬂ
did not address Student’s unigue needs,did not-corply with: his:IEP and was not réasonably -
calculated to provnde hzm with educatlonal bcneﬁt The Dlsmct demed Smdent & APE i

27. | The DlStI‘ICt also demcd Student a FAPE due tOs ts-farlure; to prowde Student
with related services, in particular speech and language services, The term “related servxces
means transportation aid;“‘such: -developmiental, cortectivé, and other supportive services

. (including speech—language pathology and audiology; services::.) as:may be: requlred:to -assist ¢

an individual with, cxccptlonal nieeds:to benefit from. specxa[ educition:: " (Ed. Code; §
56363, sub. (a). ) A dxstrlct 18 rcqmred to,provide related sérvices called:for by the puptl’s -

IEP. As dxscussed‘m tu Flexngs 6 7and 10:=11; btu nt!s pnor IEP oaﬂed fot Hint
£ ’cherapy asi related seivice, Thelestnct nevetprovided that
sefvice 1o Student &fter he turned 18 years old. Y

apphcable LBEA

12
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28, Student met his burden: of provmg that-the District.denied hiim a FARE by’
faﬂmg to provide hny special éducafion or related:sefvicsy from and- aﬁer Jane 19,2008,
when he was transferred to the adult Jaﬂ facxhty :

The Dismci Denzea’ S z‘udenta FAPE by F azlzng Io Comply wzth the Procedural Requzrements
of IDEA and C‘alzfomza Educatwn Law . .

' ‘29. The IDEA and Cahforma Eduoatlon law prowde‘numerbus prooedural AR

requxrements that a school dlstrzct must follow in developing and implemetiting a sPecxalm

re—assessment, if any, and:revise hlS educatlonal program
made written requiests-fe: spebial eduication, falled:‘cd pro
the reasons fot refusmg Suchiservit vide)
: fad ed to comply with'all four of these proced“"‘ Al

tlme during a school year, (20 U.S.C. § 141 S(d)(l )(A) 34; CFR §300: (
Code, § 56301, subd. (d)(2). Once the student turns 18 years old, the notice. of procedural
safeguards must be provided: to both the-student and the parent. (Ed Code, §i:56041:5. ) As
set forth in Factual Finding 10, the DlSIIlct never provxded that notxce of procedural
safeguards to Student P A A ; Lot P

S 3L Under IDEA and Cahfomxa: specml educatlon law i LEA is requu‘ed to held
an IEP team meetmg at Jeast anpisally: (20 U.S:€8 1414(d)(4)(A)(1) Bd, Code, § § 56043,
subd. (d), 56343, subd. (d). ) As set forth in Factual Finding 10, the D1s1not faxled to hold any
annual IEP team meetmgs fer Student aftcr he transferred te the adult Ja1l

32.° If a pupxl moves from one’ sohool dxstnct 10 hnothcr dt fg. ’rhe s'ch'pol‘f j;éea’r, Ath“e‘f o

new dlstnct st prov1de the servwes from the Stu&on’c s e}ustmg IE)
Feviail pproved {IEP] or

shall develop, Vadopt, and lmplementanew IEP]-that i3 conswt t W dﬂral'and staie
Code, & 56043, subit ~ i1

aw....” (Ed:Code pi
~ never 1mplemented the existitig IEP sérvices of héld axmeetm
draft a new one. . G

33. An LEA is requlred to provide written notice toa pupﬂ whenever the LEA

. refuses fo initiate or change the identification, assessment or educational placement of the
pupﬂ (Ed. Code, § 565004, subd (a).) The faw specxﬁes In detaxl the mformauon whmh

 must be contained in that : ;

Findings 1516 f L

services after Stadent m

f—

34
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District would mvestzgate and get back to the Student Wwas by na means the detatled-prior -

written notice rcqmred by the code.

34, .- Not-every: proceduralviolation:of: IDEA results irt @ substantive deniaf of - -
FAPE. (W. G v Boardvf Trustees of Targe! Range: School District (9th Eir:: 1992)960 F:2d -
1479, 1484.) Accordiiigto-Education Gode séetion 56505; subdwwmn (ﬂ(Q) 2 proccdural

' v1olamon may result in a substantlve denial of FAPE only if it:

(A) - Impcdcd thc chlld s nght toa: ﬁee appropnate pubhc educahon f Sk

(B) Slgmﬁcanﬂy 1mpeded the ’.0ppo G
decision: making: process regardm gthé provision: of & free. appropnate pubhc ;
education to the parents’ child; or

() . Caused Y dﬁpnvatxen of educatlonal beneﬁts

jail. "The faﬂute to hold anxmtenm'IEPumccﬁng andar annualAI d :
deprivation of educational benefits:because Studentreceived-no spccxal educatton
whatsoever and his skills began 16 regress. The failure to provide prior written notice
regarding the District’s refusal to-provide Student with special education [6ft Him vAcertdin
regarding whcthcr he: would recejve. educatxon from the stmct thereby 1moed1ng hxs fght’
to a FAPE. : Poon :

i

36, Student met his burden of proving t that thc Dlstnct commxtted procedural

' violations of IDEA and that those violations resulted in a substannve demal of FAPE

Student is Entztled to Onb-to- On Educatzoml I nstructzon and Compensatory Educatzon asa
Result of the Dzstrzct s Demal of FA_PE P

v,:‘ .

37 The ﬁnal quesuon IS*the appmprlate remcdy for the demal of FAPE thn a
vide 4 ion

Puyallup School Distrzct No 3 (9th C1r 19943 31 F 3d 1 1489 1497 ) There is'no obhgatxon i
‘ iaf] d: 'Ihe rcmedy of compensatorv‘ e

14
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of Burltngfon Massachusetz‘sv Deparz‘ment ofEducatwn (1985) 471 u.S. 359 369 [105 -
S.Ct..19961.)7 ~:.~

38.  The District contends:that one hour a-week:of “educational suppost™would be
sufficient to:meet Studént’smeeds and-that Student should bg, ediicated in a+Hortiestudy”
situation, The District’s-proposal isifot reasonable gwen Studetit’s vcry severe needs and hlS -
lack of any special education services for-over a yea.r T ow P b

. 39. Studcnt conterds that Flores recommcndanens for SGI‘VICCS‘WG)uld bes
appropriate for Student’s education and compeusatory educanon As discussed in Factual
Findings 23 — 28 above;, Flores; recommcnded 3.p1ig-to-one sessions. of: rcadmg and afh’ per .
week, three sessions of; speech and 1anguage per- week, and one’ sessmn of psychothcrapy per L
Week B

40. - Flotes’ opinion regarding the reading and:math servicesis persuasive. Flores
conducted the most recent assessment of Student and is familiar with his needs. Flores’
rcoommcndatxon for onerto qnc mstrucnon is reasonablc gwcn‘Student s%uquue needs and

depth of Smden“os needs fhe

education tcaohcr Ifthe Dist 3! h | :

responsible for oontractmg W1th another agency or a nonpubhc agcncy to prowdc one: -
41.  Flores’ oplmon that Studcnt nceds an addmonal ons—hour session per week of

~ one-to-one instruction in-reading and math as compensatory: edutation is also persuaswe

. Student has lost-an entire year of education. He needs this intense extra instruction to help

him recover some of the edicationa] time he has lost,

LA

7 During the hearmg,, the ALJ requested they both partles provide guidance through, cv1dence and argument
on what special education services could be' prov1ded to Student given Stodent's hxgh-secunty crmronment n
Student’s written closing argument, Student complained that this request placed-an extra'burten & proof onStudent,
beyond the burden normelly held by & petitioner. Student is mistaken. A pupil who seeks compensatory education
or othcr remedxcs is. requlred to. prowde ewdence to. Support. the typc and: amount of ‘any educanon rcquested, glvcn
. i P hl . .

regarding what i5 log: txcally pérmissiblé in ‘Student’s cummt er ronment, thig Dcc1sxon v ake a more general
order for edue auonal services and compensatory education. It will be the District’s responsibility to work with the
Sheriff’s Department and othef correctional agencies to determine how best to implement that: order to meet .

Studcnt 5 umque educatxonal needs until a new IEP team meetmg is held and anew IEP agrced upon by.the parties.

15
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42.  Flores}.opinion: regardmg the. Speeoh and language services is,more. troubhng,

because he admitted. durmg his testimony ﬁlat he is not a speeoh ) _,Iapguage xpert.; His:...
.recommendation for three 30-minute speechand language sessions per week is twice as

much as the 45 minutes DPer.y Week called for in the last agreed-upon IEP. for: Student _

However, the District presented no expert testirony:to; oounter Flores’ oplmon, thrs regard
- and Flores’ opinion is persuasive that, after losmg a yéar.of speech services, Student requires
more than hé previously received.:.Flores® opinion: that.aradditional 30;minute session per
week of Speeoh and language servroes necessary-to compems e,Student for; ’rhe year’s:work: .
of lost services is also reasonab]e and persuaswe '

43, As stated in Facf { netner..
Student requires 60 minutes of coun g pe per week in order to garn beneﬁt from his: spe01al
eduoamon A]though Gonzalez is a liighly qualified and credible expert, Flores’ testxmony is
more. persuasive in this.case: :Flores actually met‘wrth Student and-assessed-him, while
Gonzalez based his opmron sole t results written er, "he last:IEP team’ to“' ey
consider Student’s unique needs belreved that oounsehng servwes were required; Although
Flores® recommended more- oounsehng Ahan, the amount called for | in the May 5, 2008
addendum-to Student s.JEP, Student’ ;crrcumstances have ehanged R

44. However the evxdepce - nof. X
has experience workmg thh pupils with audrtory processmg drsorders or a oog i 5
behavior therapist should provide the counselmg services, Student presented no evrdence
* that such an mdwrdual exists who:would be available and willing to proyide counseling-in a
jail. Instead, the services should :be provrded by a mental hiealth professional duly licensed to-
provrde services in the State of California.

. 45 Fmally, Student reques1s that the other accommodatrons recommended by,
Flores, discussed in Factual Finding 26, be ordered However aside from the one-to-one
instruction, it would not.be; apprOpnate to order the remaining 1 recommendatrons Flores:did
not testify regardmg which of those; aecommodatrons could be: prowded fo,Student i injail . -
The District will already have to work with’ the Sheriff’s Department to determine the
appropriate manner tp provrde the services 16 meet Student’s iniguie needs.- It would not be
appropnate 9 lock the District into an accommodation: t gy fiot be: availgble or; safe in
‘the )arl semng If Student belreves that further accomm ations are necessary, Student can

: . That-willser able-both' partles to explore what
his.cuirent high-security envirohment. . - wir

Angeles County Jail.

16 o I
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'Wlthm 60. days of the daté of thlS Dec1sxon the sttn"“t shaH bcgm prov'dmg - .
¥ : S

4, ¢ dn addltlon 1ot the weekly serv1ces dxsoussed above the sttnct shalt prowde .
Studcnt with:the follow:ng special educanon and related. scmces as compcnsatory educauon':‘ ;

a. Onc hour per week of one-to-one specxal educaﬁon mstruc‘uon
n math prowded by a%redenﬂaled specxal cduc itiomn tcacher ot

v Be T Otiethont ¢ per week of onc~to-one sPemal educauon":mstructxon
in readifig, provlded by a credcntlaled SpCCIBJ educa on tcacher and

. (~‘ ‘e

c. 30 mmutes per WGek of specch hnd language thBrapy prowdcd
bya hcensed speechwla.nguage pathologlst

ot

- ,'d Thc cornpe' ato-y educatl. ) seryloes shall begm thhm 60 days” '
from the date of ﬁns Decision ‘ahd-shiall ontifié for-one year- ‘aflet ‘fhe starting”
date of those services.

NN
Y

PREVAILING PARTY
Pursuant to Bducation Code sectlon 56507, subdwmxon (d) the hcanng deoxsxon must
indicate the &xtt it 16 whith’ sach-pattyhas prevailed ch 1ssue Heard 4 a emdcd Hul'@
Bdwonall issiies hcard and décided i His chler o

......

oo ' 38
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RIGHT TO APPEAL THIS DECISION

The parties to this case havc the right to appeal this Decision to a court of competcnt

' Junsdlctwn If an appeal is made, it must be made within 90 days of receipt of this Décision

in accordance with Education Code section 56503, subdmsson (k)

Dated: Novernber 16, 2009

. Isi”
SUSAN RUEFE
Administrative Law Judge -
Office of Administrative Hedrings

18
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES -- GENERAL
Case No. CV 09-9289-VBF (RCx) Dated: May 4, 2010
Title: Los Angeles Unified School District -v- Michael Garcia

PRESENT: HONORARLE VALERIE BAKER FAIRBANK, U.S. DISTRICT JUDGE

Joseph Remigio B None Present
Courtroom Deputy - Court Reporter

ATTORNEYS PRESENT FOR PLAINTIFFS: ATTORNEYS PRESENT FOR DEFENDANTS:
None Present None Present

PROCEEDINGS (IN CHAMBERS) : COURT ORDER RE LOS ANGELES UNIFIED
' : SCHOOL DISTRICT'S APPEAL OF NOVEMBER
2009 DECISION OF OFFICE OF
ADMINISTRATIVE HEARINGS (DKT. #20)

Pursuant to Rule 78 of the Federal Rules of Civil Procedure and Local
Rule 7-15, the Court finds that this matter is appropriate for decision
without oral argument. The hearing set on this Motion for May 10, 2010
at 1:30 p.m. is hereby vacated and the matter is taken off calendar.

The Court has received, read, and considered Plaintiff Los Angeles
Unified School District's ("LAUSD") Appeal Of November 2009 Decision Of
Office Of Administrative Hearings (OBRH) (dkt. #20), Defendant Michael
Garcia's Opposition (dkt. #21), and LAUSD's Reply (dkt. #25).

I. Ruling

The Court hereby affirms the November 2009 Decision of the Office of
Administrative Hearings relating to Michael Garcia. The Court finds that
(1) the OAH correctly determined that Cal. Educ. § 56041 applies to make
LAUSD responsible for providing special education services to Garcia;*

The Court does not now opine on whether institutions other than
LAUSD may also be responsible for providing special education services to
Garcia. The Court’s instant opinion is limited to the appeal of the OAH
decision finding LAUSD to be responsible.
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(2) Garcia’s right to special education services did not end upon his
eighteenth birthday; and (3) insufficient basis exists to overturn the
remedy determined by the OAH.

II. Analysis

In an action for judicial review of an administrative decision, LAUSD
bears the burden of persuasion as the party challenging the ruling. L.M.
ex. rel. Sam M. v. Capistrano Unified School District, 556 F.3d 900, 910
(9th cir. 2009). '

A district court reviews the decision of the OAH officer under a modified
de novo standard. Ojai Unified Sch. Dist. v. Jackson, 4 F.3d 1467,
1471-73 (9th Cir.1993); Orange County Dept. of Educ. v. A.S., 567 F..
Supp. 2d 1165, 1167 (2008). The Court must consider the entire
administrative record and any additional evidence as requested by the
parties. 20 U.S.C. § 1415(i) (2). While the Court must give due weight
to the findings of fact and judgments regarding education policy in the
OAH Decigion, it reviews de novo conclusions of law. Orange County Dept.
of Educ., 567 F. Supp. 24 at 1167; see also Ojai Unified, 4 F.3d at
1471-72.

A, Applicability of California Education Code § 56041

The OAH construed California Education Code § 56041 to require LAUSD to
provide special education services to Garcia in county jail because
Garcia's mother resided in the territory of LAUSD at the time of Garcia's
incarceration in county jail.

Cal. Educ. Code § 56041 provides, in relevant part:

Except for those pupils meeting residency requirements for
school attendance specified in subdivision (a) of Section
48204, and notwithstanding any other provision of law, if
it is determined by the individualized education program
team that special education services are required beyond
the pupil's 18th birthday, the district of residence
responsible for providing special education and related
services to pupils between the ages of 18 to 22 years,
inclusive, shall be assigned, as follows:

(a) For nonconserved pupils, the last district of residence
in effect prior to the pupil's attaining the age of
majority shall become and remain as the responsible local
educational agency, as long as and until the parent or
parents relocate to a new district of residence. At that
time, the new district of residence shall become the
responsible local educational agency.
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Under the plain language of Cal. Educ. Code § 56041, LAUSD is
responsible for the provision of spec1al education services to
Garcia. No party contests that Garcia is between the ages of 18
and 22 years and that Garcia’s mother has at all relevant times
resided within the Los Angeles Unified School District.

LAUSD contends that Educ. Code § 56041 is inapplicable because
(1) nothing in the Code references adult students in
correctional facilities; (2) nothing in Assembly Bill 2773,
which added the § 56041 to the Code, mentions educational
services for-students in county jail; and (3) the California
Spec1al Education Hearing Office (OAH's predecessor) construed §
56041 in a different manner. The Court does not find LAUSD's
arguments persuasive.

LAUSD cites to Orange County Department. of Education v. A.S.,
567 F. Supp. 2d. 1165 (C.D. Cal. 2008) for the proposition that
where the Legislature fails to place responsibility for the
provision of special education services on a particular local
education agency, the California Department of Education is
responsible for prov1d1ng the services. Mtn. at 12:23-26.
However, this case is inapposite because it determined
responsibility for the education of a parentless minor, bringing
the case outside of the plain language of Educ. Code § 56041;
indeed, the case did not mention Educ. Code § 56041 at all.

LAUSD also cites to Student v. Berkeley Unified School District
and Albany Unified School District, SEHO Case No. 2003-1989
(vBerkeley”) in support of its position. However, Berkeley is
inapposite because it involved a student who moved of his own
accord into a new district, instead of Garcia’s involuntary
relocation due to his incarceration. Berkeley is also
inapposite because it interpreted a superseded version of Educ.
code § 56028 (a) (2), effective January 1, 2003 to September 28,

. 2004, whereby an adult pupil for whom no guardian or conservator
has been appointed became his own “parent.” Here, LAUSD does
not argue under the current version of Educ. Code § 56028, which
lacks the language on which Berkeley relied, that Garcia can be
considered his own parent for purposes of determining the
district responsible under Educ. Code § 56041.

LAUSD also argues that the legislative history of Educ. Code §
56041 makes it inapplicable to incarcerated students This
argument also fails. First, the statute is clear enough on its
face that the Court not reach the legislative history. See
Arlington Cent. School Dist. Bd. of Educ. v. Murphy, 548 U.S.
291, 296 (2006) (“When the statutory language is plain, the sole
function of the courts-at least where the disposition required
by the text is not absurd-is to enforce it according to its
terms. )(1nternal punctuation and citations omitted). The plain
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language of Cal. Educ § 56041 encapsulates incarcerated
students. Second, the plain meaning of Cal. Educ. § 56041,
which places responsibility for a student’s special education
services based on the residency of the parents for students
between 18 to 22 years of age, is generally similar to the use
of parent’s residency for assigning responsibility for providing
special education services to students under 18 years of age.
See Cal. Educ. Code §§ 48200, 48204. Construing Cal. Educ §
56041 to apply to incarcerated students is not absurd,
especially since neither party can cite to any other statute or
regulation specifically allocating responsibility for the
special education of incarcerated students aged 18 to 22 years.
Thirdly, even if the Court does review the legislative history
of Cal. Educ. 56041, it does not alter the analysis. The
concern expressed in the portion of the legislative history of
Cal. Educ. § 56041 relied on by LAUSD, broadly speaking, is a
concern regarding overwhelming local educational agencies
(“LEA”) with responsibility because of the fortuity of having a
certain type of school within their borders. See Declaration of
Lisa Hampton, p. 432. The application of Cal. Educ. § 56041
according to its plain terms may serve this purpose in the
instant case because it provides that the LEA in which a jail
resides is not automatically responsible for the special
education of all students located therein.

In sum, the Court finds that the OAH correctly determined Cal.
Educ. Code § 56041 to be applicable to Garcia’s claim for
special education services, and correctly determined LAUSD to be
responsible for providing such services pursuant to § 56041.

B. Garcia’s Qualification For Special Education Services

LAUSD contends that Garcia is not eligible for special education
gservices even if Educ. Code § 56041 were applicable, because a
determination that Garcia is eligible for services beyond age 18
is a condition precedent to claiming any services under § 56041.
In support of this argument, LAUSD cites to the portion of Educ.
Code § 56041 which assigns responsibility for providing a
special education services to pupils between the ages of 18 to
22 years “if it is determined by the individualized education
program team that special education services are required beyond
the pupil’s 18th birthday.” LAUSD’ s argument is not
persuasive.

As Garcia contends, LAUSD’s argument essentially asks the Court
to adopt a default position that students with disabilities lose
their eligibility for special education upon their eighteenth
birthdays unless their IEP team has explicitly determined
otherwise. Opp. at 12:1-4. LAUSD’s interpretation conflicts
with other portions the IDEA and the implementing provisions of
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the california Education Code. These provisions require that,
unless a student reaches age 22 or some other specified factor
occurs making the student ineligible, the LEA shall perform an
assessment before exiting the student from special education.
See 20 U.S.C. 81414 (c) (5) (A); cal. Educ Code §§ 56026(c);

56381 (h), (i). LAUSD has not indicated that any factor
enumerated in these provisions has occurred that would exclude
Garcia from recelpt of special education services. Therefore,
LAUSD has not shown that Garcia lost his entitlement to receive
special education services upon his eighteenth birthday.

Furthermore, at Garcia’s most recent annual IEP team meeting
conducted on August 24, 2007, the IEP team determined Garcia’s
IEP to provide for special education and related services.
continuing for one year from that date, i.e., until August 24,
2008. See Administrative Record (“AR”).at OAH 1066, ALJ’'s
Findings of Fact (“Fact”) No. 6. Because Garcia turned 18 years
old on June 1, 2008 (AR at OAH 1067, Fact No. 10), the August
24, 2007 IEP.team essentially determined that Garcia needed
special education after age 18.

In sum, LAUSD does has not shown that the OAH was in error when
it concluded that Garcia remained entitled to special education
services beyond his eighteenth birthday.

c. Reasonableness of OAH’s Remedy

LAUSD contends that the remedy ordered by OAH is unreasonable
under the standard set forth in Board of Ed. of Hendrick Hudson
Central School Dist. v. Rowley, 458 U.S. 176 (1982). Rowley
held that a Free and Appropriate Public Education (“FAPE”)
requires that education services be reasonably calculated to
enable the student to receive educational benefits. 1Id. at 207.
OAH ordered LAUSD to provide Garcia (1) four weekly 1l-hour
sessions of one-to-one reading instruction (including one hour
remedial); (2) four weekly 1l-hour sessions of one-to-one math
instruction (including one hour remedial); (3) four weekly 30
minute speech language therapy sessions (one session remedial);
and (4) one hour per week of mental health counseling. AR
OAH01080.

LAUSD argues that given the Rowley standard and economic
realities, and given that Garcia is incarcerated, Garcia's
services should not exceed the average per-pupil funding that
LAUSD receives from State and federal sources. Mtn. at 25:7-11.
However, LAUSD does not attack the evidence underlying the OAH’s
decision regarding the appropriate remedy, including the
testimony of Dr. Flores, a -neuropsychologist who evaluated
Garcia and recommended an education program. AR OAH01077-
OAH01079. In addition, LAUSD’s Motion neither cites to any

MINUTES FORM 90 Initials of Deputy Clerk ire
CIVIL - GEN
70




e o
Case 2:09-cv-09289-VBF -CT Document 27 Filed 05/04/10 Page 6 of 6

authority‘for its proposed funding limits,.nor proposes any
other education plan that it would deem reasonable.

In sum, LAUSD has provided insufficient basis for the Court to
overturn the OAH’s findings regarding a reasonable FAPE for

Garcia.
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1991 Bill Text CA A.B. 2773
THE STATE OF CALIFORNIA
BILL TEXT
STATENET
Copyright © 1992 by Information for Public Affairs, Inc.
1991 CA A.B, 2773
CALIFORNIA 1991-92 REGULAR SESSION
ASSEMBLY BILL 2773
ASSEMBLY BILL NO. 2773
CHAPTER 1360
1991 Bill Text CA A.B. 2773
VERSION: Enacted
VERSION-DATE: February 14, 1992
SYNOPSIS: An act to amend Sections 41851.2, 48911, 48912, 48915.5, 56026, 56100, 56171, 56321, 56341, 56344,
56364, 56500.1, 56500.2, 56501, 56502, 56505, and 56601 of, to add Sections 56041, 56138, 56337.5, 56345.1,
56500.3, 56504.5, 56505.1, 56508, and 56731 to, to add Article 2.6 (commencing with Section 56339) to Chapter 4 of
Part 30 of, to repeal Section 48212 of, and to repeal and add Sections 56503 and 56507 of, the Education Code, relating

to special education.

{Approved by Governor September 30, 1992, Filed with
Secretary of State September 30, 1992.]

DIGEST:
LEGISLATIVE COUNSEL'S DIGEST
AB 2773, Farr. Special education.

(1) Existing law authorizes the governing board of any school district to exclude from attendance in regular school classes
any pupil whose physical or mental disability causes his or her attendance to be inimical to the welfare of other pupils.

This bill would repeal this specific authority.

(2) Under existing law, before any action is taken with respect to the initial placement of an individual with exceptional
needs in special education instruction, an individual assessment of the pupil's educational needs is required to be
conducted, as specified. Whenever an assessment for the development or revision of the individualized education
program is to be conducted, the parent of the pupil is required to be given a proposed plan within 15 days of the referral
for assessment.

This bill would specify that this 15-day period does not include days between school sessions or terms or days of school
vacation in excess of 5 schooldays, as specified.

(3) Existing law specifies the manner in which a pupil may be suspended.

This bill makes various technical changes to laws relating to the suspension of handicapped pupils and refers to these
pupils as disabled rather than handicapped.

(4) Existing law relating to special education defines individuals with exceptional needs as handicapped children as
specified in certain federal statutes. :

This bill would revise this definition to instead refer to children with disabilities. The bill would also require the
Superintendent of Public Instruction to conduct a pilot program to authorize school districts, special education local plan
areas, and county offices to establish an alternative dispute resolution process prior to the initiation of due process
hearings for parents and public education agencies.
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The bill would specifically exempt specified state-agencies from local reporting requirements for pupils eligible for special
education.

The bill would entitle a pupil to special education who is assessed as being dyslexic or whose educational performance is
adversely affected by a suspected or diagnosed attention deficit disorder or attention deficit hyperactivity disorder and
who demonstrates a need for special education and related services, thereby imposing a state-mandated local program
on local school districts. -

(5) Existing law specifies the procedure for developing an individualized education program for pupils in special
education. '

This bill would revise the procedures governing the use of attorneys as participants in meetings to develop these
programs and would make other various changes in the procedure specified to develop the programs.

Existing law requires an individualized education program team to produce a written statement of the individualized
education program for each pupil with exceptional needs, The statement must address certain factors and the program
must include certain provisions. .

This bill, in addition, would require a statement of needed transition services, as speciﬁed, be included in the pupil's
individualized education program beginning at age 16 years, or 14 years or younger when appropriate, and annually
thereafter,

(6) Under existing law, a state-level hearing to resolve a dispute involving the special education needs of a pupil is
required to be conducted by a person knowledgeable in administrative hearings under contract with the State
Department of Education. :

This bill would instead require the department to contract with a single, nonprofit organization or entity to conduct
mediation conferences and due process hearings, as specified. The bill would also revise the procedure for the use of
attorneys in a due process hearing.

(7) The bill would authorize the Superintendent of Public Instruction to collect and utilize social security numbers of
individuals with exceptional needs as pupil identification numbers beginning in the 1993-94 fiscal year.

(8) This bill would incorporate additional changes in Section 48911 of the Education Code, proposed by AB 2632, to be
operative only if AB 2632 and this bill are both chaptered and become effective January 1, 1993, and this bill is chaptered
last.

(9) This bill would incorporate additional changes in Section 56026 of the Education Code, proposed by SB 807, to be
operative only if SB 807 and this bill are both chaptered and become effective January 1, 1993, and this bill is chaptered
last.

(10) This bill would incorporate additional changes in Section 56341 of the Education Code, proposed by AB 2267 or SB
2026, or both, to become operative only if AB 2267 or SB 2026, or both, and this bill are chaptered and become efféctive
on or before January 1, 1993, and this bill is chaptered last.

(11) The California Constitution requires the state to reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.
TEXT: The people of the State of California do enact as follows:
SECTION 1. Section 41851.2 of the Education Code is amended to read:

41851.2. No later than December 31, 1992, the Superintendent of Public Instruction shall develop guidelines for use by
individualized education program teams during their annual reviews pursuant to Section 56343. The guidelines shall
specify when special education transportation services, as defined in Section 41850, are required and shall be exempt
from Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.

SEC. 2. Section.48212 of the Education Code is repealed.
SEC. 3. Section 48911 of the Education Code is amended to read:

48911, (a) The principal of the school, the principal's designee, or the superintendent of schools may suspend a pupil
from the school for any of the reasons enumerated in Section 48900, and pursuant to Section 48900.5, for no more than
five consecutive schooldays.

(b) Suspension by the principal, the principal's designee, or the superintendent shall be preceded by an informal
conference conducted by the principal or the principal's designee or the superintendent of schools between the pupil and,
whenever practicable, the teacher or supervisor or school employee who referred the pupil to the principal or the
principal’s designee or the superintendent of schools. At the conference, the pupil shall be informed of the reason for the
disciplinary action and the evidence against him or her and shall be given the opportunity to present his or her version
and evidence in his or her defense.

(c) A principal or the principal's designee or the superintendent of schools may suspend a pupil without affording the
pupil an opportunity for a conference only if the principal or the principal's designee or the superintendent of schools
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determines that an emergency situation exists. "Emergency situation," as used in this article, means a situation
determined by the principal, the principal's designee, or the superintendent to constitute a clear and present danger to
the lives, safety, or health of pupils or school personnel. If a pupil is suspended without a conference prior to suspension,
both the parent and the pupil shall be notified of the pupil's right to a conference, and the pupil's right to return to school
for the purpose of a conference. The conference shall be held within two schooldays, unless the pupil waives this right or
is physically unable to attend for any reason, including, but not limited to, incarceration or hospitalization. The conference
shall then be held as soon as the pupil is physically able to return to school for the conference. :

(d) At the time of suspension, a school employee shall make a reasonable effort to contact the pupil's parent or guardian
in person or by telephone. Whenever a pupil is suspended from school, the parent or guardian shall be notified in writing
of the suspension.

(e) A school employee shall report the suspension of the pupil, including the cause therefor, to the governing board of the
school district or to the district superintendent in accordance with the regulations of the governing board.

(f) The parent or guardian of any pupil shall respond without delay to any request from school officials to attend a
conference regarding his or her child's behavior.

No penalties may be imposed on a pupil for failure of the pupil's parent or guardian to attend a conference with school
officials. Reinstatement of the suspended pupil shall not be contingent upon attendance by the pupil's parent or guardian
at the conference.

(g) In a case where expulsion from any school or suspension for the balance of the semester from continuation-school is
being processed by the governing board, the school district superintendent or other person designated by the
superintendent in writing may extend the suspension until such time as the governing board has rendered a decision in
the action. However, an extension may be granted only if the superintendent or the superintendent's designee has
determined, following a meeting in which the pupil and the pupil's parent or guardian are invited to participate, that the
presence of the pupil at the school or in an alternative school placement would cause a danger to persons or property or
a threat of disrupting the instructional process. If the pupil or the pupil's parent or guardian has requested a meeting to
challenge the original suspension pursuant to Section 48914, the purpose of the meeting shall be to decide upon the
extension of the suspension order under this section and may be held in conjunction with the initial meeting on the
merits of the suspension.

(h) Notwithstanding subdivisions (a) and (g), an individual with exceptional needs may be suspended for up to, but not
more than, 10 consecutive schooldays If he or she poses an immediate threat to the safety of himself or herself or others.
In the case of a truly dangerous child, a suspension may exceed 10 consecutive schooldays, or the pupil's placement may
be changed, or both, if either of the following occurs:

(1) The pupil's parent or guardian agrees.
(2) A court order so provides.

(i) For the purposes of this section, a "principal’s designee" is any one or more administrators at the schoolsite
specifically designated by the principal, in writing, to assist with disciplinary procedures.

In the event that there is not an administrator in addition to the principal at the schoolsite, a certificated person at the
schoolsite may be specifically designated by the principal, in writing, as a "principai's designee," to assist with disciplinary
procedures. The principal may designate only one such person at a time as the principal's primary designee for the school
year.

An additional person meeting the requirements of this subdivision may be designated by the principal, in writing, to act
for the purposes of this article when both the principal and the principal’s primary designee are absent from the
schoolsite. The name of the person, and the names of any person or persons designated as "principal's designee," shall
be on file in the principal's office.

This section is not an exception to, nor does it place any limitation on, Section 48903.
SEC. 3.5. Section 48911 of the Education Code is amended to read:

48911. (a) The principal of the school, the principal’s designee, or the superintendent of schools may suspend a pupil
from the school for any of the reasons enumerated in Section 48900, and pursuant to Section 48900.5, for not more than
five consecutive schooldays. B

(b) Suspension by the principal, the principal's designee, or the superintendent shall be preceded by an informal
conference conducted by the principal or the principal's designee or the superintendent of schools between the pupil and,
whenever practicable, the teacher or supervisor or school employee who referred the pupil to the principal or the
principal's designee or the superintendent of schools. At the conference, the pupil shali be informed of the reason for the

_disciplinary action and the evidence against him or her and shall be given the opportunity to present his or her version
and evidence in his or her defense.

(c) A principal or the principal's designee or the superintendent of schools may suspend a pupil without affording the
pupil an opportunity for a conference only if the principal or the principal's designee or the superintendent of schools
determines that an emergency situation exists. "Emergency situation," as used in this article, means a situation
determined by the principal, the principal's designee, or the superintendent to constitute a clear and present danger to
the lives, safety, or health of pupils or school personnel. If a pupil is suspended.without a conference prior to suspension,
both the parent and the pupil shall be notified of the pupil's right to a conference, and the pupil's right to return to school
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for the purpose of a conference. The conference shall be held within two schooldays, unless the pupil waives this right or
is physically unable to attend for any reason, including, but not limited to, incarceration or hospitalization. The conference
shall then be held as soon as the pupil is physically able to return to school for the conference.

(d) At the time of suspension, a school employee shall make a reasonable effort to contact the pupil's parent or guardian
in person or by telephone. Within one schoolday of the decision to suspend a pupil, a school employee shall mail a notice
to the pupil's parent or guardian. The notice shall be provided, to the extent practicable, in the primary language and in a
form that the parent or guardian can understand.

(e) A school employee shall report the suspension of the pupil, including the cause therefor, to the governing board of the
school district or to the district superintendent in accordance with the regulations of the governing board.

(f) The parent or guardian of any pupil shall respond without delay to any request from school officials to attend a
conference regarding his or her child's behavior.

No penalties may be imposed on a pupil for failure of the pupil's parent or guardian to attend a conference with school
officials. Reinstatement of the suspended pupil shall not be contingent upon attendance by the pupil's parent or guardian
at that conference. :

(g) In a case where expulsion from any school or suspension for the balance of the semester from continuation schoot is
being processed by the governing board, the school district superintendent, or other person designated by the -
superintendent in writing, may extend the suspension until the governing board has rendered a decision in the action,

- except that the designee shall not be a person employed at the school where the pupil is enrolled. However, an extension
may be granted only if both of the following conditions are met:

(1) Prior to the decision regarding the extension, the pupil and his or her parent or guardian are provided an opportunity
. to meet with the superintendent or the superintendent's designee regarding the extension.

(2) The superintendent or the superintendent's designee has determined, by clear and convincing evidence, that the
presence of the pupil at the school or in a placement at another school would cause a continuing danger to persons or
property or an ongoing threat of disrupting the instructional process.

(h) Notwithstanding subdivisions (a) and (g), an individual with exceptional needs may be suspended for up to, but not
more than, 10 consecutive schooldays if he or she poses an immediate threat to the safety of himself or herself or others.
In the case of a truly dangerous child, a suspension may exceed 10 consecutive schooldays, or the pupil's placement may
be changed, or both, if either of the following occurs:

(1) The pupil's parent or guardian agrees.
(2) A court order so provides.

(i) For the purposes of this section, a "principal's designee" is any one or more administrators at the schoolsite
specifically designated by the principal, in writing, to assist with disciplinary procedures.

If there is not an administrator in addition to the principal at the schoolsite, a certificated person at the schoolsite may be
specifically designated by the principal, in writing, as a “principal's designee," to assist with disciplinary procedures. The
principal may designate only one person at a time as the principal's primary designee for the school year.

An additional person meeting the requirements of this subdivision may be designated by the principal, in writing, to act
for the purposes of this article when both the principal and the principal's primary designee are absent from the
schoolsite. The name of the person, and the names of any person or persons designated as "principal's designee," shall
be on file in the principal's office.

This section is not an exception to, nor does it place any limitation on, Section 48903.
SEC. 4. Section 48912 of the Education Code is amended to read:

48912, (a) The governing board may suspend a pupil from school for any of the acts enumerated in Section 48900 for
any number of schooldays within the limits prescribed by Section 48903. '

(b) Notwithstanding the provisions of Section 35145 of this code and Section 54950 of the Government Code, the
governing board of a school district shall, unless a request has been made to the contrary, hold closed sessions if the
board is considering the suspension of, disciplinary action against, or any other action against, except expulsion, any
pupil, if a public hearing upon that question would lead to the giving out of information concerning a school pupil which
would be in violation of Article 5 (commencing with Section 49073) of Chapter 6.5. '

(c) Before calling a closed session to consider these matters, the governing board shall, in writing, by registered or
certified mail or by personal service, notify the pupil and the pupil's parent or guardian, or the puplil if the pupil is an
adult, of the intent of the governing board to call and hold a closed session. Unless the pupil or the pupil's parent or
guardian shall, in writing, within 48 hours after receipt of the written notice of the board's intention, request that the
hearing be held as‘a public meeting, the hearing to consider these matters shall be conducted by the governing board in
closed session. In the event that a written request is served upon the clerk or secretary of the governing board, the

- meeting shall be public, except that any discussion at that meeting which may be in conflict with the right to privacy of
any pupil other than the pupil requesting the public meeting, shall be in closed session,

SEC. 5. Section 48915.5 of the Education Code is amended to read:
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48915,5. (a) In a matter involving a pupil with previously identified exceptional needs who is currently enrolled in a
special education program, the governing board may order the pupil expelled pursuant to subdivisions (b) and (c) of
Section 48915 only if all of the following conditions are met:

(1) An individualized education program team meeting is held and conducted pursuant to Article 3 (commencing with
Section 56340) of Chapter 2 of Part 30.

(2) The team determines that the misconduct was not caused by, or was not a direct manifestation of, the pupil's
identified disability.

.(3) The team determines that the pupil had been appropriately placed at the time the misconduct occurred.

The term "pupil with previously identified exceptional needs," as used in this section, means a pupil who meets the
requirements of Section 56026 and who, at the time the alleged misconduct occurred, was enrolled in a special education
program, including enrollment in-nonpublic schools pursuant to Section 56365 and state special schools,

(b) For purposes of this section, all applicable procedural safeguards prescribed by federal and state law and regulations
apply to proceedings to expel pupils with previously identified exceptional needs, except that, notwithstanding Section
56321, subdivision (e) of Section 56506, or any other provision of law, parental consent is not required prior to
conducting a preexpulsion educational assessment pursuant to subdivision (e), or as a condition of the final decision of
the local board to expel.

(c) Each local educational agency, pursuant to the requirements of Section 56221, shall develop procedures and time
lines governing expulsion procedures for individuals with exceptional needs.

(d) The parent of each pupil with previously identified exceptional needs has the right to participate in the individualized
education program team meeting conducted pursuant to subdivision (a) preceding the commencement of expulsion
proceedings, following the completion of a preexpulsion assessment pursuant to subdivision (e), through actual
participation, representation, or a telephone conference call. The meeting shall be held at a time and place mutually
convenient to the parent and local educational agency within the period, if any, of the pupil's preexpulsion suspension. A
telephone conference call may be substituted for the meeting. Each parent shall be notified of his or her right to
participate in the meeting at least 48 hours prior to the meeting. Unless a parent has requested a postponement, the
meeting may be conducted without the parent's participation, if the notice required by this subdivision has been

provided. The notice shall specify that the meeting may be held without the parent’s participation, unless the parent
requests a postponement for up to three additional schooldays pursuant to this subdivision. Each parent may reguest that
the meeting be postponed for up to three additional schooldays. In the event that a postponement has been granted, the
local educational agency may extend any suspension of a pupil for the period of postponement if the pupil continues to
pose an immediate threat to the safety of himseif, herself, or others and the local educational agency notifies the parent
that the suspension will be continued during the postponement. However, the suspension shall not be extended beyond
10 consecutive schooldays unless agreed to by the parent, or by a court order. If a parent who has received proper notice
of the meeting refuses to consent to an extension beyond 10 consecutive schooldays and chooses not to participate, the
meeting may be conducted without the parent's participation.

(e) In determining whether a pupil should be expelled, the individualized education program team shall base its decision
on the results of a preexpulsion educational assessment conducted in accordance with the guidelines of Section 104.35 of
Title 34 of the Code of Federal Regulations, which shall include a review of the appropriateness of the pupil's placement
at the time of the alleged misconduct, and a determination of the relationship, if any, between the pupil's behavior and
his or her disability. : ' .

In addition to the preexpulsion educational assessment results, the individualized education program team shall also
review and consider the pupil's health records and school discipline records. The parent, pursuant to Section 300.504 of
Title 34 of the Code of Federal Regulations, is entitled to written notice of the local educational agency's intent to conduct
a preexpulsion assessment. The parent shall make the pupil available for the assessment at'a site designated by the local
educational agency without delay, The parent's right to an independent assessment under Section 56329 applies despite -
the fact that the pupil has been referred for expuilsion. :

(F) If the individualized education program team determines that the alleged misconduct was not caused by, or a direct
manifestation of, the pupil's disability, and if it is determined that the pupil was appropriately placed, the pupil shall be
subject to the applicable disciplinary actions and procedures prgscribed under this article.

(g) The parent of each pupil with previously identified exceptional needs has the right to a due process hearing conducted
pursuant to Section 1415 of Title 20 of the United States Code if the parent disagrees with the decision of the
individualized education program team made pursuant to subdivision (f), or if the parent disagrees with the decision to
rely upon information obtained, or proposed to be obtained, pursuant to subdivision (e).

(h) No expulsion hearing shall be conducted for an individual with exceptional needs until all of the following have
occurred: '

(1) A preexpulsion assessment is conducted.
(2) The individualized education program team meets pursuant to subdivision (a).

(3) Due process hearings and appeals, if initiated pursuant to Section 1415 of Title 20 of the United States Code, are
completed.
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(i) Pursuant to subdivision (a) of Section 48918, the statutory times prescribed for expulsion proceedings for individuals
with exceptional needs shall commence after the completion of paragraphs (1), (2), and (3) in subdivision (h).

(j) If an individual with exceptional needs is excluded from schoolbus transportation, the pupil is entitied to be provided
with an alternative form of transportation at no cost to the pupil or parent. -

SEC. 6. Section 56026 of the Education Code, as amended by Section 2 of Chapter 223 of the Statutes of 1991, is
amended to read:

56026. "Individuals with exceptional needs” means those persons who satisfy all the following:

(a) Identified by an individualized education program team as having at least one of the disabilities defined for "children
with disabilities," as specified in paragraph (1) of subsection (a) of Section 1401 of Title 20 of the United States Code.

(b) Their impairment, as described by subdivision (a), requires instruction, services, or both which cannot be provided
with modification of the regular school.program.

(c) Come within one of the following age categories:

(1) Younger than three years of age and identified by the district, the special education local plan area, or the county
office as requiring intensive special education and services, as defined by the State Board of Education.

(2) Between the ages of three to five years, inclusive, and identified by the district, the special education local plan area,
or the county office as requiring intensive special education and services, as defined by the State Board of Education; or
between the ages of three and five years, inclusive, and identified by the district, special education local plan area, or
county office pursuant to Section 56441.11.

(3) Between the ages of five and 18 years, inclusive.

(4) Between the ages of 19 and 21 years, inclusive; enrolled in or eligible for a program under this part or other special
education program prior to his or her 19th birthday; and has not yet completed his or her prescribed course of study or
who has not met proficiency standards prescribed pursuant to Sections 51215 and 51216.

(A) Any person who becomes 22 years of age during the months of January to June, inclusive, while participating:in a
program under this part may continue his or her participation in the program for the remainder of the then-current fiscal
year, including an extended school year program for individuals with exceptional needs established pursuant to
regulations of the State Board of Education.

(B) Any person otherwise eligible to participate in a program under this part shall not be allowed to begin a new fiscal
year if he or she becomes 22 years of age between July 1 to September 30, inclusive, of that new fiscal year. However,
the person may complete an extended year program after July 1 if it is included in that person's individualized education
program, Also, if a person who is in a year-round school program and is completing the requirements for obtaining a
diploma in a term that extends into the new fiscal year, then the person may complete that term.

(C) Any person who becomes 22 years of age during the month of October, November, or December while participating
in a program under this part shall be terminated from the program on December 31 of the then-current fiscal year, or at
the end of the current fiscal year if the pupil is completing requirements for obtaining a diploma.

(D) No school district, special education local plan area, or county office of education may develop an individualized
education program that extends these eligibility dates, and in no event may a pupil be required or allowed to attend
school under the provisions of this part beyond these eligibility dates solely on the basis that the individual has not met
his or her goals or objectives.

(d) Meet eligibility criteria set forth in regulations adopted by the board, including, but not limited to, those adopted
pursuant to Article 2.5 (commencing with Section 56333) of Chapter 4.

(e) Unless disabled within the meaning of subdivisions (a) to (d), inclusive, pupils whose educational needs are due
primarily to unfamiliarity with the English language; temporary physical disabilities; social maladjustment; or
environmental, cultural, or economic factors are not individuals with exceptional needs.

(f) This section shall remain in effect only until California terminates its participation in special education programs for
individuals with exceptional needs between the ages of three and five years, inclusive, pursuant to Section 56448, and as
of that date is repealed. ’

SEC. 6.5. Section 56026 of the Education Code, as amended by Section 2 of Chapter 223 of the Statutes of 1991, is
amended to read:

56026. "Individuals with exceptional needs" means those persons who satisfy all the following:

(a) Identified by an individualized education program team as having at least one of the disabilities defined for "children
with disabilities,” as specified in paragraph (1) of subsection (a) of Section 1401 of Title 20 of the United States Code.

(b) Their impairment, as described by subdivision (a), requires instruction, services, or both which cannot be provided
with modification of the regular school program. '

(c) Come within one of the following age categories:
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(1) Younger than three years of age and identified by the district, the special education local plan area, or the county
office as requiring intensive special education and services, as defined by the State Board of Education.

(2) Between the ages of three to five years, inclusive, and identified by the district, the special education local plan area,
or the county office as requiring intensive special education and services, as defined by the State Board of Education; or
between the ages of three and five years, inclusive, and identified by the district, special education local plan area, or
county office pursuant to Section 56441.11.

(3) Between the ages of five and 18 years, inclusive.

(4) Between the ages of 19 and 21 years, inclusive; enrolled in or eligible for a program under this part or other special
education program prior to his or her 19th birthday; and has not yet completed his or her prescribed course of study or
who has not met proficiency standards prescribed pursuant to Sections 51215 and 51216.

(A) Any person who becomes 22 years of age during the months of January to June, inclusive, while participating in a
program under this part may continue his or her participation in the program for the remainder of the current fiscal year,
including any extended school year program for individuals with exceptional needs established pursuant to regulations
adopted by the State Board of Education, pursuant to Article 1 (commencing with Section 56100) of Chapter 2.

(B) Any person otherwise eligible to participate in a program under this part shall not be allowed to begin a new fiscal
year in a program if he or she becomes 22 years of age between July 1 to September 30, inclusive, of that new fiscal
year. However, the person may complete an extended year program after July 1 ifitis included in that person's
individualized education program. Also, if a person is in a year-round school program and is completing his or her
individualized education program in a term that extends into the new fiscal year, then the person may complete that
term.

(C) Any person who becomes 22 years of age during the month of October, November, or December while participating
in a program under this act shall be terminated from the program on December 31 of the current fiscal year, uniess the
person would otherwise complete his or her individualized education program at the end of the current fiscal year or
unless the person has not had an individual transition plan incorporated into his or her individualized education program
and implemented from the age of 20 years, in which case the person shall be terminated from the program at the end of
the fiscal year.

(D) No school district, special education local plan area, or county office of education may develop an individualized
education program that extends these eligibility dates, and in no event may a pupil be required or allowed to attend
school under the provisions of this part beyond these eligibility dates solely on the basis that the individual has not met
his or her goals or objectives.

(d) Meet eligibility criteria set forth in regulations adopted by the board, including, but not limited to, those adopted
pursuant to Article 2.5 (commencing with Section 56333) of Chapter 4.

(e) Unless disabled within the meaning of subdivisions (a) to (d), inclusive, pupils whose educational needs are due
primarily to unfamiliarity with the English language; temporary physical disabilities; social maladjustment; or
environmental, cultural, or economic factors are not individuals with exceptional needs.

(f) This section shall remain in effect only until California terminates its participation in special education programs for
individuals with exceptional needs between the ages of three and five years, inclusive, pursuant to Section 56448, and as
of that date is repealed.

SEC. 7. Section 56026 of the Education Code, as amended by Section 3 of Chapter 223 of the Statutes of 1991, is
amended to read:

56026, "Individuals with exceptional needs" means those persons who satisfy all the following:

(a) Identified by an individualized education program team as having at least one of the disabilities defined for "children
with disabilities," as specified in paragraph (1) of subsection (a) of Section 1401 of Title 20 of the United States Code.

(b) Their impairment, as described by subdivision (a), requires instruction, services, or both which cannot be provided
with modification of the regular school program.

(c) Come within one of the following age categories:

(1) Younger than three years of age and identified by the district, the special education local plan area, or the county
office as requiring intensive special education and services, as defined by the State Board of Education.

(2) Between the ages of three years and four years and nine months, inclusive, and identified by the district, the special
education local plan area, or the county office as requiring intensive special education and services, as defined by the
State Board of Education.

(3) Between the ages of four years and nine months and 18 years, inclusive.

(4) Between the ages of 19 and 21 years, inclusive; enrolled in or eligible for a program under this part or other special

education program prior to his or her 19th birthday; and has not yet completed his or her prescribed course of study or
who has not met proficiency standards prescribed pursuant to Sections 51215 and 51216,

https://www.lexis.com/research/retrieve?cc=&pu7l-g1e,=l&tmpF BSel=all&totaldocs=&ta... 10/18/2010




Search - 20 Results - cite (ca and 2773) Page 8 of 19

(A) Any person who becomes 22 years of age during the months of January to June, inclusive, while participating in a
program under this part may continue his or her participation in the program for the remainder of the then-current fiscal
year, including an extended school year program for individuals with exceptional needs established pursuant to
regulations of the State Board of Education.

(B) Any person otherwise eligible to participate in a program under this part shall not be allowed to begin a new fiscal
year if he or she becomes 22 years of age between July 1 to September 30, inclusive, of that new fiscal year. However,
the person may complete an extended year program after July 1 if it is included in that person's individualized education
program. Also, if a person who is in a year-round school program and is completing the requirements for obtaining a
diploma in a term which extends into the new fiscal year, then the person may complete that term.

(C) Any person who becomes 22 years of age during the month of October, November, or December while participating
in a program under this part shall be terminated from the program on December 31 of the then-current fiscal year, or at
the end of the current fiscal year if the pupil is completing requirements for obtaining a diploma.

(D) No school district, special education local plan area, or county office of education may develop an individualized
education program that extends these eligibility dates, and in no event may a pupil be required or allowed to attend
school under the provisions of this part beyond these eligibility dates solely on the basis that the individual has not met
his or her goals or objectives. :

(d) Meet eligibility criteria set forth in regulations adopted by the board, including, but not limited to, those adopted
pursuant to Article 2.5 (commencing with Section 56333) of Chapter 4.

(e) Unless disabled within the meaning of subdivisions (a) to (d), inclusive, pupils whose educational needs are due
primarily to unfamiliarity with the English language; temporary physical disabilities; social maladjustment; or
environmental, cultural, or economic factors are not individuals with exceptional needs.

(f) This section shall become operative on the date that California terminates its participation in special education
programs for individuals with exceptional needs between the ages of three and five years, inclusive, pursuant to Section
564438.

SEC. 7.5. Section 56026 of the Education Code, as amended by Section 3 of Chapter 223 of the Statutes of 1991, is
amended to read:

56026. "Individuals with exceptional needs" means those persons who satisfy all the following:

(a) Identified by an individualized education program team as having at least one of the disabilities defined for "children
with disabilities," as specified in paragraph (1) of subsection (a) of Section 1401 of Title 20 of the United States Code.

(b) Their impairment, as described by subdivision (a), requires instruction, services, or both which cannot be provided
with modification of the regular school program. :

(c) Come within one of the following age categories:

(1) Younger than three years of age and identified by the district, the special education local plan area, or the county
office as requiring intensive special education and services, as defined by the State Board of Education.

(2) Between the ages of three years and four years and nine months, inclusive, and identified by the district, the special
education local plan area, or the county office as requiring intensive special education and services, as defined by the
State Board of Education,

(3) Between the ages of four years and nine months and 18 years, inclusive,

(4) Between the ages of 19 and 21 years, inclusive; enrolled in or eligible for a program under this part or other special
education program prior to his or her 19th birthday; and has not yet completed his or her prescribed course of study or
who has not met proficiency standards prescribed pursuant to Sections 51215 and 51216.

(A) Any person who becomes 22 years of age during the months of January to June, inclusive, while participating in a
program under this part may continue his or her participation in the program for the remainder of the current fiscal year,
including an extended school year program for individuals with exceptional needs established pursuant to regulations
adopted by the State Board of Education, pursuant to Article 1 (commencing with Section 56100) of Chapter 2.

(B) Any person otherwise eligible to participate in a program under this part shall not be allowed to begin a new fiscal
year if he or she becomes 22 years of age between July 1 to September 30, inclusive, of that new fiscal year. However,
the person may complete an extended year program after July 1 if it is included in that person's individualized education
program. Also, if a person is in a year-round school program and is completing his or her individualized education
program in a term that extends into the new fiscal year, then the person may complete that term.

(C) Any person who becomes 22 years of age during the month of October, November, or December while participating
in a program under this act shall be terminated from the program on December 31 of the current fiscal year, unless the
person would otherwise complete his or her individualized education program at the end of the current fiscal year or
unless the person has not had an individual transition plan incorporated into his or her individual education program and
implemented from the age of 20 years, in which case the person shall be terminated from the program at the end of the
fiscal year.

(D) No school district, special education local plan area, or county office of education may develop an individualized
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education program that extends these eligibility dates, and In no event may a pupil be required or allowed to attend
school under the provisions of this part beyond these eligibility dates solely on the basis that the individual has not met
his.or her goals or objectives.

(d) Meet eligibility criteria set forth in regulations adopted by the board, including, but not limited to, those adopted
pursuant to Article 2,5 (commencing with Section 56333) of Chapter 4.

(e) Unless disabled within the meaning of subdivisions (a) to (d), inclusive, pupils whose educational needs are due
primarily to unfamiliarity with the English language; temporary physical disabilities; social maladjustment; or
environmental, cultural, or economic factors are not individuals with exceptional needs.

(f) This section shall become operative on the date that California terminates its participation in special education
programs for individuals with exceptional needs between the ages of three and five years, inclusive, pursuant to Section
56448,

SEC. 8. Section 56041 is added to the Education Code, to read::

56041. Except for those pupils meeting residency requirements for school attendance specified in subdivision (a) of
Section 48204, and notwithstanding any other provision of law, if it is determined by the individualized education
program team that special education services are required beyond the pupil's 18th birthday, the district of residence
responsible for providing special education and related services to pupils between the ages of 18 to 22 years, inclusive,
shall be assigned, as follows: :

(a) For nonconserved pupils, the last district of residence in effect prior to the pupil's attaining the age of majority shall
become and remain as the responsible local educational agency, as long as and until the parent or parents relocate to a
new district of residence. At that time, the new district of residence shall become the responsible local educational
agency.

(b) For conserved pupils, the district of residence of the conservator shall attach and remain the responsible local
educational agency, as long as and until the conservator relocates or a new one is appointed. At that time, the new
district of residence shall attach and become the responsible local educational-agency.

SEC. 9. Section 56100 of the Education Code is amended to read:

56100. The State Board of Education shall do all of the following:

(a) Adopt rules and regulations necessary for the efficient administration of this part.

(b) Adopt criteria and procedures for the review and approval by the board of local plans. Local plans may be approved
for up to three years. ) .

(c) Adopt size and scope standards for use by districts, special education local plan areas, and county offices, pursuant to
subdivision (a) of Section 56170, ) .

(d) Provide review, upon petition, to any district, special education local plan area, or county office that appeals a
decision made by the department which affects its providing services under this part except a decision made pursuant to
Chapter 5 (commencing with Section 56500). '

(e) Review and approve a program evaluation plan for special education progkams provided by this part in accordance
with Chapter 6 (commencing with Section 56600), This plan may be approved for up to three years.

(f) Recommend to the Commission on Teacher Credentialing the adoption of standards for the certification of professional
personnel for special education programs conducted pursuant to this part.

(g) Adopt regulations to provide specific procedural criteria and guidelines for the identification of pupils as individuals
with exceptional needs.

(h) Adopt guidelines of reasonable pupil progress and achievement for individuals with exceptional needs. The guidelines
shall be developed to aid teachers and parents in assessing an individual pupil's education program and the
appropriateness of the special education services. :

(i) In accordance with the requirements of federal law, adopt regulations for all educational programs for individuals with
exceptional needs, including programs administered by other state or local agencies.

(j) Adopt uniform rules and regulations relating to parental due process rights in the area of special education.

(k) Adopt rules and regulations regarding the ownership and transfer of materials and equipment, including facilities,
related to transfer of programs, reorganization, or restructuring of special education local plan areas.

SEC. 10. Section 56138 is .added to the Education Code, to read:

56138. (a) The superintendent shall conduct a pilot program for the 1993-94, 1994-95, and 1995-96 fiscal years to
authorize districts, special education local plan areas, and county offices to establish an alternative dispute resolution
process, the purpose of which will be to increase opportunities for parents and public education agencies to reach
agreements regarding a free and appropriate public education for individuals with exceptional needs, prior to the
initiation of due process hearings pursuant to Section 56502. The pilot-program shall include participants from urban,
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suburban, and rural areas of the state. The pilot program shall not abrogate any right provided to individuals with
exceptional needs and their parents or guardians under the federal Individuals with Disabilities Act (20 U.S.C. Sec. 1400

and following).

(b) In developing the request for proposals for the pilot program, the superintendent shall consult with the Advisory
Commission on Special Education and with other appropriate groups, parents, and persons involved in the education of
individuals with exceptional needs. The pilot program shall include, but not be limited to, the following:

(1) Development of the capability for a district, special education local plan area, or county office, to acquire an
ombudsperson who shall receive issues or grievances submitted by parents, individuals, public agencies, or organizations
and bring the issues to the attention of the public education agency, provide advice regarding available resources and
options, propose a resolution, or propose a systemic change related to the issues.

(2) Development of the capability for a-district, special education local plan area, or county office, to acquire a mediator
who shall provide a structured process that allows parents, pupils, and public education agencies a voluntary method to
reach a settlement of their differences that results in an agreement which describes the future actions of both parties.

(3) Development of the capability for districts, special education local plan areas, or county offices, to acquire a
placement specialist who shall assist the parent, pupil, when appropriate, and public education agency to identify and
locate an appropriate educational placement or service and assist throughout the individualized education program
process.

(c) The superintendent shall evaluate the effectiveness of the alternative dispute resolution process. The evaluation shall
include, but not be limited to, reduction in the number of state due process hearings, cost effectiveness, consumer
satisfaction, efficiency, and other issues specific to the alternative dispute resolution process. Following the evaluation,
the superintendent shall submit a report of findings and recommendations to the Legislature by December 1, 1996.

(d) The pilot program shall be funded pursuant to Schedule (d) of Item 6110-161-890 of Section 2.00 of the Budget Act.
SEC. 11. Section 56171 of the Education Code is amended to read:

56171. In developing a local plan under Section 56170, each district shall do all of the following:

(a) Involve special and regular teachers selected by their peers and parents selected by their peers in an active role.

(b) Cooperate with the county office and other school districts in the geographic areas in planning its option under
Section 56170 and, commencing with fiscal year 1982-83 and each fiscal year thereafter, notify the department,
impacted special education local plan areas, and participating county offices of its intent to elect an alternative option
from those specified in Section 56170, at least one year prior to the proposed effective date of the implementation of the
alternative plan.

(c) Cooperate with the county office to assure that the plan is compatible with other local plans in the county and any
county plan of a contiguous county.

(d) Join with the county office In countywide planning pursuant to subdivision (a) of Section 56140.
(e) Submit to the county office for review any plan developed under subdivision (a) or (b) of Section 56170.
SEC. 12. Section 56321 of the Education Code is amended to read:

56321. (a) Whenever an assessment for the development or revision of the individualized education program is to be
conducted, the parent of the pupil shall be given, in writing, a proposed assessment plan within 15 days of the referral
for assessment not counting days between the pupil's regular school sessions or terms or days of school vacation in
excess of five schooldays from the date of receipt of the referral, unless the parent agrees, in writing, to an extension.
However, in any event, the assessment plan shall be developed within 10 days after the commencement of the
subsequent regular school year or the pupil's regular school term as determined by each district's school calendar for
each pupil for whom a referral has been made 10 days or less prior to the end of the regular school year. In the case of
pupil school vacations, the 15-day time shall recommence on the date that the pupil's regular schooldays reconvene. A
copy of the notice of parent rights shall be attached to the assessment plan. A written explanation of all the procedural
safeguards under the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 and following), and the rights and
procedures contained in Chapter 5 (commencing with Section 56500), shall be included in the notice of parent rights,
including information on the-procedures for requesting an informal meeting, prehearing mediation conference, mediation
conference, or due process hearing; the timelines for completing each process; whether the process is optional; and the
type of representative who may be invited to participate.

(b) The proposed assessment plan given to parents shall meet all the following requirements:
(1) Be in language easily understood by the general public.

(2) Be provided in the primary language of the parent or other mode of communication used by the parent, unless to do
so is clearly not feasible. :

(3) Explain the types of assessments to be conducted.

(4) State that no individualized education program will result from the assessment without the consent of the parent.
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(c) No assessment shall be conducted unless the written consent of the parent is obtained prior to the assessment except
pursuant to subdivision (e) of Section 56506. The parent shall have at least 15 days from the receipt of the proposed
assessment plan to arrive at a decision. Assessment may begin immediately upon receipt of the consent.

SEC. 13. Section 56337.5 is added to the Education Code, to read:

56337.5. (a) A pupil who is assessed as being dyslexic and meets eligibility criteria specified in Section 56337 and
subdivision (j) of Section 3030 of Title 5 of the California Code of Regulations for the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 and following) category of specific learning disabilities is entitled to special education
and related services. .

(b) If a pupil who exhibits the characteristics of dyslexia or another related reading dysfunction is not found to be eligible
for special education and related services pursuant to subdivision (@), the pupil's instructional program shall be provided
in the regular education program. :

(c) It is the intent of the Legislature that the program guidelines developed pursuant to Section 2 of Chapter 1501 of the
Statutes of 1990, for specific learning disabilities, including dyslexia and other related disorders, be available for use by
teachers and parents in order for them to have knowledge of the strategies that can be utilized with pupils for the
remediation of the various types of specific learning disabilities.

SEC. 14. Article 2.6 (commencing with Section 56339) Is added to Chapter 4 of Part 30 of the Education Code, to read:
Article 2.6. Attention Deficit and Hyperactivity Disorders

56339. (a) A pupil whose educational performance is adversely affected by a suspected or diagnosed attention deficit
disorder or attention deficit hyperactivity disorder and demonstrates a need for special education and related services by
meeting eligibility criteria specified in subdivision (f) or (i) of Section 3030 of Title 5 of the California Code of Regulations
or Section 56337 and subdivision (j) of Section 3030 of Title 5 of the California Code of Regulations for the federal
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 and following) categories of "other health impairments,"
"serious emotional disturbance,” or "specific learning disabilities," is entitled to special education and related services.

(b) If a pupil with an attention deficit disorder or attention deficit hyperactivity disorder is not found to be eligible for
special education and related services pursuant to subdivision (a), the pupil's instructional program shall be provided in
the regular education program.

(c) It is the intent of the Legislature that local educational agencies promote coordination between special education and
regular education programs to ensure that all pupils, including those with attention deficit disorders or attention deficit
hyperactivity disorders, receive appropriate instructional interventions,

(d) It is further the intent of the Legislature that regular education teachers and other personnel be trained to develop an
awareness about attention deficit disorders and attention deficit hyperactivity disorders and the manifestations of those
disorders, and the adaptations that can be implemented in regular education programs to address the instructional needs
of pupils having these disorders.

SEC. 15. Section 56341 of the Education Code is amended to read:

56341, (a) Each meeting to develop, review, or revise the individualized education program of an individual with
exceptional needs, shall be conducted by an individualized education program team.

(b) The individualized education program team shall include all of the following:

(1) A representative other than the pupil's teacher designated by administration who may be an administrator, program
specialist, or other specialist who is knowledgeable of program options appropriate for the pupil and who is qualified to
provide, or supervise the provision of, special education.

(2) The pupil's present teacher, If the pupil does not presently have a teacher, this representative shall be the teacher
with the most recent and complete knowledge of the pupil who has also observed the pupil's educational performance in
an appropriate, setting. If no such teacher is available, this representative shall be a regular classroom teacher referring
the pupil, or a special education teacher qualified to teach a pupil of his or her age.

(3) One or both of the pupil’s parents, a representative selected by the parent, or both, pursuant to Public Law 94-142.
(c) When appropriate, the team shall also include the following persons:
(1) The individual with exceptional needs.

(2) Other individuals, at the discretion of the parent, district, special education local plan area, or county office who
possess expertise or knowledge necessary for the development of the individualized education program.

(d) If the team is developing, reviewing, or revising the individualized education program of an individual with
exceptional needs who has been assessed for the purpose of that individualized education program, the district, special
education local plan area, or county office shall ensure that a person is present at the meeting who has conducted an
assessment of the pupil or who is knowledgeable about the assessment procedures used to assess the pupil and is
familiar with the results of the assessment. The person shall be qualified to interpret the results if the results or
recommendations, based on the assessment, are significant to the development of the pupil's individualized education
program and subsequent placement. ‘
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(e) For pupils with suspected learning disabilities, at least one member of the individualized education program team,
other than the pupil's regular teacher, shall be a person who has observed the pupil's educational performance in an
appropriate setting. If the child is younger than five years or is not enrolled in a school, a team member shall observe the
child in an environment appropriate for a child of that age. ‘

(f) The parent shall have the right to present information to the individualized education program team in person or
through a representative and the right to participate in meetings relating to eligibility for special education and related
services, recommendations, and program planning.

(g) Tt is the intent of the Legislature that the individualized education program team meetings be nonadversarial and
convened solely for the purpose of making educational decisions for the good of the individual with exceptional needs.

SEC. 15.3. Section 56341 of the Education Code is amended to read:

56341, (a) Each meeting to develop, review, or revise the individualized education program of an individual with
exceptional needs, shall be conducted by an individualized education program team.

(b) The individualized education program team shall include all of the following:

(1) A representative other than the pupil's teacher designated by administration who may be an administrator, program
specialist, or other specialist who is knowledgeable of program options appropriate for the pupil and who is qualified to
provide, or supervise the provision of, special education,

(2) The pupil's present teacher. If the pupil does not presently have a teacher, this representative shall be the teacher
with the most recent and complete knowledge of the pupil who has also observed the pupil's educational performance in
an appropriate setting. If no teacher is available, this representative shall be a regular classroom teacher referring the
pupil, or a special education teacher qualified to teach a pupil of his or her age,

(3) One or both of the pupil's parents, a representative selected by the parent, or both, pursuant to Public Law 94-142,
(c) When appropriate, the team shall also include the following persons:
(1) The individual with exceptional needs.

(2) Other individuals, at the discretion of the parent, district, special education local plan area, or county office who
possess expertise or knowledge necessary for the development of the individualized education program.

(d) If the team is developing, reviewing, or revising the individualized education program of an individual with
exceptional needs who has been assessed for the purpose of that individualized education program, the district, special
education local plan area, or county office, shall ensure that a person is present at the meeting who has conducted an
assessment of the pupil or who is knowledgeable about the assessment procedures used to assess the pupil and is
familiar with the results of the assessment. The person shall be qualified to interpret the results if the results or
recommendations, based on the assessment, are significant to the development of the pupil's individualized education
program and subsequent placement.

(e) For pupils with suspected learning disabilities, at least one member of the individualized education program team,
other than the pupil's regular teacher, shall be a person who has observed the pupil's educational performance in an
appropriate setting. If the child is younger than five years or is not enrolled in a school, a team member shall observe the
child in an environment appropriate for a child of that age.

(f) The parent shall have the right to present information to the individualized education program team in person or
through a representative and the right to participate in meetings relating to eligibility for special education and related
services, recommendations, and program planning.

(g) (1) Notwithstanding Section 632 of the Penal Code, the parent, district, special education local plan area, or county
office shall have the right to electronically record the proceedings of individualized education program meetings on an
audio tape recorder. The parent, district, special education focal plan area, or county office shall notify the members of
the individualized education program team of their intent to record a meeting at least 24 hours prior to the meeting. If
the district, special education local plan area, or county office initiates the notice of intent to audio tape record a meeting
and the parent objects or refuses to attend the meeting because it will be tape recorded, then the meeting shall not be
recorded on an audio tape recorder,

(2) The Legislature hereby finds as follows:

(A) Under federal law, audio tape recordings made by a district, special education local plan area, or county office are
subject to the federal Family Educational Rights and Privacy Act of 1974 (20 U.S.C. Sec. 1232g).

(B) Parents have the right, pursuant to Sections 99.10 to 99,22, inclusive, of Title 34 of the Code of Federal Regulations,
to (i) inspect and review the tape recordings, (ii) request that the tape recordings be amended if the parent believes that
they contain information that is inaccurate, misleading, or in violation of the rights of privacy or other rights of the
individual with exceptional needs, and (iii) challenge, in a hearing, information that the parent believes is inaccurate,
misleading, or in violation of individual's rights of privacy or other rights.

(h) Tt is the intent of the Legislature that the individualized education program team meetings be nonadversarial and
convened solely for the purpose of making educational decisions for the good of the individual with exceptional needs.
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SEC, 15.5. Section 56341 of the Education Code is amended to read:

56341. (a) Each meeting to develop, review, or revise the individualized education program of an individual with
exceptional needs, shall be conducted by an individualized education program team.

(b) The individualized education program team shali include all of the following:

(1) A representative other than the pupil's teacher designated by administration who may be an administrator, a qualified
teacher of English learners, a program specialist, or other specialist who is knowledgeable of program options appropriate
for the pupil and who is qualified to provide, or supervise the provision of, special education.

(2) The pupil's present teacher. If the pupil does not presently have a teacher, this representative shall be the teacher
with the most recent and complete knowledge of the pupil who has also observed the pupil's educational performance in
an appropriate setting, If that teacher is unavailable, this representative shall be a regular classroom teacher referring

- the pupil, or a special education teacher qualified to teach a pupil of his or her age.

(3) One or both of the pupil's parents, a representative selected by the parent, or both, pursuant to Public Law 94-142.
(c) When appropriate, the team shall also include the following persons:
(1) The individual with exceptional needs.

(2) Other individuals, at the discretion of the parent, district, special education local plan area, or county office who
possess expertise or knowledge necessary for the development of the individualized education program.

(d) If the team is developing, reviewing, or revising the individualized education program of an individual with
exceptional needs who has been assessed for the purpose of that individualized education program, the district, special
education local plan area, or county office, shall ensure that a person is present at the meeting who has conducted an
assessment of the pupil or who is knowledgeable about the assessment procedures used to assess the pupil and is
familiar with the results of the assessment. The person shall be qualified to interpret the results if the results or
recommendations, based on the assessment, are significant to the development of the pupil's individualized education
program and subsequent placement.

(e) For pupils with suspected learning disabilities, at least one member of the individualized education program team,
other than the pupil's regular teacher, shall be a person who has observed the pupil's educational performance in an
appropriate setting. If the child is younger than five years or is not enrolied in a school, a team member shall observe the
child in an environment appropriate for a child of that age.

(f) The parent shall have the right to present information to the individualized education program team in person or
through a representative and the right to participate in meetings relating to eligibility for special education and related
services, recommendations, and program planning.

(g) It is the intent of the Legislature that the individualized education program team meetings be nonadversarial and
convened solely for the purpose of making educational decisions for the good of the individual with exceptional needs.

SEC. 15.7. Section 56341 of the Education Code is amended to read:

56341. (a) Each meeting to develop, review, or revise the individualized education program of an individual with
exceptional needs, shall be conducted by an individualized education program team.

(b) The individualized education program team shall include all of the following:

(1) A representative other than the pupil's teacher designated by administration who may be an administrator, a qualified
teacher of English learners, a program specialist, or other specialist who is knowledgeable of program options appropriate
for the pupil and who is qualified to provide, or supervise the provision of, special education.

(2) The pupil's present teacher. If the pupil does not presently have a teacher, this representative shall be the teacher
with the most recent and complete knowledge of the pupil who has also observed the pupil's educational performance in
an appropriate setting. If that teacher is unavailable, this representative shall be a regular classroom teacher referring
the pupil, or a special education teacher qualified to teach a pupil of his or her age.

(3) One or both of the pupil's parents, a representative selected by the parent, or both, pursuant to Public Law 94-142.
(c) When appropriate, the team shall also include the following persons:
(1) The individual with exceptional needs.

(2) Other individuals, at the discretion of the parent, district, special education local plan area, or county office who
possess expertise or knowledge necessary for the development of the individualized education program.

(d) If the team is developing, reviewing, or revising the individualized education program of an individual with
exceptional needs who has been assessed for the purpose of that individualized education program, the district, special
education local plan area, or county office, shall ensure that a person is present at the meeting who has conducted an
assessment of the pupil or who is knowledgeable about the assessment procedures used to assess the pupil and is
familiar with the results of the assessment. The person shall be qualified to interpret the results if the resuits or
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recommendations, based on the assessment, are significant to-the development of the pupil's individualized education
program and subsequent placement.

(e) For pupils with suspected learning disabilities, at least one member of the individualized education program team,
other than the pupil's regular teacher, shall be a person who has observed the pupil's educational performance in an
appropriate setting. If the child is younger than five years or is not enrolled in a school, a team member shall observe the
child in an environment appropriate for a child of that age.

(f) The parent shall have the right to present information to the individualized education program team in person or
through a representative and the right to participate in meetings relating to eligibility for special education and related
services, recommendations, and program planning.

(g) (1) Notwithstanding Section 632 of the Penal Code, the parent, district, special education local plan area, or county
office shall have the right to electronically record the proceedings of individualized education program meetings on an
audio tape recorder. The parent, district, special education local plan area, or county office shall notify the members of
the individualized education program team of their intent to record a meeting at least 24 hours prior to the meeting. If
the district, special education local plan area, or county office initiates the notice of intent to audio tape record a meeting
and the parent objects or refuses to attend the meeting because it will be tape recorded, then the meeting shall not be
recorded on an audio tape recorder. :

(2) The Legislature hereby finds as follows:

(A) Under federal law, audio tape recordings made by a district, special education local plan area, or county office are
subject to the federal Family Educational Rights and Privacy Act of 1974 (20 U.S.C. Sec. 1232g). -

(B) Parents have the right, pursuant to Sections 99.10 to 99.22, inclusive, of Title 34 of the Code of Federal Regulations,
to (i) inspect and review the tape recordings, (il) request that the tape recordings be amended if the parent believes that
they contain information that is inaccurate, misleading, or in violation of the rights of privacy or other rights of the
individual with exceptional needs, and (iii) challenge, in a hearing, information that the parent believes is inaccurate,
misleading, or in violation of the individual's rights of privacy or other rights.

(h) It is the intent of the Legislature that the individualized education program team meetings be nonadversarial and
convened solely for the purpose of making educational decisions for the good of the individual with exceptional needs.

SEC. 16. Section 56344 of the Education Code is amended to read:

56344. An individualized education program reduired as a result of an assessment of a pupil shall be developed within a

total time not to exceed 50 days, not counting days between the pupil's regular school sessions, terms, or days of school
vacation in excess of five schooldays, from the date of receipt of the parent's written consent for assessment, unless the
parent agrees, in writing, to an extension. However, such an individualized education program shall be developed within

30 days after the commencement of the subsequent regular school year as determined by each district's school calendar
for each pupil for whom a referral has been made 20 days or less prior to the end of the regular school year. In the case
of pupil school vacations, the 50-day time shall recommence on the date that pupil schooldays reconvene.

SEC. 17, Section 56345.1 is added to the Education Code, to read:

56345.1, A statement of needed transition services, pursuant to paragraphs (19) and (20) of subsection (a) of Section
1401 of Title 20 of the United States Code, shall be included in the pupil's individualized education program beginning not
later than age 16 years and annually thereafter, or when determined appropriate for the pupil, beginning at age 14 years
or younger. In addition, the program shall include, when appropriate, a statement of the interagency responsibilities or
linkages, or both, before the pupil leaves the school setting.

SEC. 18, Section 56364 of the Education Code is amended to read:

56364. Special classes and centers that enroll pupils with similar and more intensive educational needs shall be available.
The classes and centers shall enroll the pupils when the nature or severity of the disability precludes their participation in
the regular school program for a majority of a schoolday. Special classes and centers and other removal of individuals
with exceptional needs from the regular education environment shall occur only when the nature or severity of the
handicap is such that education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.

In providing or arranging for the provision of activities, each public agency shall ensure that each individual with
exceptional needs participates in those activities with nondisabled pupils to the maximum extent appropriate to the needs
of the individual with exceptional needs, including nonacademic and extracurricular services and activities. Special classes
and centers shall meet standards adopted by the board.

SEC. 19. Section 56500.1 of the Education Code is amended to read:

56500.1. (a) All procedural safeguards under the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 and
following) shall be established and maintained by each noneducational and educational agency that provides education,
related services, or both, to children who are Individuals with exceptional needs.

(b) At each individualized education program meeting, the public education agency responsible for convening the meeting
- shall inform the parent and pupil of the federal and state procedural safeguards that were provided in the notice of parent
rights pursuant to Section 56321,
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SEC. 20. Section 56500.2 of the Education Code is amended to read:

56500.2. An expeditious and effective process shall be implemented for the resolution of complaints regarding any
alleged violations of the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 and following).

SEC. 21. Section 56500.3 is added to the Education Code, to read:

56500.3. (a) It is the intent of the Legislature that parties to special education disputes be encouraged to seek resolution
through mediation prior to filing a request for a due process hearing. It is also the intent of the Legislature that these
voluntary prehearing request mediation conferences be an informal process conducted in a nonadversarial atmosphere to
resolve issues relating to the identification, assessment, or educational placement of the child, or the provision of a free,
appropriate public education to the child, to the satisfaction of both parties. Therefore, attorneys or other independent
contractors used to provide legal advocacy services shall not attend or otherwise participate in the prehearing request
mediation conferences.

(b) Nothing in this part shall preclude the parent or the public education agency from being accompanied and advised by
nonattorney representatives in the mediation conferences and consulting with an attorney prior to or following a
mediation conference. For purposes of this section, "attorney” means an active, practicing member of the State Bar of
California or another independent contractor used to provide legal advocacy services, but does not mean a parent of the
pupil who is also an attorney.

(c) Requesting or participating in a mediation conference is not a prerequisite to requesting a due process hearing.

(d) All requests for a mediation conference shall be filed with the superintendent. The party initiating a mediation
conference by filing a written request with the superintendent shall provide the other party to the mediation with a copy
of the request at the same time the request is filed with the superintendent. The mediation conference shall be conducted
by a person knowledgeable in the process of reconciling differences in a nonadversarial manner and under contract with
the department pursuant to Section 56504.5. The mediator shall be knowledgeable in the laws and regulations governing
special education.

(e) The prehearing mediation conference shall be scheduled within 15 days of receipt by the superintendent of the
request for mediation. The mediation conference shall be completed within 30 days after receipt of the request for
mediation unless both parties to the prehearing mediation conference agree to extend the time for completing the
mediation.

(f) Based upon the mediation conference, the district superintendent, the county superintendent, or the director of the
public education agency, or his or her designee, may resolve the issue or issues. However, this resolution shall not
conflict with state or federal law and shall be to the satisfaction of both parties. A copy of the written resolution shall be
mailed to each party within 10 days following the mediation conference. .

(g) If the mediation conference fails to resolve the issues to the satisfaction of all parties, the party who requested the
mediation conference has the option of filing for a state-level hearing pursuant to Section 56505. The mediator may
assist the parties in specifying any unresolved issues to be included in the hearing request.

(h) Any mediation conference held pursuant to this section shall be held at a time and place reasonably convenient to the
parent and pupil.

(i) The mediation conference shall be conducted in accordance with regulations adopted by the board.

(j) Notwithstanding any procedure set forth in this chapter, a public education agency and a parent may, if the party
initiating the mediation conference so chooses, meet informally to resolve any issue or issues to the satisfaction of both
parties prior to the mediation conference. ’

(k) The procedures and rights contained in this section shall be included in the notice of parent rights attached to the
pupil's assessment plan pursuant to Section 56321.

SEC. 22, Section 56501 of the Education Code is amended to read:

56501, (a) The due process hearing procedures prescribed by this chapter extend to the parent, as defined in Section
56028, a pupil who has been emancipated, and a pupil who is a ward or dependent of the court or for whom no parent
can be identified or located when the hearing officer determines that either the local educational agency has failed to
appoint a surrogate parent as required by Section 7579.5 of the Government Code or the surrogate parent appointed by
the local educational agency does not meet the criteria set forth in subdivision (e) of Section 7579.5 of the Government
Code, and the public education agency involved in any decisions regarding a pupil. The appointment of a surrogate
parent after a hearing has been requested by the pupil shall not be cause for dismissal of the hearing request. The parent
and the public education agency involved may initiate the due process hearing procedures prescribed by this chapter
under any of the following circumstances:

(1) There is a proposal to initiate or change the identification, assessment, or educational placement of the child or the
provision of a free, appropriate public education to the child.

(2) There is a refusal to Iinitiate or change the identification, assessment, or educational placement of the child or the
provision of a free, appropriate public education to the child.

(3) The parent refuses to consent to an assessment of the child.
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(b) The due process hearing rights prescribed by this chapter include, but are not limited to, all the following:
(1) The right to a mediation conference pursuant to Section 56500.3.

(2) The right to request a mediation conference at any point during the hearing process. A mediation conference shall be
scheduled if both parties to the hearing agree to mediate and are willing to extend the 45-day limit for issuing a hearing
decision for a period equal to the length of the mediation process. This limitation on the period of extension is not
applicable if the parties agree to take the hearing off calendar. Notwithstanding subdivision (a) of Section 56500.3,
attorneys and advocates are permitted to participate in mediation conferences scheduled after the filing of a request for
due process hearing.

(3) The right to examine pupil records pursuant to Section 56504. This provision shall not be construed to abrogate the
rights prescribed by Chapter 6.5 (commencing with Section 49060) of Part 27.

(4) The right to a fair and impartial administrative hearing at the state level, before a person knowledgeable in the laws
governing special education and administrative hearings, under contract with the department, pursuant to Section 56505.

(c) In addition to the rights prescribed by subdivision (b), the parent has the following rights:
(1) The right to have the pupil who is the subject of the state hearing present at the hearing.
(2) The right to open the state hearing to the public.

SEC. 23. Section 56502 of the Education Code is amended to read:

56502. (a) All requests for a due process hearing shall be filed with the superintendent. The party initiating a due process
hearing by filing a written request with the superintendent shall provide the other party to the hearing with a copy of the
request at the same time as the request is filed with the superintendent. Within three days following receipt by the public
education agency of a copy of the request, the public education agency shall advise the parent of free or low-cost legal
services and other relevant services available within the geographical area. The superintendent shall take steps to ensure
that within 45 days after receipt of the written hearing request the hearing is immediately commenced and completed,
including, any mediation requested at any point during the hearing process pursuant to paragraph (2) of subdivision (b)
of Section 56501, and a final administrative decision is rendered, unless a continuance has been granted pursuant to
Section 56505.

(b) Notwithstanding any procedure set forth in this chapter, a public education agency and a parent may, if the party
initiating the hearing so chooses, meet informally to resolve any issue or issues relating to the identification, assessment,
or education and placement of the child, or the provision of a free, appropriate public education to the child, to the
satisfaction of both parties prior to the hearing. The informal meeting shall be conducted by the district superintendent,
county superintendent, or director of the public education agency or his or her designee. Any designee appointed
pursuant to this subdivision shall have the authority to resolve the issue or issues.

(c) Upon receipt by the superintendent of a written request by the parent or public education agency, the superintendent
or his or her designee or designees shall immediately notify, in writing, all parties of the request for the hearing and the
scheduled date for the hearing. The notice shall advise all parties of all their rights relating to procedural safeguards. The
superintendent or his or her designee shall provide both parties with a list of persons and organizations within the
geographical area that can provide free or reduced cost representation or other assistance in preparing for the due
process hearing. This list shall include a brief description of the requirement to qualify for the services. The
superintendent or his or her designee shall have complete discretion in determining which individuals or groups shall be
included on the list.

SEC. 24. Section 56503 of the Education Code is repealed.

SEC, 25. Section 56503 is added to the Education Code, to read:

56503. Nothing in this chapter shall preclude the parties to a hearing from agreeing to use a medivation conference or
resolving their dispute in an informal, nonadversarial manner, even though a request for a state level hearing has been
filed or even if the hearing has commenced.

SEC. 26. Section 56504.,5 is added to the Education Code, to read:

56504.5. The department shall contract with a single, nonprofit organization or entity to conduct mediation conferences
and due process hearings that does the following:

(a) Employs persons knowledgeable in administrative hearings and laws and regulations governing special education.

(b) Does not have a conflict of interest under state and federal! laws and regulations governing special education and
related services in conducting mediation conferences and due process hearings.

(c) Is not in the business of providing, or supervising, special education, related services, or care to children and youth.
SEC. 27. Section 56505 of the Education Code is amended to read:
56505. (a) The state hearing shall be conducted in accordance with regulations. adopted by the board.

(b) The hearing shall be held at a time and place reasonably convenient to the parent and the pupil.
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(c) The hearing shall be conducted by a person knowledgeable in the laws governing special education and administrative
hearings pursuant to Section 56504.5. The hearing officer shall encourage the parties to a hearing to consider the option
of mediation as an alternative to a hearing.

(d) During the pendency of the hearing proceedings, including the actual state level hearing, the pupil shall remain in his
or her present placement unless the public agency and the parent agree otherwise.

(e) Any party to the hearing held pursuant to this section shall be afforded the following rights consistent with state and
federal statutes and regulations:

(1) The right to be accompanied and advised by counsel and by individuals with special knowledge or training relating to
the problems of children and youth with disabilities.

(2) The right to present evidence, written arguments, and oral arguments.
(3) The right to confront, cross-examine, and compel the attendance of witnesses.
(4) The right to a written or electronic verbatim record of the hearing.

(5) The right to written findings of fact and decisions. The findings and decisions shall be made available to the public
consistent with the requirements of subsection (c) of Section 1417 of Title 20 of the United States Code and shall also be
transmitted to the Advisory Commission on Special Education pursuant to subsection (d) of Section 1415 of Title 20 of
the United States Code.

(6) The right to be informed by the other parties to the hearing, at least 10 days prior to the hearing, as to what those
parties believe are the issues to be decided at the hearing and their proposed resolution of those issues. Upon the
request of a parent who is not represented by an attorney, the agency responsible for conducting hearings shall provide a
mediator to assist the parent in identifying the issues and the proposed resolution of the issues.

(7) The right to prohibit the introduction of any evidence at the hearing that has not been disclosed to the party at least
five days before the hearing.

(f) The hearing conducted pursuant to this section shall be completed and a written, reasoned decision mailed to all
parties to the hearing within 45 days from the receipt by the superintendent of the request for a hearing. Either party to
the hearing may request the superintendent or his or her designee to grant a continuance. The continuance shall be
granted upon a showing of good cause. Any continuance shall extend the time for rendering a final administrative
decision for a period only equal to the length of the continuance,

(g) The hearing conducted pursuant to this section shall be the final administrative determination and binding on all
parties.

(h) In decisions relating to the placement of individuals with exceptional needs, the person conducting the state hearing
shall consider cost, in addition to all other factors that are considered. ’

(1) Nothing in this chapter shall preclude a party from exercising the right to appeal the decision to a court of competent
jurisdiction. An appeal shall be made within 90 days of receipt of the hearing decision. During the pendency of any
administrative or judicial proceeding conducted pursuant to Chapter 5 (commencing with Section 56500), unless the
public education agency and the parents of the child agree otherwise, the child invelved in the hearing shall remain in his
or her present educational placement. :

SEC. 28. Section 56505.1 is added to the Education Code, to read:

56505.1. The hearing officer may do any of the following during the hearing:

(a) Question a witness on the record prior to any of the parties doing so.

(b) With the consent of both parties to the hearing, request that conflicting experts discuss an issue or issues with each
other while on the record.

(c) Visit the proposed placement site or sites when the physical attributes of the site or sites are at issue.

(d) Call a witness to testify at the hearing if all parties to the hearing consent to the witness giving testimony or the
hearing is continued for at least five days after the witness Is identified and before the witness testifies.

(e) Order that an-impartial assessment of the pupil be conducted for purposes of tHe hearing and continue the hearing
until the assessment has been completed. The cost of any assessment ordered under this subdivision shall be included in
the contract between the department and the organization or entity conducting the hearing.

(f) In decisions relating to the provision of related services by other public agencies, the hearing officer may call as
witnesses independent medical specialists qualified to present evidence in the area of the pupil's medical disability. The
cost for any witness called to testify under this subdivision shall be included in the contract between the department and
the organization or entity conducting the hearing.

SEC. 29. Section 56507 of the Education Code is repealed.
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SEC. 30. Section 56507 is added to the Education Code, to read: '

56507. (a) If either party to a due process hearing intends to be represented by an attorney in the state hearing, notice
of that intent shall be given to the other party at least 10 days prior to the hearing. The failure to provide that notice
shall constitute good cause for a continuance. ‘

(b) An award of reasonable attorneys' fees to the prevailing parent, guardian, or pupil, as the case may be, may only be
made either with the agreement of the parties following the conclusion of the administrative hearing process or by a
court of competent jurisdiction pursuant to paragraph (4) of subsection (e) of Section 1415 of Title 20 of the United
States Code.

(c) Public education agencies shall not use federal funds distributed under Part B of the Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 and following), or other federal special education funds, for the agency's own legal
counsel or other advocacy costs, that may include, but are not limited to, a private attorney or employee of an attorney,
legal paraprofessional, or other paid advocate, related to a due process hearing or the appeal of a hearing decision to the
courts. Nor shall the funds be used to reimburse parents who prevail and are awarded attorneys' fees, pursuant to
subdivision (b), as part of the judgment. Nothing in this subdivision shall preclude public agencies from using these funds
for attorney services related to the establishment of policy and programs, or responsibilities, under Part B of the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 and following) and the program administration of these
programs. This subdivision does not apply to attorneys and others hired under contract to conduct administrative
hearings pursuant to subdivision (a) of Section 56505.

(d) The hearing decision shall indicate the extent to which each party has prevailed on each issue heard and decided,
including issues involving other public agencies named as parties to the hearing.

SEC. 31. Section 56508 is added to the Education Code, to read:

56508, It is the intent of the Legislature that the department develop training materials that can be used locally by-
parents, public education agencies, and others and conduct workshops on alternative resolutions for resolving differences
in a nonadversarial atmosphere with the mutual goal of providing a free and appropriate public education for children and
youth with disabilities.

SEC. 32. Section 56601 of the Education Code is amended to read:

56601, (a) Each special education local plan area shall submit to the superintendent at least annually information, in a
form and manner prescribed by the superintendent and developed in consultation with the special education local plan
areas, in order for the superintendent to carry out the evaluation responsibilities pursuant to Section 56602. This
information shall include other statistical data, program information, and fiscal information that the superintendent may
require. The superintendent shall use this information to answer questions from the Legislature and other state and
federal agencies on program, policy, and fiscal issues of statewide interest.

(b) In order to assist the state in evaluating the effectiveness of special education programs, including transition and
work experience programs, the superintendent is authorized to coliect and utilize social security numbers of individuals
with exceptional needs as pupil identification numbers beginning in the 1993-94 fiscal year and phased in over a two-
year period. In a situation where a social security number is not available, the superintendent shall assign another
student identification number for purposes of evaluating special education programs and related services. The
superintendent shall not disclose personally identifiable, individual pupil records to any person, institution, agency, or
organization except as authorized by Section 1232g of Title 20 of the United States Code and Part 99 of Title 34 of the
Code of Federal Regulations,

SEC. 33. Section 56731 is added to the Education Code, to read:

56731, (a) The Legislature hereby finds and declares that adjudicated individuals with exceptional needs in juvenile court
schools, pursuant to Section 56150, require instructional programs in special education for up to 246 schooldays,
depending on the number of schooldays court schools operate in that county, each fiscal year in order to comply with
Section 104.33 of Title 34 of the Code of Federal Regulations, which is enforced in juvenile court schools by the federal
Office for Civil Rights. '

(b) The superintendent shall develop a funding formula, in consultation with the Legislative Analyst and the Director of
Finance, for the distribution of increased federal funds under Part B of the federal Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 and following), in an amount not to exceed three million dollars ($ 3,000,000), to augment
instructional units for the special education programs in juvenile court schools, beginning in fiscal year 1993, to cover the
required number of days of instruction. The funding formula augmentation shall be developed and operational by July 1,
1993. Any adjustment to the funding level for the purposes of this section shall be made through the Budget Act.

SEC. 34. Section 3.5 of this bill incorporates amendments to Section 48911 of the Education Code proposed by both this
bill and AB 2632. It shall only become operative if (1) both bills are enacted and become effective on January 1, 1993,
(2) each bill amends Section 48911 of the Education Code, and (3) this bill is enacted after AB 2632, in which case
Section 3 of this bill shall not become operative.

SEC. 35. (&) Section 6.5 of this bill incorporates amendments to Section 56026 of the Education Code, as amended by
Section 2 of Chapter 223 of the Statutes of 1991, proposed by both this bill and SB 807. It shall only become operative if
(1) both bills are enacted and become effective on January 1, 1993, (2) each bill amends Section 56026 of the Education

- Code, as amended by Section 2 of Chapter 223 of the Statutes of 1991, and (3) this bill is enacted after SB 807, in which
case Section 6 of this bill shall not become operative. )
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(b) Section 7.5 of this bill incorporates amendments to Section 56026 of the Education Code, as amended by Section 3 of
Chapter 223 of the Statutes of 1991, proposed by both this bill and SB 807. It shall only become operative If (1) both
bills are enacted and become effective on January 1, 1993, (2) each bill amends Section 56026 of the Education Code, as
amended by Section 3 of Chapter 223 of the Statutes of 1991, and (3) this bill is enacted after SB 807, in which case
Section 7 of this bill shall not become operative.

SEC. 36. (a) Section 15.3 of this bill incorporates amendments to Section 56341 of the Education Code proposed by both
this bill and AB 2267. It shall only become operative if (1) both bills are enacted and become effective January 1, 1993,
(2) each bill amends Section 56341 of the Education Code, and (3) SB 2026 is not enacted or as enacted does not amend
that section, and (4) this bill is enacted after AB 2267, in which case Sections 15, 15.5, and 15.7 of this bill shall not
become operative.

(b) Section 15.5 of this bill incorporates amendments to Section 56341 of the Education Code proposed by both this bill

and SB 2026. It shall only become operative if (1) both bills are enacted and become effective January 1, 1993, (2) each
bill amends Section 56341 of the Education Code, (3) AB 2267 is not enacted or as enacted does not amend that section,
and (4) this bill is enacted after SB 2026 in which case Sections 15, 15.3, and 15,7 of this bill shall not become operative.

(c) Section 15.7 of this bill incorporates amendments to Section 56341 of the Education Code proposed by this bill, AB
2267, and SB 2026, It shall become operative if (1) all three bills are enacted and become effective January 1, 1993, (2)
each bill amends Section 56341 of the Education Code, and (3) this bill is enacted after AB 2267 and SB 2026 in which
case Sections 15, 15.3, and 15.5 of this bill shall not become operative.

SEC. 37. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California Constitution
because this act implements a federal law or regulation and involves only "costs mandated by the federal government,"
as defined by Section 17513 of the Government Code. Notwithstanding Section 17580 of the Government Code, uniess
otherwise specified in this act, the provisions of this act shall become operative on the same date that the act takes effect
pursuant to the California Constitution.
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Cau;cion
As of: Oct 28, 2010

THOMAS WILLIAM HAYES, as Director, etc., Plaintiff and Respondent, v.
COMMISSION ON STATE MANDATES, Defendant, Cross-defendant, and Re-
spondent; DALE S. HOLMES, as Superintendent, etc., Real Party in Interest, Cross-
complainant and Appellant; WILLIAM CIRONE, as Superintendent, etc., Real
Party in Interest and Respondent; STATE OF CALIFORNIA et al., Cross-
defendants and Respondents,

No. C009519

COURT OF APPEAL OF CALIFORNIA THIRD APPELLATE DISTRICT

. 11 Cal. App. 4th 1564; 15 Cal. Rptr. 2d 547; 1992 Cal. App. LEXIS 1498; 93 Cal,
Daily Op. Service 17; 93 Daily Journal DAR 18

December 30, 1992, Decided

SUBSEQUENT HISTORY: [***1] Review Denied
April 1, 1993, Reported at 1993 Cal. LEXTS 1988. Lu-

cas, CJ Kennard, J., and Arabian, J., are of the opinion

the petmon should be granted.

PRIOR HISTORY: Superior Court of Sacramento
County, No. 352795, Eugene T. Gualco, Judge.

DISPOSITION: The judgment is affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant Riverside "

Schools sought review from a decision of the Superior
Court of Sacramento County (California), which set
aside an administrative decision that all local special
education costs were state mandated and subject to state
reimbursement and, denied appellant's writ of mandate
that would have ordered respondent controller to issue a
warrant in payment of its claim.

OVERVIEW: Appellant Riverside Schools filed claims .
seeking state reimbursement for alleged state-mandated

costs incurred in connection with special education pro-
grams. After lengthy proceedings, the administrative
agency decided that all local special education costs were
state mandated and subject to reimbursement. On appeal,
the lower court issued a writ of administrative mandate
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directing the agency to reconsider the matter and denying
appellant's petition for a writ of mandate that would have
directed issuance of a warrant in payment of its claim.
The court affirmed the lower court decision and clarified
the criteria to be applied by the administrative agency.
The court concluded that, all financial assistance or funds
under the Rehabilitation Education Act, 29 U.S.C.S. §
794 (1973) or, under the Education of the Handicapped
Act, 20 U.S.C.S. § 1400 et seq., were federally mandated
and thus, appellant was not entitled to reimbursement
from the state for these types of programs.

OUTCOME: The court affirmed the judgment of the
lower court, which set aside an administrative decision
that all local special education costs were state mandated
and: subject to state reimbursement because the special
education costs were federally mandated and thus, appel-
lant Riverside Schools was not entitled to reimbursement
from the state for these types of programs.

CORE TERMS: subvention, educational, reimburse-
ment, mandated, special education, Handicapped Act,
federal mandate, handicapped children, local agencies,
school “district's, handicapped, levels of service, local
government's, local school districts, state-mandated, fed-
eral government, spending, accommodate, taxing, state
mandates, funding, local agency, new programs, appro-
priation, Rehabilitation Act, state subvention, entity, fis-
cal year, Handicapped Act, public education
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LexisNexis(R) Headnotes

Education Law > Departments of Education > State

Departments of Education > Authority

Education Law > Departments of Education > U.S.

Department of Education > Authority
[HN1]Essentially, the constitutional rule of state subven-
tion provides that the state is required to pay for any new
governmental programs, or for higher levels of service
under existing programs, that it imposes upon local gov-
ernmental agencies.

Education Law > Students > Right to Education
[HN2]States typically do purport to guarantee all of their

children the opportunity for a basic education. In fact, in

this state basic education is regarded as a fundamental
All basic educational programs are essentially affirma-
tive action activities in the sense that educational agen-
cies are required to evaluate and accommodate the edu-
cational needs of the children in their districts.

Education Law > Departments of Education > U.S. "

Department of Education > Authority

Education Law > Discrimination > Individuals With

Disabilities Education Act > Coverage

Governments > Legislation > Statutory Remedies &
Rights

[HN3]Since the 1975 amendment, the Education of the
Handicapped Act requires recipient states to demonstrate
a policy that assures all handicapped children the right to

a free appropriate education, 20 U.S.C.S. § 1412(1). The
act is not merely a funding statute; rather, it establishes
an enforceable substantive right to a free appropriate.

public education in recipient states.

Civil Rights Law > Protection of Disabled Persons >
Rehabilitation Act > Remedies

Constitutional Law > Supremacy Clause > General
Overview

Governments > State & Territorial Governnents > Re- ...

lations With Governments

[HN4]Federal financial assistance is not the only incen-
tive for a state to comply with the Education of the
“Handicapped Act, 20 U.S.C.S. § 1400 et seq. Congress
intends the act to serve as a means by which state and
local educational agencies can fulfill their obligations
under the equal protection and due process provisions of
the Constitution and under § 504 of the Rehabilitation

Act of 1973, 29 U.S.C.S. § 794. Accordingly, where it is
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applicable the act supersedes claims under the Civil
Rights Act, 42 U.S.C.S. § 1983 and § 504 of the Reha-
bilitation Act of 1973, and the administrative remedies
provided by the act constitute the exclusive remedy of
handicapped children and their parents or other represen-
tatives.

Admiinistrative Law > Judicial Review > General Over-
view

Constitutional Law > Supremacy Clause > General
Overview ’
Education Law > Discrimination > Individuals With
Disabilities Education Act > Enforcement

[HNS]As a result of the exclusive nature of the Educa-
tion of the Handicapped Act, 20 U.S.C.S. § 1415(e)(2),
dissatisfied parties in recipient states must exhaust their
administrative remedies under the act before resorting to
judicial® intervention. This gives local agencies the first
opportunity and the primary authority to determine ap-
propriate placement and to resolve disputes. If a party is
dissatisfied with the final result of the administrative
process then he or she is entitled to. seek judicial review
in a state or federal court. In such a proceeding the court
independently reviews the evidence but its role is re-
stricted to that of review of the local decision and the
court is not free to substitute its view of sound educa-
tional policy for that of the local authority.

Constitutional Law > State Constitutional Operation
Education Law > Students > Right to Education
[HN6]The constitutional provision requires state subven-
tion when the Legislature or any State agency mandates a
new program or higher level of service on local agencies.
Cal. Const., art. XIII B, § 6.

Constitutional Law > State Constitutional Operation
Governments > Legislation > Interpretation

[HN7]As a general rule and unless the context clearly
requires otherwise, reviewing court must assume that the
meaning of a term or phrase is consistent throughout the
entire act or constitutional article of which it is a part.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

Two school districts filed claims with the State
Board of Control for state reimbursement of alleged
state-mandated costs incurred in connection with special -

. education programs. The board determined that the costs
were state mandated and subject to reimbursement by the
state. In a mandamus proceeding, the trial court entered a
judgment by which it issued a writ of administrative
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mandate directing the Commission on State Mandates
(the successor to the board) to set aside the board's ad-
ministrative decision and to reconsider the matter in light

of an intervening decision by the California Supreme L
Court, and by which it denied the petition of one of the’
school districts for a writ of mandate that would have. .

directed the State Controller to issue a warrant in pay-
ment of the district's claim. (Superior Court of Sacra-
mento County, No. 352795, Eugene T. Gualco, Judge.)

The Court of Appeal affirmed. It held that the 1975
amendments to the federal Education of the Handicapped
Act (20 U.S.C. § 1401 et seq.) constituted a federal man-
date with respect to the state. However, even though the

state had no real choice in deciding whether to comply o

with the act, the act did not necessarily require the state
to impose all of the costs of implementation upon local
school districts. The court held that to the extent the state
implemented the act by freely choosing to impose new
programs or higher levels of service upon local school
districts, the costs of such programs or higher levels of
service are state-mandated and subject to subvention
under Cal. Const., art. X111 B, § 6. Thus, on remand to
the commission, the court held, the commission was re-

quired to focus on the costs mcurred by local school dis-*"
tricts and on whether those costs were 1mposed by fed-

eral mandate or by the state's voluntary choice in its im-
plementation of the federal program. (Opinion by Sparks,
Acting P. J., with Davis and Scotland, JJ., concurring.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES
Classified to California Digest of Official Reports

(1) State of California § 11 - Fiscal Matters -- Reim-
bursement to Local Governments -- State-mandated
Costs: Words, Phrases, and Maxims -- Subvention. --
"Subvention” generally means a grant of financial aid or
assistance, or a subsidy. The constitutional rule of state
subvention provides that the state is required to pay for
any new governmental programs, or for higher levels of

service under existing programs, that it imposes upon.,.

local governmental agencies. This does not mean that the
state is required to reimburse local agencies for any inci-
dental cost that may result from the enactment of a state
law; rather, the subvention requirement is restricted to
governmental services that the local agency is required
by state law to provide to its residents. The subvention
requirement is intended to prevent the state from trans-

ferring the costs of govemment from itself to local agen--

cies. Reimbursement is required when the ‘state freely

chooses to impose on local agencies any peculiarly gov=

ernmental cost which they were not previously required
to absorb. :

95

(2) Schools § 4 -- School Districts -- Relationship to
State. --A school district's relationship to the state is
different from that of local governmental entities such as
c1t1es counties, and special districts. Education and the
operatlon of .the public school system are matters of
statewidé ‘rather than local or municipal concern. Local
school districts are agencies of the state and have been
described as quasi-municipal corporations. They are not .
distinct and independent bodies politic. The Legislature's
power over the public school system is exclusive, ple-
nary, absolute, entire, and comprehensive, subject only to
constitutional constraints. The Legislature has the power
to create, abolish, divide, merge, or alter the boundaries
of school districts. The state is the beneficial owner of all
school, properties, and local districts hold title as trustee
for the state. School moneys belong to the state, and the
apportionment of funds to a school district does not give
the district a proprietary interest in the funds. While the -
Legislature has chosen to encourage local responsibility
for control of public education through local school dis-
tricts, that is a matter of legislative choice rather than
constitutional compulsion, and the authority that the Leg-
islature has given to local districts remains subject to the
ultimate and nondelegable responsibility of the Legisla-
ture.~ T - :
(3) Property Taxes § 7.8 -- Real Property Tax Limita-
tion -- Exemptions and Special Taxes -- Federally
Mandated Costs. --Pursuant to Rev. & Tax. Code, §
2271 (local agency may levy rate in addition to maxi-
mum property tax rate to pay costs mandated by federal
government that are not funded by federal or state gov-
ernment), costs mandated by the federal government are
exempt from an agency s taxing and spending limits.

@ State of Cahforma § 11 -- Fiscal Matters -- Reim-
bursement to Local Governments -- State-mandated
Costs -- Costs Incurred Before Effective Date of Con-
stitutional Provision, --Since Cal. Const, art. XIII B,
requiring subvention for state mandates enacted after
Jan. 1, 1975, had an effective date of July 1, 1980, a local
agency may seek subvention for costs imposed by legis-
lation after Jan. 1, 1975, but reimbursement is limited to
costs “incurred after July 1, 1980. Reimbursement for
costs incurred before July 1, 1980, must be obtained, if at
all, under controlling statutory law.

(5) Schools § 53 - Parents and Students -- Right or
Duty to Attend -- Handicapped Children -- Federal
Rehabilitation Act -- Obligations Imposed on Dis-
tricts. --Section 504 of the federal Rehabilitation Act of
1973 (29 U.S.C. § 794) does not only obligate local
school districts to prevent handicapped children from
bemg excluded from school. States typically purport to
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guarantee all of their children the opportunity for a basic

education. In California, basic education is regarded as a-

fundamental right. All basic educational programs are
essentially affirmative action activities in the sense that
educational agencies are required to evaluate and ac-
commodate the educational needs of the children in their
districts. Section 504 does not permit local agencies to
accommodate the educational needs of some children
while ignoring the needs of others due to their handi-

capped condition. The statute imposes an obligation :

upon local school districts to-take affirmative steps to
accommodate the needs of handicapped children.

(6) Schools § 53 -- Parents and Students -- Right or
Duty to Attend -- Handicapped Children -- Education
of the Handicapped Act. --The federal Education of the
Handicapped Act (20 U.S.C. § 1401 et seq.), which since
its 1975 amendment has required recipient states to dem-
onstrate a policy that assures all handicapped children

the right to a free appropriate education, is not merely a
funding statute; rather, it establishes an enforceable sub-

stantive right to a free appropriate public education in
recipient states. Congress intended the act to establish a
basic floor of opportunity that would bring into compli-
ance all school districts with the constitutional right to
equal protection with respect to handicapped children. It
is also apparent that Congress intended to achieve na-
tionwide application.

(7) Civil Rights § 6 -- Education -- Handicapped L

Scope of Federal Statute. --Congress intended the Edu-
cation of the Handicapped Act (20 U.S.C. § 1401 et seq.)
to serve as a means by which state and local educational
agencies could fulfill their obligations under the equal
protection and due process provisions of the Constitution
and under section 504 of the Rehabilitation Act of 1973
(29 U.S.C. § 794). Accordingly, where it is applicable,
the act supersedes claims under the Civil Rights Act (42

U.S.C. § 1983) and section 504, and the administrative

remedies provided by the act constitute the exclusive

remedy of handicapped children and their parents or.

other representatives, As a result of the exclusive nature
of the Education of the Handicapped Act, dissatisfied
parties in recipient states must exhaust their administra-
tive remedies-under the act before resorting to judicial
intervention.

(8a) (8b) State of California § 11 -- Fiscal Matters --
Reimbursement to Local Governments
mandated Costs -- Special Education: Schools § 4 --
School Districts; Financing; Funds -- Special Educa-
tion Costs -- Reimbursement by State. --The 1975
amendments to the federal Education of the Handicapped
Act (20 U.S.C. § 1401 et seq.) constituted a federal man-
date with respect to the state. However, even though the

- 96

State- ...

statethad no real choice in deciding whether to comply
- w1th the,act;. the act did not necessarily require the state
to impose all of the costs of implementation upon local
school districts. To the extent the state implemented the
act by freely choosing to impose new programs or higher -
levels of service upon local school districts, the costs of
such programs or higher levels of service are state man-
dated and subject to subvention under Cal. Const., art.
XIII B, § 6. Thus, on remand of a proceeding by school
districts to the Commission on State Mandates for con-
sideration of whether special education programs consti-
- tuted new programs or higher levels of service mandated
by the state entitling the districts to reimbursement, the
commission was required to focus on the costs incurred
by local school districts and whether those costs were -
imposed by federal mandate or by the state's voluntary
choice in its implementation of the federal program.

(9) State of California § 11 -- Fiscal Matters -- Reim-
bursement to Local Governments -- Federally Man-
dated Costs. --The constitutional subvention provmon
(Cal. Const., art; XIII B, § 6) and the statutory provisions
which preceded it do not expressly say that the state is
not required to provide a subvention for costs imposed
by a federal mandate. Rather, that conclusion follows
from the plain language of the subvention provisions
themselves. The constitutional provision requires state
subvention when "the Legislature or any State agency
mandates a new program or higher level of service" on
local agencies. Likewise, the earlier statutory provisions
requlred subvention for new programs or higher levels of
service mandated by legislative act or executive regula-
tion. When the federal government imposes costs on
local agencies, those costs are not mandated by the state
and thus would not require a state subvention. Instead,
such costs are exempt from local agencies' taxing and
spending limitations. This should be true even though the
state has adopted an implementing statute or regulation
pursuant to the federal mandate, so long as the state had
no "true choice" in the manner of implementation of the
federal rnandate

(10) Statutes § 28 -- Construction -- Language -- Con-
sistency of Meaning Throughout Statute. --As a gen- .
eral rule and unless the context clearly requires other-
wise, it must be assumed that the meaning of a term or
phrase is consistent throughout the entire act or constitu-
tional article of which it is a part.

(11) State of California § 11 -- Fiscal Matters -- Re-
imbursement_ to Local Governments - Federally
Mandated Costs - Subvention. --Subvention princi-
ples are part of a more comprehensive political scheme.
The basic purpose of the scheme as a whole was to limit
the taxing and spending powers of government. The tax-
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ing and spending powers of local agencies were to be
"frozen" at existing levels with adjustments only for in-
flation and population growth. Since local agencies are
subject to having costs imposed upon them by other gov-

ernmental entities, the scheme provides relief in that -

event. If the costs are imposed by the federal government
or the courts, then the costs are not included in the local
government's taxing and spending limitations. If the
costs are imposed by the state, then the state must pro-
vide a subvention to reimburse the local agency. Nothing
in the scheme suggests that the concept of a federal man-
date should have different meanings depending upon
whether one is considering subvention or taxing and
spending limitations. Thus, the criteria set forth in a Cali-

fornia Supreme Court case concerning whether costs -

mandated by the federal government are exempt from an
agency's taxing and spending limits are applicable when
subvention is the issue.

(12) State of California § 11 -- Fiscal Matters -- Re-
imbursement to Local Governments -- State-
mandated Costs -- Special Education -- Applicable
Criteria in Determining Whether Subvention Re-
quired. --In a proceeding for a writ of mandate to dlrect

the Commission on State Mandates to set aside an ‘ad-#"

ministrative decision by the State Board of Control (the
commission's predecessor), in which the board found that
all local special education costs were state mandated and
thus subject to state reimbursement, the trial court did
not err in determining that the board failed to consider
the issues under the appropriate criteria as set forth in a
California Supreme Court case concerning whether costs
mandated by the federal government are exempt from an
agency's taxing and spending limits. The board relied
upon the "cooperative federalism" nature of the Edca- ¥
tion of the Handicapped Act (20 U.S.C. § 1401 et seq.)
without any consideration of whether the act left the state
any actual choice in the matter. It also relied on litigation
involving another state. However, under the criteria set
forth in the Supreme Court's case, the litigation in the
other state did not support the board's decision but in fact
strongly supported a contrary result.

(13) Courts § 34 -- Decisions and Orders - Prospec—
tive and Retroactive Decisions -- Opinion Elucndatmg
Existing Law. --In a California Supreme Court case.
concerning whether costs mandated by the federal gov-
ernment are exempt from an agency's taxing and spend-
ing limits, the court elucidated and enforced existing law.
Under such circumstances, the rule of retrospective op-
eration controls. Thus, in a proceeding for a writ of man-
date to direct the Commission on State Mandates to set
aside an administrative decision by the State Board of

Control (the commission's predecessor), in which the .

board found that all local special education costs were

97

state mandated and thus subject to state reimbursement,
the trial court correctly applied the Supreme Court deci-
sion to the litigation pending before it.

COUNSEL: Biddle & Hamilton, W. Craig Biddle,
Christian M. Keiner and F. Richard Ruderman for Real
Party in Interest, Cross-complainant and Appellant.

Breon, O'Donnell, Miller, Brown & Dannis and Emi R.
Uyehara as Amici Curiae on behalf of Real Party in In-
terest, Cross-complainant and Appellant.

No appearance for Real Party in Interest and Respondent.

Daniel E. Lungren, Attorney General, N. Eugene Hill,
Assistant Attorney General, Cathy Christian and Marsha
A. Bedwell, Deputy Attorneys General, and Daniel G.
Stone for Plaintiff and Respondent.

Gary D. Hori for Defendant, Cross-defendant and Re-
spondent.

Richard J. Chivaro and Patricia A. Cruz for Cross-
defendants and Respondents.

JUDGES: Opinion by Sparks Acting P. J,, with Davis
and Scotland, JJ., concurring.

OPINION BY; SPARKS, Acting P. I.

OPINION

[¥1570] [**550] This appeal involves a decade-
long battle over claims for subvention by two county
superintendents of schools [***2] for reimbursement for
mandated special education programs. Section 6 of arti-
cle XUI B of the California Constitution directs, with
exceptions not relevant here, that "[w]henever the Legis-
lature or any State agency mandates a new program or
higher level of service on any local government, the -
State shall provide a subvention of funds to reimburse
such local government for the costs of such program or
increased level of service, ..." The issue on appeal is
whether the special education programs in question con-
stituted.new programs or higher levels of service man-
datéd by the state entitling the school districts to reim-
bursement under: section 6 of article XIII B of the Cali-
fornia Constitution and related statutes for the cost of
implementing them or whether these programs were in-
stead mandated by the federal government for which no
reimbursement is due.

The Santa Barbara County Superintendent of
Schools and the Riverside County Superintendent of
Schools each filed claims with the Board of Control for
state, reimbursement for alleged state-mandated costs
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incurred in connection with special education programs.

After a lengthy administrative process, the Board of Con- ;-
trol rendered a decision [***3] finding that all local spe- |

cial education costs were state mandated and subject to
state reimbursement. That decision was then successfully
challenged in the Sacramento County Superior Court.
The superior court entered a judgment by which it: (1)
issued a writ of administrative mandate ( Code Civ.
Proc.. § 1094.9), directing the Commission on State
Mandates (the successor to the Board of [*1571] Con-
trol) to set aside the administrative decision and to recon-

sider the matter in light of the California Supremé:”

Court's intervening decision in City of Sacramento v.
State of California (1990) 50 Cal.3d 51 [266 Cal.Rptr.
139, 785 P.2d 522]; and (2) denied the Riverside County
Superintendent of School's petition for a writ of mandate
( Code Civ. Proc.. § 1085), which would have directed
the State Controller to issue a warrant in payment of the
claim. The Riverside County Superintendent of Public
Schools appeals. We shall clarify the criteria to be ap-
plied by the Commission on State Mandates on remand
and affirm the judgment.

I. THE PARTIES

This action was commenced in July 1987 by.Jesse
R. Huff, then the Director of the [***4] California De-
partment of Finance. Huff petitioned for a writ of admin-
istrative mandate to set aside the administrative decision
which found all the special education costs to be state
mandated. On appeal Huff appears as a respondent urg-

The Commission on State Mandates (the Commis-
sion) is the administrative agency which now has juris-
diction over local agency claims for reimbursement for
state-mandated costs. ( Gov. Code, § 17525.) In this re-
- spect the Commission is the successor to the Board of
Control. The Board of Control rendered the administra-
tive decision which is at issue here. Since an appropria-
tion for payment of these claims was not included in a

local government claims bill before January 1, 1983,

*: 15 Cal. Rptr. 2d 547, **;
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administrative jurisdiction over the claims has beent
transferred from the Board of Control to the Commis-

sion. ( Gov. Code, § 17630.) The Commission is the
named defendant in the petition for a writ of administra-
tive mandate. In the trial court and on appeal the Com-
mission has appeared as the agency having administra-
tive jurisdiction over the claims, but has not expresseda
position on the merits of the litigation.

[**551] The Santa Barbara County Superintendent

[**%5] of Schools (hereafter Santa Barbara) is a claim- "'

ant for state reimbursement of special education costs

incurred in the 1979-1980 fiscal year. Santa Barbara is a
real party in interest in the proceeding for administrative
mandate. Santa Barbara has not appealed from the judg-

98

ey

ing that we affirm the judgment. v Cdy

ment of the superior court and, although a nominal re-
spondent on appeal, has not filed a brief in this court.

-+ Tle ‘Riverside County Superintendent of Schools
(hereafter Riverside) represents a consortium of school
districts which joined together to provide special educa-
tion programs to handicapped students. Riverside seeks
reimbursement for special education costs incurred in the
1980-1981 fiscal year. [*1572] Riverside is a real party
in interest in the proceeding for writ of administrative
mandate. It filed a cross-petition for a writ of mandate
directing the Controller to pay its claim. Riverside is the
appellant in thls appeal.

The State ‘of California and the State Treasurer are
named cross- defendants in Riverside's cross-petition for
a writ of mandate. They joined with Huff in this litiga-
tion. The State Controller is the officer charged with
drawing warrants for the payment of moneys from the
State [***6] Treasury upon a lawful appropriation. (Cal.
Const., art. XVI, § 7.) The State Controller is a named
defendant in Riverside's petition for a writ of mandate. In
the trial court and on appeal the State Controller ex-
presses no opinion on the merits of Riverside's reim-
bursement claim, but asserts that the courts lack authority
to compel him to issue a warrant for payment of the
¢laim in the absence of an appropriation for payment of
the claim,

In addition to the briefing by the parties on appeal,
we have permitted a joint amici curiae brief to be filed in
support of Riverside by the Monterey County Office of
Education, the Monterey County Office of Education
Special Education Local Planning Area, and 21 local
school-districts. -

II. FACTUAL AND PROCEDURAL BACKGROUND

The Legislature has provided an administrative rem-
edy for the resolution of local agency claims for reim-
bursement for state mandates. In County of Contra
Costa v. State of California (1986) 177 Cal.App.3d 62
[222 Cal.Rpfr. 750], at pages 71 and 72, we described
these, .procedures as follows (with footnotes deleted): "
Sectlon 2250 [Revenue & Taxation Code] and those fol-
lowing [*¥**7] " it provide a hearing procedure for the
determination of claims by local governments. The State
Board of Control is required to hear and determine such
claims. (§ 2250.) For purposes of such hearings the
‘board consists of the members of the Board of Control
provided for in part 4 (commencing with § 13900) of
division 3 of title 2 of the Government Code, together
with two local government officials appointed by the
Governor. (§ 2251.) The board was required to adopt
procedures for,receiving and hearing such claims. (§
2252.)"The first claim filed with respect to a statute or
regulation is considered a 'test claim' or a 'claim of first
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impression.' (§ 2218, subd. (a).) The procedure requires
an evidentiary hearing where the claimant, the Depart-
ment of Finance, and any affected department or agency
can present evidence. (§ 2252.) If the board determines
that costs are mandated, then it must adopt parameters
and guidelines for the reimbursement of such claims. (§

2253.2.) The claimant or the state is entitled to coms,
mence an action in administrative mandate pursuant to "
Code of Civil Procedure section 1094.5 to set aside a.

decision of the board on the grounds that the board's de-
cision [***8] is not supported by substantial evidence.
(§ 2253.5.)

[*1573] "At least twice each calendar year the
board is required to report to the Legislature on the num-
ber of mandates it has found and the estimated statewide
costs of these mandates. (§ 2255, subd. (a).) In addition

to the estimate of the statewide costs for each mandate, "

the report must also contain the reasons for recommend-
~ ing reimbursement. (§ 2255, subd. (a).) Immediately
upon receipt of the report a local government claims bill
shall be introduced in the Legislature which, when intro-
duced, must contain an appropriation sufficient to pay for
the estimated costs of the mandates. [**552] (§ 2255,
subd. (a).) In the event the Legislature deletes funding
for a mandate from the local government claims bill,

then it may take one of the following courses of actlonr ;
(1) include a finding that the legislation or regulation *
does not contain a mandate; (2) include a finding that the |

mandate is not reimbursable; (3) find that a regulation
contains a mandate and direct that the Office of Adminis-
trative Law repeal the regulation; (4) include a finding
that the legislation or regulation contains a reimbursable
mandate and direct that the [¥**9] legislation or regula-
tion not be enforced against local entities until funds
become available; (5) include a ﬁnding that the Legisla-

ture cannot determine whether there is a mandate and,,
direct that the legislation or regulation shall remain in'
effect and be enforceable unless a court determines that .

the legislation or regulation contains a reimbursable
mandate in which case the effectiveness of the legislation
or regulation shall be suspended and it shall not be en-
forced against a local entity until funding becomes avail-
able; or (6) include a finding that the Legislature cannot
determine whether there is a reimbursable mandate and
that the legislation or regulation shall be suspended and

shall not be enforced against a local entity until a court
determines whether there is a reimbursable mandate. (§
2255, subd. (b).) If the Legislature deletes funding for a-

mandate from a local government claims bill but does
not follow one of the above courses of action or if a local
entity believes that the action is not consistent with arti-
cle XIII B of the Constitution, then the local entity may
commence a declaratory relief action in the Superior
Court of the County of Sacramento to declare [***10]

99

TE
A

the ‘méxildate void and enjoin its enforcement. (§ 2255, .

subd. (¢).)

"Effective January 1, 1985, the Legislature has es-
tablished a new commission to consider and determine
claims based upon state mandates. This is known as the
Commission on State Mandates and it consists of the
Controller, the Treasurer, the Director of Finance, the
Diréctor of the Office of Planning and Research, and a
public*member: with experience in public finance, ap-
pointed by the Governor and approved by the Senate. (
Gov. Code, § 17525.) 'Costs mandated by the state' are
defined as 'any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a
result of any statute enacted after January 1, 1975, or any
executive order implementing any statute enacted on or
after January 1, 1975, which [*1574] mandates a new
program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the
California Constitution.' ( Gov. Code, § 17514.) The pro-
cedures before the Commission are similar to those
which were followed before the Board of Control. ( Gov.
Code, § 17500 et seq.) Any claims which had not been
included in a local government claims [***11] bill prior
to January 1, 1985, were to be transferred to and consid-
ered by the commission. ( Gov. Code, § 17630; [Rev. &
Tax. Code] §2239.)"

On October 31, 1980, Santa Barbara filed a test

. clalm with the Board of Control seeking reimbursement
for costs incurred in the 1979-1980 fiscal year in connec-
tion with the provision of special education services as

required by Statutes 1977, chapter 1247, and Statutes -

1980, chapter 797. Santa Barbara asserted that these acts
should be considered an ongoing requirement of in-
creased levels of service.

Santa Barbara's initial claim was based upon the
"mandate’ contained in the two bills specified above
[whlch requlre] school districts and county offices to
prov1de fill and formal due process procedures and hear-
ings to pupils and parents regarding the special education

assessment, placement and the appropriate education of .

the child." Santa Barbara asserted that state requirements
exceeded those of federal law as reflected in section 504
of the Rehabilitation Act of 1973 (29 U.S.C. § 794). '
Santa [**553] Barbara's initial claim was for $ 10,500

in state-mandated costs for the 1979-1980 fiscal year.

Shel L

B 1 Section 794 of title 29 of the United States
"1 “Code will of necessity play an important part in
our discussion of the issues presented in this case.

That provision was enacted as section 504 of the -

Rehabilitation Act of 1973, (Pub.L. No. 93-112,
tit. V, § 504 (Sept. 26, 1973) 87 Stat. 394.) It has
been amended several times. (Pub.L. No. 95-602,
tit. I, § 119, 122(d)(2) (Nov. 6, 1978) 92 Stat.
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2982, 2987 [Rehabilitation, Comprehensive Ser;,

vices, and Developmental Disabilities Act of
1978]; Pub.L. No. 99- 506, tit. 1, § 103(d)(2)(B), .
tit, X, § 1002(e)(4) (Oct. 21, 1986) 100 Stat.
1810, 1844; Pub.L. No. 100-259, § 4 (Mar. 22,
1988) 102 Stat. 29; Pub.L. No. 100-630, tit. II, §
206(d) (Nov. 7, 1988) 102 Stat. 3312.) The deci-
sional authorities universally refer to the statute
as "section 504." We will adhere to this nomen-
clature and subsequent references to section 504

will refer to title 29, United States Code, section , ..

794.

[**%12]
Santa Barbara amended its claim to reflect the following
state-mandated activities alleged to be in excess of fed-
eral requirements: (1) the extension of eligibility to chil-
dren younger and older than required by federal law; (2)
the establishment of procedures to search for and identify
children with special needs; (3) assessment and evalua-
tion; (4) the preparation of "Individual Education Plans’

(IEP's); (5) due process hearings in placement determina-

tions; (6) substitute teachers; and (7) staff development
programs. Santa Barbara was claiming reimbursement in
excess of $ 520,000 for the cost of these services during
the 1979~ 1980 fiscal year.

[*1575] Also, during the administrative proceed-
ings the focus of federally mandated requirements shifted
from section 504 of the Rehabilitation Act to federal
Public Law No. 94-142, which amended the Education

of the Handicapped Act. (20 U.S.C. § 1401 et seq.)* « &

2 The Education of the Handicapped Act was

enacted in 1970, (Pub.L. No. 91-230, tit. VI (Apr.
13, 1970) 84 Stat. 175.) It has been amended
many times. The amendment of primary interest
here was enacted as the Education for All Handi-
capped Children Act of 1975. (Pub.L. No. 94-142

(Nov. 29, 1975) 89 Stat. 774.) The 1975 legisla-

tion significantly amended the Education of the

Handicapped Act, but did not change its short ti-

tle. The Education of the Handicapped Act has
now been renamed the Individuals with Disabili--
ties Education Act. (Pub.L. No. 101-476, tit. IX,
§ 901(b)(21) (Oct. 30, 1990) 104 Stat. 1143;
Pub.L. No. 101-476, tit. IX, § 901b; Pub.L. No.
102-119, § 25(b) (Oct. 7, 1991) 105 Stat. 607.)
Since at all times relevant here the federal act was
known as the Education of the Handicapped Act,
we will adhere to that nomenclature.

[***13] The Board of Control adopted a decision
denying Santa Barbara's claim. The board concluded that
the Education of the Handicapped Act resulted in costs
mandated by the federal government, that state special
education requirements exceed those of federal law, but
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During the administrative proceedings
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that "the resulting mandate is not reimbursable because
the Leglslature already provides funding for all Special
Educatlon Services through an appropriation in the an-
nual Budget At

Santa Barbara sought judicial review by petition for
a writ of administrative mandate. The superior court -
found the administrative record and the Board of Con-
trol's findings to be inadequate. Judgment was rendered
requiring the Board of Control to set aside its decision
and to rehear the matter to establish a proper record, in-
cludmg findings. That judgment was not appealed.

On October 30, 1981, Riverside filed a test claim for
reimbursement of $ 474,477 in special education costs
incurred in the 1980-1981 fiscal year. Riverside alleged
that the costs were state mandated by chapter 797 of
Statutes 1980. The basis of Riverside's claim was
Education Code section 56760, a part of the state special
education funding formula which, according [***14] to
Riverside, "mandates a 10%% cap on ratio of students
served by special education and within that 10%% man-
dates+the ratio of students to be served by certain ser-
vices. o, Riverside explained that chapter 797 of Statutes
1980 was enacted as urgency legislation effective July
28, 1980, and that at that time it was already "locked
into" providing special education services to more than -
13 percent of its students in accordance with prior state
law and funding formulae. *

3 The 1980 legislation required that a local
agency adopt an annual budget plan for special
_usteducation services. ( Ed. Code, § 56200.)
. ‘Education Code section 56760 provided that in
the local budget plan the ratio of students to be
served should not exceed 10 percent of total en-
rollment. However, those proportions could be
waived for undue hardship by the Superintendent
of Public Instruction. ( Ed. Code, § 56760,
56761.) In addition, the 1980 legislation included
provisions for a gradual transition to the new re-
.quirements. ( Ed. Code, § 56195 et seq.) The
“*transitional provisions included a guarantee of
“state funding for 1980-1981 at prior student lev-
els with an inflationary adjustment of 9 percent. (
Ed. Code, § 56195.8.) The record indicates that
Riverside applied for a waiver of the require-
ments of Education Code section 56760, but that
the waiver request was denied due to a shortage
of state funding. It also appears that Riverside did
not receive all of the 109 percent funding guaran-
., .tee under Education Code section 56195.8. In
*""light of the current posture of this appeal we need
“not and do not consider whether the failure of the
state to appropriate sufficient funds to satisfy its
obligations under the 1980 legislation can be ad-
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dressed in a proceeding for the reimbursement of
state-mandated costs or must be addressed in-
some other manner.

[***15] [**554] The Riverside claim, like Santa
Barbara's, evolved over time with increases in the
amount of reimbursement sought. Eventually the Board
of [*1576] Control denied Riverside's claim for the
same reasons the Santa Barbara claim was denied. River-
side sought review by petition for a writ of administra-, .
tive mandate. In its decision the superior court accepted
the board's conclusions that the Education of the Handi-
capped Act constitutes a federal mandate and that state
requirements exceed those of the federal mandate. How-
ever, the court disagreed with the board that any appro-
priation in the state act necessarily satisfies the state's
subvention obligation. The court concluded that the
Board of Control had failed to consider whether the state
had fully reimbursed local districts for the state-

mandated costs which were in excess of the federal man-,,.

date, and the matter was remanded for consideration of
that question. That judgment was not appealed.

On return to the Board of Control, the Santa Barbara
claim and the Riverside claim were consolidated. The
Board of Control adopted a decision holding that all spe-
cial education costs under Statutes 1977, chapter 1247,
and Statutes 1980, chapter [*¥**16] 797, are state-
mandated costs subject to subvention. The board rea-
soned that the federal Education of the Handicapped Act

is a discretionary program and that section 504 of ‘the ™’

Rehabilitation Act does not require school districts to
implement any programs in response to federal law, and
therefore special education programs are optional in the
absence of a state mandate.

The claimants were directed to draft, and the Board
of Control adopted, parameters and guidelines for reim-
bursement of special education costs. The board submit-
ted a report to the Legislature estimating that the total
statewide cost of reimbursement for the 1980-1981%"
through 1985-1986 fiscal years would be in excess of § 2
billion. Riverside's claim for reimbursement for the
1980-1981 fiscal year was now in excess of $§ 7 million.
Proposed legislation which would have appropriated
funds for reimbursement of special education costs dur-
ing the 1980-1981 through 1985- 1986 fiscal years failed
to pass in the Legislature. (Sen. Bill No. 1082 (1985-
1986 Reg. Sess.).) A separate bill which would have ap-
propriated funds to reimburse Riverside [*¥1577] for its
1980-1981 claim also failed to'pass. (Sen. Bill No. 238 "
[***17] (1987-1988 Reg. Sess.).)

At this point Huff, as Director of the Department of
Finance, brought an action in administrative mandate
seeking to set aside the decision of the Board of Control.
Riverside cross-petitioned for a writ of mandate directing
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the state ‘the Controller and the Treasurer to issue a war-
rant ‘in : payment of its claim for the 1980-1981 fiscal
year. "’

The superior court concluded that the Board of Con-
trol did not apply the appropriate standard in determining
whether any portion of local special education costs are

" incurred pursuant to a federal mandate. The court found

that the definition of a federal mandate set forth by the
Supreme Court in City of Sacramento v. State of Cali-
fornia, supra, 50 Cal.3d 51, "marked a departure from
the” nanower 'no discretion’ test" of this court's earlier
decision’in ~City of Sacramento v. State of California
(1984) 156 Cal.App.3d 182 {203 Cal.Rptr. 258]. It fur-
ther found that the standard set forth in the high court's
decision in City of Sacramento "is to be applied retroac-
tively." Accordingly, the superior court issued a [***18]
peremptory writ of mandate directing the Commission on
State Mandates to set aside [**555] the decision of the
Board of Control, to reconsider the claims in light of the
decision in City of Sacramento v. State of California,
s'upra :50 Cal: 3d 51, and "to ascertain whether certain
costs arising from Chapter 797/80 and Chapter 1247/77
are federally mandated, and if so, the extent, if any, to
which the state-mandated costs exceed the federal man- -
date." Riverside's cross-petition for a writ of mandate
was denied. This appeal followed.

III. PRINCIPLES OF SUBVENTION

,e(l) "Subvention" generally means a grant of finan-
cial aid or assistance, or a subsidy. (See Webster's Third-
New Internat.'Dict. (1971) p. 2281.) As used in connec-
tion with state-mandated costs, the basic legal require-
ments of subvention can be easily stated; it is in the ap-
plication of the rule that difficulties arise.

[HN1]Essentially, the constitutional rule of state
subvention provides that the state is required to pay for
any new governmental programs, or for higher levels of
service -under existing programs, that it imposes upon
local governmental agencies. ( County of Los Angeles v.
State_‘gf California_(1987) 43 Cal.3d 46, 56 [233
Cal.Rptr. 38, 729 P.2d 202].) [***19] This does not

- mean that the state is required to reimburse local agen-

cies for any incidental cost that may result from the en-
actment of a state law; rather, the subvention requirement
is restricted to govemnmental services which the local
agency is required by [*1578] state law to provide to its
residents. ( City of Sacramento v. State of California,
supra, 50 Cal.3d at p. 70.) The subvention requirement is
intended to prevent the state from transferring the costs
of government from itself to local agencies. ({d._at p. 68.)
Reimbursement is required when the state "freely
chooses to impose on local agencies any peculiarly 'gov-
ernmental' cost which they were not previously required
to absorb." (/d._at p. 70, italics in original.)
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The requirement of subvention for state-mandated revenue. (Id_at p. 592.) In Serrano, the California Su-
costs had its genesis in the "Property Tax Relief Act of preme Court held that education is a fundamental inter-

1972" which is also known as "SB 90" (Senate Bill No. est, that wealth is a suspect classification, and that an
90). ( City_of Sacramento v. State of California, supra. educational system which produces disparities of oppor-
156 Cal.App.3d at p. 188.) That act established limita- - tunity based upon district wealth would violate pr1n<31ples
tions upon the power of local governments to levy taxes of equal protection. (Id._at pp. 614-615, 619.) A major
and concomitantly prevented [***20] the state from® - portlon of Senate Bill No. 90 constituted new formulae
imposing the cost of new programs or higher levels of for state and local contributions to education in a legisla-
service upon local governments. (Ibid.) The Legislature tive response to the decision in Serrano. (Stats. 1972, ch.

declared: "It is the intent in establishing the tax rate lim- 1406, § 1.5-2.74, pp. 2931-2953. See Serrano v. Priest
its in this chapter to establish limits that will be flexible (1976) 18 Cal.3d 728, 736- 737 [135 Cal.Rptr, 345, 557
enough to allow local governments to continue to pro- P.2d 9291.) [***22] ©

vide existing programs, that will be firm enough to in-

sure that the property tax relief provided by the Legxsla— 5 A school district's relationship to the state is
ture will be long lasting and that will afford the voters ifi +* _different from that of local governmental entities
each local government jurisdiction a more active role in sitrisuch: as cities, counties, and special districts.
the fiscal affairs of such jurisdictions." (Rev. & Tax. . “Education and the operation of the public school
Code, former § 2162, Stats. 1972, ch. 1406, § 14.7, p. ' system are matters of statewide rather than local
2961.) * The act provided that the state would pay each or municipal concern. ( California Teachers
county, city and county, city, and special district the Assn, v. Huff (1992) 5 Cal.App.4th 1513, 1524 [7
sums which were sufficient to cover the total cost of new Cal.Rptr.2d 6991.) Local school districts are
state-mandated costs. (See Rev. & Tax. Code, former § agencies of the state and have been described as
2164.3, Stats. 1972, ch. 1406, § 14.7, pp. 2962-2963.) quasi-municipal corporations. (lbid.) They are
New state-mandated costs would arise from eglslatlvq not distinct and independent bodies politic. (/bid.)
action or executive regulation after January 1, 1973,"" _ .The Legislature's power over the public school
which mandated a new program or higher ]evel\ of ser- #:. system has been described as exclusive, plenary,
vice under an existing mandated program. (Ibid.). . absolute; entire, and comprehensive, subject only
to constitutional constraints. (/bid.) The Legisla-
4 In addition to requiring subventions for new ture has the power to create, abolish, divide,
state programs and higher levels of service, Sen- merge, or alter the boundaries of school districts.
ate Bill No. 90 required the state to reimburse lo- (Id_at p. 1525.) The state is the beneficial owner
cal governments for revenues lost by the repeal or of all school properties and local districts hold ti-
reduction of property taxes on certain classes of tle as trustee for the state. (/bid.) School moneys
propel“cy In this connection the Legislature said; belong to the state and the apportionment of
"It is the purpose of this part to provide property ., .-funds to a school district does not give the district
tax relief to the citizens of this state, as undue re- . 44" 3 proprietary interest in the funds. (/bid.) While
liance on the property tax to finance various func- . .the Legislature has chosen to encourage local re-
tions of government has resulted in serious detri- sponsibility for control of public education
ment to one segment of the taxpaying public. The through local school districts, that is a matter of
subventions from the State General Fund required legislative choice rather than constitutional com-
under this part will serve to partially equalize tax pulsion and the authority that the Legislature has
burdens among all citizens, and the state as a given to local districts remains subject to the ul-
whole will benefit." ( Gov. Code, § 16101, Stats. timate and nondelegable responsibility of the
1972, ch. 1406, § 5, p. 2953.) e Legislature. (/d. at pp. 1523-1524.)
kK
[***21] (2) [**556] (See fn,5.) Senate BillNo. - [,.; 4 23]

.6 After the first Serrano decision, the United
States ‘Supreme Court held that equal protection
does not require dollar-for-dollar equality be-
" tween school districts. ( San Antonio School Dis-
trict v. Rodriguez (1973) 411 U.S. 1, 33-34 48-

90 did not specifically include school districts -in ‘the
group of agencies entitled to reimbursement for state-
mandated costs. * (Rev. & Tax. Code, former § 2164.3,
Stats. 1972, ch. 1406. § 14.7, pp. 2962-2963.) In fact, at

bt e Pt of rarcing oo o U5 853 G1y 106 LB 1, 24,5156
gomng N 93 S.Ct. 1278].) In the second Serrano decision,

the result of the litigation in Serrano v. Priest (1971) 5

Cal.3d 584 [96 Cal.Rptr. 601. 487 P2d 1241, 41
A.L.R.3d 1187]. At the time of the Serrano decision’ lo- ¥

cal property taxes were the primary source of school

the California Supreme Court adhered to the first
‘Serrano decision on independent state grounds. (
-1 Serrano v, Priest, supra, 18 Cal.3d at pp. 761-
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766.) The court concluded that Senate Bill No. 90

and Assembly Bill No. 1267, enacted the follow- -

ing year (Stats. 1973, ch. 208, p. 529 et seq.), did
not satisfy equal protection principles. ( Serrano
v. Priest, supra, 18 Cal.3d at pp. 776-777.) Addi-
tional complications in educational financing
arose as the result of the enactment of article XIII
A of the California Constitution at the June 1978
Primary Election (Proposition 13), which limited

the taxes which can be imposed on real property, .

and forced the state to assume greater responsibil-

ity for financing education (see Ed. Code, §-

41060), and the enactment of Propositions 98 and
111 in 1988 and 1990, respectively, which pro-
vide formulae for minimum state funding for
education. (See generally California Teachers
Assn. v. Huff supra, 5 Cal.App.4th 1513.)

[***24] The provisions of Senate Bill No. 90 were
amended and refined in legislation enacted the following

year. (Stats. 1973, ch. 358.) Revenue and Taxation Code *

section 2231, subdivision (a), was enacted to require the
state to reimburse local agencies, including school dis-
tricts, for the full costs of new programs or increased
levels of service mandated by the Legislature after Janu-
ary 1, 1973. Local agencies except school districts were
also entitled to reimbursement for costs mandated by
executive regulation after January 1, 1973. ( Rev. & Tax.
Code, § 2231, subd. (d), added by Stats. 1973, ch. 358, §

3, p. 783 [*1580] and repealed by Stats. 1986, ch. 879,
§ 23, p. 3045.) In subsequent years legislation was en-

acted to entitle school districts to subvention for state-
mandated costs imposed by legislative acts after January
1, 1973, or by executive regulation after January 1, 1978.
(Rev. & Tax. Code, former § 2207.5, added by Stats.
1977, ch. 1135, § 5, p. 3646 and amended by Stats. 1980,
ch. 1256, § 5, pp. 4248-4249.)

[¥*557] In the 1973 legislation, Revenue and Taxa-
tion Code section 2271 was enacted to provide, among
other things: "A local agency may levy, or have levied
on its behalf, [***25] a rate in addition to the maximum
property tax rate established pursuant to this chapter
(commencing with Section 2201) to pay costs mandated
by the federal government or costs mandated by the
courts or costs mandated by initiative enactment, which
are not funded by federal or state government." (3) In

this respect costs mandated by the federal government -

are exempt from an agency's taxing and spending limits.

( City of Sacramento v. State of California, supra, 50‘

Cal.3d atp.71.fn. 17.)

At the November 6, 1979, General Election, the vot--

ers added article XIII B to the state Constitution by en-
acting Proposition 4. That article imposes spending lim-
its on the state and all local governments. For purposes
of article X111 B the term "local government" includes

school districts. (Cal. Const., art. XIII B, § 8, subd. (d).)

~“THé measure accomplishes its purpose by limiting a gov-

ernmental entity's annual appropriations to the prior
year's appropriations limit adjusted for changes in the
cost of living and population growth, except as otherwise
provided in the article. (Cal. Const., art. XIIT B, § 1)’
The appropriations subject [***26] to limitation do not
include, among other things: "Appropriations required to
comply with mandates of the courts or the federal gov-
ernment which, without discretion, require an expendi-
ture for additional services or which unavoidably make
the” provision_of existing services more costly." (Cal.
Const., art. XIII B, § 9. subd. (b).)

7 As it was originally enacted, article XIII B re-
quired that all governmental entities return reve-
nues in excess of their appropriations limits to the
taxpayers through tax rate or fee schedule revi-
sions. In Proposition 98, adopted at the Novem-
ber 1988 General Election, article XIII B was

-« amended to provide that half of state excess reve-

" .nues would be transferred to the state school fund
for the support of school districts and community
college districts. (See Cal. Const., art. XVI, § 8.5;
California Teachers Assn. v. Huff, supra, 5
Cal.App.4th 1513.)

Like its statutory predecessor, the constitutional ini-
tiative measure includes a provision [***27] designed
"to preclude the state from shifting to local agencies the
financial responsibility for providing public services in
viéw ‘of these restrictions on the taxing and spending
power of the local entities." ( Lucia Mar Unified School
Dist. v. Honig (1988) 44 Cal.3d 830, 835-836 [244
Cal Rptr. 677. 750 P.2d 318].) Section 6 of article XIIT B .
of the state Constitution provides: "Whenever the Legis-
lature or any State agency mandates a new program or
higher level of service on any local government, the
[¥1581] State shall provide a subvention of funds to
reimburse such local government for the costs of such
program or increased level of service, except that the
Leglslature may, but need not, provide such subvention
of funds’ for the following mandates: [P] (a) Legislative
mandates requested by the local agency affected; [P] (b)
Legislation defining a new crime or changing an existing
definition of a crime; or [P] (¢) Legislative mandates
enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted
prior to January 1, 1975."

.Although article XIII B of the state Constitution
[***28] requlres subvention for state mandates enacted
after January 1,¥1975, the article had an effective date of
‘July 1, 1980, (Cal. Const., art. XIIT B, § 10.) (4) Ac-
cordingly, under the constitutional provision, a local
agency may seek subvention for costs imposed by legis-
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lation after January 1, 1975, but reimbursement is limited
to costs incurred after July 1, 1980. ( City of Sacramento
v, State of California, supra, 156 Cal.App.3d at pp. 190-
193.) Reimbursement for costs incurred before July 1,

1980, must be obtained, if at all, under controlling statu- . .

tory law. (See 68 Ops.Cal.Atty.Gen. 244 (1985).)

The constitutional subvention provision, like ‘the

statutory scheme before it, requires state reimbursement
whenever "the Legislature or any State agency man-
dates a new program or higher level of service. (Cal.

Const., art. XIII B, § 6.) Accordingly, it has been held
that state [**558] subvention is not required when the
federal government imposes new costs on local govern-
ments. ( City of Sacramento v. State of California, su-
pra, 156 Cal.App.3d at p. 188; see also Carmel Valley
Fire Protection Dist, v. State of California (1987) 190
Cal.App.3d 521, 543 [234 Cal.Rptr, 795].) [***29] In
our City of Sacramenio decision this court held that a
federal program in which the state participates is not a
federal mandate, regardless of the incentives for partici-
pation, unless the program leaves state or local govern-
ment with no discretion as to alternatives. (156
Cal.App.3d at p. 198.)

In its City of Sacramento opinion, * the California s~

Supreme Court rejected this court's earlier formulation.
In doing so the high court noted that the vast bulk of
cost-producing federal influence on state and local gov-
ernment is by inducement or incentive rather than direct
compulsion. (30 Cal.3d at p. 73.) However, "certain
regulatory standards imposed by the federal government
[*1582] under 'cooperative federalism' schemes are co-
ercive on the states and localities in every practical
sense." (ld_at pp. 73-74.) The test for determmmg

whether there is a federal mandate is whether compliance ¥

with federal standards "is a matter of true choice," that is,

whether participation in the federal program "is tfuly'
voluntary." (/d._at p. 76.) The court went on to say:
"Given the variety [***30] of cooperative federal-state-
local programs, we here attempt no final test for 'manda-
tory' versus 'optional' compliance with federal law. A
determination in each case must depend on such factors
as the nature and purpose of the federal program;

whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, it
any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences
of nonparticipation, noncompliance, or withdrawal."

(Ibid.)

8 The Supreme Court's decision.in City of Sac-
ramento was not a result of direct review of this
court's decision. The Supreme Court denied a pe-

tition for review of this court's City of Sacra:

mento decision. After the Board of Control had

104

adopted parameters and guidelines for reim-

bursement under this court's decision, the Legis-

lature failed to appropriate the funds necessary

for such reimbursement. The litigation which re-

sulted in the Supreme Court's City of Sacramento
; . decision was commenced as an action to enforce
~the result on remand from this court's City of Sac-
+ ‘pamento decision. (See 50 Cal.3d at p. 60.)

[¥*¥*31] IV. SPECIAL EDUCATION

The issues in this case cannot be resolved by consid-
eration of a particular federal act in isolation. Rather,
reference must be made to the historical and legal setting
of which the particular act is a part. Our consideration
begjrgg,;in the early 1970's.

In- considering the 1975 amendments to the Educa-
tion' of the Handicapped Act, Congress referred to a se-
ries of "landmark court cases" emanating from 36 juris-
dictions which had established the right to an equal edu- -
cational opportunity for handicapped children. .(See
Smith v. Robinson (1984) 468 U.S. 992, 1010 [82
L.Ed.2d 746, 763, 104 S.Ct. 3457].) Two federal district
court cases, Pennsylvania Ass'n, Ret'd Child_v. Com-
monwealth of Pa. (E.D.Pa. 1972) 343 F.Supp. 279 (see
alsg t+ Pennsylvania Ass'n, Retard. Child v. Common-
wealth of Pa: (E.D.Pa. 1971) 334 F.Supp. 1257), and
Mills v. Board of Education of District of Columbia
(D.D.C. 1972) 348 F.Supp. 866, were the most promi-
nent of these judicial decisions. (See Hendrick Hudson
Dist. Bd of Ed. v. Rowley (1982) 458 U.S. 176, 180. fn.
2 [73 L.Ed.2d 690, 695, 102 S.Ct. 3034].) [¥**32]

In the Pennsylvania case, an association and the par-
ents of certain retarded children brought a class action
agamst the commonwealth and local school districts in
the commonwealth challenging the exclusion of retarded
childrenfrom' ‘programs of education and training in the
public schools. ( Pennsylvania Ass'n, Ret'd. Child. v.
Commonwealth of Pa., supra, 343 F.Supp. at p. 282)
The matter was assigned to a three- judge panel which
heard evidence on the plaintiffs' due process and equal
protection claims. (Id._at p. 285.) The parties [**559]
then agreed to resolve the litigation by means of a con-
sent [*1583] judgment. (Ibid.) The consent agreement
requiréd the defendants to locate and evaluate all chil-
dren in:need of special education services, to reevaluate

‘,placement decisions periodically, and to accord due

process hearings to parents who are dissatisfied with
placement decisions. (/d. at pp. 303-306.) It required the
defendants to provide "a free public program of educa-
tion and training appropriate to the child's capacity." (/d.
at p. 285, italics deleted.)

In view of the consent agreement the district court
was not required to resolve the plaintiffs' equal [***33]
N E :

'
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protection and due process contentions. Rather, it was
sufficient for the court to find that the suit was not collu-
sive and that the plaintiffs' claims were colorable. The
court found: "Far from an indication of collusion, how-
ever, the Commonwealth's willingness to settle this dis-

pute reflects an intelligent response to overwhelming ;.

evidence against [its] position." ( Pennsylvania Ass'n,
Ret'd. Child. v. Commonwealth of Pa., supra, 343
F.Supp. at p. 291.) The court said that it was convinced
the due process and equal protection claims were color-
able. (/d_at pp. 295-296.)

In the Mills case, an action was brought on behalf of
a number of school-age children with exceptional needs
who were excluded from the Washington, D.C., public
school system. ( Mills v. Board of Education of Dzsz‘7 ict ,
of Columbia, supra. 348 F.Supp. at p. 868.) The district

court concluded that equal protection entitled the chil-.
dren to a public-supported education appropriate to their .

needs and that due process required a hearing with re-
spect to classification decisions. (/d_at pp. 874-875.)
The court said: "If sufficient funds are not available to
finance [***34] all of the services and programs that are
needed and desirable in the system then the available
funds must be expended equitably in such manner that no

child is entirely excluded from a publicly supported edu- .

cation consistent with his needs and ability to benefit
therefrom. The inadequacies of the District of Columbia -
Public School System whether occasioned by insufficient
funding or administrative inefficiency, certainly cannot
be permitted to bear more heavily on the 'exceptional or
handicapped child than on the normal child." (/d._at p.

9 In section 119 of the Rehabilitation, Compre- .
hensive Services, and Developmental Disabilities
Act of 1978, the application of section 504 was
extended to federal executive agencies and the
United States Postal Service. (Pub.L. No. 95-602,
tit. I, § 119 (Nov. 6, 1978) 92 Stat. 2982.) The
_r+eisection is now subdivided and includes subdivi-
:sion (b); which provides that the section applies
'to all of the operations of a state or local govern-
mental agency, including local educational agen-
cies, if the agency is extended federal funding for
any part of its operations. (29 U.S.C. § 794.)
This latter amendment was in response to judicial
decisions which had limited the application of
section 504 to the particular activity for which
.federal funding is received. (See Consolidated
.+ Rail Corporation v. Darrone (1984) 465 U.S.
624, -635-636 [79 L.Ed.2d 568, 577-578, 104
'S.Ct. 1248].)

[***36] The Department of Health, Education and
Welfare (HEW) promulgated regulations to ensure com-
pliance with section 504 [**560] by educational agen-
cies. " The regulations required local educational agen-
cies to locate and evaluate handicapped children in order
to provide appropriate educational opportunities and to
provide administrative hearing procedures in order to
resolve - disputes, The federal courts concluded that
section 504 was essentially a codification of the equal
protection rights of citizens with disabilities. (See
Halderman_v. Pennhurst State School & Hospital -
(E.D.Pa, 1978) 446 F.Supp. 1295, 1323.) Courts also

876.)

In the usual course of events, the development of

principles of equal protection and due process as apphed .

to special education, which had just commenced in ‘the *
early 1970's with the authorities represented by .the
Pennsylvania and Mills cases, would have been fully
expounded through appellate processes. However, the
necessity of judicial development was truncated by con-
gressional action. In the Rehabilitation Act of 1973,
section 504, Congress provided: "No otherwise qualified
handicapped individual in the United States, as defined
in section 706(7) [now 706(8)] of this title, [*1584]
shall, solely by reason of his handicap, [***35] be ex-,
cluded from the participation in, be denied the benefits
of, or be subjected to discrimination under any program .
or activity receiving Federal financial assistance ...." (29
U.S.C. § 794, Pub.L. No. 93- 112, tit. V, § 504 (Sept. 26,
1973) 87 Stat. 394.).° Since federal assistance to educa-
tion is pervasive (see, e.g., Ed. Code, § 12000- 12405,
49540 et seq., 92140 et seq.), section 504 was applicable
to virtually all"public educational programs in this and
other states.
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held that section 504 embraced a private cause of action
to enforce its requirements. ( Sherry v. New York State
Ed Dept. (W.DN.Y. 1979) 479 F.Supp. 1328, 1334;
Doe v. Marshall (8.D.Tex. 1978) 459 F.Supp. 1190,
1192.) It was further held that section 504 imposed upon
school: districts, and other public educational agencies
"theé duty of analyzing individually the needs of each
handicapped student and devising a program which will
enable each individual handicapped student to receive -
[***37] an appropriate, free public education. The fail-
ure to perform this analysis and structure a program
suited to the needs of each handicapped child, constitutes
discrimination against that child and a failure to provide
an appropriate, free [*1585] public education for the
handicapped child." ( Doe v. Marshall, supra, 459
F.Supp. at p. 1191. See also David H. v. Spring Branch
Independent School Dist. (S.D.Tex. 1983) 569 F.Supp.
1324, 1334: Halderman v. Pennhurst State School &
Hospital, supra, 446 F.Supp. at p. 1323.)

10 HEW was later dissolved and its responsibili-
ties are now shared by the federal Department of
Education and the Department of Health and
Human Services. The promulgation of regula-

e TE
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tions to enforce section 504 had a somewhat:::.

checkered history. Initially HEW determined that

Congress did not intend to require it to promul-
gate regulations. The Senate Public Welfare

Committee then declared that regulations were

intended. By executive order and by judicial de-

cree in Cherry v. Mathews (D.D.C. 1976) 419
F.Supp. 922, HEW was required to promulgate

regulations. The ensuing regulations were em-

bodied in title 45 Code of Federal Regulations

part 84, and are now located in title 34 Code of*
Federal Regulations part 104. (See Southeastern

Community College v. Davis (1979) 442 U.S.

397. 404, fn. 4 [60 1L.Ed.2d 980. 987, 99 S.Ct.

2361]; N. M. Ass'n for Retarded Citizens v. State

of N. M. (10th Cir. 1982) 678 F.2d 847, 852.)

{***38] (5) Throughout these proceedings River-
side, relying upon the decision in Southeastern Commu-
nity College v. Davis, supra, 442 U.S. 397 [60 L.Ed.2d
980], has contended that section 504 cannot be consid- :
ered a federal mandate because it does not obligate local
school districts to take any action to accommodate ‘the
needs of handicapped children so long as they are not
excluded from school. That assertion is not correct.

In the Southeastern Community College case a pro-
spective student with a serious hearing disability sought
to be admitted to a postsecondary educational program to
be trained as a registered nurse. As a result of her disabil-

ity the student could not have completed the academic,,,

requirements of the program and could not have attended
patients without full-time personal supervision. She
sought to require the school to waive the academic re-
quirements, including an essential clinical program,
which she could not complete and to otherwise provide
full-time personal supervision. That demand, the Su-
preme Court held, was beyond the scope of section 504,
which did not require the school to modify its program
affirmatively [***39] and substantially. (442 U.S. at pp.

409-410 [60 L..Ed.2d at pp. 990-991].) C o e

The Southeastern Community College decision is, in-
apposite. States typically do not guarantee their citizens
that they will be admitted to, and allowed to complete,
specialized postsecondary educational programs. State
educational institutions often impose stringent admit-
tance and completion requirements for such programs in
higher education. In the Southeastern Community Col-
lege case the Supreme Court simply held that an institu-

e

tion of higher education need not lower or effect substan-

tial modifications of its standards in order to accommo-
date a handicapped person. (442 U.S. at p. 413 [60

children. (See Alexander v. Choate (1985) 469 U.S. 287,
301 [83 L.Ed. 2d 661 672,105 S.Ct. 7121.)

[HN2]States typlcally do purport to guarantee all of
their children the opportunity for a basic [¥*¥*40] educa-
tion. In fact, in this state basic education is regarded as a
fundamental right. ( Serrano v. Priest, supra, 18 Cal.3d
at pp. 765-766.) All basic educational programs are es-
sentially affirmative action activities in the sense that
educational agencies are required to evaluate and ac-
commodate [*1586] the educational needs of the chil-
dren: in their districts. Section 504 would not appear to
permit. local, agencies to accommodate the educational
needs of some children while ignoring the needs of oth-
ers due to their handicapped condition. (Compare Lau v.
Nichols (1974) 414 U.S. 563 [39 L.Ed.2d 1, 94 S.Ct.
7861, which required the San Francisco Unified School
District to take affirmative steps to accommodate the
needs of non-English speaking students under section
601 of the Civil Rights Act of 1964.)

.Riverside's view of section 504 is inconsistent with
congressmnal intent in enacting it. The congressional
record makes'if’ clear that section 504 was percelved to
be necessary not to combat affirmative animus but to
cure society's benign neglect of the handicapped.
[**#41] The record is replete with references to dis-
crimination in the form of the denial of special educa-
tional assistance to handicapped children. In Alexander
v. Choate, supra, 469 U.S. at pages 295 to 297 [83
L.Ed.2d at pages 668- 669], the Supreme Court took note
of these comments in concluding that a violation of
section 504 need not be proven by evidence of purpose-
ful ‘or -intentional discrimination. With respect to the
Southeastern Community College v. Davis, supra, 442
U.S. 397 case, the high court said: "The balance struck in
Davis requires that an otherwise qualified handicapped
individual must be provided with meaningful access to
the benefit that the grantee offers. The benefit itself, of
course, cannot be defined in a way that effectively denies
otherwise qualified handicapped individuals the mean-
ingful access to which they are entitled; to assure mean-
ingful . ‘access,, :reasonable accommodations in the
grantee's program or benefit may have to be made. ..." (
Alexander v. Choate, supra, 469 U.S. at p. 301 [83
L.Ed.2d atp. 672], [***42] fn. omitted.)

Federal appellate courts have rejected the argument
that the Southeastern Community College case means
that pursuant to section 504 local educational agencies
need do nothing affirmative to accommodate the needs
of handicapped children. ( N. M. Ass'n for Retarded Citi-
zens v. State of N. M., supra, 678 F.2d at pp. 852-853;

L.Ed.2d at pp. 992-993].) The court did not hold that a
primary or secondary [**561] educational agency need
do nothing to accommodate the needs of handicapped
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Tatro v. State of Texas (5th Cir. 1980) 625 F.2d 557, 564
[63 ALLR, Fed. 844].) '* We are satisfied that section 504
does impose an obligation upon local school districts to
accommodate the needs of handicapped children. How-
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ever, as was the case with constitutional principles, full
judicial development of section 504 as it relates to spe-
cial education in elementary and secondary school dis-
tricts was truncated by congressional action.

11 Following a remand and another decision by
the Court of Appeals, the Tatro litigation, supra,
eventually wound up in the Supreme Court. (
Irving Independent School Dist, v. Tatro (1984)
468 U.S. 883 [82 L.Ed.2d 664, 104 S.Ct. 3371].)
However, by that time the Education of the
Handicapped Act had replaced section 504 as the
means for vindicating the education rights of

handicapped children and the litigation was.re-,,.

solved, favorably for the child, under that act.

[***43] [*1587] In 1974 Congress became dissat-
isfied with the progress under earlier efforts to stimulate
the states to accommodate the educational needs of

handicapped children. ( Hendrick Hudson Dist. Bd. of -

Ed. v. Rowley, supra, 458 U.S. at p. 180 [73 L.Ed.2d at
p.695].) These earlier efforts had included a 1966 -
amendment to the Elementary and Secondary Education

Act of 1965, and the 1970 version of the Education of A

the Handicapped Act. (/bid.) The prior acts had been
grant programs that did not contdin specific guidelines.
for a state's use of grant funds. (/bid.) In 1974 Congress
greatly increased federal funding for education of the
handicapped and simultaneously required recipient
[**562] states to adopt a goal of providing full educa-
tional opportunities to all handicapped children. ( [73
L.Ed.2d at pp. 695-696].) The following year Congress
amended the Education of the Handicapped Act by en-

acting the Education for All Handicapped Children Act, ,

of 1975. ( [73 L.Ed.2d at p. 696].)

[HN3]Since the 1975 amendment, the Education
[***44] of the Handicapped Act has required recipient
states to demonstrate a policy that assures all handi-
capped children the right to a free appropriate education.
(20 U.S.C. § 1412(1).) (6) The act is not merely a fund-
ing statute; rather, it establishes an enforceable substan-
tive right to a free appropriate public education in recipi-

ent states. ( Smith v. Robinson,_supra, 468 U.S. at p.

1010 [82 L.Ed.2d at p. 764].) To accomplish this purpose *"

the act incorporates the major substantive and procedural
requirements of the "right to education" cases which
were so prominent in the congressional consideration of
the measure. ( Hendrick Hudson Dist. Bd. of Ed. v. Row-
ley, supra, 458 U.S. at p. 194 [73 L.Ed.2d at p. 704].)
The substantive requirements of the act have been inter-
preted in a manner which is "strikingly similar” to the
requirements of section 504 of the Rehabilitation Act of
1973. ( Smith v. Robinson, supra, 468 U.S. at pp. 1016-
1017 [82 L.Ed.2d at p. 768].) The Supreme [**¥45] "
Court has noted that Congress intended the act to estab- .
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lish "a basic floor of opportunity that would bring into
compliance all school districts with the constitutional
‘right to equal protection with respect to handicapped
children." ( Hendrick Hudson Dist. Bd. of Ed. v. Rowley,
supra, 458 U.S. at p. 200 [73 L.Ed.2d at p. 708] citing
the House of Representatlves Report.) ?

12 Con31stent with its "basic floor of opportu-
nity" purpose, the act does not require local agen- .
cies to maximize the potential of each handi-
capped child commensurate with the opportunity
provided nonhandicapped children. Rather, the
act requires that handicapped children be ac-
corded meaningful access to a free public educa-
-, . tion, which means access that is sufficient to con-
L fer sompe educational benefit. (Tbid.)

Ttis demonstrably manifest that in the view of Con-
gress the substantive requirements of the 1975 amend-
ment to the Education of the Handicapped Act were
commensurate with the [***46] constitutional obliga-
tions of state and local [*1588] - educational agencies.
Congress found that "State and local educational agen-
cies have a responsibility to provide education for all
handlcapped children, but present financial resources are
madequate to. meet the specm] educational needs of
handicapped children;" and "it is in the national interest
that the Federal Government assist State and local efforts
to provide programs to meet the educational needs of
handicapped children in order to assure equal protection
of the law." (20 U.S.C. former § 1400(b)(8) & (9).)

13 That Congress intended to enforce the
Fourteenth Amendment to the United States Con-
., stitution in enacting the Education of the Handi-
T capped -Act has since been made clear. In
. Dellmuth'v. Muth (1989) 491 U.S. 223 at pages
231232 [105 L..Ed.2d 181, 189-191, 109 S.Ct.
23971, and the court noted that Congress has the
power under section 5 of the Fourteenth Amend-
ment to abrogate a state's Eleventh Amendment
immunity from suit in federal court, but con-
cluded that the Education of the Handicapped Act
did not clearly evince such a congressional intent.
7= In 1990 Congress responded by expressly abro-
" .gating: state sovereign immunity under the act.

(20 U.S.C. § 1403.)

[***47] 1t is also apparent that Congress intended
the act to achieve nationwide application: "It is the pur-
pose of this chapter to assure that all handicapped chil-
dren have available to them, within the time periods
specified in section 1412(2)(B) of this title, a free appro-

~ priate public education which emphasizes special educa-
tion ‘and related services designed to meet their unique
needs, to assure that the rights of handicapped children
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and their parents or guardians are protected, to assist
States and localities to provide for the education of all .
handicapped children, and to assess and assure the effec-
tiveness of efforts to educate handicapped children." (20

U.S.C. former § 1400(c).)

[**563] In order to gain state and local acceptance
of its substantive provisions, the Education of the Handi-
capped Act employs a "cooperative federalism" scheme,
which has also been referred to as the "carrot and stick!
approach. (See City of Sacramento v. State of Califor-*"
nia, supra, S0 Cal,3d at pp. 73-74; City of Sacramento v.
State of California, supra, 156 Cal.App.3d at p. 195)
[***48] As an incentive Congress made substantial fed-
eral financial assistance available to states and local edu-
cational agencies that would agree to adhere to the sub-
stantive and procedural terms of the act. (20 U.S.C. §
1411, 1412.) For example, the administrative record in-
dicates that for fiscal year 1979- 1980, the base year for

Santa Barbara's claim, California received $ 71.2 million "

in federal assistance, and during fiscal year 1980- 1981,
the base year for Riverside's claim, California received $
79.7 million. We cannot say that such assistance on an
ongoing basis is trivial or insubstantial.

Contrary to Riverside's argument, [HN4]federal fi-
_nancial assistance was not the only incentive for a state
to comply with the Education of the Handicapped Act.
(7) Congress intended the act to serve as a means by
which state and [*1589] local educational agencies

could fulfill their obligations under the equal protection *"

and due process provisions of the Constitution and under
section 504 of the Rehabilitation Act of 1973, Accord-
ingly, where it is appllcable the act supersedes claims
under the Civil Rights Act (42 U.S.C. § 1983) [***49]
and section 504 of the Rehabilitation Act of 1973, and
the administrative remedies provided by the act consti-
tute the exclusive remedy of handicapped children and
their parents or other representatives. ( Smith v. Robin-

son, supra, 468 U.S. at pp. 1009, 1013, 1019 [82 L.Ed.2d

at pp. 763, 766, 7691) ™

14 In Smith v. Robinson, supra, the court con-'

cluded that since the Education of the Handi-
capped Act did not include a provision for attor-
ney fees, a successful complainant was not enti-
tled to an award of such fees even though such
fees would have been available in litigation under
section 504 of the Rehabilitation Act of 1973 or

section 1983 of the Civil Rights Act. Congress
reacted by adding a provision for attorney fees to
-the Education of the Handicapped Act. (20.

U.S.C. § 1415(e)(4)(B).)

[HN5]As a result of the exclusive nature of the Edu-
cation of the Handicapped [***50] Act, dissatisfied par-
ties in recipient states must exhaust their administrative

108

remedies under the act before resorting to judicial inter-
ventlon ( szth v. Robinson, supra, 468 U.S. atp. 1011
"[82:L.Ed2d at p. 764].) This gives local agencies the
first opportunity and the primary authority to determine
-appropriate placement and to resolve disputes. (/bid.) If .
a party is dissatisfied with the final result of the adminis-
trative process then he or she is entitled to seek judicial
review in a state or federal court. (20 US.C. §
1415(e)(2).) In such a proceeding the court independ-
ently reviews the evidence but its role is restricted to that
of review of the local decision and the court is not free to
substitute its.view of sound educational policy for-that of
the local authority. ( Hendrick Hudson Dist. Bd. of Ed.
v. Rowley, supra, 458 U.S. at pp. 206-207 [73 L.Ed.2d at
p.712].) And since the act provides the exclusive remedy
for addressing a handicapped child's right to an appropri-
ate education, where the act applies a party [¥**51] can-
not pursue a cause of action for constitutional violations,
either directly or under the Civil Rights Act (42 U.S.C. §
1983),.nor can a party proceed under section 504 of the
Rehabilitation Act of 1973. ( Smith v. Robinson, supra,
468 U.S. at pp. 1013, 1020 [82 L..Ed.2d at pp. 766, 770].)

Congress's intention to give the Education of the
Handicapped Act nationwide application was successful.
By the time of the decision in Hendrick Hudson Dist.
Bd. of Ed. v. Rowley, supra, all states except New Mex-
ico had become recipients under the act. (458 U.S, at pp.
183-184 [73 L.Ed.2d at p. 698].) It is important at this
point in our discussion to consider the experience of New
Mexico, both because the Board of Control relied upon
that state's failure to adopt the Education [**564] of the
Handicapped ‘Act as proof that the act is not federally
mandated, and because it illustrates the consequences of
a failure to adopt the act. [*1590]

In N. M. Ass'n for Retarded Citizens v. State of N.
M. (D.N.M. 1980) 495 F.Supp. 391, [¥**52] a class
action was brought against New Mexico and its local
school districts based upon the alleged failure to provide
a free “appropriate public education to handicapped chil-
dren. The p]amtiffs causes of action asserting constitu-
tional violations were severed and stayed pending resolu-
tion of the federal statutory causes of action. (/d._at p.
393.) The district court concluded that the plaintiffs
could not proceed with claims under the Education of the
Handicapped Act because the state had not adopted that
act and, without more, that was a governmental decision
within the state's power. (Id. at p. 394.) * The court then
considered the cause of action under section 504 and
found, that both the state and its local school districts
were in violation of that section by failing to pr ovide a
free appropnate education to handicapped children
within their territories. (495 F.Supp. at pp. 398-399.)
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15 The plaintiffs alleged that the failure of the
state to apply for federal funds under the Educa-
tion of the Handicapped Act was itself an act of
discrimination. The district court did not express
a view on that question, leaving it for resolution
in connection with the constitutional causes of.ac- .
tion. (Ibid.)

[¥**¥53] After the district court entered an injunc-
tive order designed to compel compliance with section
504, the matter was appealed. ( N. M. Ass'n for Retarded
Citizens v. State of N. M., supra 678 F.2d 847.) The
court of appeals rejected the defendants' arguments that
the plaintiffs were required to exhaust state administra-
tive remedies before bringing their action and that ‘the *
district court should have applied the doctrine of primary
jurisdiction to defer ruling until the Office of Civil
Rights could complete its investigation into the charges.
(Id_at pp. 850-851.) The court also rejected the defen-
dants' arguments that section 504 does not require them
to take action to accommodate the needs of handicapped
children and that proof of disparate treatment is essential
to a violation of section 504. (678 F.2d at p. 854.) The
court found sufficient evidence. in the record to establish
discrimination against handicapped children within ‘the &
meaning of section 504. (678 F.2d at p. 854.) Howeyer,
the reviewing court concluded that the district court had
applied an erroneous standard in reaching its decision,
[***54] and the matter was remanded for further pro-
ceedings. (Jd._atp. 855.)

On July 19, 1984, during the proceedings before the
Board of Control, a representative of the Department of
Education testified that New Mexico has since imple-

mented a program of special education under the Educa-

tion of the Handicapped Act. We have no doubt that after
the litigation we have just recounted New Mexico saw’
the handwriting on the wall and realized that it could

either establish a program of special education with fed-
eral financial assistance under the Education of the
Handicapped Act, or be compelled through litigation to
accommodate the educational needs of handicapped
[¥1591] children without federal assistance and at the
risk of losing other forms of federal financial aid. In any
event, with the capitulation of New Mexico the Educa-

tion of the Handicapped Act achieved the nationwide
application intended by Congress. (20 U.S.C. § 1400(c).)

California's experience with special education in the
time period leading up to the adoption of the Education
of the Handicapped Act is examined as a case study in
Kirp et al., Legal Reform of Special Education: Empiri-
cal [*¥**55] Studies and Procedural Proposals (1974)
62 Cal.L.Rev. 40, at pages 96 through 115. As this study

reflects, during this period the state and local school dis- -

tricts were struggling to create a program to accommo-
date adequately the educational needs of the handi-
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capped. (Jd. at pp. 97-110.) Individuals and organized
groups, such as the California Association for the Re-
tarded and the California Association for Neurologically
Handicapped Children, were exerting pressure through
political and other means at every level of the educa-
tional system. (Ibid.) Litigation was becoming so preva-
lent [*¥*565]¥that the authors noted: "Fear of litigation
over classification practices, prompted by the increasing
number of lawsuits, is pervasive in California." (Id. at p.
106, fn. 295.) '

16 Lawsuits primarily fell into three types: (1)
Challenges to the adequacy or even lack of avail-
able programs and services to accommodate
... handicapped children. (/d. at p. 97, fns. 255, 257.)
.(2) Challenges to classification practices in gen-
eral, such as an overtendency to classify minority
or disadvantaged children as "retarded." (/d. at p.
98, fns. 259, 260.) (3) Challenges to individual .
classification decisions. (Jd. at p. 106.) In the ab-
sence of administrative procedures for resolving
classification disputes, dissatisfied parents were
relegated to self-help remedies, such as pestering
school authorities, or litigation. (Jbid.)

! [#%56] Tn the early 1970's the state Department of
Education began ' working with local school officials and
university experts to design a "California Master Plan for
Special Education." (Kirp et al., Legal Reform of Special
Education: Empirical Studies and Procedural Proposals,
supra, 62 Cal.L.Rev. at p. 111.) In 1974 the Legislature
enacted legislation to give the Superintendent of Public
Instruction the authority to implement and administer a
pilot program pulsuant to a master plan adopted by State
Board ‘'of Education in order to determine whether ser-
vices under such a plan would better meet the needs of
children with exceptlonal needs. (Stats. 1974, ch. 1532, §
1, p. 3441, enacting Ed. Code, § 7001.) In 1977 the Leg-
islature acted to further implement the master plan.
(Stats. 1977, ch. 1247, especially § 10, pp. 4236-4237,
enacting Ed. Code, § 56301.) In 1980 the Legislature
enacted urgency legislation revising our special educa-
tion laws with the express intent of complying with the
1975 amendments to the Education of the Handicapped
Act; (Stats. 1980, ch. 797, especially § 9, pp. 2411-2412,
enactmrI Ed. Code § 56000.)

‘As thls hlstory demonstrates, in determining whether
to [***57] adopt the requirements of the Education of
the Handicapped Act as amended in 1975, our [¥1592]
Legislature was faced with the following circumstances:
(1) In the Serrano litigation,.our Supreme Court had de-
clared basic education to be a fundamental right and,
without even considering special education in the equa-
tion, had found our educational system to be violative of
equal protectlon prmc1p1es (2) Judicial decisions from
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other jurisdictions had established that handicapped chil-
dren have an equal protection right to a free public edu-

cation appropriate to their needs and due process rights *

with regard to placement decisions. (3) Congress had

enacted section 504 of the Rehabilitation Act of 1973 to

codify the equal protection rights of handicapped chil-
dren in any school system that receives federal financial
assistance and to threaten the state and local districts
with the loss of all federal funds for failure to accommeo-
date the needs of such children. (4) Parents and organ-
ized groups representing handicapped children were be-
coming increasingly litigious in their efforts to secure an

appropriate education for handicapped children. 5) In'
enacting the 1975 amendments to [***58] the Education

of the Handicapped Act, Congress did not intend to re-
quire state and local educational agencies to do anything
more than the Constitution already required of them. The
act was intended to provide a means by which educa-
tional agencies could fulfill their constitutional responsi-
bilities and to provide substantial federal financial assis-
tance for states that would agree to do so.

(8a) Under these circumstances we have no doubt
that enactment of the 1975 amendments to the Education

of the Handicapped Act constituted a federal mandate

under the criteria set forth in City of Sacramento v. State
of California, supra, 50 Cal.3d at page 76. The remain-
ing question is whether the state's participation in the
federal program was a matter of "true choice" or was
"truly voluntary." The alternatives were to participate in
the federal program and obtain federal financial assis-
tance and the procedural protections accorded by the act,
or to decline to participate and face a barrage of litigation
with no real defense and ultimately be compelled to ac-
commodate the educational needs of handicapped chil-
dren in any event. We conclude [***59] that so far
[**566] .as the state is concerned the Education of the
Handicapped Act constitutes a federal mandate.

V. SUBVENTION FOR SPECIAL EDUCATION

Our conclusion that the Education of the Handi-

capped Act is a federal mandate with respect to the state -

marks the starting point rather than the end of the con-

e

sideration which will be required to resolve the Santa’

Barbara and Riverside test claims. In City of Sacramento

and' [***60]
" question’ ‘wheéthér 'federal' and 'state' mandates are mutu-

tions. (/d_at pp. 70-71.) It observed that prior authorities
had assumed that if a cost was federally mandated it
could not be a state mandated cost subject to subvention,
said: "We here express no view on the

ally exclusive for purposes of state subvention, but leave
that issue for another day. ..." (/d_at p. 71, fn, 16.) The
test claims of Santa Barbara and Riverside present that -
question which we address here for the guldance of the
Commission on remand.

(9) The constitutional subvention provision and the
statutory provisions which preceded it do not expressly
say,that the state is not required to provide a subvention
for costs imposed by a federal mandate. Rather, that con-
clusion follows from the plain language of the subven-
tion provisions [HN6]themselves. The constitutional
provision requires state subvention when "the Legislature
or any State agency mandates a new program or higher
level of service" on local agencies. (Cal. Const., art. XIII
B. § 6.) Likewise, the earlier statutory provisions re-
quired subvention for new programs or higher levels of
service mandated by legislative act or executive regula-
tion.! (See Rev. & Tax. Code, former § 2164.3 [Stats.
1972, ch. 1406;:§ 14.7, pp. 2962- 2963], 2231 [Stats.
1973, ch. 358, § 3, pp. 783-784], 2207 [Stat. 1975, ch.
486, § 1.8, pp. 997-998], 2207.5 [***61] [Stats. 1977,
ch. 1135, § S, pp. 3646-3647].) When the federal gov-
ernment imposes costs on local agencies those costs are
not mandated by the state and thus would not require a
state subvention. Instead, such costs are exempt from
local agencies' taxing and spending limitations. This
should; be true even though the state has adopted an im-
plementmg statute or regulation pursuant to the federal
mandate-so long as the state had no "true choice" in the
manner of implementation of the federal mandate. (See
City of Sacramento v. State of California,_supra, 50

Cal.3d at p. 76.)

This reasoning would not hold true where the man-
ner of implementation of the federal program was left to
the true discretion of the state. A central purpose of the
principle of state subvention is to prevent the state from
shifting the cost of government from itself to local agen-
cies. (*City of Sacramento v. State of California, supra,
50 Cal.3d at p. 68.) Nothing in the statutory or constitu-

v. State_of California, supra, 50 Cal.3d at pages 66
through 70, the California Supreme Court concluded that
the costs at issue in that case (unemployment insurance
premiums) were not subject to state subvention because
they were incidental to a law of general [*1593] appll-
cation rather than a new govermnmental program or in-
creased level of service under an existing program. The
court addressed the federal mandate issue solely with

respect to the question whether the costs were exempt

from the local government's taxing and spending limita-
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Y

tional subvention provisions would suggest that the state
is free to shift state costs to local agencies [¥**62] with- -
out subvention merely because those costs were imposed
upon the state by the federal government. In our view the
determination whether certain costs were imposed upon a
local agency by a federal mandate must focus upon the
local agency which [*1594] is ultimately forced to bear
the. costs -and how those costs came to be imposed upon
that agency. 1f the state freely chose to impose the costs

“upon the local agency as a means of implementing a fed-
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eral program then the costs are the result of a reimburs-
able state mandate regardless whether the costs were
imposed [**567] upon the state by the federal govern-
ment.

The Education of the Handicapped Act is a compre-

hensive measure designed to provide all handicapped :~

children with basic educational opportunities. While the
act includes certain substantive and procedural require-°
ments which must be included in a state's plan for im-
plementation of the act, it leaves primary responsibility
for implementation to the state. (20 U.S.C. § 1412,
1413.) (8b) In short, even though the state had no-real’
choice in deciding whether to comply with the federal
act, the act did not necessarily require the state to impose
all of [***¥63] the costs of implementation upon local
school districts. To the extent the state implemented ‘the *
act by freely choosing to impose new programs or higher
levels of service upon local school districts, the costs of
such programs or higher levels of service are state man-
dated- and subject to subvention.

We can illustrate this point with a hypothetical situa-
tion. Subvention principles are intended to prevent the
state from shifting the cost of state governmental ser-
vices to local agencies and thus subvention is required

where the state imposes the cost of such services upon

local agencies even if the state continues to perform the
services. ( Lucia Mar Unified School Dist. v. Honig, su--
pra, 44 Cal.3d at pp. 835-836.) The Education of the
Handicapped Act requires the state to provide an impar-
tial, state-level review of the administrative decisions of
local or intermediate educational agencies. (20 U.S.C. §
1415(c), (d).) Obviously, the state could not shift the
actual performance of these new administrative reviews
to local districts, but it could attempt to shift the costs to

local districts [¥**64] by requiring local districts to pay i

‘the expenses of reviews in which they are involved. An
attempt to do so would trigger subvention requirements.
In such a hypothetical case, the state could not avoid its
subvention responsibility by pleading "federal mandate"
because the federal statute does not require the state to
impose the costs of such hearings upon local agencies.
Thus, as far as the local agency is concerned, the burden
is imposed by a state rather than a federal mandate.

In the administrative proceedings the Board of Con- ...

trol did not address the "federal mandate" question under
the appropriate standard and with proper focus on local
school districts, In its initial determination the board
concluded that the Education of the Handicapped Act
" constituted a federal mandate and that the state-imposed
costs on local school districts in excess of the federally
imposed costs. However, the board did not consider the
[¥1595] extent of the state-mandated costs because it
concluded that any appropriation by the state satisfied its

" obligation. On Riverside's petition for a writ of adminis= -
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trative mandate the superior court remanded to the Board

of Control to consider whether [***65] the state appro-

priation was sufficient to reimburse local school districts
fully for the state-mandated costs. On remand the board
clearly applied the now-discredited criteria set forth in
this court's decision in City of Sacramento v. State of
California, supra, 156 Cal.App.3d 182, and concluded
that the, Education of the Handicapped Act is not a fed-
eral. mandaté af any level of government. Under these
circumstances we agree with the trial court that the mat-
ter must be remanded to the Commission for considera-
tion in light of the criteria set forth in the Supreme
Court's City of Sacramento decision. We add that on re-
mand the Commission must focus upon the costs in-
curred by local school districts and whether those costs
were imposed on local districts by federal mandate or by
the state's voluntary choice in its implementation of the
federal program

VI RIVERSIDE S OBJECTIONS

In light of this discussion we may now consider
Riverside's objections to the trial court's decision to re-
mand the matter to the Commission for reconsideration.

Riverside asserts that the California Supreme Court

_ dpinionz in City of Sacramento is not [¥***66] on point

because the, court did not address the federal mandate

_ question with respect to state subvention principles. Riv-

erside implies that the definition of a federal mandate
may be different [**568] with respect to state subven-
tion than with respect to taxing and spending limitations.
[HN7] (10) As a general rule and unless the context
clearly requires otherwise, we must assume that the
meaning of a term or phrase is consistent throughout the
entire act or constitutional article of which it is a part. (
Lungren v. Davis (1991) 234 Cal.App.3d 806, 823 [285
CaliRptr.-777].) (11) Subvention principles are part of a

- more comprehensive political scheme. The basic purpose

of the 'scheme as a whole was to limit the taxing and
spending powers of government, The taxing and spend-
ing powers of local agencies were to be "frozen" at exist-
ing levels with adjustments only for inflation and popula-
tion growth. Since local agencies are subject to having
costs imposed upon them by other governmental entities,
the scheme provides relief in that event. If the costs are
1mposed by the federal government or the courts, then
thecosts- are not included in the.local government's

[***67] :taxing'and spending limitations. If the costs are -

imposed by the state then the state must provide a sub-
vention to reimburse the local agency. Nothing in this

scheme suggests that the concept of a federal mandate -

should have different meanings depending upon whether
one is considering subvention or taxing and spending
limitations. Accordingly, we reject the claim that the
criteria set forth in [*1596] the Supreme Court's City of

o

gt
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Sacramento decision do not apply when subvention is
the issue.

(12) Riverside asserts that the trial court erred in
concluding that the Board of Control did not consider-the +~
issues under the appropriate criteria and that the board
did in fact consider the factors set forth in the Supréme "
Court's City of Sacramento decision, From our discus-
sion above it is clear that we must reject these assertions.
In its decision the board relied upon the “cooperative
federalism" nature of the Education of the Handicapped
Act without any consideration whether the act left the
state any actual choice in the matter. In support of its
conclusion the board relied upon the New Mexico 11t1ga-
tion which we have also discussed. However, as we havé
pointed out, under [***68] the criteria set forth in the
Supreme Court's City of Sacramento decision, the New
Mexico litigation does not support the board's decision
but in fact strongly supports a contrary result. We are
satisfied that the trial court correctly concluded that the
board did not apply the appropriate criteria in reaching
its decision.

Riverside asserts that the Supreme Court's City of
Sacramento decision elucidated and enforced prior law s
and thus no question of retroactivity arises. (See
Donaldson v. Superior Court (1983) 35 Cal.3d 24, 37"
{196 Cal.Rptr. 704, 672 P.2d 110].) (13) We agree that
in City of Sacramento the Supreme Court elucidated and
enforced existing law. Under such circumstances the rule
of retrospective operation controls. (See also

" Wellenkamp v. Bank of America (1978) 21 Cal.3d 943,
953- 954 [148 Cal.Rptr. 379, 582 P.2d 970]; County of
Los Angeles v. Faus (1957) 48 Cal.2d 672, 680-681.[312
P.2d 680].) Pursuant to that rule the trial court correctly s~
applied the City of Sacramento decision to the [***69]
litigation pending before it. As we have seen, that deci--
sion supports the trial court's determination to remand
the matter to the Commission for reconsideration.
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Riverside asserts that if further consideration under
the criteria of the Supreme Court's City of Sacramento
decision is necessary then the trial court should have, and
this court must, engage in such consideration to reach a
final, conclusmn on the question. To a limited extent we
agree ‘In‘our prevlous discussion we have concluded that
under the' criteria set forth in City of Sacramento, the
Education of the Handicapped Act constitutes a federal
mandate as far as the state is concerned. We are satisfied
that is the only conclusion which may be drawn and we
so hold as a matter of law. However, that conclusion
does not resolve the question whether new special educa-
tion costs were imposed upon local school districts by
federal mandate or by state choice in the implementation
of the federal program. The issues were not addressed by
the’ partles or .the Board of Conirol in this light. The
[*1597]" Commission on State Mandates is the ent1ty
with the responsibility for considering the issues in
[**569] the first instance [***70] and which has the .
expertise to do so. We agree with the trial court that it is
appropriate to remand the matter to the Commission for
reconsideration in light of the appropriate criteria which
we have set forth in this appeal.

In‘view of the result we have reached we need not
and'é]b': not consider whether it would be appropriate oth-
erwise to fashion some judicial remedy to avoid the rule,
based upon the separation of powers doctrine, that a
court cannot compel the State Controller to make a dis-
bursement in the absence of an appropriation. (See |
Carmel Valley Fire Protection Dist. y. State of Califor-
nia, supra, 190 Cal.App.3d at pp. 538- 541.)

DISPOSITION

The Judgment is affirmed.

Dav1s J ~and Scotland, J., concurred. The petition
of plaintiff and respondent for review by the Supreme
Court was denied April 1, 1993. Lucas, C.J,, Kennard, J.,
and Arabian, J., were of the opinion that the petition
should be granted.
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STATE OF CALIFORNIA ST T ARNOLD SCHWARZENEGGER, Governor

' COMMISSION ON STATE MANDATES ¥
TEST CLAIM FORM
Authorized by Government Code section 17553 RECEE\,ED}‘T

NOV 0 3 200

GENERAL INSTRUCTIONS
) COMMISSION ON
" STATE MANDATES |
a Local agency and school district test claims shall be filed not later than IZTionths

following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

| Type all responses.

0 Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

d Original test claim submissions shall be unbound, sii{gle-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs. :

| Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty.(30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date, A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate,

You may download this form from our website! If you have any questions, please.contact us:

i

Web Site: WWW.CSIn.ca.gov
Telephone:  (916) 323-3562

Fax: (916) 445-0278
E-Malil: csminfo@csm.ca.gov
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LITTLER MENDELSON | -

A PROFESSIONAL CORPOR, ATION
2049 Genlury Park East
5th Flo

h Floor
Los Angales, CA 90067.3107
310.553.0308

PROOF OF SERVICE BY OVERNIGHT DELIVERY

I am employed in Los Angeles County, California. I am over the age of eighteen |
years and not a party to the within-entitled action. My business address is 2049 Century Park East,
5th Floor, Los Angeles, California 90067.3107. On November 2, 2010, I deposited with Overnight
Express, a true and correct copy of the within documents:

TEST CLAIM FORMS AND SUPPORTING DOCUMENTS

in a sealed envelope, addressed as follows:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Following ordinary business practices, the envelope was sealed and placed for
collection by 5:30 pm on this date, and would, in the ordinary course of business, be retrieved by
for overnight delivery on this date. |
I declare under penalty of perjury under the laws of the State of California that the
above is true and c;)rrect.

Executed on November 2, 2010, at Los Angeles, California.

C Ry

Carolyn Ward~—

PR(1')(1F40F SERVICE




STATE OF CALIFORNIA

Exhibit B

EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

November 27, 2013

Mr. Barrett K. Green, Esq.

Littler Mendelson, P.C.

2049 Century Park East, Suite 500
Los Angeles, CA 90067

And Parties, Interested Parties, and Interested Persons (See Enclosed Mailing List)

Re:  Notice of Draft Staff Analysis, Schedule for Comments and Notice of Hearing
Special Education Services for Adult Students in County Jail, 10-TC-04
January 2010 Compliance Report from the California Department of Education,
November 16, 2009 Decision of the California Office of Administrative Hearings,
and California Education Code Section 56041
Los Angeles Unified School District, Claimant

Dear Mr. Green:
The draft staff analysis for the above-named matter is enclosed for your review and comment.
Written Comments

Written comments may be filed on the draft staff analysis by December 18, 2013. You are
advised that comments filed with the Commission are required to be simultaneously served on
the other interested parties on the mailing list, and to be accompanied by a proof of service.

However, this requirement may also be satisfied by electronically filing your documents. Please

see http://www.csm.ca.gov/dropbox.shiml on the Commission’s website for instructions on
electronic filing. (Cal. Code Regs., tit. 2, § 1181.2.)

If you would like to request an extension of time to file comments, please refer to section
1183.01(c)(1) of the Commission’s regulations. ‘

Hearing

This matter is set for hearing on Friday, January 24, 2014, at 10:00 a.m., in the State Capitol,
Room 447, Sacramento, California. The final staff analysis will be issued on or about

January 10, 2014. Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01(c)(2) of the Commission’s
regulations.

Please contact Tylef Asmundson at (916) 323-3562 if you have any questions.

Heather Halsey
Executive Director

j:\mandates\2010\tc\10-tc-04 special ed services for adult students in county jail\correspondenceitcdsatrans.doc
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Hearing Date: January 24, 2014
JAMANDATES\2010\TC\10-TC-04 Special Ed Services for Adult Students in County Jail)\TC\DSA-PSOD.docx

ITEM

TEST CLAIM
DRAFT STAFF ANALYSIS
AND
PROPOSED STATEMENT OF DECISION

January 2010 Compliance Report from the California Department of Education®
Special Education Services for Adult Students in County Jail
10-TC-04
Los Angeles Unified School District, Claimant

EXECUTIVE SUMMARY

Attached is the draft proposed statement of decision for this matter. This executive summary
and the draft proposed statement of decision also function as the draft staff analysis, as
required by section 1183.07 of the Commission on State Mandates’ (Commission) regulations.

Overview

This test claim seeks reimbursement for costs incurred by school districts for providing special
education services to eligible students in county jail. Education Code section 56041 provides a
means for determining the district responsible for providing special education and related
services beyond the pupil’s 18th birthday. In 2009, the Office of Administrative Hearings
(OAH) interpreted section 56041 and other existing state and federal laws and concluded that
the claimant was required to provide special education services to the incarcerated students in
county jail. In 2010, the California Department of Education (CDE) also applied section
56041 and issued a decision (2010 CDE Compliance Report) finding that claimant was
responsible for providing special education to students incarcerated in county jail. Prior to the
issuance of the 2010 CDE Compliance Report and OAH Decision, claimant did not provide
special education services to inmates in county jail.

! Although only the January 2010 Compliance Report from the California Department of
Education was listed in box 4 of the test claim form, the Commission also accepted jurisdiction
over Education Code section 56041 and the November 16, 2009 decision by the Office of
Administrative Hearings because Education Code section 56041 and the OAH Decision were
clearly identified and alleged to contain a mandate in the written narrative of the test claim.
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The claimant, Los Angeles Unified School District, seeks reimbursement for costs incurred to
provide special education services to eligible students in county jail. Claimant alleges that the
2010 CDE Compliance Report, OAH Decision, and Education Code section 56041 have
caused claimant to incur $33,750.17 in costs to provide special education services during the
2009-2010 fiscal year.> Claimant also alleges that it will incur approximately $100,000 in
costs during fiscal year 2010-2011 and in each year going forward.’

Procedural History

Claimant filed the test claim on November 3, 2010. Based on the November 3, 2010 filing
date, the potential period of reimbursement for this test claim begins on July 1, 2010. On
February 7, 2011, Commission staff deemed the filing complete and numbered it 10-TC-04.

Commission Responsibilities

Under article XII1 B, section 6 of the California Constitution, local agencies, including school
districts, are entitled to reimbursement for the costs of state-mandated new programs or higher
levels of service. In order for local government to be eligible for reimbursement, one or more
similarly situated local agencies or school districts must file a test claim with the Commission.
“Test claim” means the first claim filed with the Commission alleging that a particular statute
or executive order imposes costs mandated by the state. Test claims function similarly to class
actions: all members of the class have the opportunity to participate in the test claim process,
and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate
disputes over the existence of state-mandated programs within the meaning of article XI1I B,
section 6. In making its decisions, the Commission cannot apply article XIII B as an equitable
remedy to cure the perceived unfairness resulting from political decisions on funding priorities.

2 Test claim, dated November 3, 2010, section 6 (DECLARATION OF SHARON JARRETT),
p. 3. Ms. Jarrett’s declaration states that the total cost of the special education services for Mr.
Garcia in the 2010-2011 fiscal year will be lower than in the 2009-2010 fiscal since Mr. Garcia
was transferred out of jail and to a prison facility in September 2010.

% 1d. Ms. Jarrett’s declaration indicates that “it is difficult to specify the cost of special
education services for other adult inmates in Fiscal Year 2011” because such costs is subject to
unknown variables and estimates that special education services will be provided for more that
5 inmates per year going forward.
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Claims

The following chart provides a summary of the claims and issues raised and staff’s

recommendation.

Subject

Description

Staff Recommendation

Education Code
section 56041, as
adopted in 1992.

Education Code section 56041 provides that
the school district responsible for providing
special education services for students
beyond the age of 18 is based on the
residence of the parent or conservator.

Deny —the plain language
of section 56041 does not
impose any state-
mandated activities on
school districts. Section
56041 identifies which
school district is
responsible for providing
special education and
related services pursuant
to other state and federal
statutes for students
eligible to receive services
after their 18th birthday.

In addition, school
districts have been fully
funded for the provision
of special education
services required to be
provided to any student
between the ages of 18
and 22, including students
in county jail. As such,
applying section 56041 to
require school districts to
provide special education
services to inmates
incarcerated in county jail
does not result in any
increased cost to school
districts.

2009 Decision by
the Office of
Administrative
Hearings

The OAH Decision interprets Education
Code section 56041 and other existing state
and federal law and concludes that the
claimant is required to provide special

Deny — the OAH Decision
applies existing law and
does not impose any new
state-mandated activities
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education services to incarcerated students | on school districts.
in county jail.
January 2010 The 2010 CDE Compliance Report Deny — the 2010 CDE
Compliance Report | interprets Education Code section 56041 Compliance Report
from the California | and other existing state and federal law and | applies existing law and
Department of concludes that the claimant is required to does not impose any new
Education provide special education services to state-mandated activities
incarcerated students in county jail. on school districts.

Analysis

Staff recommends that the Commission deny this test claim. The plain language of section
56041 does not require school districts to perform any activities. Instead, section 56041
identifies which school district is responsible for providing special education and related
services for students eligible to receive services after their 18th birthday. The requirement for
school districts to provide special education services is not new. The 2010 CDE Compliance
Report and OAH decision applying section 56041 do not impose any new mandated duties on
claimant. These decisions apply existing state and federal law and conclude that the claimant
is required to provide special education services to incarcerated students in county jail since the
district was the “last district of residence in effect prior to the pupil’s attaining the age of
majority.” In addition, staff finds that school districts have been fully funded to comply with
section 56041 and for the provision of special education services required to be provided to any
student between the ages of 18 and 22. Therefore, Education Code section 56041, the 2010
CDE Compliance Report, and the OAH Decision do not result in any increased costs mandated
by the state.

Accordingly, staff finds that Education Code section 56041, as enacted in 1992, the 2010 CDE
Compliance Report, and the OAH Decision do not impose a reimbursable state-mandated
program on school districts within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514,

Conclusion and Staff Recommendation

Staff recommends that the Commission adopt the proposed statement of decision to deny this
test claim.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: Case No.: 10-TC-04

January 2010 Compliance Report from the Special Education Services for Adult

California Department of Education® Students in County Jail
STATEMENT OF DECISION

Filed on November 3, 2010 PURSUANT TO GOVERNMENT

CODE SECTION 17500 ET SEQ.;
CALIFORNIA CODE OF

By Los Angeles Unified School District, REGULATIONS, TITLE 2, DIVISION
Claimant. 2, CHAPTER 2.5, ARTICLE 7.

(Adopted January 24, 2014)

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on January 24, 2013. [Witness list will be included in the final
statement of decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the
test claim at the hearing by a vote of [vote count will be included in the final statement of
decision].

4 Although only the January 2010 Compliance Report from the California Department of
Education was listed in box 4 of the test claim form, the Commission also accepted jurisdiction
over Education Code section 56041 and the November 16, 2009 decision by the Office of
Administrative Hearings because Education Code section 56041 and the OAH Decision were
clearly identified and alleged to contain a mandate in the written narrative of the test claim.
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Summary of the Findings

This test claim addresses a compliance report issued by the California Department of
Education (CDE) and a decision by the Office of Administrative Hearings (OAH) interpreting
and applying Education Code section 56041. For those students ages 18 to 22 that are eligible
for special education services pursuant to federal and state law, Education Code section 56041
provides a means for determining the district responsible for providing special education and
related services beyond the pupil’s 18th birthday. In December 2008, the Disability Rights
Legal Center filed both a special education complaint with the CDE and a due process hearing
complaint with the OAH on behalf of two students who were allegedly denied special
education services that they were allegedly entitled to under federal and state law while
incarcerated in Los Angeles County Jail. On November 19, 2009, the OAH interpreted and
applied Education Code section 56041 and issued a decision (OAH Decision) finding that
claimant was responsible for providing special education to students incarcerated in Los
Angeles County Jail. In 2010, the CDE also interpreted and applied Education Code section
56041 and issued a decision (2010 CDE Compliance Report) finding that claimant was
responsible for providing special education to students incarcerated in Los Angeles County
Jail. Claimant requests reimbursement for complying with the OAH Decision, 2010 CDE
Compliance Report, and Education Code section 56041. Claimant alleges that before the OAH
Decision and 2010 CDE Compliance Report, it did not have to provide special education
services to eligible students in county jail.

The Commission denies this test claim. The Commission finds that Education Code section
56041 is not new and that the 2010 Compliance Report and OAH Decision do not alter existing
law. Rather the 2010 Compliance Report and the OAH Decision applied section 56041 and
required claimant to comply with the law as it has existed since section 56041 was enacted in
1992. In addition, the Commission finds that Education Code section 56041, the 2010 CDE
Compliance Report, and the OAH Decision do not result in any increased costs mandated by
the state within the meaning of article XI1I B, section 6. Accordingly, the Commission finds
that Education Code section 56041, the 2010 CDE Compliance Report, and the OAH Decision
do not impose a reimbursable state-mandated program on school districts.

COMMISSION FINDINGS

I.  Chronology

11/03/2010 Claimant, Los Angeles Unified School District (LAUSD), filed the test
claim with the Commission.

02/07/2011 Commission staff deemed the filing complete and issued a notice of
complete test claim filing and schedule for comments.

Il. Background

This test claim seeks reimbursement for costs incurred to provide special education services to
adult students, between the ages of 18 and 22, incarcerated in county jail. The costs incurred
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by the claimant are alleged to result from a compliance report issued by the California
Department of Education (CDE) and a decision by the Office of Administrative Hearings
(OAH). The report and decision both interpreted and applied Education Code section 56041 to
find, as a matter of law, that LAUSD, rather than the county jail or another school district
providing adult education services to incarcerated adults, was required to provide special
education services to 18-22 year old students in county jail. To better understand this test
claim, existing state and federal law on special education is summarized below.

A. Federal and State Special Education Requirements

Under federal law, the Individuals with Disabilities Education Act (IDEA) requires that a free
and appropriate public education (FAPE) be provided to children with disabilities.”> Pursuant
to the IDEA and section 56026 of the California Education Code, children who are eligible for
special education services are entitled to continue receiving those services until they turn 22 or
receive a high school diploma.® IDEA requires that if a child between the ages 18 and 22
received special education services in his last educational placement prior to being incarcerated
in an adult correctional facility, that child remains entitled to services while he is incarcerated.’

Each state is responsible for ensuring compliance with the IDEA and is required to specify
which state education agency (SEA) or local educational agency (LEA) is responsible for
providing special education services to certain students, including students who are
incarcerated.® States are generally responsible for ensuring IDEA’s requirements are met.®
Thus, although federal law imposes a mandate to provide special education services, the
question of which agency is responsible for providing a student with a FAPE pursuant to this
federal mandate is determined under state law.*® Apart from a state’s supervisory
responsibilities, a state can be required to provide direct services to a child if the responsible

® Title 20 United States Codes section 1400 et seq.

® Title 20 United States Codes section 1412(a)(1)(A). As discussed further below, the
Commission addressed reimbursement for activities required by Education Code section 56026
in a prior test claim, Special Education, CSM-3986, and the state and certain interested parties
later entered into a settlement agreement to resolve all claims regarding the Special Education
test claim, including claims for reimbursement incurred to provide special education as
required by Education Code section 56026.

" Title 20 United States Codes section 1412(a)(1)(B)(ii); Title 34 Code of Federal Regulations
section 300.102(a)(2)(ii).

® See Title 20 United States Codes section 1412(a).

° Id.; Title 20 United States Codes section 1412(a)(11)(C) (responsibility for meeting
requirements for incarcerated children may be assigned to any public agency in the state).

19 See Union Sch. Dist. v. Smith (9th Cir. 1994) 15 F.3d 1519, 1525-27.
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LEA is unable or unwilling to provide those services.* States are also responsible for
providing services when there is no state law or regulation that delegates the state’s
responsibility to another educational agency.*? In most circumstances, however, a state will
assign responsibility for providing special education services to an LEA, such as a school
district. In California, the responsible LEA is usually the school district where the child would
otherwise be assigned.™® California's compulsory school attendance law requires that children
between the ages of six and eighteen attend school in “the school district in which the
residency of either the parent or legal guardian is located.”** Section 48200 “embodies the
general rule that parental residence dictates a pupil's proper school district.”*> There are
exceptions to this rule,'® mostly for students who do not reside with their parents, but generally
students ages six to eighteen receive special education services from the school district in
which their parents reside.

B. Education Code Section 56041

Education Code sections 56000 through 56865 et. seq. set forth state requirements for the
provision of special education programs within California. Education Code sections 56000
through 56001 state the Legislature’s intent to provide special education instruction and
services to “individuals with exceptional needs.”*” An “individual with exceptional needs” is
defined by Education Code section 56026 in order to determine which pupils are eligible for
special education services.'® Section 56026 also requires the provision of special education
services for qualifying pupils with exceptional needs up to 22 years of age if the pupil has not
yet completed the prescribed course of study, has not met proficiency standards, or has not

1 Title 20 United States Codes section 1413(g).

12 Orange County Department of Education v. California Department of Education (9th Cir.
2011) 668 F.3d 1052, 1052-53.

13 See Orange County Department of Education. v. A.S. (C.D.Cal.2008) 567 F.Supp.2d 1165,
1167.

14 Education Code section 48200.

13 Katz v. Los Gatos—Saratoga Joint Union High School District (2004) 117 Cal.App.4th 47,
53.

16 Education Code section 48204.

7 Education Code section 56000, as last amended by Statutes 2007, chapter 454; Education
Code section 56000.5, as last amended by Statutes 1994, chapter 1126; and Education Code
section 56001, as last amended by Statutes 2005, chapter 653.

'8 Education Code section 56026, as last amended by Statutes 2007, chapter 56.
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graduated from high school with a regular high school diploma.*® Education Code section
56026, as last amended in 2007, provides in full that:

“Individuals with exceptional needs” means those persons who satisfy all the
following:

(@) Identified by an individualized education program team as a child with a
disability, as that phrase is defined in Section 1401(3)(A) of Title 20 of the
United States Code.

(b) Their impairment, as described by subdivision (a), requires instruction and
services which cannot be provided with modification of the regular school
program in order to ensure that the individual is provided a free appropriate
public education pursuant to Section 1401(9) of Title 20 of the United States
Code.

(c) Come within one of the following age categories:

(1) Younger than three years of age and identified by the local educational
agency as requiring intensive special education and services, as defined by
the board.

(2) Between the ages of three to five years, inclusive, and identified by the
local educational agency pursuant to Section 56441.11.

(3) Between the ages of five and 18 years, inclusive.

(4) Between the ages of 19 and 21 years, inclusive; enrolled in or eligible for
a program under this part or other special education program prior to his
or her 19th birthday; and has not yet completed his or her prescribed
course of study or who has not met proficiency standards or has not
graduated from high school with a regular high school diploma.

(A) Any person who becomes 22 years of age during the months of
January to June, inclusive, while participating in a program under this
part may continue his or her participation in the program for the
remainder of the current fiscal year, including any extended school
year program for individuals with exceptional needs established
pursuant to Section 3043 of Title 5 of the California Code of
Regulations and Section 300.106 of Title 34 of the Code of Federal
Regulations.

(B) Any person otherwise eligible to participate in a program under this
part shall not be allowed to begin a new fiscal year in a program if he
or she becomes 22 years of age in July, August, or September of that

19 Education Code section 56026(c).
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new fiscal year. However, if a person is in a year-round school
program and is completing his or her individualized education
program in a term that extends into the new fiscal year, then the person
may complete that term.

(C) Any person who becomes 22 years of age during the months of
October, November, or December while participating in a program
under this act shall be terminated from the program on December 31
of the current fiscal year, unless the person would otherwise complete
his or her individualized education program at the end of the current
fiscal year.

(D) No local educational agency may develop an individualized education
program that extends these eligibility dates, and in no event may a
pupil be required or allowed to attend school under the provisions of
this part beyond these eligibility dates solely on the basis that the
individual has not met his or her goals or objectives.

(d) Meet eligibility criteria set forth in regulations adopted by the board,
including, but not limited to, those adopted pursuant to Article 2.5
(commencing with Section 56333) of Chapter 4.

(e) Unless disabled within the meaning of subdivisions (a) to (d), inclusive, pupils
whose educational needs are due primarily to limited English proficiency; a
lack of instruction in reading or mathematics; temporary physical disabilities;
social maladjustment; or environmental, cultural, or economic factors are not
individuals with exceptional needs.

For those pupils ages 18 to 22 that are eligible for special education services pursuant to
Education Code section 56026, Education Code section 56041 identifies the district
responsible for providing special education and related services beyond the pupil’s 18th
birthday as the district of residence of the parent or conservator. Education Code section
56061, which was adopted in 1992, provides in full that:

Except for those pupils meeting residency requirements for school attendance
specified in subdivision (a) of Section 48204, and notwithstanding any other
provision of law, if it is determined by the individualized education program team
that special education services are required beyond the pupil’s 18th birthday, the
district of residence responsible for providing special education and related services
to pupils between the ages of 18 to 22 years, inclusive, shall be assigned, as
follows:

(a) For nonconserved pupils, the last district of residence in effect prior to the
pupil’s attaining the age of majority shall become and remain as the
responsible local educational agency, as long as and until the parent or parents
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relocate to a new district of residence. At that time, the new district of
residence shall become the responsible local educational agency.

(b) For conserved pupils, the district of residence of the conservator shall attach
and remain the responsible local educational agency, as long as and until the
conservator relocates or a new one is appointed. At that time, the new district
of residence shall attach and become the responsible local educational
agency.”

C. 2010 Department of Education Compliance Report and OAH Decision

i. Office of Administrative Hearing Decisions and Department of Education
Compliance Reports Regarding Education Code Section 56041

The CDE has established a formal process for submitting and reviewing complaints regarding
noncompliance with federal and state special education laws, such as failure to implement an
individualized education program (IEP) for a student eligible for special education.?* Once the
CDE receives a special education complaint that meets certain procedural requirements, the
CDE will conduct an investigation regarding the allegations, prepare an investigation report,
and, where appropriate, suggest corrective action by the school district or other public agency
providing special education services.?> The CDE may apply sanctions if corrective actions are
not taken23by the responsible school district or other public agency providing special education
services.

In addition to the CDE’s investigation process, parents, guardians, or surrogates of children
with disabilities have the right to request an impartial due process hearing regarding the
identification, assessment, and educational placement of their child or the provision of FAPE.?

20 Added by Statutes. 1992, chapter. 1360, section 8. Effective January 1, 1993. [Former
section 56041, added by Statutes 1977, chapter 1247, operative July 1, 1978, relating to
certification of private school, was repealed by Statutes 1980, chapter 797, effective
September 28, 1980. Section 56041 was also derived from former section 56037, enacted by
Statutes 1976, chapter 1010 (relating to creation of minimum education standards for
“exceptional children”) and Education Code section 6874.5, added by Statutes 1968, chapter
472 (relating to creation of minimum education standards for “exceptional children”), amended
by Statutes 1969, chapter 1524, section 4.]

2! Title 34 Code of Federal Regulations sections 300.151, 300.152, 300.153; Education Code
sections 56043(p) and 56500.2; California Code of Regulations, Title 5, sections 4660-4670.

22 |bid.
23 | bid.

%4 Title 20 United States Code sections 1415(f)(1)(A), 1415[f][3][A]-[D]; Title 34 Code of
Federal Regulations section 300.511; Education Code section 56501[b][4].
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These due process hearings are provided by the Special Education Division of the OAH.%

Due process complaints are filed when there is disagreement about what should be included in
an IEP or where the IEP should be implemented. In contrast, CDE complaints are filed when a
school district is alleged to have failed to abide by federal or state special education laws or
comply with a previously established IEP.

In December 2008, the Disability Rights Legal Center filed both a special education complaint
with the CDE and a due process hearing complaint with the OAH on behalf of Michael Garcia
and another unidentified student alleging that Mr. Garcia and the other student were denied
FAPE while incarcerated in Los Angeles County Jail.?® Mr. Garcia’s complaints alleged a
systemic failure of various public agencies to identify and serve eligible adults while
incarcerated in the Los Angeles County Jail. Mr. Garcia’s OAH due process complaint named
a variety of education and correctional agencies, but not the claimant. OAH dismissed the
allegations regarding a systematic failure to provide special education services for lack of
jurisdiction and dismissed various named agencies on the grounds that each dismissed agency
was not responsible for providing FAPE for Mr. Garcia.?’

Following the dismissal of Mr. Garcia’s due process complaint, CDE continued its
investigation and during this process the claimant asserted that LAUSD was not the LEA
responsible for providing Mr. Garcia with special education services. Instead, claimant argued
that the LEA responsible for providing special education services was either: (1) the Los
Angeles County Jail pursuant to statutory law which requires counties to provide juvenile and
adult education to inmates; or (2) the Hacienda La Puente Unified School District, which
contracted with the Los Angeles Sheriff’s Department to provide adult education services to
inmates of county jails.?® On June 10, 2009, CDE issued a compliance report (2009 CDE
Compliance Report) which required that LAUSD provide special education services to Mr.
Garcia, the other unidentified complainant, and other eligible students between the ages of 18
and 22 incarcerated in Los Angeles County Jail. The 2009 CDE Compliance Report
specifically found the following:

Eligibility: State and federal laws state that individuals with disabilities who are
identified as needing special education instruction and related services continue

2° Department of General Services, Office of Administrative Hearings, Understanding Special
Education Due Process Hearings Provided By The Office of Administrative Hearings (2009),
p. VI

%8 Test claim, dated November 3, 2010, section 7 (DOCUMENTATION), Exhibit 1, June 10,
2009 Compliance Report issued by the California Department of Education, p. 5, “Background
Information.”

27 | bid.

%8 1d. at p. 91-10, citing Government Code sections 26600 and 26605 and California Code of
Regulations, Title 15, section 1061.
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to be eligible for those services from age 3 until they reach the age of 22 (EC
Section 56026)(c); 34 CFR Section 300.101(a).) There is a specific exception
for individuals incarcerated in adult correctional facilities who were not
identified for special education before the age of 18. However, the exception
for CDEs does not apply in this case. There is no other exception that would
make incarcerated adults ineligible for special education if they were identified
before age 18. Therefore Students 1 and 2 in this case are still eligible to
receive the services required by the IEPs.

Residence: As a general rule, the local education agency (LEA) of a student’s
parents’ residence is required to provide the procedural safeguards and special
education services necessary for FAPE as described in the student’s IEP. (EC
Section 48200) Education Code Section 56041 states that, if the IEP team
determines that a student needs special education after turning 18, responsibility
for providing special education and related services between the ages of 18 and
22 shall be assigned to the “last district of residence in effect prior to the pupil’s
attaining the age of majority.” When a student turns 18, the last LEA of the
parents’ residence is required to notify the student and the parents that all of the
parents’ procedural rights have transferred to the student (EC Section 56041.5).
Although the parents’ rights regarding participation in the IEP process transfer
to the student at age 18, it appears that an adult student’s responsible LEA
continues to be the district of the residence of the parents under section 56041.
In the instant case, since the parents of Student 1 and 2 are residents of LAUSD,
that district is responsible for providing FAPE.

No statute indicates how an LEA is supposed to locate and serve a student over
18 who has left public school. It seems reasonable to imply that such
individuals have the duty to inform the appropriate LEA of their location and
their continued desire to receive instruction and services after age 18. Once on
notice, the responsible LEA has the duty to provide the required instruction and
related services or to pay for the provision of services. (EC Section 56041(a)*

The 2009 CDE Compliance Report also imposed the following corrective actions upon
claimant:

1. By December 30, 2009, the LAUSD will adopt written policies and
procedures to ensure that inmates (aged 18-22) of the LACJ who are eligible
to receive special education through LAUSD and who request special
education services will be provided services while incarcerated in the LACJ.
Acceptable evidence would include a copy of policies and procedures and
evidence that such policies have been provided to appropriate LAUSD
personnel.

2% |d. at pp. 15-16, “Conclusion.”
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2. By August 30, 2009, the LAUSD will request an agreement with the LACJ
indicating the circumstances under which special education services will be
provided to eligible individuals while incarcerated in the LACJ. If such
agreement is reached, a copy shall be provided to CDE. LAUSD and LACJ
may contract with and LEA or SELPA to provide those services.
Acceptable evidence will include written evidence of any agreed upon
contract.

3. By April 30, 2009, LAUSD will revise their SELPA policies and procedures
to include language that provides for the procedural guarantees and services
for incarcerated detainees, 18 to 22, eligible for special education services
detained in the LACJ. Acceptable evidence would include a copy of the
section of the SELPA that reflects this revision.

4. By June 30, 2009, LAUSD will conduct an IEP team meeting for Student 2,
perform any necessary assessments, and determine if student still qualifies
for and is available to receive special education services, and determine, if
any, compensatory services are owed to student since LAUSD
acknowledged the existence of the student on February 20, 2009.

5. Beginning June 30, 2009, the CDE will monitor the required corrective
actions in this compliance complaint for a period not to exceed on year. The
period for monitoring will include quarterly reports beginning September
30, 2009, and subsequently each quarter following. Acceptable evidence
would include a list of incarcerated inmates who are eligible to receive
special education services and are receiving services on a monthly basis in
the LACJ. The quarterly report will reflect the number of inmates begin
served,®

On June 5, 2009, Mr. Garcia filed an amended due process complaint with the OAH naming
only the claimant as a respondent. On July 15, 2009, the CDE set aside its June 2009
Compliance Report because the issues presented in Mr. Garcia’s complaint to the CDE were
also subject to an ongoing OAH due process hearing. On November 16, 2009, the OAH issued
its decision (OAH Decision) regarding Mr. Garcia’s complaint. The OAH Decision found that
that Mr. Garcia was eligible to receive special education services.*! After applying Education
Code section 56041, OAH concluded that the claimant, LAUSD, was responsible for the
student’s education while he was incarcerated in Los Angeles County Jail because

Mr. Garcia’s mother resided within the claimant's jurisdictional boundaries at all time relevant

%0 1d. at pp. 18-19, “Required Corrective Actions.”
1 1d. at pp. 7-8.
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to Mr. Garcia’s complaint.*> The OAH Decision ordered the claimant to begin providing
special education services to Mr. Garcia within 60 days of the date of the OAH Decision.*

Following the issuance of the OAH Decision, on January 15, 2010, the CDE issued an
amended compliance report (2010 CDE Compliance Report). The 2010 CDE Compliance
Report included the same findings as the 2009 CDE Compliance Report, but extended the
corrective action deadlines imposed upon claimant by six months. *

ii. Ongoing Litigation Pursued By Claimant Regarding Education Code Section
56041

Claimant appealed the OAH decision and, on May 4, 2010, the U.S. District Court for the
Central District of California issued an order affirming the OAH decision. The District Court
found that the OAH decision correctly determined that Education Code section 56041 “applies
to make LAUSD responsible for providing special education services to Garcia...” and that
“Garcia’s right to special education services did not end upon his eighteenth birthday...”*
The claimant then appealed to the U.S. Court of Appeal for the Ninth Circuit. The Ninth
Circuit found that section 56041 was controlling, but also found that no controlling California
precedent had addressed whether section 56041 requires school districts to provide special
education to eligible students incarnated in county jails. Thus, rather than decide this novel
issue of California law itself, the Ninth Circuit requested that the California Supreme Court
address this issue and decide the question of state law pending before the Ninth Circuit.*® On
March 28, 2012, the California Supreme Court granted the Ninth Circuit’s request.>” This
matter was argued and submitted to the California Supreme Court on October 10, 2013. *

%2 1d. at pp. 8-12.
% 1d. atp. 17.

% 1d., Exhibit 3, January 15, 2010 Compliance Report issued by the California Department of
Education, pp. 18-19, “Required Corrective Actions.” Although claimant did not include all
portions of the 2010 CDE Compliance Report in the test claim, it appears that the 2009 CDE
Compliance Report and 2010 CDE Compliance Report are identical except for the corrective
action deadlines.

% Test claim, dated November 3, 2010, section 7 (DOCUMENTATION), Exhibit 4, Los
Angeles Unified School District v. Garcia (C.D. Cal. 2010, Case No. CV 09-9289-VBF(RCXx).

% Los Angeles Unified School District v. Garcia (9th Cir. 2012) 669 F.3d 956, 963.

%7 see Exhibit F, California Courts Web site, Appellate Courts Case Information, Supreme
Court Docket for Los Angeles Unified School District v. Garcia (Case No. $199639),
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2003486&doc_
n0=S199639 (accessed on November 6, 2013).

38 | bid.
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A|th03Lgl)gh the Court has not yet issued a decision, the Court should decide this matter within 90
days.

D. Prior Related Special Education Test Claims and Settlement Agreement

In the Special Education test claims (Board of Control SB90-3453, CSM-3986, and 3986A) the
Commission considered the question of whether costs incurred to provide various special
education services as required by the Education Code were reimbursable.”® After years of
litigation, the state and the parties to the Special Education test claims entered to a settlement
agreement which resulted in legislation settling all disputes regarding the Special Education
test claims, including claims seeking reimbursement for costs incurred for providing special
education services pursuant to Education Code section 56026.

The state and the parties to the Special Education test claims entered into a settlement
agreement to resolve all outstanding issues and any potential litigation regarding the Special
Education test claims. Every LEA in the state, including claimant, agreed to be bound by the
terms of the settlement agreement. Pursuant to the settlement agreement, on August 12, 2001,
the Governor approved Senate Bill 982 (Stats 2001,Ch. 203) as urgency legislation resolving
and providing funding to each district based on the total average daily attendance of students in
the district.* Senate Bill 982 added Education Code section 56836.156 (f), which provides
funding, in the amount of $100 million, to be used for special education services established
pursuant to Sections 56000 to 56885, inclusive, and Sections 3000 to 4671, inclusive, of Title 5
of the California Code of Regulations, “as those sections read on or before July 1, 2000.” The
statute further clarifies in subdivision (f)(6) and (10) that the funding shall be applied to special
education services established pursuant to Education Code section 56026 as that section read
on July 1, 2000, that are provided to pupils ages 18 to 21. The statute states that the services
“shall be deemed to be fully funded within the meaning of subdivision (e) of Section 17556 of
the Government Code.”

% Article VI, section 19 of the California Constitution (setting 90-day deadline for judicial
decisions after a matter is submitted for decision and penalizing judges who do not comply by
withholding salary). See also Government Code section 68210; Internal Operating Practice and
Procedure of the California Supreme Court, sections VIl and X (“Unless good cause to vacate
submission appears, the opinions are filed on or before the 90th day after submission.”).

% The original test claim filed in 1980, which was ultimately consolidated with several other
test claims, alleged, among other things, that Education Code section 56026 imposed a new
program or higher level of service within an existing program upon school districts by
requiring the provision of special education services beyond age 21 under certain
circumstances.

* Senate Bill 982, approved by Governor August 12, 2001 (2001-2002 Regular Session).
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I11. Position of the Parties

Claimant’s Position

Claimant asserts that the 2010 CDE Compliance Report, OAH Decision, and Education Code
section 56041 impose a reimbursable state-mandated program or higher level of service within
an existing program. Claimant requests reimbursement for complying with the 2010 CDE
Compliance Report and OAH Decision, which both found that Education Code section 56041
requires claimant to provide special education services for eligible students in county jail for
students whose parents reside within claimant’s district at the time the student reached the age
of 18. Claimant alleges the 2010 CDE Compliance Report, OAH Decision, and Education
Code section 56041:

...result in new activities and costs by virtue of LAUSD paying for special
education services for adult inmates in county jail. The funding for such services
will come from dedicated state and federal funds that currently support other
programs and services. Some of the financing for these programs and services
will be redirected toward special education services for adult inmates. Thus, the
funding for special education services for adult inmates results in a reduction in
other programs and services.*?

Claimant alleges that the 2010 CDE Compliance Report, OAH Decision, and Education Code
section 56041 have caused claimant to incur $33,750.17 in costs during the 2009-2010 fiscal
year.** Claimant estimates that it will incur approximately $100,000 in costs during fiscal year
2010-2011 and in each year going forward.** Claimant estimates that the statewide cost for
school districts to comply with the 2010 CDE Compliance Report, OAH Decision, and
Education Code section 56041 will exceed $1,000,000 per year.*®

%2 Test claim, dated November 3, 2010, section 5 (WRITTEN NARRATIVE), p. 2.

*1d. at section 6 (DECLARATION OF SHARON JARRETT), p. 3. Ms. Jarrett’s declaration
states that the total cost of the special education services for Mr. Garcia in the 2010-2011 fiscal
year will be lower than in the 2009-2010 fiscal since Mr. Garcia was transferred out of jail and
to a prison facility in September 2010.

*1d. Ms. Jarrett’s declaration indicates that “it is difficult to specify the cost of special
education services for other adult inmates in Fiscal Year 2011” because such costs is subject to
unknown variables and estimates that special education services will be provided for more that
5 inmates per year going forward.

%> |d. Claimant’s statewide cost estimate is “based on the number of total students statewide in
contrast to the number of LAUSD students.” Claimant did not present any other evidence,
such as surveys or declarations from other school districts, to support its statewide cost
estimate.
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State Agency Position

No state agency has filed comments on this test claim.
IV.  Discussion
Article XIII B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such
programs or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates:

(1) Legislative mandates requested by the local agency affected.

(2) Legislation defining a new crime or changing an existing definition of a
crime.

(3) Legislative mandates enacted prior to January 1, 1975, or executive orders
or regulations initially implementing legislation enacted prior to January 1,
1975.

The purpose of article XI1I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are “ill
equipped’ to assume increased financial responsibilities because of the taxing and spending
limitations that articles X111 A and X111 B impose.”*® Thus, the subvention requirement of
section 6 is “directed to state-mandated increases in the services provided by [local
government] ...”*

Reimbursement under article X111 B, section 6 is required when the following elements are
met:

1. A state statute or executive order requires or “mandates” local agencies or school
districts to perform an activity.*®

2. The mandated activity either:

a. Carries out the governmental function of providing a service to the public;
or

b. Imposes unique requirements on local agencies or school districts and
CDEs not apply generally to all residents and entities in the state.*°

%% County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
4" County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

*8 san Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified
School Dist.) (2004) 33 Cal.4th 859, 874.
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3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.>®

4. The mandated activity results in the local agency or school district incurring
increased costs, within the meaning of section 17514. Increased costs, however, are
not reimbursable if an exception identified in Government Code section 17556
applies to the activity.>*

The determination whether a statute or executive order imposes a reimbursable state-mandated
program is a question of law.>®> The Commission is vested with exclusive authority to
adjudicate disputes over the existence of state-mandated programs within the meaning of
article X111 B, section 6.°° In making its decisions, the Commission must strictly construe
article XIII B, section 6, and not apply it as an “equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.”*

A. Education Code section 56041, the 2010 CDE Compliance Report, and the OAH
Decision do not mandate a new program or higher level of service on school districts.

Claimant contends that the findings of the 2010 CDE Compliance Report and OAH decision,
holding that Education Code section 56041 requires claimant to provide special education
services for students’ while incarcerated in Los Angeles County Jail, mandates a new program
or higher level of service within an existing program. The Commission disagrees.

Education Code section 56041 was originally enacted in 1992 and provides that the district
responsible for providing special education services for students beyond the age of 18 is based
on the residence of the parent or conservator. The statute currently states the following:

Except for those pupils meeting residency requirements for school attendance
specified in subdivision (a) of Section 48204, and notwithstanding any other
provision of law, if it is determined by the individualized education program team
that special education services are required beyond the pupil’s 18th birthday, the

¥ 1d. at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46,
56.)

*0 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

> County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal.App.4th 1265, 1284;
Government Code sections 17514 and 17556.

%2 County of San Diego, supra, 15 Cal.4th 68, 109.
%3 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.
** County of Sonoma, supra, 84 Cal.App.4th 1265, 1280 [citing City of San Jose, supra].
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district of residence responsible for providing special education and related services
to pupils between the ages of 18 to 22 years, inclusive, shall be assigned, as
follows:

(a) For nonconserved pupils, the last district of residence in effect prior to the
pupil’s attaining the age of majority shall become and remain as the responsible
local educational agency, as long as and until the parent or parents relocate to a
new district of residence. At that time, the new district of residence shall
become the responsible local educational agency.

(b) For conserved pupils, the district of residence of the conservator shall attach and
remain the responsible local educational agency, as long as and until the
conservator relocates or a new one is appointed. At that time, the new district of
residence shall attach and become the responsible local educational agency.

The plain language of section 56041 does not require school districts to perform any activities.
Instead, section 56041 identifies which school district is responsible for providing special
education and related services for students eligible to receive services after their 18th birthday.

In addition, the 2010 CDE Compliance Report and OAH decision do not impose any new
mandated duties on claimant. These decisions interpret existing state and federal law and
conclude that the claimant is required to provide special education services to incarcerated
students in county jail since the district was the “last district of residence in effect prior to the
pupil’s attaining the age of majority.”

The duty to provide special education services to students between the ages of 18 and 22 who
are incarcerated in county jail was imposed by prior federal law> and Education Code section
56026, a state statute originally enacted in 1980 and last amended in 2007. No new mandated
duties are required of the claimant.

Accordingly, the Commission finds that Education Code section 56041, the 2010 CDE
Compliance Report, and the OAH decision do not mandate a new program or higher level of
service.

B. _Additional revenue specifically intended to fund the cost of special education services
to students between the ages of 18 and 22 has been appropriated in an amount sufficient
to cover the costs of any activities required by prior law and, thus, there are no costs
mandated by the state.

The claimant, in this case, asserts that it incurred direct and indirect costs in the amount of
$33,750.17 for providing special education services to Mr. Garcia from July 1, 2009 through
June 30, 2010. The claimant further argues that it will incur future costs in excess of $100,000
per year, based on an estimate that it will provide services for five inmates per year. The
claimant acknowledges there is existing funding, including funding from the special education

*® Title 20 United States Code section 1400 et seq.
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settlement agreement, but argues that the funding was not intended to fund the provision of
services to adult inmates in county jails.

The Commission disagrees and finds, as a matter of law, that school districts have been fully
funded for the provision of special education services required to be provided to any student
between the ages of 18 and 22.

Government Code section 17556(e) states that the Commission shall not find costs mandates
by the state, as defined in Section 17514, if the Commission finds that “the statute, executive
order, or an appropriation in a Budget Act or other bill ... includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount sufficient to fund the
cost of the state mandate.”

As indicated in section 1. Background of this analysis, Education Code section 56836.156(f)
was enacted to fund the Special Education settlement agreement and expressly provides that
the funds appropriated shall be “used for costs of any state-mandated special education
services established pursuant to Sections 56000 to 56885, inclusive, and Sections 3000 to
4671, inclusive, of Title 5 of the California Code of Regulations, as those sections read on or
before July 1, 2000.” (Emphasis added.) In addition, Education Code section 56836.156 (f)(6)
and (f)(10) state that the settlement funds shall be deemed to fully fund, within the meaning of
Government Code section 17556(e), the services provided to the following students:
“Im]aximum age limit established pursuant to paragraph (4) of subdivision (c), as this section
read on July 1, 2000,” and (2) [s]pecial education for pupils ages 3 to 5, inclusive, and 18 to
21, inclusive, established pursuant to Education Code section 56026, as this section read on
July 1, 2000.”

Although the settlement agreement does not specifically include students who are 22,
Education Code section 56026 provides that certain eligible students who become 22 while
participating in a special education program continue to be eligible to participate in special
education program for a set period of time.>® As indicated above, the requirement to provide

% Education Code section 56026(c)(4)(A) states that “Any person who becomes 22 years of
age during the months of January to June, inclusive, while participating in a program under this
part may continue his or her participation in the program for the remainder of the current fiscal
year...” Education Code section 56026(c)(4)(B) states that “Any person otherwise eligible to
participate in a program under this part shall not be allowed to begin a new fiscal year in a
program if he or she becomes 22 years of age in July, August, or September of that new fiscal
year. However, if a person is in a year-round school program and is completing his or her
individualized education program in a term that extends into the new fiscal year, then the
person may complete that term.” Education Code section 56026(c)(4)(C) states that: “Any
person who becomes 22 years of age during the months of October, November, or December
while participating in a program under this act shall be terminated from the program on
December 31 of the current fiscal year, unless the person would otherwise complete his or her
individualized education program at the end of the current fiscal year.”
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special education services to students between the ages of 18 and 22, and the identity of the
responsible district have been contained in Education Code sections 56026 and 56041 since
before July 1, 2000 and therefore is not new.

In addition, the funding pursuant to section 56836.156 is appropriated to each district based on
the district’s average daily attendance of pupils and, in this case, the claimant did not count
county jail inmates as part of their ADA before the CDE Compliance Report and OAH
decision were issued. However, the plain language of section 56836.156(f) provides funding
in an amount sufficient to pay for any state-mandated special education services required by
California law that became effective on or before July 1, 2000. Thus, as a matter of law, the
Commission finds that Education Code section 56836.156(f) includes additional revenue that
was specifically intended to fund the costs of any state mandated activity required by the
Education Code in an amount sufficient to fund the cost of the state mandate and, thus, there
are no increased costs mandated by the state.

As the courts have determined, “Section 6 was not intended to entitle local entities to
reimbursement for all increased costs resulting from legislative enactments, but only those
costs mandated by a new program or an increased level of service imposed upon them by the
State.”’ In this case, these elements have not been met and reimbursement is not required.

V. Conclusion

Based on the foregoing, the Commission concludes that the Education Code section 56041, the
2010 CDE Compliance Report, and the OAH Decision do not impose a reimbursable state-
mandated program on school districts within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514. The Commission therefore
denies this test claim.

> City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816; see also, Lucia
Mar Unified School District v. State of California (1988) 44 Cal.3d 830, 835; San Diego
Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 876.
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Solano and | am over the age of 18 years, and not a party to the
within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On November 27, 2013, | served the:

Draft Staff Analysis, Schedule for Comments and Notice of Hearing

Special Education Services for Adult Students in County Jail, 10-TC-04

January 2010 Compliance Report from the California Department of Education,
November 16, 2009 Decision of the California Office of Administrative Hearings,
and California Education Code Section 56041

Los Angeles Unified School District, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on November 27, 2013 at Sacramento,

California. o
(22004
N

Heidi J. Palchik

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562
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* Littler Mendelson, PC
l er 2049 Century Park East
5th Floor

Employment & Labor Law Solutions Worldwide Los Angeies. CA 90067.3107

RECEIVED
January 17, 2014

Barrett K. Green
310.772.7264 direct

Commission on

January 17, 2014  310.553.0308 main State Mandates

310.553.5583 fax
bgreen@littler.com

Heather Halsey, Esq.

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re: Special Education Services for Adult Students in County Jail, 10-TC-04

Written Comments Of Claimant Los Angeles Unified School District On Staff Analysis
Dear Executive Director Halsey:

Please consider this the written comments of Claimant Los Angeles Unified School District on
the staff analysis issued by the Commission staff on November 27, 2013 (the “Staff Analysis”).

Summary Of Comments

The gravamen of the Staff Analysis is that the test claim should be denied for two reasons:

1. The requirement that school districts provide special education services to
inmates in county jails is not a new State requirement, but is a longstanding requirement of the
Individuals With Disabilities Education Act ("IDEA"); and

2. Even if the requirement were a state mandated cost, Claimant (and other school
districts) were reimbursed for the cost of providing the services as part of a subvention for
services issued by the Legislature in 2001.

It is respectfully submitted that the Staff Analysis should be reconsidered for the following
reasons:

1. The IDEA does not require that the services be provided by school districts.
Rather, the State of California assigned the requirement to school districts by enacting
Education Code section 56041 long after the approval of Proposition 4 in 1979.

2. The undisputed evidence is that at no time prior to 2009 was it contemplated
that special education services would be provided by school districts to county jail inmates.
Government Code section 17556(e), upon which the Staff Analysis relies, expressly requires
that a subvention be “specifically intended to fund the costs of the state mandate,” in order
for a test claim to be denied. [Emphasis added.] Here, there is simply no substantial evidence
that the 2001 subvention in any way covered the provision of services to inmates.

littler.com
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A.

Comments
The IDEA Does Not Require That The Services Be Provided By School Districts.

Rather, The State Of California Assigned The Requirement To School Districts By
Enacting Education Code Section 56041.

Neither the IDEA nor federal law designates which state entity is required to provide special
education services to inmates in county jail. Rather, the federal government leaves that matter

to the

states to decide. (See Analysis of Comments and Changes to 2006 IDFA Part B

Regulations, 71 Fed. Reg. 46686 (2006).}

In a decision issued after the draft Staff Analysis was filed herein, the California Supreme Court
explained this as follows:

Although the IDEA's requirements to obtain federal funding are substantial, it * ‘leaves
to the States the primary responsibility for developing and executing educational
programs’ ” for disabled students. (Schaffer v. Weast (2005) 546 U.S. 49, 52, quoting
Hendrick Hudson Dist. Bd. of Ed. v. Rowley (1982) 458 U.S. 176, 183, 207.) The IDEA
likewise leaves it to the states to decide how they will allocate among the various state
and local public agencies the responsibility for providing, and funding, special education
programs in accordance with its provisions. (See Manchester School Dist. v. Crisman
(1st Cir. 2002) 306 F.3d 1, 10 ["The IDEA nowhere purports to allocate financial liability
among the multitude of school districts housed within the fifty states.”]; see also 1.5. v.
Shoreline School Dist, (W.D.Wn. 2002) 220 F. Supp. 2d 1175, 1191-1192 [the
assignment of responsibility for providing a FAPE typically turns on the issue of
residency, which is a matter of state law]; Linda W. v. Indiana Dept. of Education
(N.D.Ind. 1996) 927 F. Supp. 303, 307.)

Of relevance here, federal rulemakers intentionally declined to designate the entity
responsible for providing special education and related services to incarcerated
individuals. According to the federal Department of Education’s analysis of comments to
proposed changes in the regulations implementing the IDEA, “[w]hether [such services
to eligible incarcerated individuals] are provided directly by the State or through [a local
educational agency] is a decision that is best left to States and [local educational
agencies] to determine.” (U.S. Dept. of Education, Off. of Special Education and
Rehabilitation Services, final Regs., Assistance to States for the Education of Children
With Disabilities and Preschool Grants for Children With Disabilities, Analysis of
Comments and Changes, com. to § 300.324(d), 71 Fed.Reg. 46540, 46686 (Aug. 14,
2006).)

(Los Angeles Unified School District v. Garcia, 58 Cal, 4th 175, 184-185 (2013).)
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California never enacted a statute, expressly identifying which agency would be responsible for
the provision of special education services to inmates in county jail.

In a related class action filed by Garcia against the Los Angeles County Sheriff's Department
and other public agencies, the California Department of Education openly acknowledged that
there was a gap in the statutory framework, leaving responsibility for jailed inmates
unaddressed, as follows:

[By Counsel for CDE]

Yes, unfortunately, no one thought about inmates being transferred from juvenile hall,
where they get all of the benefits, into an adult jail setting where special education --
there is no provision for it. But as soon as we heard about it, we took action and we got
Mr. Garcia his benefits, and we are working on the others.

* ¥ *

It's that the law, in itself, didn't come down quite this far and the I.D.E.A. didn't
anticipate. We [have] laws for inmates of prisons and the prisons have to provide that.
We have them for under 18. This niche, the Legislature didn't see, and we're fixing it.

* * *

But it comes down to the issue as who’s going to pay for it in an interim period until we
can get something legislative or some clarification of who should be paying for this.

(Transcript of April 21, 2010 hearing on mofion for class certification at 29:20-25, 48:23-49:2,
and 10:5-15. Copies of these excerpts are attached hereto as Exhibit A.)

Prior to 2009, when Garcia filed the request for services that is the subject of the test claim
herein, the LAUSD had never before received a request to provide special education services to
inmates in County jail. (See Declaration of Sue Spears, attached hereto as Exhibit B, at pars. 3
and 4, and Exhibit 1 thereto.)

Litigation ultimately ensued as to which entity is responsible for the provision of services,
resulting in the Ninth Circuit Court of Appeals referring the matter to the California Supreme
Court to resolve. (Los Angeles Unified School District v. Garcia, 669 F.3d 956 (Sth Cir. Cal,,
2012).)

Last month, in December 2013, the California Supreme Court issued a seminal decision, holding
that California Education Code section 56041 requires that such services be provided by the
school district in which the inmate resided at the time the inmate turned 18 years of age. (Los
Angeles Unified School District v. Garcia, 58 Cal. 4th 175 (2013).)
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Education Code section 56041 was enacted by Stats. 1992 ch 1360 § 8 (AB 2773), effective
January 1, 1993.

In summary, the law and the course of dealings reflect the following:

a. The IDEA does not require local school districts to provide special education
services to adult students in county jail;

b. In December 2013, the California Supreme Court determined that Education
Code section 56041 requires that school districts provide such services;

C. Education Code section 56041 was enacted effective 2003;

d. The Garcia request for services from 2009 was the first time LAUSD received a
request to provide special education services to an inmate in county jail; and

e. Once the CDE and District Court determined that LAUSD was responsible for the
provision of services, LAUSD filed the test claim herein — more than three years before the
dispute was even finally resolved by the California Supreme Court.

The uncontroverted evidence is that the services are a state mandated cost.

It should be noted that, once the test claim was filed, not a single comment was submitted to
the Commission staff opposing LAUSD’s test claim, let alone LAUSD’s position that the services
are a state mandated cost.

B. The 2001 Subvention Did Not Cover The Provision Of Services To Inmates, A
Claim For Services That Was Never Raised Until Eight Years Later.

In 1979, the People of the State of California approved Propasition 4, which added Article XIII B
to the California Constitution,

Section 6(a) of Article XIII B requires that whenever the Legislature or any state agency
mandates a new program or higher level of service on {ocal government, the state must provide
a subvention of funds to reimburse the associated costs, as follows:

(a) Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the State
shall provide a subvention of funds to reimburse that local government
for the costs of the program or increased level of service, except that the
Legislature may, but need not, provide a subvention of funds for the
following mandates:

(1) Legislative mandates requested by the local agency affected.
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(2) Legislation defining a new crime or changing an existing definition
of a crime.

(3) Legislative mandates enacted prior tb January 1, 1975, or executive
orders or regulations initially implementing legislation enacted prior to
January 1, 1975.

California Proposition 4 was sponsored by Paul Gann and is sometimes referred to as the “Spirit
of 13" Initiative in reference to Proposition 13, which was approved the previous year.
Proposition 4 was also supported by current California Governor Jerry Brown.

The Legislature created the Commission to hear and decide “test claims” that allege that the
Legislature or a state agency imposed a reimbursable state mandate program upon local
government. (See Government Code section 17500 et seq.) '

Under Government Code section 17556(e), the Commission is directed to not find costs
mandated to be state mandated if the Commission determines that “the statute, executive
order, or an appropriation in a Budget Act or other bill ... includes additional revenue that was

specifically intended to fund the costs of the state mandate in an amount sufficient
to fund the cost of the state mandate.” [Emphasis added.]

The draft Staff Analysis states that, here, the funding for services for inmates in county jail have
been appropriated to school districts because of a prior settlement agreement entered into in
the year 2000, as follows:

The Commission disagrees and finds, as a matter of law, that school
districts have been fully funded for the provision of special education
services required to be provided to any student between the ages of 18
and 22.

Government Code section 17556(e) states that the Commission shall not
find costs mandates by the state, as defined in Section 17514, if the
Commission finds that “the statute, executive order, or an appropriation
in a Budget Act or other hill ... includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.”

As indicated in section II. Background of this analysis, Education Code
section 56836.156(f) was enacted to fund the Special Education
settlement agreement and expressly provides that the funds appropriated
shall be “used for costs of any state-mandated special education services
established pursuant to Sections 56000 to 56885, inclusive, and Sections
3000 to 4671, inclusive, of Title 5 of the California Code of Regulations,
as those sections read on or before July 1, 2000.” (Emphasis added.) In
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addition, Education Code section 56836.156 (f)(6) and (f)(10) state that
the settlement funds shall be deemed to fully fund, within the meaning of
Government Code section 17556(e), the services provided to the
following students: “[m]aximum age limit established pursuant to
paragraph (4) of subdivision (c), as this section read on July 1, 2000,”
and (2) [s]pecial education for pupils ages 3 to 5, inclusive, and 18 fo 21,
inclusive, established pursuant to Education Code section 56026, as this
section read on July 1, 2000.”

Although the settlement agreement does not specifically include students
who are 22, Education Code section 56026 provides that certain eligible
students who become 22 while participating in a special education
program continue to be eligible to patticipate in special education
program for a set period of time. As indicated above, the requirement to
provide special education services to students between the ages of 18
and 22, and the identity of the responsible district have been contained in
Education Code sections 56026 and 56041 since before July 1, 2000 and
therefore is not new.

- In addition, the funding pursuant to section 56836.156 is appropriated to

each district based on the district’s average daily attendance of pupils
and, in this case, the claimant did not count county jail inmates as part of
their ADA before the CDE Compliance Report and OAH decision were
issued. However, the plain language of section 56836.156(f) provides
funding in an amount sufficient to pay for any state-mandated special
education services required by California law that became effective on or
before July 1, 2000. Thus, as a matter of law, the Commission finds that
Education Code section 56836.156(f) includes additional revenue that
was specifically intended to fund the costs of any state mandated activity
required by the Education Code in an amount sufficient to fund the cost
of the state mandate and, thus, there are no increased costs mandated
by the state.

As the courts have determined, “Section 6 was not intended to entitle
local entities to reimbursement for all increased costs resulting from
legislative enactments, but only those costs mandated by a new program
or an increased level of service imposed upon the State.” 1In this case,
these elements have not been met and reimbursement is not required.

[Footnotes omitted; emphasis in original.]
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The Commission analysis focuses on a completely separate test claim filed in 1980 by the Santa
Barbara School District, relating to the requirement that school districts provide services to
students ages 18 to 21, and enrolled in the local district.

The undisputed evidence is that, at no time prior to 2009, was it was even contemplated that
special education services would be provided by school districts to county jail inmates,

Even Government Code section 17556(e), upon which the Staff Analysis relies, expressly
requires that a subvention be “specifically intended to fund the costs of the state mandate in
an amount sufficient to fund the cost of the state mandate.” [Emphasis added.]

There is simply no way that the 2001 subvention in any way covered the provision of services
to inmates. Moreover, without knowing of the existence of a possible claim relating to inmates,
there is no possible way the State or any local agency could have “specifically intended” that
the subvention be in “an amount sufficient to fund the cost of the state mandate.”

The people of the State of California amended the constitution to require local agencies to be
reimbursed for state mandated costs. The will of the People of the State of California would be
thwarted if a prior subvention were allowed to bar reimbursement of a test claim that was
never, and could not possibly have been, known or contemplated at the time of the prior
subvention.

Conclusion

Based on the foregoing, it is respectfully submitted that the Staff Analysis should be
reconsidered and that a revised analysis be issued, recommending a granting of the test claim.

The consideration of the Commission staff in this matter is appreciated.

Littler Mendelson PC
Attorneys for Claimant LAUSD

BKG

Attachments:

Exhibit A: Excerpt from transcript of April 21, 2010 hearing on motion for class certification
Exhibit B; November 18, 2010 Declaration of Sue Spears

Firmwide:125052874.3 040530.1055
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1 | WOULD BE ELIGIBLE FOR SERVICES EVEN THOUGH HE IS INCAPABLE OF
2 | SELF-IDENTIFYING. THOSE ARE THE KINDS OF THINGS WE'RE
3 | WORKING ON. IT'S GOING TO BE FAIRLY EASY FOR THE ONES WEHO
4 | CAN SELF-IDENTIFY AND WE CAN JUST CHECK TO SEE THAT THEY HAD
5 | AN I.E.P.; GET THAT L.E.P, BUT IT COMES DOWN TO THE ISSUE AS
6 | WHO'S GOING TO PAY FOR IT IN AN INTERIM PERIOD UNTIL WE CAN
7 | GET SOMETHING LEGISLATIVE OR SOME CLARYPICATION OF WHO SHOULD
8 | BE PAYING FOR THIS. BUT THAT'S THAT INTERIM PERIOD, A
9 | SHORTER TERM PERIOD, THAT I STILL THINK WE COULD COME TO SOME
10 | SORT OF AGREEMENT FOR THE STUDENTS THERE 'NOW, GIVEN SOME
11 | TIME. AND I KNOW THAT L.A.U.S.D. COUNSEL IS WORKING ON A
12 | POLICY OR SOMETHING THAT WOULD SAY WHO'S GOING TO PAY FOR IT
13 | AND HOW IT WOULD BE DONE. THE MECHANICS AREN'T AS HARD AS
14 | THEY ARE GOING TO BE EXPENSIVE, AND THAT'S NOT GOING TO BE
15 | COVERED IN JUST THE SPECIAL EDUCATION FUNDING.
16 | | AND SO IN THE SHORT TERM, THOUGH, C.D.E. IS WILLING
17 | TO TAKE A LOOK AT THAT, PROVIDE A SHORT-TERM FIX UNTIL WE CAN
18 | OBT SOMETHING MORE PERMANENT DONE. BUT TO TELL YOU THAT WE
19 | COULD DO IT IN 30 DAYS, I DON'T KNOW THAT WE CAN; IT MIGHT
20 | TAKE LONGER THAN THAT. BUT, AGAIN, IT WOULDN'T BE WITH
21 | PREJUDICE TO MR. GARCIA'S CLASS ACTION.
22 THE COURT: I DON!T ~- WELL, WOULD DETERMINATION OF
23 | THIS MOTION AT ALL IMPAIR THE PROGRESS TOWARDS A --
22 | MS, REAGER: WELL, IT SOUNDS LIKE IT WOULD FOR THE

25 JATLL.
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CALIFORNIA DIDN'T HAVE ONE IN PLACE. IT HAD NO METHOD FOR
HIM TC GET RELIEF THROUGH A DUE PROCESS HEARING., THOSE WOULD
HAVE BEEN SYSTEMIC FAILURES THAT MR. GARCIA, THEN, COULD HAVE
COME DIRECTLY TO FEDERAL COURT. IN THIS CASE THAT DOESN'T
EXIST.

AND THE CASES THAT WE'RE CITING FOR SYSTEMIC TYPE
FATILURES ARE NOT I.D.E.A. CASES., HAWKINS IS A -- DOBESN'T
HAVE THE. I.D.E.A. STRUCTURE FOR PROCEDURES AND I"RO‘I‘ECTIONS OF
THE INDIVIDUAL RIGHTS. HAWKINSG IS A COUNTY SHERIFF WHO IS
SAYING THAT IF, IN THE PAST, YOU BEHAVED BADLY, WE'RE GOING
TC PUT THIS STING BELT, OR WHATEVER IT WAS, ON YOU FOR ALL
HEARINGS, WELL, THAT WAS BASED ON PAST BEHAVIOR AND THAT'S A
SHERIFF'S ORDER, SAME THING WITH LE DUKE { PHONETIC) . _WE'RE
TALKING ABOUT BORDER PATROL THAT GOES OUT WITH GUNS,
SURROUNDS THE MIGRANT WORKERS CAMPS AND DOES UNWARRANTED --
WITHOUT DUE CAUSE OR PROBABLE CAUSE, SEARCHES FOR IMMLGRANTS.
BUT THAT'S A POLICY AND A PRACTICE THAT'S IN PLACE THAT WOULD
AFFECT EVERYONE IN A CLASS. THAT IS NOT THE STTUATION HERE,
AGATN. THIS -- THE POLICIES AND PROCEDURES ARE IN PLACE.
YES, UNFORTUNATELY, NO ONE THOUGHT ABOUT INMATES BEING
TRANSFERRED FROM JUVENILE HALL, WHERE THEY GET ALL OF THE
BENEFITS, INTO AN ADULT JAIL SETTING WHERE SPECTAL EDUCATION
-~ THERE IS NO PROVISION FOR IT, BUT AS SOON AS WE HEARD
ABOUT IT, WE TOOK ACTION AND WE GOT MR. GARCIA HIS BENEFITS,

AND WE ARE WORKING ON THE OTHERS. AND, AGAIN, MR. GARCIA IS

UNITED STATES DISTRICT COURT, CENTRAL DISTRICT

ER-0025
156
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NEEDS.

THE SYSTEM WORKED. AS SOON AS MR, GARCIA'S COUNSEL
LET US KNOW THAT THESE KIDS WERE BEING MISSED UNDER THE
AVAILABLE LAW -- THESE XIDS WERE BEING MISSED -- WE TOOK
ACTION. MR, GARCIA'S GOT HIS BENEFITS. AND THE PROBLEM IS
IDENTIFYING THE INMATES WHO ARE ELIGIBLE, WHO CAN'T
SELF-IDENTIFY; IF THEY CAN SELF-IDENTTFY, THAT'S FINE. I'VE
ASKED PLAINTIFFS TO HELP US FIGURE OUT IF A STUDENT, AN
ELTIGIBLE INMATE OR AN INMATE -- BECAUSE "ELIGIBLE" AND
"INMATE" ARE NOT THE SAME THING. IF AN INMATE IS NOT CAPABLE
OF SAYTNG, "YES, I HAD AN I.H.P.," WOULD THEY EVEN BE IN THE
NORMAI: JALL SETTING OR WOULD THEY BE IN SOME OTHER SETTING IF
THEY WERE INCOMPETENT? WOULD THEY HAVE A PARENT ACTING FOR
THEM, IF THEY'RE INCOMPETENT, ON THEIR OWN BEHALE?

.THESE ARE TECHNICAL ISSUES THAT, YES, WEB NEED TO
LOOX AT AND WE CAN WORK OUT, BUT IT'S NOT A SYSTEMIC FAILURE.
THE LAW IS CLEAR. THE INMATES BETWEEN 18 AND 22, WHO HAVE
NOT RECEIVED THEIR G.E.D.'S OR HIGH SCHOOL DEGREES, ARE
ELIGIBLE FOR BENEFITS. THE LAW IS THERE. AND THIS IS NOT A
CASE WHERE L.A.U,S.D. OR THE SHERIFF'S DEPARTMENT OR THE L.A.
COUNTY, OFFICE OF EDUCATION, OR C.D.E. IS SAYING, "NO, THAT' 8
NOT THE CASE AND WE AREN'T GOING TO GIVE THESE BENEFITS,®

IT'S THAT 'THE LAW, IN ITSELF, DIDN'T COME DOWN QUITE THIS FAR

AND THE I.D.E.A. DIDN'T ANTICIPATE. WE LAWS FOR INMATES OF

PRISONS AND THE PRISONS HAVE TO PROVIDE THAT., WE HAVE THEM

UNITED STATES DISTRICT COURT, CENTRAL: DESTRICT

ER-0026
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FOR UNDER 18. THIS NICHE, THE iEGISLATURE DIDN'T SEE, AND
WE'RE FIXING IT. BUT TO SAY THAT WE NEED THE COURT TO STEP
IN, C.D.E. HAS THE POWER UNDER THE STATUTES TO ENFORCE THE
LAW. IF YOU'LL LOOK AT 300.600, YOU'LL SEE THAT THE I.B.E.
REGULATIONS SAY, "THE C.D.E. MUST EVEN WITHHOLD MONEY FROM
ANY DISTRICT THAT DOESN'T PROVIDE THE SERVICES." BUT WHAT'S
HAPPENED HERE IS MICHAEL GARCIA WENT 'TO THE O.A.H., GOT HIS
RULING, GOT HIS BENEFITS, AND DIDN!'T GIVE US TIME EVEN TO
BROADEN THAT OUT TO EVERYONE. BUT TO SAY THE C.D.E. ISN'T
BOUND, MAYBE NOT BY THE O.A.H, DECISION, BUT THERE'S LAW.
THERE'S I.D.E.A. AND THERE'S CALIFORNIA LAW, AND WE ARE BOURD
AS IS L.A.U.S.D. AND EVERY OTHER ENTITY HERE ON THE DEFENSE
SIDE. THANK YOU, YOUR HONOR.

THE CQURT: IF THERE'S NOTHING I¥ ADDITION TO
ADD -- YES,

MR. CLARK: JUST ONE QUICK POINT, YOUR HONOR., THIS
IS IN RESPONSE, YOUR HONOR, TO COUNSEL'S ARGUMENT REGARDING
THE GERAGHTY CASE AND MR, GARCIA'S LACK OF A PERSONAL STAKE
IN THE OUTCOME OF THE LITIGATION. GERAGHTY DRAWS A VERY
NARROW EXCEPTION TO THE STANDING REQUIREMENTS UNDER RULE 23,
AND, ESSENTIALLY, IT SAYS THAT BETWEEN THE TIME WHEN A CASE
T8 FILED AND A LITIGANT MOVES FOR CLASS CERTIFICATION, IF THE
DEFENDANT DURING THAT PERIOD OF TIME VOLUNTARILY CEASES THE
ALLEGED WRONGFUL CONDUCT, THAT THE NAMED REPRESENTATIVE CAN

STILL MAINTAIN A PERSONAL: STAKE FOR PURPOSES OF REPRESENTING

URITED STATES DISTRICT COURT, CENTRAL DISTRICT
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CERTIFICATE OF REPORTER

COUNTY OF LOS ANGELES
B8,

Tt st Sat®

STATE OF CALIFORNIA

I, ROSALYN ADAMS, OFFICIAL COURT REPORTER, IN AND FOR THE
UNITED STATES DISTRICT COURT FOR THE CENTRAL DISTRICT OF
CALIFORNIA, DO HEkEHY CERTIFY THAT PURSUANT TO SECTION 753,
TITLE 28, UNITED STATES CODE, THE FOREGOING IS A TRUE AND
CORRECT TRANSCRIPT OF THE STENOGRAPHICALYNY REPORTED
PROCEEDINGS HELD IN THE ABOVE-ENTITLED MATTER AND THAT THE
TRANSCRIPT PAGE FORMAT X8 IN CONFORMANCE WITH THE REGULATIONS

OF THE JUDICIAL CONFERENCE OF THE UNITED STATES.

DATED: APRIL 29, 2010

/8/

ROSALYN ADAMS, CSR 11724,
OFFICIAL COURT REPORTER

UNITED STATES DISTRICT COURT, CENTRAL DISTRICT

ER-0028
159
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BARRETT K. GREEN, Bar No. 145393
DANIEL GONZALEZ, Bar No. 223517
LITTLER MENDELSON PC

2049 Century Park East, Sth Floor

Los Angeles, CA 90067.3107
Telephone: 310.553.0308

Facsimile: 310.553.5583

b%geen@littler.com;
dlgonzalez@littler.com
DIANE H. PAPPAS, Bar No. 102855
Associate General Counsel
DONALD A. ERWIN, Bar No. 194517
MAMPRE R. POMAKIAN, Bar 197606
Assistant General Counsel :
OFFICE OF GENERAL COUNSEL
BIOSSTANGELES UNIFIED SCHOOL
Telephone: 213.241.7600
Facsimile: 213.241.3311
diane.pappas@lausd net;
onald.erwin{@lausd.net;
mampre.pomakian@]ausd.net

ttorneys ror Defts, an
C. CORTINES .

d RAMON

MICHAEL GARCIA, on behalf of
himself and other similarly situated,

Plaintiff,
VS.

LOS ANGELES COUNTY

SHERIFF’S DEPARTMENT, a public

entity, et al.,

Defendants.
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DECLARATION OF SUE SPEARS

I, SUE SPEARS, declare and state as follows:

1. I am Director, Educational Equity Compliance Office, Office of General
Counsel, for the Los Angeles Unified School District (“LAUSD”). Except where
otherwise indicated, I have personal knowledge of the facts stated in this declaration
and, if called and sworn as a witness, I could and would testify competently thereto.

2. As Director, Educational Equity Compliance Office, I have knowledge
and oversight of various complaints received and processed by LAUSD, including
complaints relating to LAUSD special education programs and services. I also have
access to, and periodically review, District paper and electronic files containing
special education records prepared, received, and maintained in the ordinary course of
business, at or near the time of the preparation or receipt of the records,

3. Inor about February 2009, LAUSD received a letter from legal counsel
for Michael Garcia (“Garcia”). A copy of the letter received by LAUSD, which was
received and maintained by LAUSD in the ordinary course of business, is attached
hereto as Exhibit 1.

4, The February 2009 letter was, to LAUSD’s knowledge, the first request
LAUSD had ever received from any Los Angeles County Jail (“LACJ”) inmate |
seeking special education services from LAUSD.

5. LAUSD initially declined to provide special education services to Garcia
in jail because LAUSD did not believe it was the agency responsible for providing
these services.

6. Between February 2009 and March 2010, the District received several
other letters from the Los Angeles Sheriff’s Department (“LASD”) reflecting that
several other LACJ inmates were seeking special education services from LAUSD.
Because the legal issue regarding responsibility for such services was on appeal and

still being adjudicated in the courts, LAUSD took the position that it was not
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responsible for such services, assuming for the sake of argument that the inmates in
fact were eligible for special education services at all.

7. In February 2010, LAUSD began providing special education services to
Garcia in the LACT. LAUSD continued to provider such services to Garcia in LACJ
until LAUSD was advised in October 2010 that Garcia was transferred to an adult
correctional facility in Chino, California.

8. Between April 1, 2010, and November 18, 2010, LAUSD received from
the CDE the names of approximately 19 or so inmates in the LACJ who were alleged
to be requesting special education services and who apparently believed that LAUSD
may be the responsible agency to provide such services. LAUSD did not receive any
direct requests for services from LACJ inmates or from the LASD on behalf of the
inmates during that time period.

9.  In each instance (where LAUSD received a name from the CDE or
LASD pursuant to Paragraph 8, above), LAUSD promptly reviewed the names of the
affected inmates, and searched the LAUSD database to determine if the inmates were
former LAUSD students and, if so, whether the inmates had ever received special
education services from the LAUSD.

10. Of these names, LAUSD determined that there were 6 inmates (in
addition to Garcia) who met eligibility requirements for special education services and
appeared to reside in LAUSD at the time the students were incarcerated in the LACJ.

11. These inmates were: (1) Getz Anderson, (2) Ernesto Flores, (3) Eugene
Pimentel, (4) Luis Reyes, (5) Franz Rodriguez, and (6) Martin Soto.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed this 18th day of November, 2010 at Los Angeles, California.

Aidlhe
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Disability Rights Legat Center ' Deborah Dorfman

: Deputy Direchor
: Phone; 213-735-1195
. E-mall; Deborah.Dorfman@iLS.edy

Protecting the possibilities since 1975

February 12, 2008

Raman C. Corlines Via Facsimile and US Cartifled Mall
. Los Angeles Unified Schaal District )

333 S. Beaudry Ave, .

Los Angeles, CA 80017

Re: Falilure to Provide Special Education and Rslated Services to Michaal Garcla and
similarly situated students at the Los Angeles County Jall

Dear Superintendent Cortines;

Please be advised that the Disability Rights Legai Center (‘DRLC") has been retained to
represent the interests of Michael Garcia. We are a non-profit disabllity rights firm that
enforces the civil rights of individuals with disablilitles under. the individuals with Disabilities
Education Improvement Act (“IDELA™, the Americans with Disabiliies Act (‘ADA™, and
other similar federal and state non-discriminations statutes and canstitufions. -

- The purpose of this lefter is to address the Los Angeles Unified School District's (LAUSD) -
failure to provide speclal education and refated services to Mr. Garcla while atthe Los . -~
Angeles County Jall "LACJ"), i viotation of federal and state taws. As described below,
Mr. Garcia was and confinues to ba denied the legally mandafed special edueation and
related services to whichhe is entitled during his detentlon at the LACJ. By this letter, we

.provida you with a detailed account of Mr. Garcia's ¢laims and demands. We formally
request that you immedlately address these concems.

.  Background

Michael Garcia Is an 18-year old ‘student wha'is e||g|bte for and entitled to receive special

- "education services pursuant to Including the Individuals with Disabilities Education
Improvement Act of 2004 (“IDEIA"), 20 U.8.C. §§ 1400 et seq. and.Callfomnia Educatlon
Code § 56000, et seg. He is also a qualifled Individual with a disability as defined by
Section 504 and the ADA. Michael has heen diagnosed with multiple disabilities, -such as

* visual and auditory processing disorders and significant expressive and receptive
tanguage deficits. He has not yet graduated from high'schaol and has not received his
GED. He is cumrently a pretrial detainee at the LACJ where he has been detained since on
or about June 19, 2008. Since that time, LAUSD not offerad or provided any sgecial '
education services to Michael. .

913 Albany Streat, Los Angeles, CAS0015 = Telephone (243} 736-1031 + TDD (213) 738-8310/8311 = Facsimlle (213) 736-1428

PROTECTING THE POSSIBILITIES SINCE 1875
Founded in Memosy of A, Miort Mifer
W DISABILITYRIGHTSLEGALCENTER ORG

LAUSD 000001
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DISABILITY RIGHTS LEGAL CENTER
February 12, 2009
Page 2 of7

Prior to his detention at LACJ, Michael was detained in juvenile half from on or about April
18, 2008, to ott or about June 19, 2008, Shortly after his eighteenth birthday Michael was
transferred from juvenila hall to'Men's Central Jail where he awaits frial. Since moving to
Men's Central Jail on or about June 19, 2008, Michael has not received special education
or related services, To date, Michael has lost the aducational benefit of more than 160
days of instruction. Based on the services In his current (EP, Michael estimates that ke
has lost approximately 38,400 minutes of speciaf education instruction, 1,4400 minutes of
speach and language therapy, and 960 minutss each of counseling and assistance from a
behavior management assistant.

Qther youth, eligible for special education and detained in the Los Angeles County Jail
{"LACJ"), such as Michae! Garcia, are not affarded special education and related services
{o which they are entitled by law. Nor are these youth made aware of their right to recelve
special education services whils Incarcerated or provided notice of their procedural dghts,
'such as the right to challenge the denlal of special education services thraugh a due
process hearing.

On December 23, 2008, Mr. Garcia filed a request for a due process, on behalf of himself
and other students similarly situated, agalnst the County of Los Angeles, the County of Los
Angeles Sheriff's Depariment, the County of Los Angeles Sheriff, Leroy Baca, the -
California Departiment of Education, the Hacienda La Puente School District, tha Puente
Hills Special Education Local Plan Area, the Las Angles Counfy Office of Education, and
the Southwest Special Education Ldcal Area Plan fo obtain an order form the Qffica of
Administrative Hearings ("OAH") compelling the abovae-named pariies ta provide special
education and related services to Mr, Garcia. On February 9, 2009, the QAH Issued an
order dismissing all of the above-named raspondents from the case, indoing so, OAH
held that if is the district of the student's parent's residence that determines which schoal
district is responsible for the provision of FAPE to an'eligible student at the LACJ. See
Michael Garoia v. Los Angeles County Sherifi's Department, ef al., OAH Case No.
2009010064, Order Granting and Denying Motians to Dismiss or Restore Parﬁes and
Order Dismissing Complaint at pp. 4-8, attached hereto, -~

Consistent with OAH's ruling, Mr. Garcia now requests that LAUSD provide him with the -
special sducation and related services to which he is legally entitled, as his parents
currently reside within the LAUSD boundaries, thus making LAUSD, as set forth by OAH's
Order, responsible fa provide him with these services. Further, per OAH's Order, LAUSD
is responsible for ensuring that students eligible for speclal educatton and related services
who are detained at the LACJ whaose parents are residents within the LAUSD boundaries
are provided with such services.

Il. LAUSD's Violation of the IDEIA and California Education Code Sectlons 5600, ef
seq. :

Under the IDEIA, students'who are eligible to receive spaciaf aducation services hava a
right to receive a “free and appropriate public education (FAPE)." 20 U.8.C. § 1412
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(@)(1)(A); 34 CF.R. § 300.101; Cal. Educ. Cade § 58040(a). Michael, and other similarly
situated youth incarcerated at the LACJ, are entifled fo receive FAPE if they wers identified
as ellgible for such seyvices or had an individualized education program prior to their

. Incarceration. 20 U.S.C. § 1412 (a)(‘l)(B](li) and Cal, Educ. Code § 568040(b). Despite . -~

belng entitled to receive such sérvices, neither Michael nor any other student who has an
{EP or was identified as being a student with a disabilify prior o their incarceration at the

. LACJ is receiving spedial education insfruction, related services, or transition services.

Although LAUSD is respansible for providing these services to Michael and those students
similarly situated, under Cal. Educ. Code section 56041 and pursuant to the OQAH's Order,
it has failed to fuiﬂil its legal obligation {o ensure that Michael and all simifarly situated
students receive FAPE while in the custody of LACJ.

LAUSD has also failed to provide the mandated procedural safeguards to Michael as
required by the IDEIA and the Calfomia Education Code. [tis well established thata
failure fo comply with the procedural requirements of the IDEIA will constitute a denial ofa .
FAPE if such violation deprived the petitioner of an ‘educational opportunity or serously
infringed on his opportunity to participate In the formulation of his individualized education
plan. Bd. of Educ. of the Hendrick Hudson Cent. Sch, Dist. v. Rowlay, 458 U.S. 176, 201
(1982) (recognizing the :mpoﬂanoe of adherence to the procedural requirements of the
IDEIA as part of the provision of FAPE); W.G. v. Bd, of Teachers of Target Range Seh,
Dist., No, 23, 960 F.2d 1479 1484 (9th Cir. 1992).

LAUSD has committed several procedural violations that have denied Michael of his nght .
to a free.appropriate public education, Those violations include, but are not limited to: (1)
LAUSD has never notified Michael of his procedural rights and responsibifilea under
federal or state law, See Cal. Educ. Code §§ 56600.1, 58301(d}(2); (2) LAUSD failed to
adopt or davelop an individualized educational program for Michael within 30 days-of his
transfer from Barty J. Nidorf juvenile court scheol to LACJ pursuant to California Education
Code section 56325. Since Michael's detention an June 19, 2008, LAUSD has neither
adopted his previous IEP nor held an IEP team meeting to deve[op a new educational
program. LAUSD has also falled to fimely hold an annual [EP team meeting to review
Michael's progress, evaluate his need for re-assessment; if any, and revise his educational
program if néeded pursuant to California Education Code section 56341.1(d). See also
Cal. Educ. Code §§ 56043(d), 56343(d), 56380. Finally, LAUSD has not provided any
written notice fo Michael In regards to his right to receive special education services at
LACJ or how to appeal a denial of such services. it has also not provided him with wrilten
notice explaming why he is not being provides with such services as required by to
Califomia Education Cods section 56500.4. See afso 34 C.F.R. §300.503(b), 20 U.S.C.
§1415(c).

These serious procedural violations have resulted in significant delay and loss of
educational opportunity for Michael. As LAUSD has not implemented a system in the

" LAGJ o provida special education to eligibie youth, LAUSD has denied alt other sitnilariy
situated efigible yauth the same procedural safeguards as they have denied Michael.

ILALISD.000003
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Ji1. LAUSD's Violation-of Staté and Federal Antidiscrimination Laws

LAUSD has also viclaied Mr. Gardla's rights under Titlg of the ADA and its implementing
regulations. Title |l of the ADA provides that “no qualified individudl with a disability shall, -
by reason.of such disability, be axcluded from participation in or be denied the benefits of
the services, programs. or activities of & public entity, or be subjected to discrimination by
any such entity.” 42 U.8.C, § 12132; see also 28 C.F.R. § 35.180. In providing any aid,

. benefit, or service, a public entity “may not...[dleny a qualified individual with a dlsablii{y

the opportunity to participate in or benefit from the aid, benefit or service,” “[alfford a
qualified individual with 2 disability an appartunity to parficipate in or benefit from the aid,
benefit, or service that is no equal {o that afforded others,” “[plrovide a qualified lndlwdual
with a disability with an ald, benefit, or service that is not as effective in affording equat
opportunity...as that provided fo others,™ or “[ojtherwise limit a qualified Individuat with a
disability in the enjoyment of any right, privilege, advantage, or opportunify enjoyed by

. others[.]" 28 C.F.R. § 35,130(0)(1)(i), (i), (i), and (vii). Nor may a public entity “mpase or

apply-eligibility criteria that screen out or tend to screen out an individual with a disability or
any class of individuals with disabilities from fully and equally enjoying any service,
program, or activity, unless such criteria can be shown to be necessaryl.]” 28 C.F.R. §
35.130(b){(8). Finally, a pubic entily “shall make reasonable madifications in policies,

- practices, or procedures when the madifications are necessary to.avoid discrimination on

the basis of digability[.]" 28 C.F.R. § 35.130(b)(7)(empHasls added)..

LAUSD has failégi to provide Michael and other similarly situated students with the special
education services they are guaranteed by law. Accordingly, LAUSD has violated Title |

-of the ADA and its regulations by, Infer alia: (1) denying Michael, and all similarly situated

youth, the oppartunities and benefits of the programs, services, and activitles to which they
otherwise might be. entitled as part of the provision of a free and appropriate public
education; (2) denying Michael, and all similarly situated youth, equat andfor equally
effective access to educational, vecational, employment, recreafional, and other
opporiunities, including academic instruction, speech and language services, counseling

. and guidance, psychalogical services, transition planning and services, vocational

education and career development, recreation servicss, and other re!ated services, on the
basis of their disabilities; (3) utilizing policies and practices that have a disparate impact
on, and which screen out or tend ta-screen out, Michael, and all similasly situated youth
fram participation in programs, services, and activities; (4) ulilizing methods of
adiministration that have the effect of discriminating against Michael and all similsrly
situated youth; (5) faillng ta make reasonable modifications in policies, practices, or
procedures when madifications are necessary to avoid discriminating against Michael, and
ali simitarly situatea youty; (8) falling to feke prompt and equitable steps to reniedy thelr
discriminatory conduct; and (7) by atherwise segregating, excluding, and dlscrlmmatmg
against Michael, and all similady sifuated youth.

‘Section 504 of the Rehabilitation Act states that “ilo otherwise qualified individual with a

disability...shall, solely by reasan of his or her disability, be excluded froni the participation

LAUSD 000004
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in, be denied the benefits of, or be subjected to dis¢rimination under any program or
activity receiving Federal financlal assistance.” 29 U.S.C. § 794(a). Violations of the ADA

~ are, in essencs, violations of Section 504, as the two have been interpreted to be parallel

in nature as the language adopted in the ADA tracks that of the Rehabilitation Act of 1973, -
29 U.8.C. § 701 ef seq.. The ADA expressly requires ifs provisions o be inferpreted ina
way that “prevents imposition of inconsistent or conflicting standards [of] the same
requirements” under the two statutes. 42 U.8.C. § 1211 7(b). As set forth above, LAUSD
has violated Title 1l -of the ADA. .Becduse LAUSD receives federal funding, it is prohibited

- from discriminating against Individuals based upon their disabilities, such as Mr. Garcla,
under Section 504 of the Rehabilitation Act.

1V, LA_USD’s Violation of the Federal and California State Constitutions

By failing to provide or ensure the provision of mandated special education services to
Michael, and ather similarly situated youth in the custody of LACJ, LAUSD has violated
and continues to violate Petnﬂonens' rights ta equal protection of the laws as guaranieed by
thie United’ States Constitution.

The LAUSD has also denfed Michael's the due process rights guaranteed to them by the
United States Constitution. The LASUD denies Michael and other similarly sifuated youth
access o educational services whils they are detalned in LAC facilifies. The LAUSD has
failed to natify Michaal and others similarly situatéd of the mechanistus in place to make -
and resolve complaints about the [ack of equal access to the general education pragrams

inthe LACJ. Similarly, Michael and other similarly situated youth have not been afforded a
hearing or a right o challenge the dental df education and special education services in
direct contravention of the United States Constitution arid California law. See Cal..Educ.
Cade §§ 66500.1, 58325, 56301(d)(2); see also 20 U.S.C. § 1415(c) and (d).

Finally, by failing to’ provide special educational servicas to Mr. Gargia and simifarly
situated students, all eligible 18-22 year old youth in the custody of LACJ whose parents
are residents within the LAUSD school district, LAUSD has deprived Michael; and other
similarly sifuated students, of mandated speclai education services—a state-created
property right—without due process of faw under the California state constitution,

. V.. Demand ‘

- In order to resolva this matter, it is essential that LAUSD immediately agree to stipulate to
a settlement agresment that shall take the form of a court order that encompasses all of
the following:

1. Immediately provide Michael with interim educatlon services that comport
with fiis most recent I1EP, including tutoring; speech and language therapy, counseling, and
behavioral management therapy. Evaluate Michael's needs and davelop an [EP for him,
warking with the LA County Sheriffs Department to ensure access ta provide these
services to Michael while he is detained in the LACJ,

LAUSD 000005
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2, Adopt a system fo provide a free and appropriate publlc education consistent
with the requirements of the {DEIA and Califomia Education Code §5600, of seq,, and the
regulations promulgated thereunder to Michael Garcla, and alf other similarly situated
youth who are eligible for speciat education and are currently detalned in LACJ facilities or
will be detained there in the future, As required by relevant special education faws, this
. free and appropriate public education must include, but is not limited to, special education
instruction, related servlces and fransition services.

3. Adopt a'mechanism to identify prior to indhnduals transfer into the LAGY
facility, those detainees that are eligible to receive special education,

4, Adopt 4 process to detenmine what compensatory education services are
required to make up for the education that Michael Garcla and all other similarly situated
youth who have gone without special education during the time that they have besn
incarcerated in the LACJ and provide such compehsatory education services that are
owed,

A, Adopt the foragolng systems, pracesses, and mechanisms in consultation
with an expert in corréctional education and special edueation who has been mufually
agraed upan by the parties and bear all the reasonable fees and costs of sald mutually
agreed upon expert. ¢

8. Retain a mufually agreed upon expert In the area of correctional education
and special education to monitor the impiementation of the items 1-3 In this Section,
described above and adeopt a mechanism to provide regular reporting of progress to
Petrtloner’s counsel, ,

7. Reimburse Petmoner's counsel for accrued fees and costs as appropriate
and permitted by law. .

Woa are hopeful that we will be able to work with you to ensure that Michael and other
snmllarly situated students at the LACJ the special education, relatéd and transition
sevices to which they are entitied without the necessity of !rttgat:on Please provide us
with written notice as to whether LAUSD will agree to the forgolng terms by the close of
business on Friday, February 21, 2009, If LAUSD doés not agree to these torms by that
date, we will have no choice bt to praceed with legal action against the District,

We ook farward to your response.

LAUSD 000006
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Sincerely,
DISABILITY RIGHTS LEGAL CENTER
Deputy Diréctor

Enclosure

Cc: Diane Pappas, General Counsel, Los Angeles Unified School Disfrict
Linda Dakin-Grimm, Milbank Tweed Hadley and McCloy, LLP
Delilah Vinzon, Milbank Tweed Hadley and McCloy, LLP
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On January 21, 2014, I served the:

Claimant Comments

Special Education Services for Adult Students in County Jail, 10-TC-04

January 2010 Compliance Report from the California Department of Education,
November 16, 2009 Decision of the California Office of Administrative Hearings,
and California Education Code Section 56041

Los Angeles Unified School District, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of Clifornia that the foregoing is
true and correct, and that this declaration was execyted on January 21, 2014 at Sacramento,
California.

Lorenzo R. Duran

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562
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1/21/2014 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 12/31/13
Claim Number: 10-TC-04
Matter: Special Education Services for Adult Students in County Jail
Claimant: Los Angeles Unified School District

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove
any party or person on the mailing list. A current mailing list is provided with commission
correspondence, and a copy of the current mailing list is available upon request at any time. Except
as provided otherwise by commission rule, when a party or interested party files any written material
with the commission concemning a claim, it shall simultaneously serve a copy of the written material
on the parties and interested parties to the claimidentified on the mailing list provided by the
commission. (Cal. Code Regs., tit. 2, § 1181.2.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Tyler Asmundson, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
Tyler.Asmundson@csm.ca.gov

Harmeet Barkschat, Mandate Resource Services,LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Carol Bingham, California Department of Education (E-08)

Fiscal Policy Division, 1430 N Street, Suite 5602, 1430 N Street, Suite 5602, Sacramento, CA
95814

Phone: (916) 324-4728

cbingham@cde.ca.gov

Mike Brown, School Innovations & Advocacy
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5200 Golden Foothill Parkway, El Dorado Hills, CA 95762
Phone: (916) 669-5116
mikeb@sia-us.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919

gcarlos@sco.ca.gov

David Cichella, California School Management Group
3130-C Inland Empire Blvd., Ontario, CA 91764

Phone: (209) 834-0556

dcichella@csmcentral.com

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

mdelfin@sco.ca.gov

Andra Donovan, San Diego Unified School District

Legal Services Office, 4100 Normal Street, Room 2148, 4100 Normal Street, Room 2148, San
Diego, CA 92103

Phone: (619) 725-5630

adonovan@sandi.net

Chris Ferguson, Department of Finance

Education Systems Unit, 915 L Street, 7th Floor, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

Chris.Ferguson@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Paul Golaszewski, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8341
Paul.Golaszewski@lao.ca.gov

Barrett Green, Littler Mendelson

Claimant Representative

2049 Century Park East, Suite 500, Los Angeles, CA 90067
Phone: (310) 553-0308

bgreen@littler.com

Ed Hanson, Department of Finance
Education Systems Unit, 915 L Street, 7th Floor, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-0328
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ed.hanson@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Jillian Kissee, Department of Finance
915 L Street, Sacramento, Ca

Phone: (916) 445-0328

jillian kissee@dof.ca.gov

Jennifer Kuhn, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8332

Jennifer kuhn@lao.ca.gov

Jay Lal, State Controller's Office (B-08)

Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256

JLal@sco.ca.gov

Veronica Lanto, San Jose Unified School District
855 Lenzen Avenue, San Jose, CA 95126-2736
Phone: (408) 535-6572

Veronica_Lanto@sjusd.org

Kathleen Lynch, Department of Finance (A-15)

915 L Street, Suite 1280, 17th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

kathleen.lynch@dof.ca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Yazmin Meza, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 445-0328
Yazmin.meza@dof.ca.gov

Robert Miyashiro, Education Mandated Cost Network
1121 L Street, Suite 1060, Sacramento, CA 95814

Phone: (916) 446-7517

robertm@sscal.com

Keith Nezaam, Department of Finance
915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-8913
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Keith.Nezaam@dof.ca.gov

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Christian Osmena, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-0328
christian.osmena@dof.ca.gov

Arthur Palkowitz, Stutz Artiano Shinoff & Holtz

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 232-3122

apalkowitz@stutzartiano.com

Diane Pappas, Los Angeles Unified School District

333 South Beaudry Avenue, 20th Floor, Los Angeles, CA 90017
Phone: (213) 241-1807

diane.pappas@lausd.net

Keith Petersen, SixTen & Associates

P.O. Box 340430, Sacramento, CA 95834-0430
Phone: (916) 419-7093

kbpsixten@aol.com

Mark Rewolinski, MAXIMUS

625 Coolidge Drive, Suite 100, Folsom, CA 95630
Phone: (949) 440-0845
markrewolinski@maximus.com

Sandra Reynolds, Reynolds Consulting Group,Inc.
P.O. Box 894059, Temecula, CA 92589

Phone: (951) 303-3034

sandrareynolds 30@msn.com

Kathy Rios, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919

krios@sco.ca.gov

Matthew S chuneman, MAXIMUS

900 Skokie Boulevard, Suite 265, Northbrook, 11 60062
Phone: (847) 513-5504
matthewschuneman@maximus.com

Nicolas Schweizer, Department of Finance

Education Systems Unit, 915 L Street, 7th Floor, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-0328

nicolas.schweizer@dof.ca.gov

David Scribner, Max8550
2200 Sunrise Boulevard, Suite 240, Gold River, CA 95670
Phone: (916) 852-8970
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dscribner@max8550.com

Steve Shields, Shields Consulting Group,Inc.
1536 36th Street, Sacramento, CA 95816
Phone: (916) 454-7310

steve@shieldscg.com

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816

Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Meg Svoboda, Senate Office of Research
1020 N Street, Suite 200, Sacramento, CA
Phone: (916) 651-1500
meg.svoboda@sen.ca.gov

Jolene Tollenaar, MGT of America

2001 P Street, Suite 200, Suite 200, Sacramento, CA 95811
Phone: (916) 443-9136

jolene_tollenaar@mgtamer.com

Jennifer Troia, Senate Budget and Fiscal Review Committee
State Capitol, Room 5019, Sacramento, CA 95814

Phone: (916) 651-4103

Jennifer. Troia@sen.ca.gov

Brian Uhler, Legislative Analyst's Office

925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8328

brian.uhler@lao.ca.gov
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