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Dear Mr. Bohan:

SANTA ANA REGION WATER PERMIT—RIVERSIDE COUNTY, 10-TC-07
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, SANTA ANA
REGION, ORDER NO. R8-2010-0033, EFFECTIVE JANUARY 29, 2010.
RIVERSIDE COUNTY FLOOD CONTROL & WATER CONSERVATION DISTRICT,
COUNTY OF RIVERSIDE, CITIES OF BEAUMONT, CORONA, HEMET, LAKE
ELSINORE, MORENO.VALLEY, PERRIS, SAN JACINTO, CO-CLAIMANTS

l. Introduction

The Santa Ana Regional Water Quality Control Board (“Santa Ana Water Board” or
“Board”) files this response to Test Claim 10-TC-07 (“Test Claim”). The Test.Claim
arises from a single permit (“Permit” or “2010 Permit”) that the Santa Ana Water Board
issued pursuant to the federal Clean Water Act’s National Pollutant Discharge
Elimination System (‘“NPDES”) permit requirements.’

The Santa Ana Water Board issued the Permit pursuant to legal requirements in the
federal Clean Water Act (“Clean Water Act’),? its implementing regulations, and
guidance from the United States Environmental Protection Agency (‘U.S. EPA”). U.S. -
EPA is the federal agency responsible for administering the Clean Water Act. Pursuant
to federal law, U.S. EPA authorized the Santa Ana Water Board to issue the Permit—
which is mandated by the Clean Water Act —in lieu of issuance by U.S. EPA itself. The
Permit regulates the discharge of stormwater runoff from the municipal separate storm
sewer systems (“MS4s”) of the Riverside County Flood Control and Water Conservation .
District, the County of Riverside, and the 15 cities within the County of Riverside
(collectively, “Permittees” or “Claimants,” and, individually; “Permittee” or “Claimant”)® to
waters of the United States. o o

' California Regional Water Quality Control Board, Santa Ana Region Order No. R8-2010-0033, NPDES
No. CAS 618033. ©

2 Fedefal Woater Pollution Control Act [FWPCA,; 33 U.S.C. §§ 1251 et seq.] The federal Act is
referred to herein by its popular name, the Clean Water Act and the code sections used are those
for the Clean Water Act.

® Not all of the Permittees have joined this action. The following is a list of those Permittes that have
collectively filed this Test Claim: Riverside County Flood Control & Water District, County of Riverside, City
‘ (footnote confinued on next page)
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The Clean Water Act requires local agencies that discharge pollutants from their MS4s
to waters of the United States to apply for and receive permits, commonly known as
MS4 permits, regulating these discharges.* Local agencies generally obtain a single
system-wide permit for each interconnected MS4.° As required by federal statutes and
regulations, the Permit contains numerous requirements for the Permittees to take
“actions, known as Best Management Practices (‘BMPs”), to reduce the flow of pollutants
into waters in the Santa Ana Region. This Test Claim seeks reimbursement by the State
of California for expenses the Claimants assert have incurred or will incur in
implementing numerous requirements of the Permit.

In order to obtain reimbursement, the Claimants must show that the requirements
constitute a new program or higher level of service. They must prove either that: (1) the
program must carry out a governmental function of providing services to the public; or -
(2) the requirements, to implement a state policy, impose unique requirements on local
governments and do not apply generally to all residents and entities in the state. The
Claimants must also prove that the costs are mandated on them by the state, rather than
by federal law, and must prove that any additional costs beyond the federal mandate are
substantial and not de minimis. Finally, they must establish that they are required to use
tax monies to pay for Permit implementation. The Claimants do not meet these tests.

The Permit as a whole, including the challenged provisions, is mandated on the local
governments by federal law. This federal mandate applies to all point source
dischargers of stormwater,® both public and private, and is not unique to local
governments. As the Los Angeles Superior Court recently found, determining whether
there is a federal mandate is a two-step analysis.” First, did the state have “no real

- choice” in deciding whether to comply with the federal act? The federal mandate at’
issue here requires that the Permit be issued to the local governments; it is not a
question of “shifting” the costs from the state to local governments. Second, did the ,
program exceed the requirements of a compulsory federal act? Determining the federal
minimum requirements necessitates consideration of the nature of the Clean Water Act’s
“‘maximum extent practicable” standard and an examination of the MS4 permit as a
whole. The determination does not rest on whether federal NPDES regulations explicitly
require a particular program or outcome. The specific requirements challenged here are
consistent with the minimum requirements of federal law, its implementing regulations,
and federal agency guidance. '

(footnote continued from previous page)
_of Beaumont, City of Corona City of Hemet, City of Lake Elsinore, City of Moreno Valley, City of Perris, Clty
of Jacinto.

* Clean Water Act § 402(p); NRDC. v. U.S. EPA (9th Cir. 1992) 966 F.2d 1292, 1295-96.
® Clean Water Act § 402(p)(3)(B)(i).

® Certain very small dischargers that are not significant contributors of pollutants are exempt from permit
requirements. The exemption is based on population (for MS4 dischargers) or project size (for construction
dischargers) and not status as a public entity. (33 U.S.C. § 402(p); 40 C.F.R. §§ 122.26(b)(15).

7 State of California Department of Finance v. Commission on State Mandates (Su p. Ct. Los Angeles

County, BS 130730), decision August 15, 2011 (“Los Angeles MS4 Ruling”), p. 3. The Santa Ana Water
" Board acknowledges this case is not final or precedential, but endorses the court’s approach and urges the
Commission to adopt it.
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Il. Description of the Test Claim

The Test Claim focuses on the following general requirements and associated sections
of the Permit: '

1. Local Implementation Plan Requnrements (Sections 1V, VI, VI, VIII X,
XIl, XIV, and XV)
Control of Bacterial Sources (Section VIII)
Investigation and Tracking of lllicit Connections/lllicit Discharges
* (Section IX)
Creation of Septic System Database (Section X)
Permittee Inspection Requirements (Section XI)
New Development Requirements (Section XlI)
Employee Training Programs (Section XV) N
Program Management Assessment (Sectlon XVII) '

© N

Co~No O A

The Clalmants contend that some of the provnsnons contained in the sections listed
above are subject to subvention because they are not required by federal law and
because they impose new programs or higher levels of service. The Claimants also
assert that none of the exemptions in Government Code section 17556 that would bar
recovery of costs apply. Finally, they claim that they lack authority to assess a fee to
cover the costs of these mandated activities.

lll. History and Issuance of the Permit

In 1990, pursuant to the Clean Water Act amendments of 1987, the Santa Ana Water
Board issued the flrst MS4 permit to the Permittees.® The Board modified and reissued
‘the permit in 1996,° 2002 (“2002 Permit”), 1% and 2010. . The 2010 Permit contains -
requirements to implement certain pollutant control measures and other effluent
limitations. designed to comply with the minimum federal standards set forth in Clean
Water Act section 402(p)(3)(B)(iii). The 2010 Permit is based largely on the 2002
Permit. The Santa Ana Water Board is unaware of any other legal or administrative
challenge to the 2010 Permit, and no such challenge would be proper in any other -
~ administrative or judicial venue.’

On April 27, 2007, the Rwersnde County Flood Control & Water Conservation District, on
behalf of all Permittees, submitted a Report of Waste Discharge (‘ROWD”) containing
Permittees’ collective reapplication for renewal of their 2002 Permit and including their
proposals for modification or continuation of permit elements. Essentially, the ROWD
sets forth the Permittees’ recommendations for BMPs and other provisions that shouid
be included in the Permit." It contains a discussion of issues and concepts the

" 8 Order No. 90-104, NPDES No. CA8000192, adopted by the Santa Ana Water Board on July 13, 1990.
® Order No. 96-30, NPDES No. CAS618033, adopted by the Santa Ana Water Board on March 8, 1996.

° Order No. R8-2002-0011, NPDES No. CAS618033, adopted by the Santa Ana Water Board on October
25, 2002.

" Wat. Code, § 13330, subd. (d).

2 The ROWD, including attachments, exceeds 100 pages. Only the ROWD and tne relevant
attachments are attached. The entire ROWD, including all attachments, may be found at the Santa
(footnote continued on next page)
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Permittees identified as key factors to improve their management programs, which have
general applicability across multiple program elements. As will be explained more fully
below in the discussion of the challenged Permit provisions, the ROWD reflects the
Permittees’ acknowledgment and expectation that the 2010 Permit would build and
improve upon the 2002 Permit. In the ROWD, the Permittees proposed many of
concepts that were incorporated into and form the basis of the provisions for which they
now seek reimbursement. The permit the ' Santa Ana Water Board-ultimately issued-was
based on the ROWD and the 2002 Permit, with revisions and additions necessary to
meet minimum federal reqwrements

IV. Federal Law Requirements for Muriicipal Stormwater Permits

The principal question at issue in this Test Claim is whether the Santa Ana Water Board
included provisions in the Permit that are not required by federal law. in order to
understand the federal mandate that required issuance of the Permit, including the
specific provisions challenged by the Claimants, some background of the regulatory
scheme and applicable federal law for MS4 permits is necessary.

1. Regulatory Overview

- In 1972, the Clean Water Act was extensively amended to implement a permitting

system for all discharges of poliutants from “point sources”* to waters of the United

~ States.™ These permits, issued pursuant to the National Pollutant Discharge Elimination
System, are known as “NPDES permits.” The 1972 amendments specifically allowed
U.S. EPA to authorize states to administer the NPDES program in lieu of U.S. EPA, and
to issue permits pursuant to this authority.” California was the first state in the nation to
obtain such authorization. In order to obtain this authorization, the California Legisiature
amended .the California Water Code, finding that the state should implement.the federal
law in order to avoid direct regulation by the federal government.'® The California
Legislature mandated that California’s permit program must ensure consistency with-
federal law." Federal law also requires that, when a Regional Water Board issues a

“NPDES permit, it must meet the same federal requirements as U.S. EPA would have
met in issuing the permlt

The State Water Resources Control Board (“State Water Board”) and the nine Regional
Water Quality Control Boards (“Regional Water Boards”) are the state agencies charged

(footnote continued from previous page)
Ana Water Board website:
http://www.waterboards.ca.gov/santaana/water_issues/programs/stormwater/rc_rowd.shtml.

' Clean Water Act § 502(14). The Permittees’ MS4 is a point source. (Clean Water Act § 402(p); 40
© C.F.R. § 122.26(b)(4).)

" Clean Water Act §§ 301 and 402.
% 1d. § 402(b).

18 Wat. Code, § 13370 et seq., adding Chapter 5.5 to the Porter-Cologne Water Quality Control
Act.

"7 Wat. Code, § 13372.
'8 Clean Water Act § 402(b).
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with implementing the federal NPDES program.'® The State Water Board’s regulations
incorporate U.S. EPA regulations for implementing the federal permit program,?® and do
not impose any additional state requirements. Therefore, both the Clean Water Act and
U.S. EPA reguiations apply to the permit program in California.?' In California, permits
to allow discharges into state waters are termed “waste discharge requirements.”??
When issuing permits for discharges to waters of the United States, the term “waste

- discharge requirements” equates to the term “permit” in the' Clean‘Water-Act.2® Waste
discharge requirements that the Water Boards issue for discharges to waters of the
United States are NPDES permits under federal law.

The Clean Water Act prohibits the discharge of pollutants from point sources to waters of
the United States, except in compliance with a NPDES permit.®* [n 1973, U.S. EPA
issued regulations that exempted certain types of discharges it determined were
administratively infeasible to regulate, including stormwater runoff. The reason that such
regulation is difficult is that stormwater runoff has not been generally subjected to
treatment prior to discharge. Instead, it simply runs off urban streets, into gutters and
drainage ways, and flows directly into streams, lakes, and the ocean.®® The 1973
exemption was rejected in Natural Resources Defense Council v. Costle (1977) 568
F.2d 1369, which held that the exemption was illegal, and ordered U.S. EPA to require
NPDES permits for stormwater runoff. In Costle, the court suggested innovative
methods for permitting, including using general permits for numerous sources and
issuing permits that “proscribe industry practices that aggravate the problem of point
source poliution.”® Where permits require dischargers to implement actions to control
discharges or meet performance standards these requirements are commonly called
“best management practices” (“BMPs").? -

Despite the Costle decision, U.S. EPA had not adopted regulations implementing a

. permitting program.for stormwater runoff by 1987. .That year, the United States T
-Congress amended the Clean Water Act to require stormwater permits for industrial- and
municipal stormwater runoff.?® The amendments require NPDES permits for discharges

° Wat. Code, § 13370.
2 Gal. Code Regs., tit. 23, § 2235.2.

' The permlts may also include addltlonal state requirements. (Cal Code Regs., tit. 23, § 2235.3;
' C/ty of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613.)

22 \Wat. Code, § 13263.
2 Wat. Code, § 13374.

4 Clean Water Act § 301(a). In general, “navigable waters” or “waters of the United States,”
includes all surface waters, such as rivers, lakes, bays and the ocean. (Clean Water Act § 502.)

%% The chief traditional categories of discharges subject to NPDES permits are mdustﬁal process
wastewater and sanitary sewer effluent. Both of these discharges are typlcally processed in a
treatment plant before they are discharges to surface waters.

% id., at p. 1380.

2" 40 CF.R. § 122.2. ["Best management practices ("BMPs”") means schedules of activities, prohibitions of
practices, maintenance procedures, and other management practices to prevent or reduce the poliution of

. “waters of the United States.” BMPs also include treatment requirements, operating procedures, and
practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or dralnage from raw
material storage.]

8 Clean Water Act § 402(p).
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from municipal separate storm sewer systems (“MS4s”) serving a population of 100,000
or more.?° The Clean Water Act contains three provisions specific to.MS4 permits: (1)

- permits may be issued on a system- or jurisdiction-wide basis; (2) permits must include a
requirement to effectively prohibit non-stormwater discharges into storm sewers; and (3)
permits “shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and system,
design andengineering methods, and such other provisions-as-the: [permit-writer]
determines appropriate for the control of such pollutants. »30

In 1990, U.S. EPA adopted regulations to implement section 402(p).*" The regulations
define which entities need to apply for permits and also the information they must '
include in permit applications. The regulations define “industrial activity” to include
categories of manufacturing, construction, and other typically private enterprises. 2 The
regulations define MS4s as storm sewer systems operated by numerous public
agencies, including cities, counties, states, and the federal government. % While both
industrial dischargers and MS4s must obtain permits, the requirements for the industrial
permits are more stringent than in MS4 permits. % Large and Medium MS4s may obtain
an individual or area-wide MS4 permit. % As a practical matter, most large and medium
MS4s in California have chosen to be regulated as collectively under area-wide MS4
permits. Because many MS4 systems are connected, this allows geographically-
adjacent dischargers to take advantage of economies of scale and achieve cost-savings -
over individual regulation of each city or county.

In order to obtain a NPDES permit, as required by the Clean Water Act, entities seeking
coverage file an-application with the permlttlng authority and the permitting authority
holds a public hearing on contested permits.* U.S. EPA regulations specify the

- information that applicants for MS4 permits must include in their applications. * For

. large and medium MS4s the appllcatlon requ1rements are extensive.*® Some of the ...

2 Clean Water Act § 40‘2(p)(2)(C). U.S. EPA defines municipal separate storm sewer syst'ems
(MS4s) that serve a population over 250,000 as “large” MS4s. U.S. EPA issued regulations in
1999 extending permit requirements to small MS4s (those serving a population of less than
100 OOO)

0 Jd.

%1 Vol. 55, Federal Register (Fed.Reg.) 47990 and following.
%2 40 C.F.R. § 122.26(b)(14).

% 40 CF.R. §122. 26(b)(8).

3 Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3rd 1‘[59 The differences between
municipal and industrial permits are complicated, but are relevant to the question whether this
permit addresses a umquely governmental program and are therefore discussed in more detail
below.

% Clean Water Act § 402(p)(3)(B)(i)
% Clean Water Act § 402(b)(3).

37 40 C.F.R. § 122.26(a)(4). The U.S. EPA regulations have varred requirements dependlng on the
size of the population served by the MS4. A “large” MS4 serves a population of 250,000 or more.
(40 C.F.R. § 122.26(b)(4).) Riverside County . and the 15 cities regulated by the Permit far exceed
the minimum population for a large MS4.

% 40 C.F.R. § 122.26(d).
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federal application requirements relevant to the Test Claim are: management programs
including procedures to control pollution resulting from construction activities;* legal
authority to control the contribution of pollutants associated with industrial ac;tuvuty,40 Iegal
authority to “[c]ontrol through interagency agreements among co-applicants the
contribution of pollutants from one portion of the municipal system to another portion of
the municipal system”; ! and a description of maintenance activities and a maintenance
schedule for structural controls, as well as a description of practices for operating-and-
maintaining public streets, roads and highways to reduce pollutants in discharges from
MS4s.*? The management programs must address oversight of discharges into the
system from the general population, and from industrial and construction activities within
its jurisdiction, and also maintenance and control activities by the Permittees. Permit
applications must describe programs for educatlon and outreach to the general public,
and to certain categones of municipal workers*

" 2. Legal Standards for MS4 Permit Provisions

The Clean Water Act does not provide a specific set of permit terms that the permitting
“agency must include in each MS4 permit. Rather, the NPDES regulations requires the
permitting agency to exercise discretion and choose specific controls, generally BMPs,
to meet a legal standard. The applicable legal standard that permitting authorities must
meet when issuing MS4 permits is set forth in Clean Water Act sections 402(p)(3)(B)(ii)
and (iii), and requires that MS4 permits:

(i) shall include a requiremént to effectively prohibit non-stormwater-
discharges into the storm sewers, and

(iii) shall require controls to reduce the discharge of pollutants to the
maximum. extent practicable, including management practices, control
techniques and system design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for
the control of such pollutants.

Thus, federal law includes three independent requirements for MS4 permits: (1) the
permit must effectively prohibit non-stormwater discharges into storm.sewers, (2) the
permit must include controls to reduce the pollutants to the “maximum extent
practicable” (‘“MEP”); and (3) the permit must include such other provisions as the permit

~ writer deems appropriate for controlling pollutants.** Both federal and state permit
writers must comply with these legal standards.*

¥ 40 C.F.R. § 122.26(d)(1)(v)
“ 40 C.F.R. § 122.26(d)(2)()(A)
“! 40 C.FR. § 122.26(d)2)()(D)
“2 40 C.F.R. §§ 122.26(d)(2)(iv)(A)(1) and (2)

“® 40 CFR 8§ 122.26(v)(A)(B), (B)(6), (C)(4); see also, 40 CFR § 122.34(b)(1), estabhshlng public education
and outreach as a minimum control measure for small MS4s. The initial requirements for small MS4s were
~ considered to be less stringent than those for Phase | MS4s, such as Permittees.

* See Defenders of Wildlife v. Browner, supra, 191 F.3d at p. 1166 (concluding that “such other provisions

as the Administrator. . . determines appropriate for the control of such pollutants,” and not MEP, provides a

basis for strict compliance with water quality standards); See, also, Building Industry of America of San
(footnote continued on next page)
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An important additional requirement, applicable to all NPDES permits, is set forth in
section 303(d) of the Clean Water Act. Implementing regulations require that once U.S.
EPA approves a Total Maximum Daily Load (“TMDL”) for a waterbody, any NPDES
permit must include effluent limits “consistent with the assumptions and requirements of
any available wasteload allocations.”® A wasteload allocation (“WLA”) is the proportion
" of a receiving water's total maximum daily pollutant load that is allocated to one ofiits*
existing or future point sources of pollution.*

(a) The MEP Standard

The MEP standard is akin to a technology-based standard and was first established in
the Clean Water Act in 1987. The fundamental requirement that municipalities reduce
pollutants in MS4s to the MEP remains a cornerstone of the mandate imposed upon
municipalities by the federal Clean Water Act and implementing NPDES regulations.
Meeting the MEP standard is generally a result of emphasizing pollution prevention and
source control BMPs as the first lines of defense in combination with appropriate
structural and treatment methods serving as additional lines of defense.

The MEP approach is an ever evolving, flexible, and advancing concept, which
considers technical and economic feasibility. As knowledge about controlling urban
runoff continues to evolve, so do the actions that-must be taken to comply with the MEP
standard. Successive permits issued to the stormwater dischargers thus require greater
levels of specificity over time in defining what constitutes MEP. This is consistent with
U.S. EPA’s guidance that successive permits for the same MS4 must become more
refined and detailed. '

The EPA also expects. stormwater permits to follow an iterative process
whereby each successive permit becomes more refined, detailed, and
expanded as needed, based on experience under the previous permit.
See, 55 Fed. Reg. 47990, 48052 (“EPA anticipates that stormwater B
management programs will evolve and mature over time.”); 64 Fed. Reg.
67722, 68754; Dec. 8, 1999) (“EPA envisions application of the MEP
standard as an iterative process.”) Interim Permitting Approach for Water
Quality-Based Effluent Limitations in Stormwater Permits (Sept. 1, 1996)
(“The interim permitting approach uses BMPs in first-round stormwater
permits, and expanded or better-tailored BMPs in subsequent permits,
where necessary, to provide for the attainment of water quality: '
standards. "}* (Emphasis in original. )

{footnote continued from previous page)

Diego v. State Water Resources Control Board (“BIA of San D/ego”) (2004) 124 Cal. App 4th 866, 885-87
(concluding that the “and other such provisions as the Administrator or State determines appropriate”
language contained in Clean Water Act section 402(p)(3)(B)(|u) is not part of the MEP. standard)

s Clean Water Act § 402(b).
% 40 C.F.R. § 122.44(d)(1)(vii)(B
47 40 C.F.R.§ 130.2(h).

8 See Letter from Alexis Strauss to Tam Doduc and Dorothy Rice, April 10, 2008, concerning Los
Angeles County Copermlttee Test Claims Nos. 03-TC-04, 03-TC- 19 03-TC-20, and 03-TC-21,
attached. . .
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In 2001, the Building Industry Association and Building industry Legal Defense Fund
(collectively, “Building industry”) challenged numerous aspects of a MS4 ermit issued by
the San Diego Water Board and the process by which it was issued, cuiminating in a
Court of Appeal decision upholding the permit in its entirety.*® The San Diego Water
Board argued that the court must give special deference to its determination that the
Permit did not exceed the MEP standard. The Building Industry court acknowiedged the
lower court’s finding that “Building Industry failed to establish the Permit requirements-—
were ‘impracticable under federal law or. unreasonable under state law,” and noted that
there was evidence showing the Regional Water Board considered many practical
aspects of the regulatory controls before issuing the Permit. " The lower court found
that Building Industry failed to show infeasibility or 1mpossnb|||ty with regard to the
challenged permit requirements.®’

In rejecting Building Industry’s challenge, the Court of Appeal recognized that the federal
MEP standard “is a highly flexible concept that depends on balancing numerous factors,
including the particular control’s technical feasibility, cost, public acceptance, regulatory
compliance, and effectiveness. This definition conveys that the Permit's maximum
extent practicable standard is a term of art. . . . (Emphasis added.)®* Thus, the Court of
Appeal’'s Building Industry decision affirms that the Santa Ana Water Board is entitled to
considerable deference concerning its determination of what practices are within the
federal minimum MEP standard. ‘

(b) Such Other Prqvisiohs as the Administrator or the State
Determines Appropriate for the Control of Such Pollutants

in addition to requiring controls to reduce the discharge of poliuants to the MEP, Clean
Water Act section 402(p)(3)(B)(iii) requires that MS4 permits “shall ...contain such other
provisions.as the permit writer determines appropriate for the control of poilutants.”>*. -
There are two important aspects of this provision that warrant discussion as the nature
. of this provision and its resulting requirements are critical to the issues raised in the. Test

Claim. -

First, this provision is mandatory and binding on the Santa Ana Water Board as an
authorized permitting authority. Just as Clean Water Act section 402(p)(3)(B)(iii)
requires controls to reduce poliutants to the MEP, it also requires such other provisions -
as U.S. EPA or, in this case, the Santa Ana Water Board, determines are appropriate to
control such poliutants. The word “shall” creates a mandatory duty, as opposed to a
permissive act, that must be undertaken by the permitting agency. Thus, the state does
not exceed federal law in using its discretion to impose permit provisions that are
necessary to control poliutants. Rather, federal law mandates that the permitting
agency, be it the Santa Ana Water Board or U.S. EPA, exercise its discretion in

. “® BIA of San Diego, supra, 124 Cal.App.4th 866.
% d., p. 878-879.

5 1d., p. 888.

52 14, p. 889.

%8 Clean Water Act § 402(p)(3)(B)(iii). Note that the word “shall” modifies compliance with MEP as wall as
“such other provisions as the Administrator or the State determines approprlate for the control of such
poliutants.”
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determining permit requirements. If the Board failed to determine appropriate provisions
to control pollutants, it would violate the Clean Water Act’s spec:fic mandate to do so.

Second, this provision requires the Santa Ana Water Board, when appropriate, to _
include provisions that go beyond MEP. The permittees in Building Industry Association
of San Diego County v. State Water Board argued that.the Water Boards lacked

* authority under federal law to impose conditions more stringent than MEP.% n rejecting
the challenge to the Water Boards’ authority, the court had no occasion to consider
whether, once the permitting agency determines that more stringent controls are
necessary to protect water quality, federal law requires or merely allows the agency to
include such provisions. As the court noted, however, EPA interprets section.
402(p)(3)(B)(iii) to mandate “...controls to reduce the discharge of pollutants to the
maximum extent practicable, and where necessary water quality-based controls ...
(Emphasis in original.) Thus, even if the Commission finds that any Permit provisions go
beyond MEP, the Santa Ana Water Board was bound by the federal mandate to include
appropriate provisions necessary to control pollutants.

m55

(c) Effective Prohibition of Non-Stormwater Discharges

Under Clean Water Act section 402(p)(3)(B)(ii), permitting agencies must ensure that
permits for MS4 discharges include requirements necessary to “effectively prohibit non-
stormwater discharges into the storm sewers.” U.S. EPA has defined “storm water’*® to
mean “stormwater runoff, snow melt runoff and surface runoff and drainage. In general,

the requirement to “effectively prohibit’ non-stormwater discharges requires either
prohibiting the flows from the MS4’s system or ensuring that operators of such systems
obtain NPDES permits for those discharges.”” MS4 operators meet this requirement by
implementing a program to detect and remove illicit discharges, or by requiring the
discharger to obtain a separate NPDES. permit for illicit discharges and improper v
disposal into the storm sewer A .

(d) Implementation of TMDL ReqUirenients

Claimants challenge certain provisions that are required, in part, to implement
requirements in WLAs adopted as part of TMDLs. Federal law specifically requires the
Santa Ana Water Board to implement TMDLs by including effluent limitations in NPDES -
permits that are “consistent with the assumptions and requirements of any available
wasteload allocations.”® Thus, aside from the federal minimum MEP standard, the
Santa Ana Water Board has an independent mandate under federal law to require
provisions in MS4 permits that are necessary to implement the WLAs in TMDLs.

% BIA of San Diego, supra, 124 Cal.App. 4th 866.

% BIA of San Diego, supra, 124 Cal.App.4th at p. 886, citing 55 Fed.Reg. 47990, 47994 (Nov. i6, 1990);
see also, Defenders of Wildlife v. Browner, supra, 191 F.3d at p. 1166.

% Note: U.S. EPA uses a different spelling of the word than is used by the Santa Ana Water Board.
*" 55 Fed.Reg. 47990 at 47995 (Nov. 16, 1990).

%8 40 C.F.R. § 122.26(d)(2)(V)(B).

® 40 C.F.R. § 122.44(d)(1)(vi))(B).



Received
August 26, 2011
Commission on

Drew Bohan, Executive Director -11 - . August 26, 2011 State Mandates

3. Los Angeles Superior Court Decision in State of Californié Department of
Finance v. Commission on State Mandates :

Recently, the Los Angeles Superior Court evaluated the Commission’s decision in a
prior test claim involving a MS4 permit issued by the Los Angeles Regional Water
Quality Control Board (“Los Angeles Water Board”) to Los Angeles County, the Los

- Angeles Flood-Control District, and-cities within Los Angeles County-%*-Inthe underlying
test claim, the Commission found that requirements to place and maintain trash
receptacles and to inspect certain industrial, commercial, and construction sites
exceeded the Clean Water Act’s federal mandate. In rendering its decision, the
Commission found that the Los Angeles Water Board “freely chose” to impose these
requirements. The Commission further concluded that the provisions were not federal
mandates because federal regulations did not specifically require them.

- The court disagreed and concluded that there is a two- step process for determining
whether a particular program is mandated by federal law.®" First, did the state have “no
real choice” in deciding whether to comply with the federal act?®® Second, did the
program exceed the requirements of a compulsory federal law?®

Regarding the first step, the court held that federal Iaw requires the County of Los
Angeles to have an NPDES permit for its MS4 dlscharges whether the state or the
federal government administered the NPDES program * Moreover, the same federal
mandate requires that the permit contain provisions reducing the discharge of pollutants
to the MEP regardless of whether the Los Angeles Water Board or U.S. EPA issues the
permit.®® ,

in applying the second step, the court found that specific regulatory requirements were -
not a precondition for finding a federal mandate in light of the “flexible regulatory
standard inherent in the Clean Water Act.?® ‘Rather, the test claimant must provide
ev1d6e7nce that the challenged requnrements are impracticable under the Clean Water

Act.

The Santa Ana Water Board endorses the court’s decision in this case and, as set forth
in greater detail below, respectfully requests that the Commnssnon apply the court’s
analytlcal approach to this Test Claim.

O State of California Department of F/nance supra, (Sup. Ct. Los Angeles County, BS 130730), decusnon
August 15,2011.

" Id., p.7.
% Ibid,
% Ibid. _
8 State of California Department of Finance, supra, (Sup. Ct. Los Angeles County, BS 130730), decision
August 15, 2011, pp. 7-8. :
% Ibid. '

8 State of California Department of Finance, supra, (Sup. Ct. Los Angeles County, BS 1_30730), decision
August 15, 2011, pp. 8-9.

 Ibid.
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V. General Responses

Article XIIIB, Section 6 of the California Constitution requires subvention of funds to .
reimburse local governments for state-mandated programs in specified situations. There
are several exceptions and limitations to the subvention requirements that provide bases
for the Commission to determine that the Test Claim is not subject to subvention. Article
XIIIB, Section 6 provides, “Whenever the Legislature or any state agency mandates-a: -
new program or higher level of service on any local government, the State shall provide
a subvention of funds to reimburse that local government for the costs of the program or
increased level of service.” Implementing statutes clarify that no subvention of funds is
required if: (1) the mandate imposes a requirement that is mandated by a federal law or
regulation and results in costs mandated by the federal government, unless the statute
or executlve order mandates costs that exceed the mandate in that federal law or
regulation;®® or (2) the local agency proposed the mandate;® or (3) the local agency has
the authority to levy service charges, fees, or assessments sufficient to pay.’

Claimants contend that all of the activities for which they seek reimbursement exceed
federal law requirements and that the Permit imposes many new programs and -activities
not required by the 2002 Permit. Claimants assert that they cannot assess a fee to
recover the cost of the mandated activities. The Test Claim challenges multiple sections
and subsections in the Permit. Because many of the responses apply to all of the
challenged provisions, the Santa Ana Water Board has endeavored to avoid repetition
by responding generally to these assertions. When necessary, individualized responses
follow in the next section. .

The Permit does not require subvention for seven separate reasons. First, the
challenged requirements are federal mandates. Second, the Permit does not require a
~..new program or higher level of service. Third, the Permittees requested the Board to

- include most of the permit provisions for which they now seek subvention. Fourth, the
requirements are not unique to local entities. Fifth, the Permittees.can avoid the .-
expenditure of tax monies by raising stormwater fees to pay for the requirements. Sixth,
any cost increases that result solely from state law requirements are de minimis. And,
finally, the Permit must be evaluated as a whole to determine whether MEP has been
exceeded. -

The Commission has previously rendered decisions on two test claims involving
challenges to MS4 permits.”" In both decisions, the Commission found that some of the
challenged provisions were unfunded mandates. Both of these decisions have been
appealed, and in the Los Angeles MS4 case, the Los Angeles Superior Court found that

8 Gov't. Code, § 17556, subd. (c).
 1d., § subd. (a)
™ Ibid.

™ In Re Test Claim on Los Angeles Regional [Water] Quality Contro! Board Order No. 01-1 82, Adopted July
31,2009 (“L.A. MS4 Permit Decision”); In Re Test Claim on San Diego Regional Water Quality Control
Board Order No. 01-182, Adopted July 31, 2009 (* San Dlego MS4 Permit Decision”). Clean Water Act §

402(p)(3)(B)("1)



Received
August 26, 2011
Commission on

Drew Bohan, Executive Director - 13- : August 26, 2011 State Mandates

none of the challenged provisions were subject to subvention.”? To the extent that the
Santa Ana Water Board'’s positions differ from the prior Commission decisions, the
Board respectfully requests that the Commission reconsider its analytical approach in
light of the arguments made in this response and the Los Angeles MS4 Ruling.

1. The NPDES Permitting Program Represents a Federal Mandate that Applies
Directly to Local-Governments; the State Has:Not Shifted the Burden: and:the
Challenged Provisions Do Not Exceed Federal Law

The central issue before the Commission is whether the challenged requirements
exceed the federal mandate for MS4 permits. Claimants assert that federal law does not
mandate these particular requirements, and therefore they exceed federal law.

Federal law specifically requires that a local government obtain an NPDES permit before
it discharges from a MS4 to waters of the United States. NPDES permits for MS4s must
reduce the discharge of pollutants to the MEP.”® The Santa Ana Water Board issued the
Permit pursuant to this clear federal mandate. Thus, the Permit is a direct federal
mandate on the local governments. Federal law requires that local government’
dischargers -- not the State of California -- apply for and obtain permits if the local
governments discharge stormwater to waters of the United States. If U.S. EPA had not
approved California’s NPDES permitting program, the Clean Water Act would prohibit
the MS4 dlscharges unless U.S. EPA itself issued a similar permit directly to the Iocal
governments.

U.S. EPA has issued regulations and guidance documents.that discuss the types of
management strategies and other provisions that must be included in stormwater
permits in order to comply with Clean Water Act section 402(p)(3)(B)(iii). Pursuant to the
Clean Water Act and federal reguiations, the Permit contains numerous requirements for
the Permittees to take actions (including the implementation BMPs) to reduce the flow of
poliutants to waters of the United States. Federal law requires local agencies that -
operate MS4s to take actions that will iessen the incidence of pollutants entering storm
drains, and, ultimately, the waters of the United States. Federal law also specifically
mandates that the Water Boards prescribe the BMPs that the MS4 must implement.”

2 State of Califomia Department of Finance, supra, (Sup. Ct. Los Angeles County, BS 130730), decision
August 15, 2011.

73 Clean Water Act § 402(p)(3)(B)(iii).

" ™ The Court of Appeal stated in Rancho Cucamonga v. Regional Water Quality Contro/ Bd., Santa
Ana Region (2006) 135 Cal.App.4th 1377, 1389:

In creating a permit system for dischargers from municipal storm sewers, Congress
intended to implement actual programs. [Citation omitted.] The Clean Water Act
authorizes the imposition of permit conditions, including: “management practices, control
techniques and system, design and engineering methods, and such other provisions as
the Administrator or the State determines appropriate for the control of such poliutants.”
[Citation omitted.] The Act authorizes states to issue permits with conditions necessary to
carry out its provisions. [Citation omitted.] The permitting agency has discretion fo decide
what practices, techniques, methods and other provisions are appropriate and necessary
‘to control the discharge of pollutants. [Citation omitted.]
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Therefore, the Santa Ana Water Board exercised its duty under federal law and inciuded
the Permit provisions as required by federal law. The fact that the Santa Ana Water
Board exercised its discretion, as required by federal law, to impose requirements that
comply with the MEP standard does not support the conclusion that the provisions are
unfunded state mandates. As the Ninth Circuit Court of Appeals has expressly noted,
“Congress did not mandate a minimum standards approach.””® Rather, Congress
mandated that the permitting agencies, including state agencies such as the Santa Ana
Water Board, exercise discretion in determining appropriate provisions designed to
control poliutants.” Therefore, the exercise of discretion in implementing this federal
program and developing specific permit provisions does not mean that the Permit
exceeds federal law or that subvention is required.

In decisions on prior MS4 permits,”” the Commission relied heavily on Hayes v.
Commission on State Mandates’® and Long Beach Unified School Dist. v. State of
California’ in determining whether specific permit provisions constitute unfunded
mandates. in discussing the San Diego MS4 permit’s requirement for the development
of a hydromodification management plan (“HMP”), the Commission described its
analytical approach together with its conclusions:

Overall, there is nothing in federal regulations that requires a municipality

to.adopt or implement a hydromodification plan. Thus, the HMP

requirement in the permit “exceed(s) the mandate in that federal iaw or

regulation.”[Citation omitted] As in Long Beach Unified School Dist. v.

State of California, [Citation omitted] the permit requires specific actions,

i.e., required acts that go beyond the requirements of federal law. In

adopting these permit provisions, the state has freely chosen [Citation to

Hayes] to impose these requirements. Thus, the Commission finds that
... the JHMP requirements] of the permit is.not a federal mandate.® R

The Commission did not.include any analysis of the MEP standard, but rather focused.
on the fact that neither the Clean Water Act nor its implementing regulations specifically
mention the word hydromodification. In citing to Hayes and Long Beach, the -
Commission interpreted these cases to support a finding that a permit provision is an
unfunded state mandate unless that exact permit provision is specifically prescribed in
federal law or regulations. Consistent with the Los Angeles MS4 Ruling, the Santa Ana
Water Board disagrees with this approach.

in Long Beach, the Court of Appeal held that a State of California Executive Order
requiring local school boards to expend efforts to alleviate racial and ethnic segregation
in its schools created an unfunded state mandate. The Executive Order was adopted-
following several federal court decisions holding that school districts had a constitutional

™ NRDC v. U.S. EPA, supra, 966 F.2d 1292, 1308.

" Ibid. .

See L.A. MS4 Permit Decision and San Diego MS4 Permit Decision.

® Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564,

4 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155.

% San Diego MS4 Permit Decision, pp. 44-45; see also L.A. MS4 Permit Decision, pp. 29-30, 45.
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obligation to alleviate racial segregation.’’ The Executive Order responded to this
federal constitutional requirement by requiring that all school districts take specific
actions to remedy this condition.® In finding that the Executive Order constituted an
unfunded state mandate, the Court of Appeal explained:

[Allthough school districts are required to “take steps, insofar as :
reasonably feasible, to alleviate racial imbalance in schools regardless of -
its cause” [citations omitted], the courts have been wary of requiring
specific steps in advance of a demonstrated need for intervention.
[Citations omitted.]®®

[fiHowever, a review of the Executive Order and guidelines shows that a
higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have

- suggested that certain steps and approaches may be helpful, the
Executive Order and guidelines require specific actions ... These
requirements constitute a higher level of service.®* (Emphasis in original.)

Thus, by turning court recommendations for alleviating segregation into mandatory acts,
the Executive Order created an unfunded state mandate. In applying the narrow holding
in Long Beach to MS4 permit requirements, the Commission should consider the
significant differences between the natures of the underlying federal mandates.

In Long Beach, the federal requirements at issue stemmed from general constitutional
obligations to aIIevnate racial segregation articulated in several federal court decisions.

‘These court decisions did not impose any specific requirements on the school districts in

California. Long Beach involved no comprehensive federal program that required A
specnflc steps and specific standards to be met by all schools and school districts. There ......= ...
was, in fact, no federal mandate on the school districts at all. Thus, with its Executive -

" . Order, the State of California created a state mandate where no federal mandate

previously existed. Accordingly, any specific provisions would necessarily be a state
mandate because the state took a vague federal constitutional obligation, along with
suggestions from federal court decisions, and translated it into very specific
requirements.

This Test Claim, on the other hand, involves two separate federal mandates—one for
the permittee and one for the permitting agency. First, permittees are subject to the
unambiguous federal mandate that they must obtain a NPDES permit that imposes
requirements that control pollutants to the MEP and any other necessary water quality
control requirement prior to discharging pollutants to waters of the United States.* As
opposed to general constitutional obligations at issue in Long Beach, the Clean Water
Act, as implemented by U.S. EPA’s regulations, creates a comprehensive regulatory

8 L ong Beach Unified School Dist. v. State of Cal/fom/a supra, 225 Cal.App.3d 155, 172-73.
8 Ibid.

& Ibid.

8 Ibid.

% 402(p)(3)(B)(ii)-
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strategy including very specific permit requirements that apply directly to local agencies’
storm sewer discharges. Therefore, to the extent that the Clean Water Act and the
United States Constitution both mandate actions by local agencies or school districts,

the Clean Water Act and implementing federal regulations require a much more specific
set of actions. Second, the Clean Water Act contains a separate mandate on the
permitting agency, whether federal or state, to issue permits pursuant to the same
standards set forth in 402(p). In Rancho Cucamonga v. Regional Water Quality Control -
Board, the Court of Appeal held that a regional water board that issues a stormwater
permit under those Clean Water Act standards “must comply with federal law requiring
detailed conditions for NPDES permits.”®®

The fact that the Clean Water Act contains two separate mandates marks a critical
difference between Long Beach and the Test Claims. Even if the State of California did
not administer the NPDES program, Claimants would have been required to obtain a
MS4 permit for their discharges. Thus, when the Santa Ana Water Board issued the
Permit, it did so pursuant to the federal mandate that applied to it as the permitting
agency rather than the mandate that applied to the Permittees. importantly, the
Claimants do not chailenge the federal mandate to obtain the Permit. Instead, they
challenge the Santa Ana Water Board's implementation of the federal mandate as the
permitting agency. :

The Santa Ana Water Board contends the Commission erred'in its analytical approach

by applying the Long Beach holding to the wrong federal mandate. In Long Beach, the
.federal mandate at issue was from the United States Constitution directly to the school
districts. Thus, when the State of California issued the Executive Order in Long Beach,

it did so pursuant to absolutely no federal mandate on the state itself. Put another way,
the federal court decisions required no additional state invoivement in order to meet the
constitutional obligations regarding racial segregation. :

However, when the Water Boards establish specific provisions in the Permit, they do so
pursuant to the Clean Water Act’'s mandate on the permitting agency. As explained

“-above, this federal mandate expressly requires the permitting agency to establish-permit -

provisions to control pollutants to the MEP and such other provisions as appropriate to
control such pollutants. Thus, unlike Long Beach, where the State of California
translated a general constitutional obligation into specific requirements absent any
federal mandate to do so, the Santa Ana Water Board established permit provisions
pursuant to Clean Water Act’s direct mandate on permitting agencies. An unfunded
mandate can only -exist if the Santa Ana Water Board imposes provisions that go beyond
federal requirements. In determining whether an unfunded mandate exists, the
Commission must analyze whether the specific provision goes beyond the legal
standards set forth iri 402(p)(3)(B)(iii). :

The Santa Ana Water Board contends that the Commission’s prior decisions similarly
misapplied the holding in Hayes. Hayes involved claims by two county school
superintendents for reimbursement for special education requirements.®” After
concluding that the special education requirements constituted a federal mandate on the

% Rancho Cucamonga v. Regional Water Quality Control Board, supra, 135 Cal.App.4th at p. 1389.
8 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564, 1570.
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state, the court discussed whether the state had shifted costs associated with complying
with the federal mandate to the school districts and whether such a shift warranted
reimbursement:

When the federal government imposes costs on local agencies those
costs are not mandated by the state and thus would not require a state
subvention. Instead, such costs are exempt from local agencies’ taxing™ -
“and spending limitations. This should be true even thought the state has
adopted an implementation statute or regulation pursuant to the federai
mandate so long as the state had no “true choice” in the manner of
implementation of the federal mandate . . . [Citations omitted.]

[T]his reasoning would not hold true where the manner of implementation

- of the federal program was left to the true discretion of the state. A central
purpose of the principle of state subvention is to prevent the state from
shifting costs of government from itself to local agencies. [Citations

+ omitted.] Nothing in the statutory or constitutional subvention provisions
would suggest that the state is free to shift state costs to local agencies
without subvention merely because those costs were imposed upon the
state by the federal government.  In our view the determination whether
certain costs were imposed upon a local agency by a federal mandate
must focus on the local agency which is ultlmately forced to bear the
costs and how those costs came to be lmposed upon that agency. If the
state freely chose to impose the costs upon the local agency as a means
of implementing the federal program then the costs are result of a
reimbursable state mandate regardless if the costs were lmposed by the
state by the federal government

~ Unlike the case in Hayes, the state s decnsion in 1972 to assume NPDES permitting
authority did not shift any permit. compliance costs to local agencies because the Clean
Water Act aiready imposed those costs directly on the local agencies. The state’s
“choice” to administer the NPDES program in lieu of the federal government that does - = -
not alter the clear federal requirement on municipalities to obtain and comply with an

NPDES permlt that reduces poIIutants to the MEP.

2. The Challenqed Provnsnons Do Not Impose New Programs or quher Levels of
Existing Servnce

Claimants seek to distinguish the 2010 Permit from the 2002 Permit in an effort to
demonstrate that the 2010 Permit imposes new programs or requirements to provide
higher levels of service. As a general matter, the Claimants have not established that
the challenged provisions impose a new program or higher level of service. Many of the
provisions are nearly identical to those in the 2002 permit, and other activities, even if
not previously required, are already being carried out by some of the Permittees.

As explained above, federal law requires permitting authorities to include in MS4 permits
controls to reduce the discharge of pollutants to the MEP, and further requires that MS4
permits include other appropriate prov_isions.88 This standard has not changed since first

% Clean Water Act § 402(p)(3)(B)(iii).
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established in the Clean Water Act. What has changed is that the Permit contains -
additional BMPs and other appropriate provisions required to meet the MEP standard.
All changed permit provisions comply with the federal mandate set forth in Clean Water
Act section 402(p)(3)(B)(iii), and, as such, do not constitute new programs or higher
levels of service.

~Inthe San Diego and L.A. MS4 Permit Decisions, the Commission found that the “permit
activities were not undertaken at the option or discretion of the Claimants.”®® In reaching

- this conclusion, the Commission relied on federal and state law requirements that an
existing or prospective discharger shall submit a permit application in the form of a
ROWD.® For legal support, the Commission cited primarily to the decision in
Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727.
However, this decision supports the opposite conclusion: that the entire Permit itself is
the result of a discretionary act by Claimants—the voluntary decision to discharge
pollutants to waters of the United States.

. In Department of Finance, the California Supreme Court addressed the question of
whether two statutes requiring certain school site councils and advisory committees to
provide notice of meetings and to post agendas for those meetings constituted unfunded
mandates. In determining that these statutes were not unfunded mandates, the
California Supreme Court held that:

[T]he statutes require that districts adopt policies or plans for school site
councils—but the statutes do not require that districts adopt councils
themselves unless the district first elects to participate in the underlying
program.®!

Similarly, federal and state law require parties to submit a permit application in.the form

of a ROWD when there is an existing or threatened discharge to waters of the United

States—but neither federal nor state law requires that parties discharge to waters of the

United States.®? Thus, by electing to discharge pollutants to the waters of the United

States, Claimants have elected to create the condition triggering federal and state ~ -~~~ —
. requirements to obtain a MS4 permlt Accordingly, because Claimants’ discretionary

acts led to the issuance of the Permit, none of the challenged prowsmns are unfunded

state mandates subject to relmbursement

3. The Permit Provisions Do Not Impoee Reguirements Unique to Local
Agencies and Are Not Mandates Peculiar to Government :

None of the challenged provisions is subject to reimbursement because the Permit does .
not involve requirements imposed uniquely upon local government. Reimbursement to

% San Diego MS4 Permit Decision, p. 34; LA M84 Permit Decision, p. 20..
% wat. Code, § 13260. »
®' Department of Finance v. Commission on State Mandates., supra, 30 Cal.4th 727, 745.

®2 The fact that the discharges in this case result from weather-induced stormwater runoff is immaterial to
this conclusion. While the Permittees cannot control the weather, they do have the discretion to require on-
site containment of stormwater runoff-or to convey their stormwater runoff to a pubhcly owned treatment
works.



Received A
August 26, 2011
Commission on

Drew Bohan, Executive Director | -19- August 26, 2011  State Mandates

local agencies is required only for the costs involved in carrying out functions peculiar to
government, not for expenses incurred by local agencies as an incidental impact of laws
that apply generally to all state residents and entities. Laws of general application are
not entitled to subvention.*®* The fact that a requirement may single out local
governments is not dispositive; where local agencies are required to perform the same
functions as private industry, no subvention is required.** Compliance with NPDES °
permits, and specifically with stormwater permits, is required of private industry as well -
In fact, the requirements for industrial and construction entities are more stringent than
for government dischargers. [n addition, the government requirements apply to all
governmental entities that operate MS4s including state, Trlbal and federal facilities;
local government is not singled out.

The NPDES permit program, and the stormwater requirements specifically, are not
peculiar to local government. Industrial and construction facilities must also obtain
NPDES stormwater permits. Those permits are actually more stringent than municipal
permits because the federal law requires that they meet more stringent technology-
based standards by including numeric effluent limitations, and that they include more
stringent water quality-based effluent limitations (“WWQBELSs") to ensure compliance with
water quality standards in receiving waters.** Even where construction or industrial
permits impose WQBELSs in the form of BMP-based requirements, the BMPs must be
designed to attain water quality standards, whether attainment is “practicable” or not.%* -

4. The Claimants have tHe Authority to Levy Service Charges, Fees, or
Assessments to Pay for the Programs

Even assuming, arguendo, that the challenged Permit provisions are state mandates,

the local agencies possess fee authority within the meaning of section 175586,

subdivision (d), of the Government Code such that no reimbursement by the state is ... ...
required. All of the Claimants have the ability to charge fees to businesses to cover
inspection costs. Depending on the circumstances, there may be limitations concerning ..
the percent of voters or property owners who must approve assessments under

California law, but cities and counties can and do adopt fees from their residents and

. businesses that fund their stormwater programs. The Claimants have failed to show that
they must use tax monies to pay for these requnrements

Any “additional’ costs that could concelvabty be considered additional to the federal
mandate would be de minimis and would not require payment from tax monies. The
Permit largely continues and refines the requirements of the 2002 Permit. Thus, the vast
majority of the costs to implement the Permit are not new. Indeed, urban runoff '
management programs.have been in place in Riverside County for over 20 years so
increased costs are not expected to be substantial. In addition, previously reported
program costs are not all attributable to compliance with MS4 permits. Many program
components, and their associated costs, existed before any MS4 permits were ever
issued. Therefore, true program cost resulting from MS4 permit requirements is some

% County of Los Angeles v. State of Califomia (1987) 43 Cal.3d 46.
o City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190.
% Defenders of Wildlife v. Browner, supra, 191 F.3d. 1159.
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fraction of reported costs. The California Supreme Court has held that “[for ruling upon a
request for reimbursement, challenged state rules or procedures that are intended to
implement an applicable federal law—and whose costs are, in context de minimus—
should be treated as part and parcel of the underlying federal mandate.” Those
requirements.by Claimants are intended to implement federal law and have costs that
are in context, de minimus, and should, therefore, be treated as part of the underlylng
federal mandate of the Clean Water Act.

5. The Claimants Have Not Exhausted their Administrative Remedies
and, therefore, Cannot Collaterally Attack the Validity of the Permit in
this Proceeding

In order rule on Claimants’ challenges to the Permit, the Commission must determine
whether various Permit provisions exceed the minimum federal requirements
established under the Clean Water Act that govern the issuance of MS4 permits. The
Santa Ana Water Board has already found that they do not.”” The California Water
Code provides an administrative remedy to a party challenging a Regional Water Board
decision.” By contrast, the Commission has jurisdiction over local agency claims for
reimbursement for state-mandates costs. Therefore, the question of whether Permit
provisions exceed federal requirements is more properly brought before the State Water
Board.

None of the Claimants petitioned the State Water Board to review the 2010 Permit.
Therefore, because Claimants have failed to exhaust their administrative remedy before
. the State Water Board, the Test Claim constitutes as impermissible collateral attack on
the Permit. '

6. The Claimants Have Provided No Evidence That Any of the .
- Challenged Provisions are Infeasible

One of the central questions before the Commission is whether the Permit exceeds the
“minimum federal MEP standard. As the legal standard is the “maximum extent
practicable,” determining whether it has been exceeded necessarily rests on whether the
Permit includes requirements which are impracticable.®® Yet, the Test Claim presents
absolutely no evidence that any of the challenged provisions are impracticable. in fact,
the Claimants actually recommended many of the challenged provisions in their
application for permit renewal. Accordingly, absent any evidence that any of the
challenged provisions are impracticable, the Commission cannot flnd these provisions
subject to subvention. :

%7 2010 Permit, section I1.B.10.
% Wat. Code, §§ 13320, 13330.

% In the Los Angeles. MS4 Ruling, the court noted that there was nothing in the administrative record to
support a finding that the challenged provisions exceeded the MEP standard. (State of California
Departrnent of Finance v. Cornmission on State Mandates (Sup. Ct. Los Angeles County, BS 130730)
decision August 15, 2011, pp 8, 10.)
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7. The Permit Must Be Evaluated as a Whole to Determine Whether
MEP Has Been Exceeded

The federal minimum MEP standard applies to the Permit as a whole, and cannot be
applied to individual provisions to invalidate the entire Permit. The trial court in the Los -
Angeles MS4 Ruling explained that the Commission erred in isolating specific
‘requirements (placement and maintenance of trash receptacles) to conclude the MS4
Permit was an unfunded state mandate.'® The court further determined that one permit
provision cannot exceed the MEP standard imposed by the Clean Water Act when the
permit as a whole does not. Accordingly, consistent with the trial court’s decision, the
Commission should refrain from relying on individual provisions to determine that the
Permit, as a whole, exceeds federal law.

VI. Challenged Provisions

1. Local Implementation Plan Requnrement (Sections 1V, Vi, VIi, Vil IX, XII
XV, and XV)

(a) Introduction

‘When the Permittees submitted their permit renewal application in 2007, or ROWD, to
the Santa Ana Water Board, they included as part of the application an updated version
of the Drainage Area Management Plan (“DAMP”)(“2007. DAMP”). The DAMP is a
federally mandated programmatic document developed by the Permittees and approved
by the Santa Ana Water Board.'” The DAMP is the principal document that translates
MS4 permit requirements into implementabie programs.'®? Permittees use the DAMP
when developing individual ordinances, plans policies and procedures to manage

. stormwater runoff. 108

Based on guidance from U.S. EPA and responding to federally-sponsored audits of MS4 .
programs in California, the Santa Ana Water Board included provisions requiring each

- Permittee to create-an individual stormwater management program, or “Local
Implementation Pian” (“LIP”), to facilitate better implementation of the 2007 DAMP. The
LIP requirements were included in the 2010 Permit to meet the minimum federal MEP
standard set forth in Clean Water Act section 402(p). As previously explained, the Santa
Ana Water Board essentially “steps into the shoes” of U.S. EPA when it issues a NPDES
permit for municipal stormwater discharges. Accordingly, when selecting appropriate
permit provisions, the Santa Ana Water Board must follow applicable federal law and
regulations. The Board also gives significant weight to U.S. EPA guidance regarding
how to interpret and implement the federal MEP standard.

1% State of California Department of F/nance V. Commission on State Mandates (Sup Ct. Los Angeles
. County, BS 130730), decision August 15, 2011, p. 9.

01 A copy. of the 2007 DAMP, dated April 2007, is attached. The 2007 DAMP may also be found on the
Santa Ana Water Board’s website:

http://www.waterboards.ca.gov/santaana/water_| lssueslprograms/stormwater/docs/rcpermlt/nv rowd_appen
dix_b_damp_april_2007.pdf

92 2007 DAMP, p. 2-1.
%% bid.
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(b) The LIP Provisions Are Necessary to Meet the Minimum Federal
MEP Standard

Federal regulations require the Permittees to develop stormwater management
programs to reduce the discharge of pollutants to the maximum extent practicable.®

~ The recently released U.S. EPA MS4 Permit Improvement Guide,'® which was’
developed to assist NPDES permit writers with increasing the effectiveness of MS4
permits, contalns an entire chapter devoted to establishing stormwater management
programs.’® When reissuing permits, the MS4 Permit Improvement Guide recommends
- that permit writers should review the findings of any MS4 permit audits conducted during
the prior permit term in order to identify key issues that should be addressed in the

reissued permit.*®’

During prior permit terms, the DAMP served as the primary document that translated the
permit requirements into programs and implementation plans. It still serves that function
. for area-wide programs and activities such as monitoring and overall program

- evaluation. However, program audits conducted by Santa Ana Water Board staff and
U.S. EPA contractors indicated that most of the Permittees had dlfflculty lmplementlng
some of the MS4 program elements at the local agency level.

in 2004, Tetra Tech, Inc. (“Tetra Tech”), with assistance from the Santa Ana Water
Board, conducted a MS4 program evaluation of three of the Permittees. Following the
audit, Tetra Tech prepared a Program Evaluation Report that identified potential permit
violations, program deficiencies, and positive attributes.'® A significant deficiency

- identified by the Program Evaluatlon Report was that the cities had not yet developed
city-specific local stormwater management plans. 1% More specifically, the Report noted:

Although the Permittees have deveIoped the reglonal DAMP they have
not developed individual stormwater implementation plans to provide
each city with specific direction on the implementation of the Program.
Review of the DAMP demonstrated that it is general in nature, providing
guidance for the Permittees but not specific details regarding local
implementation. The Permittees should develop individual stormwater

"% 40 C.F.R. § 122.26(d)(2)(v).

1% A copy of the MS4 Permit Improvement Guide, dated April 2010, is attached. A copy of the MS4 Permlt
Improvement Guide may also be found electronically on the U.S. EPA website:

http://www.epa.gov/npdes/pubs/ms4permit_improvement_guide.pdf. Although the MS4 Permit Improvement

Guide was formally released several months following the adoption of the Permit, U.S. EPA had been
providing similar guidance to Santa Ana Water Board staff during the Permit development process. U.S.
EPA typically provides significant comments and input on draft versions of MS4 permits, and did so in this
case.

1% \Ms4 Permit Improvement Guide, pp. 8-17.

97 1d., p. 5

108 Program Evaluation Report, Riverside Area Stormwater Program: Cities of Corona, Moreno Valley, and

Riverside (NPDES Permit No. CAS 618033), dated July 27, 2004. A copy of the Program Evaluation Report
is attached. An electronic copy is also availabie at the U.S. EPA website:
hitp://www.epa. gov/region8/water/npdes/pdf/ms4/riverside-county-ms4- program -evauation- 0504 pdf.

1% g, p. ii.
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management plans, based on the DAMP’s overall guidance and program
objectives that describe specifically how the program will be impiemented
in each municipality. The cities would benefit from developing individual
plans that identify the specific city organization(s) responsibie for each
activity. The local stormwater management plans shouid not only identify
activities specific to the city but also provide the detailed direction and
guidance needed to implement these activities."™ '(Emphasis added.) -

This finding was conSIStent with resuits from Tetra Tech’s larger statewide audit of MS4

programs in California."

In response to the identified programmatic deficiencies, the LIP provisions were inciuded
to facilitate improved implementation of the DAMP by requiring the development of LiPs
(individual stormwater management pians) by each Permittee. The Santa Ana Water’
Board provided its rationale for the LiP provisions in the 2010 Permit findings, as follows:

During the Third Term Permit, Regional Board staff conducted an
evaluation of each of the Permittees’ Urban Runoff programs. This
evaluation indicated that most of the Permittees lacked proper
documentation of procedures and policies for implementation of various
elements of their Urban Runoff program. This Order requires each
Permittee to develop a Local Implementation Plan (LIP) that documents
its internal procedures for implementation of the various program
elements described in the DAMP and this Order.""?

As discussed previously, U.S. EPA expects stormwater permits to follow an iterative
process whereby each successive permit becomes more refined, detailed, and
expanded as needed, based on experience under the previous permit.""* Pursuant to.

"0 g, p: 4.

""" During the 2002 Permit term, staff for the Regional Water Boards and Tetra Tech audited 36 MS4
programs within California.  Following this audit, which involved three entities covered by the 2002 Permit,
Tetra Tech prepared an Assessment Report on Tetra Tech’s Support of Califomnia’s MS4 Stormwater
Program (“2006 MS4 Assessment Report” or “Report”). A copy of the Assessment Report on Tetra Tech's
Support of California’s MS4 Stormwater Program, dated June 12, 2006, is attached. An electronic copy is
also available at the U.S. EPA website: http://www.epa.gov/region9/water/npdes/pdfims4/ietra-tech-ms4-
stormwater-report.pdf. Among other things, the 2006 MS4 Assessment Report identified general problems
with the MS4 programs and provided recommendations for more effective regulation. Regarding
stormwater management plans, the Report concluded that “programs with more specific permit requirements

‘generally reésult in more comprehenswe and progresswe stormwater management programs.” The Report

explalned that

MS4s without a document or plan describing stormwater management program
components, implementation mechanisms and responsible parties are more apt to be
disjointed, disorganized, and vulnerable to noncompliance, especially if staff turnover is
high. (MS4) Permits should include a requirement that a single planning document or a
series of component-specific documents be developed that describe implementation
procedures, BMPs, schedules, responsibilities, and goals.

12 2010 Permit, section 1.A.7.

118 | etter from Alexis Strauss to Tam Doduc and Dorothy Rice, April 10, 2008, concerning Los Angeles

County Copermittee Test Claims Nos. 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21.
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this U.S. EPA guidance and U.S. EPA’s more recent MS4 Permit Improvement Guide,
and with the assistance of federally-funded technical consultants, the Santa Ana Water
Board determined that a lack of individual stormwater management programs
constituted a significant barrier to effective pollutant control and MS4 program
implementation. The LIP provisions were included in the 2010 Permit to remedy this
deficiency, and, as such, are required to meet the minimum federal MEP standard.

"(c) The Claimants Recommended the LIP Provisions in Their ROWD

The Claimants’ ROWD included a Proposed 2007 MS4 Permit, which consisted of the
2002 Permit with tracked changes."* The Proposed 2007 MS4 Permit comprised
Claimants’ recommended version what the Santa Ana Water Board eventually adopted
as the 2010 Permit. The Proposed 2007 MS4 Permit recommended the inclusion of the
following LIP provisions:

Within 12 months of adoption of this Order, the Principal Permittee shall
develop and maintain a Local Implementation Plan (LIP) that specifies
how each applicable program element of the DAMP shall be implemented
within its facilities. The Principal Permittee’s LIP shall identify and
describe the basis for those program elements that are not applicable to
its facilities and activities. The LIP shall describe the plans, policies,
procedures, and tools (e.g., checklists, forms, educational materials, etc.)
used to execute the DAMP and comply with this Order. As the District is
not a general purpose government, it does not have the authority to adopt
ordinances. The LIP shall identify the organizational units responsible for
implementation of each program element, shall establish internal
reporting requirements to ensure and promote accountability, and shall
describe an adaptive method of evaluation.and assessment of program
effectiveness for the purpose of identifying program improvements."’

Wlthln 12 months of adoption of this Order the Co-Permittees shall each
develop and maintain a LIP that specifies how each program element of -
the DAMP shall be implemented within its jurisdiction. The LIP shall
describe the ordinances, plans, policies, procedures, and.tools (e.g.,
checklists, forms, educational materials, etc.) used to execute the DAMP
and comply with this Order. The LIP shall identify the organizational units

. responsible for implementation of each program element, establish
internal reporting requirements to ensure and promote accountability, and
describe an adaptive method of evaluation and assessment of program
effectiveness for the purpose of identifying program improvements.''®

"% The Proposed 2007 MS4 Permit is attached. An electronic copy may be found on the Santa Ana Water
Board's website: '
http://www.waterboards.ca.gov/santaana/water_ |ssues/programs/stormwater/docs/rcpermrtlnv app_a_propo
sed_2007_ms4_permit_track_changes_final.pdf

"% Proposed 2007 MS4 Permit, section I.A.1.e.
" 1d., section I.B.1.h.
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The LIP provisions in the 2010 Permit are substantiVer similar to those proposed by
Claimants in their Proposed 2007 MS4 Permit. Therefore, Claimants cannot now assert
that these provisions are somehow impracticable and exceed the federal minimum MEP
standard.

2. Promulgation and Implementation of Ordinances to Control Pathoqen or
Bacterial Indicator Sources (Section VIII)

(a) Introduction |

Pathogens 7 and nutrients are'the primary pollutants causing impairment in surface
waters within the permit area.’”® The Santa Ana Water Board has adopted Total
Maximum Daily Loads (“TMDLs") for the Middle Santa Ana River (for both dry and wet
weather seasons to address these impairments.’® Each one of the Claimants
discharges directly to a pathogen impaired water of the United States, or a tributary
thereto."® Controlling the flow of these pollutants through the MS4 system during dry
and wet weather times is critical to correcting this impairment and bringing the lmpacted
~ water bodies back into compliance with applicable water quality standards.

. Section VIII of the Permit requires that within three years of the adoption of the Permit,
“the Permittees shall promulgate and implement ordinances that would control known
pathogen or Bacterial Indicator sources such as animal wastes, if necessary.”' Federal
'law provides three separate bases for including this provisijon: (1) the Permit must
prohibit illicit discharges such as dry weather flows containing pathogens, (2) the Permit -
must be consistent with any TMDLs, and (3) the source control of pathogens is essential
to meetmg the federal minimum MEP standard.

(b) Dry Weather Discharges of Bacter/a Are lllicit D/scharges and
Must Be Prohibited

Section 402(p) of the Clean Water Act requires MS4 permits to include provisions “to
effectively prohibit non-stormwater discharges into the storm sewers.”'* Stormwater
regulations define an "illicit discharge" as "any discharge to a municipal separate storm
'sewer that is not composed entirely of stormwater" (except discharges resuiting from fire
fighting activities and a few other categories).'® Dry weather discharges containing
pathogens constitute illicit discharges because these are non-stormwater discharges
that contain pollutants for which the receiving water is impaired, and for which no
exemption allowing the discharges applies. Accordingly, as applied to dry weather

" Pathogens are a general term for an infectious agent, colloquially—a germ. Pathogens may be a virus,
bacterium, prion, or a fungus. Bacteria indicator sources, such as fecal coliform or E. coli, are commonly
used as indicator sources to determine general levels of pathogens present in water.

"® 2010 Permit, section II.E.8 and I1.E.14. _

"% Santa Ana Water Board Resolution No. R8-2005-0001, attached.
120 2010 Permit, table 3a. '
21 2010 Permit, section VIIL.C.

22 Clean Water Act § 402(p)(3)(B)(ii).

122 ¢ F.R.-§ 122.26(b)(2) and (d)(2)(iv)(B)B)(1).
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discharges containing pathogens, the requirement to promulgate and implement
ordinances controlllng these sources is mandated by federal law.

(c) Promulgating and Implementing Ordinances Controlllng Pathogen
Sources Is Required as Part of TMDL Implementation

~Federallaw requires that all NPDES-permits include effluent limitations “consistent with
the assumptions and requirements of any available wasteload allocations” for TMDLs
approved by U.S. EPA."* The MSAR TMDLs for dry and wet weather seasons contain
wasteload allocations for those Claimants that discharge to impaired waters subject to
the MSAR TMDLs. Ordinances may be necessary to control pathogens and bacterial
indicator sources as part of the Comprehensive Bacteria Reduction Management Plan
that Permittees are planning to develop and impiement as part of their MSAR TMDLs
compliance strategy.'® Thus, the challenged provision maintains permit-wide
consistency with the more specific, and federally-mandated, provisions for MSAR TMDL-
implementation contained elsewhere. As such, the chalienged provision does not
exceed federal NPDES permit requirements. -

(d) Prohibiting Pathogen D/scharges is Necessary to Meet the
Minimum Federal MEP Standard

Federal regulations require that MS4 permits contain controls to reduce the discharge of
poliutants to the MEP. U.S. EPA expects stormwater permits to follow an iterative
process whereby each successive permit becomes more refined, detailed, and
expanded as needed, based on experience under the previous permit. Section {1.E.12 of
the Permit provides the foliowing findings regarding results for bacterial lndlcator
monitoring conducted during the prlor permit term:

12 The Perm:ttees 2003 2004 2004—2005 2005-2006, 2006 2007 and
2007-2008 Annual Reports indicate exceedances of Water Quality
Objectives for each core MS4 monitoring station discussed in a

‘through g, below.” The Permittees have identified nutrients and
~ bacteria as priority constituents for initial corrective actions.

a. “Corona Storm Drain (40) - Six samples were collected and
analyzed for fecal coliforms. Three samples were collected in the
Dry Season and three during Wet Weather events. All samples
analyzed exceeded bacteria (as fecal coliform) Water Quality
Objectives with a maximum value of 160,000 MPN fecal
coliforms...”This location drains to Temescal Reach 3 and
ultimately drains into the Santa Ana Reach 3, a pathogen impaired
water body.

b. “Sunnymead Channel (31 6) - Three Asamples were collected
during Wet Weather events and analyzed for fecal coliforms in this
time frame. All samples were greater than 5000 MPN and

12440 C.F.R. § 122.44(d)(1)(vii)(B).
125 2010 Permit, section VI.D.1(c)(i)(1).
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exceeded bacteria Water Quality Objectives of 200 or 400 MPN
fecal coliforms...” This location drains to Perris Valley storm drain,
San Jacinto River, Reach 2 and then to Canyon Lake, which is
impaired for nutrient and pathogen.

c. “Hemet Channel (318) - All four Wet Weather samples were
“ . detected at greater than 7000 MPN and exceeded the bacteria =
Water Quality Objective of 200 or 400 MPN for fecal coliforms...”
This location drains to Salt Creek then to Canyon Lake, which is
impaired for nutrient and pathogen.

d. “Magnolia Center (364) — Eleven out of thirteen samples (3-Wet
Weather samples [>160000 MPN maximum concentration] and
10 dry [6000 MPN maximum]) collected exceeded the Water
Quality Objective for fecal coliform (200 or 400 MPN MPN)...” This
location drains to Santa Ana River, Reach 3, which is impaired for
pathogen.

_e. “University Wash Channel (702) — All three samples were
detected at greater than 5000 MPN concentration and exceeded
the fecal coliform Water Quality Objectives of 200 or 400 MPN.
The maximum concentration was 13,000 MPN...” This location
drains to Santa Ana River, Reach 4, Wh/ch is /mpa/red for
pathogen.

f.  “North Norco Channel (707) — Three out of four samples (>16000
MPN maximum) analyzed for fecal coliform exceeded bacteria
Water Quality Objective of 200 or 400 MPN fecal coliform...” This . .
location drains to Prado Flood Control Basin, part of Santa Ana
River, Reach 3, which is impaired for pathogens.

" g. "Perris Line J Channel (752) — All four Wet Weather samples
analyzed exceeded bacterial indicator Water Quality Objective the
highest value was 13,000 MPN fecal coliform...” This location
drains to Perris Valley Storm Drain, San Jacinto River, Reach 2,
and then to Canyon Lake, which is impaired for pathogen and
nutrient.

Collectively, these monitoring results indicate consistent discharges. of stormwater (and
in some instances, nonstormwater) with excessively high levels of pathogens. Requiring
the promulgation and implementation of ordinances controlling pathogen sources is a
logical and practicable approach to reducing the dlscharge of poIIutants to meet the
federal minimum MEP standard.

3. Investigation and Tracking of lllicit Connections/Illicit Discharqes

(a) Introduction

The control and elimination of illicit connections/illicit discharges is a necessary element
of a successful MS4 program. Federal regulations require MS4 permit applications to
include significant analysis of existing and proposed illicit discharge detection and
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elimination (“IDDE”) programs, including the identification of adequate legal authority to

carry out such programs.'?® With few exceptions, program evaluations conducted during

the 2002 Permit term showed that IDDE programs were primarily complaint driven or an

incidental component of municipal inspections for a number of the Permitees.

Accordingly, the 2010 Permit requires the development of a more proactive IDDE
program to increase effective control of illicit discharges.

(b) The Enhanced IDDE Requirements are Necessary to Meet the
Minimum Federal MEP Standard

Federal regulations require permittees to develop stormwater management programs to
reduce the discharge of pollutants to the MEP.'?” Chapter 3 of U.S. EPA’s MS4 Permit
Improvement Guide provides the following guidance regarding the development of IDDE
requirements: : '

An effective IDDE program is more than just a program to respond to
complaints about illicit discharges or spills. Permittees must proactively
seek out illicit discharges, or activities that could result in discharges, such
as illegal connections to the storm sewer system, improper disposal of
wastes, or dumping of used motor oil or other chemicals.

In order to trace the origin of a suspected illicit discharge or connection,
the pemittee must have an updated map of the storm drain systemanda
formal plan of how to locate illicit discharges and how to respond to them
once they are located or reported. The permittee must provide a

- mechanism for public reporting of illicit-discharges and spills, as well as an
effective way for staff to be alerted to such reports. Regular field screening
of outfalls for non-stormwater discharges needs to occur in areas
determined to have a higher likelihood for illicit discharges and illegal
connections. Proper investigation and enforcement procedures must be in
place to eliminate the sources of the discharges, as well. Finally, in order
for the permittee to adequately detect and eliminate sources of illicit
discharges, both field and office staff must be properly trained to recognize
and report the discharges to the appropriate parties.

EPA recommends that permittees refer to the Center for Watershed
Protection’s guide on /llicit Discharge Detection and Elimination (IDDE): A
Guidance Manual for Program Development and Technical Assistance
-(IDDE Manual avallable at www.cwp.org) when developing an IDDE
program.? :

Consistent with this guidance, the Santa Ana Water Board included permit provisions
~ requiring a more proactive approach to illicit discharge detection and elimination
consistent with, or equivalent to, the Center for Watershed Protection’s guide lllicit
Discharge Detection and Elimination (IDDE): A Guidance Manual for Program

128 40 C.F.R. §§ 122.26 (d)(1)(iv)(D), 122.26 (d)(1)(v)(B), 122.26(d)(2)()(B), and 122.26 (d)(2)(4)(B).
2740 C.F.R. § 122.26(d)(2)(iv).

128 MS4 Permit Improvement Guide, pp. 23 et. seq.
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Development and Technical Assistance (“Center for Watershed Protection’s IDDE
Guide”). Each of the challenged provisions is specifically recommended in the MS4
Permit Improvement Guide and/or the Center for Watershed Protection IDDE Manual.
These provisions are also consistent with the U.S. EPA requirement to have quantifiable
permit conditions in NPDES permlts

‘ Additionally, as discussed above, stormwater runoff from the MS4s in the permit area -
contains pollutants that are causing or contributing to violations of water quality
standards. A number of TMDLs have been developed that included WLA's for dry
hydrological conditions."® Under dry weather conditions, the pollutant loads primarily
result from non-stormwater discharges. During the 2002 Permit term, total dissolved
solids (“TDS”)/total inorganic nitrogen (“TIN”) objectives for groundwater and surface
waters were updated/developed within the Santa Ana Region."®® Monitoring data in at
least 2 locations within the permit area, the North Norco Channel and Perris Line J
Channel, had some exceedances of receiving water objectives for TDS and TIN."'
Nitrogen is a component of nutrients that are some of the primary poliutants of concern

_causing waterbody impairment in the permit area. The requirement for a proactive IDDE
and dry weather monitoring program is designed, in part, to evaluate the TDS/TIN levels
in dry weather, mostly non-stormwater, discharges. The federal regulations provide two
options for the Permittees: (1) eliminate the non-storm water discharges; or (2) identify
the problems and control them. The 2010 Permit merely implements these federal
requirements. The 2010 Permit requirements are a logical and practicable approach to
addressing pollutants causing impairments during dry weather conditions, and, as such,
are consistent with the minimum federal MEP standard.

(c) The Challenged Provisions were, in Part, Recommended by
Claimants

Furthermore, most of the IDDE program elements are consistent with the storm drain
. investigation and cleanout activities described in the: DAMP and the Permittees 2003
Consolidated Monitoring Program (CMP),"*2 except for the requirement to schedule and
conduct investigations of open channels and outfalis. Prior term permits, including the
2002 Permit, required the Permittees to develop a map of their MS4s and outfalls and to
keep them updated, as necessary. For example, the 2002 Permit required Pemittees to
“[slubmit up-to-date MS4 maps to the Principal Permittee. If necessary, these maps
should be revised on an annual basis and the revised maps should be submitted to the
Principal Permittee with the information required for preparation of the Annual Report. »133
‘The 2010 Order contains similar requirements.

29 ganta Ana Water Board Resolutiort No. R8-2005-0001 and Resolution No. R8-2006-0023, attached.

130 Table 4-1 of the Water Quality Control Plan for the Santa Ana River Basin (“Basin Plan”). The Basin
Plan exceeds 100 pages and only the relevant pages are attached. The entire Basin Plan may be found on
the Santa Ana Water Board's website:
http://www.waterboards.ca.gov/santaana/water_issues/programs/basin_plan/index.shtml.

¥ 2010 Permit, section I1.E.8.

32 The Permittees developed the CMP to manage the quality of Urban Runoff to prevent impacts to
receiving waters. The CMP includes monitoring at selected stations throughout the permit area: Originally
drafted in 1994, the Permittees updated the CMP in 2003 o address the monitoring program objectives and
the requirements of the 2002 Permit.

¥ 2002 Permit, section [.B.2.f.
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The Permittees’ 2003 CMP specifies procedures for field reconnaissance and field
screening, including a regular schedule for such activities. Section 4.A of the CMP
specifies that “[d]uring dry weather, regular surveys of their MS4s need to be conducted
by each Permitee.” This commitment in the CMP is transcribed into the 2010 Permit
The mandated activities listed in the test claim are consistent with what the Permlttees

" should be doing under their-existing CMP and are similarto the 2002 Permit
requirements. Therefore, Claimants cannot now assert that these provisions are
impracticable and exceed the federal minimum MEP standard.

4. Creation of Septic System Database (Section X)

(a) Introduction

As previously stated, pathogens and nutrients are the most common poliutants causing
impairment in water bodies within the permit area. Federal regulations require specific
permit provisions to address pathogen and nutrient sources, starting with identifying
these sources.. While a Permittee with only a few septic systems within its jurisdiction
should be able to use a paper system to inventory and track those systems, other
Permittees may find it more efficient to use an electronic tracking system.

(b) The Requirement to Create a Septic System Database is
Necessary to Meet the Federal Minimum MEP Standard and to
" Implement Applicable WILAs ,

Federal regulations require MS4 permits to include provisions and requirements
designed to reduce the discharge of poliutants to the MEP. Federal reguiations also
prohibit illicit discharges, including septic system waste, to the MS4 system.'* .
Furthermore, federal reguiations specifically require the development and
lmplementatlon of controis to limit infiltration of seepage from septic systems to the MS4
system."®® The U.S. EPA MS4 Permit improvement Guide recommends that, in
developing permit requirement to meet these federal mandates, permit writers should
consider poliutants of concern that are causing surface water impairments and any
applicable TMDLs."*® The MS4 Permit Improvement Guide further provides, “the
information will help identify whether more targeted permit conditions are needed to
reduce the discharge of these poliutants.” '*’

High levels of pathogens and nutrients are the single largest cause of surface water
impairments within the permit area. Pathogens and nutrients are present in discharges
from septic systems, and the discharge of septic system waste through the MS4 system
to surface waters contributes to these impairments. For exampie, TMDLs established
for Lake Elsinore and Canyon Lake inciude total phosphorus and totai nitrogen WLAs
specifically for septic system discharges. These WLAs apply to a number of the
Permittees. Tables 9 and 10 of the 2010 Permit identify the WLAs for septic system

¥ 40C.FR.§ 122.26(d)(2)(iv)(lB)(1).
3% 40 C.F.R. § 122.26((d)(2)(V)(B)(7)
1% MS4 Permit Improvement Guide, p. 5.

¥ 1bid.
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discharges. Federal regulations mandate that NPDES permits contain provisions that
are consistent with the assumptions of any application WLAs."*

Due to the potentially serious water-quality impacts caused by discharges of septic
sewer waste through the MS4 system to surface waters, the 2007 DAMP explained that
the Permittees, in cooperation with the Riverside County Health Department, have
identified procedures to-control'septic system failures-to prevent-impacts-on-urban-runoff--
quality.”® Implementation of this action would logically necessitate establishing a list of
septic systems. Use of a database format to maintain and manage the list of such
systems promotes efficiency and, importantly, would provide the Santa Ana Water Board
with important information with which to evaluate the effectiveness of the MS4 program
and for use in other pollutant-reduction efforts. The requirement to maintain an inventory
of septic systems is part of a practical approach to reducing pollutant loads from septic
systems.

Moreover, the 2002 Permit required jurisdictions that have 50 or more operating septic

. systems to identify a procedure for controliing septic system failures in order to prevent

pollutant discharge through the MS4s."® The 2002 Permit also required these

jurisdictions to continue following procedures established by the State Health

Department to address such failures.™" In order to comply with this requirement,

Permittees with 50 or more septic systems should already have compiled, or have

access to, a list of septic systems installed within its jurisdiction. Monitoring data .
indicates a continuing problem with elevated levels of bacteria and nutrients and

therefore, it is critical to identify and eliminate or control sources of these pollutants.

Thus, this requirement has been expanded to all Permittees in order to facilitate

increased reductions of nutrient and pollutant loads to surface waters from septic

systems.

- By requiring Permittees to fnaintain an inveﬁtory of septic systems within their

jurisdictions, the 2010 Permit will facilitate more effective control of illicit septic system .
discharges within the permit area. This practicable requirement, which is a logical and
reasonable extension of the 2002 Permit, is consistent with the minimum federal MEP -
standard.

5. Permittee Inspection Requirements (Section XI)--

(a) Introduction

The 2010 Permit contains enhanced and additional inspection:requirements when
compared to the 2002 Permit. Consistent with the iterative approach to meeting the
minimum federal MEP standard, these additional requirements were designed to remedy
deficiencies in the existing inspection program and to increase pollutant reduction.
Rationale for each specifically challenged provision is set forth below.

1% 40 C.F.R. § 122.44(d)(1)(vi})(B).
¥ 2007 DAMP, p. 4-7. '
40 2002 Permit, section VIL.B.

“ Ibid.
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(b) Requirement to Identify Within their Jurisdiction: (a) Facilities that
Transport, Store or Transfer Pre-Production Plastic Pellets, and
(b) Managed Turf Facilities, Which Can Include Golf Courses,
Athletic Fields, Cemeteries and Private Parks, and Then
Determine Whether Those Facilities Require Additional
Inspections to Protect Water Quality.

Preliminary findings contained in the 2006 Annual Progress Report for the MS4 program
(2006 Annual Report”) observed that, next to paper, plastic was the second most
prevalent litter in the permit area.’** Plastic litter was found to be distributed equally
among residential, commercial and industrial sources."® Other types of litter, including
styrofoam (which is a form of plastic) were found to be predominant in industrial areas.'*
.While the Permittees’ recommendations in the 2006 Annual Report for improving
effectiveness of litter management may be-adequate to address larger litter such as non-
deteriorated plastic bags, containers made of styrofoam, etc. that are discarded into the
streets and the MS4s, the 2006 Annual Report failed to contain sufficient provisions for
controlling smaller facilities that transport, store or transfer pre-production plastic pellets.
The small size of the pre-production peliets makes then both difficult to control and very
harmful to aquatic organisms. Requiring inspection of facilities that transport, store, or

~ transfer pre-production plastic pellets is a reasonable and practicable requirement to
reduce pollutants consistent with the federal minimum MEP standard.

The 2010 Permit also required Permittees to identify within their jurisdictions managed

turf facilities such as private golf courses, athletic fields, cemeteries, and private parks.
These types of facilities are not currently covered by the County’s Compliance

Assistance Program inspections that include the stormwater compliance survey. These
facilities are potential sources of nutrients and pathogens which are primary pollutants of
concern for the permit area. These facilities also typically require a significant amount of ..
irrigation and the irrigation runoff could be a significant source of nutrients and other
poliutants in dry.weather runoff. These discharges and the pollutants that they carry
generally enter the MS4 systems. Identification and inspection of the managed turf
facilities will result in reduced pollutant discharges to surface waters, and is a reasonable -
and practicable approach to reducing pollutants consistent with the federal minimum

MEP standard.

(c) Identify Mobile Businesses Within their Jurisdiction, Notify Those
Businesses and Develop the Source Control and Pollution
Prevention BMPs that These Businesses Must Implement, and
Develop an Enforcement Strategy to Address Mobile Businesses

In the 2002 MS4 permlt Permlttees were requlred to inventory various mobile
commiercial operations.'® Some mobile operations use solvents and other chemicals as
part of their operations, and then discharge these pollutants to the MS4 system. These -
illicit discharges are potential sources of pollutants that must be controlled.

2 Annual Progress Report, pp. 5-16, 5-17. Relevant portions of the Annual Progress Report are attached.

3 Ibid.
4 Ibid.
145 2002 Permit, section 1X.C.2.
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The 2010 Permit’s requirement to identify mobile businesses within Permittes’

jurisdictions is similar to requirements contained in the 2002 Permit. The 2002 Permit
also required the Permittees to prioritize and inspect inventoried commercial facilities,
including mobile businesses.® It logically follows that Permittees should have the ability -
to enforce violations of their ordinances found during these commercial inspections.
Section 8.4 of the 2007 DAMP states that the inspection'must address “[e]ducation - -
regarding storm water pollution prevention...” To accomplish this, Permittees would

need to develop appropriate and enforceable source control and pollution prevention
BMPs. The challenged permit provisions are reasonable and practicable requirements -

'desngned to reduce pollutants consistent with the federal minimum MEP standard.

(d) Requirement to Conduct an Evaluation of the Permittees’
Residential Program in their Annual Reports

The 2002 Permit required the Permittees to record and report their visual observation
information regarding materials collected from the MS4, descriptions of main source(s),

~ and problem areas. In their 2006 Annual Report, Claimants noted that the majority, of

litter collected from the MS4 appears to originate from residential sources."’ The v
ROWD also states that 58% of the urban land use acreage in the permit area constitutes
residential land use."®

Prior term permits focused on efforts to reduce poliutants from non-residential activities,

yet water quality impairments within the permit area persist. ‘'Requiring the Permittees to
prepare annual evaluations of their residential programs is a reasonable and practicable

step towards controlling what remains a significant source of litter and other pollutants.
Effective control of residential sources is essential to reducing pollutants within the

permit area. Including residential program evaluations as part of annual reporting .. RS
requirements will facmtate additional improvements in resndentlal pollutant source control :
programs.

6. New Development Reduirements (Section XlI)
(a) Introduction

Section XII of the Permit contains requirements for new development and significant re-
development. As with the 2002 Permit, the 2010 Permit requires the development of a
revised and updated Water Quality Management Plan (“WQMP”). The WQMP is a guide
for managing post-construction runoff from new urban development/significant
redevelopment projects. A WQMP typically includes various BMPs and other
requirements for mitigating the impacts of post-construction runoff on water quality. The

~ Permit also requires the development of a Watershed Action Plan (“WAP”), which

emphasizes addressing all stressors within a hydrologically-defined drainage basin as
opposed to addressing individual pollutant sources on a discharge-by-discharge basis.

146 2002 Permit, section IX.B.
72006 Annual Progress Report, pp. 5-16, 5-17.
%8 2007 ROWD, section 3.3.2, table 2.
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Additionaliy, the Permit requires the inclusion of Low Impact Development (“LID”)'*

principles and provisions regarding hydrologic conditions of concern (hydromodification)
in the revised WQMP. Importantly, Claimants only challenge these requirements as
applied to municipal projects. As explained below, these provisions are consistent with
the minimum federal MEP standard.

(b) Requirement to Develop and Implement, and Then Maintain; = s : s
BMPs to Reduce Erosion and Mitigate Hydromodification in the
Design of Culverts and Bridge Cros_sings

The 2002 Permit recognized that increased development within Riverside County would
cause increased stream erosion and/or hydromodification.’® Hydraulic constrictions,
such as culverts and bridges, also contribute to stream and channel erosion. Roadway

: approach embankments leading to bridge crossings or culverts often constrict flood
flows at high stages creating high velocities within and near bridge or culvert openings.
Channel erosion near bridges and culverts is a common occurrence and has been
observed in the permit area.

The 2010 Permit requires the Permittees to implement LID BMPs to reduce erosion and
mitigate hydromodification through proper design of these structures. - Erosion and
hydromodification cause pollution through sediment releases and through modification of
streams and channels, thereby impacting aquatic resources.. The 2010 Permit
requirement to control these sources of poliutants in urban runoff is consistent with the
MS4 Permit Improvement Guide, which recommends that the permit writer consider any
trends which indicate success or failure of particular stormwater program element when
issuing or renewing MS4 permlts ' This requirement is also consistent with U.S. EPA’s
MS4 Permit Improvement Guide’s recommendation that permits should contain a
performance standard for post-construction that is based on the objective of maintaining ’
or restoring stable hydro[ogy to protect water quality of receiving waters or another .
mechanism as effective.'® BMPs designed to reduce erosion and mitigate
hydromodification would accomplish these objectives and, as such, are consnstent the
federal mandate to reduce pollutants to the MEP standard

(c) Requ/rement fo Develop a Watershed Action Plan

Section VII.J. of the 2010 Permit Fact Sheet articulates, in part, the rationale for
requiring the development of a Watershed Action Plan (“WAP”):

“® | ID is an approach to land development (or redevelopment) that works with nature to manage

stormwater as close to its source as possible by using structural and non-structural BMPs to reduce
environmental impacts. (2010 Permit, Appendix 4, p. 9).

§1%0 Hydromodication is the alteration of the hydrologic characteristics of coastal and noncoastal waters,
which in turn could cause degradation of water resources. In the case of a stream channel this is the
process whereby a stream bank is eroded by flowing water.

151 MS4 Permit Improvement Guide, p. 4.

152 Cover Memo for MS4 Permit Improvement Guide, from Linda Y. Booznarian to NPDES Stormwater
Managers, dated April 14, 2010, attached as part of the MS4 Permit Improvement Guide.
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2. “The USEPA has recommended a shift to watershed-based NPDES permitting
[footnote omitted] and watershed approach [footnote omitted] to CWA
programs, including NPDES programs. The Pemittees and the Regional Board
also recognize that a watershed-based approach is expected to be effective in
controlling Pollutants in Urban Runoff. Consistent with this approach, this Order
requires the Permittees to develop and implement programs that integrate

- “Hydromodification and: water quality management strategies with land-use======"
planning policies, ordinances, and plans within each jurisdiction. A watershed
approach considers the diverse Pollutant sources and stressors and watershed
goals within a defined geographic area (i.e., watershed boundaries). A
watershed approach has three basic components:

a. Geographic Focus: Watersheds are nature’s boundaries. They are
the land areas that drain to surface waterbodies, and they generally
include lakes, rivers, estuaries, wetlands, streams, and the
surrounding landscape. Groundwater recharge areas are also
considered.

b. Sound Management Techniques Based on Strong Science and
Data: Sound scientific data, tools, and techniques are critical to
evaluate the process. Actions taken include characterizing priority
watershed water quality problems and solutions, developing and
implementing action plans, and evaluatlng their effectlveness within
the watershed.

c. Partnerships/Stakeholder Involvement: Watersheds transcend _
political, social, and economic boundaries. Therefore, it is important
to involve all the affected interests in designing and implementing

- goals for the watershed. Watershed teams may include
representatives from all levels of government, public interest groups,
industry, academic institutions, private landowners, concerned
citizens, and others.” [Footnote omitted.]

USEPA has also published several watershed planning guidance documents, including the
Handbook for Developing Watershed Plans to Restore and Protect Our Waters, that
articulate various elements specified in the 2010 Permit requirements for the WAP."®

Federal regulations also require that the Permittees address new development and
significant redevelopment through controls to reduce pollutants in storm water discharges
after construction is completed, including the following:

A description of planning procedures including a comprehensive master

plan to develop, implement and enforce controls to reduce the discharge of
pollutants from municipal separate storm sewers which receive discharges
from areas of new development and significant redevelopment. Such plan

%A copy of the Handbook for Developing Watershed Plans to Restore and Protect Our Waters is

attached. An electronic copy may be found at U.S. EPA’s website:
http://water.epa.gov/polwaste/nps/upload/2008_04_18 NPS_watershed_handbook_ch07.pdf
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shall address controls to reduce pollutants in dlscharges from municipal
separate storm sewers after construction is completed. 154

The requirement to develop a WAP is consistent with this section and other guidance
issued by the U.S. EPA for addressing water quality problems through integrated
watershed action plans."® ,

Addltlonally, as discussed above the 2002 Permit required the development of a WQMP
that would be used by project developers to control post-construction stormwater
discharges on a per project basis. However, factors that cause or contribute to stream
erosion or surface water impairment are generally cumulative. In general, addressing
water quality concerns is most efficiently and economically accomplished on a regional,
watershed, or sub-watershed basis rather than on an individual project basis.

Furthermore, the WQMP developed during the prior permit term contained several
provisions to address hydromodification and water quality impairments of surface
waterbodies on the Clean Water Act section 303(d) list of impaired waterbodies within
the permit area. Mapping and identification of stream segments vulnerable to
hydromodification and water quality impairment are essential components of a master
planning document (the WQMP) that can be used to implement and enforce pollutant
controls. The requirement to identify and delineate existing unarmored or soft-armored .
stream channels that are vulnerable to hydromodifcation impacts from new development
or significant redevelopment projects and those on the section 303(d) list is a logical and
practical next step to address impacts caused by hydromodification.

(d) Requirement to Review Each Permittee’s General Plan and
Related Documents to Eliminate Barriers to Implementation of LID
Principles and.Hydromodification Requirements, with any
Changes in Project Approval Process or Procedures to be
Reflected in the LIP :

Finding G.7 of the 2010 Permit provides the rationale for this réquirement as follows:

An audit of each of the Pemittees’ Urban Runoff management programs
during the term of the 2002 MS4 Permit indicated no clear nexus between - -
the watershed protection principles, including LID techniques specified in
the WQMP and the Permittees’ General Plan or related documents such
as Development Standards, Zoning Codes, Conditions of Approval and
Project Development Guidance. Existing procedures, ordinances, local
codes, and development standards may be barriers to implementation of
LID practices. This Order requires the Permittees to evaluate their
General Plans, comprehensive or master plans, zoning codes,
subdivision ordinances, project development standards, conditions of
approval or related documents to determine whether the removal of any
barriers, within their control, is feasible for implementation of LID

% 40 CF.R. § 122.26(d)(2)(V)(A)(2).

185 See, e.g., U.S. EPA’s Handbook for Developing Watershed Plans to Restore and Protect Our Waters, which
may be found on U.S. EPA’s website: http://water.epa.gov/polwaste/nps/handbook_index.cfm.



. Received
August 26, 2011
. Commission on
Drew Bohan, Executive Director -37- August 26, 2011 - State Mandates

techniques and other requirements of this Order. Where feasible, the
Permittees will make appropriatechanges to remove barriers to implement
LID techniques and other requirements of this Order. ’

Thus, the requirement to review each Permittee’s General Plan and related documents
to eliminate barriers to implementation of LID principles and HCOC requirements derived
- from perceived-legal impediments to full implementation of LID requirements during-the =
prior term. As stated previously, implementing the MEP standard requires an iterative
approach, wherein each successive permit becomes more refined and effective by
learning from past experiences. Due to concerns regarding legal barriers to the full
implementation of the MS4 program, the 2010 Permit required an assessment and, if
necessary, removal of legal barriers to effective pollutant control. Not only is this
consistent with U.S. EPA guidance, but it fulfills the minimum federal mandate of
reducing pollutants to the MEP.

(e) General Requirements to Update the WQMP to Include LID
Principles and Hydromodification Provisions

During the prior term, the Permittees required new development and redevelopment -
projects to incorporate LID BMPs and to address hydromodification on an individual
project basis through the use of the WQMP. In recent years, new information regarding
management of post-construction storm water runoff has become available. The
requirements contained in the 2010 Permit that prioritize the use of infiltration type post-
construction BMPs to reduce the volume of stormwater are consistent with the

"~ recommendations contained in a recent National Research Council Report: Urban
Stormwater Management in the United States.’®® Specifically, this report recommends
that the volume retention practices of infiltration, evapotranspiration and rain water
harvesting be used as primary storm water management mechanisms. U.S. EPAhas ... ..
indicated its support for these preferential BMPs in various fact sheets, reports and -
guidance manuals under the general rubric of green development and LID."™ Indeed,
the preferential approach for BMPs that infiltrate, harvest and use, evapotranspire and/or
bio-treat the 85" percentile storm event is also consistent with U:S. EPA’s guidance for
site management of post-construction stormwater. The preferred BMPs serve to reduce
the surface runoff volumes from a developed site and consequently reduce pollutant
joads. - o :

The Permittees have been implementing LID techniques as site design BMPs under
their 2002 MS4 permit through their implementation of the approved WQMP. No
performance standards for site design BMPs have been established in that document,
which made implementation random and unfocused, and difficult to determine
compliance. The WQMP developed during the 2002 Permit term contained design
specification only for treatment BMPs aimed at treating the 85" percentile storm events.
The 2010 Permit’s requirement to infiltrate, harvest and use, evapotranspire and/or bio-
treat the 85" percentile storm event provides a design criteria to planners and LID BMP
designers that is measureable and intended to address the impact of most storm events.

) % This report exceeds 500 pages. Only Chapter 5 is attached. The entire report may be found on the U.8.
EPA website: http://www.epa.gov/npdes/pubs/nrc_stormwaterreport.pdf.

¥ See, e.g., the following U.S. EPA webpage which provides a comprehensive database of information
and guidance regarding LID: http:/Avater.epa.gov/polwaste/green/test_lid_index.cfm.
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With respect to the hydromodification requirements, the MS4 Permit Improvement Guide
recommends the following:

The permit writer could include a performance standard that stipulates

that predevelopment hydrographs match post-development hydrographs.
In order for this type of performance-standard to be-effective; the permit- -
writer should make sure that the permit clearly spells out all variables of
the hydrograph (volume, rate, duration, frequency) to be matched, and

not just the discharge rate...”"*®

Furthermore, in its April 14, 2010 coVer memorandum to the MS4 Permit
Improvement Guide, U.S. EPA stressed the following key principles with respect
to MS4 permit issuance:

Perrmit provisions should be clear, specific, measurable, and .
enforceable. Permits should include specific deadlinés for compliance,

~ incorporate clear performance standards, and include measurable goals
of quantlflable targets for implementation.

Permits should contain a performance standard for post-construction that
is based on the objective of maintaining or restoring stable hydrology to
protect water quality of receiving waters or another mechanism as
effective.159

The 2010 Permit’s hydromodification standard, and site design (LID) performance
standard and preferential BMPs to infiltrate, harvest and use, evapotranspire and/or bio-
treat the 85" percentile storm event is consistent with U.S. EPA’s guidance and a
reasonable and practical requirement for reducing pollutants at their source to meet the
- minimum federal MEP standard. : »

- In addition, the restrictions on effluent flows are supported by U.S. EPA in the Preamble -
to the Phase |l federal stormwater regulations, which states: “[ijln many cases,
consideration of the increased flow rate, velocity, and energy of stormwater discharges
must be taken into consideration in order to reduce the discharge of poIIutants to meet
water quality standards, and to prevent the degradation of receiving streams.”’

Claimants have not alleged that the consideration of the physical impacts of flow have

led to any requirements that go beyond those required to reduce pollutants to the

© maximum extent practlcable

Furthermore, in 2008, the State of Washington, Washington Pollution Control Hearings
Board (“PCHB”) issued a decision addressing a Phase | MS4 Permit that included

158 MS4 Permit Development Guide, p. 55.

1% Cover Memo for MS4 Permit Improvement Guide, from Linda Y. Booznarian to NPDES Stormwater
Managers, dated April 14, 2010.

%% See Vol. 64 Fed. Reg. 68761.
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provisions to promote, but not require, implementation of LID."® The PCHB considered
LID and found that the permit failed to. satisfy the federal MEP standard and Washington
state law because it only included provisions to promote LID, but did not require LID at
the parcel and subdivision level."* The PCHB decision supports the Santa Ana Water
Board’s determination that the LID provisions are required to implement the MEP

standard

(f) Requirement to Submit a Revised WQMP to Incorporate the
New Elements Required by the 2010 Permit.

Consistent with the iterative approach for implementing the MEP standard, the WQMP
and the DAMP should be considered dynamic documents subject to periodic dating and
revision. Since water quality concerns persist in the permit area, and the WQMP is the
regional document that translates Permit provisions into lmplementable programs, it is
entirely appropriate and reasonable to require that the Permittees update the WQMP
consistent with the new provisions contained in the 2010 Permit. The importance of the
WQMP in effectuating effective implementation of the 2010 Permit necessitates its
revision so that the Permit can meet the minimum federal MEP standard.

(g) Requirement to Develop and Implement Standard Design and
Post Development BMPs Guidance for Street, Road, Highway and
Freeway Improvement Projects

Finding G.18 in the 2010 Permit explains the rationale for the focused requirements on
streets, roads, and highways, and includes the Permittees’ rationale regarding their

‘ request that the Permit lncIude the development of standard designs for streets and

roads as follows:

This Order incorporates new project categories and revised thresholds for -
several categories of new development and redevelopment projects that
trigger the requirement for a WQMP. The 2008 National Research
Council (NRC) report indicates that roads and parking lots constitute as
much as 70% of total impervious cover in ultra-urban landscape, and as
much as 80% of the directly connected impervious cover. Roads tend to
capture and export more storm water Pollutants than other impervious
covers. As such, roads are included as a priority development category
for which WQMPs are required. Private New Development and

. Significant Redevelopment projects incorporating roads typically allow

~ road runoff to be addressed as part of the overall water quality strategy
for the larger common plans of development. Permittee streets, roads and -
highways capital projects have special limitations. For example, the
footprint of street, road and highway capital projects is often limited and
may have hydraulic constraints due to lack of underground storm drain
systems that would otherwise be necessary to hydraulically facilitate
treatment of runoff. There are also limitations specified in state and

181 State of Washington, Pollution Control Hearing Board (“PCHB?), Findings of Fact, Conclusions of Law
and Order, Puget Soundkeeper Alliance, et al v. State of Washlngton Department of Ecology, PCHB Nos.
07-21, et al., August 7, 2008, attached.

182 4., Conclusion of Law No. 17, p. 58.
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federal design and code specifications that may limit or prohibit certain
BMPs. Permittees may also be subject to flow diversion liability and
limited road maintenance budgets and equipment. Street, road and
highway projects that function as part of the MS4 also receive runoff and
associated Poliutants from both existing urban areas and other external
sources, including adjacent land use activities, aerial deposition, brake
pad-and tire wear-and other sources that-may be outside the Co-
Permittee’s authority to regulate and/or economic or technological ability
to control. These offsite flows can overwhelm Treatment Control BMPs
designed to address the footprint (consistent with the typical requirements
for a WQMP) of street, road or highway capital projects incorporating curb
and gutter as part of its storm water conveyance function. Despite these
limitations, the Regional Board finds that Permittee construction of
streets, roads and highway capital projects may provide an opportunity to
address Pollutant loads from existing urban areas. However, due to the
nature of the facilities and projects, it would be unduly burdensome for the
Permittees to maintain WQMP documents for transportation. projects (in
addition to Facility Pollution Prevention Plans and other overlapping .
requirements of this Order). The Permittees are therefore not required to
prepare WQMP documents for street, road and highway capital projects,
but instead are required to develop functionally equivalent documents that
include site specific consideration utilizing BMP guidance to address
street, roads and highway capital project runoff to the MEP.

As runoff from roads and highway improvement projects continues to be a source of
poliutants in urban runoff, proper control mechanisms must be implemented.  During the
Permit development period, the Permittees proposed the above approach WhICh was
llncorporated into the Permit. : : :

(h) . The Requirement to Develop Techn/cally Based FeaSIb/I/ty Criteria
for Project Evaluation to Determine the FeaS/b/I/ty of Implement/ng
the Preferred LID BMPs

The WQMP approved during the 2002 Permit term required explanations, onan
individual project level, for site design BMPs (also referred to as LID BMPs) found to be
inapplicable and an explanation why the concept could not be implemented.” The
WQMP contained neither performance standards for LID BMPs, nor any guidance as to
what constitutes acceptable justification for an inability to implement them. :
Consequently, Santa Ana Water Board staff found implementation of LID BMPs under

- the prior term WQMP random and unsystematic.

~In order to correct this deficiency and to promote successful implementation of the
preferred LID BMPs, the 2010 Permit required the evaiuation of several factors in
meeting the performance standard. Technical considerations such as
groundwater/surface water interactions, soil contamination, geotechnical issues and
geological hazards may make infiltration BMPs infeasible. These technical
considerations, as well as other issues such as water rights and harvested water

18 2006 WQMP, pp. 12-18.
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demand, are more efficiently and appropriately addressed on a jurisdiction or
watershed/subwatershed basis instead of on an individual project basis. By addressing
these considerations regionally, each jurisdiction or watershed/subwatershed will be able
to form a uniform template for what would constitute acceptable criteria for finding
implementation of the preferred LID BMPs infeasible. This approach is consistent with
U.S. EPAs guidance that “the permittee must establish clear and stringent guidance for

==-conditions” under which alternatives to LID BMPs, such as-payment in-lieu-and off—sﬂe

mitigation, will be used.'®*

The 2010 Permit requirement for Permittees to develop technical feasibility criteria as
part of the new development and significant redevelopment element of the 2010 is
designed to facilitate improved implementation of LID BMPs and, as such, is consistent
with the federal minimum MEP standard.

(i) The Requirement fo Maintain a Database to Track Operation and
Maintenance of Structural Post-Construction BMPs, and to Inspect
Post-Construction BMPs

Federal regulatlons require the Permittees to prowde a description of maintenance
activities and a maintenance schedule for structural controls in the ROWD. '® Tracking
of long term operation and maintenance of post-construction BMPs, including regular
inspections of such BMPs is an approach consistent with U.S. EPA guidance. For
example, the MS4 Permit Improvement Guide provides:

Creating an inventory of post-construction structural stormwater control
" measures, including tracking of specific information, will first enable
Permittees to know what control measures they are responsible for.
Without this information, the permittee will not be protecting water quality. . .
to their full potential since inspections, maintenance, and follow-up
changes cannot be performed. Tracking information such as .
latitude/longitude, maintenance and inspection requirements and follow—
up will allow the permittee to be able to better allocate their resources for -
those actlvmes that are immediately necessary...” 166

'U.S. EPA further recommends that:

Permit writers should clearly specify requirements for inspections.
Inspecting and properly maintaining structural stormwater controls to
ensure they are working as designed is just as important as installing
them in the first place. By having specific requirements, Permittees will
be reminded that they must allocate resources to ensure control
measures are properly maintained and functioning. The permit writer
may also want to add a prioritization scheme to the requirement to help

164 MS4 Permit Improvement Guide, pp. 50-57.
165 40 C.F.R. § 122.26(d)(iv)(A)(1)
18 \MS4 Permit Improvement Guide, pp. 64-66. -
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the permittee determine what maintenance activities are priorities for
protecting water quality and which ones are minor changes.””

U.S. EPA’s expectation that that the Permittees conduct routine inspections of post-
construction BMPs (referred to below as stormwater management facilities) is also set
forth in'U.S. EPA’'s Model Post- Constructlon Stormwater Runoff Control Ordinance: ,

Prlor to the issuance of any permlt that has a stormwater management
facility as one of the requirements of the permit, the applicant or owner of
the site must execute a maintenance easement agreement that shall be
binding on all subsequent owners of land served by the stormwater
management facility. The agreement shall provide for access to the
facility at reasonable times for periodic inspection by the (jurisdictional
stormwater authority), or their contractor or agent...” 168

Furthermore, U.S. EPA has clearly communicated to Santa Ana Water Board staff, in
various published guidance, their recommendation for inspection and tracking of long
term operation and maintenance of post-construction BMPs at private and public

~ developments such as Permittee-owned structural post-construction BMPs. Some
Permittees, with a limited number of structural treatment controls, may be able to
manage such information on a paper system to inventory and track those projects, a
greater number of BMPs and ownership changes would likely require a database or
similar electronic tracking system to effectively manage the information.

7. Emplovee Training Programs (Section XV)

(a) Introduction

Training programs for Permittee staff are necessary for successful implementation of the
- MS4 program. In response to recommendations contained in the ROWD, the 2010,
Permit consolidates various training elements from the 2002 Permit into one section, and
includes provisions requiring formal and informal training regarding construction site
inspection, WQMP review, residential/industrial/commercial site inspection, and
Permitee facnllty malntenance

(b) Updated Employee Tra/n/ng is Necessary for Successful Permit
. Implementation and, Therefore, is Necessary to Meet the Federal
Minimum MEP Standard

During the first two permit terms, Permittees provided training opportunities for those
staff responsible for implementing various aspects of the MS4 program, including
requiring compliance with New Development Guidelines and Public Works BMPs.
These early guidelines were intended to identify post-construction pollutant sources and

169

7 MS4 Permit Improvement Guide, pp. 63-64.

188 |J.S. EPA’s Model Post-Construction Stormwater Runoff Contro! Ordinance, pp. 22-23, a copy of which
is attached. An electronic copy may be found at U.S. EPA’s website:
http:/mww.epa.gov/owow/NP S/ordinance/mol6.htm.

188 2002 Permit Fact Sheet, section V1.8.
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treatment measures that could be incorporated into development projects. The WQMP

developéed pursuant to the 2002 Permit replaced the New Development Guidelines for

most development project categories. To facilitate successful implementation of the

WQMP, the 2002 Permit included more specific and extensive training requirements

including: training regarding local stormwater ordinances, the 2002 Permit, the DAMP,

the General industrial Activities Storm Water Permit and any other permit issued to a ,

- commercial facility within the Permit Area by the State or Regional - Board, and-«« = ===
implementation and maintenance of BMPs for commercial sites.

Consistent with the 2002 Permit, the 2010 Permit requires training necessary for
updating and educating Permittee staff on changes to the MS4 program. Although the
2010 Permit contains a more refined level of specificity, the training requirements in the
2010 Permit are not much different than those in the 2002 Permit. Fundamentally, the
2002 and 2010 Permits require sufficient training so that Permittee staff can effectively
implement the MS4 program. It makes logical sense that revisions to the MS4 program,
as reflected in the 2010 Permit, would result in additional training regarding new or
enhanced program elements. Therefore, as the updated training provisions are

- designed to facilitate improved implementation of LID BMPs, the challenged provisions
are consistent with the federal minimum MEP standard.

8. Program Management Assessment (Section XVII)

(a) Introduction

Routine and rigorous assessment of the effectiveness of the MS4 program is
fundamental to achieving water quality goals in the most efficient manner. The
challenged Permit provisions require annual evaiuation of the urban runoff management
program, as set forth in the DAMP, utilizing guidance developed by the California
Stormwater Quality Association- (“CASQA”) 7% Not only are these provisions consistent
with the MEP standard, U.S. EPA has specifically endorsed the use of the CASQA ~
gu1dance when conductlng program assessments ‘
(b) The Program Management Assessment Provisions are Necessary
to Meet the Federal Minimum MEP Standard, and are
Substantively Similar to Provisions in the 2002 Permit. -

As has been explained previously, the MEP standard is achieved through an iterative
process whereby each successive permit becomes more refined, detailed, and
expanded as needed, based on experience under the previous permit. Undoubtedly,
this iterative approach must include the review and assessment of current controls,-
programs, and compliance mechanisms to determine effectiveness and efficiency in
reducing poliutants. in the MS4 Permit improvement Guide, U.S. EPA recommends
inclusion of a provision requiring annual program assessment. ! Moreover, U.S. EPA
specifically endorses the use of CASQA’s Municipal Stormwater Program Effectiveness

1o CASQA is a non-profit organization whose 'purpose is to assist the State Water Board and municipalities

throughout the state of California in implementing the National Pollutant Discharge Elimination System
(NPDES) stormwater mandates of the Clean Water Act. More information about CASQA may be found on
their website: www.casqa.org. ,

7 MS4 Permit improvement Guide, section 8.3.1.
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Guidance. Therefore, the challenged Permit provisions are logical and practical means
for assessing program effectiveness and, as such, are consistent with U.S. EPA
guidance and the federal minimum MEP standard.

Furthermore, there is little difference between the challenged provisions and those

contained in 2002 Permit."”? Both the 2010 Permit and the 2002 Permit require program
--assessment-on-both a region-wide -and-jurisdiction-specific-basis—the-201-0-Permit- v omv i vvs
- simply clarifies each jurisdiction’s individual and collective responsibility as well as the

methology that should be used in conducting the program assessment. It is expected

that the use of the CASQA guidance will provide a uniform and systematic approach for

all Permittees to use.

VIi. Conclusion

For all of the reasons set forth above, the Test Claim must be dismissed. The Claimants
have not established that the Test Claim provisions impose new programs or higher
levels of service on the Permittees. Importantly, the Permit reflects the Clean Water
Act’s requirements for municipal stormwater permitting. The Permit in its entirety,
including the Test Claim provisions, reflects the minimum federal MEP standard.
Further, the cities can pay for any costs associated with the requirements by levying
service charges.or fees. Finally, to the extent that any portion of the claims would
otherwise qualify for subvention, they are de minimis and therefore do not warrant
subvention.

| certify and declare under penalty of perjury under the laws of the State of California that
the foregoing facts are true and complete to the best of my personal knowledge or
information or belief. [ further declare that all documents attached are true and correct
copies of such documents as they exist in the Santa Ana Water Board's files, or were. .
obtained from publicly available sources.

Smcerely,

‘David Rice

Staff Counsel

Office of Chief Counsel

State Water Resources Control Board
1001 | Street, 22™ Floor

P.O. Box 100

Sacramento, CA 95812

Telephone: 916-341-5182

Fax: 916-341-5199

Email: DavidRice@waterboards.ca.gov

Attachments

172 2002 Permit, section XIl.
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P
. ... Effective:[See Text Amendments]
United States Code Annotated Currentness )
Title 33. Navigation and Navigable Waters (Refs & Annos) _
~g Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
~g Subchapter 1. Research and Related Programs (Refs & Annos)
= § 1251. Congressional declaration of goals and policy

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals
for achievement of objective
The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Na-

tion's waters. In order to achieve this objective it is hereby declared that, consistent with the provisions of this
chapter-- _ _

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the pro-
tection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be
achieved by July 1, 1983;

(3) it is the national policy that the discharge of toxic pdlluta"nts in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste
treatment works; o :

(5) it is the national policy that areawide waste treatment management planning processeé be developed and
implemented to assure adequate control of sources of pollutants in each State; ‘

(6) it is the national policy that a major research and demonstration effort be made to develop technology ne-
cessary to eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and
the oceans; and 4 .

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and im-
plemented in an expeditious manner so as to enable the goals of this chapter to be met through the control of
both point and nonpoint sources of pollution.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of
States to prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, pre-

servation; “and “énhancement) of land and water tesourees, and to consilt with the Administrator in the exercise

of his authority under this chapter. It is the policy of Congress that the States manage the construction grant pro-
gram under this chapter and implement the permit programs under sections 1342 and 1344 of this title. It is fir-
ther the policy of the Congress to support and aid research relating to the prevention, reduction, and elimination
of pollution, and to provide Federal technical services and financial aid to State and interstate agencies and mu-
nicipalities in connection with the prevention, reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and -

international organizations as he determines appropriate, shall take such action as may be necessary to insure
that to the fullest extent possible all foreign countries shall take meaningful action for the prevention, reduction,
and elimination of pollution in their waters and in international waters and for the achievement of goals regard-
ing the elimination of discharge of pollutants and the improvement of water quality to at least the same extent as
the United States does under its laws. :

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection .

Agency (hereinafter in this chapter called “Administrator”) shall administer this chapter. -

(e) Public partiéipation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limita-
tion, plan, or program establishéd by the Administrator or any State under this chapter shall be provided for, en-

couraged, and assisted by the Administrator and the States. The Administrator, in cooperation with the States,

shall develop and publish regulations specifying minimum guidelines for public participation in such processes.

(f) Procedures utilized for impleménting chaptef

It is the national policy that to the maximum extent possible vthe'procedures utilized for implementing this

. chapter shall encourage the drastic minimization of paperwork and interagency decision procedures, and the best

use of available manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels
of government. '

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction

shall not be superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that
nothing in this chapter shall be construed to supersede or abrogate rights to quantities of water which have been

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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established by any State. Federal agencies shall co-operate with State and local agencies to develop comprehens-
ive solutions to prevent, reduce and eliminate pollution in concert with programs for managing water resources.
CREDIT(S)

(June 30, 1948, c. 758, Title I, § 101, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 816, and amended
Dec. 27, 1977, Pub.L. 95-217, §§ 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, Pub.L. 100-4, Title II, § 316(b)
, 101 Stat. 60.) ' ,

Current through P.L. 112-24 approved 7-26-11

Westlaw. (C) 2011 Thomson 'Reuters.'No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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C
_ Effective:[See Text Amendments]

United States Code Annotated Currentness ,
Title 33. Navigation and Navigable Waters (Refs & Annos)
~g Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
~gg Subchapter III. Standards and Enforcement (Refs & Annos)
= § 1311. Effluent limitations

(a) Illegality of pollutant discharges except in compliance with law

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the
discharge of any pollutant by any person shall be unlawful. .

(b) Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved--

(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment
works, (i) which shall require the application of the best practicable control technology currently available as
defined by the Administrator pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a
publicly owned treatment works which meets the requirements of subparagraph (B) of this paragraph, which
shall require compliance w1th any apphcable pretreatment requirements and any requirements under section
1317 of this title; and

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of
this title prior to June 30, 1974 (for which construction must be completed within four years of approval), ef-
fluent limitations based upon secondary treatment. as defined by the Administrator pursuant to section
1314(d)(1) of this title; or,

(C) not later than July 1, 1977, any more stringent limitation, including those necessary to-meet water quality
standards, treatment standards, or schedules of compliance, established pursuant to any State law or regula-
tions (under authority preserved by section 1370 of this title) or any other Federal law or regulation, or re-
quired to implement any applicable water quality standard established pursuant to this chapter.

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paraoraph efﬂuent hmltatlons for
categories and classes of point sources, other than publicly owned treatment works, which (i) shall require ap-
phca‘uon of the best available technology economically achievable for such- category or class, which will res-
ult in reasonable further progress toward the national goal of eliminating the discharge of all pollutants, as de-
termined in accordance with regulations issued by the Administrator pursuant to section 1314(b)(2) of this
title, which such effluent limitations shall require the elimination of discharges of all pollutants if the Admin-
istrator finds, on the basis of information available to him (including information developed pursuant to sec-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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tion 1325 of this title), that such elimination is technologically and economically achievable for a category or
class of point sources as determined in accordance with regulations issued by the Administrator pursuant to
section 1314(b)(2) of this title, or (ii) in the case of the introduction of a pollutant into a publicly owned treat-

_ment works which meets the requirements of subparagraph (B) of this paragraph, shall require compliance

with any applicable pretreatment requirements and any other requirement under section 1317 of this title;
(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.

(©) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Com-

mittee on Public Works and Transportation of the House of Representatives compliance with effiuent limita-

tions in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later
than three years after the date such limitations are promulgated under section 1314(b) of this title, and in no
case later than March 31, 1989; -

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are
not referred to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as practicable, but in no case later than three years after
“the date such limitations are promulgated under section 1314(b) of this title, and in no case later than March
31, 1989;

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are pro-

- mulgated under section 1314(b) of this title, and in no case later than March 31, 1989, compliance with efflu-
ent limitations for categories and classes of point sources, other than publicly owned treatment works, which
in the case of pollutants identified pursuant to section 1314(a)(4) of this title shall require application of the
best conventional pollutant control technology as determined in accordance with regulations issued by the Ad-
ministrator pursuant to section 1314(b)(4) of this title; and

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance
with effluent limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable
but in no case later than 3 years after the date such limitations are established, and in no case later than March
31, 1989. -

(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982,
and requiring a level of control substantially greater or based on fundamentally different control technology
than under permits for an industrial category issued before such date, compliance as expeditiously as practic-
able but in no case later than three years after the date such limitations are promulgated under section 1314(b)
of this title, and in no case later than March 31, 1989; and

(B) for any effluent limitation in accordance with paragraph (1)(A)(), (2)(A)(), or (2)(E) of this subsection
established only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987, com-

pliance as expeditiously as practicable but in no case later than three years after the date such limitations are .

established, and in no case later than March 31, 1989.

(c) Modification of timetable

The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point -

source for which a permit application is filed after ‘July 1, 1977, upon a showing by the owner or operator of

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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such point source satisfactory to the Administrator that such modified requirements (1) will represent the max-
imum use of technology within the economic capability of the owner or operator; and (2) will result in reason-
able further progress toward the elimination of the discharge of pollutants.

(d) Review and revision of effluent limitations

Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least
every five years and, if appropriate, revised pursuant to the procedure established under such paragraph.

(e) All point discharge source application of effluent limitations .

Effluent limitations established pufsuanf to this section or section 1312 of this title shall be applied to all point
sources of discharge of pollutants in accordance with the provisions of this chapter.

(f) Tllegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or
medical waste

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical,
- or biological warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters. .

(g) Modifications for certain nonconventional pollutants
(1) General authonty

The Administrator, w1th the concurrence of the State, may modey the requlrements of subsection (b)(2)(A) of
this section. with respect to the discharge .from any point source of ammonia, chlorine, color, iron, and total -
phenols (4AAP) (when determined by the Administrator to be a pollutant covered by subsection (b)(2)(F) of
this section) and any other pollutant which the Administrator lists under paragraph (4) of this subsection.

@ Requirements for grantino modifications

A modification under this subsection shall be granted only upon a showmg by the owner or operator of a point
source satisfactory to the Admmlstrator that--

(A) such modified requirements will result at a minimum in compliance w1th the requirements of subsection
(b)(l)(A) or (C) of this section, whichever is applicable;

(B) such modified requirements will not result in any additional requirements on any other point or nonpoint
source; and :

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall
assure protection of public water supplies, and the protection and propagation of a balanced population of
shellfish, fish, and wildlife, and allow recreational activities, in and on the water and such modification will
not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unac-
ceptable risk to human health or the environment because of bioaccumulation, persistency in the environ-

© 2011 Thomson Reuters. No Claim to Orig. US GO\}. Works;
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ment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity or teratogenicity), or syner-

gistic propensities.

_(3) Limitation on authority to apply for subsection (c) modification

If an owner or operator of a point source applies for a modification under this subsection with respect to the
discharge of any pollutant, such owner or operator shall be eligible to apply for modification under subsection
(c) of this section with respect to such pollutant only during the same time period as he is eligible to apply for
a modification under this subsection.

(4) Procedures for listing additional pollutants
(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which
modification under this section is authorized (except for pollutants identified pursuant to section 1314(a)4)
of this title, toxic pollutants subject to section 1317(a) of this title, and the thermal component of dis-
charges) in accordance with the provisions of this paragraph.

(B) Requirements for listing

(i) Sufficient information -

The person petitioning for listing of an additional pollutant under this subsection shall submit to the Ad-

ministrator sufficient information to make the determinations required by this subparagraph.
(ii) Toxic criteria determination

. The Administrator shall determme whether or not the pollutant meets the cnter1a for listing as a toxic pol-
- lutant under section 1317(a) of th1s t1t1e »

(iii) L1st1ng as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under .

section 1317(a) of this title, the Administrator shall list the pollutant as a toxic pollutant under section
1317(a) of this title.’ :

_(iv) Nonconventional criteria determination
If the Administrator determines that the pollutant does not meet the criteria for listing -as a toxic pollutant

under such section and determines that adequate test methods and sufficient data are available to make the
determinations required by paragraph (2) of this subsection with respect to the pollutant, the Administrat-

or shall add the pollutant to the list of pollutants specified in paragraph (1) of this subsection for which .

modifications are authorized under this subsection.
(C) Requirements for filing of petitions

A petition for listing of a pollutant under this paragraph--

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline
under section 1314 of this title;

(ii) may be filed before promulgation of such guideline; and

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge
of such pollutant.

(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are au-
thorized must be made within 270 days after the date of promulgation of an applicable effluent guideline un-
der section 1314 of this title.
(E) Burden of proof
The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner;
(5) Removal of pollutants
The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized
under this subsection if the Administrator determines that adequate ‘test methods and sufficient data are no
longer available for determining whether or not modifications may be granted with respect to such pollutant
under paragraph (2) of this subsectlon
(h) Modification of secondary treatment requirements
The Administrator, with the concurrence of the State, may issue a permit under _section 1342 of this title which
--modifies the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant -

_ from a publicly owned treatment works into marine waters, if the applicant demonstrates to the satisfaction of
the Administrator that--

4] there is an applicable water quality standard specific to the pollutant for wh1ch the modlﬁcatlon is reques-
ted, which has been identified under sectlon 1314(a)(6) of this title;

(2) the discharge of pollutants in accordance with such modified rei;uirements will not interfere, alone or in
combination with pollutants from other sources, with the attainment or maintenance of that water quality
which assures protection of public water supplies and the protection and propagation of a balanced, indigen-
ous population of shellfish, fish, and wildlife, and allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring the impact of such discharge on a fepresentative
sample of aquatic biota, to the extent practicable, and the scope of such monitoring is limited to. include only
those scientiﬁc investigations which are necessary to study the effects of the proposed discharge;

(4) such modified reqmrements will not result in any add1t1ona1 requirements on any other point or nonpoint
source;

(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be
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enforced;

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollut-

ant introduced into such works by an industrial discharger for which pollutant there is no applicable pretreat-

ment requirement in effect, sources introducing waste into such works are in compliance with all applicable -
pretreatment requirements, the applicant will enforce such requirements, and the applicant has in effect a pre-
treatment program which, in combination with the treatment of discharges from such works, removes the same
amount of such pollutant as would be removed if such works were to apply secondary treatment to discharges

and if such works had no pretreatment program with respect to such pollutant;

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the en-
trance of toxic pollutants from nonindustrial sources into such treatment works;

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which
the modification applies above that volume of discharge spec1ﬁed in the perrn1t

(9) the applicant at the time such modification becomes effective will be discharging effluent which has re-
ceived at least primary or equivalent treatment and which meets the criteria established under section
1314(a)(1) of this title after initial mixing in the waters surrounding or adjacent to the point at wh1ch such ef-
fluent is discharged.

For the purposes of this subsection the phrase “the discharge of any pollutant into marine waters” refers to a dis-
charge into deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters
where there is strong tidal movement and other hydrological and geological characteristics which the Adminis-
trator determines necessary to allow compliance with paragraph (2) of this subsection, and section 1251(a)(2) of
this title. For the purposes of paragraph (9), “primary or equivalent treatment” means treatment by screening,
sedimentation, and skimming adequate to remove at least 30 percent of the biological oxygen demanding materi-
al and of the suspended solids in the treatment works influent, and disinfection, where appropriate. A municipal-
ity which applies secondary treatment. shall be eligible to receive a permit pursuant to this subsection which .
modifies the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant
from any treatment works owned by such municipality into marine waters. No permit 1ssued under this subsec-
tion shall authorize the discharge of sewage sludge into marine waters. In order for a permit to be issued under
this subsection for the discharoe of a pollutant into marine waters, such marine waters must exhibit characterist-
ics assuring that water providing dilution does not contain signiﬁcant amounts of previously discharged effluent
from such treatment works. No permit issued under this subsection shall authorize the discharge of any pollutant
into saline estuarine waters which at the time of application do not support a balanced indigenous population of
shelifish, fish and wildlife, or allow recreation in and on the waters or which exhibit ambient water quality be-
low applicable water quality standards adopted for the protection of public water supplies, shellfish, fish and
wildlife or recreational activities or such other standards necessary to assure support and protection of such uses.
The prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a
causal relationship between such characteristics and the applicant's current or proposed discharge. Notwithstand-
ing any other provisions of this subsection, no permit may be issued under this subsection for discharge of a pol-
lutant into the New York Bight Apex consisting of the ocean waters of the Atlantic Ocean westward of 73 de-
grees 30 minutes west longitude and northward of 40 degrees 10 minutes north latitude.

(i) Municipal time extensions
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(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve
limitations under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed
within the time required in such subsection, or (B) the United States has failed to make financial assistance un-

__der this chapter available in time to achieve such limitations by the time specified in such subsection, the owner

or operator- of such treatment works may request the Administrator (or if appropriate the State) to issue a permit -

pursuant to section 1342 of this title or to modify a permit issued pursuant to that section to extend such time for

compliance. Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days

after February 4, 1987. The Administrator (or if appropriate the State) may grant such request and issue or modi-

fy such a permit, which shall contain a schedule of compliance for the publicly owned treatment works based on

.the earliest date by which such financial assistance will be available from the United States and construction can

be completed, but in no event later than July 1, 1988, and shall contain such other terms and conditions, includ-

ing those necessary to carry out subsections (b) through (g) of section 1281 of this title, section 1317 of this title,

and such interim effluent limitations applicable to that treatment works as the Administrator determines are ne-

cessary to carry out the provisions of this chapter.

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of
subsections (b)(1)(A) and (b)(1)(C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly
owned treatment works; or :

(i) 1f such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract
(enforceable against such point source) to d1schar0e 1nto a publicly owned treatment works; or

(iii) if either an apphcatlon made before July 1, 1977, for a construction grant under this chapter for a pubhcly
owned treatment.works, or engineering or architectural plans or working drawings made before July 1, 1977,
for a publicly-owned treatment works show that such pomt source was to d1scharcre 1nto such pubhcly owned
treatment works, R \ :

and such publicly owned treatment works is presently unable to accept such discharge without construction, and
in the case of a discharge to an existing publicly owned treatment works, such treatment works has an extension -
pursuant to paragraph (1) of this subsection, the owner or operator of such point source may request-the Admin-
istrator-(or if appropriate the State) to issue or modify such a permit pursuant to such section 1342 of this title to
extend such time for compliance. Any such request shall be filed with the Administrator (or if appropriate the
- State) within 180 days after- December 27, 1977, or the filing of a request-by the appropriate publicly owned - - -

treatment works under paragraph (1) of this -subsection, whichever is later. If the Administrator (or if appropriate
the State) finds that the owner or operator of such point source has acted in good faith, he may grant such re-
quest and issue or modify such a permit, which shall contain a schedule of compliance for the point source to
achieve the requirements of subsections (b)(1)(A) and (C) of this section and shall contain such other terms and
conditions, including pretreatment and interim effluent limitations and water conservation requirements applic-
able to that point source, as the Administrator determines are necessary to carry out the provisions of this chapter.

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A)
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of this subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any ex-
tension granted to the appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection,
but in no event shall it extend beyond July 1, 1988; and no such time modification shall be granted unless (i) the

..publicly owned treatment works will be in operatlon and available to the point source before July 1, 1988, and
will meet the requirements of subsections (b)(1)(B) and (C) of this section after receiving the discharge from
that point source; and (ii) the point source and the publicly owned treatment works have entered into an enforce-
able contract requiring the point source to discharge into the publicly owned treatment works, the owner or oper-
ator of such point source to pay the costs requ1red under section 1284 of this title, and the pubhcly owned treat-
ment works to accept the discharge from the point source; and (iii) the permit for such point source requires that

. point source to meet all requirements under section 1317(a) and (b) of this title during the period of such time

modification.

G) Modification procedures

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b)(1)(B) of this section under subsection (h) of this section shall be filed not later that [FN1]
the 365th day which begins after December 29, 1981, except that a publicly owned treatment works which pri-
or to December 31, 1982, had a contractual arrangement to use a portion of the capacity of an ocean outfall
operated by another publicly owned treatment works which has applied for ‘or received modification under

~ subsection (h) of this section, may apply for a modification of subsection (h) of this section in its own right.
not later than 30 days after February 4, 1987, and except as provided in paragraph (5);

(B) subsection (b)(2)(A) of this section as it applies to pollutants identified in subsection (b)(2)(F) of this sec-
tion shall be filed not later than 270 days after the date of promulgation of an applicable effluent 0u1de11ne un-.
der sectron 1314 of this tltle or not later than 270 days after December 27, 1977, whichever-is later :

(2) SubJect to paragraph (3) of th1s sect1on any app11cat1on for a modrﬁcat1on filed under subsect1on ( 2) of this
section shall not operate to_stay any requirement under this chapter, unless in the judgment of the Administrator

- such a stay or the modification sought will not result in the discharge of pollutants in quantities which may reas-
onably be anticipated to pose an unacceptable risk to human health or the environment because of bioaccumula-
tion, persistency in the environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or
teratogenicity), or synergistic propensities, and that there is a substantial likelihood that the applicant will suc- -
ceed on the merits of such application. In the case of an application filed under subsection (g) of this section, the
Administrator may condition any stay granted under this paragraph on requiring the filing of a bond or other ap- -
propriate security to assure timely compliance with the requirements from which a modiﬁcation is sought.

(3) Compliance requirements under subsection (g)
(&) Effect of filing
An application for a modification under subsection (g) of this section and a petition for listing of a pollutant as
a pollutant for which modifications are authorized under such subsection shall not stay the requirement that

the person seeking such modification or listing comply with effluent limitations under this chapter for all pol-
lutants not the subject of such application or petition. ,
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(B) Effect of disapproval

Disapproval of an application for a modification under subsection (g) of this section shall not stay the require-
__ment that the person seeking such modification comply with all apphcable effluent limitations under this chapter.

(4) Deadline for subsection (g (,,) decision

An application for a modification with respect to a pollutant filed under subsection (g) of this section must be
approved or disapproved not later than 365 days after the date of such filing; except that in any case in which a
petition for listing such pollutant as a pollutant for which modifications are authorized under such subsection is

approved, such application must be approved or disapproved not later than 365 days after the date of approval of
such petition.

(5) Extension of application deadline
(A) In general
In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modi-
fication pursuant to subsection (h) of this section of the requirements of subsection (b)(1)(B) of this section
with respect to biological oxygen demand and total suspended solids in the effluent discharged into marine waters.
. (B) Application

An application under this paraaraph shall include a commitment by the applicant to unplement a waste water
reclamatlon program that, at-a minimum, will--

@) ach1eve a system’ capac1ty’of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and.

- (i) result in a’ reductlon in- the quant1ty of suspended sohds discharged by the apphcant into the marine en- -
v1ronment during the period of the modification. -

“(©) Additional condltlons -

The Administrator may not grant a modification pursuant to an application submitted under this paragraph un-

less the Administrator determines that such modification will result in removal of not less than 58 percent of

the biological oxygen demand (on an annual average) and not less than 80 percent of total suspended solids - -
(ona mon’rhly average) in the discharge to which the application applies.

(D) Preliminary decision deadline

The Administrator shall announce a preliminary‘decision on an application submitted under this paragraph not
later than 1 year after the date the application is submitted.

(k) Innovative technology
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In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the
requirements of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with
an innovative production process which will result in an effluent reduction significantly greater than that re-
quired by the limitation otherwise applicable to such facility and moves toward the national goal of eliminating

the discharge of all pollutants, or with- the installation of an innovative control technique that has a substantial
likelihood for enabling the facility to comply with the applicable effluent limitation by achieving a significantly
greater effluent reduction than that required by the applicable effluent limitation.and moves toward the national
goal of eliminating the discharge of all pollutants, or by achieving the required reduction with an innovative sys-
tem that has the potential for significantly lower costs than the systems which have been determined by the Ad-
ministrator to be economically achievable, the Administrator (or the State with an approved program under sec-
tion 1342 of this title, in consultation with the Administrator) may establish a date for compliance under subsec-
tion (b)(2)(A) or (b)(2)(E) of this section no later than two years after the date for compliance with such effluent
limitation which would otherwise be applicable under such subsection, if it is also determined that such innovat-
ive system has the potential for industrywide application.

(1) Toxic pollutants

Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of
this section as it apphes to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of
th1s title.

(m) Modification of effluent limitation requirements for point sources

(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title
which modifies the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 1343 of
this title, with respect to effluent limitations to the extent such limitations relate to biochemical oxygen demand -
and pH from discharges by an industrial discharger in such State into deep waters of the temtorral seas, 1f the
apphcant demonstrates and the Admmlstrator finds that-- ' :

(A) the. facility for which modification is sought is covered at the time of-the enactment of this subsection by
National Pollutant Discharge Elimination System permit number CA0005894 or CA0005282;

(B) the energy and environmental costs of rneetmg such requrrements of subsections (b)(1)(A) and (b)(2)(E)
of this section and section 1343 of this title exceed by an unreasonable amount the benefits to be obtained, in- -

cluding the objectives of this chapter;

- (C) the applicant has established a system for monitoring the impact of such discharges on a representative
-sample of aquatic biota;

(D) such modified requirements w111 not result in any additional requirements on any other pomt or nonpoint
source; :

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which
the modification applies above that volume of discharge specified in the permit;
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(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological
characteristics which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;

 (G) the applicant accepts as a condition to the permit a contractural [FN2] obligation to use funds in the
amount required (but not less than $250, 000 per year for ten years) for research and development of water pol-
lution control technology, including but not limited to closed cycle technology;

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a pfe—
cedent or the relaxation of the requirements of this chapter applicable to similarly situated discharges; and -

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has
demonstrated that it would be put at a competitive disadvantage to the applicant (or the parent company or any
subsidiary thereof) as a result of the issuance of a permit under this subsection.

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to imple-~
ment the applicable State water quality standards, to assure the protection of public water supplies and protec-
tion and propagation of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other aquatic or-
ganisms, and to allow recreational activities in and on the water. In setting such limitations, the Administrator
shall take into account any seasonal variations and the need for an adequate margin of safety, considering the
lack of essential knowledge concerning the relationship between effluent limitations and ‘water quality and the
lack of essential knowledge of the effects of discharges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be
renewed for one additional period not to exceed five years upon a demonstration by the applicant and a finding
by the Administrator at the time of application for any such renewal that the provisions of this subsection are met.

. (4) The Administrator may terminate a permit issued under this subsection if the Administrator.determines that
there has been a decline in ambient water quality of the receiving waters during the period of the permit even if
a direct cause and effect relatlonshlp cannot be shown: Provided, That if the effluent from a source with a permit
issued under this subsection is contributing to a dechne in amb1ent -water quality of the receiving waters the Ad-
ministrator shall terminate such permit. :

(n) Fundamentally different factors
(1) General rule
The Administrator, with the concurrence of the State, may establish an alternative requirement under subsec-
tion (b)(2) of this section or section 1317(b) of this title for a facility that modifies the requirements of nation-
al effluent limitation guidelines or categorical pretreatment standards that would otherwise be applicable to

such facility, if the owner or operator of such facility demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section
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1314(b) or 1314(g) of this title and considered by the Administrator in establishing such national effluent
limitation guidelines or categorical pretreatment standards;

(B) the application-- S
y (i) is based solely on information and supporting data submitted to the Administrator during the rulemak-

ing for establishment of the applicable national effluent limitation guidelines or categorical pretreatment

standard specifically raising the factors that are fundamentally different for such facility; or

(ii) is based on information and supporting data referred to in clause (i) and information and supporting -
data the applicant.did not have a reasonable opportunity to submit during such rulemaking;

(C) the alternative requiiement is no less stringent than justified by the fundamental difference; and

(D) the alternative requirement will not result in a non-water quality environmental impact which is
markedly more adverse than the impact considered by the Administrator in establishing such national efflu-
ent limitation guideline or catefrorlcal pretreatment standard.

2) T1me limit for applications

An application for an alternative requirement which modiﬁes'the requirements of an effluent limitation or pre-
treatment standard under this subsection must be submitted to the Administrator within 180 -days after the date
on which such limitation or standard is established or revised, as the case may be. ,

1

(3). Time limit for decision

The Administrator shall approve or deny by final agency action an application submitted under this subsectlon
within 180 days afte1 the date such application is filed w1th the Adm1mstrator

»(4) Subm1ss1on of 1nformat10n

The Administrator may allow an applicant under this subsection to submit information and supporting data un-
- til the earlier of the date the application is approved or denied or the last day that the Admmlstrator has to ap-
prove or deny such application.

(5) Treatment of pending applications

For the purposes of this subsection, an application for an alternative requirement based on fundamentally dif-
ferent factors which is pending on February 4, 1987, shall be treated as having been submitted to the Adminis-
trator on the 180th day following February 4, 1987. The applicant may amend the application to take into ac-
count the provisions of this subsectlon

(6) Effect of submission of application -

An application for an alternative requirement under this subsection shall not stay the apphcant's obligation to
comply with the effluent limitation guideline or categorical pretreatment standard which is the subJect of the
“application.

@) Effect of denial
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If an application for an alternative requirement which modifies the requirements of an effluent limitation or
pretreatment standard under this subsection is denied by the Administrator, the applicant must comply with .
such limitation or standard as established or revised, as the case may be.

(8) Reports -

By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to
the Committee on Environment and Public Works of the Senate and the Committee on Transportation and In-
frastructure of the Houise of Representatives a report on the status of applications for alternative requirements
which modify the requirements of effluent limitations under section 1311. or 1314 of this title or any national
categorical pretreatment standard under section 1317(b) of this title filed before, on, or after February 4, 1987.

(o) Application fees

The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative
costs incurred in reviewing and processing applications for modifications submitted to the Administrator pursu-
-ant to subsections (c), (g), (i), (k), (m), and (n) of this section, section 1314(d)(4) of this title, and section
1326(a) of this title. All amounts collected by the  Administrator under this subsection shall be deposited into a
special fund of the Treasury entitled “Water Permits and Related Services” which shall thereafter be available
for appropriation to carry out activities of the Environmental Protection Agency for which such fees were col-
lected. : ‘

(p) Modified permit for coal remining operations
(1) In general

. Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State.in any case which the

+ State has an approved permit. program under section 1342(b) of this title, may issue a permit under section
1342 of this title which modifies the requirements of subsection (b)(2)(A) of this section with respect to the - -
pH level of any pre-existing discharge, and with respect to pre-existing discharges of iron and manganese
from the remined area of any coal remining operation. or with respect to the pH level or level of iron or man-
ganese in any pre-existing discharge affected by the remining operation. Such modified requirements shall ap-
ply the best available technology economically achievable on a case-by-case basis, using best professional
judgment, to set specific numerical effluent limitations in each permit. ‘ ‘

(2) Limitations

The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates
to the satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will
result in the potential for improved water quality from the remining operation but in no event shall such a per-
mit allow the pH level of any discharge, and in no event shall such a permit allow the discharges of iron and
manganese, to exceed the levels being discharged from the remined area before the coal remining operation
begins. No discharge from, or affected by, the remining operation shall exceed State water quality standards
established under section 1313 of this title. ‘

(3) Definitions
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For purposes of this subsection--
(A) Coal remining operation

The term “coal remining operation” means a coal mining operation which begins after February 4, 1987 ata
site on which coal mining was conducted before August 3, 1977.

(B) Remined area

The term “remined area” means only that area of any coal remining operation on which coal mining was
conducted before August 3, 1977.

(C) Pre-existing discharge
The term “pre-existing discharge” means any discharge at the time of permit application under this subsec- tion.
(4) Applicability of strip mining laws
Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of
1977 [30 US.C.A. § 1201 et seq] to any coal remining operation, including the application of such Act to -
suspended solids. '
CREDIT(S) ‘ ‘
(June 30, 1948, c. 758, Title I, § 301, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 844, and amended :
Dec. 27, 1977, Pub.L. 95-217, §§ 42-47, 53(c), 91 Stat. 1582-1586, 1590; Dec. 29, 1981, Pub.L. 97-117, §§ 21} ~
- 22(a)-(d), 95 Stat. 1631, 1632; Jan. 8, 1983, Pub.L. 97-440, 96 Stat. 2289; Feb. 4, 1987, Pub.L. 100-4, Title III, -
~§§ 301(a) to (e),.302(a) to (d), 303(a), (b)(1), (c) to (£), 304(a), 305, 306(a), (b), 307, 101 Stat. 29-37;-Nov. 18,.
.1988, Pub.L. 100-688, Title 111, § 3202(b), 102 Stat. 4154; Oct. 31, 1994, Pub.L. 103-431,"§ 2, 108 Stat. 4396 v
Dec. 21, 1995 Pub.L. 104-66, Title II, § 2021(b), 109 Stat..727.)
[FN1] So in original. Probably shQuld be “than”.
[FN2] So in original. Probably should be “contractual”.
Current through P.L. 112-24 approved 7-26-11
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B} . - Effective: October 10, 2000 A i et e
United States Code Annotated Currentness
Title 33. Navigation and Navigable Waters (Refs & Annos)
g Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

. ~g Subchapter II1. Standards and Enforcement (Refs & Annos)
= § 1313. Water quality standards and implementation plans

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters
which was adopted by any State and submitted to, and approved by, or is a waiting approval by, the Administrat-
or pursuant to this Act as in effect immediately prior to October 18, 1972, shall remain in effect unless the Ad-
ministrator determined that such standard is not consistent with the applicable requirements of this Act as in ef-
fect immediately prior to October 18, 1972. If the Administrator makes such a determination he shall, within.
three months after October 18, 1972, notify the State and specify the changes needed to meet such requirements.
If such changes are not adopted by the State within ninety days after the date of such notification, the Adminis-
trator shall promulgate such changes in accordance with subsection (b) of this section. ‘

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards ap-
plicablé to intrastate waters shall submit such standards to the Administrator within thirty days after October 18,
1972. Each such standard shall remain in effect, in the same manner and to the same extent as any other water
quality standard established under this chapter unless the Administrator determines that such standard is incon-
sistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Ad-
ministrator makes such a determination he shall not later than the one hundred and twentieth day after the date

of submission of such standards, notify the State and specify the changes needed to meet such requirements.. If
such changes are not adopted by the State within ninety days after such notification, the Administrator shall pro- o
mulgate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality stand-
ards applicable to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, ad-
opt and submit such standards to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requlrements of
this Act as in effect immediately prior to October 18 1972, he shall approve such standards.’

(O) If the Administrator determines that any such standards are not ccnsistent with the applicable requirements
of this Act as in effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day after the
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date of submission of such standards, notify the State and specify the changes to meet such requirements. If such
changes are not adopted by the State within ninety days after the date of notification, the Admmlstrator shall
promuloate such standards pursuant to subsection (b) of this section.

(b) Proposed regulations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality stand-
ards for a State in accordance with the applicable requirements of this Act as in effect immediately prior to Oc-
tober 18, 1972, if--

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this sec- tion.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the
Administrator not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later
than one hundred and ninety days after the date he publishes any such proposed standard, unless.prior to such
promulgation, such State has adopted a water quality standard which the Administrator determines to be in ac-
cordance with subsection (a) of this section.

(c) Review; revised standards; publication

() The Govemor of a State or the State water pollution. control agency of such State shall from time to time (but .
~ at least once each three year period beginning with October 18, 1972) hold public hearings for the purpose of re-.
viewing applicable water quality standards and, as appropriate, modlfylng and adoptln° standards. Results of
such review shall be made available to the Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to
the Administrator. Such revised or new water quality standard shall consist of the designated uses of the navig-
able waters involved and the water quality criteria for such waters based upon such uses. Such standards shall be
such as to protect the public health or welfare, enhance the quality of water and serve the purposes of this
chapter. Such standards shall be established taking into consideration their use and value for public water sup-
plies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other purposes,
and also taking into consideration their use and value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or
adopts new standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pur-
suant to section 1317(a)(1) of this title for which criteria have been published under section 1314(a) of this title,
the discharge or presence of which in the affected waters could reasonably be expected to interfere with those
designated uses adopted by the State, as necessary to support such designated uses. Such criteria shall be specif-
ic’ numerlcal criteria for such toxic pollutants. Where such numerical criteria are not available, whenever a State
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reviews water quality standards pursuant to paragraph (1), or revises or adopts new standards pursuant to this
paragraph, such State shall adopt criteria based on biological monitoring or assessment methods consistent with
information published pursuant to section 1314(a)(8) of this title. Nothing in this section shall be construed to

“11m1t or delay the use of effluent limitations or other permit conditions based on or involving biological monitor-
ing or assessment methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determ-
ines that such standard meets the requirements of this chapter, such standard shall thereafter be the water quality
standard for the applicable waters of that State. If the Administrator determines that any such revised or new
standard is not consistent with the applicable requirements of this chapter, he shall not later than the ninetieth
day after the date of submission of such standard notify the State and specify the changes to meet such require-
ments. If such changes are not adopted by the State within ninety days after the date of not1ﬁcat1on the Admin-
istrator shall prOmuloate such standard pursuant to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new
water quality standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection l
for such waters is determined by the Administrator not to be consistent with the applicable requirements of
this chapter, or : .

'(B) in any case where the Administrator determines that a revised or new standard is necessary to meet the re-
qulrements of this chapter. :

The Administrator shall promulgate ahy revised or new standard'uhdef this paragraph not later than ninety days
after he publishes such proposed standards, unless prior to such promulgation, such State has adopted a revised
or new water quality standard which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; cert_aﬁn effluent limitations revision
- (1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by - -
section 1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not stringent enough te implement any water

quality standard applicable to such waters. The State shall establish a priority ranking for such waters, taking in-
to account the severity of the pollution and the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal
discharges under. section 1311 of this title are not stringent enough to assure protection and propagation of a bal-
anced mdloenous population of shellfish, fish, and w11d11fe

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance
with the priority ranking, the total maximum daily load, for those pollutants which the Administrator identifies
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under section 1314(a)(2) of this title as suitable for such calculation. Such load shall be established at a level ne-
cessary to implement the applicable water quality standards with seasonal variations and a margin of safety
which takes into account any lack of knowledge concerning the relationship between effluent limitations and
water quality. '

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum
daily thermal load required to assure protection and propagation of a balanced, indigenous population of shell-
fish, fish, and wildlife. Such estimates shall take into account the normal water temperatures, flow rates, season-
al variations, existing sources of heat input, and the dissipative capacity of the identified waters or parts thereof.
Such estimates shall include a calculation of the maximum heat input that can be made into each such part and
shall include a margin of safety which takes into account any lack of knowledge concerning the development of '
thermal water qual1ty criteria for such protection and propagation in the identified waters or parts thereof. ‘

(2) Each State shall submit to the Administrator from time to time, with the first such submission not later than
‘one hundred and eighty days after the date of publication of the first identification of pollutants under section
1314(a)(2)(D) of this title, for his approval the waters identified and the loads established under paragraphs
(D(A), (1)(B), (1)C), and (1)(D) of this subsection. The Administrator shall either approve or disapprove such
identification and load not later than thirty days after the date of submission. If the Administrator approves such
identification and load, such State shall incorporate them into its current plan under subsection (e) of this sec-
tion. If the Administrator disapproves such identification and load, he shall not later than thirty days after the
date of such disapproval identify such waters in such State and establish such loads for such waters as he de-
termines necessary to implement the water quality standards applicable to such waters and upon such identifica-
t1on and establishment the State shall incorporate them into its current plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each.State shall -identify all waters within its boundaries
which it has not identified under paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters the.
total maximum daily load with seasonal variations and margins of safety, for those pollutants which the Admin--
istrator identifies under section 1314(a)(2) of this title as suitable for such calculation and for thermal “dis- . -
charges, at a level that would assure protection and propagation of a balanced indigenous population of fish,
shellﬁsh and wildlife. . .

(4) Limitations on revision of certain effluent limitations

- (A) Standard not attained
For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been
attained, any effluent limitation based on a total maximum daily load or other waste load allocation estab-
lished under this section may be revised only if (i) the cumulative effect of all such revised effluent limita-
tions based on such total maximum daily load or waste load allocation will assure the attainment of such

water quality standard, or (ii) the designated use which is not being attained is removed in accordance with
regulations established under this section. :

.(B) Standard attained
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For waters identified under paragraph (1)(A) where the quality of such waters equals or exceeds levels ne-
cessary to protect the designated use for such waters or otherwise required by applicable water quality
standards, any effluent limitation based on a total maximum daily load or other waste load allocation estab-
lished under this_section, or any water quality standard established under this section, or any other permit-

* ting standard may be revised only if such revision is subject to and consistent w1th the antidegradation
pohcy established under this section.

(e) Continuing planning process
(1) Each State shall have a continuing planmno process approved under paragraph (2) of this subsection which is

consistent with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval
a proposed continuing planning process which is consistent with this chapter. Not later than thirty days after the
date of submission of such a process the Administrator shall either approve or disapprove such process. The Ad-
ministrator shall from time to time review each State's approved planning process for the purpose of insuring
that such planning process is at all times consistent with this chapter. The Administrator shall not approve any
State permit program under subchapter IV of this chapter for any State which does not have an approved. con-
tinuing planmno process under this section.

(3) The Administrator shall approve any continuing planning process submitted to him under this section which -
will result in plans for all navigable waters within such State, which include, but are not limited to, the follow- ing:

© (A) effluent limitations and schedules of compliance at. least as stringent as - those required by section . :
. 1311(b)(1), section 1311(b)(2), section 1316, and section 1317 of this. title, and at least as stringent -as any re- ..
‘o7 quirements contamed . any apphcable water quahty standard in effect-under authority of this section; el

(B) the mcorporat1on of all elements of any applicable area-wide waste management plans under section 1288
of this title, and apphcable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;
(D) procedures for revision;
(E) adequate authority for intergovernmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards,
under subsection (c) of this section; ’

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

A\

http://web2.westlaw.com/print/printstream.aspx mt=36 5 & prii=HTMLE&vr=2.0&destinati... 8/24/2011



Received
August 26, 2011
ageohthfssion on
State Mandates

33US.C.A. § 1313 ‘ : Page 6

(G) controls over the disposition of all residual waste from any water treatment processing;

_.(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works_ required.
to meet the applicablé requirements of sections 1311 and 1312 of this title.

(t) Earlier compliance
Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by
any State to be implemented prior to the dates set forth in sections 1311(b)(1) and lgll(b)(’)) of this title nor to
preclude any State from requiring comphance with any effluent limitation or schedule of compliance at dates
earlier than such dates.

(g) Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

(h) Thermal water quality standards

For the purposes of this chapter the term “water quality standards” includes thermal water quality standards.

(i) Coastal recreation water quality criteria

(1) Adoption by States =

~(A) Initial criteria and standards - -
Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and
submit to the Administrator water quality criteria and standards for the coastal recreation waters of the State
for those pathogens and pathogen indicators for which the Administrator has published criteria under sec-
tion 1314(a) of this title.
(B) New or revised criteria and standards
Not later than 36 months after the date of publication by the Administrator of new or revised water quality
criteria under section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and -
submit to the Administrator new or revised water quality standards for the coastal recreation waters of the
State for all pathogens and pathogen indicators to which the new or reV1sed water quality criteria are applic-
able.

(2) Failure of States to adopt
(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as
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protective of human health as the criteria for pathogens and pathogen indicators for coastal recreation wa-
ters published by the Administrator, the Administrator shall promptly propose regulations for the State set-
ting forth revised or new water quality standards for pathogens and pathogen indicators described in para-
graph (1)(A) for coastal recreation waters of the State.

(B) Exception
If the Administrator proposes regulations for a State described in subparagraph (A) under subsection
(c)(4)(B) of this section, the Administrator shall publish any revised or new standard under this subsection
not later than 42 months after October 10, 2000.
(3) Applicability
Except as expressly provided by this subsection, the i'equirements and procedures of subsection (c) of this sec-
tion apply to this subsection, including the requirement in subsection (c)(2)(A) of this section that the criteria
protect public health and welfare.
CREDIT(S) °
(June 30, 1948, c. 758, Title III, § 303, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 846, and amended
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"United States Code Annotated Currentness
Title 33. Navigation and Navigable Waters (Refs & Annos)
Sg Chapter 26. Water Pollution Prevention and.Control (Refs & Annos)
& Subchapter 1V. Permits and Licenses (Refs & Annos)
= § 1342. National pollutant dlscharge elimination system

.(2) Permits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for pub-
lic hearing, issue a permit for the discharge of any pollutant, or combination of pollutants, notwithstanding sec-
tion 1311(a) of this title, upon condition that such discharge will meet either (A) all applicable requirements un-
der sections 1311, 1312, 1316, 1317, 1318, and, 1343 of th1s title, or (B) prior to the taking of necessary imple-
menting actions relat1n° to all such requirements, such conditions as the Administrator determines are necessary
to carry out the provisions of this chapter

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of
paragraph (1) of this subsection, including conditions on data and information collection, reporting, and such
other requirements as he deems appropriate.

(3) The permit program of the Administrafor under paragraph (1) of this subsection, and permits issued thereun- - -
der, shall be subject to the same terms, conditions, and requirements as apply to a State permit program and per-
mits issued thereunder under subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be
deemed to be permits issued under this subchapter, and permits issued under this subchapter shail be deemed to
be permits issued under section 407 of this title, and shall continue in force and effect for their term unless re-
voked, modified, or suspended in accordance with the provisions of this chapter. '

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after Octo-
ber 18, 1972. Each application for a permit under section 407 of this title, pending on October 18, 1972, shall be
deemed to be an application for a permit under this section. The Administrator shall authorize a State, which he
determines has the capability of administering a permit program which will carry out the objective of this
chapter to issue permits for discharges into the navigable waters within the jurisdiction of such State. The Ad-
ministrator may exercise the authority granted him by the preceding sentence only during the period which be-
gins on October 18, 1972, and ends either on the ninetieth day after the date of the first promulgation of
guidelines required by section 1314(i)(2) of this title, or the date of approval by the Administrator of a permit
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program for such State under subsection (b) of this section, whichever date first occurs, and no such authoriza-
tion to a State shall extend beyond the last day of such period. Each such permit shall be subject to such condi-
tions as the Administrator determines are necessary to carry out the provisions of this chapter. No such permit
_shall issue if the Administrator objects to such issuance.

(b) State permit programs

. At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title,
the Governor of each State desiring to administer its own permit program for discharges into navigable waters
within its jurisdiction may submit to the Administrator a full and complete descrlptlon of the program it pro-
poses to establish and administer under State law or under an interstate compact. In addition, such State shall
submit a statement from the attorney general (or the attorney for those State water pollution control agencies
which have independent legal counsel), or from the chief legal officer in the case of an interstate agency, that the
laws of such State, or.the interstate compact, as the case may be, provide adequate authority to carry out the de-
scribed program. The Administrator shall ‘approve each such submitted program unless he determines that ad-
equate authority does not exist:

(1) To issue permits which--

(A) apply, and insure compliance with, any apphcable reqmrements of sections 1311, 1312, 1316, 1317, and
1343 of this title;

(B) are for fixed terms not exceeeling five years; and ‘
(C) can be terminated or medjﬁed‘fo'r cause iﬂclﬁdjng, but nofe_lirﬁited to,. the following: -
| (i) violation of any condition of the permit;
(iii) obtaining a permit by misrepresentation, or feilure to disclose fully all relevant facts;

(iii) chanoe in any condition that requires either a temporary or permanent reductlon or elimination of the
permitted dlscharoe

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of
this title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;
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(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each ap-
plication for a permit and to provide an opportunity for public hearing before a ruling on each such application;

" (@) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;

(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a
permit may submit written recommendations to the permitting State (and the Administrator) with respect to any
permit application and, if any part of such written recommendations are not accepted by the permitting State,

- that the permitting State will notify such affected State (and the Administrator) in writing of its fallure to so ac-
cept such recommendations together with its reasons for so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the
Chief of Engineers, after consultation with the Secretary of the department in which the Coast Guard is operat-
_ ing, anchorage and navigation of any of the navigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit program, mclud1n° civil and criminal penalties and other
ways and means of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to re-
quire the identification in terms of character and volume of pollutants of any significant source introducing pol-
lutants 'subject to pretreatment standards under section 1317(b) of this title into such works and a program to as-
sure compliance with such pretreatment standards by each such source, in addition to adequate notice to the per-
mitting agency of (A) new introductions into such works of pollutants from any source which would be a new
source as defined in section 1316 of this title if such source were discharging pollutants, (B) new introductions -
of pollutants ‘into such works from a source which would be subject to section 1311 of this title if it were dis-
charging such pollutants, or (C) a substantial change in volume or character of pollutants being introduced into
such works by a source introducing pollutants into such works at the time of issuance of the permit. Such notice
shall include information on the quality and quantity of effluent to be introduced into such treatment works and
any anticipated impact of such change in the quantlty or quality of effluent to be discharged from such publicly
owned treatment works; and L

(9) To insure that any industrial user of any publicly owned treatment works will comply with sectlons 1’)84(b),
1317, and 1318 of this title.

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program;
return of State program to Administrator :

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pur-
suant to subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection
(2) of this section as to those discharges subject to such program unless he determines that the ‘State permit pro-
gram does not meet the requirements of subsection (b) of this section or does not conform to the guidelines is-
sued under section 1314(i)(2) of this title. If the Administrator so determines, he shall notify the State of any re-
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visions or modifications necessary to conform to such requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and
guidelines promulgated pursuant to section 1314(i)(2) of this title.

(3) Whenever the Administrator determines after public hearing that a State is not administering a program ap-
proved under this section in accordance with requirements of this section, he shall so notify the State and, if ap-
propriate corrective action is not taken within a reasonable time, not to exceed ninety days, the Administrator
shall withdraw approval of such program. The Administrator shall not withdraw approval of any such program
unless he'shall first have notified the State, and made public, in writing, the reasons for such withdrawal.

4 Limitations on partial permit program returns and withdrawals.

A State may return to the Administrator administration, [FN1] and the Administrator may withdraw under para-
graph (3) of this subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) of this section only if the entire permit
program being administered by the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) of this section only if an entire phased
component of the permit program being administered by the State at the time is returned or withdrawn.

T (d) Notiﬁcation of Admmistrator

(1) Each State shall transmit to the Administrator a copy of each perm1t apphcatlon received by such State and
provide notice to the Administrator of every -action related to the consideration of such permit apphcation in-
cluding each permit proposed to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsec-
tion. (b)(5) of this section objects in writing to the issuance of such permit, or (B) if the Administrator within
ninety days of the date of transmittal of the proposed permit by the State objects in writing to the issuance of
such permit as being outside the guidelines and requirements of this chapter. Whenever the Administrator ob-
jects to the issuance of a permit under this paragraph such written objection shall contain a statement of the reas-
‘ons for such objection and the effluent limitations and conditions Whlch such permit would include if it were is-
sued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuarit to paragraph (2) of this subsection,
objects to the issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on
such objection. If the State does not resubmit such permit revised to meet such objection within 30 days after
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completion of the hearing, or, if no hearing is requested within 90 days after the date of such objection, the Ad-
ministrator may issue the permit pursuant to subsection (a) of this section for such source m accordance with the
guidelines and requirements of this chapter.

(e) Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Admin-
istrator is authorized to waive the requirements of subsection (d) of this section at the time he approves a pro-
gramn pursuant to subsection (b) of this section for any category (including any class, type, or size within such
category) of point sources within the State submitting such program.

(f) Point source categories

The Administrator shall promulgate regulations establishing categories of point sources which he determines
shall not be subject to the requirements of subsection (d) of this section in any State with a program approved .-
pursuant to subsection (b) of this section. The Administrator may distmguish among classes, types, and sizes
within any category of pomt sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants

~ Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or
other floating craft shall be subject to any applicable regulations promulgated by the Secretary of the department
in which the Coast Guard is operating, establishing specifications for safe transportation, handling, carriage,
storage, and stowage of pollutants.

(h) Vrolatlon of perrmt condmons restriction or pI'OhlblthI’l upon mtroductron of pollutant by source not previ-. > -
ously utilizing treatment works

In the event any condition of a permit for discharges from a treatment works (as defmed. in section 1292 of this -
title) which is publicly owned is violated, a State with a program approved under subsection (b) of this section
or the Administrator, where no State program is approved or where the Administrator determines pursuant to
section 1319(a) of this title that a State with an approved program has not commenced appropriate enforcement
action with respect to such permit, may proceed in a court of competent jurisdiction to restrict or prohibit the in-
troduction of any pollutant into such treatment works by a source not utilizing such treatment works prior to the
finding that such condition was violated.

(i) Federal enforcement not limited

Nothmo in this section shall be construed to hrmt the authority of the Administrator to take actlon pursuant to
section 1_-> 19 of this title.

(j) Public information
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A copy of each permit application and each permit issued under this section shall be available to the public.
Such permit application or permlt or portion thereof, shall further be available on request for the purpose of re- -
production.

(k) Compliance with permits

Compliance with a permit issued pursuant to this section shall be deemed compliance, for purposes of-sections
1319 and 1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard im-
posed under section 1317 of this title for a toxic pollutant injurious to human health. Until December 31,1974,
in any case where a permit for discharge has been applied for pursuant to this section, but final administrative
disposition of such- application has not been made, such discharge shall not be a violation of (1) section 1311,
1316, or 1342 of this title, or (2) section 407 of this title, unless the Administrator or other plaintiff proves that
final administrative disposition of such application has not been made because of the failure of the applicant to
furnish information reasonably required or requested in order to process the application. For the 180-day period
beginning on October 18, 1972, in the case of any point source discharging any pollutant or combination of pol-
lutants immediately prior to such date which source is not subject to section 407 of this title, the discharge by
such source shall not be a violation of this chapter if such a source applies for a permit for d1schar°e pursuant to
this section within such 180-day period.

() Limitation on permit requirement
(1) Agricultural return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return
flows from irrigated agriculture, nor shall the Adm1mstrator directly or 1nd1rect1y, requlre any State to require
such a perrmt . , _’ -

(2) Stormwater runoff from oil, gas, and mining operations

The Administrator shall not require a permit under this section, nor shall the Administrator- directly or indir-
ectly require any State to require a permit, for discharges of stormwater runoff from mining operations or oil
and gas exploration, production, processing, or treatment operations or transmission facilities, composed en-
tlrely of flows which are from conveyances or systems of conveyances (including but not limited to pipes,
conduits, ditches,-and channels) used for collecting and conveying precipitation runoff and which are not con--
taminated by contact with, or do not come into contact with, any overburden, raw material, intermediate
products, finished product, byproduct, or waste products located on the site of such operations.

(m) Additional pretreatment of conventional pollutants not required

To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting
the requirements of a permit issued under this section for such treatment works as a result of inadequate design
or operation of such treatment works, the Administrator, in issuing a permit under this section, shall not require

pretreatment by a person introducing conventional pollutants identified pursuant to section 1314(a)(4) of this
title into such treatment works other than pretreatment required to assure compliance with pretreatment stand-
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ards under subsection (b)(8) of this section and section 1317(b)(1) of this title. Nothing in this subsection shall
affect the Administrator's authority under sections 1317 and 1319 of this title, affect State and local authority
under sections 1317(b)(4) and 1370 of this title, relieve such treatment works of its obligations to meet require-
_ments established under this chapter, or otherwise preclude such works from pursuing whatever feasible options

are available to meet its responsibility to comply with its permlt under this section.

(n) Partial permit program
(1) State submission
The Governor of a State may submit under subsection (b) of this section a perm'it program for a portion of the
discharges into the navigable waters in such State.
(2) Minimum coverage
A partial permit program under this subsection shall cover, at a minimum, administration of a major category
of the discharges into the navigable waters of the State or a major component of the permit program required
by subsection (b) of this section.’
3) Approval of major category partial permit programs
The Administrator may approve a partial permit program covering admmlstratlon of a major catecory of dis-

chargesunder this subsection if--

(A) such program represents a complete permit program and covers all of the dlscharoes under the JUIISdlC- s
tion of a department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the
State program required by subsection (b) of this section.

'~ (4) Approval of major component partial permit programs
The Administrator may approve under this subsection a partial and phased permit program covering adminis-

tration of a major component (including discharge categories) of a State permit program required by subsec-

tion (b) of this section if--
e

(A) the Administrator determines that the partial program represents a significant and identifiable part of the
State program required by subsection (b) of this section; and

(B) the State submits, and the Administrator approves, a plan for the State to assume administration by
phases of the remainder of the State program required by subsection (b) of this section by a specified date
not more than 5 years after submission of the partial program under this subsection and agrees to make all
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reasonable efforts to assume such administration by such date.

_(0) Anti-backsliding
(1) General prohibition

In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this section, a permit may
not be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of
this title subsequent to the original issuance of such permit, to contain effluent limitations which are less strin-
gent than the comparable efﬂuent limitations in the previous permit. In the case of effluent limitations estab-
lished on the basis of section 1311(b)(1)(C) or section 1313(d) or (e) of this title, a permit may not be re-
newed, reissued, or modified to contain efflient limitations which are less stringent than the comparable efflu-
ent limitations in the previous permit except in compliance with section 13 13(d.)(4) of this title.

(2) Exceptions

A permit with respect to which paragraph (1) applies may be renewed reissued, or modified to contain a less
stringent efﬂuent limitation applicable to a pollutant if--

(A) material and substantial -alterations or additions to the perrnltted facility occurred after permit issuance -
which Justlfy the apphcatlon of a less stringent effluent limitation;

(B)(i) information is available which was not available at the.time of permit issuance (other than revised
regulations, guidance, or test methods) and which would have justified the apphcatwn of a less strmoent ef-‘ .
fluent limitation at the tlme of perm1t issuance; or : , e e e

(i) the Administrator determines that technical mistakes or m1staken interpr emtlons of law were made in is-
suing the permit under subsection (2)(1)(B) of this section; -

(C) a less stringent effluent limitation is necessary because of events over which the perm1ttee has no ‘con-
trol and for wh1ch there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 1311(h), 1311(1),_
1311(k), 1311(n), or 1326(a) of this title; or

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previ-
ous permit and has properly operated and maintained the facilities but has nevertheless been -unable to
achieve the previous effluent limitations, in which case the limitations in the reviewed, reissued, or modi-
fied permit may reflect the level of pollutant control actually achieved (but shall not be less stringent than
required by effluent guidelines in effect at the time of permit renewal, reissuance, or modification). ‘
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Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for trans-
lating water quality standards into effluent limitations, except where the cumulative effect of such revised
allocations results in a decrease in the amount of pollutants discharged into the concerned waters, and such
revised allocations are not the result of a discharger eliminating or substantially reducing its discharge of

" pollutants due to complying with the requirements of this chapter or for reasons otherwise unrelated to wa-
ter quality.

(3) Limitations

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to
contain an effluent limitation which is less stringent than required by effluent guidelines in effect at the time
the permit is renewed, reissued, or modified. In no event may such a permit to discharge into waters be re-
newed, reissued, or modified to contain a less stringent effluent limitation if the implementation of such limit-
ation would result in a violation of a water quality standard under section 1313 of}’ this title applicable to such
waters. '

(p) Municipal and industrial stormwater discharges
(1) General rule

'

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this
section) shall not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions

Paragraph (1) shali ndt apply' w1th respect to the following ‘st_ovrmwater discharges:
(A) A discharge with respect to whjch apehnit has been iseued under this section before Febmary 4,1987.
.(B) A diecharge associated with industrial activi‘ey.
(C) A discharge from amunicipal separate sterm sewer system serving a pepul‘ation 0f 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but
less than 250,000. :

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater
discharge contributes to a violation of a water quality standard or is a significant contributor of pollutants to
waters of the United States.

(3) Permit requirements
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(A) Industrial di'scharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section
and section 1311 of this title.

(B) Municipal discharge

Permits for discharges from municipal storm sewers--
(i) may be issued on a system- or jurisdiction-wide basis;
(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, includ-
ing management practices, control techniques and system, design and engineering methods, and such oth-
er provisions as the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements
(A) Industrial and large municipal discharges

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the
permit application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Ap- .
plications for permits for such discharges shall be filed no later than 3 years after February 4, 1987. Not. -~ -
later than 4 years after February 4; 1987, the Administrator or the State, as the case may be, shall issue or-
deny each such permit. Any such permit shall provide for compliance as expeditiously as practlcable but n

no event later than 3 years after the date of issuance of such permit.

(B) Other municipal discharges

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth ‘the
permit application requirements for stormwater discharges described in paragraph (2)(D). Applications for
permits for such discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years
after February 4, 1987, the Administrator or the State, as the case may be, shall issue or deny each such per-
mit. Any such permit shall provide for compliance as expeditiously as practicable, but in no event later than
-3 years after the date of issuance of such permit.

(5) Studies

The Administrator, in consultation with the States, shall conduct a study for the purposes of--
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(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not
required pursuant to paragraphs (1) and (2) of this subsection;

"7 (B) determining, to the maximum extent practicable; the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitig-
ate impacts on water quality.

Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the
study described in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall sub-
mit to Congress a report on the results of the study described in subparagraph (C).

(6) Regulations

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue
regulations (based on the results of the studies conducted under paragraph (5)) which designate stormwater
discharges, other'than those discharges described in paragraph (2), to be regulated to protect water quality and
shall establish a comprehensive program to regulate such designated sources. The program shall, at a minim-
um, (A) establish priorities, (B) establish requirements for State stormwater management programs, and (C)
establish expeditious deadlines. The program may include performance standards, gurdehnes, gurdance and
management practices and treatment requlrements as appropriate.

- (@) Combined sewer overflows o
(1) Requirement for ,permifs orders and decrees
Each permit, order or decree issued pursuant to this chapter after December 21, 2000 for a discharge from a

municipal combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy
signed by the Administrator on April 11, 1994 (in this subsection referred to as the “CSO control policy™).

(2) Water quality and designated use review guidance

Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrat-
or shall issue guidance to facilitate the conduct of water quality and designated use reviews for municipal
combined sewer overflow receiving waters. .
(3) Report

Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made

by the Environmental Protectlon Acency, States, . and municipalities in unplementm° and enforcing the CSO
control policy.
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(r) Discharges incidental to the normal operation of recreational vessels

No permit shall be required under this chapter by the Administrator (or a Staté in the case of a permit program
_approved under subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck run--

off, oil water separator effluent, or effluent ﬁom properly functlonmo marine engines, or any other discharge
that is incidental to the normal operation of a vessel, if the discharge is from a recreational vessel:

CREDIT(S)
(June 30, 1948, c. 758, Title IV, § 402, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 880, and amended
Dec. 27, 1977, Pub.L. 95-217, §§ 33(c), 50, 54(c)(1), 65, 66, 91 Stat. 1577, 1588, 1591, 1599, 1600; Feb. 4,
1987, Pub.L. 100-4, Title IV, §§ 401 to 404(a), (c), formerly (d), 405, 101 Stat. 65 to 67, 69; Oct. 31, 1992,
Pub.L. 102-580, Title III, § 364, 106 Stat. 4862; Dec. 21, 1995, Pub.L. 104-66, Title II, § 2021(e)(2), 109 Stat.
727; Dec. 21, 2000, PubL 106-554, § 1(a)(4) [D1v B, Tltle I, § 112(a)], 114 Stat. 2763, 2763A-224; July 29,
2008 Pub L. 110-288 § 2, 122 Stat. 2650.)

- [FN1] So in original.
Current through P.L. 112-24 approved 7-26-11
Westlaw. (C) 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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e oo e . Effective:.July.29,2008 . ... . .. .. S e

United States Code Annotated Currentness - A
Title 33. Navigation and Navigable Waters (Refs & Annos)
Ng Chaptel 26 Water Pollutlon Prevention and Control (Refs & Annos)
S@ Subchapter V. General Provisions v
= § 1362. Definitions

Except as otherwise specifically provided, when used in this chapter:

(1) The term “State water pollution control agency” means the State agency designated by the Governor having -
responsibility for enforcing State laws relating to the abatement of pollution.

(2) The term “interstate agency” means an agency of two or more States established by or pursuant to an agree-
ment or compact approved by the Congress, or any other agency of two or more States, having substant1a1
powers or dutles pertaining to the control of pollution as determined and approved by the Administrator.

(3) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, .and the Trust Territory of
the Pacific Islands. »

(4) The term “municipality” means a city, town, borough, county, parish, district, association, or other public
body created by or pursuant to State law and having jurisdiction over disposal of sewage, industrial wastes, or
other wastes, or an Indian tribe or an authorized Indian tribal organization, or a de51°nated and approved man-
agement agency under section 1288 of this title.

(5) The term “person” means an individual, corporation, partnership, association, State, municipality, commis-
sion, or political subdivision of a State, or any interstate body. :

(6) The term “pollutant” means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment,
“rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. This term does not
mean (A) “sewage from vessels or a discharge incidental to the normal operation of a vessel of the Armed
Forces” within the meaning of section 1322 of this title; or (B) water, gas, or other material which is injected in-
to a well to facilitate production of oil or gas, or water derived in association with oil or gas production and dis-
posed of in a well, if the well used either to facilitate production or for disposal purposes is approved by author-
ity of the State in which the well is located, and if such State determines that such injection or disposal will not
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result in the degradation of ground or surface water resources.

(8) The term “territorial seas” means the belt of the seas measured from the line of ordinary low water along that
portion of the coast which is in direct contact with the open sea and the line marking the seaward limit of inland
waters, and extending seaward a distance of three miles.

(9) The term “contiguous zone” means the entire zone established or to be established by the United States under
article 24 of the Convention of the Territorial Sea and the Contiguous Zone.

(10) The term “ocean” means any portion of the high seas beyond the contiguous zone.

(11) The term “effluent limitation” means any restriction established by a State or the Administrator on quantit-
ies, rates, and concentrations of chemical, physical, biological, -and other constituents which are discharged from
point sources into navigable waters, the waters of the contiguous zone, or the ocean, including schedu]es of
compliance. -

(12) The term “discharge of a pollutant” and the term “discharge of pollutants” each means (A) any addition of
any pollutant to navwable waters from any. point source, (B) any addition of any pollutant to the waters of the
contiguous zone or the ocean from any point source other than a vessel or other floating craft.

(13) The term “toxic pollutant” means those pollutants, or combinations of pollutants, including disease-causing &

agents, which after discharge and upon exposure, ingestion, inhalation or assimilation into any organism, either
directly from the environment or indirectly by ingestion through food chains, will, on the basis of information

available to the Administrator, cause death, disease, behavioral abnormalities, cancer, genetlc mutations;”
physiological malfunctions (including malfunctions in reproductlon) or physical deformatlons m such organ-

isms or their offsprmg

(14) The term “point source” means any discernible, confined and discrete conveyance, including but not limited
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal
feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged. This term

-does not include agricultural stormwater discharges and return flows from irrigated agriculture.

(15) The term “biological monitoring” shall mean the determination of the effects on aquatic life, including ac-
cumulation of pollutants in tissue, in receiving waters due to the discharge of pollutants (A) by techniques and

procedures, including sampling of organisms representative of appropriate levels of the food chain appropriate

to the volume and the physical, chem1ca1 and biological characteristics of the effluent, and (B) at approprlate ‘

frequencies and locations.
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(16) The term “discharge” when used without qualification includes a discharge of a pollutant, and a discharge
of pollutants.

quence of actions or operations leading to compliance with an effluent limitation, other 11m1tat10n prohibition,
or standard

(18) The term “industrial user” means those industries identified in the Standard Industrial Classification Manu-
al, Bureau of the Budget, 1967, as amended and supplemented, under the category of “Division D-
-Manufacturing” and such other classes of significant waste producers as, by regulation, the Administrator
deems appropriate.

(19) The term “pollutlon” means the man-made or man-induced alteration of the chemical, physical, biological,
and radiological integrity of water.

(20) The term “medical waste” means isolation wastes; infectious agents; human blood and b]dod'products;
pathological wastes; sharps; body parts; contaminated bedding; surgical wastes and potentially contaminated
laboratory wastes; dialysis wastes; and such additional medical items as the Administrator shall prescribe by
regulation.

(21) Coastal recreation waters
(A) In general

The term “coastal recreation waters” means--
(i) the Great Lakes; and

(i) marine coastal waters (mcludmo coastal estuanes) that are designated under section 1313(0) of th1s
title by a State for use for swimming, bathing, surfing, or similar water contact activities. .

(B) Exclusions

The term “coastal recreation waters” does not include--
(i) inland waters; or

(i) waters upstream of the mouth of a river or stream having an unimpaired natural connection with the
_open sea.
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(22) Floatable material

(A) In general

“The term “floatable material” means érrlyhfdféign'méfterr that Iﬁay float or remain §ﬁ$peﬂded in the water column.
(B) Inclusions
The term “floatable material” includes--

(i) plastic;

(ii) aluminum cans;

(iii) wqod products;

@iv) botﬂes; and

(v) paper products.

(23) Pathogen indicator

The term “pathogen indicator” means a substance that indicates the potential for human infectious disease. -

(24) Oil and gas exploration and production -

- The term “oil and gas exploration, production, processing, or treatment operations or transmission facilities”
means all field activities or operations associated with exploration, production, processing, or treatment opera-
tions, or transmission facilities, including activities necessary to prepare a site for drilling and for the move-
ment and placement of drilling equipment, whether or not such field activities or operations may be. con-
sidered to be constructlon activities.

(25) Recreational vessel

(A) In general”

The term “recreational vessel” means any vessel that is-~

(i) manufactured or used primarily for pleasure; or
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(ii) leased, rented, or chartered to a person for the pleasure of that person.

(B) Exclusion

The term “recreational vessel” does not include a vessel that is subject to Coast Guard inspection and that--
(i) is engaged in commercial use; or
(ii) carries paying passengers.

CREDIT(S)
(June 30, 1948, c. 758, Title V, § 502, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 886, and amended
Dec. 27, 1977, Pub.L. 95-217, § 33(b), 91 Stat. 1577; Feb. 4, 1987, Pub.L. 100-4, Title V, §§ 502(a), 503, 101
Stat. 75; Nov. 18, 1988, Pub.L. 100-688, Title III, § 3202(a), 102 Stat. 4154; Feb. 10, 1996, Pub.L. 104-106,
Div. A, Title III, §323(c)(3), 110 Stat. 259; Oct. 10, 2000, Pub.L. 106-284, § 5, 114 Stat 875; Aug. 8, 2005,
Pub.L. 109-58, Tltle I, § 323, 119 Stat. 694; July 29, 2008, PubL 110-288, § 3, 122 Stat. 2650.)
Current through P.L. 112-24 approved 7-26-11
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" revisions or modifications to the forms; or forms
‘approved by EPA for use in “approved States,” in-

Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter 1. Environmental Protection Agency

(Refs & Annos)

Subchapter D. Water Programs
Ng Part 122, EPA  Administered Permit
Programs: the National Pollutant Dis-

charge Elimination System (Refs & An- nos)
Ng Subpart A. Definitions and. General
Program Requirements
= § 122.2 Definitions.

The following definitions apply to Parts 122, 123,
and 124. Terms not defined in this section have the
meaning given by CWA. When a defined term ap-
pears in a definition, the defined term is sometimes

. placed in quotation marks as an aid to readers.

Administrator means the . Administrator of the
United States Environmental Protection Aoency, or
an authorlzed representative.

Animal feeding operation is defined at § 122.23.

Applicable standards and limitations means all
State, interstate, and federal standards and limita-
tions to which a “discharge,” a “sewage sludge use
or disposal practice,” or a related activity is subject
under the CWA, including “effluent limitations,”
water quality standards, standards of performance,
toxic effluent standards or prohibitions, “best man-
agement practices,” pretreatment standards, .and
“standards for sewage sludge use or disposal” under
sections 301, 302, 303, 304, 306, 307, 308, 403 and
405 of CWA.

Application means the EPA standard national forms

for applying for a permit, including any additions,

cluding any approved modifications or revisions.

Approved program or approved State means a State
or interstate program which has been approved or
authorized by EPA under Part 123.

Aquaculture project is defined at § 122.25.

Average monthly discharge limitation means the
highest allowable average of “daily discharges”
over a calendar month, calculated as the sum of all
“daily discharges™ measured during a calendar
month divided by the number of “daily discharges”
measured during that month.

Average weekly discharge limitation means the
highest allowable average of “daily discharges”

over a calendar week, calculated as the sum of all .

“daily discharges” measured during a calendar

‘week divided by the number of “dally dlscharoes”

measured during that week

Best management practices (“BMPs”) means sched-

ules of activities, prohibitions of practices, main-

tenance procedures, and othér managemeént prac-.

tices to prevent or reduce the. pollution of “waters
of the United States.” BMPs also include treatment
requirements, operating procedures, and - practices
to control plant site runoff, spillage or leaks, sludge
or waste disposal, or drainage from raw material
storage. -

BMPs means “best management practices.”

Bypass is defined at § 122.41(m).

Class I sludge management facility means any
POTW identified under 40 CFR 403.8(a) as being
required to have an approved pretreatment program
(including such POTWs located in a State that has
elected to assume local program responsibilities
pursuant to 40 CFR 403.10(e)) and any other treat-
ment works treating domestic sewage classified as a
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Class I sludge management facility by the Regional
Administrator, or, in the case of approved State
programs, the Regional Administrator in conjunc-
tion with the State Director, because of the poten-

tial-for -its-sludge ~use -or--disposal-practices=to- ad==-—=-==:

versely affect public health and the environment.

Concentrated animal feeding operétion is defined at
§ 122.23.

Conceﬁtrated aquatic animal feeding operation is
defined at § 122.24.

Contiguous zone means the entire zone established
by the United States under Article 24 of the Con-
vention on the Territorial Sea and the Contiguous
Zone.

Continuous discharge means a “discharge” which
occurs without interruption throughout the operat-

ing hours of the facility, except for infrequent shut-
downs for maintenance, process changes, or other -

similar activities.

CWA means the Clean Water Act (formerly re-
ferred to as the Federal Water Pollution Control Act
. or Federal Water Pollution Control Act Amend-
ments of 1972) Pub.L. 92-500,. as amended by
Pub.L. 95-217, Pub.L. 95-576, Pub.L. 96-483 and
.Pub.L. 97-117,33.U.S.C. 1251 et seq.

CWA and regulations means the Clean Water Act
(CWA) ‘and applicable regulations promulgated
thereunder. In the case of an approved State pro-
gram, it includes State program requirements.

Daily discharge means the “discharge of a pollut-
ant” measured during a calendar day or any
24-hour period that reasonably represents the cal-
-endar day for purposes of sampling. For pollutants
with limitations expressed in units of mass, the
“daily discharge” is calculated as the total mass of
the pollutant discharged over the day. For pollut-
ants with limitations expressed in other units of
measurement, the “daily discharge” is calculated as
the average measurement of the pollutant over the
day.

Page 2

- Direct discharge means the “discharge of a pollut-

ant 2

- Director means the Regional Administrator or the

State-Director;-as-the-context-requires;-or-an-author=-
ized representative. When there is no “approved
‘State program,” and there is an EPA administrative
program, ‘“Director” means the Regional Adminis-
trator. When there is an approved State program,
“Director” normally means the State Director. In
some circumstances, however, EPA retains the au-
thority to take certain actions even when there is an
approved State program. (For example, when EPA
has issued an NPDES permit prior to the approval
of a State program, EPA may retain jurisdiction
over that permit after program approval, see §
123.1.) In such cases, the term “Director” means
the Regional Administrator and not the State Dir-
ector.

Discharge when used without qualification means
the “discharge of a pollutant.”

Discharge of a pollutant means:
(a) Any addition of any “polhitant” or combination

of pollutants to “waters of the United States” from
any “point source,” or e :

(b) Any addition of any péilutant or combination of . .

pollutants to the waters of the “contiguous zone” or
the ocean from any point source other than a vessel
or other floating craft which is being used as a-
means of transportation. :

This definition includes additions of pollutants into
waters of the United States from: surface runoff
which is collected or channelled by man; discharges

-through pipes, sewers, or other conveyances owned

by a State, municipality, or other person which do
not lead to a treatiment works; and discharges
through pipes, sewers, or other conveyances, lead-
ing into ' privately owned treatment works. This
term does not include an addition of pollutants by
any “indirect discharger.”

Discharge Monitoring Report (“DMR”) means the
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EPA uniform national form, including any sub-
sequent additions, revisions, or modifications for
the reporting of self-monitoring results by permit-
tees. DMRs must be used by “approved States” as

well“as-by EPA=EPA-will-supply"DMRs-to-any-ap="- -

proved State upon request. The EPA national forms
may be modified to substitute the State Agency
name, address, logo, and other similar information,
as appropriate, in place of EPA's.

DMR means “Discharge Monitoring Report.”

Draft permit means a document prepared under §
124.6 indicating the Director's tentative decision to
issue or deny, modify, revoke and reissue, termin-
ate, or reissue a “permit.” A notice of intent to ter-
minate a permit, and a notice of intent to deny a
permit, as discussed in § 124.5, are types of “draft
permits.” A denial of a request for modification, re-
vocation and reissuance, or termination, as dis-
~cussed in § 124.5, is not a “draft permit.” A
“proposed permit” is not a “draft permit.”

Effluent limitation means any restriction imposed
by the Director on quantities, discharge rates, and
concentrations of  “pollutants”  which. are
“discharged” from “point sources” into “waters of
the United States,” the waters of the “contiguous
zone,” or the ocean.

Efﬂuent 11m1tat1ons ouldelmes means a reculatlon
published by the Administrator under section 304
(b) of CWA to adopt or revise “effluent limita-
tions.”

Environmental Protection Agency (“EPA”) means
' the United States Environmental Protection Agency.

EPA means the United States “Environmental Pro-
tection Agency.”

Facility or activity means any NPDES “point
source” or any other facility or activity (including

land or appurtenances thereto) that is subject to reg-

. ulation under the NPDES program.

Page 3

Federal Indian reservation means all land within the
limits of any Indian reservation under the jurisdic-
tion of the United States Government, notwith~
standing the issuance of any patent, and including

tights=ofsway running through-the reservation; - ===

General permit means an NPDES “permit” issued
under § 122.28 authorizing a category of discharges
under the CWA within a geographical area.

Hazardous substance means any substance desig-
nated under 40 CFR Part 116 pursuant to section
311 of CWA.

Indian country means:

(1) All land within the limits of any Indian reserva-
tion under the jurisdiction of the United States Gov-
ermnment, notwithstanding the issuance of any pat-
ent, and, including rights-of-way running through
the reservation;

(2) All dependent Indian cominunities with the bor-'
ders of the United States whether within the origin-

ally or subsequently- acquired territory thereof, and
whether within or without the limits of a state; and

(3) All Indian allotments, the Indian titles to which
have not been extinguished, = including rights- .
of-way running through the same. o

Indian Tribe means any Indian Tr1be band group,
or community recognized by the Secretary- of - the -
Interior. and exercising governmental authorlty over
a Federal Indian reservation.

Indirect discharger means a nondomestic discharger -
introducing “pollutants” to a “publicly owned treat-
ment works.”

Individﬁal control strategy is defined at 40 CFR
123.46(c).

Interstate agency means an agency of two or more
States established by or under an agreement or
compact approved by the Congress, or any other

" agency of two or more States having substantial
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powers or duties pertaining to the control of pollu-
tion as determined and approved by the Adminis-
trator under the CWA and regulations.

’ Maj‘or"faci‘lity' means-any “NPDE S‘“4‘faCi‘litY“’Or’“a'Ctin’“_‘“: .

ity”” classified as such by the Regional Administrat-
or, or, in the case of “approved State programs,” the
Regional Administrator in conjunction with the
State Director.

Maximum daily discharge limitation means the
highest allowable “daily discharge.”

Municipal separate storm sewer system is defined
at § 122.26 (b)(4) and (b)(7).

Municipality means a city, town, borough, county,
parish, district, association, or other public body
created by or under State law and having jurisdic-
tion over disposal of sewage, industrial wastes, or
other wastes, or an Indian tribe or an authorized In-
dian tribal organization, or a designated and ap-
proved management agency under section 208 of
CWA.

National Pollutant Discharge' Elimination System
(NPDES) means the national program for issuing,

modifying, revoking and reissuing, terminating, . .-

monitoring and enforcing permits, and imposing
and enforcing pretreatment requirements, under
sections 307, 402, 318, and 405 of CWA. The term
mcludes an approved prooram

New dlscharoer means any bu11d1ng, stricture, fa-
cility, or mstallatlon

- (a) From which there is or may be a “discharge of

pollutants;”

(b) That did not commence the “discharge of pol-
lutants” at a particular “site” prior to August 13,
1979; '

(c) Which is not a “new source;” and

(d) Which has never received a finally effective
NDPES permit for discharges at that “site.”
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This definition includes an “indirect discharger”
which commences discharging into “waters of the
United States” after August 13, 1979. It also in-
cludes any existing mobile point source (other than

an—offshore= or--coastal ~oil ~and —gasexploratory "

drilling rig or a coastal oil and gas developmental
drilling rig) such as a seafood processing rig, sea-
food processing vessel, or aggregate plant, that be-
gins discharging at a “site” for which it does not
have a permit; and any offshore or coastal mobile
oil and gas exploratory drilling rig or coastal mo-
bile oil and gas developmental drilling rig that com-
mences the discharge of pollutants after August 13,
1979, at a “site” under EPA's permitting jurisdic-
tion for which it is not covered by an individual or
general permit and which is located in an area de-
termined by the Regional Administrator in the issu-
ance of a final permit to be an area or biological
concern. In determining whether an area is -an area
of biological concern, the Regional Administrator
shall cons1der the factors specified in 40 CFR
125. 112(a)(1) through (10).

An offshore or coastal mobile exploratory drilling
rig or coastal mobile developmental drilling rig will
be considered a “new discharger” only for the dura-
tion of its discharge in an area of biological con-

‘cern.

New source means any building, structure, facility,
~or installation from which there is or may be a
“discharge of pollutants,” the construction of which

commenced

(a) After promuioaﬁon of standards of performance
under section 306 of CWA which are apphcable to
such source, or :

®) After'proposal of standards of performance in

accordance with section 306 of CWA which are ap-

plicable to such source, but only if the standards are -

promulgated in accordance with section 306 within
120 days of their proposal. :

NPDES means “National Pollutant Discharge Elim-
ination System.”
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Owner or operator means the owner or operator of

any “facility or activity” subject to regulation under

the NPDES program.

~“Permit-means—an -authorization;-license; “or “equival=——"

ent control document issued by EPA or an
“approved State” to implement the requirements of
this part and Parts 123 and 124. “Permit” includes
an NPDES “general permit” ( § 122.28). Permit
does not include any permit which has not yet been
the subject of final agency action, such as a “draft
permit” or a “proposed permit.”

Person means an individual, association, partner-
ship, corporation, municipality, State or Federal
agency, or an agent or employee thereof.

Point source means any discernible, confined, and
discrete conveyance, including but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, dis-
- crete fissure, container, rolling stock, concentrated
animal feeding operation, landfill leachate collec-

tion system, vessel or other floating craft from.

which pollutants are or may be discharged. This
term does not include return flows from irrigated
agriculture or agricultural storm water runoff. (See
§ 122.3).

Pollutant means dredged spoil, solid waste, inciner-
ator residue, filter ‘backwash, -sewage; garbage,

sewage sludge, munitions, chemical wastes, biolo- -

gical materials, radioactive materials (except those
regulated under the Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011 et seq.)), heat, wrecked
or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste " dis-
charged into water. It does not mean: :

(a) Sewage from vessels; or

(b) Water, gas, or other material which is injected
into a well to facilitate production of oil or gas, or
water derived in association with oil and gas pro-
duction and disposed of in a well, if the well used
either to facilitate production or for disposal pur-
poses is approved by authority of the State in which
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the well is located, and if the State determines that
the injection or disposal will not result in the de-
gradation of ground or surface water resources.

ic Energy Act are those encompassed in its defini-
tion of source, byproduct, or special nuclear materi-
als. Examples of materials not covered include radi-
um and accelerator-produced isotopes. See Train v.
Colorado Public Interest Research Group, Inc., 426
U.S. 1 (1976).
POTW is defined at § 403.3 of this chapter.
Primary industry category means any industry cat-
egory listed in the NRDC settlement agreement
(Natural Resources Defense Council et al. v. Train,
8 ERC 2120 (D.D.C. 1976), modified 12 E.R.C.
3 (D.D.C. 1979)); also listed in Appendix A of
Part 122.

Privately owned treatment works means any device
or system which is (a) used to treat wastes from any
facility whose operator is not the operator of the
treatment works and (b) not a “POTW.”

Process wastewater means any water which, during

manufacturing or processing, comes into direct con- .

“NOTE:"Radioactive materials“covered by the Atom="""""""""""~

tact with or results from the production or use of. .. <.

any raw material, intermediate product, finished .- -

product, byproduct, or waste product.

Proposed permit means a State NPDES “permit” -

prepared after the close of the public comment peri-

od (and, when applicable, any public hearing and-

administrative appeals) which is sent to EPA for re-

view before final issuance ‘by the State.: A R

“proposed permit” is not a “draft permit.”

Publicly owned treatment works is defined at 40
CFR 403.

Recommencing discharger means a source which

recommences discharge after terminating opera- .

tions.

Regional Administrator means the Regional ‘Ad-
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ministrator of the appropriate Regional Office of
the Environmental Protection Agency or the author-
ized representative of the Regional Administrator.

medial measures included in a “permit”, including
an enforceable sequence of interim requirements
(for example, actions, operations, or milestone
events) leading to compliance with the CWA and
regulations.

Secondary industry category means any industry
category which is not a. “primary industry cat-
egory.”

Secretary means the Secretary of the Army, acting
through the Chief of Engineers.

Septage means the liquid and solid material
pumped from a septic tank, cesspool, or similar do-
mestic sewage treatment system, or a holding tank
when the system is cleaned or maintained. '

Sewage from vessels means human body wastes
and the wastes from toilets and other receptacles in-
- tended to receive or retain body wastes that are dis-
charged from vessels and regulated under section

. 312 of CWA, except that with respect to commer-.

cial vessels on the Great Lakes.this term includes
graywater: . For the purposes: of. this definition,
“graywater” means galley, bath, and shower water.

-Sewage Sludge means any solid, semi-solid, or li- °
quid residue removed during the treatment of muni-
cipal waste water or domestic sewage. Sewage
sludge includes, but is not limited to, solids re-
moved during primary, secondary, or advanced
waste water treatinent, scum, septage, portable toi-
let pumpings, type III marine sanitation device
pumpings (33 CFR Part 159), and sewage sludge
products. Sewage sludge does not include grit or
‘'screenings, or ash generated during the incineration
of sewage sludge.

Sewage sludge use or disposal practice means the
collection, storage, treatment, transportation, pro-
cessing, monitoring, use, or disposal of sewage
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sludge.

Silvicultural point source is defined at § 122.27.

Sche’dule" of “compliance “means ~a“scheduleof re-—"~""Site means the landor ~water ~area where any

“facility or activity” is physically located or con-
ducted, including adjacent land used in connection
with the facility or activity.

Sludge-only facility means any “treatment works
treating domestic sewage” whose methods of
sewage sludge use or disposal are subject to regula-
tions promulgated pursuant to section 405(d) of the
CWA and is required to obtain a permit under §

122.10)(2).

Standards for sewage sludge use or disposal means
the regulations promulgated pursuant to section
405(d) of the CWA which govern minimum re-

quirements for sludge quality, management prac- |

. tices, and monitoring and reporting applicable to
sewage sludge or the use or disposal of sewage
sludge by any person.

State means any of the 50 States, the District of
Columbia, Guam, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, the

Commonwealth of ‘the Northern Mariana Islands,-
the Trust Territory of the Pacific Islands, or an.In- .

dian Tribe as defined in these regulations which : =

meets the requirements of § 123.31 of this chapter.

"State Director ‘means the chief administrative -of-
ficer of any State or interstate agency operating an
“approved program,” or the delegated representat-
ive of the State Director. If responsibility is divided

among two or more State- or interstate agencies, - - - -

“State Director” means the chief administrative of- -
ficer of the State or interstate agency authorized to

perform the particular procedure or function to
which reference is made.

State/EPA Agreement means an agreement between-

the Regional Administrator and the State which co-
ordinates EPA and State activities, responsibilities
and programs including those under CWA pro-
grams. '
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Storm water is defined at § 122.26(b)(13).

Storm water discharge associated with industrial
act1v1ty is defined at§ 122 26(b)(14)

Total d1ssolved sohds means the total d1ssolved
(filterable) solids as determined by use of the meth-
od specified in 40 CFR Part 136.

Toxic pollutant means any pollutant listed as toxic
under section 307(a)(1) or, in the case of “sludge
use or disposal practices,” any pollutant identified
in regulations implementing section 405(d) of the
CWA.

Treatment works treating domestic sewage means a
POTW or any other sewage sludge or waste water
treatment devices or systems, regardless of owner-
ship (including federal facilities), used in the stor-
age, treatment, recycling, and reclamation of muni-
cipal or domestic sewage, including land dedicated
for the disposal of sewage sludge. This definition
does not include septic tanks or similar devices. For
purposes of this definition, “domestic- sewage” in-
cludes waste and waste water from humans or

household operations that are discharged to or oth-

erwise enter a treatment works. In States where

".there is.no -approved State sludge management pro-

http://web2.westlaw.com/print/printstream.aspx ’mt=365& pri=HTMLE& vr=2.0&destinati...

gram under section 405(f) of the CWA, the Region-

al Administrator may designate any person subject:

to the standards for sewage sludge use and disposal
in 40 CFR Part 503 as a “treatment works treating
domestic sewage,” where he -or she finds that there
is a potential for adverse effects on public health
and the environment from poor sludge quality or

. poor sludge handling, use or disposal practices, or :
where he or she finds that such designation is ne- - - °

cessary to ensure that such person is in compliance
with 40 CFR Part 503.

TWTDS means “treatment works treating domestlc
sewage.”

Upset is defined at § 122.41(n).

Variance means any mechanism or provision under
section 301 or 316 of CWA or under 40 CFR Part

Page 7

125, or in the applicable “effluent limitations
guidelines” which allows modification to or waiver
of the generally applicable effluent limitation re-
quirements or time deadlines of CWA. This in-

- cludes--provisions-which=allow--the--establishment-of-=---- S

alternative limitations based on fundamentally dif-
ferent factors or on sections 301(c), 301(g), 301(h),
301@), or 316(a) of CWA.

Waters of the United States or waters of the U.S.
means:

(a) All waters which are currently used, were used
in the past, or may be susceptible to use in inter-
state or foreign commerce, including all waters

. which are subject to the ebb and flow of the tide;

(b) All interstate waters, interstate

“wetlands;”

including -

(c) All other waters such as intrastate lakes, rivers,
streams (including intermittent streams), mudflats,
sandflats, “wetlands,” sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds the use; de-
gradation, or ‘destruction of which would affect or
could affect interstate or foreign commerce mclud—
ing any such waters:

. (1) Which are or could be used by interstate or for— e e
.eign travelers for recreational or other purposes; :

* (2) From which fish or shelifish are or could be

taken and sold in interstate or foreign commerce; or -

(3) Which are used or could be used for industrial
purposes by industries in interstate commerce;

(d) All impoundments of waters otherw1se deﬁned
as waters of the United States under this definition;

(e) Tributaries of waters identified in paragraphs (a)
through (d) of this definition;

(f) The territorial sea; and
(g) “Wetlands” adjacent to waters (other than wa-

ters that are themselves wetlands) identified in
paragraphs (a) through (f) of this definition.
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Waste treatment systems, including treatment ponds [48 FR 39619, Sept. 1, 1983; 50 FR 6940, 6941,

or lagoons designed to meet the requirements of Feb. 19, 1985; 54 FR 254, Jan. 4, 1989; 534 FR

CWA (other than cooling ponds as defined in 40 . 18781, May 2, 1989; 54 FR 23895, June 2, 1989;

CFR § 423.11(m) which also meet the criteria of 58 FR 45037, Aug. 25, 1993; 58 FR 67980, Dec.
thisdefinition)-are-not-waters-of“the-United*Statess==22:"1993;~ 64" FR-42462; Aug:4;"1999;764"FR-43426 —= s
This exclusion applies only to manmade bodies of , Aug. 10, 1999; 65 FR 30905, May 15, 2000]

water which neither were originally created in wa-
ters of the United States (such as disposal area in

wetlands) nor resulted from the impoundment of SOURCE: 45 FR 33418, May 19, 1980, as
waters of the United States. [See Note 1 of this sec- amended at 48 FR 14153, Apr. 1, 1983, unless oth-
tion.] Waters of the United States do not include erwise noted. ’

prior converted cropland. Notwithstanding the de-
termination of an area's status as prior converted

cropland by any other federal agency, for the pur- - AUTHORITY: The Clean Water Act, 33 U.S. C
poses of the Clean Water Act jurisdiction remains 1251 et seq.

with EPA.

Wetlands means those areas that are inundated or 40C.F.R. §122.2 40 CFR § 122.2

saturated by surface or groundwater at a frequency

and duration sufficient to support, and that under Current through August 19, 2011; 76 FR 52145.
normal circumstances do support, a prevalence of

vegetation typically adapted for life in saturated © 2011 Thomson Reuters

soil - conditions. Wetlands generally include END OF DOCUMENT

swamps, marshes, bogs, and similar areas.

Whole effluent toxicity means the aggregate toxic
effect of an efﬂuent measured directly by a tox1c1ty
’test : s

. Note: At 4s. FR 48620 July 21, 1980, the Env1r-
onmental Protection Agency suspended until fur-
ther notice in § 122.2, the last sentence, beginning
“This exclusion apphes - in the definition of
“Waters of the United States.” This revision contin-
ues that suspension. [FN1]

[FN1] Editorial note: The words “This re-
vision” refer to the document published at
48 FR 14153, Apr. 1, 1983.

(Authority: Clean Water Act (33 U.S.C. 1251 et
seq.), Safe Drinking Water Act (42 U.S.C. 300f et
seq.), Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 US.C.
6901 et seq.))
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waters of the United States. This designation may
include a discharge from any conveyance or. system

Code of Federal Regulations Currentness
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs
& Annos)
Subchapter D. Water Programs
SglPart 122. EPA Administered Permit. Pro-
grams: the National Pollutant Discharge Elim-
ination System (Refs & Annos)
Sgl Subpart B. Permit Application and Special
NPDES Program Requirements
= § 12226 Storm water discharges
(applicable to State NPDES programs,
see § 123.25).

<For statute(s) affecting validity, see: The Clean Water
Act, 33 USCA § 1251 et seq.>

(a) Permit requirement.

(1) Prior to October 1, 1994, discharges composed
entirely of storm water shall not be required to ob-
tain a NPDES permit except:

(i) A discharge with' respect to which a permit has
been issued prior to February 4, 1987;

(ii) A discharge associated with industrial activity
(see § 122.26(a)(4));

(i) A discharge ﬁ'om a large municipal separate
storm sewer system;

(iv) A discharge from a medium municipal separate
storm sewer system,;

(v) A discharge which the Director,” or in States
with approved NPDES programs, either the Direct-
or or the EPA Regional Administrator, determines

to contribute to a violation of a water quality stand-

ard or is a significant contributor of pollutants to

of “conveyances used for collecting and conveying
storm water runoff or a system of discharges from
municipal separate storm sewers, except for those
discharges from conveyances which do- not require
a permit under paragraph (a)(2) of this section or
agricultural storm water runoff which is exempted
from the definition of point source at § 122.2.

The Director may designate discharges from muni-
cipal separate storm sewers on a system-wide or
jurisdiction-wide basis. In making this determina-
tion the Director may consider the following factors:

(A) The location of the discharge with respect
to waters of the United States as defined at 40
CFR 122.2. .

(B) The size of the discharge;

" (C) The quantity and nature of the pollutants
discharged to waters of the United States; and

(D) Other relevant factors.

(2) The Director may not require a permit for dis-
charges of storm water runoff from the following:

(i) Mining operations composed entirely of flows
which are from conveyances or systems of convey-
ances (including but not limited to pipes, conduits,
ditches, and channels) used for collecting and con-
veying precipitation runoff and which are not con- .

" taminated by contact with or that have not come in-

to contact with, any overburden, raw material, in-
termediate products, finished product, byproduct, or.
waste products located on the site of such opera-
tions, except in accordance with paragraph
(c)(1)(iv) of this section.

(ii) All field activities or operations associated with
oil and gas exploration, production, processing, or
treatment operations or transmission facilities, in-
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cluding activities necessary to prepare a site for
drilling and for the movement and placement of
drilling equipment, whether or not such field activ-
ities or operations may be considered to be con-

Page 2

separate storm sewer which is part of a large or me-
dium municipal separate storm sewer system must
either:

e gtrction-activities; -except-in-accordance-with=para==----

graph (c)(1)(iii) of this section. Discharges of sedi-
ment from construction activities associated with
oil and gas exploration, production, processing, or
treatment operations or transmission facilities are
not subject to the provisions of paragraph
(c)(D)(ii)(C) of this section.

Note to paragraph (a)(2)(ii): EPA encourages operat-
ors of oil and gas field activities or operations to imple-
ment and maintain Best Management Practices (BMPs)
to minimize discharges of pollutants, including sedi-
ment, in storm water both during and after construction
“activities to help ensure protection of surface water
quality during storm events. Appropriate controls would
be those suitable to the site conditions and consistent
with generally accepted engineering design criteria and
manufacturer specifications. Selection of BMPs could
also be affected by seasonal or climate conditions.

(3) Large and medium municipal separate storm
sewer systems.

(i) Permits must be obtained for all discharges from
large and medium municipal separate storm sewer
systems. - .

(ii) The Director may either issue one system-wide
permit covering all discharges -from municipal sep-
arate storm sewers within a large or medium muni-
cipal storm sewer system or issue distinct permits
for appropriate categories of discharges within a
large or medium municipal separate storm sewer
system including, but not limited to: all discharges

- owned or operated by the same municipality; loc-
ated within the same jurisdiction; all discharges
within a system that discharge to the same water-
shed; discharges within a system that are similar in
nature; or for individual discharges from municipal
separate storm sewers within the system.

(iii) The operator of a discharge from a municipal

==(:A)-Participate-in-a-permit-application (to-be-a====-sessa

permittee or a co-permittee) with one or more
other operators of discharges from the large or
medium municipal storm sewer system which
covers all, or a portion of all, discharges from
the municipal separate storm sewer system;

(B) Submit a distinct permit application which
only covers discharges from the municipal sep-
arate storm sewers for which the operator is re-
sponsible; or

(C) A regional authority may be responsible for
submlttmo a permit apphcatlon under the fol-
lowing guldehnes

(1) The regional authority together with
co-applicants shall have authority over a
storm water management program that is
in existence, or shall be in existence at the
time part 1 of the application is due;

(2) The permit applicant or co-applicants
shall establish - their. ability “to make a
timely submission.of part 1 .and .part 2.of -
the municipal application; :

(3) Each of the operators of municipal sep-
arate storm sewers within the systems de-
scribed in' paragraphs (b)(4)(), (ii), and
(iii) or (b)(7)(D), (ii), and (iii) of this sec-
tion, that are under the purview of the des- .
ignated regional authority, shall comply
with the application requirements of para-
graph (d) of this section.

(iv) One permit application may be submitted for
all or a portion of all municipal separate storm sew-
ers within adjacent or interconnected large or medi-
um municipal separate storm sewer systems. The
Director may issue one system-wide permit cover-
ing all, or a portion of all municipal separate storm
sewers in adjacent or interconnected large or medi-
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um municipal separate storm sewer systems.

(v) Permits for all or a portion of all discharges
from large or medium municipal separate storm

jurisdiction-wide, watershed or other basis may
specify different conditions relating to different dis-
charges covered by the permit, including different
management programs for different drainage areas
which contribute storm water to the system.

(vi) Co-permittees need only comply with permit
conditions relating to discharges from the municip-
al separate storm sewers for which they are operat-
ors.

(4) Discharges through large and medium municip-
al separate storm sewer systems. In addition to
meeting the requirements of paragraph (c) of this
section, an operator of a storm water discharge as-
sociated with industrial activity which discharges
through a large or medium municipal separate
storm sewer system shall submit, to the operator of
the municipal separate storm sewer system receiv-
ing the discharge no later than May 15, 1991, or
180 days prior to commencing such discharge: the
name of the facility; a contact person and phone
number; the location of the discharge; a .description,
including Standard Industrial - Classification, . which
best reflects the -principal products or .services
provided by each facility; and any existing NPDES
permit number. '

(5) Other municipal separate storm sewers. The
Director may issue permits for municipal separate
storm sewers that ‘are designated under paragraph
- (a)(1)(v) of this section on a system-wide basis, jur-
isdiction-wide basis, watershed basi$ or other ap-
propriate basis, or may issue permits for individual
discharges. '

(6) Non-municipal separate "storm sewers. For
storm water discharges associated with industrial
activity from point sources which discharge
through a non-municipal or non-publicly owned
separate storm sewer system, the Director, in his

sewer—systems--that--are—issued—on~a-system-wide;=-=========--
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discretion, may issue: a single NPDES permit, with
each discharger a co-permittee to a permit issued to
the operator of the portion of the system that dis-
charges into waters of the United States; or, indi-
vidual-permits-to-each-discharger-of-storm-water-as-=
sociated with industrial activity through the non-
municipal conveyance system.

(i) All storm water discharges associated with in-
dustrial activity that discharge through a storm wa-

© ter discharge system that is not a municipal separate

storm sewer must be covered by an individual per-
mit, or a permit issued to the operator of the portion
of the system that discharges to waters of the
United States, with each discharger to the non-
municipal conveyance a co-permittee to that permit.

(i) Where there is more than one operator of a
single system of such conveyances, all operators of
storm water discharges associated with industrial
activity must submit applications.

(ili) Any permit covering more than one operator

shall identify the effluent limitations, or other per-
mit conditions, if any, that apply to each operator.

(7) Combined sewer systems. Conveyances that

discharge storm water runoff combined with muni-: .= -
cipal sewage are point sources that must obtain NP-. « - ...
DES permits in accordance with the procedures of § - - -

122.21 and are not subject to the provisions of this
section.

(8) Whether a discharge from a municipal separate

storm sewer is or is not subject to regulation under

this section shall have no bearing on whether the
owner or operator of the discharge is eligible for
funding under title II, title III or title VI of the
Clean Water Act. See 40 CFR part 35, subpart I,
appendix A(b)H.2.j.

(9)(i) On and after October 1, 1994, for discharges
composed entirely of storm water, that are not re-
quired by paragraph (a)(1) of this section to obtain
a permit, operators shall be required to obtain a NP-
DES permit only if:
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(A) The discharge is from a small MS4 re-
quired to be regulated pursuant to § 122.32;

(B) The discharge is a storm water discharge

suant to paragraph (b)(15) of this section;

(C) The Director, or in States with approved
NPDES programs either the Director or the
EPA Regional Administrator, determines that
storm water controls are needed for the dis-
charge based on wasteload allocations that are
part of “total maximum daily loads” (TMDLs)
that address the pollutant(s) of concern; or

(D) The Director, or in States with approved
NPDES programs either the Director or the
EPA Regional Administrator, determines that
the discharge, or category of discharges within
a geographic area, contributes to a. violation of
a water quality standard or is a significant con-
tributor of pollutants to waters of the United
States.

(ii) Operators of small MS4s designated pursuant to
paragraphs  (2)O)(D)(A),  @O))(C),  and
(@)(9)(i)(D) of this section shall seek .coverage un-
" der an NPDES permit in accordance with §§ 122.33

through  122.35.  Operators - of:" non-municipal .. . s

sources  designated - ~pursuant . .to . .paragraphs

@O)HB), (@)E(C), and (2)O)A(D) of this

section shall seek coverage under an NPDES permit -

in accordance with paragraph (c)(1) of this section.

(iii) Operators of storm water discharges designated
purstiant to paragraphs (a)(9)(i)(C) and (a)(9)(i)(D)
" of this section shall apply to the Director for a per-
mit within 180 days of receipt of notice, unless per-
mission for a later date is granted by the Director
(see § 124.52(c) of this chapter).

(b) Definitions.

(1) Co-permittee means a permittee to a NPDES
permit that is only responsible for permit conditions
relating to the discharge for which it is operator.

~associated--with-small-construction-activity-pur==-—--==

40 C.FR. § 122.26 : o Page 4

(2) Illicit discharge means any discharge to a muni-
cipal separate storm sewer that is not composed en-
tirely of storm water except discharges pursuant to
a NPDES permit (other than the NPDES permit for

discharges-from~the-municipal--separate=storm=gew=-=—-—===

er) and discharges resulting from fire fighting activ~
ities.

(3) Incorporated place means the District of
Columbia, or a city, town, township, or village that
is incorporated under the laws of the State in which
it is located.

(4) Large municipal separate storm sewer system
means all municipal separate storm sewers that are
either:

(i) Located in an incorporated place with a popula-
tion of 250,000 or more as determined by the 1990
Decennial Census by the Bureau of the Census
(Appendix F of this part); or

(if) Located in the counties listed in appendix H,
except municipal separate storm sewers that are
located in the incorporated places, townships or
towns within such counties; or

(iii) Owned or operated by a municipality.. other.~.~ .=
than those described in paragraph (b)(4)(i) or (ii)-of --.iv <=+
this section and that are designated by the Director. . .

as part of the large or medium municipal separate
storm sewer system due to the interrelationship

between the discharges of the designated storm

sewer and the discharges from municipal separate
storm sewers described under paragraph (b)(4)(i) or
(ii) of this section. In making this determination the
Director may consider the followmo factors: -

(A) Physical interconnections between the mu-
nicipal separate storm sewers;

(B) The location of discharges from the desig-
nated municipal separate storm sewer relative
to discharges from municipal separate storm
sewers described in paragraph (b)(4)(i) of this
section; '
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(C) The quantity and nature of pollutants dis-
charged to waters of the United States;

(D) The nature of the receiving waters; and

within such counties; or

(iii) Owned or operated by a niunicipality other
than those described in paragraph (b)(7)(i) or (ii) of

(E) Other relevant factors; or

(iv) The Director may, upon petition, designate as a
large municipal separate storm sewer System, muni-
cipal separate storm sewers located within the
boundaries of a region defined by a storm water
management regional authority based on a jurisdic-
tional, watershed, or other appropriate basis that in-
cludes one or more of the systems described in
paragraph (b)(4)(D), (ii), (iii) of this section.

(5) Major municipal separate storm sewer outfall
(or “major outfall”’) means a municipal separate
storm sewer outfall that discharges from a single
pipe with an inside .diameter of 36 inches or more
or its equivalent (discharge from a single convey-
-ance other than circular pipe which is associated
with a drainage area of more than 50 acres); or for
municipal separate storm sewers that receive storm
water from ‘lands zoned for industrial activity
(based on comprehensive zoning plans or the equi-
valent), an outfall that discharges from a single pipe
. with an inside diameter -of 12-inches or more or

from its equivalent (discharge from other than a cir- .

culdr pipe associated with a drainage area of 2 acres
or more). i :

(6) Major outfall means a major municipal separate
storm sewer outfall.

(7) Medium municipal separate storm sewer system
means all municipal separate storm sewers that are
either:

(i) Located in an incorporated place with a popula-
tion of 100,000 or more but less than 250,000, as
determined by the 1990 Decennial Census by the
Bureau of the Census (Appendix G of this part); or

(ii) Located in the counties listed in appendix I, ex-
cept municipal separate storm sewers that are loc-
ated in the incorporated places, townships or towns

~this-section=and=that-are=designated-by-the-Director:==-=—====:

as part of the large or medium municipal separate
storm sewer system due to the interrelationship
between the discharges of the designated storm
sewer and the discharges from municipal separate
storm sewers described under paragraph (b)(7)(i) or
(ii) of this section. In making this determination the
Director may consider the following factors:

(A) Physical interconnections between the mu-
nicipal separate storm sewers;

(B) The location of discharges from the desig-
nated municipal separate storm sewer relative
to discharges from municipal separate storm
sewers described in paragraph (b)(7)(i) of this
section;

(C) The quantity and nature of pollutants dis-
charged to waters of the United States;

(D) The nature of the receiving waters; or

(E) Other relevant factors; or

(iv) The Director may, upon petition, designate as a = -

medium municipal separate storm sewer System,
municipal separate storm sewers located within -the
boundaries of a region defined by a storm water
management regional authority based on a jurisdic-
tional, watershed, or other appropriate basis that in-
cludes one or more of the systems described in
paragraphs (b)(7) (i), (ii), (iii) of this section. :

(8) Municipal separate storm sewer means a con-
veyance or system of conveyances (including roads
with drainage systems, municipal streets, catch
basins, curbs, gutters, ditches, man-made channels,
or storm drains): '

(i) Owned or operated by a State, city, town, bor-
ough, county, parish, district, association, or other
public body (created by or pursuant to State law)
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having jurisdiction over disposal of sewage, indus-
trial wastes, storm water, or other wastes, including
special districts under State law such as a sewer
district, flood control district or drainage district, or

Indian tribal organization, or a designated and ap-
proved management agency under section 208 of
the CWA that discharges to waters of the United
States;

(ii) Designed or used for collecting or conveying
storm water;

(iii) Which is not a combined sewer; and

(iv) Which is not part of a Publicly Owned Treat-
ment Works (POTW) as defined at 40 CFR 122.2.

(9) Outfall means a point source as defined by 40
CFR 1222 at the point where a municipal separate
storm sewer discharges to waters of the United
States and does not include open conveyances con-
necting two municipal separate storm sewers, or
pipes, tunnels or other conveyances which connect
segments of the same stream or other waters of the
United States and are used to convey waters of the
Un1ted States

(10) Overburden means any mater1a1 of any nature

.consolidated or unconsolidated, that overlies a min~
eral deposit, excluding topsoil or similar naturally-
.occurring surface materials that are not d1sturbed
by mining operations. : :

(11) Runoff coefficient means the fraction of total
rainfall that will appear at a conveyance as runoff

(12) Significant mater1als includes, but is not ]un-
ited to: raw materials; fuels; materials such as
solvents, detergents, and plastic pellets; finished
materials such as metallic products; raw . materials
used in food processing or production; hazardous
substances designated under section 101(14) of
CERCLA; any chemical the facility is required to
report pursuant to section 313 of title III of SARA;
* fertilizers; pesticides; and waste products such as
ashes, slag and sludge that have the potential to be

similar-entity;-or=an=Indian—tribe--or-an-authorized:===--=-==- -

released with storm water discharges.

(13) Storm water means storm water runoff, snow
melt runoff and surface runoff and dra1na0e

(14) Storrn water discharge associated with indus-
trial activity means the d1schar0e from any convey-
ance that is used for collecting and conveying storm
water and that is directly related to manufacturing,
processing or raw materials storage areas at an in-
dustrial plant. The term does not include discharges
from facilities or activities excluded from the NP-
DES program under this part 122. For the categor-
ies of industries identified in this section, the term
includes, but is not limited to, storm water dis-
charges from industrial plant yards; immediate ac-

cess roads and rail lines used or traveled by carriers

of raw materials, manufactured products, waste ma-
terial, or by-products used or created by the facility;
material handling sites; refuse sites; sites used for
the application or disposal of process waste waters
(as defined at part 401 of this chapter); sites used
for the storage and maintenance of material hand-
ling equipment; sites used for residual treatment,
storage, or disposal; shipping and receiving areas;
manufacturing buildings; storage areas (including

tank farms) for raw materials, ‘and intermediate and-

final products; and areas where: industrial activity

.has taken place in the past and significant materials
remain and are exposed to storm water. For the pur- .

poses of this paragraph, material handling activities
include storage, loading and unloading, transporta-
tion, or conveyance of any raw material, intermedi-
ate product, final product, by-product or waste
product. The term excludes areas located on plant
lands separate from the plant's industrial activities,

such as office buildings and accompanying parking:

lots as Jong as the drainage from the excluded areas

is not mixed with storm water drained from the

above described areas. Industrial facilities
(including industrial facilities that are federally,
State, or municipally owned or operated that meet
the description of the facilities listed in paragraphs
(b)(14)(i) through (xi) of this section) include those
facilities designated under the provisions of para-
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graph (a)(1)(v) of this section. The following cat- .

egories of facilities are considered to be engaging
in “industrial activity” for purposes of paragraph

)4y

interim status or a permit under subtitle C of RCRA;

(v) Landfills, land application sites, and open
dumps that receive or have received any industrial

(i) Facilities subject to storm water effluent limita-

tions guidelines, new source performance stand-
ards, or toxic pollutant effluent standards under 40
CFR subchapter N (except facilities with toxic pol-
lutant effluent standards which are exempted under
category (xi) in paragraph (b)(14) of this section);

(ii) Facilities classified as Standard Industrial Clas-

sifications 24 (except 2434), 26 (except 265 and

267), 28 (except 283) 29, 311, 32 (except 323), 33,
3441, 373; :

(iii) Facilities classified as Standard Industrial Clas-
sifications 10 through 14 (mineral industry) includ-
ing active or inactive mining operations (except for
areas of coal mining operations no longer meeting
the definition of a reclamation area under 40 CFR
" 434.11(1) because the performance bond issued to
the facility by the appropriate SMCRA authority
has been reléased, or except for areas of non-coal
mining operations which have been released from
applicable State or Federal reclamation require-
*.ments after December 17, 1990) and oil and gas ex-

ploration, production, processing, or treatment op-.
erations, ‘or -transmission facilities "that discharge :
storm water contaminated by contact with or that -

has come into contact with, any overburden, raw
material, intermediate products, finished products,
byproducts or waste products located on the site of
such operations; (inactive mining operations are
mining sites that are not being actively mined, but

which have an identifiable owner/operator; inactive |

mining sites do not include sites where mining
claims are being maintained prior to disturbances
associated with the extraction, beneficiation, or pro-
cessing of mined materials, nor sites where minimal
activities are undertaken for the sole purpose of
maintaining a mining claim);

(iv) Hazardous waste treatment, storage, or disposal
facilities, including those that are operating under

ities descrlbed under this subsectlon) mcludmo
those that are subject to regulation under subtitle D
of RCRA;

(vi) Facilities involved in the recycling of materi-
als, including metal scrapyards, battery reclaimers,
salvage yards, and automobile junkyards, including
but limited to those classified as Standard Industrial
Classification 5015 and 5093;

(vii) Steam electric power generating facilities, in-
cluding coal handling sites;

(viit) Transportation facilities classified as Standard
Industrial Classifications 40, 41, 42 (except
4221-25), 43, 44, 45, and 5171 which have vehicle
maintenance shops, equipment cleaning operations,
or airport deicing operations. Only those portions of
the facility that are either involved in vehicle main-
tenance (including vehicle rehabilitation, mechanic-
al repairs, painting, fueling, and lubrication), equip-
ment cleaning operations, airport deicing opera-

‘tions, or which are. otherwise identified under para-

oraphs (b)(14) (D)—(vii) or (ix)—(xi) .of. th1s sectron |
are associated w1th industrial act1v1ty, T S

(ix) Treatment works treating domestic sewage or
any other sewage sludge or wastewater treatment
device or system, uséd in the storage treatment, re-
cycling, and reclamation of municipal or domestic
sewage, including land dedicated to the disposal of
sewage sludge that are located within the confines
of the facility, with a design flow of 1.0 mgd or
more, or required to have an approved pretreatment
program under 40 CFR part 403. Not included are
farm lands, domestic gardens or lands used for
sludge management where sludge is beneficially re-
used and which are not physically located in the
confines of the facility, or areas that are in compli-
ance with section 405 of the CWA,;
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in accordance with 5 U.S.C 552(a) and 1 CFR
part 51. Copies may be obtained from EPA's
Water Resource Center, Mail Code RC4100,
1200 Pennsylvania Ave., NW., Washington,
DE-20460.~A-copy-is-also-available-for-inspec====-==
tion at the U.S. EPA Water Docket, 1200
Pennsylvania Ave., NW., Washington, DC
20460, or the Office of the Federal Register,
800 N.-Capitol Street N.W. Suite 700, Wash-
ington, DC. An operator must certify to the
Director that the construction activity will take -
place during a period when the value of the
rainfall erosivity factor is less than five; or

(x) Construction activity including clearing, grad-
ing and excavation, except operations that result in
the disturbance of less than five acres of total land
area. Construction activity also includes the dis-

that is a part of a larger common plan of develop-
ment or sale if the larger common plan will ulti-
mately disturb five acres or more;

(xi) Facilities under Standard Industrial Classifica-
tions 20, 21, 22, 23, 2434, 25, 265, 267, 27, 283,
285, 30, 31 (except 311), 323, 34 (except 3441), 35,
36, 37 (except 373), 38, 39, and 4221-25;

(15) Storm water discharge associated with small
construction activity means the discharge of storm
water from:

(B) Storm water controls are not needed based
on a “total maximum daily load” (TMDL) ap-
proved or established by EPA that addresses
the pollutant(s) of concern or, for non-impaired
waters that do not require TMDLs, an equival-
ent analysis that determines allocations for
small construction sites for the pollutant(s) of
concern or that determines that such allocations
are not needed to protect water quality based
on consideration of existing in-stream concen-
trations, expected growth in pollutant contribu-
tions from all sources, and a margin of safety..
For the purpose of this paragraph, the pollut-

(i) Construction activities including clearing, grad-
ing, and excavating that result in land disturbance
of equal to or greater than one acre and less than
five acres. Small construction activity also includes
the disturbance of less than one acre of total land
area that is part of a larger common plan of devel-
opment or sale if the larger common plan will ulti-
mately disturb-equal to or greater than one and less
than five acres. Small construction activity does not

include routine maintenance that -is -performed to . . = ant(s) of concern include- sediment or a -paras:. .. -

meter that addresses sediment -(such  as total:w: ..:..-
suspended solids, turbidity orsiltation) and any...:: ... .
other pollutant that has been identified as a- - "~ -

maintain the original line and-grade, hydraulic ca-
pacity; or original purpose of the facility. The Dir-
ector may waive the otherwise applicable require-
ments in a general permit for ‘a storm water dis-
charge -from construction -activities -that disturb less
than five acres where:

(A) The value of the rainfall erosivity factor
- (“R” in the Revised Universal Soil Loss Equa-
tion) is less than five during the period of con-
struction- activity.. The rainfall erosivity factor
is determined in accordance with Chapter 2 of
Agriculture Handbook Number 703, Predicting
Soil Erosion by Water: A Guide to Conserva-
tion Planning With the Revised Universal Soil
Loss Equation (RUSLE), pages 21-64, dated
January 1997. The Director of the Federal Re-
gister approves this incorporation by reference

cause of impairment of any water body that
will receive a discharge from the construction - -
activity. The operator must certify to the Dir-
ector that the construction activity will take
place, and storm water discharges will occur,
within the drainage area addressed by the TM-
DL or equivalent analysis. .

(ii) Any - other construction activity designated by
the Director, or in States with approved NPDES
programs either the Director or the EPA Regional
Administrator, based on the potential for contribu-
tion to a violation of a water quality standard or for
significant contribution of pollutants to waters of
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the United States.

Exhibit 1 to § 122.26(b)(15).--Summary of Coverage of “Storm Water Discharges Associated with Small Construction
Activity” Under the NPDES Storm Water Program

Automatic Designation: Required Nationwide Coverage - Construction activities that result in a land disturbance of
equal to or greater than one acre and less than five acres.
- Construction activities disturbing less than one acre if part
of a larger common plan of development or sale with a
planned disturbance of equal to or greater than one acre and
less than five acres. (see § 122.26(b)(15)(i).)

Potential Designation: Optional Evaluation and Designation - Construction activities that result in a land disturbance of

by the NPDES Permitting Authority or EPA Regional Ad-  less than one acre based on the potential for contribution to

ministrator. a violation of a water quality standard or for significant

. contribution of pollutants. (see § 122.26(b)(15)(ii).)
Potential Waiver: Waiver from Requirements as Determ- Any automatically designated construction activity where
ined by the NPDES Permitting Authority. ~ the operator certifies: (1) A rainfall erosivity factor of less

than five, or (2) That the activity will occur within an area
where controls are not needed based on a TMDL or, for
non-impaired waters that do not require a TMDL, an equi-
valent analysis for the pollutant(s) of concern. (see §

122.26(b)(15)(1).)
(16) Small municipal separate storm sewer system (iii) This term includes systems similar to separate
means all separate storm sewers that are: storm sewer systems in municipalities, such as sys-

tems at military bases, large hospital or prison com-
. plexes, and highways and other thoroughfares. The
(i) Owned or operated by the United States, a State, term does not include separate storm sewers in very
i city, town, borough, -county,. parish, ‘district, associ~ - 2 discrete areas, such as 1nd1v1dua1 bu11d1n<rs :
ation, or other public'body (created by or.pursuant . e :
to” State law) having . jurisdiction over disposal of - .- ‘ ‘ B N LNplite
sewage, industrial wastes, ‘storm water, “or other © (17) Small MS4 means a small municipal separate
wastes, including special districts under State law storm sewer system. ' :
such' as a sewer district, flood control district or o ’ :
drainage district, or similar entity, or an Indian tribe :
or an authorized Indian tribal organization, or a (18) Municipal separate storm sewer system means

designated and approved management agency under 4 all separate storm sewers that are defined as “large”
section 208 of the CWA that discharges to waters - or “medium” or “small” municipal - separate storm
of the United States. sewer systems pursuant to paragraphs (b)(4), (b)(7),

and (b)(16) of this section, or designated under
: paragraph (a)(l)(v) of this section.
(i) Not defmed as “large” or “medium” municipal
separate storm sewer systems pursuant to para-
graphs (b)(4) and (b)(7) of this section, or desig- (19) MS4 means a mumcxpal separate storm sewer
nated under paragraph (a)(1)(v) of this section. system.
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(20) Uncontrolled sanitary landfill means a landfill
or open dump, whether in operation or closed, that
does not meet the requirements for runon or runoff

controls established pursuant to subtitle D of the

=Solid-Waste-Disposal-Act:—

(c) Application requirements for storm water discharges
associated with industrial activity and storm water dis-
charges associated with small construction activity--

(1) Individual application. Dischargers of storm wa-
ter associated with industrial activity and with
small construction activity are required to.apply for
an. individual permit or seek coverage under a pro-
mulgated storm water general permit. Facilities that
are required to obtain an individual permit, or any
discharge of storm water which the Director is eval-
uating for designation (see 124.52(c) of this
chapter) under paragraph (a)(1)(v) of this section
and is not a municipal storm sewer, shall submit an
NPDES application in accordance with the require-
ments of § 122.21 as modified and supplemented
by the provisions of this paragraph.

. (i) .Except as provided.in-§ 122.26(c)(1)(ii)-(iv), the. : ..
operator of a storm water. discharge associated with . ...
industrial activity subject to this section shall provide: -

* (A) A site map showing topography (or indicat-
ing the outline of drainage areas served by the
outfall(s) covered in the application if a topo-
graphic map is unavailable) of the facility in-
cluding: - each of -its - drainage and discharge
structures; the drainage area of each storm wa-
ter outfall; paved areas and buildings within the
drainage area of each storm water outfall, each
past or present area used for outdoor storage or
disposal of significant materials, each existing
structural control measure to reduce pollutants
in storm water runoff, materials loading and ac-
cess areas, areas where pesticides, herbicides,
soil conditioners and fertilizers are applied,

Page 10

each of its hazardous waste treatment, storage
or disposal facilities (including each area not .
required to have a RCRA permit which is used
for accumulating hazardous waste under 40

'CFR-262:34); ~each-well- where -fluidsfrom -the——————

facility are injected underground; springs, and
other surface water bodies which receive storm
water discharges from the facility;

(B) An estimate of the area of impervious sur-
faces (including paved areas and building
roofs) and the total area drained by each outfall
(within a mile radius of the facility) and a nar-
rative description of the following: Significant
materials that in the three years prior to the
submittal of this application have been treated,
stored .or disposed in a manner to allow expos-
ure to storm water; method of treatment, stor-
age or disposal of such materials; materials
management practices employed, in the three
years prior to the submittal of this application,
to. minimize contact by these materials with
storm water runoff; materials loading and ac-
cess areas; the location, manner and frequency
in which pesticides, herbicides, soil condition-
ers and fertilizers are applied; the location and
a description of existing .structural .and. non-.-
structural control measures to ‘reduce pollutants:

- in storm water runoff; and a description of the. «. .t

treatment the storm water receives, ‘including
the ultimate disposal of any sohd or ﬂmd
wastes other than by discharge; :

(C) A certification that all outfalls that should
contain storm water -discharges associated -with
industrial activity have been tested or evaluated

for the presence of non-storm water discharges

which are not covered by a NPDES permit;
tests for such non-storm water discharges may
include smoke tests, fluorometric dye tests,
analysis of accurate schematics, as well as oth-
er appropriate tests. The certification shall in-
clude a description of the method used, the date
of any testing, and the on-site drainage points
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event sampled and the end of the previous
measurable (greater than 0.1 inch rainfall)
storm event (in hours);

=Jeaks—~or=spills-oftoxic~or-hazardous=pollutants=

at the facility that have taken place within the
three years prior to the submittal of this applic-
ation;

(E) Quantitative data based on samples collec-
ted during storm events and collected in ac-
cordance with § 122.21 of this part from all
outfalls containing a storm water discharge- as-
sociated with industrial activity for the follow-
ing parameters:

(1) Any pollutant limited in an effluent
guideline to which the facility is subject;

(2) Any pollutant listed  in the facility's
NPDES permit for its process wastewater
(if the facility is operating: under an exist-
ing NPDES permlt)

. (3) Oil and grease, pH, BOD5, COD, TSS,

_ ‘total " phosphorus,... total:“Kjeldahl nitrogen,
. and nitrate plus nitrite nitrogen;

(F) Operators of ‘a discharge which is com-
posed .entirely of storm  water are exempt from
the requirements of § 12221(g)(2), (@A),

@@, (@)3), @MNid), (T)Gv), @(T)V),
and (g)(7)(viii); and

(G) Operators of new sources or new dis-
charges (as defined in § 122.2 of this part)
which are composed in part or entirely of storm
water must include estimates for the pollutants
or parameters listed in paragraph (c)(1)(G)E) of
this section instead of actual sampling data,
along with the source of each estimate. Operat-
ors of new sources or new discharges com-
posed in part or entirely of storm water must
provide quantitative data for the parameters lis-
ted in paragraph (c)(1)(i)(E) of this section
within two years after commencement of dis-
charge, unless such data has already been re-
ported under the monitoring requirements of
the NPDES permit for the discharge. Operators

‘of a new source or new discharge which .is..-
- composed entirely of storm:-water are exempt. i o
" from the requirements-of §-122.21 - (k)(_a)(u) SN
(&)(3)(ii), and (k)(5). R

(ii) An operator of an existing or new storm water

discharge that is associated with industrial activity

solely under paragraph (b)(14)(x) of this section or

is associated with small construction ‘activity solely -
. under paragraph (b)(15) of this section, is exempt

from the requirements of § 122.21(g) and paragraph

(c)(1)(@) of this section. Such operator shall prov1de

a narrative description of:

(4) Any information on the discharge re-
quired under § 122.21(g)(7)(vi) and (vii);

(5) Flow measurements or estimates of the
flow rate, and the total amount of dis-
charge for the storm event(s) sampled, and
the method of flow measurement or estim-
ation; and

.

(6) The date and duration (in hours) of the
storm event(s) sampled, rainfall mieasure-
ments or estimates of the storm event (in
inches) which generated the sampled run-
off and the duration between the storm

(A) The location (ihcluding a map) and the
nature of the construction activity;
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(B) The total area of the site and the area of the
site that is expected to undergo excavation dur-
ing the life of the permit;

Page 12

ing in the discharge of a reportable quantity for
which notification is or was required pursuant
to 40 CFR 110.6 at any time since November
16, 1987; or

(C) Proposed measures, including best manage-
ment practices, to control pollutants in storm
water discharges during construction, including
a brief description of applicable State and local
erosion and sediment control requirements;

(D) Proposed measures to control pollutants in
storm water discharges that will occur after
construction operations have been completed,
including a brief description of applicable State
or local erosion and sediment control require-
ments;

(E) An estimate of the runoff coefficient of the
site and the increase in impervious area after
the construction addressed in the permit applic-
ation is completed, the nature of fill material
and existing data describing the soil or the
quality of the discharge; and.

(F) The name of the receiving water:- .. -

(iti) The operator of an existing or new discharge
composed entirely of storm water from an oil or gas
exploration, production, processing, or treatment
operation, or transmission facility is not required to

submit a permit application in accordance with

paragraph (c)(1)(i) of this section, unless the facil- ity:

(A) Has had a discharge of storm water result-
ing in the discharge of a reportable quantity for

which notification is or was required pursuant -

to 40 CFR 117.21 or 40 CFR 302.6 at anytime
since November 16, 1987; or

(B) Has had a discharge of storm water result-

(C) Contributes to a violation of a water quality
standard.

(iv) The operator of an existing or new discharge
composed entirely of storm water from a mining
operation is not required to submit a permit applica-
tion unless the discharge has come into -contact
with, any overburden, raw material, intermediate
products, finished product, byproduct or waste
products located on the site of such operations.

(v) Applicants shall provide such other information
the Director may reasonably require under §
122.21(g)(13) of this part to determine whether to
issue a permit and may require any facility subject
to paragraph (c)(1)(ii) of this section to comply
with paragraph (c)(1)(i) of this section.

(2) [Reserved] '

(d) Application requirements for large and medium mu-

nicipal separate storm sewer discharges. The operator of -
a discharge from a large or medium municipal separate-
storm sewer or a municipal separate storm sewer that is
designated by the Director under paragraph (a)(1)(v) of
this section, may submit a jurisdiction-wide or system-

wide permit application. Where more than one:public - -

entity owns or operates a municipal separate storm sew-
er within a geographic area (including adjacent or inter-
connected municipal separate storm sewer systems),
such operators may be a coapplicant to the same applic-
ation. Permit applications for discharges from large and
medium municipal storm sewers or municipal storm
sewers designated under paragraph (a)(1)(v) of this sec-
tion shall include;

(1) Part 1. Part 1 of the application shall consist of;
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(i) General information. The applicants' name, ad-

dress, telephone number of contact person, owner-

ship status and status as a State or local government
entity.

drainage area served by the separate storm
sewer., For each land use type, an estimate
of an average runoff coefficient shall be
provided;

(ii) Legal authority. A description of existing legal
authority to control discharges to the municipal
separate storm sewer system. When existing legal
authority is not sufficient to meet the criteria
provided in paragraph (d)(2)(i) of this section, the
description shall list additional authorities as will
be necessary to meet the criteria and shall include a
schedule and commitment to seek such additional
authority that will be needed to meet the criteria.

(iii) Source identification.

(A) A description of the historic use of ordin-
ances, guidance or other controls which limited
the discharge of non-storm water discharges to
any Publicly Owned Treatment Works serving

the same area as the municipal separate storm

sewer system.

(B) A USGS 7.5 minute topographic map: (or .-

“equivalent topographic - map with. a . scale

between 1:10,000 and: 1:24,000 if cost effect--
" ive) extending one mile beyond the service:
boundaries of- the municipal storm sewer sys- -

tem covered by the permit application. The fol-
lowing -information shall be provided: '

(1) The location of known municipal storm
sewer system outfalls discharging to wa-
ters of the United States;

(2) A description of the land use activities
(e.g. divisions indicating undeveloped, res-
idential, commercial, agricultural and in-
dustrial uses) accompanied with estimates
of population densities and projected
growth for a ten year period within the

(3) The location and a description of the
activities of the facility of each currently
operating or closed municipal landfill or
other treatment, storage or disposal facility
for municipal waste;

(4). The location and the permit number of
any known discharge to the municipal
storm sewer that has been issued a NPDES
permit;

(5) The location of major structural con-
trols for storm water discharge (retention
basins, ‘detention basins, major infiltration
devices, etc.); and

(6) The identification of publicly owned
parks, recreational areas, and other open
lands. ..o~ o :

o

(iv) Discharge characterization.

(A) Monthly mean rain and snow fall estimates
(or summary -of weather bureau data) and the
monthly average number of storm events.

(B) Existing quantitative data describing the
volume and quality of discharges from the mu-
‘nicipal storm sewer, including a description of
the outfalls sampled, sampling procedures and
analytical methods used.

(C) A list of water bodies that receive dis-
charges from the municipal separate storm
sewer system, including downstream segments,
lakes and estuaries, where pollutants from the
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system discharges may accumulate and cause
water degradation and a brief description of
known water quality impacts. At a minimum,
the description of impacts shall include a de-

scription ‘of methods and procedures to re--
store the quality of such lakes);

=scription-of-whether-the-water-bodies-receiving

such discharges have been:

(1) Assessed and reported in section 305(b)
reports submitted by the State, the basis for
the assessment (evaluated or monitored), a
summary of designated use support and at-
tainment of Clean Water Act (CWA) goals
(fishable and swimmable waters), and
causes of nonsupport of designated uses;

(2) Listed under section 304()(1)(A)G),

. section 304(H(DH(A)GI), or  section .

304(D(1)(B) of the CWA that is not expec-
ted to meet water quahty standards or wa-
ter quality goals;

(3) Listed in State Nonpoint Source As-
sessments required by section 319(a) of the
CWA that, without additional action to

control nonpoint sources of pollution, can-' ..
not reasonably be expected :to attain: or . :::

maintain water quality standards due to
-storm sewers, construction, highway main-
tenance and runoff from municipal land-
fills and municipal sludge adding signific-
ant pollution (or contributing to a violation
of water quality standards);

(4) Tdentified and classified according to
eutrophic condition of publicly owned
lakes listed in State reports required under
section 314(a) of the CWA (include the
following: A description of those publicly
owned lakes for which uses are known to
be impaired; a description of procedures,
processes and methods to control the dis-
charge of pollutants from municipal separ-
ate storm sewers into such lakes; and a de-

identified by the International Joint Com-
mission;

(6) Designated estuaries under the National
Estnary Program under section 320 of the
CWA;

(7) Recognized by the ap}alicant as highly
valued or sensitive waters;

(8) Defined by the State or U.S. Fish and
Wildlife Services's National Wetlands In-
ventory as wetlands; and

(9) Found to have pollutants in bottom sed-
iments, fish tissue or biosurvey data.

(D) Field:screening. Results of a field screen-
. .ing analysis for illicit connections and illegal . .. ...

dumping - for either selected. field screening
points or major outfalls covered in the permit .
application. At a minimum, a screening analys-

~is shall include a narrative description, for -

either each field screening point or major out-
fall, of visual observations made during dry

.weather periods. If any flow is observed, two

grab samples shall be collected during a 24
hour period with a minimum period of four
hours between samples. For all such samples, a
narrative description of the color, odor, turbid-
ity, the presence of an oil sheen or surface

. scum as well as any other relevant observations

regarding the potential presence of non-storm
water discharges or illegal dumping shall be
provided. In addition, a narrative description of
the results of a field analysis using suitable
methods to estimate pH, total chlorine, total
copper, total phenol, and detergents (or surfact-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://webZ.Westlaw.com/print/printstréam.aspx‘?m1=3 65&pri=HTMLE&vr=2.0&destinati... 8/24/2011

=(5)=Areas—-of-concern—ofthe=Great—Takeg==-———==



Received

Page fyigs) 26, 2011

ommission on
State Mandates

40 C.F.R. § 122.26 Page 15

ants) shall be provided along with a description
of the flow rate. Where the field analysis does
not involve analytical methods approved under
40 CFR part 136, the applicant shall prowde a

(5) Hydrological conditions; total drainage
area of the site; population density of the
site; traffic density; age of the structures or -

—description—ofthe~method~used=including™the
name of the manufacturer of the test method

" along with the range and accuracy of the test.

Field screening points shall be either major
outfalls or other outfall points (or any other

point of access such as manholes) randomly -

located throughout the storm sewer. system by
placing a grid over a drainage system map and
identifying those cells of the grid which con-
tain a segment of the storm sewer system or
“major outfall. The field screening points shall
be established using the following guidelines
and criteria:

(1) A grid system consisting of perpendic-’

ular north-south and east-west lines
spaced 1/4 mile apart shall be overlaid
on a map of the municipal storm sewer
system, creating a series of cells;

(2) All cells that contain a segment of the

.storm sewer system shall be identified; one .~ - .
field screenmg point shall be . selected in .. ...
- each cell; major outfalls may be used as . .

field screening points;

(3) Field screening points should be loc-

ated downstream of any sources of suspec-
ted illegal or illicit activity; -

(4) Field screening points shall be located
to the degree practicable at the farthest
manhole or other accessible location
downstream in the system, within each
cell; however, safety of personnel and ac-
cessibility of the location should be con-
sidered in making this determination;

=-and land‘use types

buildings in the area; hlstory of the area;

(6) For medium municipal separate storm
sewer systems, no more -than 250 cells
need to have identified field screening
points; in large municipal separate storm
sewer systems, no more than 500 cells
need to have identified field screening
points; cells established by the grid that
contain no storm sewer segments will be
eliminated from consideration;, if fewer
than 250 cells in medium municipal sewers

.are created, and fewer than 500 in large

systems are created by the overlay on the
municipal sewer map, then all those cells

- which contain a segment of the sewer sys-

tem shall be subject to field screening
(unless access to the separate storm sewer
system is impossible); and

(7) Large or medium municipal separate
storm sewer systems. which are unable to

.. utilize the procedures -described. in para-
- graphs (d)}(1)(Av)(D) (1). through (6) of this -
- section, because a -sufficiently detailed

map of the separate storm sewer systems is
unavailable, shall field screen no more-
than 500 or 250 major outfalls respectively
(or all major outfalls in the system, if less);
in such circumstances, the applicant shall
establish a grid system consisting of north-
south and east-west lines spaced 1/4 mile
apart as an overlay to the boundaries of the

‘municipal storm sewer system, thereby:

creating a series of cells; the applicant will
then select major outfalls in as many cells
as possible until at least 500 major outfalls
(large municipalities) or 250 major outfalls
(medium municipalities) are selected; a
field screening analysis shall be under-
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plemented.

(vi) Fiscal resources.

proposed-program™to=meet-the requirements=of ==

. paragraph (d)(2)(iii)) of this section. Such de-
scription shall include: the location of outfalls
or field screening points appropriate for repres-

entative data collection under paragraph’

(d)(2)(iii)(A) of 