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(916) 322-4142 

solinger@waterboards.ca.gov 

July 29, 2011 

VIA E-FILE 

Drew Bohan, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA  95814 

Dear Mr. Bohan: 

LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARD’S RESPONSE TO  
UPPER SANTA CLARA RIVER CHLORIDE REQUIREMENTS, TEST CLAIM 10-TC-09 

I.  INTRODUCTION 

The Santa Clara River is the largest river system in Southern California that remains in a 
relatively natural state.  Extensive patches of high quality riparian habitat exist along the length 
of the river and its tributaries.  The river also provides irrigation supply water for the agricultural 
industry, the largest industry in the watershed.  Test Claim 10-TC-09, Upper Santa Clara River 
Chloride Requirements (Test Claim) concerns the serious environmental problem of chloride 
discharged from the Claimant’s point sources into the Santa Clara River, as well as the efforts 
of the Los Angeles Regional Water Quality Control Board (Los Angeles Water Board) to 
ameliorate the problem through the adoption and approval of several planning documents that 
set targets for chloride discharges within a multi-year implementation period. 

The Los Angeles Water Board files this opposition to the Test Claim that was submitted by the 
Santa Clarita Valley Sanitation District of Los Angeles County (SCVSD or Claimant).  This Test 
Claim arises from Los Angeles Water Board Resolution No. R4-2008-0012, Amendment to the 
Water Quality Control Plan for the Los Angeles Region to Adopt Site Specific Objectives and to 
Revise the Upper Santa Clara River Chloride TMDL (2008 Resolution).  The Claimant seeks 
reimbursement of over $250 million in estimated costs of implementing provisions contained in 
the 2008 Resolution during fiscal years 2009 to 2011.  

The Water Quality Control Plan for the Los Angeles Region (Basin Plan) contains water quality 
standards for waters of the United States in the Los Angeles region.  The federal Clean Water 
Act

1
 requires the states, and in this case the Los Angeles Water Board, to establish water 

quality standards for such waters.  As part of the water quality standards required by the Clean 
Water Act, the board adopted water quality objectives for the Santa Clara River and established 

1
 Federal Water Pollution Control Act (FWPCA; 33 U.S.C. § 1251 et seq.).  The federal Act is referred to herein by 

its popular name, the Clean Water Act, and the code sections used are those for the Clean Water Act. 
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a numeric target of 100 mg/L of chloride based on the most sensitive beneficial use of the 
Santa Clara River:  agricultural use.  These water quality standards apply to all persons who 
discharge pollutants to the Santa Clara River.   
 
The 2008 Resolution amended the Basin Plan to, among other things, adopt site-specific 
objectives for chloride in the Santa Clara River that are less stringent than the generally 
applicable water quality objectives that apply to other major dischargers to the Santa Clara 
River, provided the Claimant implements the alternative water resources management (AWRM) 
program

2
 that it requested the board to approve.  The 2008 Resolution also amended the Basin 

Plan to modify the Santa Clara River Chloride total maximum daily load (TMDL)
3
, which allows 

the Claimant to carry out its chosen alternative.  Thus, the Claimant chose how it would comply 
with its Clean Water Act requirements.  Notably absent from the Test Claim is any discussion of 
the fact that the Los Angeles Water Board adopted the 2008 Resolution at the Claimant’s own 
request. 
 
Article XIIIB, Section 6 of the California Constitution provides, “[w]henever the Legislature or 
any state agency mandates a new program or higher level of service on any local government, 
the State shall provide a subvention of funds to reimburse that local government for the costs of 
the program or increased level of service.”   
 
The 2008 Resolution does not require subvention for various reasons.  First, as a threshold 
matter, it does not require a new program or higher level of service.  The Los Angeles Water 
Board’s adoption of water quality standards for chloride and a chloride TMDL was a 
nondiscretionary duty required by the federal Clean Water Act, and the challenged provisions 
are not unique to local entities.  Second, the challenged provisions are required by the federal 
Clean Water Act, its implementing regulations, and federal agency guidance.  Even if the 2008 
Resolution was interpreted as going beyond federal law, any cost increases that result solely 
from additional state requirements are de minimis.  Third, the challenged provisions are not 
subject to reimbursement because the Claimant has the ability to comply with these provisions 
through charges and fees, and is not required to raise taxes.  Lastly, the Claimant requested 
that the board adopt the 2008 Resolution; the Claimant itself developed and promoted the very 
provisions of the regulation that it is now claiming to be an unfunded state mandate.  
 
The 2008 Resolution resulted from an unprecedented multi-year collaborative process involving 
the Claimant, several water agencies and purveyors, the Los Angeles Water Board, and other 
stakeholders.  That process entailed numerous meetings and discussions, often led by the 
Claimant.  Despite the complexity of the issues involved, what emerged in the 2008 Resolution 
was enthusiastically supported by Claimants.  Therefore, the costs are not subject to 
reimbursement because the Claimant themselves developed and proposed the very tasks 
challenged by the Test Claim.  

                     
2
  See infra Section III.C. for a discussion of the AWRM program. 

3
  See infra Section III.C. for a discussion of the Chloride TMDL. 
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II.  DESCRIPTION OF THE TEST CLAIM 

 
The Claimant contends that the 2008 Resolution mandates the Claimant to establish and 
implement several new or modified programs and activities that are not required by federal law. 
The Claimant seeks a determination that these water quality objectives for chloride and related 
“implementation tasks” are unfunded state mandates for which it should receive reimbursement 
in the hundreds of millions of dollars.  
 
The Claimant contends that the provisions of the 2008 Resolution are subject to reimbursement 
because they are not required by federal law and that the 2008 Resolution imposes new 
programs or existing programs that constitute a higher level of service.  The Claimant also 
alleges that none of the exceptions in Government Code section 17556 that would bar recovery 
of costs apply.  Finally, it claims that it lacks authority to assess service charges, fees, or 
assessments sufficient to pay for the mandated activities. 
 

III.  BACKGROUND AND HISTORY 
 
This section provides background and historical information on the chloride issues in the Upper 
Santa Clara River watershed.  
 
A.  Environmental Setting 
 
The Santa Clara River is the largest river system in Southern California that remains in a 
relatively natural state.  The river originates in the San Gabriel Mountains in Los Angeles 
County, crosses Ventura County, and eventually flows into the Pacific Ocean between the cities 
of San Buenaventura (Ventura) and Oxnard.  Municipalities within the Santa Clara River 
watershed include Santa Clarita, Newhall, Fillmore, Santa Paula, and Ventura.  The Santa 
Clara River is divided into several segments, called “reaches,” for regulatory purposes.  
 
Extensive patches of high quality riparian habitat exist along the length of the river and its 
tributaries.  The river and its tributaries are home to two types of endangered and rare aquatic 
species, the unarmored three-spine stickleback and the steelhead trout.  One of the 
Santa Clara River's largest tributaries, Sespe Creek, is designated a wild trout stream by the 
State of California and a wild and scenic river by the United States Forest Service.  In addition, 
the Santa Clara River drains to the Pacific Ocean through a lagoon that supports a large variety 
of wildlife. 
 
The predominant land uses in the Santa Clara River watershed include agriculture, open space, 
and residential uses.  Agriculture is the largest industry in the Santa Clara River watershed, with 
revenue from the agricultural industry estimated at over $700 million annually.

4
  Residential use 

                     
4
  Final Staff Report, Upper Santa Clara River Chloride TMDL Reconsideration, and Conditional Site-Specific 

Objectives for Chloride, and Interim Wasteload Allocations for Sulfate and Total Dissolved Solids, California 
Regional Water Quality Control Board – Los Angeles Region (Jan. 2009), p. 12 (“2008 Staff Report”). 
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is rapidly increasing both in the upper and lower watershed. The number of housing units in the 
watershed is estimated to increase by 187 percent from 1997 to 2025.

5
   

 
In the 1960’s, the Sanitation Districts of Los Angeles County (LACSD) built two wastewater 
treatment plants in the City of Santa Clarita to cope with the demand of urban development.  
The Valencia Water Reclamation Plant (Valencia WRP) and the Saugus Water Reclamation 
Plant (Saugus WRP) are both owned and operated by the Santa Clarita Valley Sanitation 
District, which is part of LACSD.

6
  The Valencia and Saugus WRPs are two major point sources 

that discharge chloride to the Santa Clara River.  The sources of the chloride are primarily 
contained in water imported from Northern California for the Santa Clarita Valley water supply 
and chloride added by domestic uses (such as water softeners) and treatment processes (such 
as the disinfection process).  The Saugus and Valencia WRPs treat municipal sewage, but 
pass chlorides through their treatment systems so that the chloride discharges into the Upper 
Santa Clara River.

7
  Chloride levels in the Upper Santa Clara River and in underlying 

groundwater basins have increased over the past three decades due to increased salt loadings 
from these sources.  As Claimants state in their Test Claim, neither the Valencia WRP nor the 
Saugus WRP is designed to remove chloride during the treatment process.

8
 

 
B.  Statutory and Regulatory Scheme 
 
The “quality of our nation’s water is governed by a ‘complex statutory and regulatory scheme … 
that implicates both federal and state administrative responsibilities.’”

9
 In order to understand 

the federal mandate that required the Los Angeles Water Board to adopt requirements 
concerning chloride in the Santa Clara River, some background of the statutory and regulatory 
scheme is necessary to place the facts here into context.

10
 

 
 1.  Federal Law – The Clean Water Act 

 
In 1972, in a “dramatic response to accelerating environmental degradation of rivers, lakes and 
streams in this country,”

11
 Congress enacted amendments to the Federal Water Pollution 

                     
5
  Ibid. 

6
  The Santa Clarita Valley was historically served by the County Sanitation District Number 26 of Los Angeles 

County (Saugus WRP) and County Sanitation District Number 32 of Los Angeles County (Valencia WRP).  Both of 
these Districts were collectively referred to as the County Sanitation Districts of Los Angeles County or CSDLAC in 
previous documents related to the Upper Santa Clara River Chloride TMDL.  These two districts were merged into a 
single district, the Santa Clarita Valley Sanitation District of Los Angeles County or SCVSD, as of July 1, 2005. 

7
  A map of the Upper Santa Clara River and location of the WRPs is included as an attachment for reference. 

8
  Test Claim, p. 4. 

9
  City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619. 

10
  The Commission has received a variety of test claims involving municipal stormwater permits.  The laws and 

regulations pertaining to this Test Claim, however, are fundamentally different.  Those laws and regulations involve 
federal requirements for point source discharges to comply with water quality standards and TMDLs. Those 
requirements are found in sections 301 and 303 of the federal Clean Water Act, and do not involve the "maximum 
extent practicable" standard pertaining to municipal stormwater permits.  

11
  Natural Resources Defense Council, Inc. v.Costle (D.C. Cir. 1977) 568 F.2d 1369, 1371. 
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Control Act, which, as amended in 1977, is commonly known as the Clean Water Act.
12

  Its 
stated goal is “to restore and maintain the chemical, physical and biological integrity of the 
Nation’s waters” by eliminating the discharge of pollutants into navigable waters.

13
 

 
The Clean Water Act requires each state to establish water quality standards for each 
waterbody within its jurisdiction and review them at least once every three years for appropriate 
modifications.

14
  Water quality standards set the degree of water quality to attain or maintain.

15
  

States must set water quality standards for all waters within their boundaries “regardless of the 
sources of the pollution entering the waters.”

16
  At a minimum, water quality standards must 

include designated uses (such as agricultural, recreation, navigation, or the protection and 
propagation of fish, shellfish and wildlife); water quality criteria that are established at levels 
sufficient to protect the designated uses; and an antidegradation policy to prevent degrading 
waters.

17
 In designating uses of a water body and the appropriate criteria for those uses, the 

state shall ensure that its water quality standards provide for the attainment and maintenance of 
the water quality standards of downstream waters.

18
  Water quality criteria are expressed in 

numeric (a specific amount) or narrative form.  
 
The Clean Water Act broadly segregates water pollution into two categories:  point sources and 
nonpoint sources.

19
  To control and ultimately eliminate the discharge of point source pollutants 

into waters, permits are issued pursuant to the National Pollutant Discharge Elimination System 
(NPDES) program.

20
  Under this approach, discharges from point sources are illegal unless 

issued an NPDES permit that includes technology-based controls and such other requirements 
to implement water quality standards.

21
  Nonpoint sources are not regulated under the NPDES 

program.  The United States Environmental Protection Agency (U.S. EPA) may allow states to 
adopt and administer NPDES permit programs.  In California, the State Water Resources 
Control Board (State Water Board) and the nine regional water quality control boards (regional 
water board) are charged with implementing the federal NPDES program.

22
   

 

                     
12

  See generally 33 U.S.C. § 1251 et seq. 

13
  Id. at § 1251(a). 

14
  Id. at § 1313(a), (c)(1); 40 C.F.R. § 131.4. 

15
  See generally 33 U.S.C. § 1313. 

16
  Pronsolino v. Nastri (9th Cir. 2002) 291 F.3d 1123, 1127. 

17
  40 C.F.R. §§ 131.6, 131.10-131.12. 

18
  Id. at § 131.10(a). 

19
  “Point source” means “any discernable, confined and discrete conveyance” such as pipe, ditch, channel, tunnel, 

or conduit.  The Clean Water Act does not define nonpoint source pollution, but it has been generally described as 
discharges that do not qualify as point sources.  (33 U.S.C. § 1362(14).) 

20
  Id. at § 1342. 

21
  Id. at § 1311(a)-(b)(1). 

22
  See Wat. Code, § 13370; see also Memorandum of Agreement between the U.S. Environmental Protection 

Agency and the California State Water Resources Control Board (Sept. 29, 1989) (attached as Exhibit 2 to the Test 
Claim). 
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NPDES permits help ensure that the discharge of pollutants does not cause or contribute to an 
exceedance of water quality standards for a particular body of water.  Waterbodies that do not 
meet water quality standards are considered impaired.  Therefore, under Clean Water Act 
section 303(d), each state must identify and rank the waters within its boundaries that do not 
meet water quality standards.

23
  These substandard waters are placed on the state’s Clean 

Water Act section 303(d) List of Water Quality Limited Segments, also known as the “303(d) 
List” or “Impaired Waters List.”

24
  For each listed waterbody, the state is required to establish a 

TMDL for each pollutant impairing the water quality standards in that waterbody.
25

  In California, 
TMDLs are generally developed and adopted by a regional water board.  Regional water board-
adopted TMDLs require approval by the State Water Board and the State of California Office of 
Administrative Law (OAL).

26
  In addition, both the identification of impaired waters and TMDLs 

established for those waters must be submitted to U.S. EPA for approval.
27

  If U.S. EPA 
disapproves a state’s submitted TMDL, U.S. EPA must establish its own TMDL.

28
 

 
A TMDL represents the maximum amount of a specific pollutant that can be discharged or 
“loaded” into a waterbody on a daily basis without violating water quality standards.

29
  A TMDL 

considers both anthropogenic and natural background sources of the pollutant.  To develop the 
TMDL, a state evaluates the cumulative impacts of all point and nonpoint sources of a specific 
pollutant, as well as natural background, and creates a “pollution budget” that allocates the 
loadings of the pollutant among the sources that discharge to the affected waterbody.

30
  A 

TMDL assigns a wasteload allocation, a portion of the TMDL’s total pollutant load, to each point 
source that requires an NPDES permit.  A TMDL also assigns load allocations to all nonpoint 
sources.  Thus, expressed as a calculation, a TMDL equals the sum of the individual wasteload 
allocations for point sources plus load allocations for nonpoint sources plus natural background 
levels.

31
  A TMDL must “be established at a level necessary to implement the applicable 

narrative and numeric water quality standards with seasonal variations and a margin of safety 

                     
23

  33 U.S.C. § 1313(d)(1)(A); 40 C.F.R. § 130.7(b). 

24
  Section 303(d) of the Clean Water Act is codified at 33 U.S.C. § 1313(d). 

25
  Id. at § 1313(d)(1)(C).  See also Friends of the Earth, Inc. v. U.S. EPA (D.C. Cir. 2006) 446 F.3d 140 (holding that 

the Clean Water Act unambiguously requires states to establish TMDLs for waters failing to achieve water quality 
standards). 

26
  Gov. Code, § 11353, subd. (b). 

27
  33 U.S.C. § 1313(d)(2). 

28
  Ibid. 

29
  40 C.F.R. §§ 130.2(f),(i), 130.7(c)(1). 

30
  The Clean Water Act does not define “total maximum daily load.”  The U.S. EPA’s regulations break it into a 

“wasteload allocation” for point sources and a “load allocation” for nonpoint sources.  (Id. § 130.2(g)-(i).)  If a water 
has only one point source discharger, the TMDL is the sum of that point source wasteload allocation plus the load 
allocations for any nonpoint sources of pollution and natural background sources, tributaries, or adjacent segments.  
TMDLs can be expressed in terms of either mass per time, toxicity, or other appropriate measure.  If best 
management practices or other nonpoint source pollution controls make more stringent load allocations practicable, 
then wasteload allocations can be made less stringent.  Thus, the TMDL process provides for nonpoint source 
control tradeoffs.  (Id. § 130.2(i).) 

31
  Id. § 130.2. 
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which takes into account any lack of knowledge concerning the relationship between effluent 
limitations and water quality.”

32
  

 
Under the Clean Water Act, TMDLs are not self-implementing, meaning that U.S. EPA cannot 
directly enforce implementation of a TMDL once it is established.

33
  However, once a TMDL is 

approved by U.S. EPA, NPDES permits must be consistent with the wasteload allocations,
34

 
and states may take whatever additional permitting or cleanup actions under state law that are 
necessary, which can include further controls on both point and nonpoint pollution sources.

35
  

TMDLs established under Clean Water Act section 303(d) function primarily as informational 
tools and planning devices;

36
 the TMDL provides a quantitative assessment of water quality 

problems, contributing sources of pollution, and the pollutant load reductions needed to restore 
and protect the beneficial uses of an individual waterbody.    

 
2.  State Law – The Porter-Cologne Water Quality Control Act 
 

California’s Porter-Cologne Water Quality Control Act (“Porter-Cologne Act”), which was 
enacted in 1969, establishes a statewide policy and program for water protection.

37
  Under the 

Porter-Cologne Act, nine regional water boards regulate the quality of waters within their 
regions under the purview of the State Water Board.

38
  The Los Angeles Water Board protects 

ground and surface water quality in the Los Angeles region, including the coastal watersheds of 
Los Angeles and Ventura counties, along with very small portions of Kern and Santa Barbara 
counties.

39
  

 
Each regional water board must adopt water quality control plans, commonly called “basin 
plans,” for all areas within their respective region.

40
  Such plans are akin to a land use plan for 

waterbodies and must be periodically reviewed and may be revised when necessary.
41

  Basin 
plans must designate the beneficial uses to be protected against water quality degradation, 
water quality objectives, and a program of implementation needed for achieving water quality 

                     
32

  33 U.S.C. § 1313(d)(1)(C); 40 C.F.R. § 130.7(c)(1). 

33
  See City of Arcadia v. State Water Resources Control Bd. (2006) 135 Cal.App.4th 1392, 1414-1415 (“A TMDL 

does not, by itself, prohibit any conduct or require any actions.  Instead, each TMDL represents a goal that may be 
implemented by adjusting pollutant discharge requirements in individual NPDES permits or establishing nonpoint 
source controls.  A TMDL forms the basis for further administrative actions that may require or prohibit conduct with 
respect to particularized pollutant discharges and water[]bodies.”) 

34
  40 C.F.R. § 122.44(d)(vii)(B).  

35
  See, e.g., Alaska Center for the Environment v. Reilly (W.D. Wash. 1991) 762 F.Supp. 1422, 1424. 

36
  See Pronsolino, supra, 291 F.3d at p. 1129.  (“TMDLs are primarily informational tools that allow the states to 

proceed from the identification of waters requiring additional planning to the required plans.”) (Citing Alaska Center 
for the Environment v. Browner (9th Cir. 1994) 20 F.3d 981, 984-85.) 

37
  See generally Wat. Code, § 13000 et seq. 

38
  Id. at §§ 13000, 13100, 13200, 13241, 13242. 

39
  Id. at § 13200, subd. (d). 

40
  Id. at § 13240. 

41
  Ibid. (requiring periodic review); 33 U.S.C. § 1313(c)(1) (requiring review every three years). 
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objectives.
42

  “Beneficial uses” are equivalent to “designated uses” under the Clean Water Act; 
“water quality objectives” are also equivalent to “water quality criteria” under the Clean Water 
Act.  Thus, for state waters subject to the federal Clean Water Act’s jurisdiction, a basin plan’s 
beneficial uses and water quality objectives serve as federal water quality standards.  In 
regulating water quality in California, a regional water board has no discretion to set limitations 
that are less stringent than what the Clean Water Act demands.

43
 Because basin plans 

implement the Clean Water Act, any water quality standards must protect the most sensitive of 
any designated beneficial uses.

44
  

 
“Beneficial uses” of the waters of the state include:  domestic, municipal, agricultural and 
industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and 
preservation and enhancement of fish, wildlife, and other aquatic resources or preserves.

45
 

“Water quality objectives” are the limits or levels of water quality constituents or characteristics 
which are establishes for the reasonable protection of beneficial uses of water or the prevention 
of nuisance within a specific area.

46
  A program of implementation for achieving water quality 

objectives must include, at a minimum:  (a) a description of the nature of actions which are 
necessary to achieve the objectives, including recommendations for appropriate action by any 
public or private entity; (b) a time schedule for the actions to be taken; and (c) a description of 
surveillance to be undertaken to determine compliance with objectives.

47
  A TMDL is considered 

such a program of implementation, as they are programs to implement existing federal water 
quality standards.  
 
Basin plans are foundational water quality documents, and recognizing their quasi-legislative 
nature, they are subject to special rulemaking provisions of the Administrative Procedure Act 
(APA).

48
  When a regional water board designates beneficial uses, adopts or revises water 

quality objectives, or adopts programs of implementations (including TMDLs), it does so by 
amending its basin plan.  After adoption by a regional water board, a basin plan and any 
amendments thereto must be approved by the State Water Board and OAL before becoming 
effective.

49
  In addition, U.S. EPA must approve any basin plan amendments involving waters of 

the United States.
50

  Like TMDLs, water quality objectives are not self-implementing.  Once set 
and approved, the regional water boards implement water quality objectives through waste 
discharge permits and other programs.   
 
 

                     
42

  Wat. Code, § 13050, subd. (j). 

43
  City of Burbank, supra, 35 Cal.4th at p. 620; Wat. Code, §§ 13370, 13372. 

44
  40 C.F.R. § 131.11(a)(1). 

45
  Wat. Code, § 13050, subd. (f). 

46
  Id.at §§ 13050, subd. (h), 13241. 

47
  Id. at § 13242. 

48
  Gov. Code, § 11353. 

49
  Wat. Code, §§ 13245, 13246; Gov. Code, § 11353, subd. (b)(5). 

50
  33 U.S.C. § 1313(c)(3); 40 C.F.R. § 131.20(c). 
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C.  Regulatory History of Chloride in the Upper Santa Clara River 
 
In 1975, the Los Angeles Water Board adopted the Water Quality Control Plan for the Santa 
Clara River Basin and the Water Quality Control Plan for the Los Angeles River Basin.  These 
two plans were superseded in 1994 by adoption of a single comprehensive Water Quality 
Control Plan for the Los Angeles Region (Basin Plan).  Consistent with federal and state law, 
the Los Angeles Water Board has reviewed and amended the Basin Plan on a regular basis, 
making revisions where necessary. 
 
Regulation of chloride in the Upper Santa Clara River watershed has a long and complex 
history.  The Los Angeles Water Board first established water quality objectives for chloride in 
most of the region’s waterbodies, including the Santa Clara River, in 1975.  For the Santa Clara 
River watershed, the numeric water quality objectives for surface waters for chloride were 
90 mg/L for Reach 5 and 80 mg/L for Reach 6.

51
  At that time, the water quality objectives for 

chloride were based on background concentrations of chloride in accordance with the federal 
and state antidegradation policies.

52
  When the water quality objectives for chloride were 

established, the Los Angeles Water Board assumed that chloride concentrations in the 
imported water supply

53
 would remain relatively low.  However, after 1975, chloride 

concentrations in the imported water supply into the Los Angeles Region increased.  In 1978, 
the board modified the water quality objectives for chloride in the Upper Santa Clara River from 
90 and 80 mg/L for Reaches 5 and 6, respectively, to 100 mg/L for both reaches.

54
  A maximum 

concentration of 100 mg/L remains the water quality objective for Reaches 5 and 6 today.
55

   
 
As noted above, chloride is a very serious problem in the Santa Clara River watershed.  During 
the late 1980s, the effects of drought greatly increased the concentration of chloride in supply 
water imported from Northern California.  In the Santa Clara River watershed, a significant 
amount of chloride loading also occurs from the use of water softeners by businesses and 
residents.

56
  Because the Valencia and Saugus wastewater treatment plants are not designed 

                     
51

  Los Angeles Water Board, Water Quality Control Plan Report, Santa Clara River Basin (4A) (March 1975), Table 
4-1, p. I-4-10.  The upper Santa Clara River includes Reaches 5 and 6, which are located upstream of the Blue Cut 
gauging station that lies west of the Los Angeles - Ventura County line between the Cities of Fillmore and 
Santa Clarita.  The lower Santa Clara River includes Reach 4, which is near the City of Santa Paula. 

52
  California’s antidegradation policy is contained in State Water Board Resolution 68-16:  Statement of Policy with 

Respect to Maintaining High Quality Water in California.  The federal antidegradation policy is set forth in 40 C.F.R. 
§ 131.12. 

53
  Santa Clarita Valley’s potable water supply consists of imported surface water from Northern California and local 

groundwater and surface water, which is blended together and distributed to local water retailers/purveyors.  The 
“imported water supply” is brought into the Santa Clarita Valley through complex delivery systems such as the 
California State Water Project and the federal Central Valley Project. 

54
  See 1978 Revisions to the Water Quality Control Plan for the Santa Clara River Basin (4A). 

55
  Los Angeles Water Board, Water Quality Control Plan for the Los Angeles Region:  Basin Plan for the Coastal 

Watersheds of Los Angeles and Ventura Counties (adopted June 13, 1994), Table 3-8, pp. 3-12 (attached as 
Exhibit 4 to the Test Claim).  

56
  Water softeners are used to treat hard water, caused by an excess of minerals like calcium and magnesium.  In 

the Santa Clarita River watershed, the supply water is considered hard, making water softeners a popular choice for 
residents and businesses.  However, while water softeners remove minerals like calcium and magnesium, a 
byproduct of the water softening process is brine water, which is very high in chloride.  This brine water eventually 
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to treat chloride in the wastewater, elevated levels of chloride continue to persist in the Upper 
Santa Clara River and affect water quality.  Wastewater disinfection by chlorine injection at 
these two WRPs further increases chloride levels in effluent. 
 
In 1990, the Los Angeles Water Board adopted Resolution 90-04:  Effects of Drought-Induced 
Water Supply Changes and Water Conservation Measures on Compliance with Waste 
Discharge Requirements within the Los Angeles Region.  This resolution, commonly referred to 
as the Drought Policy, was intended to provide short-term and temporary relief to dischargers 
who were unable to comply with effluent limits for chloride in NPDES permits.  For those 
dischargers who qualified for relief under the Drought Policy, the board temporarily allowed 
chloride concentrations in the discharger’s effluent to be the lesser of:  (1) 250 mg/L; or (2) the 
chloride concentration of supply water plus 85 mg/L.

57
  This policy, however, did not modify any 

water quality objectives in the Basin Plan.  The board renewed the Drought Policy in 1993 and 
again in 1995 because the chloride levels in supply waters remained higher than the chloride 
levels before the onset of the drought. 
 
In 1997, the Los Angeles Water Board adopted Resolution No. 97-02:  Amendment to the 
Water Quality Control Plan to Incorporate a Policy for Addressing Levels of Chloride in 
Discharges of Wastewaters.  This resolution, known as the Chloride Policy, rescinded the 
Drought Policy and revised the chloride water quality objectives for the Los Angeles River, 
Rio Hondo, and San Gabriel River.  However, the board did not revise the water quality 
objectives for chloride in the Santa Clara River watershed due to the potential for future adverse 
impacts to agricultural resources in Ventura County.

58
  To address compliance problems with 

meeting effluent limitations for chloride, the board granted temporary variances to certain 
dischargers in the Santa Clara River watershed, including the Valencia and Saugus WRPs, by 
providing surface water interim effluent limits of 190 mg/L in the Santa Clara River.

59
  These 

interim limits extended for three years following approval of the Chloride Policy.
60

  
 
In 1998, Reaches 5 and 6 of the Upper Santa Clara River appeared for the first time on the 
state’s federally required 303(d) List of impaired waterbodies for chloride.

61
  Beneficial uses of 

the Upper Santa Clara River, including agricultural supply water and groundwater recharge 
were listed as impaired due to excessive chloride concentrations in the Upper Santa Clara 
River, which did not meet the 100 mg/L water quality objective for chloride.  
 
In 2002, as required by section 303(d) of the Clean Water Act, the Los Angeles Water Board 
amended its Basin Plan to incorporate a TMDL for chloride in the Upper Santa Clara River 

                                                                        
gets flushed to the sewer, which goes to one of the WRPs, and then eventually is discharged to the Santa Clara 
River.  As noted above, neither the Valencia nor Saugus WRP is designed to remove chloride.  

57
  Los Angeles Water Board Resolution 90-04, p. 2 (attached as Exhibit 5 to the Test Claim). 

58
 Los Angeles Water Board Resolution 97-02, p. 4, Provision No. 2. 

59
 Ibid. 

60
 Ibid. 

61
  1998 California 303(d) List and TMDL Priority Schedule (approved by U.S. EPA May 12, 1999), pp. 86-87.  

Reaches 5 and 6 were designated on the 1998 U.S. EPA 303(d) list as Reaches 7 and 8, respectively. 
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(Chloride TMDL).
62

  At the time this TMDL was adopted, there were key scientific uncertainties 
regarding the sensitivity of crops to chloride and the complex interactions between surface 
water and groundwater in the Upper Santa Clara River watershed.  However, the Chloride 
TMDL source analysis found that the chloride sources are primarily contained in the imported 
water supply from the State Water Project in Northern California and chloride added by 
domestic uses, including water softeners.  These chloride sources are loaded into the Upper 
Santa Clara River in effluent from the Saugus and Valencia WRPs that serve residents and 
businesses in the Santa Clarita Valley.  Approximately 70 percent of the total chloride loading 
was attributable to the WRPs.

63
  The Chloride TMDL source analysis also showed that the 

water quality objectives could not be met with source control alone, and that some type of 
advanced treatment would be necessary to protect the beneficial uses.

64
  Agricultural beneficial 

uses were noted as being the most sensitive beneficial use to be protected.
65

  
 
The Chloride TMDL assigned final wasteload allocations to all point sources, including the 
Valencia and Saugus WRPs.  The final wasteload allocations were equal to the chloride 
numeric water quality objective of 100 mg/L.

66
  The Chloride TMDL established a multi-year 

implementation plan to attain the chloride water quality objectives.
67

  Accordingly, the 
Los Angeles Water Board also assigned interim wasteload allocations to the Valencia and 
Saugus WRPs to provide the WRPs time to implement chloride source reduction, complete 
site-specific objective

68
 studies, and make any necessary modifications or upgrades to the 

WRPs to meet the water quality objective for chloride.  In order to provide the WRPs time to 
comply with the water quality objective, the Chloride TMDL established average monthly interim 
effluent limits of 200 mg/L and 187 mg/L, and maximum daily effluent limits of 218 mg/L and 
196 mg/L for the Saugus and Valencia WRPs, respectively.

69
  These monthly and daily interim 

effluent limits for chloride were set to expire two and a half years from the effective date of the 
TMDL, whereupon the existing water quality objective of 100 mg/L would continue in effect.

70
  

Lastly, the Chloride TMDL included a task for completion of planning, design, and construction 
of advanced treatment facilities to treat effluent from the WRPs to reduce the chloride load and 
to attain water quality standards.

71
 

                     
62

  Los Angeles Water Board Resolution R02-018:  Amendment to the Water Quality Control Plan (Basin Plan) for 
the Los Angeles Region to Incorporate a Total Maximum Daily Load for Chloride in the Upper Santa Clara River 
(Oct. 24, 2002) (“Resolution R02-018”) (attached as Exhibit 12 to the Test Claim). 

63
  Resolution R02-018, at Attachment 2, p. 5; 2008 Staff Report, p. 9. 

64
  2008 Staff Report, p. 9. 

65
  Resolution R02-018, at Attachment 2, p. 5. 

66
  Resolution R02-018, at Attachment 2, p. 6. 

67
  Id. at pp. 8-10. 

68
  If a water quality objective is inappropriate for a particular waterbody (i.e., it does not protect the beneficial uses 

or, based on site-specific conditions, a less stringent standard may be warranted), a water quality objective that 
differs from the applicable objective may be developed for the site.  A regional water board may adopt site-specific 
objectives whenever it determines, in the exercise of its professional judgment, that it is appropriate to do so.  

69
  Resolution R02-018, at Attachment 2, p. 6. 

70
  Ibid. 

71
  Id. at 9. 
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The Chloride TMDL has since been revised in 2003, 2004, 2006, 2007, and again in 2008 (with 
the last amendment serving as the basis for the Test Claim).  The reasons and necessity for 
each Basin Plan amendment are summarized below.   
 
The 2003 Amendment  
 
In February 2003, the State Water Board remanded the Chloride TMDL to the Los Angeles 
Water Board due to concerns about the implementation plan and duration of the interim effluent 
limits.  The State Water Board directed the Los Angeles Water Board to consider a phased 
approach so that the Los Angeles Water Board and Claimant could complete their respective 
implementation tasks by specified dates and within 13 years from the effective date of the 
TMDL and to allow the Claimant to complete special studies prior to planning and construction 
of advanced treatment technologies.

72
  The State Water Board also directed the Los Angeles 

Water Board to consider extending the interim effluent limits beyond the two and a half years so 
that those limits could remain in effect during the planning and construction of advanced 
treatment technologies.

73
   

 
In July 2003, in response to the State Water Board’s remand, the Los Angeles Water Board 
readopted the Chloride TMDL with a revised implementation plan.  The revised implementation 
plan extended the interim wasteload allocations and final compliance deadline to achieve the 
final wasteload allocations to 13 years after the TMDL effective date.

74
  It also included two 

additional special studies to address scientific uncertainty and several mandatory 
reconsiderations of the Chloride TMDL by the Los Angeles Water Board.  The 13-year period 
included five years for special studies, feasibility analysis and water quality objective revisions, 
if warranted, followed by eight years for planning, design, and construction of the selected 
remedy.

75
  The eight-year time schedule for planning, design, and construction was based on 

comments submitted by the Claimant in October 2002, with a supporting engineering study that 
eight years would be required to plan, design, and construct advanced treatment for chloride.

76
  

 
The 2004 Amendment 
 
During the time that the State Water Board and Los Angeles Water Board were considering the 
Chloride TMDL, the Los Angeles Water Board was considering the renewal of NPDES permits 

                     
72

  State Water Board Resolution 2003-0014, p. 1, Provision 2(a) (July 10, 2003) (attached as Exhibit 13 to the Test 
Claim).  

73
  Id. at p. 2, Provision 2(b). 

74
  Los Angeles Water Board Resolution R03-008: Amendment to the Water Quality Control Plan (Basin Plan) for the 

Los Angeles Region to Incorporate a Total Maximum Daily Load for Chloride in the Santa Clara River (July 10, 
2003), p. 3, Finding 11. 

75
  Id. at Attachment A, pp. 4-6. 

76
  See MWH, Final Report: Cost Impacts for Compliance with a 100 mg/L Instantaneous Chloride Discharge Limit at 

the Santa Clara Valley Water Reclamation Plants (October 2002), p. 42. 
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for the Valencia and Saugus WRPs.  In 2003, Time Schedule Orders
77

 adopted 
contemporaneously with the NPDES permits also included interim effluent limits for chloride, 
which differed from the interim wasteload allocations in the Chloride TMDL.  Thus, in May 2004, 
the Los Angeles Water Board revised the interim wasteload allocations assigned to the 
Valencia and Saugus WRPs in the Chloride TMDL to conform to the interim effluent limits in the 
Time Schedule Orders.

78
 The board also revised the implementation plan in the Chloride TMDL 

to require the completion of several special studies that serve to characterize the sources, fate, 
transport, and specific impacts of chloride in the Upper Santa Clara River, including impacts to 
downstream reaches and underlying groundwater basins.  The board maintained the 13-year 
implementation schedule.

79
  This revised implementation schedule superseded the 

implementation plan adopted in 2003.
80

  This revised Chloride TMDL was approved by the State 
Water Board, OAL, and U.S. EPA, and became effective in May 2005. 
 
The 2006 Amendment 
 
One of the first special studies, an evaluation of the appropriate chloride threshold for the 
reasonable protection of salt-sensitive agriculture (such as avocados, strawberries, and nursery 
plants) was completed in September 2005.  This special study, entitled “Literature Review 
Evaluation (LRE),” found a guideline concentrations range for chloride sensitivity for avocado of 
100 to 120 mg/L of chloride.

81
  An independent technical advisory panel reviewed the LRE 

study and the majority opinion found a similar range of 100 to 120 mg/L of chloride.
82

  Thus, the 
existing water quality objective of 100 mg/L was within the recommended range for the 
reasonable protection of salt-sensitive crops.  
 
Another collaborative report entitled “Chloride Source Identification/Reduction, Pollution 
Prevention, and Public Outreach Plan (Chloride Source Report)” was completed in 
November 2005.  This report, which the Claimant prepared, identified sources of chloride in the 
Upper Santa Clara River as well as strategies for reducing those sources.  The Chloride Source 
Report identified potable water supply as the largest source of chloride loading to the Upper 

                     
77

  The Los Angeles Water Board issues time schedule orders pursuant to California Wat. Code, § 13300.  The 
purpose of such an order is to put a permittee on a schedule towards compliance with existing requirements.  

78
  Los Angeles Water Board Resolution 04-004:  Revision of interim waste load allocation and implementation plan 

for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for 
Chloride in the Upper Santa Clara River, Resolution 03-008 (May 6, 2004), p. 2,Finding 9.  For the Saugus WRP, the 
interim wasteload allocation for chloride was the sum of State Water Project treated water supply concentration plus 
114 mg/L, as a 12 month rolling average.  For the Valencia WRP, the interim wasteload allocation for chloride is the 
sum of State Water Project treated water supply concentration plus 134 mg/L, as a 12 month rolling average.  For 
both the Saugus and Valencia WRPs, at no time shall the interim wasteload allocations exceed 230 mg/L.  (Id. at 
Attachment A, p. 3.)  

79
  Id. at Attachment A, p. 7. 

80
  Id. at p. 3, Provision 1. 

81
  CH2MHLL, Final Report: Literature Review Evaluation (Sept. 2005), Executive Summary, p. VI. This study noted 

that the avocado is known as one of the most sensitive species to chloride and that Ventura County produces the 
second largest avocado crop in California. Id. at III-IV. 

82
  MIG, Technical Advisory Panel: Critical Review Report (Sept. 26, 2005), Ch. I: Introduction and Summary of Key 

Findings, p. 5. 
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Santa Clara River, and self-regenerating water softeners as the second largest source of 
chloride loading.

83
  

 
In 2006, the Los Angeles Water Board revised the implementation plan for the Chloride TMDL. 
The revised TMDL accelerated the final compliance date from 13 years to 11 years from the 
effective date of the Chloride TMDL (or from 2018 to 2016) based on findings from the LRE 
study.

84
  The board shortened the phase for the completion of special studies, but did not 

shorten the eight-year planning, design, and construction phase.
85

  
 
At that time, stakeholders contemplated two options for implementation:  (1) advanced 
treatment of effluent from the Valencia and Saugus WRPs and disposal of brine in the ocean 
through an ocean outfall; or (2) disposal of tertiary-treated effluent in the ocean through an 
ocean outfall.  Both options entailed construction of a pipeline from the WRPs to the ocean and 
an ocean outfall.

86
  

 
In 2007, the Claimant completed the “Groundwater/Surface Water Interaction (GSWI) Model” 
special study.  Stakeholders and an independent technical advisory panel reviewed and 
approved the GSWI study as an appropriate and adequate modeling tool.

87
  The GSWI study 

examined the feasibility of various implementation alternatives.  Based on various modeling 
scenarios, the GSWI study predicted that none of the contemplated alternatives, including the 
two options mentioned above, would achieve compliance with the existing water quality chloride 
objective of 100 mg/L at all times and at all locations.

88
  The GSWI study further indicated that 

beneficial uses can be protected through a combination of site-specific objectives for surface 
water and groundwater and reduction of chloride levels from the Valencia WRP effluent through 
advanced treatment.

89
  

 
As a result of the GSWI study, and the anticipated costs of complying with the 100 mg/L 
chloride water quality objective, the Claimant developed an alternative water resources 
management (AWRM) approach that could achieve attainment of site-specific objectives for 
certain reaches of the Santa Clara River.

90
  The Claimant first proposed the AWRM approach 

as part of the GSWI study to Los Angeles Water Board staff in 2007, and was further 

                     
83

  Sanitation Districts of Los Angeles County, Chloride Source Identification/Reduction, Pollution Prevention, and 
Public Outreach Plan (Nov. 2005), Executive Summary, pp. 1-1, 1-3. 

84
  Los Angeles Water Board Resolution R4-2006-016:  Amendment to the Water Quality Control Plan for the 

Los Angeles Region through Revision of the Implementation Plan for the Upper Santa Clara River Chloride TMDL, 
Resolution 04-004 (Aug. 3, 2006), Attachment A, p, 6.  

85
  Id. at p. 5, Finding 21. 

86
  2008 Resolution, p. 3, Finding 12. 

87
  2008 Staff Report, at p. 20. 

88
  Id. at 20-21. 

89
  Id. at 22. 

90
  See Geomatrix, Draft Task 2B-2 Report-Assessment of Alternatives for Compliance Options Using the 

Groundwater/Surface Water Interaction Model, prepared for The Santa Clarita Valley Sanitation District of 
Los Angeles County (June 17, 2008), pp. 19-31 (“Task 2B-2 Report”). 
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developed and refined through a series of meetings with stakeholders and board staff.  The 
Claimant participated extensively in, and often facilitated, weekly to bi-weekly meetings with 
board staff

91
 and technical working groups with other stakeholders.

92
  To gain support for the 

AWRM program it had developed, the Claimant gave numerous presentations on the AWRM to 
board staff, State Water Board members,

93
 downstream water users, purveyors, and other 

stakeholders.
94

  The AWRM program consisted of:  the development of site-specific objectives 
for chloride while protecting beneficial uses; chloride source reduction actions through the 
removal of self-regenerating water softeners; a switch from chlorine-based disinfection to 
ultraviolet disinfection at both WRPs; chloride load reduction actions through advanced 
treatment (like reverse osmosis and microfiltration) of a portion of the Valencia WRP’s effluent; 
supplemental water to enhance assimilative capacity of local groundwater or surface water; 
alternative water supply to protect salt-sensitive agricultural beneficial uses during drought 
conditions; construction of extraction wells and pipelines; and expansion of recycled water uses 
with the Santa Clarita Valley.

95
  The Claimant demonstrated to stakeholders that the AWRM 

program would address the chloride impairment in surface waters as well as the degradation of 
groundwater downstream at a much lower cost than other implementation scenarios that had 
been considered to achieve the original Chloride TMDL – approximately $250 million versus 
$500 million.

96
  

 

                     
91

 See, e.g., Agenda and Meeting Summaries for meetings held on August 24, 2007 (whereby SCVSD staff asked its 
consultant to draft a white paper on the regulatory framework that the Los Angeles Water Board could potentially 
utilize to facilitate a potential alternative water management option), September 7, 2007 (whereby SCVSD’s 
consultant presented “Regulatory Framework for Alternative Water Management/Maximum Benefit Approaches for 
the Upper Santa Clara Chloride TMDL”), October 5, 2007 (whereby SCVSD staff updated board staff on meetings 
with water purveyors and indicated that SCVSD would commit funding to alternative water resource management 
solution as long as it is cost effective solution and a “win-win” solution for all stakeholders); October 12, 2007 
(whereby SCVSD staff presented a PowerPoint presentation on the potential alternative compliance options under 
consideration); April 11, 2008 (whereby SCVSD presented a written summary and PowerPoint on the “Alternative 
Water Resource Management” program),  May 30, 2008 (whereby SCVSD notified board staff of a possible MOU 
with other stakeholders), and June 20, 2008 (whereby SCVSD indicated progress was continuing on development of 
a AWRM MOU with other stakeholders). 

92
  See, e.g., Summary and Overviews of Technical Working Group (TWG) meetings held on November 27, 2007 

(whereby SCVSD gave a presentation on potential alternative compliance options to the TWG), January 8, 2008 
(whereby SCVSD gave a series of presentation on possible alternatives for water management in Ventura County 
and Los Angeles County, including the AWRM), February 19, 2008 (whereby SCVSD presented a PowerPoint on the 
progress of the AWRM program), and April 8, 2008 (whereby SCVSD gave a PowerPoint presentation on the AWRM 
progress). 

93
 See, e.g., Agenda and Meeting Summary for meeting held on October 12, 2007 (whereby State Water Board 

member Frances Spivy-Weber was in attendance). 

94
  See, e.g., Agenda and Meeting Summaries for meetings held on October 12, 2007 and April 11, 2008; see also 

Summary and Overviews of TWG meetings held on November 27, 2007, February 19, 2008, and April 8, 2008 
(whereby SCVSD gave a PowerPoint presentation on the AWRM progress). 

95
  Task 2B-2 Report, pp. 19-31.  

96
  Santa Clarita Valley Sanitation District Proposed Sewer Service Charge Rate Increase, Frequently Asked 

Questions, pp. 4-5 <http://www.lacsd.org/civica/filebank/blobdload.asp?BlobID=5589> (as of July 28, 2011).  (“These 
relaxed limits would provide regulatory relief to reduce the cost of compliance from over $500 million (for large scale 
advanced treatment to meet original standards) to $250 million (for the Alternative Compliance Plan facilities to meet 
relaxed standards)”); 2008 Staff Report, pp. 37-38. 
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As a result, the AWRM program had broad stakeholder support and was seen as a cost-
effective solution.  The 2008 Resolution estimated an increase in sewer rates of $17.00 month 
to fund the AWRM, which would have brought Santa Clarita in line with the statewide average 
sewer rate of $34.00 per month.

97
  Based on the Claimant’s data, Santa Clarita residents 

currently pay $16.58 per month for service charge rates.
98

  For comparison, Los Angeles 
residents pay $35.24 per month, Ventura residents pay $25.00 per month, and Ojai, 
Santa Paula, and Fillmore residents pay $52.07, $77.21, and $82.00 per month, respectively, 
for sewer charge rates.

99
  

 
For the AWRM program to succeed, the Los Angeles Water Board first needed to adopt 
conditional site-specific objectives for chloride.  Based on the significant water quality and water 
supply benefits in both Los Angeles and Ventura Counties and the broad stakeholder support, 
Board staff agreed to take the regulatory steps necessary to recommend conditional chloride 
site-specific objectives to the board.  
 
The 2007 Amendment 
 
To initially support development of the AWRM compliance option, the Los Angeles Water Board 
amended its Basin Plan in November 2007 to divide Reach 4

100
 of the Santa Clara River into 

two separate reaches (Reaches 4A and 4B).
101

  The board found that this action would allow 
the development of more geographically precise site-specific objectives for chloride.

102
  The 

Claimant supported this action,
103

 stating that the “action to subdivide the reach will support 
continued development of this [AWRM] option, which represents a potential win-win situation for 
water resources and water quality management in Los Angeles and Ventura County.”

104
 

 
The Claimant, Ventura County Agricultural Water Quality Coalition, the United Water 
Conservation District, and Upper Basin Water Purveyors, consisting of the Castaic Lake Water 
Agency (CLWA), Valencia Water Company, Newhall County Water District, Santa Clarita Water 
Division of the CLWA, and the Los Angeles County Waterworks District No. 36 entered into a 
memorandum of understanding (MOU) to implement the AWRM program.

105
  The MOU, which 

                     
97

  2008 Staff Report, p. 38 (costs are in 2007 dollars).  

98
  LACSD website, Santa Clarita Valley Sanitation District Proposed Sewer Service Charge Rate Increase 

<http://www.lacsd.org/info/industrial_waste/chloride_in_santa_clarita/proposed_sewer_service_charge_increase/def
ault.asp> (as of July 28, 2011). 

99
  Ibid. 

100
  Reach 4 of the Santa Clara River is located downstream from Reach 5 and extends to the City of Fillmore.  

101
  Los Angeles Water Board Resolution 2007-018: Amendment to the Water Quality Control Plan for the 

Los Angeles Region to Subdivide Reach 4 of the Santa Clara River (Nov. 1, 2007). 

102
  2008 Resolution, p. 4, Finding 16.  Note that this action did not modify the water quality objective for chloride in 

either Reach 4A or Reach 4B, nor adopt a site-specific objective for chloride in Reach 4A or 4B. 

103
  Los Angeles Water Board, Transcript of Proceedings, Nov. 1, 2007, p. 278 line 6 to p. 279 line 17. 

104
  Id. at p. 279 lines 10-13. 

105
  See generally Memorandum of Understandings for Implementation of an Alternative Water Resources 

Management Program among the Santa Clarita Valley Sanitation Districts of Los Angeles County, Upper Basin 
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became effective on October 23, 2008, specifies the agreed-upon responsibilities of the AWRM 
Stakeholders for the implementation of ultra-violet light disinfection and advanced treatment 
facilities (i.e., microfiltration-reverse osmosis and brine disposal), salt management facilities 
(i.e., extraction wells and water supply conveyance pipelines), supplemental water (i.e., water 
transfers and related facilities), and alternative water supplies for the protection of beneficial 
uses.  The Los Angeles Water Board was not a party to this MOU.  
 
The 2008 Amendment 
 
On December 11, 2008, the Los Angeles Water Board adopted Resolution No. R4-2008-012:  
Amendment to the Water Quality Control Plan for the Los Angeles Region to Adopt Site 
Specific Chloride Objectives and to Revise the Upper Santa Clara River Chloride TMDL (the 
2008 Resolution)

106
 to fully support implementation of the Claimant’s AWRM program.  This is 

the resolution that is being challenged as an unfunded state mandate in this Test Claim.  
 
The 2008 Resolution amended the Basin Plan to incorporate conditional site-specific objectives 
for chloride for Reaches 4B, 5, and 6 of the Santa Clara River and the groundwater basins 
underlying those reaches, and revised the Chloride TMDL.  The Chloride TMDL’s wasteload 
allocations and implementation plan were all based on the conditional site-specific objectives for 
chloride.  The conditional site-specific objectives and conditional wasteload allocations are both 
equal to 150 mg/L in Reaches 5 and 6 and 117 mg/L in Reach 4B (this wasteload allocation 
goes up to 130 mg/L when the State Water Project supply has levels of chloride greater than 
80 mg/L).

107
 The Los Angeles Water Board determined that the conditional site-specific 

objectives and conditional wasteload allocations were protective of beneficial uses when the 
AWRM was implemented (such as providing supplemental water supply to growers in Reach 4B 
during drought conditions and exporting of chloride from the watershed such that the 10-year 
cumulative net chloride loading to Reach 4B above 117 mg/L be zero or less).  The Chloride 
TMDL states that the conditional site-specific objectives for chloride shall only apply and 
supersede the Basin Plan water quality objectives when chloride load reductions and/or chloride 
export projects are in operation and are reducing chloride loading.

108
  Chloride load reduction is 

based on operation of a reverse osmosis treatment plant treating 3 million gallons per day of 
effluent at the Valencia WRP with “chloride concentration of 50 mg/L [plus] water supply 
chloride.”

109
  Accordingly, the site-specific objectives are conditioned on the Claimant’s full and 

ongoing implementation of the AWRM program.  It is therefore important to note that, if the 
Claimant does not build and operate the AWRM system, the site-specific water quality 
objectives for chloride will revert back to the current levels in the Basin Plan, which are 
100 mg/L.

110
  Thus, the Claimant has a choice whether to implement the AWRM or not.  

                                                                        
Water Purveyors, United Water Conservation District, and Ventura County Agricultural Water Quality Coalition (Oct. 
2008).  

106
  Los Angeles Water Board Resolution R4-2008-012 (Dec. 11, 2008) (attached as Exhibit 1 to the Test Claim). 

107
  Id. at Attachment A, pp. 2-3.  

108
  Id. at Attachment B, p. 4. 

109
  Id. at Attachment B, pp. 7-8. 

110
  Id. at p. 5. 
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The Los Angeles Water Board also revised the Chloride TMDL by shortening the 
implementation plan to 10 years from the effective date of the Chloride TMDL.  Thus, the 
Claimant must attain compliance with the conditional site-specific objectives by May 2015.

111
  In 

the interim, the Chloride TMDL provides interim wasteload allocations to the Claimant based on 
the chloride concentrations in source water and Saugus and Valencia WRPs’ current 
performance. 
 
At the December 2008 Board meeting, the Claimant, stakeholders, and Los Angeles Water 
Board staff expressed an unprecedented level of cooperation and support for the 
2008 Resolution, especially given the Chloride TMDL’s long and contentious history.  
Steve Maguin, the Claimant’s Chief Engineer and General Manager, provided “unequivocal 
support” for adoption of the 2008 Resolution.

112
  In his closing remarks, Mr. Maguin stated, “I 

think we [the Claimant] have developed something very, very good.  You’re going to hear a lot 
of people support it because it has a bright – a lot of very good ramifications.”

113
  Phil Friess, 

Technical Services Department Head for the Claimant, also expressed support for the board to 
adopt the 2008 Resolution.

114
  In addition, when describing the Claimant’s and other 

stakeholders commitments to the proposed AWRM program, Mr. Friess stated, “As the 
discharger seeking site-specific objectives, obviously the Santa Clarita Valley Sanitation District 
is going to fund the AWRM elements, including source control, the facility upgrades, the 
Ventura County salt management facilities, [and] purchase of supplemental water provision of 
alternative water supply to Camulos Ranch.”

115
  

 
The 2008 Resolution was approved by the State Water Board, the OAL, and U.S. EPA, and 
became effective on April 6, 2010. 

                     
111

  Id. at p. 5 and Attachment B, p. 20.  

112
  Los Angeles Water Board, Transcript of Proceedings, Dec. 11, 2008, p. 56 lines 24-25.  See generally p. 56 

line 15 to p. 70 line 11 for the comments provided by Mr. Maguin and Phil Friess, head of the Technical Services 
Department for the Claimant.  

113
 Id. at p. 60 lines 22-25. 

114
 Id. at p. 70 lines 4-6 (“We think it does the best overall job, and we hope you'll adopt site-specific objectives to 

support it.”). Mr. Maguin and Mr. Friess also submitted a joint written comment letter on behalf of LACSD on the 
proposed 2008 Resolution prior to the December 2008 Board meeting.  In that letter, the Claimant states, “The 
Sanitation District strongly supports the proposed amendment to the Basin Plan because it provides for the 
opportunity for the implementation of the Alternative Water Resources Management (AWRM) Program, an 
innovative watershed-wide and stakeholder-supported program to comply with the Upper Santa Clara River Chloride 
TMDL.  Since November 1, 2007, various Los Angeles and Ventura County stakeholders within the Santa Clara 
River watershed, including the Sanitation District, have worked together to develop the AWRM Program as a viable 
alternative for Regional Board consideration.”  As evidence of its commitment, the Claimant attached a copy of the 
October 23, 2008 MOU to its comment letter.  The Claimant also stated, “In closing, the Sanitation District would like 
to reiterate its strong support for the Regional Board staff’s recommendation to adopt conditional site-specific 
objectives for chloride and urges the Regional Board to approve this important Basin Plan Amendment.  The 
Sanitation District believes that the proposed amendment to the Basin Plan and the resultant chloride site-specific 
objectives necessary to implement the AWRM program, will provide an opportunity to implement a solution to the 
Chloride TMDL that provides the maximum benefit to the people of the State.” (Letter from Stephen R. Maguin and 
Philip L. Friess to Tracy Egoscue, dated November 14, 2008.)  

115
 Id p. at 67 lines 10-15. 
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Pursuant to the 2008 Resolution, the conditional wasteload allocations for the Saugus and 
Valencia WRPs will be implemented through effluent limits, receiving water limits, and 
monitoring requirements in NPDES permits.  However, to date, the conditional wasteload 
allocations have not yet been incorporated into the most recent NPDES permits for the Saugus 
and Valencia WRPs, which were both renewed in 2009.  The 2009 permits maintain final 
effluent limits for chloride in the amount of 100 mg/L.

116
 

  
D.  Claimant’s Proposed Rate Increases 
 
To date, the SCVSD Board of Directors

117
 has refused to fund the AWRM program its own staff 

developed, promoted, and urged the Los Angeles Water Board to implement.  
 
At the May 26, 2009 SCVSD Board of Directors public hearing, which was about six months 
after the Los Angeles Water Board adopted the 2008 Resolution, the SCVSD’s Board of 
Directors considered a service charge rate increase that would raise rates from approximately 
$15 per month per single-family home to $47 per month by FY 2015-2016.

118
  After a hearing 

on the matter, the SCVSD Board of Directors voted to defer adoption of the proposed rate 
increase to a future meeting.

119
  SCVSD Board Member Laurene Weste stated that she did not 

believe all options have been explored yet and that she did not support the increase because it 
is an unreasonable impact on homeowners.

120
  Chief Engineer and General Manager 

Steve Maguin noted prior to the hearing that 42 protest letters were submitted with one letter 
containing 12 signatures.  He also stated that 150 emails of protests were also received as well 
as seven telephone calls in protest.

121
  

 
The SCVSD Board of Directors again considered a rate increase at its July 27, 2010 public 
hearing.  The proposal was a four-year rate increase that would raise rates from $16.58 per 

                     
116

  See generally Los Angeles Water Board Order No. R4-2009-0074 for Valencia WRP, pp. 18, 21, and Attachment 
K; Los Angeles Water Board Order No. R4-2009-0075 for Saugus WRP, p. 16, 20, and Attachment K. While the final 
wasteload allocations for chloride based on the 2004 and 2006 amendments are incorporated into the permits, those 
final wasteload allocations are not yet in effect. Thus, during the period of TMDL implementation, the WRPs are 
assigned interim effluent limits that cannot exceed 230 mg/L. The WRPs’ 2009 NPDES permits also include the 
implementation tasks of the Chloride TMDL, as amended in 2008, in Attachment K. 

117
  The SCVSD Board of Directors includes the mayor of Santa Clarita, a designated member of the Santa Clarita 

City Council, and the chairperson of the Los Angeles County Board of Supervisors. 

118
  Minutes of the Adjourned Regular Meeting of the Board of Directors of the SCVSD, May 26, 2009, p. 2.  The 

minutes indicate that “without the [AWRM program], based on what is known today, the current service charge rate 
projected out over the seven-year period would be about $23 per month per single-family home.  At that point in time 
(2015-16), the [AWRM] is projected to add approximately $19 in capital needs and another $5 per month for 
operation and maintenance of the new facilities for a total projected monthly service charge of approximately $47 in 
2015-16.”  Thus, $24 was the proposed increased rate relating to compliance with the AWRM program.  

119
  Id. at p. 5. 

120
  Ibid. 

121
  Id. at p. 3. 
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month per single family home to $24.67 per month by FY 2013-2014.
122

  Mr. Maguin noted that 
$3.92 of the proposed $8.09 monthly increase over four years was needed to support existing 
facilities.

123
  He also stated a portion of the increase was to repay funds borrowed from the 

capital improvement fund over the last several years during which rates were below those 
recommended.

124
  The other approximate half remaining was for planning and design efforts 

related to the facilities that are needed to comply with the chloride limits.
125

  Prior to the hearing, 
the Claimant had received 7,732 written protests from property owners.

126
  Following the public 

hearing, the SCVSD again rejected the proposed rate increases.
127

  In letters to the 
Los Angeles Water Board, the SCVSD stated that the Board of Directors declined to approve 
the rate increases in 2009 and 2010 due to “very strong public opposition.”

128
  However, in both 

the 2009 and 2010 hearings, while the opponents to the rate increases were likely vocal, there 
was not the necessary number of written protests to preclude SCVSD from passing rate 
increases under Proposition 218.

129
  As of June 1, 2010, there were 68,897 parcels connected 

to the sewerage system in the SCVSD service area.
130

  Thus, the Claimant needed to receive at 
least 34,449 written protests from parcel owners prior to each hearing.  Despite the fact that 
there were insufficient numbers of written protests to preclude a rate increase under 
Proposition 218 prior to both the May 26, 2009 and July 27, 2010 hearings (203 written protests 
and 7,732 written protests, respectively), the SCVSD Board of Directors still rejected the 
proposed rates on both occasions.  
 
On April 14, 2011, the SCVSD held another public hearing to consider a proposal to increase 
the sewer service charge rates over the next three years to provide, solely, for the continued 

                     
122

  Santa Clarita Valley Sanitation District, Notice of Public Hearing Regarding a Proposed Sewer Service Charge 
Rate Increase (June 11, 2010), p. 2, at <http://www.lacsd.org/civica/filebank/blobdload.asp?BlobID=5586> (as of 
July 28, 2011) (“June 2009 Notice of Public Hearing”); Minutes of the Adjourned Regular Meeting of the Board of 
Directors of the SCVSD, July 27, 2010, p. 4 (June 2009 Minutes). 

123
  June 2009 Minutes, p. 2.  

124
  Ibid. 

125
  June 2009 Notice of Public Hearing, p. 2. 

126
  June 2009 Minutes, p. 2. 

127
  Id. at p. 4. 

128
  Letter from Stephen R. Maguin, County Sanitation Districts of Los Angeles County, to Samuel Unger 

(Oct. 14, 2010), at p. 1; Letter from Stephen R. Maguin, County Sanitation Districts of Los Angeles County, to 
Samuel Unger (Nov. 4, 201), at p. 1. 

129
  Under Proposition 218, added in 1996, no local government may impose, extend, or increase any tax (e.g., 

sewer rate) unless and until that tax is submitted to the electorate and approved by a majority.  A property owner 
subject to a proposed rate increase can protest the proposed rate increase.  However, the protest must be in writing 
and must be received by the local governmental body prior to or at the public hearing.  The local governmental body 
can take no action on the proposed rates if written protests are submitted by more than 50 percent of the affected 
property owners.  If sufficient protests are not received, then the local governmental body can consider an increase 
during a public hearing.  (Cal. Const., article XIII D, § 6, subd. (c). 

130
  Letter from Stephen R. Maguin, County Sanitation Districts of Los Angeles County, to Council members,  

Responses to Comments Made during the May 25, 2010 City Council Meeting – Public Hearing on Proposed Rate 
Increases (June 1, 2010), p. 12 (M-6), at <http://www.lacsd.org/civica/filebank/blobdload.asp?BlobID=5563> (as of 
July 28, 2011). 
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operation and maintenance of existing facilities and SCVSD Board-directed activities.
131

  The 
proposed rate increase for existing facilities was $1.34 for FY 2011-12, $1.33 for FY 2012-13, 
and $1.33 for FY 2013-2014, thus totaling a $4 increase at the end of the three years.

132
  The 

LACSD website explained that “Board-directed activities” included:  “test claim for State 
reimbursement of unfunded mandates, legislative relief efforts, evaluation of the potential use 
of ultra-violet disinfection technology at the WRPs, studies of water supply options, and 
continued negotiations with State regulators to develop a workable solution for the Santa Clara 
community.”

133
  The website further states, “None of the proposed rate increase is being 

budgeted for the development of facilities to control chloride in the Santa Clara River.  Any rate 
increases that may be necessary to support a chloride solution will not be proposed until an 
acceptable plan is developed.”

134
  A Proposition 218 notice was mailed to each affected 

property owner on February 25, 2011.
135

  The SCVSD Board of Directors approved the 
proposed rate increase to fund existing facilities.

136
  

 
IV.  THIS TEST CLAIM DOES NOT QUALIFY FOR SUBVENTION 

 
The Claimant contends that the provisions of the 2008 Resolution are subject to reimbursement 
because the Los Angeles Water Board’s adoption of the chloride water quality objective of 
100 mg/L, its establishment of conditional site-specific objectives, and its assignment of specific 
interim and final wasteload allocations are not federal mandates.  The Claimant further asserts 
that these are new programs or existing programs that require a higher level of service, and 
that the Claimant has no fee authority sufficient to pay for the costs.  

 
The Claimant’s contention that the 2008 Resolution is an unfunded state mandate is flawed on 
various grounds, including its misinterpretation of the law regarding unfunded mandates.  The 
2008 Resolution does not require subvention for four principal reasons.  First, the challenged 
provisions of the 2008 Resolution do not mandate a new program or higher level of service.  
Second, the Los Angeles Water Board’s establishment of the chloride water quality objective in 
the Santa Clara River, its resulting establishment of the Chloride TMDL when that objective was 
not met, and its resulting assignment of wasteload allocations to the Claimant are all federal 
mandates required by the Clean Water Act and any cost increases that result solely from state 
law requirements are de minimis.  Third, the Claimant not only proposed the AWRM program 
for which it now seeks subvention, but advocated and urged the Los Angeles Water Board to 

                     
131

  Sanitation Districts of Los Angeles County, SCVSD Proposed Sewer Service Rate Charge Increase, at 
<http://www.lacsd.org/info/industrial_waste/chloride_in_santa_clarita/proposed_sewer_service_charge_increase/def
ault.asp> (as of July 28, 2011).   

132
  Ibid.  The Claimant further explained on its website that, even with the proposed rate increases, the service 

charge rate in the SCVSD in the fourth year would be less than what other similar wastewater agencies are currently 
charging.  The website included a table showing the service charge rate comparison for several communities in 
Los Angeles and Ventura counties.  

133
  Ibid. 

134
  Ibid. 

135
  Ibid. A generic copy of the Proposition 18, as referenced on its website, is included as an attachment.  This 

notice is also available at < http://www.lacsd.org/civica/filebank/blobdload.asp?BlobID=4352> (as of July 28, 2011).  

136
  Minutes of the Special Meeting of the Board of Directors of the SCVSD, Apr. 14, 2011, p. 3. 
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incorporate the AWRM program into the Basin Plan.  Finally, the Claimant can avoid the 
expenditure of tax monies by raising service charges, fees, or assessments to pay for 
implementation of the provisions.  
 
A.  The Challenged Provisions of the 2008 Resolution Do Not Mandate a New Program or 

Higher Level of Service on the Claimant 
 
Article XIII B, section 6(a) of the California Constitution provides, “[w]henever the Legislature or 
any state agency mandates a new program or higher level of service on any local government, 
the State shall provide a subvention of funds to reimburse that local government for the costs of 
the program or increased level of service.”  In order to obtain reimbursement, the Claimant 
must therefore prove either that:  (1) the program carries out the governmental function of 
providing services to the public; or (2) the laws which, to implement a state policy, impose 
unique requirements on local governments and do not apply generally to all residents and 
entities in the state.

137
  Statutes implementing Article XIII B, section 6 clarify that no subvention 

of funds is required if:  (1) the mandate imposes a requirement that is mandated by a federal 
law or regulation and results in costs mandated by the federal government, unless the statute 
or executive order mandates costs that exceed the mandate in that federal law or regulation;

138
 

(2) the local agency proposed the mandate;
139

 or (3) the local agency has the authority to levy 
service charges, fees, or assessments sufficient to pay.

140
  For the reasons set forth below, not 

only has the Claimant failed to establish that the 2008 Resolution mandates a new program or 
higher level of service, but also each of the three exemptions apply. 
 

1.  The Provisions of the Chloride TMDL Are Mandated by the Clean Water Act 
 

As noted above, the Clean Water Act requires the Los Angeles Water Board to establish water 
quality standards, which consist of designated uses and water quality criteria to protect the 
uses.

141
  The federal Clean Water Act requires NDPES permits for point sources to comply with 

the water quality standards.
142

  Waterbodies that do not meet water quality standards are 
considered impaired.  For each impaired waterbody, the Los Angeles Water Board is required 
by the Clean Water Act to establish a TMDL, or plan for the waterbody to achieve water quality 
standards.  The Los Angeles Water Board first established water quality objectives for chloride 
in the Upper Santa Clara River in 1975.  Despite the various revisions to the Chloride TMDL 
over the years, the water quality objective of 100 mg/L for chloride designated in 1978 remains 
the water quality objective today.  Thus, absent the 2008 Resolution, the Claimant will have to 
achieve compliance with the 100 mg/L wasteload allocation by 2015 and absent the Chloride 
TMDL they would have to comply with the water quality standard.  
                     
137

  County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 

138
  Govt. Code, § 17556, subd. c. 

139
  Id. at § subd. (a). 

140
  Id. at § subd. (d). 

141
  As noted above, under the state’s Porter-Cologne Act nomenclature, designated uses are referred to as 

beneficial uses and water quality criteria are referred to as water quality objectives.  The state and federal terms are 
used interchangeably. 

142
  33 U.S.C. § 1311(b)(1)(C); see also City of Burbank, supra, 35 Cal.4th at p. 626. 
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The Claimant argues that the Los Angeles Water Board’s “modification and re-modification of 
the water quality objectives for chlorides, as well as the board’s adoption of specific 
requirements [in the TMDL] for meeting these objectives” were discretionary decisions made 
outside of the Clean Water Act.

143
  This is incorrect.  The Los Angeles Water Board has no 

such discretion; section 303 of the Clean Water Act mandates the state to adopt water quality 
standards and TMDLs for waterbodies that fail to meet such standards.

144
  Earlier in its Test 

Claim, the Claimant even acknowledges that the adoption of water quality standards and 
TMDLs are a federal mandate:  “Section 303(d) of the [Clean Water Act] requires states to 
continually identify those waters of the United States within their boundaries that do not meet 
water quality standards . . . and prepare TMDLs for those waters that will ensure re-attainment 
of the standards through action by regulated dischargers.”

145
  The 2008 Resolution merely 

continues and refines previous planning goals and objectives that were set forth in prior 
versions of the Basin Plan and Chloride TMDL.  The California Supreme Court has held that, 
“[f]or purposes of ruling upon a request for reimbursement, challenged state rules or 
procedures that are intended to implement an applicable federal law—and whose costs are, in 
context, de minimus—should be treated as part and parcel of the underlying federal 
mandate.”

146
   

 
The Claimant’s insistence that the Los Angeles Water Board exercised discretion in this case 
fails as a matter of law.  Pursuant to Clean Water Act section 303, in 1975, the Los Angeles 
Water Board adopted water quality standards for the Santa Clara River, which included water 
quality objectives for chloride.  In 1998, Reaches 5 and 6 of the Santa Clara River appeared on 
the state’s 303(d) List as impaired for chloride, because the waterbody did not meet the chloride 
water quality objectives.  The Clean Water Act and the U.S. EPA’s regulations make clear that 
a TMDL must be developed for impaired waterbodies, and that any TMDL must establish 
wasteload allocations for each discharger to the waterbody.  The board therefore had no “true 
choice;”

147
 it had to adopt a TMDL for chloride.  True, the Chloride TMDL has been revised over 

time.  However, just because the Los Angeles Water Board revised the implementation plan of 
its Chloride TMDL does not support the conclusion that the water quality objectives or the 
Chloride TMDL’s provisions are unfunded state mandates.  Water quality standards are 
adopted pursuant to the Clean Water Act, and any TMDL is required to attain and maintain the 
applicable water quality standards, no matter how many times these regulatory mechanisms 
are modified and amended. 

 
Likewise, the fact that the Los Angeles Water Board decides how to allocate the pollutant 
loadings among the various dischargers, determine the program of implementation, and set 
                     
143

  Test Claim, p.9. 

144
  33 U.S.C. § 1313. 

145
  Test Claim, p.2 (emphasis added). 

146
  San Diego Unified School District v. Commission on State Mandates (2004) 33 Cal.4th 859, 890. 

147
  Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1581-1582.  (“The test for determining 

whether there is a federal mandate is whether compliance with federal standards ‘is a matter of true choice,’ that is, 
whether participation in the federal program ‘is truly voluntary.’” (Citing City of Sacramento v. State of California 
(1990) 50 Cal.3d 51.).  
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various milestones for achieving water quality standards does not mean that the TMDL’s 
regulatory framework is an unfunded state mandate.  The Claimant states that, “[w]hile the 
Clean Water Act requires TMDLs to be prepared, the Regional Water Board exercised its 
discretion when assigning [wasteload allocations] to the Saugus and Valencia WRPs . . . .”

148
  

The Claimant ignores the relevant law, however.  Title 40, section 130.2(i) of the Code of 
Federal Regulations defines TMDL to mean “[t]he sum of the individual [wasteload allocations] 
for point sources and [load allocations] for nonpoint sources and natural background.”   The 
very act of assigning allocations is what comprises the TMDL; a TMDL is not valid unless it 
contains wasteload and load allocations.  Therefore, to protect beneficial uses, the Los Angeles 
Water Board had no choice but to assign wasteload allocations to each point source 
discharger, including the Claimant.  This is especially true in light of the fact that the Claimant 
operates two WRPs that are the primary sources of chloride to the Santa Clara River.

149
 

 
The Claimant further asserts that “acts to regulate water quality to protect downstream salt-
sensitive crops” are not mandated by the Clean Water Act.

150
  This ignores the law.  When 

designating uses of a waterbody and the appropriate water quality criteria/objectives to protect 
those uses, states are required to ensure that water quality standards are adequate to protect 
downstream uses.

151
  Moreover, any water quality standards must protect the most sensitive of 

any designated beneficial uses.
152

  
 
The Claimant further argues that the Clean Water Act does not even require that agricultural 
uses be protected at all.  This also ignores the law.  Clean Water Act section 303(c)(2)(A) 
requires that water quality standards consist of the designated uses of the water and shall be 
established taking into consideration their use and value for public water supplies, propagation 
of fish and wildlife, recreational purposes, and agricultural, industrial, and other 
purposes . . . .”

153
  The Claimant contends that the inclusion of the word “consideration” 

somehow makes it a discretionary, rather than mandatory, designation.  This erroneous 
interpretation would make even uses based on the protection of fish, wildlife, and recreation 
discretionary, which is contrary to the Clean Water Act’s stated goal that the protection and 
propagation of fish, shellfish, and wildlife and recreation in and on the water be achieved by 
1983.

154
  Such an interpretation would also conflict with federal regulations, which require states 

to designate appropriate water uses to be achieved and protected.
155

  Uses are categorized into 
                     
148

  Test Claim, p.21. 

149
  As further discussed below, even this argument gets the Claimant nowhere.  The assignment of an allocation to 

the Claimant was no different than the allocation assigned other dischargers—regardless of the public nature of the 
discharge.  All the wasteload allocations were set to implement the water quality standard of 100 mg/l of chloride and 
all dischargers were subject to the same wasteload allocation.  In this sense, the TMDL, like the water quality 
standard, regulates with an even hand. 

150
  Test Claim, p. 20. 

151
  40 C.F.R. § 131.10(b). 

152
  Id. at § 131.11(a)(1). 

153
  33 U.S.C. § 1313(c)(2)(A) (emphasis added); See also 40 C.F.R. §§ 131.2, 131.10 

154
  33 U.S.C. § 1251(a)(2).  Another stated goal of the Clean Water Act is for all discharges of pollutants into 

navigable waters be eliminated by 1985.  (33 U.S.C. § 1251(a)(1).) 

155
  40 C.F.R. § 131.10 
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“existing uses” and “designated uses.”  “Existing uses” are those uses actually attained in the 
waterbody, whether or not they are included in the water quality standards.”

156
  “Designated 

uses” are those uses specific in water quality standards for each water body or segment 
whether or not they are being attained.”

157
  Thus, if a use is an “existing” use for a waterbody 

(such as agriculture in the Santa Clara River), then the waterbody must have that use in its 
“designated” uses.  As noted above, states must adopt water quality criteria that protect 
designated uses.

158
  And for waters with multiple use designations, the water quality criteria 

must support the most sensitive use.
159

  Therefore, the Los Angeles Water Board’s 
establishment of water quality objectives to protect salt-sensitive agricultural uses downstream 
of Reaches 5 and 6 of the Santa Clara River is federally mandated.  
 
The Claimant also asserts that the Clean Water Act does not require the protection of so-called 
“off-stream agricultural uses” because the use must occur in the water itself.

160
  The Claimant’s 

basis for this assertion is the definition of “existing uses.”  This argument fails.  Claimant’s 
construction would mean that protection of agricultural uses could only exist if someone is 
growing crops in the river itself.  It would also mean that the protection of water supply uses 
could only exist if someone is actually drinking water in the river itself.  Both results are not 
supported by the Clean Water Act, federal regulations, or U.S. EPA guidance.  U.S. EPA 
regulations and guidance clearly require the protection of existing uses and the level of water 
quality necessary to protect those uses.

161
 

 
The Los Angeles Water Board takes issue with the Claimant’s attempts to challenge the 
scientific validity of the underlying water quality objective of 100 mg/L for chloride in its Test 
Claim.  That water quality objective was established in 1978.  A test claim is not the proper 
forum to challenge the objective.  In addition, the Claimant’s assertions regarding how other 
regional water boards or U.S. EPA have protected agricultural uses and the specific water 
quality standards that they have established for chloride for waterbodies in their jurisdictions are 
irrelevant to this Test Claim.

162
  The Los Angeles Water Board’s establishment of water quality 

standards for a specific waterbody based on site-specific information does not make it a 
discretionary action.  Neither the Clean Water Act nor its implementing regulations establish a 

                     
156

  Id. at § 131.3(e). 

157
  Id. at § 131.3(d). 

158
  Id. at § 131.11(a).  

159
  Ibid. 

160
  Test Claim, pp. 20-21. 

161
  40 C.F.R. § 131.12(a)(1); U.S. EPA, Water Quality Standards Handbook: Second Edition (Aug. 1994), § 4.4, 

p. 4-3. 

162
  For example, on page 21 of the Test Claim, Claimant points to certain numeric chloride limits that U.S. EPA has 

established for drinking water and the protection of aquatic life.  It is true that these limits are significantly higher than 
the water quality objectives established by the Los Angeles Water Board.  However, this is because humans and 
aquatic species can tolerate much higher chloride concentrations than salt-sensitive agricultural crops, such as 
avocados and strawberries.  As noted above, the state is required to protect the most sensitive of any designated 
beneficial uses.  In the Upper Santa Clara River, agriculture is the most sensitive use.  Therefore, the levels 
U.S. EPA has established for state drinking water and aquatic life standards are irrelevant.    
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one-size-fits-all approach in establishing water quality standards.
163

  Water quality standards 
are specific to each individual waterbody, and often to individual segments of that waterbody, 
so that such water quality standards are appropriately established. 
 
Lastly, the 2008 Resolution cannot be construed as requiring a new level of service, because 
the chloride water quality objective for the Santa Clara River was first established in 1975.  The 
whole purpose of the 2008 Resolution was to incorporate less-stringent site-specific objectives 
in order to support the Claimant’s AWRM program.  Thus, if anything, the 2008 Resolution 
imposed a lower level of service in order to make it less expensive for the Claimant to 
implement the existing 100 mg/L chloride water quality objective.  In addition, the Los Angeles 
Water Board did not impose this program on the Claimant.  The AWRM is the Claimant’s 
chosen method of complying with the Chloride TMDL and the water quality objectives.  
 
Moreover, if U.S. EPA were to have adopted a Chloride TMDL for the Santa Clara River, it 
would have done so without an implementation plan, since U.S. EPA does not include 
implementation plans as part of their TMDLs.

164
  This means that final wasteload allocations 

and load allocations would take effect immediately upon adoption of the TMDL
165

 and 
dischargers would need to comply with effluent limits based on those wasteload allocations 
immediately upon incorporation into an NDPES permit.  For the Chloride TMDL, the Los 
Angeles Water Board initially allowed up to 13 years for the Claimant to achieve its wasteload 
allocations.  Based on the results of the various special studies, that schedule was eventually 
shortened to 10 years.  However, the Claimant most likely would not have received any time 
schedule at all, had U.S. EPA adopted the Chloride TMDL.  
 

2.  The 2008 Resolution Does Not Impose Requirements Unique to Local Agencies 
and Is Not a Mandate Peculiar to Government 

 
In order to demonstrate that the 2008 Resolution imposes a new program or higher level of 
service, the Claimant has the burden of proving that the 2008 Resolution imposes requirements 
unique to the Claimant.  However, the Claimant fails to meet this burden in its Test Claim.  That 
is because the 2008 Resolution is a regulatory provision of general applicability and not a new 
program or higher level of service.  
 
None of the challenged provisions are subject to reimbursement because the 2008 Resolution 
does not involve requirements imposed uniquely upon local government.  Reimbursement to 
local agencies is required only for the costs involved in carrying out functions peculiar to 
government, not for expenses incurred by local agencies as an incidental impact of laws that 

                     
163

  Natural Resources Defense Council, Inc. v. U.S. E.P.A. (4th Cir. 1993) 16 F.3d 1395, 1400. 

164
  See, e.g., Pronsolino, supra, 291 F.3d at p. 1140 (although, unlike the nonpoint source pollution subject to the 

TMDL in Pronsolino, this case involves a discharge subject to the NPDES program, and therefore, the independent 
federal obligations to comply with water quality standards and to implement wasteload allocations apply [33 U.S.C. § 
1311(b)(1)(C) and 40 C.F.R. § 122.44(d)]). 

165
  See, e.g., In the Matter of Star-Kist Caribe, Inc. (E.A.B. 1990) 3 E.A.D. 172, mod. den. 4 E.A.D. 33 (E.A.B 1992) 

(noting that U.S. EPA may only include compliance schedules authorizing delayed implementation of state water 
quality standards if the state water quality standards authorize the compliance schedules). 
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apply generally to all state residents and entities.  Laws of general application are not entitled to 
subvention.

166
  The fact that a requirement may single out local governments is not dispositive; 

where local agencies are required to perform the same functions as private industry, no 
subvention is required.

167
   

 
Water quality objectives apply to a waterbody as a whole, and all dischargers are subject to 
them.

168
  Likewise, TMDLs must assign wasteload allocations and load allocations to all sources 

of the pollutant, both public agencies and private industry alike.  Here, the water quality 
objectives for chloride apply throughout the entire affected portion of the Upper Santa Clara 
River.  As required by the Clean Water Act, the Los Angeles Water Board established a 
Chloride TMDL designed to achieve water quality objectives.  That regulatory mechanism 
analyzed all sources of chloride discharges and determined that the greatest load of chloride 
came from WRPs that the Claimant owns and operates.  As such, the challenged provisions 
treat dischargers with an even hand, irrespective of status (any point or nonpoint source) and 
are not peculiar to local agencies such as the Claimant.    
 
For the reasons stated above, the challenged provisions are not a new program or higher level 
of service, and thus the Los Angeles Water Board requests the Commission to reject the 
Claimant’s arguments. 
 
B.  Subvention Is Not Required Because Exemptions in Government Code Section 17556 

Apply 
 
Even if the Commission views the 2008 Resolution as a state mandate, the Claimant is not 
entitled to subvention because all three exemptions in Government Code section 17556 apply. 
The 2008 Resolution is a federal mandate and any additional costs beyond the federal mandate 
are de minimis, the Claimant actually proposed the AWRM program and requested the 
Los Angeles Water Board to incorporate it into the 2008 Resolution, and the Claimant has the 
authority to levy service charges, fees, or assessments sufficient to pay for any associated 
costs. 
 
 
 
 

1.  The Establishment of Water Quality Objectives and TMDLs Is Federally 
Mandated and Any Additional Costs Are De Minimis  

 

                     
166

  County of Los Angeles, supra, 43 Cal.3d at. 56-58. 

167
  See City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, 1197 (citing 

County of Los Angeles, supra, 43 Cal.3d at pp. 56-57). 

168
  See 40 C.F.R. § 130.3 (“A water quality standard defines the water quality goals of a water body, or portion 

thereof, by designating the use or uses to be made of the water and by setting [objectives] necessary to protect the 
uses.”). 
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The Claimant is not entitled to subvention because the exemption in Government Code 
section 17556, subdivision (c) applies.

169
  As explained above in Sections III.B.1. and III.B.2., 

the Clean Water Act requires states to establish water quality standards (including the water 
quality objectives at issue in the Test Claim) and TMDLs.  As such, the Claimant’s obligations 
are federal mandates.  Because Article XIII B, section 6 of the California Constitution only 
applies to state mandates, the Claimant’s unfunded mandate claim must fail. 
 
In addition, neither the chloride water quality objective nor the Chloride TMDL require the 
Claimant to incur any additional costs.  While water quality standards and TMDLs are federally 
compelled, they themselves are not executive orders directly enforceable against a discharger 
or this Claimant.  This is, as stated above, because water quality standards and TMDLs are not 
self-implementing under the Clean Water Act or the Porter-Cologne Act.  More specifically, the 
site-specific objectives for chloride incorporated into the Basin Plan and the wasteload 
allocations and implementation tasks set forth in the Chloride TMDL do not, by themselves, 
require any actions or increases in the services that the Claimant provides to the public.

170
  

TMDLs established under section 303(d) of the Clean Water Act function primarily as 
informational tools and planning devices for the state or U.S. EPA to establish further pollution 
controls.

171
  Water quality objectives and TMDLs form the framework for further administrative 

actions with respect to particularized pollutant discharges and waterbodies.
172

   
 
Neither U.S. EPA nor the Los Angeles Water Board can directly enforce a TMDL or water 
quality objective against a discharger.  In order to implement a TMDL or water quality objective, 
the applicable provisions of the TMDL or water quality objective must first be incorporated into 
an enforceable document.  The most common administrative action to implement a water 
quality objective or TMDL is through the NPDES permitting process.  The court in City of 
Arcadia v. U.S. Environmental Protection Agency explained that “each TMDL represents a goal 
that may be implemented by adjusting pollutant discharge requirements in individual NPDES 
permits or establishing nonpoint source controls.”

173
  Federal law specifies how this should be 

accomplished:  NPDES permits must contain effluent limitations that are “consistent with the 
assumptions and requirements of any available wasteload allocation for the discharge prepared 
by the State and approved by EPA.”

174
  For point sources dischargers like the Claimant, the 

                     
169

  Gov. Code, § 17556, subd. (c).  

170
  See City of Arcadia v. U.S. Envtl. Protection Agency (N.D. Cal. 2003) 265 F.Supp.2d 1142, 1144-45. 

171
  See, e.g., City of Arcadia v. U.S. Environmental Protection Agency (9th Cir. 2005) 411 F.3d 1103, 1105 (citing 

Pronsolino, supra, 291 F.3d at p. 1129 (“TMDLs are primarily informational tools that allow states to proceed [with 
additional planning] . . . . TMDLs serve as a link in an implementation chain that includes . . . state or local plans for 
point and nonpoint source pollution reduction”)); Sierra Club v. Meiburg (11 Cir. 2002) 296 F.3d 1021, 1025 (“Each 
TMDL serves as the goal for the level of that pollutant in the waterbody to which that TMDL applies. . . . The theory is 
that individual-discharge permits will be adjusted and other measures taken so that the sum of that pollutant in the 
waterbody is reduced to the level specified by the TMDL”); Idaho Conservation League v. Thomas (9th Cir. 1996) 
91 F.3d 1345, 1347 (noting that a TMDL sets a goal for reducing pollutants); Idaho Sportsmen's Coalition v. Browner 
(W.D. Wash. 1996) 951 F.Supp. 962, 966 (“TMDL development in itself does not reduce pollution. . . . TMDLs inform 
the design and implementation of pollution control measures.”).  

172
  See, e.g., City of Arcadia, supra, 135 Cal.App.4th at 1414-15. 

173
  City of Arcadia, supra, 265 F.Supp.2d at 1144. 

174
  40 C.F.R. § 122.44(d)(1)(vii)(B). 
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specific wasteload allocations and implementation tasks set forth in the TMDL do not become 
enforceable unless and until they are incorporated into the Claimant’s NPDES permit.  As such, 
neither the 100 mg/L chloride water quality objective nor the TMDL, by themselves, impose any 
mandatory requirements on the Claimant to incur costs to implement the goals.   
 
Thus, as a threshold jurisdictional matter, the 2008 Resolution specifically challenged by the 
Claimant does not, by itself, impose any enforceable requirements.  For this reason alone, the 
Claimant is not entitled to subvention based on the Test Claim.  
 

2.  The Claimant Proposed the AWRM Program and Requested the Board 
Incorporate it into the 2008 Resolution 

 
Next, the Claimant is not entitled to reimbursement because the exemption in Government 
Code section 17556, subdivision (a) applies.

175
  In its Test Claim, the Claimant states that “the 

Regional Water Board decided to further modify water quality standards, resulting in the 
currently-imposed AWRM program.  These layers of regulation were not mandated by federal 
law but instead reflect ever-changing State regulatory policy decisions.”

176
  The Claimant 

ignores the fact that the Claimant itself developed and proposed the AWRM program and then 
requested the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.

177
  

Both prior to and during the December 2008 Los Angeles Water Board meeting to consider the 
2008 Resolution, the Claimant strongly urged the board to adopt the 2008 Resolution.   
 
In addition, the 2008 Resolution reduces the compliance costs the Claimant would otherwise 
incur.  As detailed above, the 2008 Resolution was specifically adopted to incorporate relaxed 
site-specific objectives into the Basin Plan in order to implement the Claimant’s proposed 
AWRM program.  The Claimant correctly states that, “[i]f the AWRM program is not timely 
implemented, the water quality objectives for chloride will revert back from the conditional site-
specific objectives to the current [and more stringent] levels of 100 mg/L.”

178
  The Los Angeles 

Water Board acceded to the Claimant’s requests and included the AWRM in the Chloride 
TMDL.  Therefore, subvention is not required because the Claimant specifically proposed the 
AWRM and requested that the board incorporate it into the 2008 Resolution. 
 
 
 
 
 
 

3.  The Claimant Has Authority to Levy Service Charges, Fees, or Assessments 
Sufficient to Pay  

 

                     
175

  Gov. Code, § 17556, subd. (a).  

176
  Test Claim, p.21. 

177
  See supra Section III.C.3. for a discussion of the AWRM program. 

178
  Test Claim, p.8. 
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Finally, subvention is not required because the Claimant possesses fee authority within the 
meaning of section 17556, subdivision (d), of the Government Code such that no 
reimbursement by the state is required.  Subvention is only required if expenditure of tax 
monies is required, and not if the costs can be reallocated or paid for with fees.

179
  

 
The Claimant is authorized to impose and increase fees and charges for wastewater 
management services under Health and Safety Code section 5471.

180
 Thus, the Claimant can 

and does impose fees on its residents and businesses to fund its sewer program.  Accordingly, 
the Claimant need not spend tax monies to comply with the 2008 Resolution, and the Claimant 
has failed to show that it must use tax monies to pay for these requirements. 
 
The Claimant contends that its Board of Directors has not been authorized to levy increased 
fees under the Proposition 218 process.  As noted above, the Claimant’s Board of Directors has 
twice considered proposals to increase service charge rates in order to pay for implementation 
of the AWRM program, the first on May 26, 2009, and the second on July 27, 2010.

181
 On both 

dates, the Claimant’s Board of Directors chose not to approve the rate increases.  The Claimant 
contends in its Test Claim that it “attempted to implement the Proposition 218 process, but the 
elected public officials could not [] support the proposed increase in the face of fierce public 
opposition.”

182
  Fees or charges for sewer, water, and refuse collection services are exempt 

from the Proposition 218 process and thus voter approval for new or increased fees and 
charges are not required.

183
  However, assuming that Proposition 218 does apply to Claimant’s 

proposals for rate increases, the Proposition 218 process did not prevent the Board of Directors 
from increasing rates.  Even though the opponents to the rate increases were likely vocal at 
both the 2009 and 2010 hearings, the number of written protests necessary to preclude the 
Board of Directors from passing rate increases under Proposition 218 was noticeably lacking.  
The Claimant needed to receive at least 34,449 written protests from parcel owners prior to 
each hearing.  That did not occur.  The Claimant received only 203 written protests before the 
2009 hearing and 7,732 written protests before the 2010 hearing.  Thus, the Claimant was 
clearly not prevented from increasing rates under Proposition 218.  Rather, the Claimant’s 
Board of Directors simply chose not to increase rates because there was some public 
opposition.  Choosing to not increase rates is very different from being constitutionally 
prohibited from increasing rates.  
 
In addition, the Claimant contends that “the District’s board declined to adopt the proposed rate 
increases based on the expectations that any substantive rate increase would be overturned by 

                     
179

  County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1189; Redevelopment 
Agency v. Commission on State Mandates (1997) 55 Cal.App.4th 976, 987. 

180
  Health and Safety Code, § 5471.  See Test Claim, p. 16 (where the Claimant admits that compliance project 

costs may be paid from service charges); see also Santa Clarita Valley Sanitation District of Los Angeles County, 
Response to Questions from June 2, 2010 Board Meeting, June 10, 2010, p. 6, at 
<http://www.lacsd.org/civica/filebank/blobdload.asp?BlobID=5591> (as of July 28, 2011). 

181
  See supra Section III.C.D. for a discussion on the Claimant’s proposed rate increases. 

182
  Test Claim, p. 23. 

183
  California Constitution, article XIII D, sec 6, subd. (c).  
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way of referendum due to fierce opposition from the District’s ratepayer.”
184

  This is not a 
cognizable defense to the “fee increase exception” in Government Code section 17556, 
subdivision (d).  The plain language of this exception is based on the Claimant’s authority, not 
on the Claimant’s practical ability in light of surrounding economic circumstances, to levy 
fees.

185
  In Connell v. Superior Court, local water districts argued that they lacked “sufficient” 

fee authority because it was not economically feasible for them to levy fees that were sufficient 
to pay the mandated costs.

186
  The Court of Appeal determined that “the plain language of the 

statute [Gov. Code, § 17556, subd. (d)] precludes reimbursement where the local agency has 
authority, i.e., the right or power, to levy fees sufficient to cover the costs of the state-mandated 
program.”  The Court further determined that the authority to levy fees sufficient to cover costs 
does not turn on economic feasibility.

187
  Similar to the local water districts in Connell, the 

Claimant cannot contend that it lacks authority based on the undesirability of a possible 
referendum due to opposition by ratepayers.  For the Claimant to truly establish that it lacks the 
right or power to levy fees, the Claimant would have had to actually adopt the rate increases at 
the 2009 or 2010 hearing, and then have those rate increases actually be overturned by 
referendum.  The Claimant cannot rely on mere speculation as to what could happen as a 
defense to the fee increase exception.   
 
Accordingly, the Claimant has fee authority to increase sewer rates to sufficiently pay for the 
AWRM program and Chloride TMDL.  The Claimant has simply chosen not to exercise that 
authority.  
 

V.  CONCLUSION 
 
For all of the reasons set forth above, the Claimant fails to meet its burden of proof and the 
Test Claim must be dismissed.  The Claimant has not established that the Test Claim 
provisions impose new programs or higher levels of service.  The Clean Water Act required the 
Los Angeles Water Board to adopt water quality objectives for chloride in the Santa Clara River 
and a Chloride TMDL to ensure attainment of those objectives, and the provisions of the 2008 
Resolution are not unique to the Claimant.  Importantly, the chloride water quality objective and 
Chloride TMDL, including the challenged implementation tasks, reflect the federally mandated, 
federal minimum standard of developing an informational tool to attain and maintain water 
quality standards.  Furthermore, the Claimant enthusiastically supported the inclusion of 
AWRM, a provision it now challenges, and the Claimant has authority to increase rates and 
fees to pay for costs associated with the requirements.  Finally, to the extent that any portion of 
the claims would otherwise qualify for subvention, the associated costs are de minimis and 
therefore do not warrant subvention. 
 
I certify and declare under penalty of perjury under the laws of the State of California that the 
foregoing facts are true and complete to the best of my personal knowledge or information or 

                     
184

  Test Claim, p. 23. 

185
  Connell v. Superior Court (1997) 59 Cal.App.4th 382, 401-402. 

186
  Ibid. 

187
 Id. at 402. 
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26: Water Pollution Prevention and Control (Refs & Annos)

Subchapter I. Research and Related-Programs (Refs & Amos)

33 U.S.C.A. § 1251

§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for
achievement of objective
The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.
In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and implemented
to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to
eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented
in an expeditious manner so as to enable the goals of this chapter to be met through the control of both point and nonpoint
sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States
It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent,
reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of
land and water resources, and to consult with the Administrator in the exercise of his authority under this chapter. It is the
policy of Congress that the States manage the construction grant program under this chapter and implement the permit programs
under sections 1342 and 1344 of this title.. It is further the policy of the Congress to.support and aid research relating to the
prevention, reduction, and elimination of pollution, and to provide Federal technical services and financial aid to State and
interstate agencies and municipalities in connection with the prevention, reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries
It is further the policy of Congress that the President, acting through the Secretary of State and such national and international

organizations as he determines appropriate, shall take such action as may be necessary to insure that to the fullest extent possible
all foreign countries shall take meaningful action for the prevention, reduction, and elimination of pollution in their waters and in

201 c!a] fcjna,',
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

international waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement

of water quality to at least the same extent as the United States does under its laws.

(d) Administrator of Environmental Protection Agency to administer chapter
Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency (hereinafter

in this chapter called "Administrator") shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.
Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or
program established by the Administrator or any State under this chapter shall be provided for, encouraged, and assisted by the

Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regulations specifying

minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter
It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall encourage

the drastic minimization of paperwork and interagency decision procedures, and the best use of available manpower and funds,

so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water
It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in this chapter shall

be construed to supersede or abrogate rights to quantities of water which have been established by any State. Federal agencies

shall co-operate with State and local agencies to develop comprehensive solutions to 'prevent, reduce and eliminate pollution

in concert with programs for managing water resources.

Credits
(June 30, 1948, c. 758, Title I, § 101, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 816, and amended Dec. 27, 1977,

Pub.L. 95-217, §§ 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, Pub.L. 100-4, Title Ill, § 316(b), 101 Stat. 60.)

Editors' Notes

EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to the delegation of Presidential functions, was superseded by

Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23, 1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation
of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vestedin me by section 301 of title 3 of the United States Code and as President of the United

States, I hereby authorize and empower the Secretary of State, in coordination with the Council on Environmental Quality,
the Environmental Protection Agency, and other appropriate Federal agencies, to perform, without the approval, ratification,
or other action of the President, the functions vested in the President by Section 7 of the Federal. Water Pollution Control Act

Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to international agreements relating to the enhancement

of the environment.

RICHARD NIXON.

IM,2stlawNexr © 2011 Thomson Reuters. No claim to original U.S. Government Works.
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Notes of Decisions (102)

Current through P.L. 112-23 approved 6-29-11

End of Document :0 20 I Thomson Reuters. No claim to original U.S. Government Works.
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§ 1311. Effluent limitations, 33 USCA § 1311

United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter III. Standards and -Enforcement-(Refs-& Annos)

33 U.S.C.A. § 1311

§ 1311. Effluent limitations

Currentness

(a) Illegality of pollutant discharges except in compliance with law
Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge of
any pollutant by any person shall be unlawful.

(b) Timetable for achievement of objectives
In order to carry out the objective of this chapter there shall be achieved--

(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works, (i) which
shall require the application of the best practicable control technology currently available as defined by the Administrator
pursuant to section 1314(1)) of this title, or (ii) in the case of a discharge into a publicly owned treatment works which meets
the requirements of subparagraph (B) of this paragraph, which shall require compliance with any applicable pretreatment
requirements and any requirements under section 1317 of this title; and

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1.283 of this titleprior
to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations basedupon
secondary treatment as defined by the Administrator pursuant to section I 314(d)(1) of this title; or,

(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implementany applicable water
quality standard established pursuant to this chapter.

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which (i) shall require application of the best available
technology economically achievable for such category or class, which will result in reasonable further progress toward
the national goal of eliminating the discharge of all pollutants, as determined in accordance with regulations issuedby the
Administrator pursuant to section 1314(b)(2) of this title, which such effluent limitations shall require the elimination of
discharges of all pollutants if the Administrator finds, on the basis of information available to him (including information
developed pursuant to section 1325 of this title), that such elimination is technologically and economically achievable for
a category or class of point sources as determined in accordance with regulations issued by the Administrator pursuant to
section 1314(b)(2) of this title, or (ii) in the case of the introduction of a pollutant into a publicly owned treatment works which
meets the requirements of subparagraph (B) of this paragraph, shall require compliance with any applicable pretreatment
requirements and any other requirement under section 1317 of this title;

(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.

.N xt v 231 1 Thomson Reulers.. No dam to ot,:na v.J. Government Works
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§ 1311. Effluent limitations, 33 USCA § 1311

(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the date such
limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations are promulgated

under section 1314(b) of this title, and in no case later' than March 31, 1989;

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated under

section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which in the case of pollutants identified pursuant to
section 1314(a)(4) of this title shall require application of the best conventional pollutant control technology as determined

in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4) of this title; and

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with effluent
limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than 3
years after the date such limitations are established, and in no case later than March 31, 1989.

(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and requiring

a level of control substantially greater or based on fundamentally different control technology than under permits for an

industrial category issued before such date,, compliance as expeditiously as practicable but in no case later than three years

after the date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31,1989; and

(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection established
only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987; compliance as expeditiously
as practicable but in no case later than three years after the date such limitations are established, and in no case later than

March 31, 1989.

(c) Modification of timetable
The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point source for
which a permit application is filed after July 1, 1977, upon a showing by the owner or operator of such point source satisfactory

to the Administrator that such modified requirements (1) will represent the maximum use of technology within the economic

capability of the owner or operator; and (2) will result in reasonable further progress toward the elimination of the discharge

of pollutants.

(d) Review and revision' of effluent limitations
Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least, every five years

and, if appropriate, revised pursuant to the procedure established under such paragraph.

(e) All point discharge source application of effluent limitations
Effluent limitations established pursuant to this section or section 1312 of this, title shall be applied to all point sources of

discharge of pollutants in accordance with the provisions of this chapter.

(0 Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical

waste
Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or biological

warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters.

(g) Modifications for certain nonconventional pollutants
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(1) General authority
The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this section
with respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols (4AAP) (when
determined by the Administrator to be a pollutant covered by subsection (b)(2)(F) of this section) and any other pollutant
which the Administrator lists under paragraph (4) of this subsection.

(2) Requirements for granting modifications
A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source
satisfactory to the Administrator that--

(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)(A) or
(C) of this section, whichever is applicable;

(B) such modified requirements will not result in any additional requirements on any other point or nonpointsource; and

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, and
wildlife, and allow recreational activities, in and on the water and such modification will not result in the discharge
of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the
environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity (including
carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities.

(3) Limitation on authority to apply for subsection (c) modification
If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge ofany
pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section with respect
to such pollutant only during the same time period as he is eligible to apply for a modification under this subsection.

(4) Procedures for listing additional pollutants

(A) General authority

Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which modification
under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this title, toxic pollutants
subject to section 1317(a) of this title, and the thermal component of discharges) in accordance with the provisions of
this paragraph.

(B) Requirements for listing

(i) Sufficient information

The person petitioning for listing of an additional pollutant under this subsection shall submit to the Administrator
sufficient information to make the determinations required by this subparagraph.

(ii) Toxic criteria determination

The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant under
section 1317(a) of this title.

(iii) Listing as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section 1317(a)
of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title.

(iv) Nonconventional criteria determination

If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant under such
section and determines that adequate test methods and sufficient data are available to make the determinations required
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by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall add the pollutant to the list of
pollutants specified in paragraph (1) of this subsection for which modifications are authorized under this subsection.

(C) Requirements for filing of petitions
A petition for' listing of a pollutant under this paragraph--

(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section

1314 of this title;

(ii) may be filed before promulgation of such guideline; and

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such

pollutant.

(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized must be
made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314 of this title.

(E) Burden of proof
The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner.

(5) Removal of pollutants
The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available for
determining whether or not. modifications may be granted with, respect to such pollutant under paragraph (2) of this subsection.

(h) Modification of secondary treatment requirements
The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies the
requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from a publicly owned
treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that--

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which has

been identified under section 1314(a)(6) of this title;

(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in combination with

pollutants from other sources, with the attainment or maintenance of that water quality which assures protection of public
water supplies and the protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife, and

allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of aquatic
biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific investigations

which are necessary to study the effects of the proposed discharge;

(4) such modified requirements will not result in any additional requirements on any other point or nonpoint, source;

(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced;

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant introduced
into such works by an industrial discharger for which pollutant there is no applicable pretreatment requirement in effect,
sources introducing waste into such works are in compliance with all applicable pretreatmentrequirements, the applicant will

enforce such requirements, and the applicant has in effect a pretreatment program which, in combination with the treatment
of discharges from such works, removes the same amount of such pollutant as would be removed if such works were to apply

secondary treatment to discharges and if such works had no pretreatment program with respect to such pollutant;
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(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance of toxic
pollutants from nonindustrial sources into such treatment works;

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification
applies above that volume of discharge specified in the permit;

(9) the applicant at the, time such modification becomes effective will be, discharging effluent which has-received-at least

primary or equivalent treatment and which meets the criteria established under section 1314(a)(1) of this title after initial
mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.

For the purposes of this subsection the phrase "the discharge of any pollutant into marine waters" refers to a discharge into
deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there is strong
tidal movement and other hydrological and geological characteristics which the Administrator determines necessary to allow
compliance with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes of paragraph (9), "primary

or equivalent treatment" means treatment by screening, sedimentation, and skimming adequate to remove at least 30 percent of
the biological oxygen demanding material and of the suspended solids in the treatment works influent, and disinfection, where
appropriate. A municipality which applies secondary treatment shall be eligible to receive a permit pursuant to this subsection
which modifies the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from
any treatment works owned by such municipality into marine waters. No permit issued under this subsection shall authorize
the discharge of sewage sludge into marine waters. In order for a permit to be issued under this subsection for the discharge
of a pollutant into marine waters, such marine waters must exhibit characteristics assuring that water providing dilution does
not contain significant amounts of previously discharged effluent from such treatment works. No permit issued under this
subsection shall authorize the discharge of any pollutant into saline estuarine waters which at the time of application do not
support a balanced indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit

ambient water quality beloW applicable water quality standards adopted for the protection of public water supplies, shellfish,
fish and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses. The
prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal relationship
between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other provisions of this
subsection, no permit may be issued under this subsection for discharge of a pollutant into the New York Bight Apex consisting
of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude and northward of 40 degrees 10
minutes north latitude.

(i) Municipal time extensions

(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve limitations
under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the time required in such

subsection, or (B) the United States has failed to make financial assistance under this chapter available in time to achieve such
limitations by the time specified in such subsection, the owner or operator of such treatment works may request the Administrator

(or if appropriate the State) to issue a permit pursuant to section 1342 of this title or to modify a permit issued pursuant to
that section to extend such time for compliance. Any such request shall be filed with the Administrator (or if appropriate the
State) within 180 days after February 4, 1987. The Administrator (or if appropriate the State) may grant such request and issue
or modify such a permit, which shall contain a schedule of compliance for the publicly owned treatment works based on the
earliest date by which such financial assistance will be available from the United States and construction can be completed, but
in no event later than July 1, 1988, and shall contain such other terms and conditions, including those necessary to carry out
subsections (b) through (g) of section 1.281 of this title, section 1317 of this title, and such interim effluent limitations applicable

to that treatment works as the Administrator determines are necessary to carry out the provisions of this chapter.

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of subsections
(b)(1)(A) and (b)(1)(C) of this section and--
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(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned treatment

works; or

(ii) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (enforceable against

such point source) to discharge into a publicly owned treatment works; or

(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned treatment

works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly owned treatment

works, show that such point source was to discharge into such publicly owned treatment works,
and such piablicly owned treatment works is presently unable to accept such discharge without construction, and in the case of

a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant to paragraph (1)

of this subsection, the owner or operator of such point source may request the Administrator (or if appropriate the State) to
issue' or modify such a permit pursuant to such section 1342 of this title to extend such time for compliance. Any such request
shall be filed with the Administrator (Or if appropriate the State) within 180 days after December 27, 1977, or the filing of a

request by the appropriate publicly owned treatment works under paragraph (1) of this subsection, whichever is later. If the

Administrator (or if appropriate the State) finds that the owner or operator of such point source has acted in good faith, he may

grant such request and issue or modify such a permit, which shall contain a schedule of compliance for the point source to

achieve the requirements of subsections (b)(1)(A) and (C) of this section and shall contain such other terms and conditions,
including pretreatment and interim effluent limitations and water conservation requirements applicable to that point source, as

the Administrator determines are necessary to carry out the provisions of this chapter.

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of this
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted to the
appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it extend beyond

July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works will be in operation
and available to the point source before July 1,,1988, and will meet the requirements of subsections (b)(1)(B) and (C) of this
section after receiving the discharge from that point source; and (ii) the point source and the publicly owned treatment works
have entered into an enforceable contract requiring the point source to discharge into the publicly owned treatment works,
the owner or operator of such point source to pay the costs required under section 1284 of this title, and the publicly, owned
treatment works to accept the discharge from the point source; and (iii) the permit for such point source requires that point

source to meet all requirements under section 1317(a) and (b) of this title during the period of such time modification.

(j) Modification procedures

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b)(1)(B) of this section under subsection (h) of this section shall be filed not later that 1 the 365th day which

begins after December 29, 1981, except that a publicly owned treatment works which prior to December 31, 1982, had a
contractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned treatment
works which has applied for or received modification under subsection (h) of this section, may apply for a modification
of subsection (h) of this section in its own right not later than 30 days after February 4, 1987, and except as provided in

paragraph (5);

(B) subsection (b)(2)(A) of this section as it applies to pollutants identified in subsection (b)(2)(F) of this section shall be
filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section 1314 of this title

or not later than 270 days after December 27, 1977, whichever is later.

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section shall not
operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or the modification

sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable
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risk to human health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic propensities, and that there is a substantial
likelihood that the applicant will succeed on the merits of such application. In the case of an application filed under subsection
(g) of this section, the Administrator may condition any stay granted under this paragraph on requiring the filing ofa bond or
other appropriate security to assure timely compliance with the requirements from which a modification is sought.

(3) Compliance requirements under subsection (g)

(A) Effect of filing

An application for a modification under subsection (g) of this section and a petition for listing of a pollutantas a pollutant
for which modifications are authorized under such subsection shall not stay the requirement that the person seeking such
modification or listing comply with effluent limitations under this chapter for all pollutants not the subject of such application
or petition.

(B) Effect of disapproval

Disapproval of an application for a modification under subsection (g) of this section shall not stay the requirement that the
person seeking such modification comply with all applicable effluent limitations under this chapter.

(4) Deadline for subsection (g) decision

An application for a modification with respect to a pollutant filed under subsection (g) of this section must be approved or
disapproved not later than 365 days after the date of such filing; except that in any case in which a petition for listing such
pollutant as a pollutant for which modifications are authorized under such subsection is approved, such application must be
approved or disapproved not later than 365 days after the date of approval of such petition.

(5) Extension of application deadline

(A) In general

In the 180-day period beginning on October 31,1994, the city of San Diego, California, may apply for a modification pursuant

to subsection (h) of this section of the requirements of subsection (b)(1)(B) of this section with respect to biological oxygen
demand and total suspended solids in the effluent discharged into marine waters.

(B) Application

An application under this paragraph shall include a commitment by the applicant to implement a waste water reclamation
program that, at a minimum, will--

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and

(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment during
the period of the modification.

(C) Additional conditions

The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless the
Administrator determines that such modification will result in removal of not less than 58 percent of the biological oxygen
demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average) in the discharge
to which the application applies.

(D) Preliminary decision deadline

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later than 1
year after the date the application is submitted.

(k) Innovative technology
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In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the requirements
of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with an innovative production
process which will result in an effluent reduction significantly greater than that required by the limitation otherwise applicable
to such facility and moves toward the national goal of eliminating the discharge of all pollutants, or with the installation of an
innovative control technique that has a substantial likelihood for enabling the facility to comply with the applicable effluent
limitation by achieving a significantly greater effluent reduction than that required by the applicable effluent limitation and
moves toward the national goal of eliminating the discharge of all pollutants, or by achieving the required reduction with an
innovative system that has the potential for significantly lower costs than the systems which have been determined by the
Administrator to be economically achievable, the Administrator (or the State with an approved program under section 1342
of this title, in consultation with the Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)
(E) of this section no later than two years after the date for compliance, with such effluent limitation which would otherwise
be applicable under such subsection, if it is also determined that such innovative system has the potential for industrywide

application.

(/ ) Toxic pollutants
Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this section as it

applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.

(m) Modification of effluent limitation requireinents for point sources

(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies
the requirements of subsections (b)(1)(A)' and (b)(2)(E) of this section, and of section 1343 of this title, with respect to
effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges by an industrial

discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the Administrator finds that--

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National
Pollutant Discharge Elimination System permit number CA0005894 or CA0005282;

(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) of this section
and section 1343 of this title exceed by an unreasonable amount the benefits to be obtained, including the objectives of this

chapter;

(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample of aquatic

biota;

(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification

applies above that volume of discharge specified in the permit;

(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological characteristics
which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;

(G) the applicant accepts as a condition to the permit a contractural obligation to use funds in the amount required (but

not less than $250,000 per year for ten years) for research and development of water pollution control technology, including

but not limited to closed cycle technology;

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or the

relaxation of the requirements of this chapter applicable to similarly situated discharges; and
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(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated that
it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof) as a result
of the issuance of a permit under this subsection.

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the applicable
State water quality standards, to assure the protection of public water supplies and protection and propagation of a balanced,
indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and-to allow recreational activities in and
on the water. In setting such limitations, the Administrator shall take into account any seasonal variations and the need for an
adequate margin of safety, considering the lack of essential knowledge concerning the relationship between effluent limitations

and water quality and the lack of essential knowledge of the effects of discharges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be renewed for
one additional period not to exceed five years upon a demonstration by the applicant and a finding by the Administrator at the
time of application for any such renewal that the provisions of this subsection are met.

(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has
been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause and
effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this subsection is
contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate such permit.

(n) Fundamentally different factors

(1) General rule

The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)(2) of this

section or section. 1317(b) of this title for a facility that modifies the requirements of national effluent limitation guidelines
or categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or operator of such
facility demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or
1314(g) of this title and considered by the Administrator in establishing such national effluent limitation guidelines or
categorical pretreatment standards;

(B) the application-

(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking for
establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard specifically
raising the factors that are fundamentally different for such facility; or

(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the applicant
did not have a reasonable opportunity to submit during such rulemaking;

(C) the alternative requirement is no less stringent than justified by the fundamental difference; and

(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more adverse
than the impact considered by the Administrator in establishing such national effluent limitation guideline or categorical
pretreatment standard.

(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment
standard under this subsection must be submitted to the Administrator within 180 days after the date on which such limitation
or standard is established or revised, as the case may be.
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(3) Time limit for deeision
The Administrator shall approve or deny by final agency action an application submitted under this subsection within 180

days after the date such application is filed with the Administrator.

(4) Submission of infOrmation
The Administrator may allow an applicant under this tubsection to submit information and supporting data Until the earlier of

the date the application is approved or denied or the last day that the Administrator has to approve or deny such application.

(5) Treatment of pending applications
For the purposes of this subsection, an application for an alternative requirement based on fundamentally different factors,

which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the 180th day

following February 4, 1987. The applicant may amend the application to take into account the provisions of this subsection.

(6) Effect of submission of application
An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply with

the effluent limitation guideline or categorical pretreatment standard which is the subject of the application.

(7) Effect of denial
If an application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment
standard under this subsection is denied by the Administrator, the applicant must comply with such limitation or standard

as established or revised, as the case may be.

(8) Reports
By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to the Committee

On Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure of the House of

Representatives a report on the status of applications for alternative requirements which modify the requirements ofeffluent

limitations under section 1311 or 1314 of this title or any national categorical pretreatment standard under section 1317(b)

of this title filed before, on, or after February 4, 1987.

(o) Application fees
The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs incurred

in reviewing and processing applications for modifications submitted to the Administrator pursuant to subsections (c), (g), (i),

(k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title. All amounts collected by the

Administrator under this subsection shall be deposited into a special fund of the Treasury entitled "Water Permits and Related

Services" which shall thereafter be available for appropriation to carry out activities of the Environmental Protection Agency

for which such fees were collected.

(p) Modified permit for coal remining operations

(1) In general
Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State has

an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this title which

modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre-existing discharge,

and with respect to pre-existing discharges of iron and manganese from the remined area of any coal remining operation or

with respect to the pH level or level of iron or manganese in any pre-existing discharge affected by the remining operation.

Such modified requirements shall apply the best available technology economically achievable on acase-by-case basis, using

best professional judgment, to set specific numerical effluent limitations in each permit.

(2) Limitations
The Administrator or the State may only issue a permit pursuant to paragraph (I) if the applicant demonstrates to the

satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the potential for
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improved water quality from the remining operation but in no event shall such a permit allow the pH level of any discharge,
and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels being discharged from

the remined area before the coal remining operation begins. No discharge from, or affected by, the remining operation shall
exceed State water quality standards established under section 1313 of this title.

(3) Definitions

For purposes of this subsection--

(A) Coal remining operation
The term "coal remining operation" means a coal mining operation which begins after February 4, 1987 ata site on which
coal mining was conducted before August 3, 1977.

(B) Remined area

The term "remined area" means only that area of any coal remining operation on which coal mining was conducted before
August 3, 1977.

(C) Pre-existing discharge

The term "pre-existing discharge" means any discharge at the time of permit application under this subsection.

(4) Applicability of strip mining laws

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 [30
U.S.C.A. § 1201 et seq.] to any coal remining operation, including the application of such Act to suspended solids.
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(c) to (f), 304(a), 305, 306(a), (b), 307, 101 Stat. 29-37; Nov. 18, 1988, Pub.L. 100-688, Title Il.I, § 3202(b), 102 Stat. 4154;
Oct. 31, 1994, Pub.L. 103-431, § 2, 108 Stat. 4396; Dec. 21, 1995, Pub.L. 104-66, Title II, § 2021(b), 109 Stat. 727.)

Notes of Decisions (256)

Current through P.L. 112-23 approved 6-29-11

Footnotes

1 So in original. Probably should be "than".

2 So in original. Probably should be "contractual".
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter III.-Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1313

§ 1313. Water quality standards and implementation plans

Effective: October 10, 2000
Currentness

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters which was adopted
by any State and submitted to, and approved by, or is a waiting approval by, the Administrator pursuant to this Act as in effect
immediately prior to October 18, 1972, shall remain in effect unless the Administrator determined that such standard is not
consistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator
makes such a determination he shall, within three months after October 18, 1972, notify the State and specify the changes needed

to meet such requirements. If such changes are not adopted by the State within ninety days after the date of such notification,
the Administrator shall promulgate such changes in accordance with subsection (b) of this section.

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards applicable to
intrastate waters shall submit such standards to the Administrator within thirty days after October 18, 1972. Each such standard
shall remain in effect, in the same manner and to the same extent as any other water quality standard established under this
chapter unless the Administrator determines that such standard is inconsistent with the applicable requirements of this Act as
in effect immediately prior to October 18, 1972. If the Administrator makes such a determination he shall not later than the one
hundred and twentieth day after the date of submission of such standards, notify the State and specify the changes needed to meet
such requirements. If such changes are not adopted by the State within ninety days after such notification, the Administrator
shall promulgate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to October .18, 1972, has not adopted pursuant to its own laws water quality standards applicable

to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, adopt and submit such standards
to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requirements of this Act as in
effect immediately prior to October 18, 1972, he shall approve such standards.

(C) If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as
in effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day after the date of submission ofsuch
standards, notify the State and specify the changes to meet such requirements. If such changes are not adopted by the State
within ninety days after the date of notification, the Administrator shall promulgate such standards pursuant to subsection (b)
of this section.

(b) Proposed regulations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards fora State
in accordance with the applicable requirements of this Act as in effect immediately prior to October 18, 1972, if--
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this section.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the Administrator

not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred

and ninety days after the date he publishes any such proposed standard, unless prior to such promulgation, such State has

adopted a water quality standard which the Administrator determines to be in accordance with subsection (a) of this section.

(c) Review; revised standards; publication

(1) The Governor of a State or the State water pollution control agency of such State shall from time to time (but at least once

each three year period beginning with October 18, 1972) hold public hearings for the purpose of reviewing applicable water
quality standards and, as appropriate, modifying and adopting standards. Results of such review shall be made available to

the Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to the

Administrator. Such revised or new water quality standard shall consist of the designated uses of the navigable waters involved
and the water quality criteria for such waters based upon such uses. Such standards shall be such as to protect thepublic health

or welfare, enhance the quality of water and serve the purposes of this chapter. Such standards shall be established taking

into consideration their use and value for, public water supplies, propagation of fish and wildlife, recreational purposes, and

agricultural, industrial, and other purposes, and also taking into consideration their use and value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or adopts new

standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pursuant to section 1317(a)

(1) of this title for which criteria have been published under section 1314(a) of this title, the discharge or presence of which in

the affected waters could reasonably be expected to interfere with those designated uses adopted by the State, as necessary to

support such designated uses. Such criteria shall be specific numerical criteria for such toxicpollutants. Where such numerical

criteria are not available, whenever a State reviews water quality standards pursuant to paragraph (1), or revises or adopts new

standards pursuant to this paragraph, such State shall adopt criteria based on biological monitoring or assessment methods

consistent with information published pursuant to section 1314(a)(8) of this title. Nothing in this section shallbe construed to

limit or delay the use of effluent limitations or other permit conditions based on or involving biological monitoring or assessment

methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determines that such

standard meets the requirements of this chapter, such standard shall thereafter be the water quality standard for the applicable

waters of that State. If the Administrator determines that any such revised or new standard is notconsistent with the applicable

requirements of this chapter, he shall not later than the ninetieth day after the date of submission of such standard notify the

State and specify the, changes to meet such requirements. If such changes are not adopted by the Statewithin ninety days after

the date of notification, the Administrator shall promulgate such standard pursuant to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new waterquality

standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection for such waters

is deterrnined by the Administrator not to be consistent with the applicable requirements of this chapter, or

(B) in any case where the Administrator determines that a revised or new standard is necessary to meetthe requirements

of this chapter.
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after he publishes

such proposed standards, unless prior to such promulgation, such State has adopted a revised or new water quality standard
which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent limitations revision

(1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by section 1311(b)

(1)(A) and section 1311(b)( I )(B) of this title are not stringent enough to implement any water quality standard applicable to
such waters. The State shall establish a priority ranking for such waters, taking into account the severity of the pollution and
the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges under
section 1311 of this title are not stringent enough to assure protection and propagation of a balanced indigenous population
of shellfish, fish, and wildlife.

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance with the priority
ranking, the total maximum daily load, for those pollutants which the Administrator identifies under section 1314(a)(2) of this

title as suitable for such calculation. Such load shall be established at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge concerning
the relationship between effluent limitations and water quality.

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum daily thermal
load required to assure protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife. Such
estimates shall take into account the normal water temperatures, flow rates, seasonal variations, existing sources of heat input,
and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include a calculation of the maximum

heat input that can be made into each such part and shall include a margin of safety which takes into account any lack of
knowledge concerning the development of thermal water quality criteria for such protection and propagation in the identified
waters or parts thereof.

(2) Each State shall submit to the Administrator from time to time, with the first such submission not later than one hundred
and eighty days after the date of publication of the first identification of pollutants under section 1314(a)(2)(D) of this title,
for his approval the waters identified and the loads established under paragraphs (1)(A), (1)(B), (1)(C), and (1)(D) of this.
subsection. The Administrator shall either approve or disapprove such identification and load not later than thirty days after
the date of submission. If the Administrator approves such identification and load, such State shall incorporate them into its
current plan under subsection (e) of this section. If the Administrator disapproves such identification and load, he shall not later

than thirty days after the date of such disapproval identify such waters in such State and establish such loads for such waters as

he determines necessary to implement the water quality standards applicable to such waters and upon such identification and
establishment the State shall incorporate them into its current plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each State shall identify all waters within its boundaries which it has
not identified under paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters the total maximum daily load
with seasonal variations and margins of safety, for those pollutants which the Administrator identifies under section 1314(a)(2)
of this title as suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation
of a balanced indigenous population of fish, shellfish, and wildlife.

(4) Limitations on revision of certain effluent limitations

(A) Standard not attained

For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been attained, any
effluent limitation based on a total maximum daily load or other waste load allocation established under this section may
be revised only if (i) the cumulative effect of all such revised effluent limitations based on such total maximum daily load
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§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

or waste load allocation will assure the attainment of such water quality standard, or (ii) the designated use which is not

being attained is removed in accordance with regulations established under this section.

(B) Standard attained
For waters identified under paragraph (1)(A) where the quality of such waters equals or exceeds` leVols necessary to protect

the designated use for such waters or otherwise required by applicable water quality standards, any effluent limitation
based on a total maximum daily load or other waste load allocation established under this section, or any water quality
standard established under this section, or any other permitting standard may be revised only if such revision is subject to

and consistent with the antidegradation policy established under this section.

(e) Continuing planning process

(1) Each State shall have a continuing planning process approved under paragraph (2) of this subsection which is consistent

with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval a propbsed
continuing planning process which is consistent with this chapter. Not later than thirty days after the date Of submission of such

a process the Administrator shall either approve or disapprove such process. The Administrator shall from time to time review

each State's approved planning process for the purpose of insuring that such planning process is at all times consistentwith this

chapter. The Administrator shall not approve any State permit program under subchapter IV this chapter for any State which

does not have an approved continuing planning process under this section.

(3) The Administrator shall approve any continuing planning process submitted to him under this section which will result in

plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b)(1), section
1311(b)(2), section 1316, and section 1317 of this title, and at least as stringent as any requirements contained in any
applicable water quality standard in effect under authority of this section;

(B) the incorporation of all elements of any applicable area-wide waste management plans under section 1288 of this title,

and applicable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;

(D) procedures for revision;

(E) adequate authority for intergovernmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water, quality standards, under subsection

(c) of this section;

(G) controls over the disposition of all residual waste from any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to meet the

applicable requirements of sections 1311 and 1312 of this title.

(f) Earlier compliance
Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by any State to
be implemented prior to the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor to preclude any State from
requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.

(g) Heat standards
Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

WestlawNext" © 2011 Thomson Reuters. No claim to original U.S. Government Works. 4

Received
July 29, 2011
commission on
state mandates

731



§ 1313. Water quality standards and implementation plans, 33 USCA § 1313

(h) Thermal water quality standards
For the purposes of this chapter the term "water quality standards" includes thermal water quality standards.

(i) Coastal recreation water quality criteria

(1) Adoption by States

(A) Initial criteria and standards
Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and submit to the
Administrator water quality criteria and standards for the coastal recreation waters of the State for those pathogens and
pathogen indicators for which the Administrator has published criteria under section. 1314(a) of this title.

(B) New or revised criteria and standards
Not later than 36 months after, the date of publication by the Administrator of new or revised water quality criteria under

section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and submit to the Administratornew
or revised water quality standards for the coastal recreation waters of the State for all pathogens and pathogen indicators
to which the new or revised water quality criteria are applicable.

(2) Failure of States to adopt

(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as protective
of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters published by the
Administrator; the Administrator shall promptly propose regulations for the State setting forth revised or new water quality

standards for pathogens and pathogen indicators described in paragraph (1)(A) for coastal recreation waters of the State.

(B) Exception

If the Administrator proposes regulations for a State described in subparagraph (A) under subsection (c)(4)(B) of this
section, the Administrator shall publish any revised or new standard under this subsection not later than 42 months after
October 10, 2000.

(3) Applicability

Except as expressly provided by this subsection, the requirements and procedures of subsection (c) of this section apply to this

subsection, including the requirement in subsection (c)(2)(A) of this section that the criteria protect public health and welfare.

Credits
(June 30, 1948, c. 758, Title III, § 303, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 846, and amended Feb. 4, 1987,
Pub.L. 100-4, Title III, § 308(d), Title IV, § 404(b), 101 Stat. 39, 68; Oct. 10, 2000, Pub.L. 106-284, § 2, 114 Stat. 870.)

Notes of Decisions (I 08)

Current through P.L. 112-23 approved 6-29-11
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§ 1342. National pollutant discharge elimination system, 33 USCA § 1342

United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter IV. Permits and Licenses (Refs & Annos)

33 U.S.C.A. § 1342

§ 1342. National pollutant discharge elimination system

Effective: July 29, 2008
Currentness

(a) Permits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing, issue

a permit for the discharge of any pollutant, or combination of pollutants, notwithstanding section 13.11(a) of this title, upon
condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312, 1316, 1317, 1318, and
1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such requirements, such conditions

as the Administrator determines are necessary to carry out the provisions of this chapter.

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of paragraph
(1) of this subsection, including conditions on data and information collection, reporting, and such other requirements as he
deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder, shall be
subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued thereunder under
subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to be permits
issued under this subchapter, and permits issued under this subchapter shall be deemed to be permits issued under section 407
of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended in accordance with
the provisions of this chapter.

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18, 1972. Each

application for a permit under section 407 of this title, pending on October 18, 1972; shall be deemed to be an application for
a permit under this section. The Administrator shall authorize a State, which he determines has the capability of administering
a permit program which will carry out the objective of this chapter to issue permits for discharges into the navigable waters
within the jurisdiction of such State. The Administrator may exercise the authority granted him by the precedingsentence only
during the period which begins on October 18, 1972, and ends either on the ninetieth day after the date of the first promulgation
of guidelines required by section 1314(i)(2) of this title, or the date of approval by the Administrator of a permit program for
such State under subsection (b) of this section, whichever date first occurs, and no such authorization to a State shall extend
beyond the last day of such period. Each such permit shall be subject to such conditions as the Administrator determines are
necessary to carry out the provisions of this chapter. No such permit shall issue if the Administrator objects to such issuance.

(b) State permit programs

At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor
of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction may
submit to the Administrator a full and complete description of the program it proposes to establish and administer under State
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§ 1342. National pollutant discharge elimination system, 33 USCA § 1342

law or under an interstate compact. In addition, such State shall submit a statement from the attorney general (or the attorney for
those State water pollution control agencies which have independent legal counsel), or from the chief legal officer in the case

of an interstate agency, that the laws of such State, or the interstate compact, as the case may be, provide adequate authority
to carry out the described program. The Administrator shall approve each such submitted program unless he determines that

adequate authority does not exist:

(1) To issue permits which- -

(A) apply, and insure compliance with, any applicable requirements of sections 1311,1312, 1316, 1317, and 1343 of this title;

(B) are for fixed terms not exceeding five years; and

(C) can be terminated or modified for cause including, but not limited to, the following:

(i) violation of any condition of the permit;

(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts;

(iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permitted

discharge;

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;

(3) To insure that the public, and any Other State the waters of which may be affected, receive notice of each application for a

permit and to provide an opportunity for public hearing before a ruling on each such application;

(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;

(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of apermit may

submit written recommendations to the permitting State (and the Administrator) with respect to any permit application and, if

any part of such written recommendations are not accepted by the permitting State, that the permitting State will notify such

affected State (and the Administrator) in writing of its failure to so accept such recommendations together with its reasons

for so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through theChief of Engineers,

after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage and navigation of any

of the navigable waters would be SUb-Statitially impaired thereby;

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and means

of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the

identification in terms of character and volume of pollutants of any significant source introducing pollutants subject to

pretreatment standards under section 1317(b) of this title into such works and a program to assure compliance with such

pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new introductions

into such works of pollutants from any source which would be a new source as defined in section 1316 of this title if such source

were discharging pollutants, (B) new introductions of pollutants into such works from a source which would be subject to section

1311 of this title if it were discharging such pollutants, or (C) a substantial change in volume or character of pollutants being

introduced into such works by a source introducing pollutants into such works at the time of issuance of the permit. Suchnotice

10,,,i2sttz-iwNext © 2011 Thomson Reuters. No claim to original U.S. Government Works. 2

Received
July 29, 2011
commission on
state mandates

737



§ 1342. National pollutant discharge elimination system, 33 USCA § 1342

shall include information on the quality and quantity of effluent to be introduced into such treatment works and any anticipated
impact of such change in the quantity or quality of effluent to be discharged from such publicly owned treatment works; and

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b), 1317, and
1318 of this title. .

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return
of State program to Administrator

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant to
subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this section as to
those discharges subject to such program unless he determines that the State permit program does not meet the requirements
of subsection (b) of this section or does not conform to the guidelines issued under section 1314(i)(2) of this title. If
the Administrator so determines, he shall notify the State of any revisions or modifications necessary to conform to such
requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines promulgated
pursuant to section 1314(i)(2) of this title.

(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved under
this section in accordance with requirements of this section, he shall so notify the State and, if appropriate corrective action is
not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw approval of such program. The

Administrator shall not withdraw approval of any such program unless he shall first have notified the State, and made public,
in writing, the reasons for such withdrawal.

(4) Limitations on partial permit program returns and withdrawals.

A State may return to the Administrator administration, 1 and the Administrator may withdraw under paragraph (3) of this
subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) of this section only if the entire permit program being
administered by the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) of this section only if an entire phased component of the
permit program being administered by the State at the time is returned or withdrawn.

(d) Notification of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide notice
to the Administrator of every action related to the consideration of such permit application, including each permit proposed
to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection (b)(5)
of this section objects in writing to the issuance of such permit, or (B) if the Administrator within ninety days of the date of
transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the guidelines
and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this paragraph such
written objection shall contain a statement of the reasons for such objection and the effluent limitations and conditions which
such permit would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to the
issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If the State
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does not resubmit such permit revised to meet such objection within 30 days after conipletion of the hearing, or if no hearing

is requested Within 90 days after the date of such objection, the Administrator may issue the permit purSuaritto subsection (a)
of this section for such source in accordance with the guidelines and requirements of this chapter.

(e) Waiver of notification requirement
In accordance with guidelines promulgated pursuant to subsection ( i)(2) of section 1314 of this title, the Administrator is
authorized to waive the requirements of subsection (d) of this section at the time he approves a program pursuant to subsection
(b) of this section for any category (including any class, type, or size within such category) of point sources within the State

submitting such program.

(f) Point source categories
The Adfninistrator shall promulgate regulations establishing categories of point sources which he determines shall not be subject

to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection (b) of this
section. The Administrator may distinguish among classes, types, and sizes within any category of point sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants
Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other floating
craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is

operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously
utilizing treatment works
In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this, title) which is
publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator, where no
State program is approved or where the Administrator determines pursuant to. section ] 319(a) of this title that a State with an
approved program has not commenced appropriate enforcement action with respect to such permit, may proceed in a court of
competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing

such treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited
Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section 1319

of this title.

(j) Public information
A copy of each permit application and each permit issued under this section shall be available to the public. Such permit
application or permit, or portion thereof, shall further be available on request for the purpose of reproduction.

(k) Compliance with permits
Compliance with a permit issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and 1365
of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section 1317 of
this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit for discharge
has been applied for pursuant to this section, but final administrative disposition of such application has not been made, such
discharge shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or (2) section 407 of this title, unless the
Administrator or other plaintiff proves that final administrative disposition of such application has not been made because of the

failure of the applicant to furnish information reasonably required or requested in order to process the application. For the 180-

day period beginning on October 18, 1972, in the case of any point source discharging any pollutant or combination of pollutants
immediately prior to such date which source is not subject to section 407 of this title, the discharge by such source shall not be a

violation of this chapter if such a source applies for a permit for discharge pursuant to this section within such 180-day period.

(1) Limitation on permit requirement

(1) Agricultural return flows
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The Administrator shall not require a permit under this section for discharges composed entirely of return flows from irrigated
agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations
The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly require any
State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas exploration, production,
processing, or treatment operations or transmission facilities, composed entirely of flows which are from conveyances or
systems of conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying
precipitation runoff and which are not contaminated by contact with, or do not come into contact with, any overburden, raw
material, intermediate products, finished product, byproduct, or waste products located on the site of such operations.

(m) Additional pretreatment of conventional pollutants not required
To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the requirements
of a permit issued under this section for such treatment works as a result of inadequate design or operation of such treatment
works, the Administrator, in issuing a permit under this section, shall not require pretreatment by a person introducing
conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment works other than pretreatment
required to assure compliance with pretreatment standards under subsection (b)(8) of this section and section 1317(b)(1) of
this title. Nothing in this subsection shall affect the Administrator's authority under sections 1317 and 1319 of this title,affect
State and local authority under sections 1317(b)(4) and 1370 of this title; relieve such treatment works of its obligations to
meet' requirements established under this chapter, or otherwise preclude such works from pursuing whatever feasible options
are available to meet its responsibility to comply with its permit under this section.

(n) Partial permit program

(1) State submission

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the discharges
into the navigable waters in such State.

(2) Minimum coverage

A partial permit program under this subsection shall cover, at a minimum, administration of a major category of the discharges

into the navigable waters of the State or a major component of the permit program required by subsection (b) of this section.

(3) Approval of major category partial permit programs
The Administrator may approve a partial permit program covering administration of a major category of discharges under
this subsection if--

(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of a
department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the Stateprogram
required by subsection (b) of this. section.

(4) Approval of major component partial permit programs
The Administrator may approve under this subsection a partial and phased permit program covering administration ofa major
component (including discharge categories) of a State permit, program required by subsection (b) of this section if--

(A) the Administrator determines that the partial program represents a significant and identifiable part.of the Stateprogram
required by subsection (b) of this section; and

(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases of the
remainder of the State program required by subsection (b) of this section by a specified date not more than 5 years
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after submission of the partial program under' this subsection and agrees to make all reasonable efforts to assume such

administration by such date.

(o) Anti-backsliding

(1) General prohibition
In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this, section, a permit may not be

renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of this title subsequent

to the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent

limitations in the previous permit. In the case of effluent limitations established on the basis of section, 311(b)(1)(C) or

section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to contain effluent limitationswhich

are less stringent than the comparable effluent limitations in the previous permit except in compliance with section 1313(d)

(4) of this title.

(2) Exceptions
A permit with respect to which paragraph (1) applies may be renewed, reissued, or modified to contain a lessstringent effluent

limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after permit issuance whichjustify

the application of a less stringent effluent limitation;

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations,

guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at the time

of permit issuance; or

(ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing the permit

under subsection (a)(1)(B) of this section;

(C) a less stringent effluent limitation is necessary because of events over which the permittee has no control and for which

there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 311(h), 1311(i), 1311(k), 1311(n),

or 1326(a) of this title; or

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous effluent

limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level ofpollutant

control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at the time of permit

renewal, reissuance, or modification).
Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating water
quality standards into effluent limitations, except where the cumulative effect of such revised allocations results in a

decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations are not the result

of a discharger eliminating or substantially reducing its discharge of pollutants due to complying with the requirements of

this chapter or for reasons otherwise unrelated to water quality.

(3) Limitations
In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified tocontain an effluent

limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed, reissued,

or modified. In no event may such a permit to discharge into waters be renewed, reissued, or modified to contain a less

stringent effluent limitation if the implementation of such limitation would result in a violation of a water quality standard

under section 1313 of this title applicable to such waters.
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(p) Municipal and industrial stormwater discharges

(1) General rule
Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section) shall
not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions
Paragraph (1) shall not apply with respect to the following stormwater discharges:

(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987.

(B) A discharge associated with industrial activity.

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less than
250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater discharge
contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters of the United
States.

(3) Permit requirements

(A) Industrial discharges
Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and section
1311 of this title.

(B) Municipal discharge
Permits for discharges from municipal storm sewers--

(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering methods, and such other provisions as
the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements

(A) Industrial and large municipal discharges
Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for permits
for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after February 4, 1987,
the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for

compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

(B) Other municipal discharges
Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for such
discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4, 1987, the
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Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for
compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

(5) Studies
The Administrator, in consultation with the States, shall conduct a study for the purposes of--

(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required pursuant

to paragraphs (1) and (2) of this subsection;

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate impacts on

water quality.
Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study described
in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress a report on the

results of the study described in subparagraph (C).

(6) Regulations
Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations
(based on the results, of the studies conducted under paragraph (5)) which designate stormwater discharges, other than those
discharges described in paragraph (2), to be regulated to protect water quality and shall establish a comprehensive program
to regulate such designated sources. The program shall, at a minimum, (A) establish priorities, (B) establish requirements

for State stormwater management programs, and (C) establish expeditious deadlines. The program may include performance

standards, guidelines, guidance, and management practices and treatment requirements, as appropriate.

(q) Combined sewer overflows

(1) Requirement for permits, orders, and decrees
Each permit, order, or decree issued pursuant to this chapter after December 21, 2000 for a discharge from a municipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the

Administrator on April 11, 1994 (in this subsection referred to as the "CSO control policy").

(2) Water quality and designated use review guidance
Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall issue

guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer overflow

receiving waters.

(3) Report
Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the

Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels
No permit shall be required under this chapter by the Administrator (or a State, in the case of a permit program approved under

subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water separator effluent,

or effluent from properly functioning marine engines, or any other discharge that is incidental to the normal operation of a

vessel, if the discharge is from a recreational vessel.

Credits
(June 30, 1948, c. 758, Title IV, § 402, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 880, andamended Dec. 27, 1977,

Pub.L. 95-217, §§ 33(c), 50, 54(c)(1), 65, 66, 91 Stat. 1577, 1588, 1591, 1599, 1600; Feb. 4, 1987, Pub.L. 100-4, Title IV, §§

401 to 404(a), (c), formerly (d), 405, 101 Stat. 65 to 67, 69; Oct. 31, 1992, Pub.L. 102-580, Title III, § 364, 106 Stat. 4862;
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Dec. 21, 1995, Pub.L. 104-66, Title II, § 2021(e)(2), 109 Stat. 727; Dec. 21, 2000, Pub.L. 106-554, § 1(a)(4) [Div. B, Title I,
§ 112(a)], 114 Stat. 2763, 2763A-224; July 29, 2008, Pub.L. 110-288, § 2, 122 Stat. 2650.)

Notes of Decisions (196)

Current through P.L. 112-23 approved 6-29-11

Footnotes

1 So in original.
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United States Code Annotated

Title 33. Navigation and Navigable Waters (Refs & Annos)

Chapter 26. Water Pollution Prevention and Control (Refs & Annos)

Subchapter V. General Provisions

33 U.S.C.A. § 1362

§ 1362. Definitions

Effective: July 29, 2008
Currentness

Except as otherwise specifically provided, when used in this chapter:

(1) The term "State water pollution control agency" means the State agency designated by the Governor having responsibility
for enforcing State laws relating to the abatement of pollution.

(2) The term "interstate agency" means an agency of two or more States established by or pursuant to an agreement or compact
approved by the Congress, or any other agency of two or more States, having substantial powers or duties pertaining to the
control of pollution as deterniined and approved by the Administrator.

(3) The term "State" means a State, the District of Columbia, the Commonwealth of, Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific Islands.

(4) The term "municipality" means a city, town, borough, county, parish, district, association, or other public body created by
or pursuant to State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an Indian tribe
or an authorized Indian tribal organization, or a designated and approved management agency under section 1288 of this title.

(5) The term "person" means an individual, corporation, partnership, association, State, municipality, commission, or political
subdivision of a State, or any interstate body.

(6) The term "pollutant" means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste discharged into water. This term does not mean (A) "sewage from vessels or a
discharge incidental to the normal operation of a vessel of the Armed Forces" within the meaning of section 1322 of this title; or
(B) water, gas, or other material which is injected into a well to facilitate production of oil or gas, or water derived in association

with oil or gas production and disposed of in a well, if the well used either to facilitate production or for disposal purposes is
approved by authority of the State in which the well is located, and if such State determines that such injection or disposal will
not result in the degradation of ground or surface water resources.

(7) The term "navigable waters" means the waters of the United States, including the territorial seas.

(8) The term "territorial seas" means the belt of the seas measured from the line of ordinary low water along that portion of
the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters, and extending
seaward a distance of three miles.

(9) The term "contiguous zone" means the entire zone established or to be established by the United States under article 24 of
the Convention of the Territorial Sea and the Contiguous Zone.
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(10) The term "ocean" means any portion of the high seas beyond the contiguous zone.

(11) The term "effluent limitation" means any restriction established by a State or the Administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other constituents which are discharged from point sources into navigable

waters, the waters of the contiguous zone, or the ocean, including schedules of compliance.

(12) The term "discharge of a pollutant" and the term "discharge of pollutants" each means (A) any addition of any pollutant
to navigable waters from any point source, (B) any addition of any pollutant to the waters of the contiguous zone or the ocean

from any point source other than a vessel or other floating craft.

(13) The term "toxic pollutant" means those pollutants, or combinations of pollutants, including disease-causing agents,
which after discharge and upon exposure, ingestion, inhalation or assimilation into any organism, either directly from the
environment or indirectly by ingestion through food chains, will, on the basis of information available to the Administrator,

cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological malfunctions (including malfunctions
in reproduction) or physical deformations, in such organisms or their offspring.

(14) The, term "point source" means any discernible, confined and discrete conveyance, including but not limited, to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel
or other floating craft, from which pollutants are or may be discharged. This term does not include agricultural stormwater

discharges and return flows from irrigated agriculture.

(15) The term "biological monitoring" shall mean the determination of the effects on aquatic life, including accumulation of
pollutants in tissue, in receiving waters due to the discharge of pollutants (A) by techniques and procedures, including sampling
of organisms representative of appropriate levels of the food chain appropriate to the volume and the physical, chemical, ands,;
biological characteristics of the effluent, and (B) at appropriate frequencies and locations.

(16) The term "discharge" when used without qualification, includes a discharge of a pollutant, and a discharge, of pollutants.

(17) The term "schedule of compliance means a schedule of remedial measures including an enforceable sequence of actions
or operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard.

(18) The term "industrial user" means those industries identified in the Standard Industrial Classification ManuaL Bureau of
the Budget, 1967, as amended and supplemented, under the category of "Division D--Manufacturing" and such other classes

of significant waste producers as, by regulation, the Administrator deems appropriate.

(19) The term "pollution" means the man-made or man-induced alteration of the chemical, physical, biological, and radiological

integrity of water.

(20) Tlic term "medical wage" Means isolation wastes; infectious agents; huh-Ian blood and blood products; pathological wastes;

sharps; body parts; contaminated bedding; surgical wastes and potentially contaminated laboratory wastes; dialysis wastes; and

such additional medical items as the Administrator shall prescribe by regulation.

(21) Coastal recreation waters

(A) In general
The term "coastal recreation waters" means--

(i) the Great Lakes; and

(ii) marine coastal waters (including coastal estuaries) that are designated under section 1313(c) of this title by a State

for use for swimming, bathing, surfing, or similar water contact activities.

(B) Exclusions
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The term "coastal recreation waters" does not include--

(i) inland waters; or

(ii) waters upstream of the mouth of a river or stream having an unimpaired natural connection with the open sea.

(22) Floatable material

(A) In general
The term "floatable material" means any foreign matter that may float or remain suspended in the water column.

(B) Inclusions
The term "floatable material" includes--

(i) plastic;

(ii) aluminum cans;

(iii) wood products;

(iv) bottles; and

(v) paper products.

(23) Pathogen indicator
The term "pathogen indicator" means a substance that indicates the potential for human infectious disease.

(24) Oil and gas exploration and production
The term "oil and gas exploration, production, processing, or treatment operations or transmission facilities" means all field
activities or operations associated with exploration, production, processing, or treatment operations, or transmission facilities,
including activities necessary to prepare a site for drilling and for the movement and placement of drilling equipment, whether
or not such field activities or operations may be considered to be construction activities.

(25) Recreational vessel

(A) In general
The term "recreational vessel" means any vessel that is--

(i) manufactured or used primarily for pleasure; or

(ii) leased, rented, or chartered to a person for the pleasure of that person.

(B) Exclusion

The term "recreational vessel" does not include a vessel that is subject to Coast Guard inspection and that--

(i) is engaged in commercial use; or

(ii) carries paying passengers.

Credits
(June 30, 1948, c. 758, Title V, § 502, as added Oct. 18, 1972, Pub.L. 92-500, § 2, 86 Stat. 886, and amended Dec. 27, 1977,
Pub.L. 95-217, § 33(b), 91 Stat. 1577; Feb. 4, 1987, Pub.L. 100-4, Title V, §§ 502(a), 503, 101 Stat. 75; Nov. 18, 1988, Pub.L.
100-688, Title III, § 3202(a), 102 Stat. 4154; Feb. 10, 1996, Pub.L. 104-106, Div. A, Title III, § 325(c)(3), 110 Stat. 259; Oct.

10, 2000, Pub.L. 106-284, § 5, 114 Stat. 875; Aug. 8, 2005, Pub.L. 109-58, Title III, § 323, 119 Stat. 694; July 29, 2008, Pub.L.
110-288, § 3, 122 Stat. 2650.)
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Notes of Decisions (190)

Current through P.L. 112-23 approved 6-29-11
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 122. EPA Administered Permit Programs: the National Pollutant Discharge Elimination System (Refs &
Annos)
Subpart C. Permit Conditions

40 C.F.R. § 122.44

§ 122.44 Establishing limitations, standards, and other permit
conditions (applicable to State NPDES programs, see § 123.25).

Effective: April 11, 2007
Currentness

In addition to the conditions established under § 122.43(a), each NPDES permit shall include conditions meeting the following
requirements when applicable.

(a)(1) Technology-based effluent limitations and standards based on: effluent limitations and standards promulgated under
section 301 of the CWA, or new source performance standards promulgated under section 306 of CWA, on case-by-case effluent
limitations determined under section 402(a)(1) of CWA, or a combination of the three, in accordance with § 125.3 of this
chapter. For new sources or new dischargers, these technology based limitations and standards are subject to the provisions
of § 122.29(d) (protection period).

(2) Monitoring waivers for certain guideline-listed pollutants.

(i) The Director may authorize a discharger subject to technology-based effluent limitations guidelines and standards in
an NPDES permit to forego sampling of a pollutant found at 40 CFR Subchapter N of this chapter if the discharger has
demonstrated through sampling and other technical factors that the pollutant is not present in the discharge or is present
only at background levels from intake water and without any increase in the pollutant due to activities of the discharger.

(ii) This waiver is good only for the term of the permit and is not available during the term of the first permit issued to
a discharger.

(iii) Any request for this waiver must be submitted when applying for a reissued permit or modification of a reissued
permit. The request must demonstrate through sampling or other technical information, including information generated
during an earlier permit term that the pollutant is not present in the discharge or is present only at background levels from
intake water and without any increase in the pollutant due to activities of the discharger.

(iv) Any grant of the monitoring waiver must be included in the permit as an express permit condition and the reasons
supporting the grant must be documented in the permit's fact sheet or statement of basis.

(v) This provision does not supersede certification processes and requirements already established in existing effluent
limitations guidelines and standards.

(b)(1) Other effluent limitations and standards under sections 301, 302, 303, 307, 318, and 405 of CWA. Ifany applicable
toxic effluent standard or prohibition (including any schedule of compliance specified in such effluent standard or prohibition)
is promulgated under section 307(a) of CWA for a toxic pollutant and that standard or prohibition is more stringent than any
limitation on the pollutant in the permit, the Director shall institute proceedings under these regulations to modify or revoke
and reissue the permit to conform to the toxic effluent standard or prohibition. See also § 122.41(a).
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(2) Standards for sewage sludge use or disposal under section 405(d) of the CWA unless those standards have been included

in a permit issued under the appropriate provisions of subtitle C of the Solid Waste Disposal Act, Part C of Safe Drinking
Water Act, the Marine Protection, Research, and Sanctuaries Act of 1972, or the Clean Air Act, or under State permit
programs approved by the Administrator. When there are no applicable standards for sewage sludge use or disposal, the

permit may include requirements developed on a case-by-case basis to protect public health and the environment from any

adverse effects which may occur from toxic pollutants in sewage sludge. If any applicable standard for sewage sludge use
or disposal is promulgated under section 405(d) of the CWA and that standard is more stringent than any limitation on the

pollutant or practice in the permit, the Director may initiate proceedings under these regulations to modify or revoke and
reissue the permit to conform to the standard for sewage sludge use or disposal.

(3) Requirements applicable to cooling water intake structures under section 316(b) of the CWA, in accordance with part

125, subparts I, J, and N of this chapter.

(c) Reopener clause: For any permit issued to a treatment works treating domestic sewage (including "sludge-only facilities"),
the Director shall include a reopener clause to incorporate any applicable standard for sewage sludge use or disposal promulgated

under section 405(d) of the CWA. The Director may promptly modify or revoke and reissue any permit containing the reopener
clause required by this paragraph if the standard for sewage sludge use or disposal is more stringent than any requirements for

sludge use or disposal in the permit, or controls a pollutant or practice not limited in the permit.

(d) Water quality standards and State requirements: any requirements in addition to or more stringent than promulgated effluent

limitations guidelines or standards under sections 301, 304, 306, 307, 318; and 405 of CWA necessary to:

(1) Achieve water quality standards established under section 303 of the CWA, including State narrative criteria for water

quality.

(i) Limitations must control all pollutants or pollutant parameters (either conventional, nonconventional, or toxic
pollutants) which the Director determines are or may be discharged at a level which will cause, have the reasonable
potential to cause, or contribute to an excursion above any State water quality standard, including State narrative criteria

for water quality.

(ii) When determining whether a discharge causes, has the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative or numeric criteria within a State water quality standard, the permitting authority shall use
procedures which account for existing controls on point and nonpoint sources of pollution, the variability of the pollutant

or pollutant parameter in the effluent, the sensitivity of the species to toxicity testing (when evaluating whole effluent

toxicity), and where appropriate, the dilution of the effluent in the receiving water.

(iii) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a discharge

causes,, has the reasonable potential to cause, or contributes to an in-stream excursion above the allowable ambient

concentration of a State numeric criteria within a State water quality standard for an individual pollutant, the permit must

contain effluent limits for that pollutant.

(iv) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a discharge

causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the numeric criterion for whole

effluent toxicity, the permit must contain effluent limits for whole effluent toxicity.

(v) Except as provided in this subparagraph, when the permitting authority determines, using the procedures in paragraph
(d)(1)(ii) of this section, toxicity testing data, or other information, that a discharge causes, has the reasonable potential to

cause, or contributes to an in-stream excursion above a narrative criterion within an applicable State water quality standard,

the permit must contain effluent limits for whole effluent toxicity. Limits on whole effluent toxicity are not necessary where

the permitting authority demonstrates in the fact sheet or statement of basis of the NPDES permit, using the procedures

1,0kstlawNlexir © 2011 Thomson Reuters. No claim to original U.S. Government Works. 2
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in paragraph (d)(1)(ii) of this section, that chemical-specific limits for the effluent are sufficient to attain and maintain
applicable numeric and narrative State water quality standards.

(vi) Where a State has not established a water quality criterion for a specific chemical pollutant that is present in an effluent

at a concentration that causes, has the reasonable potential to cause, or contributes to an excursion above a narrative
criterion within an applicable State water quality standard, the permitting authority must establish effluent limits using
one or more of the following options:

(A) Establish effluent limits using a calculated numeric water quality criterion for the pollutant which the permitting
authority demonstrates will attain and maintain applicable narrative water quality criteria and will fully protect the
designated use. Such a criterion may be derived using a proposed State criterion, or an explicit State policy or
regulation interpreting its narrative water quality criterion, supplemented with other relevant information which may
include: EPA's Water Quality Standards Handbook, October 1983, risk assessment data, exposure data, information
about the pollutant from the Food and Drug Administration, and current EPA criteria documents; or

(B) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria, published under section 304(a)
-of the CWA, supplemented where necessary by other relevant information; or

(C) Establish effluent limitations on an indicator parameter for the pollutant of concern, provided:

(1) The permit identifies which pollutants are intended to be controlled by the use of the effluent limitation;

(2) The fact sheet required by § 124.56 sets forth the basis for the limit, including a finding that compliance
with the effluent limit on the indicator parameter will result in controls on the pollutant of concern which are
sufficient to attain and maintain applicable water quality standards;

(3) The permit requires all effluent and ambient monitoring necessary to show that during the term of the permit
the limit on the indicator parameter continues to attain and maintain applicable water quality standards; and

(4) The permit contains a reopener clause allowing the permitting authority to modify or revoke and reissue the
permit if the limits on the indicator parameter no longer attain and maintain applicable water quality standards.

(vii) When developing water quality-based effluent limits under this paragraph the permitting authority shall ensure that:

(A) The level of water quality to be achieved by limits on point sources established under this paragraph is derived
from, and complies with all applicable water quality standards; and

(B) Effluent limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both,
are consistent with the assumptions and requirements of any available wasteload allocation for the discharge prepared
by the State and approved by EPA pursuant to 40 CFR 130.7.

(2) Attain or maintain a specified water quality through water quality related effluent limits established under section 302
of CWA;

(3) Conform to the conditions to a State certification under section 401 of the CWA that meets the requirements of § 124.53

when EPA is the permitting authority. If a State certification is stayed by a court of competent jurisdiction or an appropriate

State board or agency, EPA shall notify the State that the Agency will deem certification waived unless a finally effective

State certification is received within sixty days from the date of the notice. If the State does not forward a finally effective
certification within the sixty day period, EPA shall include conditions in the permit that may be necessary to meet EPA's
obligation under section 301(b)(1)(C) of the CWA;

(4) Conform to applicable water quality requirements under section 401(a)(2) of CWA when the discharge affects a State
other than the certifying State;
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(5) Incorporate any more stringent limitations, treatment standards, or schedule, of compliance requirements established
under Federal or State law or regulations in accordance with section 301(b)(1)(C) of CWA;

(6) Ensure consistency with the requirements of a Water Quality Management plan approved by EPA under section 208(b)

of CWA;

(7) Incorporate section 403(c) criteria under Part 125, Subpart M, for ocean discharges;

(8) Incorporate alternative effluent limitations or standards where warranted by "fundamentally different factors," under

40 CFR Part 125, Subpart D;

(9) Incorporate any other appropriate requirements, conditions, or limitations (other than effluent limitations) into a new
source permit to the extent allowed by the National Environmental Policy Act, 42 U.S.C. 4321 et seq. and section 511 of

the CWA, when EPA is the permit issuing authority. (See § 122.29(c)).

(e) Technologybased controls for toxic pollutants. Limitations established under paragraphs (a), (b), or (d) of this sdction, to

control pollutants meeting the criteria listed in paragraph (e)(1) of this section. Limitations will be established in accordance
with paragraph (e)(2) of this section. An explanation of the development of these limitations shall be included in the fact sheet

under § 124.56(b)(1)(0.

(1) Limitations must control all toxic pollutants which the Director determines (based on information reported in a permit
application under § 122.21(g)(7) or in a notification under § 122.42(a)(1) or on other information) are or may be discharged

at a level greater than the level which can be achieved by the technology-based treatment requirements appropriate to the

permittee under § 125.3(c) of this chapter; or

(2) The requirement that the limitations control the pollutants meeting the criteria of paragraphs (e)(1) of this section will

be satisfied by:

(i) Limitations on those pollutants; or

(ii) Limitations on other pollutants which, in the judgment of the Director, will provide treatment of the pollutants under

paragraph (0(1) of this section to the levels required by § 125.3(c).

(f) Notification level. A "notification level" which exceeds the notification level of § 122.42(a)(1)(i), (ii), or (iii), upon a petition

from the permittee or on the Director's initiative. This new notification level may not exceed the level which can be achieved
by the technology-based treatment requirements appropriate to the permittee under § 125.3(c).

(g) Twenty-four hour reporting. Pollutants for which the permittee must report violations of maximum daily discharge
limitations under § 22.41(1)(6)(ii)(C) (24hour reporting) shall be listed in the permit. This list shall include any toxic pollutant

or hazardous substance, or any pollutant specifically identified as the method to control a toxic pollutant or hazardous substance.

(h) Durations for permits, as set forth in § 122.46.

(i) Monitoring requirements. In addition to § 122.48, the following monitoring requirements:

(1) To assure compliance with permit limitations, requirements to monitor:

(i) The mass (or other measurement specified in the permit) for each pollutant limited in the permit;

(ii) The volume of effluent discharged from each outfall;

(iii) Other measurements as appropriate including pollutants in internal waste streams under § 122.45(i); pollutants in
intake water for net limitations under § 122.45(0; frequency, rate of discharge, etc., for noncontinuous discharges under
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§ I22.45(e); pollutants subject to notification requirements under § 122.42(a); and pollutants in sewage sludge or other
monitoring as specified in 40 CFR Part 503; or as determined to be necessary on a case-by-case basis pursuant to section
405(d)(4) of the CWA.

(iv) According to test procedures approved under 40 CFR Part 136 for the analyses of pollutants or another method is
required under 40 CFR subchapters N or 0. In the case of pollutants for which there are no approved methods under 40
CFR Part 136 or otherwise required under 40 CFR subchapters N or 0, monitoring must be conducted according to a test
procedure specified in the permit for such pollutants.

(2) Except as provided in paragraphs (i)(4) and (i)(5) of this section, requirements to report monitoring results shall be
established on a case-by-case basis with a frequency dependent on the nature and effect of the discharge, but in no case
less than once a year. For sewage sludge use or disposal practices, requirements to monitor and report results shall be
established on a case-by-case basis with a frequency dependent on the nature and effect of the sewage sludgeuse or disposal
practice; minimally this shall be as specified in 40 CFR part 503 (where applicable), but in no case less than once a year.

(3) Requirements to report monitoring results for storm water discharges associated with industrial activity which are
subject to an effluent limitation guideline shall be established on a case-by-case basis with a frequency dependent on the
nature and effect of the discharge, but in no case less than once a year.

(4) Requirements to report monitoring results for storm water discharges associated with industrial activity (other than
those addressed in paragraph (i)(3) of this section) shall be established on a case-by-case basis with a frequency dependent
on the nature and effect of the discharge. At a minimum, a permit for such a discharge must require:

(i) The discharger to conduct an annual inspection of the facility site to identify areas contributing to a storm water discharge

associated with industrial activity and evaluate whether measures to reduce pollutant loadings identified in a storm water
pollution prevention plan are adequate and properly implemented in accordance with the terms of the permit or whether
additional control measures are needed;

(ii) The discharger to maintain for a period of three years a record summarizing the results of the inspection and a
certification that the facility is in compliance with the plan and the permit, and identifying any incidents of non-compliance;

(iii) Such report and certification be signed in accordance with § 122.22; and

(iv) Permits for storm water discharges associated with industrial activity from inactive mining operations may, where
annual inspections are impracticable, require certification once every three years by a Registered Professional Engineer
that the facility is in compliance with the permit, or alternative requirements.

(5) Permits which do not require the submittal of monitoring result reports at least annually shall require that the permittee

report all instances of noncompliance not reported under § 122.41(1) (1), (4), (5), and (6) at least annually.

(j) Pretreatment program for POTWs. Requirements for POTWs to:

(1) Identify, in terms of character and volume of pollutants, any Significant Industrial Users discharging into the POTW
subject to Pretreatment Standards under section 307(b) of CWA and 40 CFR part 403.

(2)(i) Submit a local program when required by and in accordance with 40 CFR part 403 to assure compliance with
pretreatment standards to the extent applicable under section 307(b). The local program shall be incorporated into the
permit as described in 40 CFR part 403. The program must require all indirect dischargers to the POTW to comply with
the reporting requirements of 40 CFR part 403.

(ii) Provide a written technical evaluation of the need to revise local limits under 40 CFR 403.5(c)(1), following permit
issuance or reissuance.
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(3) For POTWs which are "sludge-only facilities," a requirement to develop a pretreatment program under 40 CFR Part
403 when the Director determines that a pretreatment program is necessary to assure compliance with Section 405(d) of

the CWA.

(k) Best management practices (BMPs) to control or abate the discharge of pollutants when:

(1) Authorized under section 304(e) of the CWA for the control of toxic pollutants and hazardous substances from ancillary

industrial activities;

(2) Authorized under section 402(p) of the CWA for the control of storm water discharges;

(3) Numeric effluent limitations are infeasible; or

(4) The practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes and

intent of the CWA.

Note to paragraph (k)(4): Additional technical information on BMPs and the elements of BMPs is contained in the following

documents: Guidance Manual for Developing Best Management Practices (BMPs), October 1993, EPA No. 833/B-93-004,
NTIS No. PB 94-178324, ERIC No. W498); Storm Water Management for Construction Activities: Developing Pollution
Prevention Plans and Best Management Practices, September 1992, EPA No. 832/R-92-005, NTIS No. PB 92-235951,
ERIC No. N482); Storm Water Management for Construction Activities, Developing Pollution Prevention Plans and Best
Management Practices: Summary Guidance, EPA No. 833/R-92-001, NTIS No. PB 93-223550; ERIC No. W139; Storm
Water Management for Industrial Activities, Developing Pollution Prevention Plans and Best Management Practices, September

1992; EPA 832/R-92-006, NTIS No PB 92-235969, ERIC No N477; Storm Water Management for Industrial Activities,
Developing Pollution Prevention Plans and Best Management Practices: Summary Guidance, EPA 833/R-92-002, NTIS No
PB 94-133782; ERIC No. W492. Copies of those documents (or directions on how to obtain them) can be obtained bycontacting

either the Office of Water Resource Center (using the EPA document number as a reference) at (202) 260-7786; or the
Educational Resources Information Center (ERIC) (using the ERIC number as a reference) at (800) 276-0462. Updates of these

documents or additional BMP documents may also be available. A list of EPA BMP guidance documents is available on, the

OWM Home Page at http://www.epa.gov/owm. In addition, States may have BMP guidance documents.

These EPA guidance documents are listed here only for informational purposes; they are not binding and EPA does not intend
that these guidance documents have any mandatory, regulatory effect by virtue of their listing in this note.

(1) Reissued permits.

(1) Except as provided in paragraph (1)(2) of this section when a permit is renewed or reissued, interim effluent limitations,
standards or conditions must be at least as stringent as the final effluent limitations, standards, or conditions in the previous

permit (unless the circumstances on which the previous permit was based have materially and substantially changed since

the time the permit was issued and would constitute cause for permit modification or revocation and reissuance undef §

122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of the CWA, a permit may not
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 304(b) subsequent to
the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent

limitations in the previous permit.

(i) Exceptions--A permit with respect to which paragraph (1)(2) of this section applies may be renewed, reissued, or

modified to contain a less stringent effluent limitation applicable to a pollutant, if--

(A) Material and substantial alterations or additions to the permitted facility occurred after permit issuance which

justify the application of a less stringent effluent limitation;
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(B)(1) Information is available which was not available at the time of permit issuance (other than revised regulations,
guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at
the time of permit issuance; or

(2) The Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing
the permit under section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which the permittee has no control and
for which there is no reasonably available remedy;

(D) The permittee has received a permit modification under section 301(c), 301(g), 301(h), 301(i), 301(k), 301(n),
or 316(a); or

(E) The permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level
of pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

(ii) Limitations. In no event may a permit with respect to which paragraph (1)(2) of this section applies be renewed, reissued,

or modified to contain an effluent limitation which is less stringent than required by effluent guidelines in effect at the time

the permit is renewed, reissued, or modified. In no event may such a permit to discharge into waters be renewed, issued, or
modified to contain a less stringent effluent limitation if the implementation of such limitation would result in a violation
of a water quality standard under section 303 applicable to such waters.

(m) Privately owned treatment works. For a privately owned treatment works, any conditions expressly applicable to any user,
as a limited copermittee, that may be necessary in the permit issued to the treatment works to ensure compliance with applicable

requirements under this part. Alternatively, the Director may issue separate permits to the treatment works and to its users, or
may require a separate permit application from any user. The Director's decision to issue a permit with no conditions applicable

to any user, to impose conditions on one or more users, to issue separate permits, or to require separate applications, and the
basis for that decision, shall be stated in the fact sheet for the draft permit for the treatment works.

(n) Grants. Any conditions imposed in grants made by the Administrator to POWs under sections 201 and 204 of CWA which
are reasonably necessary for the achievement of effluent limitations under section 301 of CWA.

(o) Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage sludge from publicly owned
treatment works or any other treatment works treating domestic sewage for any use for which regulations have been established,
in accordance with any applicable regulations.

(p) Coast Guard. When a permit is issued to a facility that may operate at certain times as a means of transportation over water,
a condition that the discharge shall comply with any applicable regulations promulgated by the Secretary of the department
in which the Coast Guard is operating, that establish specifications for safe transportation, handling, carriage, and storage of
pollutants.

(q) Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that navigation and anchorage will
not be substantially impaired, in accordance with § 124.59 of this chapter.

(r) Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System (as defined in 40 CFR 132.2),
conditions promulgated by the State, Tribe, or EPA pursuant to 40 CFR part 132.

(s) Qualifying State, Tribal, or local programs.
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(1) For storm water discharges associated with small construction activity identified in § 122.26(b)(15), the Director
may include permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control program
requirements by reference. Where a qualifying State, Tribal, or local program does not include one or more of the elements

in this paragraph (s)(1), then the Director must include those elements as conditions in the permit. A qualifying State,
Tribal, or local erosion and sediment control program is one that includes:

(i) Requirements for construction site operators to implement appropriate erosion and sediment control best management

practices;

(ii) Requirements for construction site operators to control waste such as discarded building materials, concrete truck
washout, chemicals, litter, and sanitary waste at the construction site that may cause adverse impacts to water quality;

(iii) Requirements for construction site operators to develop and implement a storm water pollution prevention plan. (A
storm water pollution prevention plan includes site descriptions, descriptions of appropriate control measures, copies of
approved State, Tribal or local requirements, maintenance procedures, inspection procedures, and identification of non-

storm water discharges); and

(iv) Requirements to submit a site plan for review that incorporates consideration of potential water quality impacts.

(2) For storm water discharges from construction activity identified in § 122.26(b)(14)(x), the Director may include
permit conditions that incorporate qualifying State, Tribal, or local erosion' and sediment control program requirements by

reference. A qualifying State, Tribal or local erosion and sediment control program is one that includes the elements litted

in paragraph (s)(1) of this section and any additional requirements necessary to achieve the applicable technology-based
standards of "best available technology" and "best conventional technology" based on the best professional` judgment of

the permit writer.

Credits
[49 FR 31842, Aug. 8,1984; 49 FR 38049, Sept. 26, 1984; 50 FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 27, 1985; 54 FR
256, Jan. 4, 1989; 54 FR 18783, May 2, 1989; 54 FR 23895, 23896, June 2, 1989; 57 FR 11413, April 2, 1992; 57 FR33049,

July 24, 1992; 58 FR 18016, April 7, 1993; 60 FR 15386, March 23,'1995; 64 FR 42469, Aug. 4, 1999; 64 FR 43426, Aug.
10, 1999; 64 FR 68847, Dec. 8, 1999; 65 FR 30908, May 15, 2000; 65 FR 43661, July 13, 2000; 66 FR 53048, Oct. 18, 2001;

66 FR 65337, Dec. 18, 2001; 68 FR 13608, March 19, 2003; 69 FR 41682, July 9, 2004; 70 FR 60191, Oct. 14, 2005; 71 FR

35040, June 16, 2006; 72 FR 11212, March 12, 2007]
SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted.

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 at seq.

Notes of Decisions (139)

Current through July 21, 2011; 76 FR 43797
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§ 130.2 Definitions., 40 C.F.R. § 130.2

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. §

§ 1,30.2 Definitions.

Currentness

(a) The Act. The Clean Water Act, as amended, 33 U.S.C. 1251 et seq.

(b) Indian Tribe. Any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and exercising
governmental authority over a Federal Indian reservation.

(c) Pollution. The man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity of water.

(d) Water quality standards (WQS). Provisions of State or Federal law which consist of a designated use or uses for the waters
of the United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the
public health or welfare, enhance the quality of water and serve the purposes of the Act.

(e) Load or Loading. An amount of matter or thermal energy that is introduced into a receiving water; to introduce matter or
thermal energy into a receiving water. Loading may be either man-caused (pollutant loading) or natural (natural background
loading).

(f) Loading capacity. The greatest amount of loading that a water can receive without violating water quality standards.

(g) Load allocation (LA). The portion of a receiving water's loading capacity that is attributed either to one of its existing
or future nonpoint sources of pollution or to natural background sources. Load allocations are best estimates of the loading,
which may range from reasonably accurate estimates to gross allotments, depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible, natural and nonpoint source loads should be distinguished.

(h) Wasteload allocation (WLA). The portion of a receiving water's loading capacity that is allocated to one of its existing or
future point sources of pollution. WLAs constitute a type of water quality-based effluent limitation.

(i) Total maximum daily load (TMDL). The sum of the individual WLAs for point sources and LAs for nonpoint sources and
natural background. If a receiving water has only one point source discharger, the TMDL is the sum of that point source WLA
plus the LAs for any nonpoint sources of pollution and natural background sources, tributaries, or adjacent segments. TMDLs
can be expressed in terms of either mass per time, toxicity, or other appropriate measure. If Best Management Practices (BMPs)

or other nonpoint source pollution controls make more stringent load allocations practicable, then wasteload allocations can be
made less stringent. Thus, the TMDL process provides for nonpoint source control tradeoffs.

(j) Water quality limited segment. Any segment where it is known that water quality does not meet applicable water quality
standards, and/or is not expected to meet applicable water quality standards, even after the application of the technology-based
effluent limitations required by sections 301(b) and 306 of the Act.

(k) Water quality management (WQM) plan. A State or areawide waste treatment management plan developed and updated in
accordance with the provisions of sections 205(j), 208 and 303 of the Act and this regulation.
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(1) Areawide agency. An agency designated under section 208 of the Act, which has responsibilities for WQM planning within

a specified area of a State.

(m) Best Management Practice (BMP). Methods, measures or practices selected by an agency to meet its nonpoint source control

needs. BMPs include but are not limited to structural and nonstructural controls and operation and maintenance procedures.
BMPs can be applied before, during and after pollution-producing activities to reduce or eliminate the introduction ofpollutants

into receiving waters.

(n) Designated management agency (DMA). An agency identified by a WQM plan and designated by the Governor to implement

specific control recommendations.

Credits
[54 FR 14359, April 11, 1989; 65 FR 43662, July 13, 2000; 68 FR ]3608, March 19, 2003]
SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (1)

Current through July 21, 2011; 76 FR 43797
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§ 130.3 Water quakty standards., 40 C.F.R. § 130.3 .

Code of Federal Regulations
Title 40. Protection of Environment .

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 130. Water Quality Planning and Management (Refs & Annos)

40 C.F.R. § 130.3

§ 130.3 Water quality standards.

Currentness

A water quality standard (WQS) defines the water quality goals of a water body, or portion thereof, by designating the use or
uses to be made of the water and by setting criteria necessary to protect the uses. States and EPA adopt WQS to protect public

health or welfare, enhance the quality of water and serve the purposes of the Clean Water Act (CWA). "Serve the purposes
of Act" (as defined in sections 101(a)(2) and 303(c) of the Act) means that WQS should, wherever attainable, provide water
quality for the protection and propagation of fish, shellfish and wildlife and for recreation in and on the water and take into
consideration their use and value for public water supplies, propagation of fish, shellfish, wildlife, recreation in and on the
water, and agricultural, industrial and other purposes including navigation.

Such standards serve the dual purposes of establishing the water quality goals for a specific water body and serving as the
regulatory basis for establishment of water quality-based treatment controls and strategies beyond the technology-based level
of treatment required by sections 301(b) and 306 of the Act. States shall review and revise WQS in accordance with applicable

regulations and, as appropriate, update their Water Quality Management (WQM) plans to reflect such revisions. Specific WQS
requirements are found in 40 CFR Part 131.

Credits
[65 FR 43662, July 13, 2000; 68 FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Current through July 21, 2011; 76 FR 43797
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§ 130.7 Total maximum daily loads (TMDL) and individual water..., 40 C.F.R. § 130.7

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 130. Water Quality Planning and Management (Refs & .L'ulmos)

40 C.F.R. § 130.7

§ 130.7 Total maximum daily loads (TMDL) and individual water quality-based effluent limitations.

Currentness

(a) General. The process for identifying water quality limited segments still requiring wasteload allocations, load allocations

and total maximum daily loads (WLAs/LAs and TMDLs), setting priorities for developing these loads; establishing these loads

for segments identified, including water quality monitoring, modeling, data analysis, calculation methods, and list of pollutants
to be regulated; submitting the State's list of segments identified, priority ranking, and loads established (WLAs/LAs/TMDLs)

to EPA for approval; incorporating the approved loads into the State's WQM plans and NPDES permits; and involving the
public, affected dischargers, designated areawide agencies, and local governments in this process shall be clearly described in
the State Continuing Planning Process (CPP).

(b) Identification and priority setting for water quality-limited segments still requiring TMDLs.

(1) Each State shall identify those water quality-limited segments still requiring TMDLs within its boundaries for which:

(i) Technology-based effluent limitations required by sections 301(b), 306, 307, or other sections of the Act;

(ii) More stringent effluent limitations (including prohibitions) required by either State or local authority preserved by
section 510 of the Act, or Federal authority (law, regulation, or treaty); and

(iii) Other pollution control requirements (e.g., best management practices) required by local, State, or Federal authority
are not stringent enough to implement any water quality standards (WQS) applicable to such waters.

(2) Each State shall also identify on the same list developed under paragraph (b)(1) of this section those water quality-
limited segments still requiring TMDLs or parts thereof within its boundaries for which controls on thermal discharges
under section 301 or State or local requirements are not stringent enough to assure protection and propagation of a balanced
indigenous population of shellfish, fish and wildlife.

(3) For the purposes of listing waters under § 130.7(b), the term "water quality standard applicable to such waters"
and "applicable water quality standards" refer to those water quality standards established under section 303 of the Act,
including numeric criteria, narrative criteria, waterbody uses, and antidegradation requirements.

(4) The list required under §§ 130.7(b)(1) and 130.7(b)(2) of this section shall include a priority ranking for all listed water
quality-limited segments still requiring TMDLs, taking into account the severity of the pollution and the uses to be made
of such waters and shall identify the pollutants causing or expected to cause violations of the applicable water quality
standards. The priority ranking shall specifically include the identification of waters targeted for TMDL development in
the next two years.

(5) Each State shall assemble and evaluate all existing and readily available water quality-related data and information to
develop the list required by §§ 130.7(b)(1) and 130.7(b)(2). At a minimum "all existing and readily available water quality-
related data and information" includes but is not limited to all of the existing and readily available data and information
about the following categories of waters:
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§ 130.7 Total maximum daily loads (TMDL) and individual water..., 40 C.F.R. § 130.7

(i) Waters identified by the State in its most recent section 305(b) report as "partially meeting" or "not meeting" designated

uses or as "threatened";

(ii) Waters for which dilution calculations or predictive models indicate nonattainment of applicable water quality
standards;

(iii) Waters for which water quality problems have been reported by local, state, or federal agencies; members of the public;

or academic institutions. These organizations and groups should be actively solicited for research they maybe conducting

or reporting. For example, university researchers, the United States Department of Agriculture, the National Oceanic and

Atmospheric Administration, the United States Geological Survey, and the United States Fish and Wildlife. Service are

good sources of field data; and

(iv) Waters identified by the State as impaired or threatened in a nonpoint assessment submitted to EPA under section 319

of the CWA or in any updates of the assessment.

(6) Each State shall provide documentation to the Regional Administrator to support the State's determination to list or
not to list its waters as required by §§ 130.7(b)(1) and 130.7(b)(2). This documentation shall be submitted to the Regional
Administrator together with the list required by §§ 130.7(b)(1) and 130.7(b)(2) and shall, include at a minimum:

(i) A description of the methodology used to develop the list; and

(ii) A description of the data and information used to identify waters, including a description of the data and information

used by the State as required by § 130.7(b)(5); and

(iii) A rationale for any decision to not use any existing and readily available data and information for any one of the

categories of waters as described in § 130.7(b)(5); and

(iv) Any other reasonable information requested by the Regional Administrator. Upon request by the Regional
Administrator, each State must demonstrate, good cause for not including a water or waters on the list. Good cause includes,

but is not limited to, more recent or accurate data; more sophisticated water quality modeling; flaws in the original analysis
that led to the water being listed in the categories in § 130.7(b)(5); or changes in conditions, e.g., new control equipment,

or elimination of discharges.

(c) Development of TMDLs and individual water quality based effluent limitations.

(1) Each State shall establish TMDLs for the water quality limited segments identified in paragraph (b)(1) of this section,
and in accordance with the priority ranking. For pollutants other than heat, TMDLs shall be established at levels necessary
to attain and maintain the applicable narrative and numerical WQS with seasonal variations and a margin of safety which

takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality.
Determinations of TMDLs shall take into account critical conditions for stream' flow, loading, and water quality parameters.

(i) TMDLs may be established using a pollutant-by-pollutant or biomonitoring approach. In many cases both techniques

may be needed. Site-specific information should be used wherever possible.

(ii) TMDLs shall be established for all pollutants preventing or expected to prevent attainment of water quality standards

as identified pursuant to paragraph (b)(1) of this section. Calculations to establish TMDLs shall be subject to public review

as defined in the State CPP.

(2) Each State shall estimate for the water quality limited segments still requiring TMDLs identified in paragraph (b)(2) of
this section, the total maximum daily thermal load which cannot be exceeded in order to assure protection and propagation

of a balanced, indigenous population of shellfish, fish and wildlife. Such estimates shall take into account the normal water

temperatures, flow rates, seasonal variations, existing sources of heat input, and the dissipative capacity of the identified
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§ 130.7 Total maximum daily loads (TIADL) and individual water..., 40 C.F.R. § 130.7

waters or parts thereof. Such estimates shall include a calculation of the maximum heat input that can be made into each
such part and shall include a margin of safety which takes into account any lack of knowledge concerning the development

of thermal water quality criteria for protection and propagation of a balanced, indigenous population of shellfish, fish and
wildlife in the identified waters or parts thereof.

(d) Submission and EPA approval.

(1) Each State shall submit biennially to' the Regional Administrator beginning in 1992 the list of waters, pollutants causing

impairment, and the priority ranking including waters targeted for TMDL development within the next two years as
required under paragraph (b) of this section. For the 1992 biennial submission, these lists are due no later than October 22,

1992. Thereafter, each State shall submit to EPA lists required under paragraph (b) of this section on April 1 of every even-

numbered year. For the year 2000 submission, a State must submit a list required under. paragraph (b) of this section only if

a court order or consent decree, or commitment in a settlement agreement dated prior to January 1, 2000, expressly requires

EPA to take action related to that State's year 2000 list. For the year 2002 submission, a State must submit a list required
under paragraph (b) of this section by October 1, 2002, unless a court order, consent decree or commitment in a settlement
agreement expressly requires EPA to take an action related to that State's 2002 list prior to October 1; 2002, in which case,

the State must submit a list by April 1, 2002. The list of waters may be submitted as part of the State's biennial water quality

report required by § 130.8 of this part and section 305(b) of the CWA or submitted under separate cover. All TMDLs
established under paragraph (c) for water quality limited segments shall continue to be submitted to EPA for review and
approval. Schedules for submission of TMDLs shall be determined by the Regional Administrator and the State.

(2) The Regional Administrator shall either approve or disapprove such listing and loadings not later than 30 days after the
date of submission. The Regional Administrator shall approve a list developed under § 130.7(b) that is submitted after the
effective date of this rule only if it meets the requirements of § 130.7(b). If the Regional Administrator approves such listing

and loadings, the State shall incorporate them into its current WQM plan. If the Regional Administrator disapproves such

listing and loadings, he shall, not later than 30 days after the date of such disapproval, identify such waters in such State and
establish such loads for such waters as determined necessary to implement applicable WQS. The Regional Administrator
shall promptly issue a public notice seeking comment on such listing and loadings. After considering public comment and
making any revisions he deems appropriate, the Regional Administrator shall transmit the listing and loads to the State,
which shall incorporate them into its current WQM plan.

(e) For the specific purpose of developing information and as resources allow, each State shall identify all segments within its
boundaries which it has not identified under paragraph (b) of this section and estimate for such waters the TMDLs with seasonal

variations and margins of safety, for those pollutants which the Regional Administrator identifies under section 304(a)(2) as
suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation of a balanced
indigenous population of fish, shellfish and wildlife. However, there is no requirement for such loads to be submitted to EPA
for approval, and establishing TMDLs for those waters identified in paragraph (b) of this section shall be given higher priority.

Credits
[57 FR 33049, July 24, 1992; 65 FR 17170, March 31, 2000; 65 FR 43663, July 13, 2000; 66 FR 53048, Oct. 18, 2001; 68
FR 13608, March 19, 2003]

SOURCE: 50 FR 1779, Jan. 11, 1985; 66 FR 53048, Oct. 18, 2001; 68 FR 13608, March 19, 2003, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (5)

Current through July 21, 2011; 76 FR 43797

End of Document C 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.2 Purpose., 40 C.F.R. § 131.2

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs &Annos)
Subpart A. General Provisions

40 C.F.R. § 131.2

§ 131.2 Purpose.

Currentness

A water quality standard defines the water quality goals of a water body, or portion thereof, by designating the use or uses to
be made of the water and by setting criteria necessary to protect the uses. States adopt water quality standards to protect public

health or welfare, enhance the quality of water and serve the purposes of the Clean Water Act (the Act). "Serve the purposes of
the Act" (as defined in Sections 101(a)(2) and 303(c) of the Act) means that water quality standards should, wherever attainable,

provide water quality for the protection and propagation of fish, shellfish and wildlife and for recreation in and on the water
and take into consideration their use and value of public water supplies, propagation of fish, shellfish, and wildlife, recreation
in and on the water, and agricultural, industrial, and other purposes including navigation.

Such standards serve the dual purposes of establishing the water quality goals for a specific water body and serve as the
regulatory basis for the establishment of water-quality-based treatment controls and strategies beyond the technology-based
levels of treatment required by sections 301(b) and 306 of the Act.

SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (3)

Current through July 21, 2011; 76 FR 43797

End or DI aua went 0 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.3 Definitions., 40 C.F.R. § 131.3

Code of Federal Regulations
Title 4o. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs & Annos)
Subpart A. General Provisions

40 C.F.R. § 131.3

§ 131.3 Definitions.

Currentness

(a) The Act means the Clean Water Act (Public Law 92-500, as amended, (33 U.S.C. 1251 et seq.) ).

(b) Criteria are elements of State water quality standards, expressed as constituent concentrations, levels, or narrative statements,

representing a quality of water that supports a particular use. When criteria are met, water quality will generally protect the
designated use.

(c) Section 304(a) criteria are developed by EPA under authority of Section 304(a) of the Act based on the latest scientific
information on the relationship that the effect of a constituent concentration has on particular aquatic species and/or human
health. This information is issued periodically to the States as guidance for use in developing criteria.

(d) Toxic pollutants are those pollutants listed by the Administrator under Section 307(a) of the Act.

(e) Existing uses are those uses actually attained in the water body on or after November 28, 1975, whether or not they are
included in the water quality standards.

(f) Designated uses are those uses specified in water quality standards for each water body or segment whether or not they
are being attained.

(g) Use Attainability Analysis is a structured scientific assessment of the factors affecting the attainment of the use which may

include physical, chemical, biological, and economic factors as described in § 131.10(g).

(h) Water quality limited segment means any segment where it is known that water quality does not meet applicable water
quality standards, and/or is not expected to meet applicable water quality standards, even after the application of the technology-

bases effluent limitations required by Sections 301(b) and 306 of the Act.

(i) Water quality standards are provisions of State or Federal law which consist of a designated use or uses for the waters of the
United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the public
health or welfare, enhance the quality of water and serve the purposes of the Act.

(j) States include: The 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, Virgin Islands, American

Samoa, the Trust Territory of the Pacific Islands, the Commonwealth of the Northern Mariana Islands, and Indian Tribes that
EPA determines to be eligible for purposes of a water quality standards program.

(k) Federal Indian Reservation, Indian Reservation, or Reservation means all land within the limits of any Indian reservation
under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and including rights-of-
way running through the reservation."
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(1) Indian Tribe or Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and
exercising governmental authority over a Federal Indian reservation.

Credits
[56 FR 64893, Dec. 12, 1991; 59 FR 64344, Dec. 14, 1994]
SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (27)

Current through July 21, 2011; 76 FR 43797

End of Document 0 201 I Thomson Reuters. No claim to original U.S. GovernMent Works.
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§ 131.4 State authority., 40 C.F.R. § 131.4

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs & Annos)
Subpart A. General Provisions

40 C.F.R. § 131.4

§ 131.4 State authority.

Currentness

(a) States (as defined in § 131.3) are responsible for reviewing, establishing, and revising water quality standards. As recognized

by section 510 of the Clean Water Act, States may develop water quality standards more stringent than required by this
regulation. Consistent with section 101(g) and 518(a) of the Clean Water Act, water quality standards shall not be construed
to supersede or abrogate rights to quantities of water.

(b) States (as defined in § 131.3) may issue certifications pursuant to the requirements of Clean Water Act section 401. Revisions

adopted by States shall be applicable for use in issuing State certifications consistent with the provisions of § 131.21(c).

(c) Where EPA determines that a Tribe is eligible to the same extent as a State for purposes of water quality standards, the Tribe

likewise is eligible to the same extent as a State for purposes of certifications conducted under Clean Water Act section 401.

Credits
[56 FR 64893, Dec. 12, 1991; 59 FR 64344, Dec. 14, 1994]
SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (32)

Current through July 21, 2011; 76 FR 43797

End of Doeument C) 20J I Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.6 Minimum requirements for water quality standards submission., 40 C.F.R. § 131.6

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs & Annos)
Subpart A. General Provisions

4o C.F.R. § 131.6

§ 131.6 Minimum requirements for water quality standards submission.

Currentness

The following elements must be included in each State's water quality standards submitted to EPA for review:

(a) Use designations consistent with the provisions of Sections 101(a)(2) and 303(c)(2) of the Act.

(b) Methods used and analyses conducted to support water quality standards revisions.

(c) Water quality criteria sufficient to protect the designated uses.

(d) An antidegradation policy consistent with § 131.12.

(e) Certification by the State Attorney General or other appropriate legal authority within the State that the water quality
standards were duly adopted pursuant to State law.

(f) General information which will aid the Agency in determining the adequacy of the scientific basis of the standards which
do not include the uses specified in Section 101(a)(2) of the Act as well as information on general policies applicable to State
standards which may affect their application and implementation.
SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (37)

Current through July 21, 2011; 76 FR 43797

End of Doca meat 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.10 Designation of uses., 40 C.F.R. § 131.10

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs &Amos)
Subpart B. Establishment of Water Quality Standards

40 C.F.R. § 131.10

§ 131.10 Designation of uses.

Currentness

(a) Each State must specify appropriate water uses to be achieved and protected. The classification of the waters of the State
must take into consideration the use and value of water for public water supplies, protection and propagation of fish, shellfish
and wildlife, recreation in and on the water, agricultural, industrial, and other purposes including navigation. In no case shall a
State adopt waste transport or waste assimilation as a designated use for any waters of the United States.

(b) In designating uses of a water body and the appropriate criteria for those uses, the State shall take into consideration the
water quality standards of downstream waters and shall ensure that its water quality standards provide for the attainment and
maintenance of the water quality standards of downstream waters.

(c) States may adopt sub-categories of a use and set the appropriate criteria to reflect varying needs of such sub-categories of
uses, for instance, to differentiate between cold water and warm water fisheries.

(d) At a minimum, uses are deemed attainable if they can be achieved by the imposition of effluent limits required under Sections

301(b) and 306 of the Act and cost-effective and reasonable best management practices for nonpoint source control.

(e) Prior to adding or removing any use, or establishing sub-categories of a use, the State shall provide notice and an opportunity

for a public hearing under § 131.20(b) of this regulation.

(f) States may adopt seasonal uses as an alternative to reclassifying a water body or segment thereof to uses requiring less
stringent water quality criteria. If seasonal uses are adopted, water quality criteria should be adjusted to reflect the seasonal
uses, however, such criteria shall not preclude the attainment and maintenance of a more protective use in another season.

(g) States may remove a designated use which is not an existing use, as defined in § 131.3, or establish sub-categories of a use
if the State can demonstrate that attaining the designated use is not feasible because:

(1) Naturally occurring pollutant concentrations prevent the attainment of the use; or

(2) Natural, ephemeral, intermittent or low flow conditions or water levels preyent the attainment of the use, unless these
conditions may be compensated for by the discharge of sufficient volume of effluent discharges without violating State
water conservation requirements to enable uses to be met; or

(3) Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would
cause more environmental damage to correct than to leave in place; or

(4) Dams, diversions or other types of hydrologic modifications preclude the attainment of the use, and it is not feasible to
restore the water body to its original condition or to operate such modification in a way that would result in the attainment
of the use; or
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§ 131.10 Designation of uses., 40 C.F.R. § 131.10

(5) Physical conditions related to the natural features of the water body, such as the lack of a proper substrate, cover, flow,

depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic life protection uses; or

(6) Controls more stringent than those required by Sections 301(b) and 306 of the Act would result in substantial and
widespread economic and social impact.

(h) States may not remove designated uses if:

(1) They are existing uses, as defined in Section 131.3, unless a use requiring more stringent criteria is added; or

(2) Such uses will be attained by implementing effluent limits required under Sections 301(b) and 306 of the Act and by
implementing cost-effective and reasonable best management practices for nonpoint source control.

(i) Where existing water quality standards specify designated uses less than those which are presently being attained, the State
shall revise its standards to reflect the uses actually being attained.

0) A State must conduct a use attainability analysis as described in § 131.3(g) whenever:

(1) The State designates or has designated uses that do not include the uses specified in Section 101(a)(2) of the Act, or

(2) The State wishes to remove a designated use that is specified in Section 101(a)(2) of the Act or to adopt subcategories
of uses specified in Section 101(a)(2) of the Act which require less stringent criteria.

(k) A State is not required to conduct a use attainability analysis under this Regulation whenever designating uses which include

those specified in Section 101(a)(2) of the Act.
SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992; unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 at seq.

Notes of Decisions (38)

Current through July 21, 2011; 76 FR 43797

End of Document © 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.11 Criteria., 40 C.F.R. §131.111

Code of Federal Regulations
Title 40. Protection of Environment ,

Chapter I. Environmental Protection Agency (Refs &Annos)
Subchapter D. Water Programs
Part 1.31. Water Quality Standards (Refs & Annos)
-Subpart B. Establishment of-Water Quality Standards

40 C.F.R. § 131.11

§ 131.11 Criteria.

Currentness

(a) Inclusion of pollutants:

(1) States must adopt those water quality criteria that protect the designated use. Such criteria must be based on sound
scientific rationale and must contain sufficient parameters or constituents to protect the designated use. For waters with
multiple use designations, the criteria shall support the most sensitive use.

(2) Toxic Pollutants--States must review water quality data and information on discharges to identify specific water bodies

where toxic pollutants may be adversely affecting water quality or the attainment of the designated water use or where the
levels of toxic pollutants are at a level to warrant concern and must adopt criteria for such toxic pollutants applicable to the

water body sufficient to protect the designated use. Where a State adopts narrative criteria for toxic pollutants to protect
designated uses, the State must provide information identifying the method by which the State intends to regulate point
source discharges of toxic pollutants on water quality limited segments based on such narrative criteria. Such information
may be included as part of the standards or may be included in documents generated by the State in response to the Water
Quality Planning and Management Regulations (40 CFR Part 35).

(b) Form of criteria: In establishing criteria, States should:

(1) Establish numerical values based on:

(i) 304(a) Guidance; or

(ii) 304(a) Guidance modified to reflect site-specific conditions; or

(iii) Other scientifically defensible methods;

(2) Establish narrative criteria or criteria based upon biomonitoring methods where numerical criteria cannot be established

or to supplement numerical criteria.

SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (50)

Current through July 21, 2011; 76 FR 43797
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§ 131.12 Antidegradation policy., 40 C.F.R. § 131.12

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs &Armos)

-Subpart B. Establishment -of Water Quality Standards,

C.F.R. § 131.12

§ 131.12 Antidegradation policy.

Currentness

(a) The State shall develop and adopt a statewide antidegradation policy and identify the methods for implementing such policy

pursuant to this subpart. The antidegradation policy and implementation methods shall, at a minimum, be consistent with the
following:

(1) Existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained
and protected.

(2) Where the quality of the waters exceed levels necessary to support propagation of fish, shellfish, and wildlife and
recreation in and on the water, that quality shall be maintained and protected unless the State finds, after full satisfaction
of the intergovernmental coordination and public participation provisions of the State's continuing planning process, that
allowing lower water quality is necessary to accommodate important economic or social development in the area in which
the waters are located. In allowing such degradation or lower water quality, the State shall assure water quality adequate to

protect existing uses fully. Further, the State shall assure that there shall be achieved the highest statutory and regulatory
requirements for all new and existing point sources and all cost-effective and reasonable best management practices for
nonpoint source control.

(3) Where high quality waters constitute an outstanding National resource, such as waters of National and State parks and
wildlife refuges and waters of exceptional recreational or ecological significance, that water quality shall be maintained
and protected.

(4) In those cases where potential water quality impairment associated with a thermal discharge is involved, the
antidegradation policy and implementing method shall be consistent with section 316 of the Act.

SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (80)

Current through July 21, 2011; 76 FR 43797

End of Document 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 131.20 State review and revision of water quality standards., 40 C.F.R. § 131.20

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 131. Water Quality Standards (Refs & Annos)
Subpart C: Procedures- for-Review and- Revision -of Water-Quality-Standards

4o C.F.R. § 131.20

§ 131.20 State review and revision of water quality standards.

Currentness

(a) State Review: The State shall from time to time, but at least once every three years, hold public hearings for the purpose of
reviewing applicable water quality standards and, as appropriate, modifying and adopting standards. Any water body segment
with water quality standards that do not include the uses specified in Section 101(a)(2) of the Act shall be re-examined every
three years to determine if any new information has become available. If such new information indicates that the uses specified
in Section 101(a)(2) of the Act are attainable, the State shall revise its standards accordingly. Procedures States establish for
identifying and reviewing water bodies for review should be incorporated into their Continuing Planning Process.

(b) Public Participation: The State shall hold a public hearing for the purpose of reviewing water quality standards, in accordance

with provisions of State law, EPA's water quality management regulation (40 CFR 130.3(b)(6) ) and public participation
regulation (40 CFR Part 25). The proposed water quality standards revision and supporting analyses shall be made available

to the public prior to the hearing.

(c) Submittal to EPA: The State shall submit the results of the review, any supporting analysis for the use attainability analysis,
the methodologies used for site-specific criteria development, any general policies applicable to water quality standards and
any revisions of the standards to the Regional Administrator for review and approval, within 30 days of the final State action

to adopt and certify the revised standard, or if no revisions are made as a result of the review, within 30 days of the completion

of the review.
SOURCE: 48 FR 51405, Nov. 8, 1983; 57 FR 60910, Dec. 22, 1992, unless otherwise noted.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (5)

Current through July 21, 2011; 76 FR 43797

End of Document 0 2011 Thomson Reuters. No claim to original U.S. GOVer113/1ellt Works
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§ 6. New or existing increased fees and charges;..., CA CONST Art. 13D, § 6

West's Annotated California Codes

Constitution of the State of California 1879 (Refs & Annos)

Article XIIID. [Assessment and Property Related Fee Reform] (Refs & Annos)

West'sAnn.Cal.Const Art 13D, § 6

§ 6. New or existing increased fees and charges; procedures and requirements; voter approval

Currentness

Sec. 6. Property Related Fees and Charges. (a) Procedures for New or Increased Fees and Charges. An agency shall follow the
procedures pursuant to this section in imposing or increasing any fee or charge as defined pursuant to this article, including,
but not limited to, the following:

(1) The parcels upon which a fee or charge is proposed for imposition shall be identified. The amount of the fee or charge
proposed to be imposed upon each parcel shall be calculated. The agency shall provide written notice by mail of the proposed fee
or charge to the record owner of each identified parcel upon which the fee or charge is proposed for imposition, the amount of the
fee or charge proposed to be imposed upon each, the basis upon which the amount of the proposed fee or charge was calculated,
the reason for the fee or charge, together With the date, time, and location ofa public hearing on the proposed fee or charge.

(2) The agency shall conduct a public hearing upon the proposed fee or charge not less than 45 days after mailing the notice
of the proposed fee or charge to the record owners of each identified parcel upon which the fee or charge is proposed for
imposition. At the public hearing, the agency shall consider all protests against the proposed fee or charge. If written protests
against the proposed fee or charge are presented by a majority of owners of the identified parcels, the agency shall not impose
the fee or charge.

(b) Requirements for Existing, New or Increased Fees and Charges. A fee or charge shall not be extended, imposed, or increased
by any agency unless it meets all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the funds required to provide the property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose other than that for which the fee or charge was
imposed.

(3) The amount of a fee or charge imposed upon any parcel or person as an incident of property ownership shall not exceed
the proportional cost of the service attributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service is actually used by, or immediately available to, the
owner of the property in question. Fees or charges based on potential or future use of a service are not permitted. Standby
charges, whether characterized as charges or assessments, shall be classified as assessments and shall not be imposed without
compliance with Section 4.

(5) No fee or charge may be imposed for general governmental services including, but not limited to, police, fire, ambulance
or library services, where the service is available to the public at large in substantially the same manner as it is to property
owners. Reliance by an agency on any parcel map, including, but not limited to, an assessor's parcel map, may be considered
a significant factor in determining whether a fee or charge is imposed as an incident of property ownership for purposes of
this article. In any legal action contesting the validity of a fee or charge, the burden shall be on the agency to demonstrate
compliance with this article.

2011 Thomson Pe.
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6. New or existing increased fees and charges;..., CA CONST Art. 13D, § 6

(c) Voter Approval for New or Increased Fees and Charges. Except for fees or charges for sewer, water, and refuse collection
services, no property related fee or charge shall be imposed or increased unless and until that fee or charge is submitted and
approved by a majority vote of the property owners of the property subject to the fee or charge or, at the option of the agency,
by a two-thirds vote of the electorate residing in the affected area. The election shall be conducted not less than 45 days after
the public hearing. An agency may adopt procedures similar to tho§e for increases in assessments in the conduct of elections

under this subdivision.

(d) Beginning July 1, 1997, all fees or charges shall comply with this section.

Credits
(Added by Initiative Measure (Prop. 218, § 4, approved Nov. 5, 1996).)

Notes 'Of Decisions (21)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex:Sess.

End of Document itt 2011 Thothsort Reuters. No claim to original GS. Government Works.
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§ 11353. State water quality control policies, plans, and..., CA GOVT § 11353

West's Annotated California Codes

Government Code (Refs & Annos)

Title 2. Government of the State of California

Division 3. Executive Department (Refs & Annos)

Part 1. State Departments and Agencies (Refs & Annos)

Chapter 3.5. Administrative Regulations and Rulemaking (Refs & Annos)

Article 9. Special Procedures (Refs & Annos)

West's Ann.Cal.Gov.Code § 11353

§ 11353. State water quality control policies, plans, and guidelines; adoption
or revision; application of chapter; review; procedures; requirements

Effective: January 1, 2001
Currentness

(a) Except as provided in subdivision (b), this chapter does not apply to the adoption or revision of state policy for water quality
control and the adoption or revision of water quality control plans and guidelines pursuant to Division 7 (commencing with
Section 13000) of the Water Code.

(b)(1) Any policy, plan, or guideline, or any revision thereof, that the State Water Resources Control Board has adopted or that
a court determines is subject to this part, after. June 1, 1992, shall be submitted to the office.

(2) The State Water Resources Control Board shall include in its submittal to the office all of the following:

(A) A clear and concise summary of any regulatory provisions adopted or approved as part of that action, for publication in
the California Code of Regulations.

(B) The administrative record for the proceeding. Proposed additions to a policy, plan, or guideline shall be indicated by
underlined text and proposed deletions shall be indicated by strike-through text in documents submitted as part of the
administrative record for the proceeding.

(C) A summary of the necessity for the regulatory provision.

(D) A certification by the chief legal officer of the State Water Resources Control Board that the action was taken in compliance

with all applicable procedural requirements of Division 7 (commencing with Section 13000) of the Water Code.

(3) Paragraph (2) does not limit the authority of the office to review any regulatory provision which is part of the policy, plan,
or guideline submitted by the State Water Resources Control Board.

(4) The office shall review the regulatory provisions to determine compliance with the standards of necessity, authority, clarity,

consistency, reference, and nonduplication set forth in subdivision (a) of Section 11349.1. The office shall also review the
responses to public comments prepared by the State Water Resources Control Board or the appropriate regional water quality
control board to determine compliance with the public participation requirements of the Federal Water Pollution Control Act
(33 U.S.C. Sec. 1251 et seq.). The office shall restrict its review to the regulatory provisions and the administrative record of

-\1.e.xt ,1:D 2011 Thomsor.
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§ 11353. State water quality control policies, plans, and..., CA GOVT § 11353

the proceeding. Sections 11349.3, 11349.4, 11349.5, and 11350.3 shall apply to the review by the office to the extent that those
sections are consistent with this section.

(5) The policy, plan, guideline, or revision shall not become effective unless and until the regulatory provisions are approved
by the office in accordance with subdivision (a) of Section 11349.3.

(6) Upon approval of the regulatory provisions, the office shall transmit to the Secretary of State for filing the clear and concise
summary of the regulatory provisions submitted by the State Water Resources Control Board.

(7) Any proceedings before the State Water Resources Control Board or a California regional water quality control board to
take any action subject to this subdivision shall be conducted in accordance with the procedural requirements of Division 7
(commencing with Section 13000) of the Water Code, together with any applicable requirements of the Federal Water Pollution
Control Act (33 U.S.C. Sec. 1251 et seq.), and the requirements of this chapter, other than the requirement for review by the
office in accordance with this subdivision, shall not apply.

(8) This subdivision shall not provide a basis for review by the office under this subdivision or Article 6 (commencing with
Section 11349) of any such policy, plan, or guideline adopted or revised prior to June 1, 1992.

(c) Subdivision (a) does not apply to a provision of any policy, plan, guideline, or revision, as applied to any person who, as of
June 1, 1992, was a party to a civil action challenging that provision on the grounds that it has not been adopted as a regulation
pursuant to this chapter.

(d) Copies of the policies, plans, and guidelines to which subdivision (a) applies shall be maintained at central locations for
inspection by the public. The State Water Resources Control Board shall maintain, at its headquarters in Sacramento, a current

copy of each policy, plan, or guideline in effect. Each regional water quality control board shall maintain at its headquarters
a current copy of each policy, plan, or guideline in effect in its respective region. Any revision of a policy, plan, or guideline
shall be made available for inspection by the public within 30 days of its effective date.

Credits
(Added by Stats.1992, c. 1112 (A.B.3359), § 2. Amended by Stats.2000, c. 1060 (A.B.1822), § 37.)

Editors' Notes

LAW REVISION COMMISSION COMMENTS

2000 Amendment

Subdivision (b)(2)(B) of Section 11353 is amended to require that amendments and deletions be clearly indicated in material
submitted to the Office of Administrative Law for review. For a similar provision, see Section 11354.1(d)(2)(B) (underscore
and strike-through required to indicate changes in plans of San Francisco Bay Conservation and Development Commission).
[29 Cal.L.Rev.Comm.Reports 459 (2000)].

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 20 I Thomson Ratters. No claim to original U.S. Gm/eminent Works.
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§ 17556, Findings; costs not mandated upon certain conditions, CA GOVT § 17556

West's Annotated California Codes

Government Code (Refs & Annos)

Title 2. Government of the State of California

Division 4. Fiscal Affairs (Refs & Annos)

Part 7. State-Mandated Local Costs (Refs & Annos)

Chapter 4. Identification and Payment of Costs Mandated by the State (Refs & Annos)

Article 1. Commission Procedure (Refs & Annos)

West's Ann.Cal.Gov.Code § 17556

§ 17556. Findings; costs not mandated upon certain conditions

Effective: October 19, 2010
Currentness

The commission shall not fmd costs mandated by the state, as defined in Section 17514, in any claim submitted by a local
agency or school district, if, after a hearing, the commission finds any one of the following:

(a) The claim is submitted by a local agency or school district that requests or previously requested legislative authority for that

local agency or school district to implement the program specified in the statute, and that statute imposes costs upon that local
agency or school district requesting the legislative authority. A resolution from the governing body or a letter from a delegated
representative of the governing body of a local agency or school district that requests authorization for that local agency or
school district to implement a given program shall constitute a request within the meaning of this subdivision. This subdivision
applies regardless of whether the resolution from the governing body or a letter from a delegated representative of the governing

body was adopted or sent prior to or after the date on which the statute or executive order was enacted or issued. .

(b) The statute or executive order affirmed for the state a mandate that has been declared existing law or regulation by action
of the courts. This subdivision applies regardless of whether the action of the courts occurred prior to or after the date on which

the statute or executive order was enacted or issued.

(c) The statute or executive order imposes a requirement that is mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or executive order mandates costs that exceed the mandate in that federal
law or regulation. This subdivision applies regardless of whether the federal law or regulation was enacted or adopted prior to
or after the date on which the state statute or executive order was enacted or issued.

(d) The local agency or school district has the authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service. This subdivision applies regardless of whether the authority to levy charges,
fees, or assessments was enacted or adopted prior to or after the date on which the statute or executive order was enacted or
issued.

(e) The statute, executive order, or an appropriation in a Budget Act or other bill provides for offsetting savings to local agencies

or school districts that result in no net costs to the local agencies or school districts, or includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the state mandate. This
subdivision applies regardless of whether a statute, executive order, or appropriation in the Budget Act or other bill that either
provides for offsetting savings that result in no net costs or provides for additional revenue specifically intended to fund the

-I U
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§ 17556. Findings; costs not mandated upon certain conditions, CA GOVT § 17556

costs of the state mandate in an amount sufficient to fund the cost of the state mandate was enacted or adopted prior to or after
the date on which the statute or executive order was enacted or issued.

(f) The statute or executive order imposes duties that are necessary to implement, or are expressly included in, a ballot measure
approved by the voters in a statewide or local election. This subdivision applies regardless of whether the statute or executive
order was enacted or adopted before or after the date on which the ballot measure was approved by the voters.

(g) The statute created a new crime or infraction, eliminated a crime or infraction, or changed the penalty for a crime or infraction,

but only for that portion of the statute relating directly to the enforcement of the crime or infraction.

Credits
(Added by Stats.1984, c. 1459, § 1. Amended by Stats.1986, 'c. 879, § 4; Stats.1989, c. 589, § 1; Stats.2004, c. 895 (A.B.2855),
§ 14; Stats.2005, c. 72 (A.B.138), § 7, eff. July 19, 2005; Stats.2006, c. 538 (S.B.1852), § 279; Stats.2010, c. 719 (S.B.856),
§ 31, eff. Oct. 19, 2010.)

Editors' Notes

VALIDITY

A prior version of this section was held unconstitutional as impermiSsibly broad, in the decision of California School Boards
Ass'n v. State (App. 3 Dist. 2009) 90 Cal.Rptr.3d 501, 171 Cal.App.4th 1183.

Notes of Decisions (8)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 2011 Thomson Reuters. No claim to original U.S. Government Works.
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§ 5471. Power to prescribe and collect fees, tolls, rates,..., CA HLTH & S § 5471-^- -^-

West's Annotated California Codes

Health and Safety Code (Refs & Annos)

Division 5. Sanitation

Part 3. Community Facilities (Refs & Annos)

Chapter 6. General Provisions with Respect to Sewers (Refs & Annos)

Article 4. Sanitation and Sewerage Systems (Refs & Annos)

West's Ann.Cal.Health & Safety Code § 5471

§ 5471. Power to prescribe and collect fees, tolls, rates, rentals or other charges;
use of revenues; continuance of charges; new, increased, or extended assessments

Effective: January 1, 2008
Currentness

(a) In addition to the powers granted in the principal act, any entity shall have power, by an ordinance approved by a two-thirds

vote of the members of the legislative body thereof, to prescribe, revise and collect, fees, tolls, rates, rentals, or other charges
for services and facilities furnished by it, either within or without its territorial limits, in connection with its water, sanitation,
storm drainage, or sewerage system.

(b) In addition to the powers granted in the principal act, any entity shall have power, pursuant to the notice, protest, and hearing
procedures in Section 53753 of the Government Code, to prescribe, revise, and collect water, sewer, or water and sewer standby
or immediate availability charges for services and facilities furnished by it, either within or without its territorial limits, in
connection with its water, sanitation, storm drainage, or sewerage system.

(c) The entity may provide that the charge for the service shall be collected with the rates, tolls, and charges for any other utility,
and that any or all of these charges may be billed upon the same bill. Where the charge is to be collected with the charges
for any other utility service furnished by a department or agency of the entity and over which its legislative body does not
exercise control, the consent of the department or agency shall be obtained prior to collecting water, sanitation, storm drainage,
or sewerage charges with the charges for any other utility. Revenues derived under the provisions in this section, shall be
used only for the acquisition, construction, reconstruction, maintenance, and operation of water systems and sanitation, storm
drainage, or sewerage facilities, to repay principal and interest on bonds issued for the construction or reconstruction of these
water systems and sanitary, storm drainage, or sewerage facilities and to repay federal or state loans or advances made to the
entity for the construction or reconstruction of water systems and sanitary, storm drainage, or sewerage facilities. However, the
revenue shall not be used for the acquisition or construction of new local street sewers or laterals as distinguished from main
trunk, interceptor and outfall sewers.

(d) If the procedures set forth in this section as it read at the time a standby charge was established were followed, the entity
may, by ordinance adopted by a two-thirds vote of the members of the legislative body thereof, continue the charge pursuant
to this section in successive years at the same rate. If new, increased, or extended assessments are proposed, the entity shall
comply with the notice, protest, and hearing procedures in Section 53753 of the Government Code.

Credits
(Formerly § 5470 added by Stats.1945, c. 979, p. 1877, § 5. Amended by Stats.1949, c. 319, p. 608, § 1; Stats.1951, c. 719,p.
1984, § 1. Renumbered § 5471 and amended by Stats.1953, c. 862, p. 2206, § 1, eff. May 23, 1953. Amended by Stats.1973,c.

545, p. 1048, § 4; Stats.1988, c. 706, § 1; Stats.1991, c. 1110 (S.B.682), § 35; Stats.2007, c. 27 (S.B.444), § 11.)
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§ 5471. Power to prescribe and collect fees, tolls, rates,..., CA HLTH & S § 5471

Notes of Decisions (29)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 2011 Thomson Reuters. No claim to original U.S. Government: Works.
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§ 13000. Conservation, control, and utilization of water..., CA WATER § 13000

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter-i. Policy-(Refs & Annos )-

West's Ann.Cal.Water Code § 1.3000

§ 13000. Conservation, control, and utilization of water
resources; quality; statewide program; regional administration

Currentness

The Legislature finds and declares that the people of the state have a primary interest in the conservation, control, and utilization
of the water resources of the state, and that the quality of all the waters of the state shall be protected for use and enjoyment
by the people of the state.

The Legislature further finds and declares that activities and factors whichmay affect the quality of the waters of the state shall
be regulated to attain the highest water quality which is reasonable, considering all demands being made and to be made on
those waters and the total values involved, beneficial and detrimental, economic and social, tangible and intangible.

The Legislature further finds and declares that the health, safety and welfare of the people of the state requires that there be a
statewide program for the control of the quality of all the waters of the state; that the state must be prepared to exercise its full
power and jurisdiction to protect the quality of waters in the state from degradation originating inside or outside the boundaries
of the state; that the waters of the state are increasingly influenced by interbasin water development projects and other statewide
considerations; that factors of precipitation, topography, population, recreation, agriculture, industry and economicdevelopment
vary from region to region within the state; and that the statewide program for water quality control can be most effectively
administered regionally, within a framework of statewide coordination and policy.

Credits
(Added by Stats.1969, c. 482, p. 1051, § 18, operative Jan. 1, 1970.)

Notes of Decisions (25)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document omsoo Reuters. No elanu IA merit Works,
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§ 13050. Definitions, CA WATER § 13050

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 2. Definitions (Refs 8rAnnos)

West's Ann.Cal.Water Code § 13050

§ 1305o. Definitions

Currentness

As used in this division:

(a) "State board" means the State Water Resources Control Board.

(b) "Regional board" means any California regional water quality control board for a region as specified in Section 13200.

(c) "Person" includes any city, county, district, the state, and the United States, to the extent authorized by federal law.

(d) "Waste" includes sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, associated with
human habitation, or of human or animal origin, or from any producing, manufacturing, or processing operation, including
waste placed within containers of whatever nature prior to, and for purposes of, disposal.

(e) "Waters of the state" means any surface water or groundwater, including saline waters, within the boundaries of the state.

(f) "Beneficial uses" of the waters of the state that may be protected against quality degradation include, but are not limited
to, domestic, municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and
preservation and enhancement of fish, wildlife, and other aquatic resources or preserves.

(g) "Quality of the water" refers to chemical, physical, biological, bacteriological, radiological, and other properties and
characteristics of water which affect its use.

(h) "Water quality objectives" means the limits or levels of water quality constituents or characteristics which are established
for the reasonable protection of beneficial uses of water or the prevention of nuisance within a specific area

(i) "Water quality control" means the regulation of any activity or factor which may affect the quality of the waters of the state
and includes the prevention and correction of water pollution and nuisance.

(j) "Water quality control plan" consists of a designation or establishment for the waters within a specified area of all of the
following:

(1) Beneficial uses to be protected.

(2) Water quality objectives.

(3) A program of implementation needed for achieving water quality objectives.

(k) "Contamination" means an impairment of the quality of the waters of the state by waste to a degree which creates a hazard to
the public health through poisoning or through the spread of disease. "Contamination" includes any equivalent effect resulting
from the disposal of waste, whether or not waters of the state are affected.

20 : ND
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§ 13050. Definitions, CA WATER § 13050

(1)(1) "Pollution" means an alteration of the quality of the waters of the state by waste to a degree which unreasonably affects

either of the following:

(A) The waters for beneficial uses.

(B) Facilities which serve these beneficial uses.

(2) "Pollution" may include "contamination."

(m) "Nuisance" means anything which meets all of the following requirements:

(1) Is injurious to health, or is indecent or offensive to the senses, or an obstruction to the free use of property, so as to interfere

with the comfortable enjoyment of life or property.

(2) Affects at the same time an entire community or neighborhood, or any considerable number of persons, although the extent

of the annoyance or damage inflicted upon individuals may be unequal.

(3) Occurs during, or as a result of, the treatment or disposal of wastes.

(n) "Recycled water" means water which, as a result of treatment of waste, is suitable for a direct beneficial use or a controlled

use that would not otherwise occur and is therefor considered a valuable resource.

(o) "Citizen or domiciliary" of the state includes a foreign corporation having, substantial business contacts in the state or which

is subject to service of process in this state.

(p)(1) "Hazardous substance" means either of the following:

(A) For discharge to surface waters, any substance determined to be a hazardous substance pursuant to Section 311(b)(2) of the

Federal Water Pollution Control Act (33 U.S.C. Sec. 1251 et seq.).

(B) For discharge to groundwater, any substance listed as a hazardous waste or hazardous material pursuant to Section 25140
of the Health and Safety Code, without regard to whether the substance is intended to be used, reused, or discarded, except that
"hazardous substance" does not include any substance excluded from Section 311(b)(2) of the Federal Water Pollution Control

Act because it is within the scope of Section 311(a)(1) of that act.

(2) `.`Hazardous substance" does not include any of the following:

(A) Nontoxic, nonflammable, and noncorrosive stormwater runoff drained from underground vaults, chambers, or manholes

into gutters or storm sewers.

(B) Any pesticide which is applied for agricultural purposes or is applied in accordance with a cooperative agreement authorized

by Section 116180 of the Health and Safety Code, and is not discharged accidentally or for purposes of disposal, the application

of which is in compliance with all applicable state and federal laws and regulations.

(C) Any discharge to surface water of a quantity less than a reportable quantity as determined by regulations issued pursuant

to Section 311(b)(4) of the Federal Water Pollution Control Act.

(D) Any discharge to land which results, or probably will result, in a discharge to groundwater if the amount of the discharge to

land is less than a reportable quantity, as determined by regulations adopted pursuant to Section 13271, for substances listed as
hazardous pursuant to Section 25140 of the Health and Safety Code. No discharge shall be deemed a discharge of a reportable

quantity until regulations set a reportable quantity for the substance discharged.

Wc;:stlawNexr © 2011 Thomson Reuters. i\lc Urn to original U,S. Government INDric.
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§ 13050, Definitions, CA WATER § 13050

(q)(1) "Mining waste" means all solid, semisolid, and liquid waste materials from the extraction, beneficiation, and processing

of ores and minerals. Mining waste includes, but is not limited to, soil, waste rock, and overburden, as defined in Section 2732
of the Public Resources Code, and tailings, slag, and other processed waste materials, including cementitious materials that are
managed at the cement manufacturing facility where the materials were generated.

(2) For the purposes of this subdivision, "cementitious material" means cement, cement kiln dust, clinker, and clinker dust.

(r) "Master recycling permit" means a permit issued to a supplier or a distributor, or both, of recycled water, that includes
waste discharge requirements prescribed pursuant to Section 13263 and water recycling requirements prescribed pursuant to
Section 13523.1.

Credits
(Added by Stats.1969, c. 482, p. 1052, § 18, operative Jan. 1, 1970. Amended by Stats.1969, c. 800, p. 1617, § 2.5, operative
Jan. 1, 1970; Stats.1970, c. 202, § 1; Stats.1980, c. 877, p. 2751, § 1; Stats.1989, c. 642, § 2; Stats.1991, c. 187 (A.B.673), §
1; Stats.1992, c. 211 (A.B.3012), § 1; Stats.1995, c. 28 (A.B.1247), § 17; Stats.1995, c. 847 (S.B.206), § 2; Stats.1996, c. 1023
(S.B.1497), § 429, eff. Sept. 29, 1996.)

Notes of Decisions (37)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 .1st Ex.Sess.

End of Document, .0 2011 Thomson Reuters. No claim to original U.S. Government Works,
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§ 13100. Creation o e and regional boards; duties of state board, CA WATER § 13100

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 3.-State-Water Quality Control-(Refs & Annos)

Article 1. State Water Resources Control Board (Refs & Annos)

West's Ann.Cal.Water Code § 13100

§ 13100. Creation of state and regional boards; duties of state board

Currentness

There is in the California Environmental Protection Agency the State Water Resources Control Board and the California regional
water quality control boards. The organization, membership, and some of the duties of the state board are provided for in Article
3 (commencing with Section 174) of Chapter 2 of Division 1 of this code.

Credits
(Added by Stats.1969, c. 482, p. 1053, § 18, operative Jan. 1, 1970. Amended by Stats.1976, c. 596, p. 1440, § 2; Gov.Reorg.Plan
No. 1 of 1991, § 193, eff. July 17, 1991.)

Notes of Decisions (1)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document C 2011 :[ho,. SO R 1.1 Government `orks
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§ 13200. Regions, CA WATER § 13200

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 4. Regional Water Qu.ality Control (Refs & Annos)

Article 1. Organization and Membership of Regional Boards (Refs & Annos)

West's Ann.Cal.Water Code § 13200

§ 13200. Regions

Currentness

The state is divided, for the purpose of this division, into nine regions:

(a) North Coast region, which comprises all basins including Lower Klamath Lake and Lost River Basins draining into the
Pacific Ocean from the California-Oregon state line southerly to the southerly boundary of the watershed of Estero de San
Antonio and Stemple Creek in Marin and Sonoma Counties.

(b) San Francisco Bay region, which comprises San Francisco Bay, Suisun Bay, from Sacramento River and San Joaquin River
westerly from a line which passes between Collinsville and Montezuma Island and follows thence the boundary common to
Sacramento and Solano Counties and that common to Sacramento and Contra Costa Countiesto the westerly boundary of the
watershed of Markley Canyon in Contra Costa County, all basins draining into the bays and rivers westerly from this line, and
all basins draining into the Pacific Ocean between the southerly boundary of the north coastal region and the southerly boundary
of the watershed of Pescadero Creek in San Mateo and Santa Cruz Counties.

(c) Central Coast region, which comprises all basins, including Carrizo Plain in San Luis Obispo andKern Counties, draining
into the Pacific Ocean from the southerly boundary of the watershed of Pescadero Creek in San Mateo and Santa Cruz Counties
to the southeasterly boundary, located in the westerly part of Ventura County, of the watershed of Rincon Creek.

(d) Los Angeles region, which comprises all basins draining into the Pacific Ocean between the southeasterlyboundary, located
in the westerly part of Ventura County, of the watershed of Rincon Creek and a line which coincides with the southeasterly
boundaryof Los Angeles County from the ocean to San Antonio Peak and follows thence the divide between San Gabriel River
and Lytle Creek drainages to the divide between Sheep Creek and San Gabriel River drainages.

(e) Santa Ana region, which comprises all basins draining into the Pacific Ocean between the southeasterly boundary of the
Los Angeles region and a line which follows the drainage divide between Muddy and Moro Canyons from the ocean to the
summit of San Joaquin Hills; thence along the divide between lands draining into Newport Bay and into Laguna Canyon to
Niguel Road; thence along Niguel Road and Los Aliso Avenue to the divide between Newport Bay and Aliso Creek drainages;
thence along that divide and the southeasterly boundary of the Santa Ana River drainage to the divide between Baldwin Lake
and Mojave Desert drainages; thence along that divide to the divide between Pacific Ocean and Mojave Desert drainages.

(f) San Diego region, which comprises all basins draining into the Pacific Ocean between the southern boundary of the Santa
Ana region and the California-Mexico boundary.

(g) Central Valley region, which comprises all basins including Goose Lake Basin draining into the Sacramento and San Joaquin
Rivers to the easterly boundary of the San Francisco Bay region near Collinsville. The Central Valley region shall have section
offices in the Sacramento Valley and the San Joaquin Valley.
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§ 13200. Regions, CA WATER § 13200

(h) Lahontan region, which comprises all basins east of the Santa Ana, Los Angeles and Central Valley regions from the
California-Oregon boundary to the southerly boundary located in Los Angeles and San Bernardino Counties of the watersheds

draining into Antelope Valley, Mojave River Basin and Dry Lake Basin near Ivanpah.

(i) Colorado River Basin region, which comprises all basins east of the Santa Ana and San Diego regions draining into the
Colorado River, Salton Sea and local sinks from the southerly boundary of the Lahontan region to the California-Mexico

boundary.

The regions defined and described in this section shall be as precisely delineated on official maps of the department and include

all of the areas within the boundaries of the state.

For purposes of this section the boundaries of the state extend three nautical miles into the Pacific Ocean from the line of mean
lower low water marking the seaward limits of inland waters and three nautical miles from the line of mean lower low water

on the mainland and each offshore island.

Nothing in this section shall limit the power conferred by this chapter to regulate the disposal of waste into ocean waters beyond

the boundaries of the state.

Credits
(Added by Stats.1969, c. 482, p. 1057, § 18, operative Jan. 1, 1970.)

Notes of Decisions (1)

Current with urgency legislation through. Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

god of Doomtnt © 2011 ThomSon Reuters. No claim to original U.S. Government Works.
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§ 13240. Adoption of plans; conformance with state policy, CA WATER § 13240

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 4. Regional-Water Quality Control (Refs & A-linos)

Article 3. Regional Water Quality Control Plans (Refs & Annos)

West's Ann.Cal.Water Code § 1324o

§ 1324o. Adoption of plans; conformance with state policy

Currentness

Each regional board shall formulate and adopt water quality control plans for all areas within the region. Such plans shall
conform to the policies set forth in Chapter 1 (commencing with Section 13000) of this division and any state policy for
water quality control. During the process of formulating such plans the regional boards shall consult with and consider the
recommendations of affected state and local agencies. Such plans shall be periodically reviewed and may be revised.

Credits
(Added by Stats.1969, c. 482, p. 1061, § 18, operative Jan. 1, 1970.)

Notes of Decisions (20)

Current with.urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document C. 20 °lig:nal 'U.S. Govarn.rnen :orks.
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§ 13241. Water quality objectives; beneficial uses; prevention..., CA WATER § 13241

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 4. Regional Water Qu:ality Control (Re s -8z Annos)

Article 3. Regional Water Quality Control Plans (Refs & Annos)

West's Ann.Cal.Water Code § 13241

§ 13241. Water quality objectives; beneficial uses; prevention of nuisances

Currentness

Each regional board shall establish such water quality objectives in water quality control plans as in its judgment will ensure
the reasonable protection of beneficial uses and the prevention of nuisance; however, it is recognized that it may be possible
for the quality of water to be changed to some degree without unreasonably affecting beneficial uses. Factors to be considered
by a regional board in establishing water quality objectives shall include, but not necessarily be limited to, all of the following:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under consideration, including the quality of water available thereto.

(c) Water quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water

quality in the area.

(d) Economic considerations.

(e) The need for developing housing within the region.

(f) The need to develop and use recycled water.

Credits
(Added by Stats.1969, c. 482, p. 1061, § 18, operative Jan. 1, 1970. Amended by Stats.1979, c. 947, p. 3272, § 8; Stats.1991,
c. 187 (A.B.673), § 2.)

Notes of Decisions (40)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 2011 Thomson Reuters. No - riejnal Government oks.
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§ 13242. Program to achieve objectives, CA WATER § 13242

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 47RegionalWater Quality Control (Res kAnuos)

Article 3. Regional Water Quality Control Plans (Refs & Annos)

West's Ann.Cal.Water Code § 13242

§ 13242. Program to achieve objectives

Currentness

The program of implementation for achieving water quality objectives shall include, but not be limited to:

(a) A description of the nature of actions which are necessary to achieve the objectives, including recommendations for
appropriate action by any entity, public or private.

(b) A time schedule for the actions to be taken.

(c) A description of surveillance to be undertaken to determine compliance with objectives.

Credits
(Added by Stats.1969, c. 482, p. 1062, § 18, operative Jan. 1, 1970.)

Notes of Decisions (1)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 12 2011 Thomson Reutars. No even:mem Works.
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§ 13245, Effective date of plan; approval by state board, CA WATER § 13245

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 4.Regional Water Quality Control (RefS & Ar-Inos)

Article 3. Regional Water Quality Control Plans (Refs & Annos)

West's Ann.Cal.Water Code § 13245

§ 13245. Effective date of plan; approval by state board

Currentness

A water quality control plan, or a revision thereof adopted by a regional board, shall not become effective unless and until it is
approved by the state board. The state board may approve such plan, or return it to the regional board for further consideration
and resubmission to the state board. Upon resubmission the state board may either approve or, after a public hearing in the
affected region, revise and approve such plan.

Credits
(Added by Stats.1969, c. 482, p. 1062, § 18, operative Jan. 1, 1970. Amended by Stats.1971, c. 1288, p. 2524, § 7.)

Notes of Decisions (2)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document 2011 Thomson Renters. No claim to 0. in2 "orks.
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§ 13246. Action on plan by state board; timeline; CA WATER § 13246

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 4. Regional Water Quality Control (Refs & Annos)

Article 3. Regional Water Quality Control Plans (Refs & Annos)

West's Ann.Cal.Water Code § 13246

§ 13246. Action on plan by state board; timeline

Effective: April 8, 2002
Currentness

(a) The state board shall act upon any water quality control plan not later than 60 days from the date the regional board submitted

the plan to the state board, or 90 days from the date of resubmission of the plan.

(b) When the state board is acting upon a water quality control plan that is being amended solely for an action related to a
regional board's total maximum daily load submittal, not including submittals related to listing, the state board shall not exceed
the 60-day timeline, inclusive of the time spent sending the submittal back to the regional board, unless one of the following

circumstances exists:

(1) The proposed amendment is for an exceedingly complex total maximum daily load. In order to determine if a total maximum

daily load is exceedingly complex, the state board may consider a number of factors including, but not limited to, the volume of

the record, the number of pollutants included, the number of dischargers and land uses involved, and the size of the watershed.
The reason or reasons that any total maximum daily load is determined to be exceedingly complex shall be provided by the
state board to the regional board in writing.

(2) The submittal by the regional board is clearly incomplete.

Credits
(Added by Stats.1969, c. 482, p. 1062, § 18, operative Jan. 1, 1970. AMended by Stats.2002, c. 20 (S.B.469), § 2, eff. April

8, 2002.)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex. Sess.
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§ 13300. Submission of time schedule for compliance with..., CA WATER § 13300

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 5._Enforcement andimplementation (Refs & Armos)

Article 1. Administrative Enforcement and Remedies (Refs & Annos)

West's Ann.Cal.Water Code §13300

§ 13300. Submission of time schedule for compliance with requirements

Currentness

Whenever a regional board finds that a discharge of waste is taking place or threatening to take place that violates or will violate

requirements prescribed by the regional board, or the state board, or that the waste collection, treatment, or disposal facilities
of a discharger are approaching capacity, the board may require the discharger to submit for approval of the board, with such
modifications as it may deem necessary, a detailed time schedule of specific actions the discharger shall take in order to correct
or prevent a violation of requirements.

Credits
(Added by Stats.1969, c. 482, p. 1065, § 18, operative Jan. 1, 1970. Amended by Stats.1970, c. 918, § 5.1; Stats.1971, c. 1288,

p. 2525, § 9.)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.
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§ 13370. Legislative findings and declaration, CA WATER § 13370

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 5.5. Compliance with the Provisions of the Federal Water Pollution Control Act as Amended in 1972
(Refs & Annos)

West's Ann.Cal.Water Code § 13370

§ 13370. Legislative findings and declaration

Currentness

The Legislature finds and declares as follows:

(a) The Federal Water Pollution Control Act (33 U.S.C. Sec. 1251 et seq.), as amended, provides for permit systems to regulate
the discharge of pollutants and dredged or fill material to the navigable waters of the United States and to regulate the use and

disposal of sewage sludge.

(b) The Federal Water Pollution Control Act, as amended, provides that permits may be issued by states which are authorized
to implement the provisions of that act.

(c) It is in the interest of the people of the state, in order to avoid direct regulation by the federal government of persons already
subject to regulation under state law pursuant to this division, to enact this chapter in order to authorize the state to implement
the provisions of the Federal Water Pollution Control Act and acts amendatory thereof or supplementary thereto, and federal
regulations and guidelines issued pursuant thereto, provided, that the state board shall request federal funding under the Federal
Water Pollution Control Act for the purpose of carrying out its responsibilities under this program.

Credits
(Added by Stats.1972, c. 1256, p. 2485, § 1, eff. Dec. 19, 1972. Amended by Stats.1978, c. 746, p. 2343, § 1; Stats.1980, c.
676, p. 2028, § 319; Stats.1987, c. 1189, § 1.)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Document C.) 2011 Thomson Reuters, o -1 i .1
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§ 13372. Construction and application of chapter, CA WATER § 13372

West's Annotated California Codes

Water Code (Refs & Annos)

Division 7. Water Quality (Refs & Annos)

Chapter 5.5. Compliance with the Provisions of the Federal Water Pollution Control Act as Amended in 1972
(Refs & Annos)

West's Ann.Cal.Water Code § 13372

§ 13372. Construction and application of chapter

Effective: January 1, 2004
Currentness

(a) This chapter shall be construed to ensure consistency with the requirements for state programs implementing the Federal
Water Pollution Control Act and acts amendatory thereof or supplementary thereto. To the extent other provisions of this
division are consistent with the provisions of this chapter and with the requirements for state programs implementing the
Federal Water Pollution Control Act and acts amendatory thereof or supplementary thereto, those provisions apply to actions
and procedures provided for in this chapter. The provisions of this chapter shall prevail over other provisions of this division to

the extent of any inconsistency. The provisions of this chapter apply only to actions required under the Federal Water Pollution
Control Act and acts amendatory thereof or supplementary thereto.

(b) The provisions of Section 13376 requiring the filing of a report for the discharge of dredged or fill material and the provisions

of this chapter relating to the issuance of dredged or fill material permits by the state board or a regional board shall be applicable

only to discharges for which the state has an approved permit program, in accordance with the provisions of the Federal Water
Pollution Control Act, as amended, for the discharge of dredged or fill material.

Credits
(Added by Stats.1972, c. 1256, p. 2485, § 1, eff. Dec. 19, 1972. Amended by Stats.1987, c. 1189, § 3; Stats.2003, c. 683
(A.B.897), § 5.)

Notes of Decisions (1)

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Docuinent 2011 711 s. No c S. Government Works:
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Alaska Center for the Environment v. Reilly, 762 F.Supp. 1422 (1991)
32 ERC 2110, 21 Envtl.L. Rep. 21,305

762 F.Supp. 1422
United States District Court,

W.D. Washington,
at Seattle.

ALASKA CENTER FOR THE ENVIRONMENT,

Northern Alaska Environmental Center,
Southeast Alaska Conservation Council,

and Trustees for Alaska, Plaintiffs,
v.

William K. REILLY, Administrator, the U.S.

Environmental Protection Agency, EPA Region
X, and Dana A. Rasmussen, in her capacity

as Regional Administrator, Defendants.

No. C9o-595R. April 15, 1991.

Citizen suit was filed to compel Environmental Protection
Agency (EPA) fo perform alleged mandatory duty to
implement "total maximum daily load" water quality
protection measures under Clean Water Act. Plaintiffs filed
motion for partial summary judgment. The District Court,
Rothstein, Chief Judge, held that Act set out nondiscretionary
duty on part of EPA for promulgation of "total maximum
daily loads" in face of over a decade of inaction by State of
Alaska.

Motion granted.

Attorneys and Law Firms

*7423 Brian Faller, Seattle Law Enforcement, Utilities and

Environmental Protection, Seattle, Wash., Michael Wenig,
Anchorage, Alaska, for plaintiffs.
Susan L. Barnes, U.S. Attys. Office, Seattle, Wash.,
Christopher Scott Vaden, U.S. Dept. of Justice, Environment
and Natural Resources Div., Washington, D.C., for
defendants.

Opinion

ORDER GRANTING PLAINTIFFS' MOTION
FOR PARTIAL SUMMARY JUDGMENT

ROTHSTEIN, Chief Judge.

THIS MATTER comes before the court on plaintiffs' motion
for partial summary judgment. Having reviewed the motion,

together with all documents filed in support and in opposition,

having heard oral argument and being fully advised, the court
finds and rules as follows:

Plaintiffs Alaska Center for the Environment, et al.

(collectively "ACE"), 1 move for partial summary judgment
against defendants U.S. Environmental Protection Agency, et
al. (collectively "EPA"), on the issue of liability under the
Clean Water Act. If the motion is granted, plaintiffs indicate
they will file a motion to compel the EPA to perform its duties
under § 303(d) of the Act pursuant to a schedule developed
by the court.

1 Plaintiffs include Alaska Center for the Environment,
Northern Alaska Environmental Centet, Southeast
Alaska Conservation Council, and Trustees for Alaska.

I. FACTUAL BACKGROUND

Plaintiffs have filed this citizen suit to compel the EPA to
perform what plaintiffs *1424 believe is a mandatory duty
to implement certain water quality protection measures under
the Clean Water Act ("CWA" or "the Act").

A. Water Pollution Regulation

Congress passed the Federal Water Pollution Control Act
(commonly referred to as the CWA) in 1972 to "restore and
maintain the chemical, physical, and biological integrity of
the Nation's waters." Sec. 101(a), 33 U.S.C. § 1251. In order
to achieve that objective, Congress declared as a "national
goal" that "the discharge of pollutants into the navigable
waters be eliminated by 1985." Id., § 101(a)(1).

EPA's regulatory program for water protection focuses on
two potential sources of pollution: point sources and nonpoint

sources. Point source pollution was addressed in the 1972
amendments to the Act, where Congress prohibited the
discharge of any pollutant from any point source into certain

waters unless that discharge complies with the Act's specific
requirements. Secs. 301(a) and 502(12), 33 U.S.C. §§ 1311(a)

and 1362(12). Under this approach, compliance is focused
on technology-based controls for limiting the discharge
of pollutants through the National Pollution Discharge
Elimination System ("NPDES") permit process.

When these requirements are found insufficient to clean
up certain rivers, streams or smaller water segments, the
Act requires use of a water-quality based approach. States
are required to identify such waters and designate them as
"water quality limited." The states are then to establish a
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priority ranking for these waters, and in accordance with that
ranking, to establish more stringent pollution limits called
"total maximum daily loads" or "TMDLs." 33 U.S.C. -§§
1313(d)(1)(A), (C). TMDLs are the greatest amount of a.
pollutant the water body can receive daily without violating

a state's water quality standard.

The TMDL calculations help ensure that the cumulative
impacts of multiple point source discharges are accounted for,

and are evaluated in conjunction with pollution from other
nonpoint sources. States are, then required to take whatever
additional cleanup actions are necessary, which can include
further controls on both point and nonpoint pollution sources.

Asa recent GAO report concluded, the TMDLs process:

provides a comprehensive approach to identifying and
resolving water pollution problems regardless of the
sources of pollution. If implemented, the TMDL process
can provide EPA and the states with a complete listing
of key water pollutants, the source of the pollutants,
information on the amount of pollutants that need
to be reduced, options between point and/or nonpoint
approaches, costs to clean up, and situations where it may

not be feasible to meet water quality standards. 2

2 US Government Accounting Office, "Water Pollution-
More EPA Action Needed to Improve the Quality
of Heavily Polluted Waters," January 1989 (GAO/
RCED-89-38) at 34-5, (see Plaintiffs' Ex. C.)

(hereinafter referred to as "GAO report").

It is the TMDL regulatory process upon which this lawsuit
focuses. The CWA sets out a very specific timetable and
description of mandatory duties on the part of states and the
EPA for the TMDL process. The court is being asked to
clarify the scope of the EPA's duties under this section of the

Act.

B. Duties of States and the EPA

Under § 303(d), states are required to submit lists of water
quality limited segments and TMDLs to the EPA at certain

times; the first such submission was due by June 26, 1979.3
Once such a submission is made, certain mandatory duties by
EPA are triggered. Within 30 days, the EPA Administrator
must review the state's submissions of the identified waters
and the load allocations established under § 303(d)(1). Once
approved by EPA, the identified waters and TMDLs are
incorporated *1425 by the state into its continuing planning

process established under § 303(e)(3).

3 Since the EPA published its identification of suitable
pollutants in December, 1978, states' first submissions

were due 180 days later, or June, 1979. 33 U.S.C. §
1313(d)(2).

If EPA disapproves the identification and/or TMDL, the
agency has 30 days after disapproval to make its own
identification of waters and establish TMDLs necessary to
implement the applicable water quality standards. § 303(d)
(2). The Act is silent as to the nature of EPA's obligations if a
state, such as Alaska here, fails to make any initial submission

at all.

C. History of the TMDLs Process in Alaska

As indicated, the first identification of "water quality limited"
waters by the State of Alaska was required in 1979. Over ten
years later, it is undisputed that the State has not submitted
a single TMDL to the EPA. Moreover; the State and the
EPA have failed to complete even the first stage of the

TMDL process. Alaska's 1988 305(b) Report4 categorized
several hundred distinct waterbodies as either "impaired"
or "threatened" by water pollution. See Plaintiffs' Ex. G.
However, only one segment from all these waterbodies
has been identified as "water quality limited." There is no
evidence that the EPA ever approved or disapproved that
submission within the 30 day deadline.

4 Under section 305(b) of the Act, states are required to

provide the EPA with a biennial report on the status of
the state's water quality management. It is commonly
referred to as a "305(b) report."

The EPA directly commented on the State's failure again to
include "water quality limited" segments in its 1990 305(b)
report. See Plaintiffs' Ex. E, letter from Kriezenbeck. The
EPA gave the State until June 30, 1990, to provide such a list.

Shortly after this suit was filed in April 1990, the State
submitted to the EPA a revised list of 48 "water quality
limited" segments. To date, the EPA does not appear to have

approved or disapproved this list. Plaintiffs contend there is
little hope that the State will begin to take the next step and
establish TMDLs in a timely fashion. The State's 1990 305(b)
Report notes that TMDLs have "not been attempted" and
makes no promise to "attempt" them.

In comparison to Alaska's lack of progress in developing
TMDLs, other areas of the country have a mixed record of
success. In 1989, EPA Region IV approved 163 TMDLs,
Region V approved 74, Region I approved 50, Region VIII

°Med" © 2011 Thomson Reuters. No claim to °rig' U.S. Govern Work
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approved 16, Region X approved 11. Regions II, III, and VII,

however, approved no TMDLs. P1.Ex. K. 5

5 Within Region X, Washington and Idaho are also
delinquent in not developing TMDLs. Oregon is in the

process of establishing 40 TMDLs as part .of a consent

decree resulting from a lawsuit filed in December 1986.

Plaintiffs now ask the court to direct the EPA to establish
TMDLs in lieu of any meaningful action on the part of the
State. Defendants oppose the motion, arguing that the EPA
does not have a mandatory duty to establish TMDLs in the
absence of a submission by the states. Defendants argue that
in the absence of a nondiscretionary duty, plaintiffs are unable

to pursue a citizen suit under § 505(a) of the Act, and therefore

this court lacks jurisdiction to hear the case.

II. DISCUSSION

A. Summary Judgment Standard

1 A grant of summary judgment is appropriate if it appears,
after viewing the evidence in the light most favorable to the
opposing party, that there are no genuine issues of material
fact and that the moving party is entitled to judgment as
a matter of law. T W. Electrical Service, Inc. v. Pacific
Electrical Contractors Assoc., 809 F.2d 626, 630-31 (9th
Cir.1987); Lew v. Kona Hospital, 754 F.2d 1420, 1423 (9th
Cir.1985). Here, the parties agree that there are no material
facts in dispute; rather, the questions before the court are legal

in nature. Thus, the matter is ripe for summary judgment.

B. Mandatory Duties of the EPA

Section 505(a) of the CWA authorizes citizens to bring
suit in federal court against the EPA for failing to perform
an "1426 "act or duty" under the CWA which is not
discretionary. 33 U.S.C. § 1365(a). Plaintiffs invoke this
section in their attempt to protect the waters of Alaska from
further degradation in light of State regulatory inaction.

In determining whether the EPA has a mandatory duty
under sec. 303(d) to establish TMDLs at this time, the
court looks to traditional principles of statutory construction.
"Proper statutory construction requires more than linguistic
examination and review of the rules of statutory construction.

The interpretation should be reasonable, and where the result
of one interpretation is unreasonable, while the result of
another interpretation is logical, the latter should prevail."
Sierra Club v. Train, 557 F.2d 485, 490 (5th Cir.1977);
Rosado v. Wyman, 397 U.S. 397, 414-5, 90 S.Ct. 1207,

1218-19, 25 L.Ed.2d 442 (1970). "In interpreting statutes, a
court's function is to construe the language so as to give effect
to the intent of Congress." Train, 557 F.2d at 489.

The mandatory TMDLs process requires that states identify
those waters that are below certain quality limits; establish
a priority ranking for those waters; and establish TMDLs in
accordance with the priority ranking. 33 U.S.C. § 1313(d)(1).

The exact statutory language at issue is as follows:

(2) Each State shall submit to the Administrator from time
to time, with the first such submission not later than 180
days after the date of publication of the first identification
of pollutants ... for his approval, the waters identified and
the loads established ... The Administrator shall either
approve or disapprove such identification and load not
later than 30 days after the date of submission. If the
Administrator approves such identification and load, such
State shall incorporate them into its current plan ... If
the Administrator disapproves such identification and
load, he shall not later than 30 days after the date of
such disapproval identify such waters in such State and
establish such loads for such waters as he determines
necessary to implement the water quality standards
applicable to such waters and ... shall incorporate them
into its current plan.... (emphasis added).

Id.

2 Plaintiffs' suit alleges that the State of Alaska's failure
to submit proposed TMDLs over a decade amounts to a
"constructive submission" of no TMDLs, thereby triggering
a mandatory duty on EPA's part to promulgate those TMDLs.

To this end, plaintiffs rely on the Seventh Circuit decision in
Scott v. City of Hammond, Ind., 741 F.2d 992 (7th Cir.1984).

In this case directly on point, the court held that the EPA did
have a duty to develop TMDLs when the appropriate states
failed to comply with the statute.

The Scott case involved a citizen suit against the EPA
Administrator for failure to prescribe TMDLs for pollutants
discharged into Lake Michigan after Illinois and Indiana
failed to do so. Given the lengthy delay from the State's
submissions deadline in 1979, the Seventh Circuit had little
difficulty in reversing the district court and concluding that
the EPA did have an affirmative duty to treat the States'
inaction as a "constructive" submission, warranting agency
response. The court held,

We believe that, if a state fails over a long period of time
to submit proposed TMDL's, this prolonged failure may
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amount to the "constructive submission" by that state of
no TMDL's. Our view of the case is quite simple, and
tracks the statutory scheme set up by Congress ... The
allegation of the complaint that no TMDL's are in place,
coupled with the EPA's admission that the states have
not made their submissions, raises the possibility that the
states have determined that TMDL's for Lake Michigan are
unnecessary ... (T)hen the EPA would be under a duty to
either approve or disapprove the "submission."

741 F.2d at 996-7.

The Scott court went on to discount the EPA's argument that
Congress did not intend to establish a statutory duty, saying,

None of the EPA's arguments against the existence of this
statutory duty are *1427 compelling. The EPA claims that
Congress did not intend that the EPA establish TMDL's
if the states chose not to act. We think it unlikely that an
important aspect of the federal scheme of water pollution
control could be frustrated by the refusal of states to act.
This is especially true in light of the short time limits both
on a state's action, and on the EPA's required reaction to
the state's submission....

Id. The Seventh Circuit also noted that, based on its
consideration of the importance of water pollution control,
the Supreme Court has rejected a similar argument to the
one EPA makes here respecting the states' role in pollution
control. E.L Du Pont De Nemours & Co. v. Train, 430 U.S.
112, 97 S.Ct. 965, 51 L.Ed.2d 204 (1977). In construing the
CWA to grant the EPA broad power, the Supreme Court
wrote, "We do not believe that Congress would have failed
so conspicuously to provide EPA with the authority needed
to achieve the statutory goals." Id

3 Congress' repeated use of the term "shall" in sec. 303(d)
clearly places a mandatory duty upon the EPA to take
affirmative action after disapproving a state's unacceptable
submission. Read in light of common sense and the fact
that Congress set out such short time lines in this section,
it is strongly arguable that Congress intended that EPA's
affirmative duties be triggered upon a state's failure to submit

a list, or any TMDL at all. As the Seventh Circuit reasoned
in Scott,

We cannot allow the states' refusal to act to defeat the
intent of Congress that TMDLs be established promptly-
in accordance with the timetable provided in the statute. In
addition, to construe the relevant statute (any other way)

would render it wholly ineffective. There is, of course, a
strong presumption against such a construction.

741 F.2d at 998.

The Ninth Circuit has not had the opportunity to decide
this exact issue. However, in a 1985 case, the Ninth Circuit
recited, without questioning, the Seventh Circuit's holding in
Scott, but held that the EPA's mandatory duties had not been
triggered since there had been no claim that the waterbody
at issue was water quality limited. City of Las Vegas, Nev. v.

Clark County, Nev., 755 F.2d 697, 703-4 (9th Cir.1985).

In Environmental Defense Fund v. Costle, 657 F.2d 275
(D.C.Cir.1981), plaintiff challenged the EPA's failure to
develop TMDLs for salinity in the Colorado River, following
inadequate submissions from the states. The court found
that the EPA's duties had not yet been triggered since the
State's deadline for submitting a TMDL had not yet passed.
Id at 295. However, the court was clear in its insistence
that the EPA act promptly in administering the review and
establishment of TMDLs, saying "we admonish EPA to
approve or disapprove such identification, prioritization, and
load limits within the requisite statutory framework and
time limits ... We urge EPA to carefully heed the statutory

deadlines in the future." Id. 6 The court's ernphasis on timely
federal review of state action supports an interpretation of
the Act that mandates federal intervention when states fail to

perform their statutory duties.

6 In Costle, the court's strong language regarding
attention to deadlines arose in a suit filed over a
delay in TMDL development of months. Surely the
same admonishment is appropriate where the delay has

stretched to over a decade.

The EPA's opposition to this motion is rooted in its conclusion

that the Scott court went too far. While agreeing with the
Seventh Circuit's conclusion that prolonged state inaction
may be characterized as a determination that no TMDLs are
necessary, the EPA faults the Scott court for going beyond
the clear language of the statute and creating an enforcement

remedy that was not intended by Congress. The EPA appears
to argue that, before its mandatory duty to establish TMDLs is

triggered, the agency has discretion (1) to determine whether
a state's failure to subniit a TMDL amounts to such a
constructive *1428 submission, and (2) to decide when to
make that determination.

The EPA maintains that there is a clear distinction between
a court determination that EPA has discretionary authority to

NNe 6 2 Reuters. No d irrt to originai U.S. Government Works, 4

Received
July 29, 2011
commission on
state mandates

887



Alaska Center for the Environment v. Reilly, 762 F.Supp. 1422 (1991)

32 ERC 2110, 21 Envtl. L. Rep. 21,305

act in the absence of state submissions, and an "overreaching"

decision that such authority is a mandatory duty. The EPA
does not believe that its discretionary powers should be
subject to citizen suit enforcement under section 505, and that
it should retain the ability to decide not to enforce certain
laws. Quoting the Supreme Court in Heckler v. Chaney, the
EPA argues:

An agency decision not to enforce often involves a
complicated balancing of a number of factors which are
peculiarly within its expertise. Thus, the agency must not
only assess whether a violation has occurred, but whether
agency resources are best spent on this violation or another,

whether the agency is likely to succeed if it acts, whether
the particular enforcement action requested best fits the
agency's overall policies, and indeed, whether the agency
has enough resources to undertake the action at all.

470 U.S. 821, 831, 105 S.Ct. 1649, 1655, 84 L.Ed.2d 714
(1985).

The EPA reassures the court that the purpose of the Act
is not frustrated by the agency's narrower interpretation
of its mandatory duties, because EPA retains discretionary
authority to take action when states fail to. This reassurance
is not particularly comforting in light of the fact that EPA
Region X has failed to take action on this matter for over ten
years.

4 EPA implies that, because of the states' supposed
"primacy" in the field of pollution control, if states fail to
perform their "primary" roles, Congress did not intend to
shift the responsibilities to the EPA. On the contrary, the
court finds it improbable, and unsupported by case law, that
if the states default, Congress intended that their roles would
remain unfulfilled. The court agrees with the Seventh Circuit
that it is unlikely that Congress intended an important aspect
of the federal water pollution control scheme to be frustrated

by the failure of a state to act. 741 F.2d at 997.7

7 The court also finds the EPA's analogy to

"prosecutorial discretion" inapplicable here. As the
court found in NRDC v. N.Y. Dept. of Environmental
Conservation, 700 F.Supp. 173 (S.D.N.Y.1988),

statutory construction based on prosecutorial discretion

is inappropriate to the disputed CWA section here,
because neither prosecution nor sanctions is at issue.
Id. at 179. Interpreting § 303(d) to require the
Administrator to promulgate TMDLs in the absence
of state action "does no more than require the
Administrator to act to ensure compliance with dates
specified in the statute." Id.

In support of their opposition, defendants point to the short
deadlines written into this section of the Act. The EPA
reasons that 30 days is too short a time for Congress to
have contemplated the EPA being able to complete the entire
TMDL process from scratch, in the absence of state data
from which to work. There would be insufficient time for
the appropriate comment and review typically available in
administrative rulemaking. EPA's reasoning is based on the
assumption that, when a state submits a defective TMDL,
it nevertheless has performed all the preliminary work
necessary to establish a correct TMDL.

5 While it may be true that the EPA could be faced with a
dearth of data collection on the State's part, this fact does not
warrant a conclusion that the agency is therefore devoid of
responsibility for initiating the fact-finding process. Absence
of data is not the determinative factor in this analysis. For
example, a state could submit a TMDL based on a complete
lack of credible data, or affirmatively refuse to establish any
TMDL at all. The EPA concedes that in this situation, it would

clearly have the mandatory duty to establish a TMDL, despite

its not having any of the necessary underlying data provided
to them by the State.

Finally, the EPA believes that since it is charged with
administration of the CWA, its judgment as to the use
of certain enforcement provisions is entitled to deference.

*1429 8 U.S. v. Homestake Mining Co., 595 F.2d 421,
429 (8th Cir.1979). If Congress has not addressed the precise
question at issue, the Court may not simply impose its own
construction on the statute; it must determine whether the
agency's answer is based on a permissible construction of the

statute. Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43,
104 S.Ct. 2778, 2781-82, 81 L.Ed.2d 694 (1984).

8 In light of the agency's insistence on deference to its
interpretation of the CWA, it is interesting to note that
EPA Region X's Chief of the Office of Water Planning,

Thomas Wilson, has included a statement in an October

1990 report that strongly suggests EPA views itself as
having a duty to respond to state inaction on TMDLs.
The report says,

... by statute, EPA is given only 30 days to
identify and establish any TMDL needed because
of State inaction. This short deadline, along with
the margin of safety requirement dicussed below,

almost guarantees that any EPA-developed TMDL

would be more stringent than a State-developed
one ...

EPA Nonpoint Source News-Notes, October 1990, at

20, Plaintiffs' Ex. A. In this statement, Wilson extols
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the benefits of aggressive use of the TMDLs program.

In addressing concern about what happens if the State

or EPA does not have enough data to establish a
scientifically precise TMDL, Wilson notes that the
statute builds in a margin of safety requirement to be

used to account for any lack of knowledge.
In other words, Congress says ignorance is no
excuse for inaction. Just add a margin of safety
to compensate for the lack of knowledge and
keep moving. No other program has such a strong

statutory endorsement for action in the face of an

incomplete database. Id.

The court finds here that Congress has addressed the question
at issue. Section 303(d) expressly requires the EPA to step
into the states' shoes if their TMDL submissions or lists of
water quality limited segments are inadequate. It is consistent

to conclude that the "inadequacy" of a submission includes
deliberate, silent inaction.

There is clear legislative history and judicial support for
strong enforcement of the CWA. Rather than construing
EPA's mandatory duties in an overly narrow manner,
traditional statutory interpretation directs that the court give

life to the spirit of the Act. The EPA's interpretation
of § 303(d) puts the TMDL process in "administrative

purgatory", to use another court's phrase 9 , pending the
agency's eventual review of the state's inaction. The court
finds this unreasonable, illogical, and inconsistent with the

End of Document

CWA's purpose. "State inaction amounting to a refusal to
act should not stand in' the way of successfully achieving the

goals of federal anti-pollution policy." Scott, 741 F.2d at 998.

9 See Citizens for a Better Environment v. Costle, 515

F.Supp. 264, 274 (N.D.I11.1981).

CONCLUSION

NOW, THEREFORE, plaintiffs' motion for partial summary
judgment is GRANTED. The court finds that § 303(d) of the
CWA does set out a nondiscretiohary duty' on the part of the
EPA for promulgation of TMDLs in the face of state inaction.

The court need not make a broad, generic determination
of the point in time at which a state's inaction may be
deemed a "constructive submission." However, there could
hardly be a more compelling case for finding a "constructive
submission" than under the facts of this specific case. The
court therefore finds that the State of Alaska has effectively
created a "constructive submission" of no TMDLs over the
past eleven years. The EPA is required, therefore, to initiate
its own process of promulgating TMDLs, including any
and all necessary steps needed to effectively identify the
appropriate, waterbo dies at issue. The details of this process
will be worked out with the court at a future date.

Parallel Citations

32 ERC 2110, 21 Envtl. L. Rep. 21,305
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265 F.Supp.2d 1142
United States District Court,

N.D. California.

CITY OF ARCADIA, et al., Plaintiffs,

UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY, et al., Defendants,

and
Natural Resources Defense Council,

et al., Defendants-Intervenors.

No. C 02-5244 SBA. May 16, 2003.

Cities brought action challenging Environmental Protection
Agency's (EPA) promulgation of total maximum daily load
(TMDL) for trash in river and subsequent approval of state's
trash TMDLs. Environmental groups intervened as parties
defendant. On EPA's motion to dismiss, the District Court,
Armstrong, J., held that: (1) EPA had authority to approve
state-submitted TMDLs, even after EPA had established its
own TMDLs; (2) procedure used by EPA in approving state's
TMDLs was not itself "final agency action;" and (3) cities'
action was not ripe for review.

Motion granted.

Attorneys and Law Firms

*1.113 Noam I. Duman, Richard Montevideo, Robert S.
Bower, Rutan & Tucker LLP, Costa Mesa, CA, for plaintiffs.
Charles M. O'Connor, AUSA & Chief, Environmental &
Natural Resources, United States Attorney's Office, San
Francisco, CA, S. Randall Humm, Pamela Tonglao, U.S.
Department of Justice, Environmental & Natural Resources
Div., Washington, DC, for defendants.
David S. Beckman, Anjali I. Jaiswal for defendants-
intervenors.

Opinion

ORDER GRANTING DEFENDANTS' MOTION
TO DISMISS, DENYING AS MOOT PLAINTIFFS'

MOTION FOR PARTIAL SUMMARY
JUDGMENT, AND DISMISSING ACTION

ARMSTRONG, District Judge.

Plaintiffs City of Arcadia and other California cities
(collectively, "Plaintiffs") bring this action against
defendants United States Environmental Protection Agency
("EPA"), the EPA Administrator, and the EPA Region IX
Administrator (collectively, "Defendants") for injunctive and
declaratory relief. The Natural Resources Defense Council,
Santa Monica BayKeeper, and Heal the Bay (collectively,
"Intervenors") have intervened as defendants.

Now before the Court are Defendants' Motion to Dismiss
Second Amended Complaint (the "Motion to Dismiss"),
in which Intervenors join, and Plaintiffs' Motion for
Summary Adjudication of Issues (the "Motion for Partial
Summary Judgment"). Having read and considered the papers
submitted and being fully informed, the Court GRANTS
the Motion to Dismiss, DENIES AS MOOT the Motion for

Partial Summary Judgment, and DISMISSES this action. 1

1 These matters are suitable for disposition without a
hearing. See Fed.R.Civ.P. 78; Civ. L.R. 7-1(b).

I. BACKGROUND

Over the years the Court has had the pleasure
and privilege of reading some excellent moving
papers. Some of these submissions stand out as
truly superlative. Defendants' opening and reply briefs
for their Motion to Dismiss are shining examples
of such superlative submissions. In these briefs
Defendants discuss three areas of federal law generally

regarded as highly complex-environmental regulation,

administrative law, and justiciability-in direct, succinct,

well-supported, and powerfully illuminating fashion.
Whereas a poor presentation of the statutory and
regulatory framework and Defendants' arguments
might have required the Court to spend hours
to apprehend their arguments, the high quality of
Defendants' writing enabled the Court to grasp them in
a matter of minutes. Defendants' briefs also thankfully

avoid leveling the sorts of thinly veiled (or, at times,
not-at-all-veiled) ad hominem attacks that unfortunately

pervade too much legal writing nowadays. The
Court thus commends Defendants' counsel for their
outstanding writing and expresses its appreciation for it.

A. Statutory and Regulatory Background

1. Water Pollution Control Under the Clean Water Act
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The Clean Water Act ("CWA"), 33 U.S.C. §§ 1251-1387,
utilizes two fundamental approaches to control water
pollution: technology-based regulations and water quality
standards. Technology-based *1144 regulations seek to
reduce pollution by requiring a discharger to effectuate
equipment or process changes, without reference to the
effect on the receiving water; water quality standards fix the
permissible level of pollution in a specific body of water
regardless of the source of pollution.

The National Pollutant Discharge Elimination System
("NPDES") permit program is a key means of implementing

both technology-based requirements and water quality
standards. 33 U.S.C. §§ 1311(b)(1)(C), 1342(a)(1); 40 C.F.R.
§ 122.44(a), (d)(1). An NPDES permit establishes specific
limits of pollution for an individual discharger. A discharge
of pollutants (other than dredged or fill material) from any
"point source," which is defined as "any discernible, confined
and discrete conveyance ... from which pollutants are or
may be discharged," 33 U.S.C. § 1362(14), into the waters
of the United States is prohibited unless that discharge
complies with the discharge limits and other requirements
of an NPDES permit. Id. §§ 1311(a), 1362(12). At present,
45 states, including California, are authorized to administer
the NPDES permit program. State Program Status, at
http:// cfpub.epa.gov/npdes/statestats.cfm? program id=45
& view=general. In the remaining states, EPA issues the
permits. 33 U.S.C. § 1342(a).

2. Total Maximum Daily Loads ("TMDLs")

Section 303(d) of the CWA and EPA's implementing
regulations require states to identify and prioritize

waterbodies where technology-based effluent limitations and
other required controls are insufficiently stringent to attain
water quality standards. See 33 U.S.C. § 1313(d); 40 C.F.R.
§ 130.7(b). States must develop a "total maximum daily
load," or "TMDL," for each pollutant of concern in each
waterbody so identified. A TMDL represents the maximum
amount of pollutant "loading" that a waterbody can receive
from all combined sources without exceeding applicable state
water quality standards. Although the term "total maximum
daily load" is not expressly defined in the CWA, EPA's
regulations define a TMDL for a pollutant as the sum of (1)
the "wasteload allocations," which is the amount of pollutant

that can be discharged to a waterbody from point sources,
(2) the "load allocations," which represent the amount of a
pollutant in a waterbody attributable to nonpoint sources or

natural background, and (3) a margin of safety. 40 C.F.R. §§

130.2(g)-(i), 130.7(c)(1).

Under CWA Section 303(d)(2), EPA is required to review
and approve or disapprove TMDLs established by states for
impaired waters within thirty days of submission. 33 U.S.C.
§ 1313(d)(2). If EPA disapproves a state TMDL submission,
EPA must issue its own TMDL for that waterbody within
thirty days. Id.

3. Implementation of TMDLs

TMDLs established under Section 303(d)(1) of the CWA
function primarily as planning devices and are not self-
executing. Pronsolino v. Nastri, 291 F.3d 1123, 1129 (9th
Cir.2002) ("TMDLs are primarily informational tools that
allow the states to proceed from the identification of waters
requiring additional planning to the required plans.") (citing
Alaska Ctr. for the Env't v. Browner, 20 F.3d 981, 984-85 (9th
Cir.1994)). A TMDL does not, by itself, prohibit any conduct

or require any actions. Instead, each TMDL represents
a goal that may be implemented by adjusting pollutant
discharge requirements in individual NPDES permits, or
establishing nonpoint source controls. See, e.g., Sierra Club
v. Meiburg, 296 F.3d 1021, 1025 (11th Cir.2002) ("Each
TMDL serves as the goal for the level of that pollutant in
the waterbody to which that TMDL applies.... The theory
is that individual-discharge permits *1145 will be adjusted
and other measures taken so that the sum of that pollutant
in the waterbody is reduced to the level specified by the
TMDL."); Idaho Sportsn2en's Coalition v. Browner, 951
F.Supp. 962, 966 (W.D.Wash.1996) ("TMDL development
in itself does not reduce pollution.... TMDLs inform the
design and implementation of pollution control measures.");

Pronsolino, 291 F.3d at 1129 ("TMDLs serve as a link
in an implementation chain that includes ... state or local
plans for point and nonpoint source pollution reduction

Idaho Conservation League v. Thomas, 91 F.3d 1345,
1347 (9th Cir.1996) (noting that a TMDL sets a goal for
reducing pollutants). Thus, a .TMDL forms the basis for
farther administrative actions that may require or prohibit
conduct with respect to particularized pollutant discharges
and waterbodies.

1 For point sources, limitations on pollutant loadings
may be implemented through the NPDES permit system.
40 C.F.R. § 122.44(d)(1)(vii)(B). EPA regulations require
that effluent limitations in NPDES permits be "consistent
with the assumptions and requirements of any available
wasteload allocation" in a TMDL. Id. For nonpoint sources,

wNext 2011 Thomson Reuters. ks.
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limitations on loadings are not subject to a federal nonpoint
source permitting program, and therefore any nonpoint
source reductions can be enforced against those responsible
for the pollution only to the extent that a state institutes
such reductions as regulatory requirements pursuant to state
authority. Pronsolino v. Marcus, 91 F.Supp.2d 1337, 1355-56

(N.D.Ca1.2000), affd sub nom. Pronsolino v. Nastri, 291 F.3d
1123 (9th Cir.2002).

4. California Water Quality Control Statutory and
Regulatory Framework

California effectuates the foregoing requirements of the
CWA primarily through institutions and procedures set out
in certain provisions of the California Water Code (the
"Water Code"), including those of the California Porter-
Cologne Water Quality Control Act (the "Porter-Cologne
Act"), Cal. Water Code § 13000 et seq. These Water
Code provisions established the State Water Resources
Control Board (the "State Board") within the California
Environmental Protection Agency to formulate and adopt
state policy for water quality control. Cal. Water Code §§
174-186, 13100, 13140. The State Board is designated as the
state water pollution control agency for all purposes stated
in the CWA and is the agency authorized to exercise powers
delegated to it under the CWA. 33 U.S.C. § 1313; Cal. Water
Code § 13160.

The Porter-Cologne Act established nine California Regional
Water Quality Control Boards (individually, a "Regional
Board"; collectively, the "Regional Boards"), Cal. Water
Code §§ 13200, 13201, which operate under the purview of
the State Board, see id. § 13225. Each Regional Board is
comprised of nine members, id. § 13201, and is required to
appoint an executive officer, id. § 13220(c), to whom the
Regional Board may delegate all but some of its powers
and duties, id. § 13223. Each Regional Board is required
to formulate and adopt water quality control plans for all
areas within the region. Id. § 13240. The State Board may
approve such plan, or it may return it to the Regional Board

for further submission and resubmission to the State Board.
Id. § 13245. It must act on any water quality control plan
within 60 days of a Regional Board's submission of such plan
to the State Board, or 90 days after resubmission of such plan.

Id. § 13246. A water quality control plan will not become
effective unless and until it is approved by the State Board,
followed by approval by the state's Office of Administrative
Law ("OAL") in accordance with the appropriate procedures.

*1146 Id. § 13245; Cal. Gov't Code §§ 11340.2, 11349.3,
11353(b)(5).

The State Board is required to formulate, adopt, and
revise general procedures for the formulation, adoption, and
implementation of water quality control plans by the Regional
Boards. Cal. Water Code § 13164. The State Boardmay adopt
water quality control plans for purposes of the CWA that
include the regional water quality control plans submitted
by the Regional Boards. See id. § 13170. Such plans, when
adopted by the State Board, supersede any regional water
quality control plans for the same waters to the extent of any
conflict. Id.

B. Factual Summary and Procedural History

1. The Consent Decree

The events underlying the instant action were set in motion by
the disposition of Heal the Bay, Inc., et al. v. Browner, et al.,
No. C 98-4825 SBA ("Heal the Bay"), an action previously
before this Court. In Heal the Bay, an individual and two
environmental groups (which groups are now two of the
three Intervenors in the instant action) brought a civil action
against EPA, the EPA Administrator, and the EPA Region IX
Administrator. Their suit primarily concerned EPA's alleged
failure to perform its alleged duty under the CWA either to
approve or to disapprove TMDLs submitted to EPA by the
state of California.

On March 23, 1999, the Court filed an Amended Consent

Decree (the "Consent Decree") 3 in which "EPA agree[d] to
ensure that a TMDL [would] be completed for each and every
pairing of a [Water Quality Limited Segment, as defined in
40 C.F.R. 130.2(j),] and an associated pollutant in the Los
Angeles Region" set forth in an attachment to the Consent
Decree by specified deadlines. (Consent Decree ¶¶ 2a, 2b,

3, 3c.) 4
Pursuant to the Consent Decree, for each pairing

EPA was required either to approve a TMDL submitted by
California by a specified deadline or, if it did not approve
a TMDL by the date specified, to establish a TMDL within
one year of the deadline, unless California submitted and
EPA approved a TMDL prior to EPA's establishing the
TMDL within the one-year period. (Id. ¶ 3a.) By March 24,
2002, EPA was required either to have approved a state-
submitted TMDL for trash in the Los Angeles River or to have

established the TMDL itself. (Id. '1112d, 3a; id. Att. 2, 3.) 5

3 No original consent decree was entered. Rather,
according to Defendants' representations in their
opening brief, the Consent Decree incorporated
amendments from an original proposal at the urging
of proposed intervenors California Association of
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Sanitation Agencies and California Alliance of POTWs.

(See Mot. to Dismiss at 6.)

The Court takes judicial notice of the existence of the
Consent Decree and the contents thereof. See, e.g., Egan

v, Teets, 251 F.2d 571, 577 n. 10 (9th Cir.1957) (holding

that district court was entitled to take judicial notice
of prior proceedings involving same petitioner before
same district court). The Consent Decree is filed as

Docket No. 25 in Heal the Bay, No. C 98-4825 SBA.

5 Defendants contend that the relevant deadline was
March 22, 2002, (Mot. to Dismiss at 6), and

Plaintiffs echo this contention in their Second Amended
Complaint, (Second Am. Compl. ¶ 25). Review of
the terms of the Consent Decree, however, reveal
that the deadline was a different date. The Consent
Decree defines "effective date" as the date on which

the Consent Decree is entered. (Id. ¶ 2d.) Although
the Court signed the Consent Decree on March 22,
1999, (id. at 29), it was not entered on the docket until
March 24, 1999. Under the terms of Attachments 2
and 3 of the Consent Decree, TMDLs for trash for all
Water Quality Limited Segments the Los Angeles River

were to be submitted by California within two years
of the effective date-March 24, 2001. (Id. Atts. 2, 3.)
Since EPA was required to ensure that a TMDL was in

place within one year of California's deadline to submit

a proposed TMDL, (id. ¶ 3a), the deadline for final

approval or establishment of a TMDL was March 24,

2002.
Nevertheless, based on the evidence tendered by
EPA, it is clear that EPA believed that the deadline
was March 22, 2002. (See Decl. of David W. Smith

in Supp. of EPA's Mot. to Dismiss, Ex. B at 2.) As is

evident from the discussion below, this discrepancy
is immaterial to the Court's analysis of the merits of

the Motion to Dismiss.

I147 2. EPA's Issuance of TMDLs and Approval of

State-submitted TMDLs

One of the responsibilities of the Regional Board for the
Los Angeles region (the "Los Angeles Regional Board")
is to develop TMDLs under the CWA for waterbodies
in Los Angeles and Ventura Counties. (Decl. of Dennis
Dickerson in Supp. of EPA's Mot. to Dismiss (the "Dickerson
Declaration") ¶ 2.) With few exceptions, TMDLs are
developed as draft TMDLs by Los Angeles Regional Board
staff and then submitted to the board to be adopted as
amendments to the Los Angeles Regional Board's Water
Quality Control Plan, which is known as the Basin Plan.
(Id.) Basin Plan amendments are then submitted to the State

Board, and then subsequently to the OAL; after they have
been approved by both of these agencies, they are submitted

to EPA. (Id.)

On September 19, 2001, the. Los Angeles Regional Board
adopted TMDLs for trash for the Los Angeles River
watershed. (Id. ¶ 3.) "Trash" was defined as man-made litter,

as defined in California Government Code § 68055.1(g). (Id.

Ex. A at 2). These TMDLs (the "State Trash TMDLs") were
approved by the State Board on February 19, 2002, by OAL

on July 16, 2002, and ultimately by EPA by letter dated
August 1, 2002. (Id. ¶ 3, Ex. C; Second Am. Compl. for
Injunctive & Declaratory Relief ("SAC") ¶1127, 30.) Prior to

its approval of the State Trash TMDLs, however, EPA issued
its own TMDLs for trash for the Los Angeles River Basin
(the "EPA Trash TMDLs") on March 19, 2002. (SAC ¶ 26;
Decl. of David W. Smith in Supp. of EPA's Mot. to Dismiss
(the "Smith Declaration") Ex. B.) The EPA's August 1, 2002,

letter approving the State Trash TMDLs announced that they
"supercede[dr the EPA Trash 'TMDLs. (SAC ¶ 31; Smith

Decl. ¶ 7, Ex. C.)

3. TMDLs Now in Effect and Implementation Provisions

Under the provisions of the TMDLs now in effect-the State
Trash TMDLs-the numeric target is zero trash in the Los
Angeles River. (Dickerson Decl. Ex. A at 16, 29.) Based

on this target, California has determined that the wasteload

allocations for trash in the Los Angeles River also must be

zero. (Id.)

To achieve this goal, California has provided, along with the
State Trash TMDLs, implementation provisions that specify a

phasing-in of progressive reductions in municipal stonnwater
wasteload allocations over a ten-year period, following
completion of a two-year initial baseline monitoring period.
(Id. Ex. A at 21.) While the baseline monitoring program is
taking place, cities will be deemed to be In compliance with
the wasteload allocations provided that all of the trash that
is collected during this period is disposed of in compliance
with all applicable regulations. (Id. Ex. A at 27.) A baseline

monitoring report is due to the Los Angeles Regional Board

by February 15, 2004. (Id. ¶ 6.) 6

6 Plaintiffs have filed Plaintiffs' Objections to

Declarations of David W. Smith and Dennis Dickerson

Offered by Defendants in Support of Defendants'
Motion to Dismiss Second Amended. Conaplaint
("Plaintiffs' Objections "). Plaintiffs' Objections

challenge the admissibility of, inter alia, the statements

in paragraph 6 of the Dickerson Declaration. The

© 2 1 Thomson R No claim to ( emment o a. 4
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Court considers and resolves the objections to these
statements in note 20, infra. Although Plaintiffs have
objected to all the statements in paragraph 6, careful
review of the arguments advanced in these objections
reveals that they are not in fact objecting to the
statement in paragraph 6 that "[t]he baseline monitoring

report is due to the [Los Angeles] Regional Board by

February 15, 2004."- (Dickerson Decl. ¶ 6, see Pls.'
Objections at 3-4.) To the extent that Plaintiffs are in
fact objecting to this statement, however, the Court
OVERRULES their objections to this statement for the
reasons set forth in note 20, infra.

*1148 The State Trash TMDLs and incremental wasteload
allocations will be implemented through the Los Angeles
stormwater permit, which the Los Angeles Regional Board
will need to amend to incorporate specific, enforceable permit

requirements. (Id. ¶ 8.) 7 The implementation provisions
in the TMDLs allow permittees to "employ a variety of
strategies to meet the progressive reductions in their Waste
Load Allocations" and maintain that they "are free to
implement trash reduction in any manner they choose." (Id.
Ex. A at 29.) The wasteload reduction strategies are broadly
classified as either end-of-pipe full capture structural controls,

partial capture control systems, and/or institutional controls.
(Id.) The provisions state that pennittees will be deemed to
be in compliance with the final wasteload allocation for their
associated drainage areas if they utilize "full capture systems"

that are adequately sized and maintained and maintenance
records are available for inspection by the Los Angeles
Regional Board. (Id. Ex. A at 30.)

7 Under heading 11.2 of Plaintiffs' Objections, Plaintiffs

object to the statements in paragraph 8 of the Dickerson

Declaration relating to the Los. Angeles Regional
Board's understanding of how the State Trash TMDLs

will be implemented. (Pls.' Objections at 4.) All of the

grounds on which Plaintiffs object are /fieriness. First,
Plaintiffs contend that the statements are objectionable

as "extra-record evidence." Such evidence, however,
may be considered by the Court in connection with a
motion to dismiss for lack of subject matter jurisdiction.

See Ass'n of Am. Med. Colleges v. United States,
217 F.3d 770, 778 (9th Cir.2000). Since Defendants
contend that Plaintiffs' challenges to the merits of EPA's

approval of the State Trash TMDLs are unripe, and
since the Court considers how these TMDLs will be
implemented at least in part for this purpose, this
evidence is properly before the Court. Second, Plaintiffs

contend that the statements constitute inadmissible
hearsay. These statements, however, do not contain or
even implicitly rely on any out-of-court statement by

one other than Mr. Dickerson for the truth of the matter
stated.

Third, Plaintiffs claim that the statements lack
foundation, although they do not explain what they
mean by this. To the extent Plaintiffs are asserting
that the declarant lacks personal knowledge of
the Los Angeles Regional Board's intentions, that
assertion is refined by the fact that Mr. Dickerson
has been Executive Officer of the board since 1997.
(Dickerson Decl. ¶ 1.) Fourth, Plaintiffs insist that
"the statements are objectionable and inadmissible as

the best evidence of the implementation requirements

vis-a-vis the TMDLs, is set forth in the TMDLs
themselves, as well as in the terms of other
enforceable documents, documenting the actions
taken by the [Los Angeles] Regional Board, such
as the terms of the Municipal Storm Water Permit
referenced in the declaration." (Pls.' Objections at
4.) This objection misunderstands the nature of the
"best evidence" rule: that rule applies only where the

witness attempts to testify as to the contents of a
writing, recording, or photograph. See Fed.R.Evid.
1002. Such is not the case here. Moreover, this
objection reflects a fundamental misunderstanding of

the nature of TMDLs. TMDLs are not self-executing;

they require the appropriate state to issue regulations
implementing them. It is also not clear what
Plaintiffs mean by their assertion that documents
"documenting the actions taken by the Regional
Board" constitute "enforceable documents." Finally,
Plaintiffs assail the statements at issue as "not
competent." (Id) Plaintiffs do not explain what they
mean by this objection. The Court thus disregards it.

Accordingly, the Court OVERRULES the objections
under Heading 11.2 of Plaintiffs' Objections.

*1149 4. The Instant Action

Plaintiffs filed their initial complaint on June 28, 2002, in
the United States District Court for the Central District of
California. On August 30, 2002, they filed an amended
complaint. On October 30, 2002, the case was transferred to
this Court, the United States District Court for the Northern
District of California. Pursuant to the parties' stipulation and
the Court's Order thereon, Plaintiffs filed a Second Amended

Complaint for Injunctive and Declaratory Relief (the "SAC"
or "Complaint") on December 12, 2002.

The SAC is the operative complaint for purposes of the
Motion to Dismiss and the Motion for Partial Summary
Judgment. The SAC purports to assert three claims for
relief. The First Claim for Relief is ostensibly brought
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pursuant to a provision of the Administrative Procedure
Act (the "APA"), 5 U.S.C. § 706, (SAC at 34), although
certain allegations thereunder also invoke the CWA, the
Regulatory Flexibility Act (the "RFA"), and the Small
Business Regulatory Enforcement Fairness Act of 1996

(the "SBREFA"), (id. IN 84-85). 8 The First Claim for
Relief alleges several violations of the APA: (1) EPA acted
without authority and acted arbitrarily and capriciously by
establishing the EPA Trash TMDLs prior to receiving for
review the State Trash TMDLs, (SAC ¶ ¶ 78-79); (2) EPA
acted without authority and arbitrarily and capriciously by
reviewing and approving the State Trash TMDLs because
EPA had already established the EPA Trash TMDLs, (id. Tit

80, 83); (3) EPA acted arbitrarily and capriciously and in
excess of its jurisdiction with regard to the manner by which
it established the EPA Trash TMDLs, (id. iril 81-82); (4) the
collective actions of California and EPA relating to issuance
of the EPA Trash TMDLs and subsequent approval of the
State Trash TMDLs constitute a "de facto TMDL procedure"
that is arbitrary, capricious, and contrary to law, (id.

84-86); 9 and (5) EPA acted arbitrarily and capriciously by
approving the State Trash TMDLs because those TMDLs
were "patently defective" and established not in accordance
with the procedures of the CWA and California law, (id.

87). 10 The Second Claim for Relief challenges "1150
the validity of two alleged agency actions, the EPA Trash
TMDLs and the "de facto TMDL procedure," under the APA,
5 U.S.C. § 551 et seq.; the RFA, 5 U.S.C. § 601 et seq.; and
the SBREFA, 5 U.S.C. § 801 et seq. (SAC at 40; id. 11189-99.)

The violations alleged under the Second Claim for Relief,
however, appear to relate mostly to procedural requirements
under the RFA and the SBREFA. (See id. ¶11 91-93, 95-98
(invoking 5 U.S.C. §§ 601(5), 601(6), 603, 604(a), 604(b),

605(b), and 611).) 11 The Third Claim for Relief is derivative

of the first two claims. It seeks a declaration under the
Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, as to
which party's interpretation of the law is correct and a judicial
determination of Plaintiffs' rights and duties. (Id. 11 100-105.)

8 With respect to the First Claim for Relief, the SAC
comes perilously close to violating Federal Rule of Civil

Procedure 8(a)'s mandate of providing "a short and
plain statement of the claim showing that the pleader
is entitled to relief ...." Fed.R.Civ.P. 8(a) (emphasis
added). In particular, Plaintiffs' practice of indicating
that the First Claim for Relief is based exclusively on the

APA, (SAC at 34), yet at the same time claiming in the

allegations thereunder that the actions at issue violate
other statutes, (id. Tv 84-85), is confusing. Aside from

potentially misleading Defendants as to the nature of the

claims against them, it has required the Court to spend
needless additional time and effort scrutinizing the
allegations of the SAC because the Court cannot trust
the accuracy of the headings of the SAC. The practice is

especially reprehensible because the Court has already

been forced to spend undue time and effort identifying

and parsing out the five independent, discrete claims
for relief that are set out in stream-of-consciousness
fashion in the allegations underlying the "First Claim
for Relief'-which heading necessarily suggests a single

claim. See infra.

9 This alleged de facto TMDL procedure is also claimed

to violate the CWA, the RFA, and the SBREFA. (Id. %

84-85.)

10 Although not clearly stated, this last claim (claim (5))

within the First Claim for Relief appears to challenge
the merits of EPA's approval of the State Trash TMDLs,

as opposed to, for example, challenging EPA's authority

to approve any state-submitted TMDLs after it issued
the EPA Trash TMDLs, (see id. irg 80, 83). Presumably,

this last claim encompasses challenges to, for example,

EPA's approval of the State Trash TMDLs where these
TMDLs covered "unlisted" waters. (See id. Tr 42, 49,

62.) Defendants appear to have also construed this claim

as challenging the merits of EPA's approval of the State

Trash TMDLs, and they move to dismiss this claim
as unripe. (See Mot. to Dismiss at 20-24.) Plaintiffs
appear to concur in Defendants' construction of this
claim. (See Pls.' Opp. Br. at 16-20.) Accordingly, the
Court construes this last claim as challenging the merits

of EPA's approval of the State Trash TMDLs.

11 This is yet another example of Plaintiffs' objectionable

drafting of the SAC. In particular, the paragraph
alleging improper agency action supposedly giving rise

to the Second Claim for Relief, paragraph 96, identifies

four bases on which the CWA, the APA, the RFA,
and the SBREFA were violated. (Id. ¶ 96.) Of these
four bases, however, only the first (denoted reason
"(a)") appears to have anything to do with the APA;
the remaining three ("(b)," "(c)," and "(d)") appear to
relate solely to provisions of the RFA and SBREFA, at

least based on the allegations of the previous paragraphs

under the heading "Second Claim for Relief." (Id.;
compare id. (e.g., alleging that EPA failed to perform an

initial screening of the EPA Trash TMDLs to determine

whether they would have a significant economic impact

on a substantial number of small entities) with id. ill
91-93, 95 (e.g., alleging that RFA requires agencies
to screen all proposed rules and identify whether such

rules would have such an impact, (id. ¶ 92)));

v,,Neexr 0 2011 Thorns on Reuters. No c to original U.S. vernrnent ks.
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The Court is thus left with the distinct impression
that either Plaintiffs have been careless in drafting
the Second Claim for Relief or they have invoked
various statutes and inserted a number of allegations

in scattershot fashion in the hope that something will

slip by Defendants undetected and "stick." Aside
from arguably violating Rule 8(a), this practice
is unfair not only to Defendants, but also_to_ the_
Court, because it makes the Court's resolution of
Defendants' arguments considerably more difficult.
(Nor is the Court interested in any supporting
evidence or clarification from Plaintiffs' counsel
regarding the nature of their claims that is not
in the four corners of the SAC or incorporated
therein by reference. The SAC speaks for itself
on that score.) Based on its review of the SAC,
the Court construes the allegations underlying the
Second Claim for Relief as alleging violation of the
APA, the RFA, and the SBREFA only with respect to
EPA's alleged failure to provide Plaintiffs with notice

and an opportunity for comment with regard to the
de facto TMDL procedure, discussed infra, and the
establishment of the EPA Trash TMDLs; the Court

construes them to allege violation of the RFA and
the SBREFA, but not the APA, with regard to the
remaining allegations under the heading of "Second
Claim for Relief." (See SAC ¶ 96.)

On January 13, 2003, Defendants and Intervenors filed
answers to the SAC. On that same day, Defendants also filed
the instant Motion to Dismiss, which seeks dismissal of the
entire action pursuant to Federal Rules of Civil Procedure
12(b)(1) and 12(b)(6). Intervenors filed Intervenors' Notice
in Support of Defendants' Motion to Dismiss on February 3,
2003, indicating in brief fashion that they agreed with the
arguments in the Motion to Dismiss and therefore suppOrted
the motion. On March 10, 2003, Plaintiffs filed their Motion
for Partial Summary Judgment.

Most of the plaintiffs in the instant action are currently
plaintiffs in a California state court action against the Los
Angeles Regional Board and the State Board challenging
the legality of the State Trash TMDLs. (Id. ¶ 33.) Three
other lawsuits have similarly been filed Challenging either
*1151 California's establishment of the State Trash TMDLs

or EPA's approval of the same. (Id.)

II. LEGAL STANDARD

A. Rule 12(b)(1)

2 3 Federal Rule of Civil Procedure 12(b)(1) authorizes a
party to seek dismissal of an action for lack of subject matter
jurisdiction. "When subject matter jurisdiction is challenged
under Federal Rule of Procedure 12(b)(1), the plaintiff has the
burden of proving jurisdiction in order to survive the motion."
Tosco Corp. v. Communities for a Better Env't, 236 F.3d 495,
499 (9th Cir.2001). " 'A plaintiff suing in a federal court
must show in his pleading, affirmatively and distinctly, the
existence of whatever is essential to federal jurisdiction, and,
if he does not do so, the court, on having the defect called to its
attention or on discovering the same, must dismiss the case,
unless the defect be corrected by amendment.' " Id. (quoting
Smith v. McCullough, 270 U.S. 456, 459, 46 S.Ct. 338, 70
L.Ed. 682 (1926)). In adjudicating such a motion, the court
is not limited to the pleadings, and may properly consider
extrinsic evidence. See Ass'n of Am. Med. Colleges v. United
States, 217 F.3d 770, 778 (9th Cir.2000). The court presumes
lack of jurisdiction until the plaintiff proves otherwise. See
Stock West, Inc. v. Confederated Tribes, 873 F.2d 1221, 1225
(9th Cir.1989).

B. Rule 12(b)(6)

A motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6) tests the legal sufficiency of a claim.
Navarro v. Block, 250 F.3d 729, 731 (9th Cir.2001). A motion
to dismiss should not be granted "unless it appears beyond
doubt that the plaintiff can prove no set of facts in support
of his claim which would entitle him to relief." Conley v.
Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957); accord Johnson v. Knowles, 113 F.3d 1114, 1117
(9th Cir.1997). The complaint is construed in the light most
favorable to the plaintiff, and all properly pleaded factual
allegations are taken as true. Jenkins v. McKeithen, 395 U.S.
411, 421, 89 S.Ct. 1843, 23 L.Ed.2d 404 (1969); see also
Everest & Jennings, Inc. v. Am. Motorists Ins. Co., 23 F.3d
226, 228 (9th Cir.1994). "Dismissal is proper only where
there is no cognizable legal theory or an absence of sufficient
facts alleged to support a cognizable legal theory." Navarro,
250 F.3d at 731. In adjudicating a motion to dismiss, the court
need not accept as true unreasonable inferences or conclusory
legal allegations cast in the form of factual allegations. W.
Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir.1981).

When the complaint is dismissed for failure to state a claim,
"leave to amend should be granted unless the court determines
that the allegation of other facts consistentwith the challenged
pleading could not possibly cure the deficiency." Schreiber
Distrib., Co. v. Serv-Well Furniture Co., 806 F.2d 1393, 1401
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(9th Cir.1986). Leave to amend is properly denied "where the

amendment would be futile." De Soto v. Yellow Freight Sys.,

Inc., 957 F.2d 655, 658 (9th Cir.1992).

III. DISCUSSION

Defendants have filed a Motion to Dismiss; Plaintiffs have

filed a Motion for Partial Summary Judgment. The Motion

for Partial Summary Judgment seeks adjudication of issues

pertaining to Plaintiffs' challenge to the procedural legitimacy

of the State Trash TMDLs. Because the Court grants the

Motion to Dismiss (as discussed below), it does not reach

the merits of the Motion for Partial Summary Judgment

and therefore denies it as moot. Accordingly, the following

discussion pertains *1152 only to the Motion to Dismiss,

except where noted.

At the outset, the Court notes that it need not analyze

all the arguments presented in Defendants' opening brief

because Plaintiffs concede that certain of their claims are

moot. In particular, Defendants contend in their opening

brief for the Motion to Dismiss that the EPA Trash TMDLs

no longer have any force or effect because EPA has
announced that the State Trash TMDLs "supercede" the EPA

Trash TMDLs; consequently, Defendants maintain, Plaintiffs'

claims that EPA lacked authority to establish the EPA Trash

TMDLs, (SAC ¶ 78-79), and that the procedures by which

EPA established them were unlawful, (id. Tit 81-82, 90,

94, 96-97, 99), are moot. (Mot. to Dismiss at 12-15.) In

their opposition brief, Plaintiffs express satisfaction with

Defendants' assurances that the EPA Trash TMDLs are

no longer (and can never be) in effect and therefore
"withdraw their claims directly .challenging the validity of

EPA's TMDLs ...." (Pls.' Opp. Br. at 4 n. 6.) Defendants

acknowledge this withdrawal in their reply brief. (Defs.'

Reply Br. at 1.) As a result, the Court GRANTS the Motion to

Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(1)

with regard to claims (1) and (3) (SAC 111178-79 and SAC in

81-82, respectively) within the First Claim for Relief of the

SAC identified in Part I.B.4 of this Order, supra. The Court

also GRANTS the Motion to Dismiss pursuant to Rule 12(b)

(1) with regard to the Second Claim for Reliefof the SAC to

the extent it challenges the validity of the EPA Trash TMDLs.

(See SAC ¶¶ 90, 94, 96-97, 99.) The Court now addresses the

parties' arguments in relation to the remaining claims.

A. Challenge to EPA's Authority to Approve the State

Trash TMDLs

Plaintiffs claim that EPA lacked authority to approve the

State Trash TMDLs because it had already established the

EPA Trash TMDLs. (SAC ¶¶ 80, 83.) Defendants move to

dismiss this claim pursuant to Rule 12(b)(6) for failure to
state a claim upon which relief can be granted. (Mot. to

Dismiss at 19-20.) Defendants contend that EPA in fact has

a statutory obligation under 33 U.S.C. § 1313 to review any

proposed TMDLs submitted by a state and either approve
them or disapprove them. (Id.) Defendants assert that nothing

in the CWA or otherwise divests EPA of jurisdiction to

approve a state-submitted TMDL once EPA has issued its

own TMDLs, and in fact, recognizing such a principle would

thwart Congressional intent to vest states with the primary

responsibility of implementing the CWA's provisions. (Id. at

20.) Plaintiffs counter (in less than straightforward fashion)

that by allowing California to submit the State Trash TMDLs

to EPA after EPA established the EPA Trash TMDLs, EPA

effectively "remanded" a "TMDL submission" to California,

and EPA lacked authority to "remand" this submission and

subsequently approve California's "resubmission." (See Pls.'

Opp. Br. at 15-16.) 12

12 Plaintiffs also argue that EPA lacked authority to
approve the State Trash TMDLs because these TMDLs

cover "unlisted" waters; according to Plaintiffs, EPA

has authority only to approve TMDLs for "listed"
waters. (Id. at 14-15.) As Defendants correctly point

out, this argument goes to the merits of EPA's approval

of the State Trash TMDLs, not to the issue of whether

EPA had any authority to approve any state-submitted
TMDLs after issuing its own TMDLs-the issue raised
by this claim. (Defs.' Reply Br. at 10 n. 9.) Plaintiffs'
argument is relevant only to their own Motion for Partial

Summary Judgment, not to the arguments raised in the

Motion to Dismiss.

4 Plaintiffs' counterargument is meritless. No authority
supports the conclusion that EPA lacks authority to approve
*1153 state-submitted TMDLs after EPA has established its

own TMDLs, nor does this conclusion logically follow from

the proposition that EPA is required to approve or disapprove

a state-submitted TMDL within 30 days of submission.
Moreover, as Defendants astutely note, recognizing such a
principle "would lead to absurd results. Under this scenario,

once EPA establishes a TMDL, the State could never update

it or modify it based on changed circumstances." (Mot. to

Dismiss at 20.) Finally, like Defendants, (see Defs.' Reply
Br. at 10), the Court is at a loss to understand what Plaintiffs

mean by their contention that EPA "remanded" the EPA

Trash TMDLs to California for revision and resubmission.

ti ~1Cl © 2t 1 1 Thomson Reuters. No Government Works
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Nothing in the allegations of the Complaint remotely suggest
any sort of sending back of TMDLs to California, for revision
or additional development. And even if there were such a
"remand," it does not follow that EPA lacked authority to
approve the State Trash TMDLs.

For these reasons, the Court GRANTS the Motion to Dismiss

with respect to claim (2) within the First Claim for Relief,
(SAC Irg 80, 83), see supra Part I.B.4. Additionally, it is
evident that Plaintiffs cannot amend the SAC to allege facts
sufficient to rehabilitate this claim because it is meritless
as a matter of law. Accordingly, this claim is DISMISSED
WITHOUT LEAVE TO AMEND and WITH PREJUDICE.

B. The "De Facto TMDL Procedure"

Under claim (4) within their First Claim for Relief, see
supra Part I.B.4, and the Second Claim for Relief, Plaintiffs

challenge the "de facto TMDL procedure," 13 which they
consider to consist of:

13 Plaintiffs do not expressly use the phrase "de facto
TMDL procedure" in the SAC. Instead, they refer to this

procedure as the "TMDL Procedure" and contend that
EPA has effected a "de facto adoption" of the "TMDL

Procedure." (SAC1185.) For ease of reference, the Court

will refer to what Plaintiffs call the "TMDL Procedure"
as the "de facto TMDL procedure."

the establishment by the [Los Angeles] Regional Board of
the TMDL, followed by the preparation and notice of the
TMDL by USEPA, followed by the approval of the TMDL
by the State Board, followed by the "establishment" by
USEPA of the EPA TMDL, followed by the determination
by USEPA to review and/or approve the subsequently
submitted State TMDL, and to thereafter find the USEPA
established TMDL is "superceded"

(SAC ¶ 85.) Plaintiffs assert that this procedure violates the

APA, the RFA, and the SBREFA. (Id. ¶¶ 84-85, 96-98.)
Plaintiffs allege not only that they have previously suffered
from the effectuation of the de facto TMDL procedure,
but also that they will suffer from the effectuation of the
procedure in the future. (See id. 1[1184-86.)

Defendants move to dismiss these claims by pointing out that
the APA and the RFA, which was amended by the SBREFA,

permit challenges only to "final agency action." (Mot. to

Dismiss at 16-19.) 14 They explain that the APA defines
"agency action" to include "the whole or a part of any agency
rule, order, license, sanction, relief, or the equivalent or denial

thereof, or failure to act." (Id. at 16) (quoting 5 U.S.C.

§ 551(13).) (They do not indicate whether this definition
applies to the RFA and SBREFA as well.) Defendants assert

that what Plaintiffs characterize as a de *1154 facto TMDL
procedure is not an "agency action," much less a final agency
action, but in fact a sequence of events; as such, they maintain,

the procedure cannot give rise to a challenge under the APA
or under the RFA, as amended by the SBREFA.___

14 Defendants also contend that the RFA, as amended by
the SBREFA, provides a narrow and exclusive means
of judicial review that is not available here due to the
nature of Plaintiffs' challenge to the de facto TMDL
procedure. (See id. at 16.)

Plaintiffs respond to Defendants' arguments somewhat
curiously. Despite vehemently asserting that Defendants'
arguments are incorrect, they do not dispute that a challenge
will lie only to final agency action. Instead, they contend that

the de facto TMDL procedure "led up to and resulted in 'final
agency action,' " (Pls.' Opp. Br. at 22), namely the August
1, 2002, approval of the State Trash TMDLs. Plaintiffs also
argue at great length that their challenge to this procedure is
not moot because it falls under the "capable of repetition, yet
evading review" exception to the mootness doctrine. (Id. at
22-25.)

5 Defendants' arguments are persuasive, and Plaintiffs'
responses are both uncompelling and nonresponsive. As
Defendants correctly note, (see Defs.' Reply Br. at 4-5),
Plaintiffs' suggestion that they are challenging EPA's
approval of the State Trash TMDLs, as opposed to the so-
called "TMDL procedure," is belied by the allegations of the
SAC: by their plain language, the allegations of paragraphs
84 through 86 and paragraphs 96 through 98 challenge
the "TMDL procedure," (SAC 84-86, 96-98); Plaintiffs'
challenge to EPA's approval of the State Trash TMDLs is
set out in paragraph 87, (see id. ¶ 87), the justiciability of
which challenge is discussed in Part III.0 of this Order, infra.

Plaintiffs do not demonstrate how the "procedure" is "the
whole or a part of any agency rule, order, license, sanction,

relief, or the equivalent or denial thereof, or failure to act"
or falls within any other definition, statutory or otherwise, of

final agency action. 15 Indeed, as Defendants also correctly
note, (see Defs.' Reply Br. at 4-5), Plaintiffs' assertion that
the TMDL procedure consummated in final agency action,
namely EPA's approval of the State Trash TMDLs, is an
implicit admission that the "procedure" itself is not final
agency action. Nor do Plaintiffs make any effort to distinguish

or refute any of the authorities cited by Defendants in support
of their arguments. Finally, as Defendants yet again correctly
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point out, Plaintiffs' mootness argument is nonresponsive
because Defendants do not contend that this claim is moot.

(Id at 8.) 16

15 Even though the Court has not been able to locate a
statutory definition of "agency action" for purposes of
the RFA and SBREFA, Plaintiffs have put forward no
argument to suggest that it should be given a meaning
substantially different than that provided in the APA.
The Court sees no reason to conclude that "agency
action" should be given a significantly more expansive
definition than that provided for purposes of the APA.

16 Plaintiffs do not respond to Defendants' argument
that judicial review is unavailable under the RFA, as
amended by the SBREFA, for alleged violations of
5 U.S.C. § 603. (Mot. to Dismiss at 18.) The Court
agrees with Defendants that the implication of this lack

of response is that any opposition to this argument
is waived. (See Defs.' Reply Br. at 3-4.) The Court
disagrees with Defendants, however, that Plaintiffs
have failed to respond to Defendants' arguments that
the de facto TMDL procedure does not constitute "final

agency action" under the RFA, as amended by the
SBREFA; but the Court finds their response to this
argument meritless for the reasons stated above.

In sum, it is apparent that the alleged de facto TMDL
procedure, consisting of the various events identified in
paragraph 85 of the SAC, is not subject to challenge under
the APA, RFA, or SBREFA because it is not final agency
action within the meaning of those statutes. Cf. Lujan v.
Nat'l Wildlife Fed'n, 497 U.S. 871, 890, 110 S.Ct. 3177,
111 L.Ed.2d 695 (1990) (rejecting challenge to alleged land
withdrawal *1155 review program on grounds that alleged
program was not final agency action within meaning of
APA). Accordingly, the Court GRANTS Defendants' motion
to dismiss pursuant to Federal Rule of Civil Procedure 12(b)
(6) with respect to claim (4) within the First Claim for Relief,

(SAC ITT 84-86). The Court also GRANTS Defendants'
motion pursuant to Rule 12(b)(6) with regard to the Second
Claim for Relief. Given that the Second Claim for Relief
challenges the validity of the EPA Trash TMDLs and the
alleged de facto TMDL procedure alone, and given that
Plaintiffs have withdrawn their challenge to the validity of
the EPA Trash TMDLs, the Second Claim for Relief is now

dismissed in its entirety.

It is further evident that Plaintiffs cannot amend the SAC to

allege facts sufficient to rehabilitate these claims because they

are not actionable as a matter of law. Accordingly, both claim
(4) within the First Claim for Relief and the Second Claim

for Relief are DISMISSED WITHOUT LEAVE TO AMEND

and WITH PREJUDICE.

C. Ripeness of Plaintiffs' Challenge to EPA's Approval of

State Trash TMDLs

Plaintiffs' remaining claim (aside from the Third Claim for
Relief, which is dependent on the First and Second Claims
for Relief) challenges the merits of EPA's approval of the
State Trash TMDLs. (See id. ¶ 87.) Defendants move to
dismiss this claim as unripe for judicial review. Specifically,
Defendants contend that the issues are not yet sufficiently
developed to be fit for judicial review under the APA because
Plaintiffs' existing NPDES permit imposes no obligations on
Plaintiffs in connection with the State Trash TMDLs and
because the Los Angeles Regional Board intends to revisit
these TMDLs at the end of the monitoring period. (Mot. to
Dismiss at 21-23.) Defendants further contend that Plaintiffs
will not suffer any immediate hardship if review is withheld
because EPA's approval of the State Trash TMDLs imposes
no present, affirmative duties on Plaintiffs and requires no
immediate changes in Plaintiffs' conduct. (Id. at 23-24.)

Plaintiffs respond by arguing that they have suffered "injury
in fact," both economic and non-economic. (Pls.' Opp. Br. at
16-.17.) Citing to the text of the State Trash TMDLs, a copy of

which is appended to the Declaration of Richard Montevideo

in Support of Plaintiffs' Motion for Summary Adjudication of
Issues, and in Opposition to Defendants' Motion to Dismiss
(the "Montevideo Declaration") as Exhibit 3, Plaintiffs claim

that they are impacted by these TMDLs:

[B]y the terms of the TMDL itself, most Plaintiffs are
directly impacted by its terms and presently have express
monitoring obligations to comply with, not to mention
pending compliance dates requiring annual reductions in
trash. Moreover, the TMDL calls out very specific and
expensive implementation measures, including possible
implementation through full capture vortex systems
totaling $109.3 million for all affected entities within
the County [of Los Angeles] by the end of Year 1,
and a total of $2,053,100,000 for the first 12 years of
implementation. Even the Trash TMDL itself concludes
that "Trash abatement in the Los Angeles River system
may be expensive."

(Pls.' Opp. Br. at 18 (citing Montevideo Decl., Ex. 3 (State
Trash TMDLs)) (internal citations and emphasis omitted).)
Similarly, Plaintiffs maintain that "to come into compliance
by the Compliance Dates, [they] must begin employing
strategies now to meet the progressive reductions in Waste

liVesttawNe. © 2 " Thomson Reut overnrnent "arks, 10
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Load Allocations required by the State Trash TMDL[s]." (Id.

at 19.) *1156 Plaintiffs further allege that the NPDES permit
that applies to all of Plaintiffs provides that the State Trash
TMDLs are "effective and enforceable." (Id. at 18 (citing
Montevideo Decl., Ex. 5, at 10 ¶ 14).) Citing paragraph
36 of the SAC, they also contend that they have suffered
from the TMDLs' being in effect because they are exposed
to "unwarranted enforcement action and third party citizen
suits." (Id.) Finally, Plaintiffs contend that they have suffered
"procedural injuries," to wit, their being "forced to submit
comments to two different levels of government (the State of
California and the EPA) on two sets of TMDL over a series
of many months and several hearings." (Id. at 20.)

Defendants dispute all of Plaintiffs' arguments in their reply.
Defendants note that "Plaintiffs point to no present effect
of the TMDLs on their day-to-day conduct." (Defs.' Reply
Br. at 12.) They point out that, contrary to Plaintiffs'
contention, Plaintiffs in fact have no monitoring obligations
with which to comply because the Los Angeles County
Department of Public Works has assumed that responsibility
for all of Plaintiffs. (Id.) Defendants clarify that the first
compliance date under the TMDLs is not until 2006, and
the TMDLs identify several potential compliance options
without mandating the use of any particular measure. (Id.)
They further note that Plaintiffs fail to respond to the record
evidence that the Los Angeles Regional Board will revisit
the TMDLs at the conclusion of the monitoring period, that
is, prior to the first compliance deadline, and that such
reconsideration has been considered a rational basis for
delaying judicial review. (Id. at 13 (citing Ohio Forestry
Ass'n v. Sierra Club, 523 U.S. 726, 735, 118 S.Ct. 1665,
140 L.Ed.2d 921 (1998), and Municipality of Anchorage v.

United States, 980 F.2d 1320, 1323 (9th Cir.1992)).) Finally,

Defendants assail Plaintiffs' reliance on the aforementioned
statement in Plaintiffs' NPDES permit because this statement
does not establish that the State Trash TMDLs are effective
or enforceable against Plaintiffs. (Id.)

6 The "ripeness doctrine is drawn both from Article III
limitations on judicial power and from prudential reasons for
refusing to exercise jurisdiction." Reno v. Catholic Social
Services, Inc., 509 U.S. 43, 57 n. 18, 113 S.Ct. 2485, 125

L.Ed.2d 38 (1993). Unripe claims are subject to dismissal
for lack of subject matter jurisdiction. See Ass'n of Am.
Med. Colleges v. United States, 217 F.3d 770, 784 n. 9 (9th
Cir.2000). In determining whether a case is ripe for review,
a court must consider two main issues: "the fitness of the
issues for judicial decision" and "the hardship to the parties of
withholding court consideration." Abbott Labs. v. Gardner,

387 U.S. 136, 149, 87 S.Ct. 1507 (1967). To address these
issues in the context of a challenge to the lawfulness of
administrative action, the Supreme Court has identified three
factors to consider: "(1) whether delayed review would cause
hardship to the plaintiffs; (2) whether judicial intervention
would inappropriately interfere with further administrative
action; and (3) whether the courts would benefit from further
factual development of the issues presented." Ohio Forestry
Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 733, 118 S.Ct. 1665,
140 L.Ed.2d 921 (1998).

7 In light of these three factors, the Court finds this claim
unripe for review. First, delayed review would cause, at most,
minimal hardship to the parties. Indeed, Plaintiffs have not
demonstrated that they will suffer any hardship if review
is delayed. Despite their preoccupation with various official
pronouncements that the State Trash TMDLs are "effective"
and "enforceable," Plaintiffs cannot point to a single future
event or condition that is fairly certain to occur and will

adversely *1157 impact Plaintiffs themselves. 17 That is
because the TMDLs do not presently impose any obligations
on Plaintiffs and because they are subject to revision before
such obligations will be imposed. Nor do Plaintiffs provide
any evidence or explanation whatever of the "unwarranted
enforcement action and third party citizen suits" to which they
claim to be exposed.

17 The Court notes parenthetically that Plaintiffs'
invocation of "injury in fact" in their opposition brief,
(Pls.' Opp. Br. at 16-17), is inapposite. Injury-in-fact
is a concept that relates to the issue of standing, not
ripeness. See Lujan v. Defenders of Wildlife, 504 U.S.

555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).
Plaintiffs appear to confuse Defendants' arguments as
relating to standing, not ripeness. (Pls.' Opp. Br. at
20 ("Federal courts have long recognized procedural
injuries, as well as actual injuries, as an alternative
basis for standing.").) Nevertheless, the Courtconstrues
Plaintiffs' allegations of "injury in fact" as allegations
of hardship.

Equally unsupported is Plaintiffs' contention that they will
bear economic costs in complying with the State Trash
TMDLs. The sole evidentiary basis of this allegation, set out
in paragraph 35 of the SAC and discussed more thoroughly
in Plaintiffs' Opposition, is the estimates provided in the text
of the TMDLs themselves. (See SAC ¶ 35; Pls.' Opp. Br.
at 18.) But this matter is inadmissible hearsay because it is
offered by an out-of-court declarant, i.e., the Los Angeles
Regional Board, for the truth of the matter stated, i.e., that

the TMDLs will in fact impose these costs. 18 Yet even if
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this evidence were admissible, it would be insufficient to
support Plaintiffs' contention that they will suffer economic

injury: the cited portions of the State Trash TMDLs provide

estimates of costs to be borne by "permittees"; there is no

indication that these costs will be borne by Plaintiffs in

particular. (See Montevideo Decl., Ex. 3, at 37, 40, cited

in Pls.' Opp. Br. at 18.) Similarly, Plaintiffs provide no

evidentiary support for the bald contention in their opposition

brief that Plaintiffs must begin employing "strategies" now
to meet the progressive reductions in wasteload allocations

required by the State Trash TMDLs. (Pls.' Opp. Br. at 19.)

18 The author of the State Trash TMDLs appears to be the

Los Angeles Regional Board. (See Montevideo Decl.,

Ex. 3.) Since the Los Angeles Regional Board is an
entity created by state law and is subordinate to a state

agency, the State Board, the text of the State Trash

TMDLs is arguably ascribable to the State Board and

the state of California as well.
But these statements cannot be attributed to EPA by

virtue of its approval of the State Trash TMDLs.
Plaintiffs have laid no legal or evidentiary foundation

tending to show that EPA's mere approval of the
TMDLs themselves implies that EPA further agreed

with or endorsed as accurate California's estimates of

the costs of compliance provided with those TMDLs.

Even if Plaintiffs will be forced to comply with obligations

imposed by the State Trash TMDLs and will suffer costs
therefrom, the first Compliance Point is not until Year 3

of the implementation period, which runs from October 1,

2005, to September 30, 2006. (See Montevideo Decl., Ex.

3, at 28.) Thus, as a practical matter, Plaintiffs have three

years to reach the specified Compliance Point. They have

"ample opportunity later to bring [their] legal challenge at a

time when harm is more imminent and more certain." Ohio

Forestty Ass'n, 523 U.S. at 734, 118 S.Ct. 1665. Accordingly,

Plaintiffs cannot be heard to complain that they will suffer

hardship if review is withheld at the present time. 19

19 To the extent that Plaintiffs identify past events that
are not alleged to recur in the future, such as Plaintiffs'

allegedly having to submit comments to two levels of

government, for the purpose of demonstratinghardship,

those events are irrelevant because Plaintiffs are solely
seeking prospective relief (aside from attorney's fees

and costs of suit).

*1158 Second, judicial intervention would likely interfere

with further administrative action on the part ofthe state of

California. Plaintiffs have not refuted Defendants' evidence

that the Los Angeles Regional Board will be revisiting the

State Trash TMDLs at the end of the monitoring period. 29

It is thus possible that the compliance *1159 dates or
compliance points will be altered or abolished altogether. The
State Board may submit new TMDLs to EPA for review and

potential approval well before the compliance dates in the
State Trash TMDLs. And even if the State Trash TMDLs
remain mostly intact, it is certainly possible that the State
Board will approve additional regulations that alleviate much

of the burden on Plaintiffs. Again, Plaintiffs must bear in mind

that it is the state of California; not the federal government,
that is charged with implementing the State Trash TMDLs.

20 Plaintiffs' Objections challenge the admissibility of,
inter alia, the portion of Defendants' evidence tending

to show that the Los Angeles Regional Board will

be revisiting the State Trash TMDLs at the end of
the monitoring period, namely relevant statements in
paragraphs 6 and 12 of the Dickerson Declaration. (The

statements in paragraph 7 of the Dickerson Declaration

and Exhibit C thereto also constitute such evidence, (see

Mot. to Dismiss at 22), although Plaintiffs do not object

to those statements)
Plaintiffs challenge the statements in paragraph 6
of the Dickerson Declaration on five grounds. First,

Plaintiffs contend that these statements are irrelevant

"to the issue in question." (Pls.' Objections at 3.)
The Court is unclear about what Plaintiffs mean by
"the issue in question," but at any rate, the Court
overrules this objection because these statements are

indeed relevant to an important issue relating to
ripeness: whether the Los Angeles Regional Board
will revisit the State Trash TMDLs at the end of
the monitoring period. Second, Plaintiffs assert that

the statements are inadmissible hearsay because they

seek "to introduce statements from parties other than

the declarant, into evidence." (Id.) This argument
fails because the statements are not offered for the

truth of the matter stated by persons or parties
-other than Mr. Dickerson. That the Los Angeles
Regional Board's discussed (i.e., verbally articulated)

the possibility of reopening the TMDLs in the future

does not implicate hearsay concerns, see United
States v. Ballis; 28 F.3d 1399, 1405 (5th Cir.1994);
and the board's orders to its staff are more akin to

written or verbal acts.

Third, Plaintiffs assail the statements as

"incompetent" because "the opinions and views of
individual Regional Board members is [sic ] not
relevant or admissible evidence of the actions or
positions of the entire Board." (Pis.' Objections
at 3 (emphasis omitted).) But nowhere are the
"opinions and views" of the individual Regional
Board members set out in the statements in paragraph

WesttawNe 2 ,11 Thomson Reuters. No ,i irr to c1 wernment Works.
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6. Fourth, Plaintiffs claim that these statements are
"not the best evidence of the position of the entire
Regional Board, as the views and positions of an
entire Board can only be discerned from the meeting

minutes and resolutions which confirm the actions
of the public body." (Id. (emphasis omitted).) But
the "views and positions" of the board are not set
out therein.-Fifth,-Plaintiffs argue that the statements

should be excluded as "extra-record evidence." This

objection is meritless because the statements are
relevant to the ripeness of Plaintiffs' challenge to
EPA's approval of the State Trash TMDLs, and the

Court may appropriately look beyond the pleadings
in evaluating a motion to dismiss. pursuant to Rule
12(b)(1).

In sum, Plaintiffs appear to have construed the
statements in paragraph 6 of the Dickerson
Declaration as stating that the Los Angeles Regional

Board intends to revise the State Trash TMDLs
after completion of the monitoring period, and
they have evidently made their objections with this

understanding in mind. Careful review of these
statements reveals, however, that these statements
demonstrate only that board staff have been ordered
to report on the TMDLs and make recommendations

on whether or not to revise the TMDLs based on
the result of the monitoring. Thus, the import of the

statements in paragraph 6 is that the board will be
in a position to revisit, and potentially reconsider,
the TMDLs at the end of the monitoring period, not

that they have actually decided to revise the TMDLs.

Accordingly, and for the reasons stated above, the

Court OVERRULES the objections under heading
II. 1 in Plaintiffs' Objections.

Although Plaintiffs have objected to the admissibility

of the statements in paragraph 12 of the Dickerson
Declaration, the Court does not rely on those
statements in evaluating issues of ripeness. The
Court finds that the statements in paragraphs 6 and
7 of the Dickerson Declaration are sufficient to
support a conclusion that the Los Angeles Regional

Board will be revisiting-which is not to be confused
with an intent to revise-the State Trash TMDLs at
the end of the monitoring period. Accordingly, the

Court OVERRULES AS MOOT the objections under

heading 11.5 in Plaintiffs' Objections..

Finally, the Court has reviewed the remaining
objections in Plaintiffs' Objections. The Court does
not rely on any of the matter to which Plaintiffs have

objected other than those under headings II.1 and 11.2

in evaluating the Motion to Dismiss. Accordingly,

the Court OVERRULES AS MOOT the remaining
objections in Plaintiffs' Objections.

2 011 Mo.rsi

Finally, the Court would benefit from further factual
development of the issues presented. For example, Plaintiffs
allege that in approving the State Trash TMDLs, EPA failed
"to use 'best science' and [failed] to carefully consider
suggestions on how to structure the TMDL program to be
more effective and flexible to ensure workable solutions, with

such failure resulting in an inequitable share of the burden
[of pollution reduction] being placed on municipalities, such
as Plaintiffs herein, to attain water quality standards." (SAC

47.) Since TMDLs are not self-executing, but require
issuance of state regulations for implementation, delaying
review will enable the Court to determine more easily and
accurately whether the TMDL program could in fact have
been structured more flexibly and whether Plaintiffs are
bearing an inequitable share of the burden of pollution
reduction.

In light of the Court's evaluation of the foregoing three
factors, the Court concludes that Plaintiffs' claim is unripe for

judicial review. Accordingly, Plaintiffs' claim (5) within the
First Claim for Relief, (id. ¶ 87), is DISMISSED pursuant
to Rule 12(b)(1) due to the Court's lack of subject matter
jurisdiction. Since the Court lacks jurisdiction over this claim,
it lacks authority to grant Plaintiffs leave to amend the claim;
accordingly, the claim is dismissed WITHOUT LEAVE TO
AMEND in this action. Finally, because the Court necessarily
does not reach the merits of the claim, the dismissal is
WITHOUT PREJUDICE.

D. Third Claim for Relief

Plaintiffs' Third Claim for Relief is wholly predicated on their

first two claims for. relief. Because these two claims for relief
are dismissed, the Third Claim for Relief is DISMISSED on
the same bases, and to the same extent, as the two claims (and
sub-claims thereunder) are dismissed.

E. Motion for Partial Summary Judgment

Plaintiffs' Motion for Partial Summary Judgment seeks
summary judgment in Plaintiffs' favor on the issues of (1)
whether Defendants had authority and jurisdiction to approve
the State Trash TMDLs to the extent that they covered
unlisted waters and (2) whether Defendants had authority
and jurisdiction to approve the State Trash TMDLs given
that they had previously established the EPA Trash TMDLs.
For the reasons stated above, the Court grants the Motion
to Dismiss. Accordingly, the Motion for Partial Summary.
Judgment is DENIED AS MOOT. For the same reason, the
Court OVERRULES AS MOOT Intervenors' Evidentiary
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Objections to Declaration of Richard Montevideo in Support
of Plaintiffs' Motion for Summary Adjudication of Issues,

and in Opposition to Defendants' Motion to Dismiss 21 and

Plaintiffs' Objections to *1160 Declaration of Anjali I.
Jaiswal and Exhibits.

21 Although the Montevideo Declaration relates both to
Plaintiffs' opposition to the Motion to Dismiss and
to Plaintiffs' Motion for Partial Summary Judgment,
Intervenors' objections to the Montevideo Declaration
are made in connection with their opposition to the
Motion for Partial Summary Judgment. Accordingly,
the Court considers their objections solely for that
purpose.

IV. CONCLUSION

Plaintiffs have no reason or right to be before this Court, at
least at this time. All of their claims are moot, meritless, or
unripe. Plaintiffs' challenges to the EPA Trash TMDLs were
quite obviously mooted out the minute that EPA approved
the State Trash TMDLs. Indeed, given that Plaintiffs readily
withdrew these challenges based solely on Defendants'
representations in their moving papers that the EPA Trash
TMDLs are void, (Pls.' Opp. Br. at 4 n. 6), the Court
wonders why Plaintiffs proceeded to file a lawsuit on this
basis. Plaintiffs' challenge to EPA's authority to approve the
State Trash TMDLs following its establishment of the EPA
Trash TMDLs and their challenge to the "de facto TMDL
procedure" are so patently meritless that the Court fails to
understand why Plaintiffs decided to assert these claims in
the first place. Finally, Plaintiffs' challenges to the "merits"
of the State Trash TMDLs may very well be valid, but in
the absence of any indication that they will suffer imminent
hardship, these claims are premature.

The Court does not suggest by any means that Plaintiffs
have acted in bad faith by continuing to prosecute this
action after EPA approved the State Trash TMDLs. But
after receiving Defendants' opening brief for their Motion to

Dismiss, Plaintiffs should have recognized that their claims
could not be maintained at present, if at all. The arguments
in their opposition brief appear to reflect more of a "win
at all costs" approach than considered judgment. And while
the Court does not doubt that Plaintiffs would appreciate
a judicial declaration as to the validity of the State Trash
TMDLs, the Court lacks jurisdiction to grant such relief
where Plaintiffs are not in jeopardy of imminent harm and
future events could obviate the controversy.

Accordingly,

IT IS HEREBY ORDERED THAT:

1 The Motion to Dismiss Second Amended Complaint
[Docket No. 18] is GRANTED, such that:

a. The First Claim for Relief in the Second Amended
Complaint for Injunctive and. Declaratory Relief is
DISMISSED, as follows:

i. The claim that EPA acted without authority and
acted arbitrarily and capriciously by establishing
the EPA Trash TMDLs prior to receiving for

review the State Trash TMDLs, (SAC 1111 78-79), is
DISMISSED WITHOUT LEAVE TO AMEND and
WITH PREJUDICE as moot and, thus, for lack of
subject matter jurisdiction;

ii. The claim that EPA acted without authority and
arbitrarily and capriciously by reviewing and approving

the State Trash TMDLs because EPA had already
established the EPA Trash TMDLs, (SAC 1111 80, 83),

is DISMISSED WITHOUT LEAVE TO AMEND and
WITH PREJUDICE for failure to state a claim upon
which relief can be granted;

iii. The claim that EPA acted arbitrarily and capriciously
and in excess of its jurisdiction with regard to the
manner by which it established the EPA Trash TMDLs,

(SAC ¶11 81-82), is DISMISSED WITHOUT LEAVE
TO AMEND and *7161 WITH PREJUDICE as moot
and, thus, for lack of subject matter jurisdiction;

iv. The claim that the collective actions of California and
EPA relating to issuance of the EPA Trash TMDLs
and subsequent approval of the State Trash TMDLs
constitute a "de facto TMDL procedure" that is arbitrary,

capricious, and contrary to law, (SAC IN 84-86), is
DISMISSED WITHOUT LEAVE TO AMEND and
WITH PREJUDICE for failure to state a claim upon
which relief can be granted;

v. The claim that EPA acted arbitrarily and capriciously
by approving the State Trash TMDLs because those
TMDLs were "patently defective" and established not
in accordance with the procedures of the CWA and
California law, (SAC ¶ 87), is DISMISSED WITHOUT
LEAVE TO AMEND in this action and WITHOUT
PREJUDICE as unripe and, thus, for lack of subject
matter jurisdiction;

wNe No claim to original
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b. The Second Claim for Relief in the Second Amended
Complaint for Injunctive and Declaratory Relief is
DISMISSED, as follows:

i. To the extent the Second Claim for Relief challenges
the validity of the EPA Trash TMDLs, the claim is
DISMISSED WITHOUT LEAVE TO AMEND and
WITH PREJUDICE as moot and, thus, for lack of
subject matter jurisdiction;

ii. To the extent the Second Claim for Relief challenges
the validity of the alleged de facto TMDL procedure, the

claim is DISMISSED WITHOUT LEAVE TO AMEND
and WITH PREJUDICE for failure to state a claim upon
which relief can be granted;

c. The Third Claim for Relief in the Second Amended
Complaint for Injunctive and Declaratory Relief is
DISMISSED on the same bases, and to the same extent,
as the First and Second Claims for Relief are dismissed,
given that the Third Claim for Relief is derivative of the
first two claims.

2. Plaintiffs' Motion for Summary Adjudication of Issues
[Docket No. 28] is DENIED AS MOOT.

End of Document

3. Plaintiffs' Objections to Declarations of David W. Smith
and Dennis Dickerson Offered by Defendants in Support
of Defendants' Motion to Dismiss Second Amended
Complaint [Docket No. 31] are OVERRULED on the
merits with respect to the objections under headings II.1
and 11.2 therein and OVERRULED AS MOOT with
respect to all remaining objections.

4. Intervenors' Evidentiary Objections to Declaration of
Richard Montevideo in Support of Plaintiffs' Motion
for Summary Adjudication of Issues, and in Opposition
to Defendants' Motion to Dismiss [Docket No. 43] are
OVERRULED AS MOOT.

5. Plaintiffs' Objections to Declaration of Anjali I. Jaiswal and
Exhibits [Docket No. 47] are OVERRULED AS MOOT.

IT IS FURTHER ORDERED THAT this action is
DISMISSED in its entirety. The Clerk shall enter judgment
in favor of defendants accordingly. All deadlines and events

presently calendared are VACATED. *1162 The Clerk shall
close the file and terminate any pending matters.

IT IS SO ORDERED.

© 2011 Thomson ReutQrs No can to original U.S. Government Works.

© 2011 Thomson Gover'.-
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David S. Beckman, Natural Resources Defense Council, Inc.,
Santa Monica, CA, for the defendants-intervenors-appellees.411 F.3d 1103

United States Court of Appeals,
Ninth Circuit.

CITY OF ARCADIA; City of Baldwin Park; City

of Bellflower; City of Cerritos; City of Commerce;

City of Diamond Bar; City of Downey; City of

Irwindale; City of Lawndale; City of Monrovia; City
of Montebello; City of Monterey Park; City of Pico

Rivera; City of Rosemead; City of San Gabriel; City

of Sante Fe Springs; City of Sierra Madre; City of

Signal Hill; City of South Pasadena; City of Vernon;

City of West Covina; City of Whither, a California

Municipal Corporation, Plaintiffs-Appellants,
v.

UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY; Christine Todd Whitman,

USEPA Administrator; Wayne Nastri, USEPA
Region IX Administrator, Defendants-Appellees,

Natural Resources Defense Council, Inc.;
Heal the Bay, Inc.; Santa Monica Baykeeper,

Inc., Defendants-Intervenors-Appellees.

No. 03-16309. Argued and Submitted
Feb. 10, 2005. Filed June 15, 2005.

Synopsis

Background: California cities sought review of decision of
Environmental Protection Agency (EPA) which established
a total maximum daily load (TMDL) that limited amount
of trash that could be discharged into Los Angeles River.
The United States District Court for the Northern District of
California, Saundra B. Armstrong, J., dismissed the claim.
Cities appealed.

Holding: The Court of Appeals, Canby, Circuit Judge, held
that EPA acted within the scope of its authority in approving
California's TMDL.

Affirmed.

Attorneys and Law Firms

*1104 Richard Montevideo, Terence J. Gallagher, Rutan &
Tucker, LLP, Costa Mesa, CA, for the plaintiffs-appellants.
John A. Bryson, Department of Justice, Washington, DC, for
the defendants-appellees.

201,

Appeal from the United States District Court for the Northern
District of California; Saundra B. Armstrong, District Judge,
Presiding. D.C. No. CV-02-05244-SBA.

Before: PREGERSON, CANBY, JR., and TALLMAN,
Circuit Judges.

Opinion

1105 CANBY, Circuit Judge:

Several municipalities in the Los Angeles area ("Cities")
challenge administrative actions taken by the Environmental
Protection Agency ("EPA") pursuant to section 303(d) of
the Clean Water Act, 33 U.S.C. § 1313(d). The EPA
established a total maximum daily load ("TMDL") that
limited the amount of trash that can be discharged into the
Los Angeles River. The EPA subsequently approved the
State of California's separately established TMDL, which
was deemed to supersede the federal standard. The Cities

challenge the EPA's authority to approve the State TMDL. 1
The district court dismissed this claim pursuant to rule 12(b)
(6) of the Federal Rules of Civil Procedure for failure to state a

claim upon which relief can be granted. We affirm because we
conclude that the Clean Water Act permits the EPA's action.

1 We address the other issues raised on appeal
in a separate, unpublished disposition filed

contemporaneously with this opinion.

I. Regulatory Background

In an effort "to restore and maintain the chemical, physical,
and biological integrity of the Nation's waters," Congress
enacted the Clean Water Act with the stated "goal that
the discharge of pollutants into the navigable waters be
eliminated by 1985." 33 U.S.C. § 1251(a), (a)(1).

The Clean Water Act offers two approaches for controlling
water pollution: technology-based regulations and water
quality standards. Technology-based regulations reduce
levels of pollution by requiring a discharger to make
equipment or process changes, without reference to the
effect on the receiving water. Water quality standards set
the permissible level of pollution in a specific body of
water without direct regulation of the individual sources of
pollution.
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The National Pollutant Discharge Elimination System
("NPDES") permit program governs implementation of both
technology-based requirements and water quality standards.
33 U.S.C. §§ 1311(b)(1)(C), 1342(a)(1); 40 C.F.R. §

122.44(a), (d)(1). An NPDES permit sets specific limits
that apply to individual polluters. Discharges from any
"point source" into the waters of the United States are
prohibited unless that discharge complies with the limits and
requirements of the NPDES permit. 33 U.S.C. §§ 1311(a),
1362(12), (14).

States are required to identify waters where technology-based

effluent limitations and other required controls fail to achieve
water quality standards. 33 U.S.C. § 1313(d); 40 C.F.R. §
130.7(b). This list of substandard waters is known as the
"303(d) list" (section 303 of the Clean Water Act having been
codified as section 1313). States are required to develop a
TMDL for each pollutant of concern. A TMDL is not self-
enforcing, but serves as an informational tool or goal for the
establishment of further pollution controls. See Pronsolino v.

Nastri, 291 F.3d 1123, 1128-29 (9th Cir.2002).

1 The EPA is required to approve or disapprove a State's
TMDL within thirty days of its submission: 33 U.S.C.
§ 1313(d)(2). If the EPA disapproves a State TMDL
submission, the EPA must issue its own within thirty days of

the disapproval. Id. The EPA is also under a mandatory duty
to establish a TMDL when a State fails over a long period of
time to submit a TMDL; this "prolonged" failure can amount
to the "constructive submission" of an inadequate TMDL,
thus triggering the EPA's duty to issue its own. *1106

See San Francisco BayKeeper v. Whitman, 297 F.3d 877,
880-84(9th Cir.2002).

II. Procedural History

In 1997, several environmental groups (including Heal the
Bay and Santa Monica BayKeeper) sued the EPA for failure
to satisfy its mandatory duty to establish a TMDL for the Los
Angeles region when California failed to do so. This litigation

resulted in the entry of a consent decree, which required
the establishment of TMDLs to account for all significant
sources of water pollution, including storm water and urban
runoff. The consent decree required EPA either to approve
a State-submitted TMDL for trash in the Los Angeles River
watershed by March 2001 or, if California failed to make
a timely submission, to establish the EPA's own TMDL by
March 2002.

California failed to submit a TMDL by March 2001, and
the EPA subsequently established its own trash TMDL
for the Los Angeles River in March 2002. Five months
later, California submitted a trash TMDL, and the EPA
subsequently approved it, causing it to supersede the EPA's
TMDL. It is this approval of California's superseding TMDL

that the Cities now challenge. 2

2 The Cities originally challenged the EPA's TMDL, but

that challenge was withdrawn as moot when it was made

clear that California's TMDL superseded and nullified
EPA's earlier TMDL.

The Cities brought this action in the United States District
Court for the Northern District of California. The Cities
claimed that the EPA lacked authority to approve the State
TMDL after having established its own TMDL. The district
court dismissed this challenge pursuant to Fed.R.Civ.P. 12(b)

(6) for failure to state a claim.

III. Discussion

2 We conclude that the EPA acted within the scope of
its statutory and regulatory authority in approving the State

TMDL. 3 Neither the Clean Water Act nor its implementing
regulations specify or imply that the EPA is barred from
approving a State submitted TMDL after the EPA has
established its own. See 33 U.S.C. § 1313(d); 40 C.F.R.
§ 130.7. In fact, the States are authorized to submit
waters identified and TMDLs "from time to time" and
the EPA is required either to approve or disapprove a
TMDL upon submission by a State. 33 U.S.C. § 1313(d)(2)
("The Administrator shall either approve or disapprove such
identification and load not later than thirty days after the date

of submission.").

3 We review de novo a dismissal for failure to state a
claim pursuant to rule 12(b)(6) of the Federal Rules of
Civil Procedure. Decker v. Advantage Fund, Ltd., 362

F.3d 593, 595-96 (9th Cir.2004). Dismissal is proper
when there is a "lack of a cognizable legal theory" to
support a claim. Balistreri v. Pacifica Police Dept, 901

F.2d 696, 699 (9th Cir.1988).

This plain reading of section 1313 is consistent with the basic

goals and policies that underlie the Clean Water Act-namely,
that States remain at the front line in combating pollution.
See 33 U.S.C. § 1251(b) ("It is the policy of the Congress to
recognize, preserve, and protect the primary responsibilities
and rights of States to prevent, reduce, and eliminate
pollution...."); 33 U.S.C. § 1370 (stating that "nothing in this

411- t" qD 2011 T i mon Reuters. No claim to iginal U.S. Govern
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chapter shall [ ] preclude or deny the right of any State or
political subdivision thereof ... to adopt or enforce [ ] any
standard or limitation respecting discharges of pollutants"
unless the standard is less stringent than an existing standard).
Even if the language of the statute were not clear, we
would uphold as reasonable the EPA's interpretation of the
Clean Water Act to require approval or '''.7107 disapproval
of California's TMDL. See Dioxin/Organochlorine Ctr. v.
Clarke, 57 F.3d 1517, 1525 (9th Cir.1995) ("A court should
accept the 'reasonable' interpretation of a statute chosen by an
administrative agency except when it is clearly contrary to the
intent of Congress.") (citing Chevron U.S.A., Inc. v. Natural
Res. Def. Council, 467 U.S. 837, 842-44, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984)).

The Cities' reliance on the "constructive submission" doctrine

is misplaced. It is certainly correct that a State's failure to
act may trigger the EPA's duty to establish a TMDL on its
own accord. Nothing in the constructive submission cases,
however, suggests that the establishment of a TMDL by the
EPA divests a State of the ability subsequently to submit a
TMDL on the same subject. See San Francisco BayKeeper,
297 F.3d at 881-83 (discussing the constructive submission
doctrine). Nor does anything in section 1313 suggest that
the EPA is powerless to approve such a submission. See 33
U.S.C. § 1313.

End of Document

The Cities also argue that the duplicative TMDL process
violates public policy. There is no legal support for this
argument. The potential for action on both the state and
federal level inheres in the structure of the statutory scheme.
So long as the State does not attempt to adopt more lenient
pollution control measures than those already in place under

---th-e-Act,--the Clean Water Act does not prohibit state action.
See 33 U.S.C. § 1370.

IV. Conclusion

The EPA acted within its authority in approving California's
TMDL despite EPA's earlier promulgation of its own
TMDL when California originally failed to make a timely
submission. We therefore reject the Cities' challenge to this
EPA action. By contemporaneous memorandum disposition,
we have rejected the Cities' other claims against the EPA. We
therefore affirm the judgment of the district court dismissing
the Cities' action.

AFFIRMED.

Parallel Citations

60 ERC 1674, 35 Envtl. L. Rep. 20,122, 05 Cal. Daily Op.
Serv. 5144, 2005 Daily Journal D.A.R. 7066

(K,") 2011 Thomson Reuter. No claim to original U.S. Government Works.
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446 F.3d 140
United States Court of Appeals,

District of Columbia Circuit.

FRIENDS OF THE EARTH, INC., Appellant
v.

ENVIRONMENTAL PROTECTION

AGENCY, et al., Appellees.

No. 05-5015. Argued March 2,
2006. Decided April 25, 2006.

Synopsis

John A. Bryson, Attorney, U.S. Department of Justice, argued

the cause for federal appellees. With him on the brief were
Greer S. Goldman, Attorney, and James H. Curtin and
Stefania D. Shamet, Counsels, U.S. Environmental Protection
Agency.

David E. Evans argued the cause for appellee District of

Background: Environmental group petitioned for review
of decision of Environmental Protection Agency (EPA)
to approve certain total maximum daily loads (TMDLs)
for pollutants discharged into river, alleging that disputed
TMDLs, which did not limit daily discharges, violated Clean

Water Act (CWA) and implementing regulations. The Court
of Appeals, 333 F.3d 184, dismissed petitions and transferred

case. The United States District Court for the District of
Columbia, 346 F.Supp.2d 182, granted EPA's motion for
summary judgment. Environmental group appealed.

Holdings: The Court of Appeals, Tatel, Circuit Judge, held
that:

1 CWA unambiguously required establishment of daily loads,
and therefore EPA could not approve seasonal or annual
loads;

2 EPA could not avoid literal interpretation of statutory term
"daily" on grounds of absurdity;

3 purported tension between Combined Sewer Overflow
Control (CSO) Policy and TMDLs did not provide basis for
interpreting "daily" to mean timeframe other than daily; and
4 District of Columbia's recent revisions to water quality
standards for river did not render action moot.

Reversed and remanded with instructions.

*142 Appeal from the United States District Court for the
District of Columbia (No. 04cv00092).

Attorneys and Law Firms

Howard I. Fox argued the cause and filed the briefs for
appellant.

Columbia Water and Sewer Authority. With him on the brief
was Stewart T. Leeth.

F. Paul Calamita, John A. Sheehan, and Alexandra Dapolito
Dunn were on the brief for amici curiae Combined Sewer
Overflow Partnership and National Association of Clean
Water Act Agencies in support of appellees.

Before: TATEL, BROWN, and GRIFFITH, Circuit Judges.

Opinion

TATEL, Circuit Judge.

**3 This case poses the question whether the word "daily,"
as used in the Clean Water Act, is sufficiently pliant to
mean a measure of time other than daily. Specifically,
the Environmental Protection Agency (EPA) takes the
position that Congress, in requiring the establishment of
"total maximum daily loads" to cap effluent discharges of
"suitable" pollutants into highly polluted waters, left room
for EPA to establish seasonal or annual loads for those
same pollutants. The district court found EPA's contextual
and policy arguments sufficiently persuasive to disregard the
plain meaning of "daily," but we do not. Daily means daily,
nothing else. If EPA believes using daily loads for certain
types of pollutants has undesirable consequences, then it
must either amend its regulation designating all pollutants as
"suitable" for daily loads or take its concerns to Congress. We

therefore reverse and remand with instructions to vacate the
non-daily "daily" loads.

I.

Flowing from Maryland through the northeast and southeast
quadrants of Washington, D.C. and a stone's throw away
from the site for the Washington Nationals' new stadium,
the Anacostia River has "the dubious distinction of being
one of the ten most polluted rivers in the country." Kingman
Park Civic Ass'n v. EPA, 84 F.Supp.2d 1, 4 (D.D.C.1999).
As such, it falls far short of meeting water quality standards
set pursuant to the Clean Water Act (CWA) and designed
to protect designated recreational uses like fishing and
swimming. 33 U.S.C. § 1311(b)(1)(C) (mandating the
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achievement of water quality standards); 47 D.C.Reg. 284,
284-85 (Jan. 21, 2000) (to be codified at D.C. Mun. Regs.,
tit. 21, § 1101.1) (establishing water quality standards **4
*143 based on use's including "primary contact recreation"

and "consumption of fish & shellfish").

For bodies of water, like the Anacostia River, that fail to meet
applicable water quality standards, the CWA requires states
(defined by the Act to include the District of Columbia, 33
U.S.C. § 1362(3)) to establish a "total maximum daily load,"

or TMDL,

for those pollutants which the Administrator identifies ... as

suitable for such calculation. Such load shall be established

at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin
of safety which takes into account any lack of knowledge
concerning the relationship between effluent limitations
and water quality.

Id. § 1313(d)(1)(C). In 1978, EPA issued a regulation
deeming "[alit pollutants ... suitable for the calculation of
total maximum daily loads." Total Maximum Daily Loads
Under Clean Water Act, 43 Fed.Reg. 60,662, 60,665 (Dec. 28,
1978) (emphasis added). This regulation remains unchanged

today.

Once approved by EPA, TMDLs must be incorporated into
permits allocating effluent discharges among all pollution
sources, including point sources (like factories) and non-point
sources (like storm-water run -off). See 33 U.S.C. § 1342(a)(1)

(authorizing EPA to issue effluent discharge permits "upon
condition that such discharge will meet ... [among other
requirements] all applicable requirements under section[ ]
1311"); id. § 13 fl(b)(1)(C) (mandating the achievement of
"any more stringent limitation, including those necessary to
meet water quality standards"); see also 40 C.F.R. § 122.44(d)
(1)(vii)(B) (requiring permitting authority to set effluent
limits "consistent with the assumptions and requirements of
any available wasteload allocation foi the discharge prepared

by the State and apprOved by EPA"). If pollution loads stay
below the applicable TMDLs for a given body of water, then

in theory the body of water should achieve its water quality
standards.

This case arises from the violation of two of the Anacostia's
key water quality standards. First, because the river contains
many biochemical pollutants that consume oxygen, its
dissolved oxygen level has sunk below the applicable water
quality standard, putting the river's aquatic life at risk of
suffocation. Second, the river is murkier than the applicable

turbidity standard allows, stunting the growth of plants that
rely on sunlight and impairing recreational use.

To remedy these violations, EPA approved one TMDL
limiting the annual discharge of oxygen-depleting pollutants,

and a second limiting the seasonal discharge of pollutants
contributing to turbidity. See Letter from Rebecca Hamner,
Dir., Water Prot. Div., EPA, to James R. Collier, Chief,
Bureau of Envtl. Quality (Dec. 14, 2001) (oxygen-depleting
substances); EPA, Total Suspended Solids, Total Maximum
Daily Loads for the Anacostia River, D.C. (Mar.2002) (total
suspended solids). Neither TMDL limited daily discharges.

Appellant Friends of the Earth (FoE) petitioned this court for

review of the TMDL approvals, arguing (among other things)
that the CWA requires the establishment of "total maximum
daily loads," not seasonal or annual loads. Concluding that
we lacked subject matter jurisdiction, we transferred the case
to the U.S. District Court, Friends of the Earth v. EPA,
333 F.3d 184 (D.C.Cir.2003), which granted EPA's motion
for summary judgment, Friends of the Earth v. EPA, 346
F.Supp.2d 182 (D.D.C.2004). The court held that "the text of

the CWA does not **5 *144 reveal a clear congressional
intent to require EPA to calculate only daily TMDLs," id.
at 189, found EPA's resolution of the resulting ambiguity
reasonable, and concluded that the TMDL approvals were
neither arbitrary nor capricious. This appeal followed.

II.

1 2 Because Congress has charged EPA with the CWA's
implementation, we review the agency's interpretation of the
phrase "total maximum daily load" under Chevron U.S.A.
Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837, 842-43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). See
Natural Res. Def Council, Inc. v. EPA, 859 F.2d 156, 202
(D.C.Cif.1988) (applying Chevron to EPA's interpretation of
the CWA). Critically, if "Congress has directly spoken to the
precise question at issue ..., that is the end of the matter."
Chevron, 467 U.S. at 842-43, 104 S.Ct. 2778. So here.

3 We begin, as always, with the statute's language. For
waters that fail to achieve, water quality standards, see 33
U.S.C. § 1313(d)(1)(A), the CWA provides that "[e]ach state
shall establish ... the total maximum daily load, for those
pollutants which the Administrator identifies ... as suitable
for such calculation," id § 1313(d)(1)(C) (emphasis added).
Because EPA has found "[a]ll pollutants ... suitable for the
calculation of total maximum daily loads," 43 Fed.Reg. at
60,665, it follows that the CWA requires the District of

ext (1', 2 mson Reuters. No clai I to original U Works.
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Columbia to establish a "total maximum daily load" for each
pollutant that contributes to the Anacostia's violation of the
dissolved oxygen and turbidity standards.

53 A.L.R. Fed. 2d 577

4 Nothing in this language even hints at the possibility
that EPA can approve total maximum "seasonal" or "annual"
loads. The law says "daily." We see nothing ambiguous about

this command. "Daily" connotes "every-day7' See Webster's
Third New International Dictionary 570 (1993) (defining
"daily" to mean "occurring or being made, done, or acted
upon every day"). Doctors making daily rounds would be
of little use to their patients if they appeared seasonally or
annually. And no one thinks of "[g]ive us this day our daily
bread" as a prayer for sustenance on a seasonal or annual
basis. Matthew 6:11 (King James).

When asked at oral argument how Congress could have
spoken more clearly, EPA's counsel responded that "oneway
it could do that ... is to say that the ... total maximum daily
load shall be expressed as a quantity per day or average per
day or something like that." Tr. of Oral Arg. at 19. But a
load expressed as a quantity per day is no different from a

daily load, and we have never held that Congress must repeat

itself or use extraneous words before we acknowledge its
unambiguous intent. See New York v. EPA, 443 F.3d 880,
883 (D.C.Cir.2006) (refusing to require Congress "to use
superfluous words"). If Congress wanted seasonal or annual
loads, it could easily have authorized them by calling for
"total maximum daily, seasonal, or annual loads.'.' Or by
providing for the establishment of "total maximum loads,"
Congress could have left a gap for EPA to fill. Instead,
Congress specified "total maximum daily loads." We cannot
imagine a clearer expression of intent.

EPA urges us to read the phrase in context, emphasizing
that TMDLs must "be established at a level necessary to
implement the applicable water quality standards." 33 U.S.C.

§ 1313(d)(1)(C). According to EPA, "[t]hat Congress took
the step of elaborating on what a TMDL should be is a
strong indication that it was not using the word 'daily' as the
exclusive **6 *145 expression of its intent on the question
of how a TMDL should be established." Fed. Appellees' Br.
26-27. This cannot be right. As written, the statute requires
states to establish daily loads that also meet applicable water
quality standards. The existence of two conditions does not
authorize EPA to disregard one of them.

As additional context-albeit context appearing nowhere
in the TMDL approvals themselves-EPA tells us that
some pollutants are poorly suited to daily load regulation.

Discharges of such pollutants, EPA explains, might not
immediately affect water quality, but could instead inflict
environmental damage over a longer period. For example,
oxygen-demanding pollutants could deplete dissolved
oxygen quite slowly, perhaps over the course of an entire
year. Similarly, turbidity-increasing pollutants could impede

plant growth if they block sunlight over the course of_..
a growing season. In EPA's view, bodies of water can
therefore sometimes tolerate large one-day discharges of
certain pollutants without violating water quality standards
or causing undue environmental harm, so long as seasonal or
annual discharges remain relatiVely low. According to EPA,
the many ways in which pollutants damage the environment
call for a more flexible understanding of "daily."

5 Even if we assume the validity of this argument, EPA
must address it to Congress, which, by using the word
"daily," settled the question of what period a "total maximum
load" should cover. EPA may not "avoid the Congressional
intent clearly expressed in the text simply by asserting
that its preferred approach would be better policy." Engine
Mfrs. Ass'n v. EPA, 88 F.3d 1075, 1089 (D.C.Cir.1996).
The agency's claim might have more force if, for some
class of pollutants, daily load limits conflicted with the
requirement that TMDLs "implement the applicable water
quality standards." 33 U.S.C. § 1313(d)(1)(C). But all water
bodies can achieve water quality standards if their TMDLs
are set low enough-if all else fails, they can be set to zero-and

the two requirements therefore never conflict with each other.

6 Nor can we set aside a statute's plain language
simply because the agency thinks it leads to undesirable
consequences in some applications. We made this abundantly
clear in Sierra Club v. EPA, 294 F.3d 155 (D.C.Cir.2002),
where EPA took a strikingly similar position to the one it
advances here. There, we considered a challenge to EPA's
extension of the District of Columbia's attainment deadline
for achieving the Clean Air Act's ozone standards. Id. at
158. Justifying the extension, EPA asserted that because the
District's ozone pollution came entirely from upwind states,
holding the District to a strict statutory deadline would be
unnecessarily punitive and run counter to the Act's purposes.
Id. at 160. "[A]s a matter of logic and statutory structure,"
EPA argued, "Congress almost surely could not have meant
to require the Agency to treat the Washington Areaas one of
severe nonattainment merely because its attainment has been
temporarily stalled due to transported pollution." Id. at 161
(internal quotation marks and citations omitted).

Roundly rejecting this argument, we explained:
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The most reliable guide to congressional intent is the
legislation the Congress enacted and, as we have seen, the
Act itself reveals no intention to allow for an extension in
circumstances like those affecting the Washington Area.
Similarly, it is of no moment that the extension may
be, as the Agency claims, "a reasonable accommodation
of ... the statutory attaimnent date and interstate transport
**7, *146 provisions"; it is not the accommodation the

Congress made.
Id. (omission in original). Here, as in Sierra Club, EPA
advances a reasonable policy justification for deviating from
an environmental statute's plain language. Our answer is the
same: "[t]he most reliable guide to congressional intent is the
legislation the Congress enacted." Id. Just as EPA may not
extend a deadline in contravention of a plain congressional
mandate, the agency may not fulfill its obligation to establish

daily loads by approving non-daily loads, whatever the
wisdom of that "accommodation."

We have even less sympathy for EPA's argument given
that the agency's predicament is largely of its own

creation. The CWA requires the establishment of TMDLs
only for "suitable" pollutants, 33 U.S.C. § 1313(d)(1)

(C), and although a 1978 EPA regulation provides that
"[a]ll pollutants ... are suitable for the calculation of
total maximum daily loads," 43 Fed.Reg. at 60,665, EPA
conceded at oral argument that nothing forecloses the agency
from reconsidering that position. Given that EPA's entire
justification for establishing non-daily loads is that certain
pollutants are unsuitable for daily load limits, we are at a loss

as to why it neglected this straightforward regulatory fix in
favor of the tortured argument that "daily" means something
other than daily. At any rate, EPA can change its regulation;
we cannot rewrite the Clean Water Act.

7 8 - As a fallback, EPA asks us to adopt the reasoning
in Natural Resources Defense Council, Inc. v. Muszynsld,
268 F.3d 91 (2d Cir.2001), in which the Second Circuit
held that reading "daily" to mean daily would be "absurd,
especially given that for some pollutants, effective regulation
may best occur by some other periodic measure than a diurnal

one." Id. at 99. In this circuit, however, agencies seeking
to demonstrate absurdity have an exceptionally high burden:
"for the EPA to avoid a literal interpretation ..., it must show
either that, as a matter of historical fact, Congress did not
mean what it appears to have said, or that, as a matter of
logic and statutory structure, it almost surely could not have
meant it." Engine Mfrs. ilss'n, 88 F.3d at 1089. Here, EPA has

failed to make such a showing for a simple reason: as counsel

conceded at oral argument, establishing daily loads makes
perfect sense for many pollutants. Given this concession, we
see no way to conclude that "as a natter of logic and statutory
structure, [Congress] almost surely could not have meant" to

require daily loads.

9 We next consider the argument raised by intervenor
District of Columbia Water and Sewer Authority (WASA),
which operates sewers and wastewater treatment facilities
in the District. As background, WASA explains that, as
in may older municipalities, part of the District has a
"combined sewer system" in which stonnwater and sewage
travel through the same pipes to the same treatment plants.
While this system effectively minimizes pollution discharges
most of the time, heavy storms cause it to overflow. When that

happens, as it does with some regularity in the District, raw
sewage spills from the overtaxed sewer system into nearby
waters, including the Anacostia River.

Acknowledging that combined sewer systems pose delicate
water quality problems, Congress amended the CWA in
2000 to provide that every permit issued "for a discharge
from a municipal combined storin and sanitary sewer shall
conform to the Combined Sewer Overflow Control Policy
[CSO Policy] signed by the Administrator on April 11,
1994." Consolidated Appropriations Act, 2001, Pub.L. No.
106-554, app. D § 112(a) (2000), 114 Stat. **8 *147

2763, 2763A-224 (codified at 33 U.S.C. § 1342(q)). The CSO

Policy, in turn, represents EPA's effort to guide municipalities
seeking to minimize effluent discharge from their existing
sewage infrastructure. To that end, the CSO Policy requires
municipalities with combined sewer systems to develop long-

term control plans reflecting hard-nosed assessments of cost-
effective ways to regulate overflow discharges. Combined
Sewer Overflow (CSO) Control Policy, 59 Fed.Reg. 18,688,

18,691-94 (Apr. 19, 1994). The CSO Policy explicitly
"recognizes the site-specific nature of [combined sewer
overflows] and their impacts and provides the necessary
flexibility to tailor controls to local situations. Major elements

of the Policy ensure that CSO controls are cost effective and
meet the objectives and requirements of the CWA." Id. at
18,688.

As WASA sees it, the tension between the CSO Policy's
flexible approach and the rigid mandates imposed by daily
loads forms part of the context within which we must interpret

the word "daily." Indeed, WASA asserts, insisting on daily
loads would require the "complete separation" of the, sewer
system-that is, the prohibitively expensive construction of
independent stormwater and sewage pipes. WASA Br. 22

wNe, ' 2011 Thomson R4, Government Works. 4
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(emphasis omitted). It is for this reason that WASA, like
EPA, urges us to interpret the word "daily" more flexibly than
normally permitted in the English language.

10 WASA's argument suffers from at least three defects.
First, we fail to see the relevance of the 106th Congress's
opinion about what the 92nd Congress meant by "daily."
While-we-agree-that we mustread-the phrase "total maximum
daily load" in context, see FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 132-33, 120 S.Ct. 1291, 146
L.Ed.2d 121 (2000), the context here is the Clean Water
Act Amendments of 1972, Pub.L. No. 92-500, 86 Stat.
816, not amendments enacted almost three decades later.
"[P]ost-enactment legislative history," after all, "is not only
oxymoronic but inherently entitled to little weight." Cobell
v. Norton, 428 F.3d 1070, 1075 (D.C.Cir.2005); see also
United States v. Price, 361 U.S. 304, 313, 80 S.Ct. 326, 4
L.Ed.2d 334 (1960) (holding that "the views of a subsequent
Congress form a hazardous basis for inferring the intent
of an earlier one"). Second, the tension between the CSO
Policy's flexibility and the perceived rigidity of daily loads
exists only if daily loads must of necessity be set so low
that any storm-event discharge would violate them-a premise
unsupported anywhere in the record. And third, even if the
record did support the premise, nothing in the CSO Policy
validates interpreting "daily" to mean something other than
daily. Quite to the contrary, the policy expressly states that
following it must "ultimately result in compliance with the
requirements of the CWA," 59 Fed.Reg. at 18,691, and one
of those requirements is establishing daily loads for waters
failing to meet water quality standards.

11 12 We come next to EPA's last-ditch contention-
raised only the day before oral argument-that the District of
Columbia's recent revisions to the Anacostia's water quality
standards moot this case. See 52 D.C.Reg. 9621, 9628-29
(Oct. 28, 2005) (to be codified at D.C. Mun. Regs., tit. 21,
§ 1104.8). Both WASA and FoE disagree, as do we. The
TMDLs at issue here have never been repealed or superseded,
and EPA regulations require discharge permits to incorporate

effluent limitations "consistent with the assumptions and
requirements of any available wasteload allocation for the
discharge prepared by the State and approved by EPA"
pursuant to its authority to approve TMDLs. 40 C.F.R. §
122.44(d)(1)(vii)(B) * *9 *148 (emphasis added). Because
we assume agencies follow their own regulations, see Citizens

to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415,
91 S.Ct. 814, 28 L.Ed.2d 136 (1971) (agencies are "entitled
to a presumption of regularity"), the case is hardly moot.

For the foregoing reasons, we remand to the district court
with instructions to vacate EPA's approvals. See 5 U.S.C.
§ 706(2) (providing that "the reviewing court shall ...

hold unlawfuLancLset_aside agencyaction,findingsand---
conclusions found to be ... arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law").
In doing so, we recognize that neither FoE nor EPA wants
the Anacostia River to go without dissolved oxygen and
turbidity TMDLs. The district court retains some remedial
discretion, however, and the parties may move to stay the
district court's order on remand to give either the District
of Columbia a reasonable opportunity to establish daily load
limits or EPA a chance to amend its regulation declaring
"all pollutants ... suitable" for daily loads. See Cement. Kiln
Recycling Coal. v. EPA, 255 F.3d 855, 872 (D.C.Cir.2001)
( "Because this decision leaves EPA without standards
regulating [hazardous waste conductor] emissions, EPA ...

may file a motion to delay issuance of the mandate to
request either that the current standards remain in place or
that EPA be allowed reasonable time to develop interim
standards."); Nat'l Treasury Employees Union v. Horner,.
854 F.2d 490, 501 (D.C.Cir.1988) ("Because we are not
in the best position to determine the shortest reasonable
timetable ..., we remand the case for [the] district court
to establish, in consultation with the parties, an expedited
schedule for further rulemaking proceedings consistent with
this opinion."); Kristina Daugirdas, Note, Evaluating Remand
Without Vacatur, 80 N.Y.U. L.Rev. 278, 307 & n.141 (2005)
(recommending as a remedial option. "vacating the agency
rules upon remand, but delaying issuance of the mandate for
a limited period of time"). The merits of any such motion are
of course the district court's to evaluate.

IV.

To sum up, nothing in this record tempts us to substitute
EPA's policy preference for the CWA's plain language. While
Congress almost assuredly never considered combined sewer
systems when enacting the CWA, it spoke unambiguously in
requiring daily loads. If adherence to this mandate leads to
unintended consequences for water quality or for municipal
pocketbooks, interested parties should direct their concerns
to EPA or to Congress, either of which can take steps to
mitigate any fallout from the CWA's unambiguous directive.
We, however, have no such authority.

2011 Thanison Reute:
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So ordered.

End of Document

Parallel Citations
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91 F.3d 1345
United States Court of Appeals,

Ninth Circuit.

IDAHO CONSERVATION LEAGUE; and The
Wilderness Society, Plaintiffs7.Appellants,

v.

Jack Ward THOMAS, in his official capacity as
Chief of the United States Forest Service; Dan

Glickman, in his official capacity as Secretary of
the U.S. Department of Agriculture; and United

States Forest Service, an agency of the U.S.
Department of Agriculture, Defendants-Appellees,

and
Intermountain Forest Industry

Association, Intervenor-Appellee.

No. 95-36293. Argued and Submitted
May 10, 1996. Decided Aug. 6, 1996.

Environmental groups brought action pursuant to Emergency
Supplemental Appropriations for Disaster Relief and
Rescissions Act, challenging Forest Service's decision to
proceed with timber salvage sale as component of wildfire
recovery project. The United States District Court for .the
District of Idaho, Edward J. Lodge, Chief Judge, 917 F. Supp.

1458, granted summary judgment in favor of chief of Forest
Service, and granted defense motion to strike documents.
Environmental groups appealed. The Court of Appeals,
Leavy, Circuit Judge, held that: (1) Forest Service did not act
arbitrarily or capriciously in deciding to proceed with sale;
(2) Rescissions Act does not require Secretary of Agriculture

to personally authorize salvage timber sales; and (3) district
court did not abuse its discretion in striking documents which

were authored by agencies other than Forest Service and
which were not sent or released to Service.

Affirmed.

Attorneys and Law Firms

*1346 Kristen L. Boyles, Sierra Club Legal Defense Fund,
Seattle, Washington, for the plaintiffs-appellants.

Monica P. Medina, Environmental & Natural Resources
Division, United States Depaitment of Justice, Washington,
D.C., for the defendants-appellees.

Bruce M. Smith, Rosholt, Robertson & Tucker, Boise, Idaho,
for the defendant-intervenor-appellee.

Appeal from the United States District Court for the District
of Idaho, Edward J. Lodge, District Judge, Presiding. D.C.
No. CV-95-00425-EJL.

Before: LAY, *FERGUSON, and LEAVY, Circuit Judges.

The Honorable Donald P. Lay, Senior United States
Circuit Judge for the Eighth Circuit, sitting by
designation.

Opinion

LEAVY, Circuit Judge:

OVERVIEW

The Idaho Conservation League and The Wilderness Society
(ICL) appeal from the district court's summary judgment
in favor of Jack Ward Thomas, Chief of the United States
Forest Service, in its action seeking a permanent injunction
preventing the Forest Service from proceeding with the
Thunderbolt timber salvage sale. We affirm the judgment of
the district court.

*1347 FACTS AND PRIOR PROCEEDINGS

The Thunderbolt timber salvage sale is located in the
South Fork Salmon River (SFSR) drainage in the Boise
and Payette National Forests in central Idaho. Historically,
the river was the single largest producer of spring/sutnmer
chinook in the Columbia River Basin. However, since
the 1950s, the drainage has suffered severe erosion and
stream sedimentation caused by mining, grazing, logging,
and associated road building. This degradation has been
exacerbated by the geological formation underlying the
drainage, the Idaho Batholith, which is characterized by
steep, highly dissected topography and shallow soils. As
a consequence, the spring/summer chinook population has
suffered a drastic decline.

State and federal agencies took action to correct the problems
in the SFSR. In the late 1980s, the Forest Service convened
a group of scientists, timber industry officials, federal and
state agencies, Indian tribes, and environmental organizations

to develop a management plan for the SFSR. The group
developed a set of management guidelines (South Fork
Guidelines) which the Forest Service incorporated into
the Payette and Boise National Forest Land Resource
Management Plans (LRMPs) in 1988 and 1990, respectively.

(::D 2011 Ti
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The South Fork Guidelines established an interim fine
sediment objective with a goal of fishable populations by
1997 and set forth an aggressive restoration and monitoring
program. Under the guidelines, any new major land-
disturbing actions are prohibited until restoration actions have
improved in-river conditions. The guidelines also considered

the effects of fire and the appropriate response:

Impacts from a fire, or other natural events may be
unavoidable and stabilizing the source of natural disturbance

is not always biologically desirable for aquatic ecosystems.
More important is maintaining natural stream dynamics.

The SFSR was identified as a Stream Segment of Concern
by the Idaho Division of Environmental Quality. This
designation occurred because the beneficial uses of sahnonid
spawning and cold water biota were impaired by poor water
quality. In a related action, the SFSR was designated as
Water Quality Limited under § 303(d) of the Clean Water Act

because it failedto meet water quality standards. In 1992 the
Environmental Protection Agency (EPA) set Total Maximum

Daily Loads (TMDLs), which limit sediment discharges into
the South Fork Salmon River. The purpose of the TMDL is to

improve spawning and rearing habitat by reducing sediment
load caused by human activities. The TMDL sets a goal of
25% reduction in the sediment load attributable to human
activities.

The Snake River spring/summer chinook sahnon was listed
under the Endangered Species Act as a threatened species
in 1992, and subsequently listed to endangered in 1994.
The South Fork Salmon River provides critical habitat, as
designated by the National Marine Fisheries Service (NMFS),

for the Snake River spring/summer chinook.

In 1994 wildfires burned over 150,000 acres in the SFSR
drainage. In particular, the Thunderbolt wildfire binned
18,827 acres. According to the Forest Service, the magnitude

and extent of the wildfires experienced in the summer of 1994

were significantly greater than what they had anticipated.

The Forest Service initiated an assessment of effects of the
fires and possible responses, and proposed the Thunderbolt
Wildfire Recovery. Project, which includes the Thunderbolt
timber salvage sale. The purpose of the Thunderbolt sale is:

to improve the long term fish habitat, rehabilitate existing
sediment sources, improve hydrologic conditions of affected

watershed, protect long term soil productivity, promote
revegetation of trees on burned acres, and recover the

economic value of dead and imminently dead trees as a means

of financing the ecosystem restoration and sediment reduction

projects.

In March of 1995, the Forest Service issued its Draft
Environmental Impact Statement (DEIS) and biological
assessment for endangered species of fish and wildlife, as

*1348 required by 1 Section 7 of the Endangered Species
Act (ESA), 16 U.S.C. § 1536(a)(2). The response of other
state and federal agencies to the proposed salvage was almost
uniformly negative. As stated by the district court in its
thorough memorandum decision and order:

1 The Rescissions Act, which superceded these laws for

timber salvage sales, was not signed into law until July

25, 1995.

The Project's proposed alternative, particularly the

component that proposed the Salvage Sale to finance recovery

actions, drew harsh and substantial criticism from the
other federal agencies having jurisdiction over the resource:
the Environmental Protection Agency (EPA), the National
Marine Fisheries Service (NMFS), and the. U.S. Fish and
Wildlife Service (USFWS) and the Idaho Department of Fish

and Game. In the unanimous opinion of these agencies, the
environmental risks posed by using salvage logging to finance
restoration projects were too great to render the Project
acceptable.

The EPA recommended against the Project, noting that the
proposed action was inconsistent with collective agency
decisions and resource protection goals for the South Fork
Salmon River watershed. The EPA concluded that the logging

sale would further aggravate the already critically degraded
habitat for threatened salmon. NMFS also strongly opposed
the Project, concluding that the Recovery Project, and the
logging activity in particular, will likely jeopardize the
continued existence of the endangered salmon and will likely

result in the destruction or adverse modification of their
critical habitat. The USFWS similarly opposed the salvage
sale on the ground that it would likely result in adverse
impacts to fish and wildlife. The USFWS opined that the
proposed salvage actions would generate additional sediment
in the already-impacted watershed, negating or delaying the
benefits from the restoration actions. The Idaho Department
of Fish and Game also criticized the proposal to use logging

to fund restoration projects.

Idaho Conservation League v. Thomas, 917 F.Supp. 1458,

1461-62 (D.Idaho 1995).

WestiaWN © 201 1 f1omson Reuters. No cl irr1 io toriginal U.S. Government Vtiorks,

Received
July 29, 2011
commission on
state mandates

925



Idaho Conservation League v, Thomas, 91 F.3d 1345 (1996)

26 Envtl. L. Rep. 21,650, 96 Cal. Daily Op. Serv. 5822, 96 Daily Journal D.A.R. 9501

The Forest Service considered and responded to the concerns
expressed by these agencies, particularly EPA and NMFS.

In addition, the Forest Service convened a panel2 of its
own experts to "review the scientific merit of the material
presented on sediment yield, sediment routing, and fisheries
habitat" in the DEIS. While the panel concluded that the
Forest Service used "the best analytical methods available
for estimating erosion and sediment delivery," the panel
was "unable to conclude that the analysis performed could
support the conclusion of long term improvement in the
spawning and rearing habitat of anadromous fish," and made

recommendations for improving the analysis.

2 According to the district court, a federal interagency
science panel met first to review the science applied
in the soil and fisheries analysis. This panel could not
reach a consensus. Id. at 1462 n. 4.

The Forest Service responded to the panel's recommendations

and revised its DEIS (as reflected in the FEIS) to incorporate
the additional data and analysis suggested. The panel
reviewed the changes and, on. September 1, 1995, concluded

in a memorandum that the revisions in the FEIS responded to
its major recommendations.

On September 12, 1995, the Forest Service released its
FEIS. On October 5, 1995, the Forest Service issued its
record of decision (ROD), stating that it planned to proceed
with the Thunderbolt sale under a modified version of
the recommended sale. On October 13, 1995, the Forest
Service advertised the Thunderbolt sale. As required by §
2001(f)(1) of the Rescissions Act, Pub.L. No. 104-19, 1995
U.S.C.C.A.N. 109 Stat. 240, 241 (to be codified at 16 U.S.C.
§ 1611 Note), ICL filed its challenge to the Thunderbolt
sale with the district court within 15 days of its initial
advertisement. On December 11, 1995, within the 45 day
time period mandated by § 200 1 (f)(5) of the Rescissions
Act, the district court denied ICL's motion for summary
judgment and injunctive relief, granted the Forest Service's
motion for summary judgment and granted in part and denied
in part the Forest Service's motion to strike *1349 certain
exhibits submitted by ICL. The district court reviewed the
record under the arbitrary and capricious standard mandated
by § 2001(f)(4) of the Rescissions Act and found that (1)
"notwithstanding substantial interagency disagreement, the
Forest Service was entitled to rely on the opinions and
analysis of its own experts;" (2) the fires of 1994 caused
a changed circumstance which justified the Forest Service's
decision to alter its management of the South Forest Salmon

7;11 Tho,

River; and (3) the sale, together with other funds, would raise

enough money to fund restoration projects. The district court
also ruled as a matter of law that Secretary Glickman didnot
have to personally authorize the Thunderbolt salvage sale,
and the district court struck several exhibits that ICL argued
should have been part of the record. ICL timely appealed.

ANALYSIS

On appeal ICL makes two arguments: (1) the Forest Service

acted arbitrarily and capriciously in deciding to proceed
with the Thunderbolt sale because the sale was against
overwhelming expert agency opposition, was in contradiction
of long-standing Forest Service policy, and the purpose of the
sale-to raise money for restoration projects-would not be met;
and (2) the Forest Service violated Section 2001(c)(1)(A) of

the Rescissions Act because the Secretary of Agriculture had
no role in the decision to proceed with the sale. ICL also
contends that the district court erred in striking the exhibits
from consideration when it ruled on the motion for summary
judgment.

I. Arbitrary and Capricious Review.

1 While we review a grant of summary judgment de novo,
Warren v. City of Carlsbad, 58 F.3d 439, 441 (9th Cir.1995),

in Inland Empire Public Lands Council v. Glickman, 88 F.3d
697 (9th Cir.1996) we set forth the applicable standard of
review under the Rescissions Act:

The Rescissions Act provides for extremely limited judicial
review.... Review of salvage timber sales is ... limited in that
(1) review is based on the administrative record only; (2) the
standard of review is arbitrary and capricious or otherwise
not in accordance with applicable law; and (3) the sale is
not subject to any federal environmental or natural resources
laws. Id. at 701 (quotations and citations omitted).

2 Applying this standard of review, we conclude that the
Forest Service did not act arbitrarily or capriciously when it
decided to proceed with the Thunderbolt salvage sale. We
agree with the district, court's findings, that, first:

the Forest Service clearly was entitled to rely on the opinions
and studies of its own experts. While it properly considered
the commenting agency's opposing views, the Forest Service
was free to disagree with those views and to rely on its own
expertise. The expert analysis referenced in the ROD [Record
of Decision] and relied on by the Forest Service provides
the rational connection to the Forest Service's decision to
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proceed, and convinces the court that the decision was not

arbitrary and capricious[;]

second,

in deciding to go forward with the restoration projects and the
salvage sale, the Forest Service explained that "[m]uch of the

more than 150,000 acres that burned were contiguous areas

adjacent to the river," and that the impacts from these fires
"resulted in a changed condition to the South Fork Salmon
River basin that was unforeseen in the Boise and Payette
Forest Plans."

Upon this record, the court has little difficulty deferring to
the Forest Service's view that the 150,000 acres that burned
in 1994 resulted in a changed condition not foreseen in the
forest plans. Accordingly, the court cannot conclude that the
Forest Service's decision to alter its management to adapt to

that change was arbitrary and capricious[;]

and, third,

[t]he court has reviewed the financial information and
calculations submitted by the parties, and the information

contained *1350 in the [Final Environmental Impact
Statement], ROD, and the Forest Service's declarations and
discovery responses in particular. Based on that review, the
court is persuaded that using the anticipated revenues from
the Salvage Sale, together with the financing identified in
the ROD, the Forest Service will be able to fund the specific

projects to which it committed in the ROD. Accordingly,
the court finds that the Forest Service's decision to use the
Salvage Sale to finance the restoration projects was not
arbitrary and capricious.

Idaho Conservation League v. Thomas, 917 F.Supp. at

1464-67.

2. Role of Secretary of Agriculture.

End of Docunien

3 In Inland Empire, we held that § 2001(c)(1)(A) of the
Rescissions Act does not require the Secretary of Agriculture,
Dan Glickman, personally to authorize salvage timber sales.

88 F.3d 697, 702 (9th Cir.1996), Thus, ICL's second argument

is without merit.

3. Exhibits.

4 ICL also argues that certain extra-record materials were
improperly excluded from consideration by the district court.

The district court granted, in part, a Forest Service motion
to strike certain documents submitted by ICL in its -motion
for summary judgment on the ground that they were not part

of the administrative record. The Forest Service contended
that the document were never sent to or received by the
Forest Service. ICL maintained that the documents were in
existence before the final decision and should be part of the
record. The district court found that "documents which were
authored by agencies other than the Forest Service and which

were not sent or released to the Forest Service should be

stricken as such writings were not before the decision maker

at the time of the decision." Idaho Conservation League, 917
F.Supp. at 1469 (footnote omitted). On this basis, the district
court excluded eleven exhibits and the declaration of ICL's
expert Cindy Williams. The district court denied the motion
to strike as to four other exhibits, finding that these were part
of the record. The district court did not abuse its discretion in

granting the motion to strike.

CONCLUSION

The district court's grant of summary judgment in favor of
Jack Ward Thomas, Chief of the United States Forest Service,

is AFFIRMED.

Parallel Citations

26 Envtl. L. Rep. 21,650, 96 Cal. Daily Op. Serv. 5822, 96

Daily Journal D.A.R. 9501
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Idaho Sportsmen's Coalition v. Browner, 951 F.Supp. 962 (1996)
43 ERC 1289, 27 Er-n7t1.171k6137Y5,7F1-

951 F.Supp. 962
United States District Court,

W.D. Washington,
Seattle.

IDAHO SPORTSMEN'S

COALITION, et al., Plaintiffs,
v.

Carol M. BROWNER, et al., Defendants.

No. C93-943WD Sept. 26, 1996.

In citizen's suit brought under Clean Water Act (CWA)
and Administrative Procedure Act (APA) for declaratory
and injunctive relief compelling Environmental Protection
Agency (EPA) to perform duties required by CWA as steps
toward ridding Idaho's water bodies of pollution, EPA moved
to dismiss and plaintiffs moved for order establishing total
maximum daily load (TMDL) schedule. The District Court,
Dwyer, J., held that: (1) proposed schedule for TMDL
development violated CWA both in its extreme slowness and
in its failure to provide for TMDL development for full list
of water quality limited segments (WQLS) in Idaho, and (2)
appropriate remedy was to remand to EPA for exercise of its
discretion to revise and reissue proper schedule.

Ordered accordingly.

Attorneys and Law Firms

*963 Kristen L. Boyles, Todd D. True, Katherine S. Poole,
Sierra Club Legal Defense Fund, Seattle, WA, for plaintiffs.
Brian C. Kipnis, U.S. Attorney's Office, Seattle, WA,
Adrianne Kline Allen, U.S. Environmental Protection
Agency, Seattle, WA, David Aiken Carson, U.S. Department
of Justice, Environment & Natural Resources Division,
Denver, CO, Natalie M. Duval, U.S. Department of Justice,
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Opinion

ORDER ON EPA'S MOTION TO DISMISS
AND PLAINTIFFS' MOTION FOR ORDER

ESTABLISHING TMDL SCHEDULE

DWYER, District Judge.

I. BACKGROUND.

This is a citizen suit brought under the Clean Water
Act ("CWA"), 33 U.S.C. § 1251 et seq., and the
Administrative Procedure Act ("APA"), 5 U.S.C.. § 501
et seq., for declaratory and injunctive relief compelling
the defendants (collectively the Environmental Protection
Agency or "EPA") to perform certain duties required
by the CWA as steps toward ridding Idaho's rivers,
streams, and other waterbodies of pollution. In their first
amended complaint, plaintiffs Idaho Sportsmen's Coalition
and Idaho Conservation League sought judgment directing
the EPA to compile a list of "water quality- limited
segments" ("WQLSs"), i.e., waterbodies in Idaho that do not,
or may not, comply with applicable water quality standards.

Plaintiffs now seek judgment requiring the EPA to develop a

"total maximum daily load" ("TMDL") of pollutants for each
WQLS. Four parties have been granted leave to intervene:
Clean Water for Idaho, Inc.; Intermountain Forest Industry
Assn.; Potlatch Corp., Inc.; and Shearer Lumber Products.
In addition, the State of Idaho and Associated Logging
Contractors, Inc., have appeared as amici curiae.

On April 14, 1994, an order was entered granting plaintiffs'

motion for partial summary judgment on the WQLS listing
issue (Dkt. # 140). The order noted that Idaho submitted no
WQLS list to the EPA until 1989, seventeen years after the
Clean Water Act became law and ten years after the statutory
due date. The EPA neither approved nor disapproved the 1989

list. In 1992 Idaho submitted a second list; a year later
although action within thirty days was required by statute
the EPA approved it. The court determined that the EPA's
approval of Idaho's 1992 WQLS list, which included only
thirty-six threatened and degraded waters although hundreds
manifestly existed, was contrary to law. The order directed
the EPA to promulgate a WQLS list for Idaho. In compliance

to ongr
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with the order, the EPA in October 1994 identified 962 Idaho

WQLSs.

The next step under the CWA was to be the development
of TMDLs for the WQLSs. In 1995, both sides moved
for summary judgment on that issue. The court, granting
plaintiffs' motion in part, found that "the EPA has failed to
perform its statutory and regulatory duty to determine, with
Idaho, a reasonable schedule for the development of TMDLs
for all waterbodies designated as WQLSs." Order dated May
19, 1995 (Dkt. # 233), at 14. The court declined to order the
EPA to develop the TMDLs without Idaho's participation;
instead, the EPA was directed to perform its statutory duty
in cooperation with Idaho and to file "a complete and duly-
adopted reasonable schedule" within one year.

EPA now moves for dismissal of the case, contending that
it has complied with the May 1995 order by approving a
"complete and reasonable" schedule for the development of
"all necessary TMDLs" in Idaho. The proposed schedule is
set out in an exchange of letters between the EPA and the State

of Idaho. It calls for the TMDL process to go on until at least

the year 2021that is, for twenty-five more years. Plaintiffs
oppose the motion to dismiss, contending that the proposed
schedule complies neither with the *965 court's order nor
with the Clean Water Act. They seek an order requiring EPA
to develop TMDLs for all Idaho's WQLSs by December 31,
2000. This request is, in substance, a cross-motion for partial
summary judgment, and has been fully briefed. Intervenor
Clean Water for Idaho, an industry-sponsored entity, supports

the EPA's proposal in general, but opposes any deadline
for completion of the TMDL listing process. The other
intervenors have not filed briefs on the present motions. The
State of Idaho, as amicus curiae, supports the EPA's position.

There is no genuine issue of material fact for trial within
the meaning of Fed.R.Civ.P. 56, and summary judgment
may be entered. All materials filed, and the arguments of
counsel presented in open court, have been fully considered.
The plaintiffs' standing to sue, and the standard of review,
have been discussed in the April 1994 and May 1995
orders. Accordingly, this order will deal with the applicable

provisions of the Clean Water Act, the EPA's proposed
schedule, whether the EPA has complied with the law, and
the remedy.

H. THE CLEAN WATER ACT

In Alaska Center for the Environment v. Reilly, 762 F.Supp.
1422 (W.D.Wash.1991) ("ACE I "), dealing with the same

Clean Water Act provisions, the district court wrote a
summary that was later adopted by the Ninth Circuit in Alaska

Center for the Environment v. Browner, 20 F.3d 981 (9th
Cir.1994) ("ACE III"). It is worth repeating here:

Congress passed the Federal Water Pollution Control Act
(commonly referred to as the CWA) in 1972 to "restore and
maintain the chemical, physical, and biological integrity
of the Nation's waters." Sec. 101(a), 33 U.S.C. § 1251.
In order to achieve that objective, Congress declared as a
"national goal" that "the discharge of pollutants into the
navigable waters be eliminated by 1985." Id., § 101(a)(1).

EPA's regulatory program for water protection focuses
on two potential sources of pollution: point sources and
nonpoint sources. Point source pollution was addressed
in the 1972 amendments to the Act, where Congress
prohibited the discharge of any pollutant from any point
source into certain waters unless that discharge complies
with the Act's specific requirements. Secs. 301(a) and
502(12), 33 U.S.C. §§ 1311(a) and 1362(12). Under this
approach, compliance is focused on technology-based
controls for limiting the discharge of pollutants through
the National Pollution Discharge Elimination System
("NPDES") permit process.

When these requirements are found insufficient to clean
up certain rivers, streams or smaller water segments, the
Act requires use of a water-quality based approach. States
are required to identify such waters and designate them
as "water quality limited." The states are then to establish
a priority ranking for these waters, and in accordance
with that ranking, to establish more stringent pollution
limits called "total maximum daily loads" or "TMDLs."
33 U.S.C. §§ 1313(d)(1)(A), (C). TMDLs are the greatest
amount of a pollutant the water body can receive daily
without-violating a state's water quality standard.

The TMDL calculations help ensure that the cumulative
impacts of multiple point source discharges are accounted
for, and are evaluated in conjunction with pollution from
other nonpoint sources. States are then required to take
whatever additional cleanup actions are necessary, which
can include further controls on both point and nonpoint
pollution sources.

* * * * * *

Under § 303(d), states are required to submit lists of water

quality limited segments and TMDLs to the EPA at 'Certain

times; the first such submission was due by June 26,

© 2011 ) original U.S. ;ov
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1979. Once such a submission is made, certain mandatory
duties by EPA are triggered. Within 30 days, the EPA
Administrator must review the state's submissions of the
identified waters and the load allocations established under

§ 303(d)(1). Once approved by EPA, the identified waters
and TMDLs are incorporated by the state into its continuing

planning process established under § 303()(3).

If EPA disapproves the identification and/or TMDL, the
agency has 30 days after disapproval to make its own
identification *966 of waters and establish TMDLs
necessary to implement the applicable water quality
standards. § 303(d)(2).

Section 505(a) of the CWA authorizes citizens to bring suit
in federal court against .the EPA for failing to perform an
"act or duty" under the CWA which is not discretionary.
33 U.S.C. § 1-365(a).

ACE I at 1424-26 (emphasis in original).

The citizen suit provision is meant to "aid in enforcement of
the Act." ACE III at 983.

III. THE PROPOSED SCHEDULE

TMDL development in itself does not reduce pollution. It
is only a step toward bringing WQLSs into compliance
with water quality standards; TMDLs inform the design
and implementation of pollution control measures. The EPA
describes TMDLs as "a tool for implementing State water
quality standards.... [that provides] the basis for States to
establish water quality-based controls." "Guidance for Water
Quality Based Decisions: The TMDL Process," EPA Office
of Water Regulations, April 1991 at 1. The TMDL process
provides "[a] rational method for weighing the competing
pollution concerns and developing an integrated pollution
reduction strategy for point and non-point sources." Id. at 15.

Under the EPA's proposed schedule, Idaho would develop
"all necessary TMDLs" by the year 2021. The EPA and
Idaho argue that to develop TMDLs for all WQLSs would be

premature because the state has not monitored and assessed
most of them. The proposed schedule thus contains short-
term goals for developing TMDLs for certain high priority
waters (while omitting others), and calls for monitoring
and assessment of other listed waters. Idaho would prepare
TMDLs for forty-three waters between now and 1999. It
would submit twelve more TMDLs, two for each of the

state's six basins, to the EPA every two years beginning
in 1997. Idaho would monitor WQLSs, remove those in
attainment of water quality standards from the WQLS list,
and evaluate impaired waters to determine whether existing
pollution controls would implement water quality standards.
It would develop TMDLs only for WQLSs that it found
would not attain_standards_through_application of existing
pollution controls. The EPA would evaluate Idaho's progress
at five-year intervals. Reliance is placed upon other Idaho
programs meant to improve water quality, e.g., nutrient
management plans, an agricultural water quality program, and

lake management plans. These would be treated, in effect, as
substitutes for TMDL development.

Even though the proposed schedule would extend over a
quarter-century, it would not assure "all necessary" TMDL
development unless hundreds of WQLSs were to fall off the
list.

IV. LEGAL DEFICIENCIES

The EPA's proposed schedule for TMDL development in
Idaho violates the CWA because of two flaws.

1 The first is its extreme slowness. The CWA declares as
a national goal the elimination of pollutant discharges into
navigable waters by the year 1985. 33 U.S.C. § 1251(a)
(1). The first TMDLs were due from states in 1979. See
33 U.S.C. § 1313(d)(2). The EPA was given thirty days to
review state submissions, and thirty more days to promulgate
substitute TMDLs if necessary. Id. Congress provided that
TMDLs might incorporate "a margin of safety which takes
into account any lack of knowledge," 33 U.S.C. § 1313(d)(1)
(C), showing that a lack of precise information must not be
a pretext for delay:

Although these tight deadlines might mean that initially
established TMDLs would be based on less than ideal
data, that fact was considered and addressed by Congress,
as demonstrated by the statutory direction to use "a
margin of safety which takes into account any lack of
knowledge." [33 U.S.C.] § 1313(d)(1)(C). As expressed
by an EPA employee, "In other words, Congress says
ignorance is no excuse for inaction. Just add a margin
of safety to compensate for the lack of knowledge and
keep moving." ACE, 762 F.Supp. at 1429 (quoting Thomas
Wilson, Chief of the Office of Water Planning, EPA
Region X, EPA Nonpoint Source NewsNotes, October
1990, at 20).
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*967 Natural Resources Defense Council, Inc. v. Fox, 909

F.Supp. 153, 157-58 (S.D.N.Y.1995).

The role of TMDLs in the CWA strategy for improving water
quality confirms that they were to be developed quickly.
TMDLs provide a basis for developing other pollution control
measures where technology-based point source controls
prove inadequate. 33 U.S.C. §§ 1313(d)(1)(A), (C). To serve
their intended purpose, they must be available early in the
development of a state's program.

In the seventeen years since 1979, Idaho has completed only
three TMDLS. Under the proposed schedule at least twenty -
five more years would go by before the remaining TMDLs
were developed. The net result would be to put off for another

generation a step that Congress required be taken years ago.
And even the twenty-five-year marker could well be missed.
The schedule sets only "expected" times and "targets," not
firm dates. Even recognizing that a TMDL may cover more
than one WQLS, at Idaho's proposed submission rate the
twenty-five years could easily turn into fifty or seventy-five.
Although courts have allowed additional time when CWA
deadlines are missed, nothing in the law could justify so
glacial a pace.

The EPA relies upon a statement in ACE H, quoted in the May

1995 order herein, that "a schedule may provide more specific
deadlines for the establishment of a few TMDLs for well-
stiidied water quality limited segments in the short-term, and

set only general planning goals for long-term development of

TMDLs for water quality limited segments about which little
is known...." Alaska Center for the Environment v. Reilly,
796 F.Supp. 1374, 1380 (W.D.Wash.1992), affd, 20 F.3d
981 (9th Cir.1994). But the context must be borne in mind.
Congress prescribed early deadlines for the TMDL process.
"Short-terie_ and long-term" at most can mean months and
a few years, not decades. Nothing could justify a schedule so
slow as to defeat the CWA's goals; yet that is what the EPA's

proposal for Idaho would do.

2 The second flaw is that the proposed schedule makes no
provision for TMDL development for the full list of Idaho
WQLSs. Instead, the schedule simply assumes that the list
is wrong, i.e., that monitoring and evaluation will massively
reduce it.

But WQLSs are, by definition, waterbodies that are not
expected to attain applicable water quality standards through
application of existing pollution controls. 33 U.S.C. § 1313(d)

(1)(A), 40 C.F.R. § 130.7(b). The CWA requires that a

TMDL be proposed for every WQLS. 33 U.S.C. § 1313(d)
(1)(C); Scott v. City of Hammond, 741 F.2d 992, 996-97 (7th
Cir.1984); ACE II, 796 F.Supp. at 1378. Accordingly, the
May 1995 order herein required that the schedule "encompass
all listed water quality limited segments." (Dkt. # 233 at 4).

That has not been done.

It is true that WQLS lists are dynamic and that states may
delist waters that attain standards. It is possible that some of
the 962 Idaho WQLSs will drop off the list as knowledge
is gained and conditions change. But that possibility does
not entitle the EPA or the state simply to assume that the
list will dwindle by hundreds of waterbodies, or to treat the
hoped-for results of state programs as a substitute for CWA
compliance. The CWA requires that the full WQLS list, even

though it may be amended later, be the basis for TMDL
development. The proposed schedule manifestly fails to meet

that requirement.

3 As noted above, the plaintiffs have sued under both
the CWA and the APA. Under the CWA, the EPA has a
mandatory duty, if it disapproves a state's TMDL submission,
to establish the TMDLs itself within thirty days. Under
the APA, the court may compel agency action unlawfully
withheld or unreasonably delayed, and a discretionary act
may be set aside if found to be arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law. 5
U.S.C. §§ 706(1) and (2); Friends of Endangered Species,
Inc. v. Jantzen, 760 F.2d 976, 980-81 (9th Cir.1985). Here,
the EPA's approval of Idaho's proposed TMDL schedule is
arbitrary, capricious, and an abuse of discretion.

V. REMEDY

4 The EPA remains in dereliction of its statutory and
regulatory duty to determine, with Idaho, a reasonable
schedule for the development of TMDLs for all waterbodies
designated as WQLSs. The question is what the remedy
should be. As stated in ACE II:

*968 Congress established an accelerated schedule for the

first identification of water quality limited segments and
for the adoption of the first TMDLs. 33 U.S.C. §§ 1313(d)
(1)(A), 1313(d)(2).... Congress also expressly stated that
TMDLs were to be established for all waters designated
as water quality limited segments. 33 U.S.C. § 1313(d)(1)
(C). The responsibility of the court is to ensure prompt and

attentive adherence to the mandate of the CWA.

Id. at 1379.

cg 20 11 Thomson Reuters.: No ofairn to on
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5 6 When an agency "does not reasonably accommodate
the policies of a statute or reaches a decision that is 'not
one that Congress would have sanctioned,' ... a reviewing
court must intervene to enforce the policy decisions made by

Congress." Environmental Defense Fund v. EPA, 852 F.2d
1316, 1326 (D. C. Cir.1988) (citations omitted), cert. denied,

approved forty-three TMDLs submitted by Minnesota, and
the state had implemented some TMDLs).

7 8 9 10 On the present record a "constructive
submission" has not yet occurred. A remedy must
nevertheless be ordered. In devising a remedy the court faces
"the difficult task of avoiding both remedies that may be

489U:S. 1011, 1-09 S.Ct. 1120, 103 L.Ed.2d 183 (1989).
The Supreme Court has held that the citizen suit provisions
of the Clean Water Act allow a district court to "order the
relief it considers necessary to secure prompt compliance
with the Act." Weinberger v. RomeroBarcelo, 456 U.S.
305, 320, 102 S.Ct. 1798, 1807, 72 L.Ed.2d 91 (1982). As
the Ninth Circuit noted in ACE III, "Nile district court has
broad latitude in fashioning equitable relief when necessary to

remedy an established wrong." 20 F.3d at 986. Relief should
be tailored to serve congressional objectives, but the court
must be careful not to intrude upon the agency's realm of
discretionary decision making. Id. at 986-87.

Intervenor Clean Water for Idaho argues that the EPA
is powerless to set any schedule for a state's TMDL
submissions, since the CWA contains no final TMDL
deadline. An EPA regulation requires that "[s]chedules for
submission of TMDLs shall be determined by the Regional
Administrator and the State." 40 C.F.R. § 130.7(d)(1).
This regulation derives from Congress's direction that states
submit TMDLs "from time to time" under 33 U.S.C. §
1313(d). The Ninth Circuit has recognized that the EPA's
authority under the CWA is not circumscribed by the Act's
explicit requirements. See Dioxin/Organochlorine Ctr. v.

Clarke, 57 F.3d 1517, 1527-28 & n. 14 (9th Cir.1995) ("
`[T]he Clean Water Act vests in the EPA and the States
broad authority to develop long-range, area-wide programs
to alleviate and eliminate existing pollution.' "). Id. at 1528
(citation omitted). The EPA has authority to set, with the
state, a schedule to complete the TMDL process; the CWA's
enforcement history makes clear that a firm schedule is vital.

Plaintiffs contend that Idaho's proposed schedule, and the
state's weak performance to date, are so deficient as to
constitute a "constructive submission" of no TMDLs, thus
triggering EPA's mandatory duty to develop the TMDLs
itself See Scott, supra (constructive submission found where
the states of Illinois and Indiana failed to submit any TMDLs
for Lake Michigan); ACE I, supra (constructive submission
found where Alaska failed to submit any TMDLs for over
a decade); cf. Sierra Club v. Browner; 843 F.Supp. 1304
(D.Minn.1993) (no constructive submission where EPA had

too intrusive ... and those that may prove to be ineffective."
N.A.A. C.P. v. Secretary of Housing & Urban Dev., 817 F.2d
149, 159 (1st Cir.1987). Generally, when an agency has
abused its discretion the appropriate remedy is a remand for
further proceedings consistent with the court's ruling. See
Federal Power Comm'n v. Idaho Power Co., 344 -U.S. 17,
20, 73 S.Ct. 85, 86-87, 97 L.Ed. 15 (1952). The plaintiffs
urge that the court order the EPA to adopt a judicially-decided

schedule for TMDL development. They propose a detailed
and prioritized schedule calling for all TMDLs in Idaho to
be developed by December 31, 2000. The EPA counters
with declarations showing the difficulties and complexities
of TMDL development; it does not, however, show that

plaintiffs' schedule is impossible. 1 The available *969
remedies are to order a specific schedule now, or to remand.
The EPA argues for the latter in its reply brief, stating:

1 Each side relies on expert declarations prepared for
this litigation after the administrative action was taken.

Under the APA, the focal point for judicial review
is the administrative record in existence, not a new
record made initially in the reviewing court. Asarco,
Inc. v. EPA, 616 F.2d 1153, 1159 (9th Cir.1980).
Evidence outside the record may be considered for
certain limited purposes, e.g., to explain the agency's
action or to determine whether its course of inquiry
was inadequate. Love v. Thomas, 858 F.2d 1347, 1356
(9th Cir.1988), cert. denied, 490 U.S. 1035, 109 S.Ct.
1932, 104 L.Ed.2d 403 (1989); Animal Defense Council

v. Hodel, 840 F.2d 1432, 1436 (9th Cir.1988). Those
purposes are present here and the declarations may be
considered.

Should the Court determine that EPA's schedule does not
comply with the Court's Order, the appropriate remedy is
to remand to EPA, so that EPA can exercise its discretion
to revise and reissue a proper schedule..

EPA's Reply Memorandum at 20.

The court agrees. Accordingly, it is ordered that:

1. The EPA's motion for dismissal is denied.

2. Plaintiffs' cross-motion for partial summary judgment is
granted to the extent that the EPA's approval of Idaho's

Received
July 29, 2011
commission on
state mandates

934



Idaho Sportsmen's Coalition v. Browner, 951 F.Supp. 962 (1996)

43 ERC 1289, 27 Envtl. L. Rep. 20,771

proposal for TMDL development, to extend over twenty-five

years or more, is held to be arbitrary and capricious, an abuse

of discretion, and contrary to law, and is hereby set aside.

3. Plaintiffs' motion for a ruling that a "constructive
submission" of no TMDLs be found to have occurred
is denied without prejudice to its renewal. The matter is
remanded to the EPA with directions to establish with Idaho
and file herein, within six months of the date of this order,
a complete and duly adopted reasonable schedule for the

development of TMDLs for all waterbodies designated as
WQLSs in Idaho. The present record, which includes a
recognition by all parties that a single TMDL may apply

End of Document

to several WQLSs in the same watershed, suggests that
a completion time of approximately five years would be

reasonable.

4. The court retains jurisdiction pending compliance with this

order.

The clerk is directed to send copies of this order to all counsel

of record.

Parallel Citations

43 ERC 1289, 27 Envtl. L. Rep. 20,771

CO 2011 Thomson Routers. No claim to original U.S. Government Works.
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in the Matter of Star-Kist Caribe, inc. Petitioner, 3 E.A.D. 172 (1990)

3 E.A.D. 172 (E.P.A.), 1990 WL 324290 (E.P.A.)

United States Environmental Protection Agency (E.P.A.)

Enviromnental Appeals Board

IN THE-1VIA'11ER OF STAR -KIST CARIBE, INC. PETITIONER

National Pollutant Discharge Elimination System

NPDES Permit No. PR0022012
NPDES Appeal No. 88-5

April 16, 1990

ORDER ON PETITION FOR RECONSIDERATION
*1 On June 1, 1989, EPA Region II filed a Petition for Reconsideration of the Chief Judicial Officer's ( CJO's) March 8,

1989 Order Denying Petition for Review. 1 In that order, the CJO upheld the Regional Administrator's denial of an evidentiary
hearing on the issue of whether Star-Kist Caribe was entitled to a schedule of compliance in its NPDES permit that would allow
it to delay compliance with applicable, water-quality-basedeffluent limitations, i.e., those established pursuant to §301(b)(1)(C)
of the Clean Water Act to ensure that pollutant dischargesfrom the facility will meet state water quality standards. The Regional
Administrator had refused Star-Kist's request to include such a schedule in the permit. In its petition for reconsideration, Region
II does not contest the CJO's ultimate conclusion -- i.e., that the Regional Administrator's denial of the request for the schedule of
compliance was proper. Instead, Region II argues that the CJO's ruling was too broad and went beyond thearguments presented
in the case. Specifically, the CJO had ruled that §301(b)(1)(C) of the Act barred EPA from including such a schedule in the
permit, since it would extend compliance with applicablewater quality standards beyond the July 1, 1977 statutory deadline.
That section of the Act provides as follows:

(b) Timetable for achievement of objectives
In order to carry out the objective of this chapter there shall be achieved --

***

[(1)j(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, establishedpursuant to any State law or regulations (under authority preserved
by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable water quality
standard established pursuant to this chapter.

33 U. S.C. §1311(b)(1)(C). Region II requests that the CJO's opinion be modified to delete the discussion concerningcompliance
dates for post-July 1, 1977 state water quality standards or, alternatively, that the opinion be modified to make it clear that the
Clean Water Act does not categorically prohibit schedules of compliance for meeting such standards. In its response to Region
II's Petition for Reconsideration, Star-Kist concurs with Region II's assertion that the March 8, 1989 ruling was too broad, and
argues further that upon reconsideration its request for an evidentiary hearing should be granted. 2
Based on Region II's Petition for Reconsideration andattachments, it has become apparent that, for some time now, the policy
and practice of the Agency's Office of Water has been to include, in some permits, so-called "schedules of compliance" 3
containing interim effluent limitations that do not "meet" applicable, post-July 1, 1977 state water quality standards. These
schedules allow the discharger to postpone immediate compliance with more stringent effluent limitations specifically tailored
to meet the applicable state water quality standards. By allowing the discharger to phase in compliance over time, the interim
limitations implicitly sanction pollutant discharges that violate applicable state water quality standards.

,N` ©2011 TH
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*2 The only direct legal authority relied upon by the Office of Water in support of these schedules of compliance is a

1978 memorandum from an EPA Associate General Counsel (Water and Waste Division). 4 The following excerpt from the

memorandum (at 4-5), as quoted by the Region, contains the entire analysis of the issue:

The Act establishes the end date [July 1, 1977] for the first stages of WQS [water quality standard] compliance, but for

subsequent levels of possibly more stringent WQS, the Act defers to State planning determinations * * However, if the

State plans do not contain specific compliance schedules, the EPA permit writer must establish the source's Phase II WQS

compliance schedule.

The Act supplies no express guidance as to what the EPA-determined, post-1977 WQS compliance schedule should be. In

general, Congress intended compliance with the Act's requirements to occur at the earliest practicable time. One option,

therefore, might be for EPA simply to establish thepolicy that post-1977 compliance must be achieved by the earliest practicable

time.

The conclusion reached in the memorandum thus rests on a single proposition, namely, that the Act does not specify a fixed

deadline for compliance with state water quality standards after July 1, 1977, and therefore EPA shouldbe free to add schedules

as it sees fit, subject only to a self-imposed "earliest practicable time" deadline. The Region's reconsideration request, although

more detailed than the memorandum, basically relies on the same reasoning for its analysis and defense of post-July 1, 1977

compliance schedules.

Despite the long-standing practice of the Office ofWater and the reliance it has placed on the memorandum, I cannot concur in

either the practice or the memorandum I agree with the CJO's conclusion that the Clean Water Act does not authorize EPA to

establish schedules of compliance in the permit that would sanction pollutant discharges that do not meetapplicable state water

quality standards. In my opinion, the only instance in which the permit may lawfully authorize a permittee to delay compliance

after July 1, 1977, pursuant to a schedule of compliance, is when the water quality standard itself (or the State's implementing

regulations) can be fairly construed as authorizing a schedule of compliance. The Agency's powers in this respect, as discussed

below, are no greater than the States'. Thus, the Associate General Counsel was in error in concluding that EPA could establish

schedules of compliance "if the State plans do not contain specific compliance schedules * * *." If, on the other hand, a schedule

of compliance is authorized by the State program, EPA's inclusion of interim limitations pursuant to the schedule would be

fully consistent with, and therefore "meet," the requirements of the state water quality standard as contemplated by §301(b)(1)

(C). 5 In the present case, however, there is no indication from the record before me that Puerto Rico's water quality standards

authorize any such schedules of compliance.6

A.

*3 The Region's belief that §301(b)(1)(C) does not bar EPA from establishing schedules of compliance for meeting state water

quality standards after July 1, 1977, is based on an incomplete and, ultimately, erroneous reading of the Act. The Region takes

the position that a literal reading of the section produces an illogical result it argues that "since standards adopted after [July 1,

1977] obviously cannot be complied with 'no later than July 1 1977,' that deadline cannot be applied literally." Pet. for Recon.

at 3 (emphasis added). Because a literal reading is illogical in its view, the Region argues we should look elsewhere in the

statute for indications of Congressional intent. It then proceeds to argue that the results of such a search lead to the conclusion

that EPA is not barred from establishing schedules of compliance as it deems necessary and appropriate in the exercise of its

own discretion.
The flaw in this reasoning is that it omits a step. Rather than immediately looking elsewhere in the statute for indications

of Congressional intent, more time should be spent concentrating on the language of the section in question. The caption,

"Timetable for achievement of objectives," provides two keys to construing §301(b)(1)(C). First, the section is partof a timetable

and should be understood as such, and second, the timetable is designed to achieve the objectives of the Act. As for the timetable,

it serves to ensure that state water quality standards are, attained by a specified date. It is like any other timetable in the sense

that it specifies a date by which something is to be achieved. The date itself is unambiguous: it is July 1, 1977. The "something"

to be achieved is also unambiguous in most respects. For example, when discussing the pre-July 1, 1977 period, it is clear that

§301(b)(1)(C) required all permittees to meet, by no later than July 1, 1977, any more stringent limitation necessary to meet

' next © 2011 Thomson o Government Works.
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state water quality standards in existence at the time of permit issuance. Thus, schedules of compliance were allowed during
that period, and they could be established by either EPA or the State where the discharge was occurring (depending on which
entity was the permit issuing authority at the time of permit issuance). By including the July 1, 1977 deadline in the statute,
Congress was, in effect, establishing a "grace period" as part of its timetable for implementation of the Act.

As for the post-July 1, 1977 period, there is no dispute that §301(b)(1)(C) continues to have regulatory force and applicability. 7
It is clear, therefore, that permits must prescribe limitations derived from state water quality standards_in_effectatthe_time of
permit issuance, even if the standards did not come into existence until the post-July 1, 1977 period. Less clear, however, is
whether there are any limitations on schedules of compliance after July 1, 1977. The answer lies in what Congress intended when
it established the timetable, which in turn requires us to focus on the objectives Congress had in mind in creatingthe timetable.

*4 First, however, one point alluded to earlier merits emphasis since it narrows the focus of the issue under consideration.
Specifically, since the Clean Water Act provides ample, direct authority for the States to adopt schedules of compliance under
appropriate circumstances, 8 EPA may add a schedule of compliance to a permit when EPA is the permit issuer if a State
has laid the necessary groundwork in its standards or regulations. In such circumstances, the schedule would be meeting the
requirements of the state water quality standards, and therefore no basis would exist for challenging its validity. Thus, the
real question raised by the Region's petition for reconsideration is whether EPA can add these schedules after July 1, 1977, if
the necessary enabling language is missing from the applicable state water quality standards or regulations. This is where an
analysis of the Act's objectives enters the discussion.

The overarching objective of the Clean Water Act is to "restore and maintain the chemical, physical, and biological integrity
of the Nation's waters," as Congress provided in its declaration of goals and policy contained in §101(a) of the Act, 33 U.S.C.
§1251(a). When read in context with §301(b)(1)(C), this objective, with its implicit censure of "backsliding," 9 would appear
to rule out schedules of compliance after July 1, 1977, if they would delay attainment of pre-July 1, 1977 state water quality
standards. In other words, if a pre-July 1, 1977 water quality standard remains on the books after that date, full and immediate
compliance with the standard is mandatory. 10 Neither the States nor EPA would be permitted to use schedules of compliance
under those circumstances, since to do so would completely undo what § 301(b)(1)(C), inter alia, unambiguously set out to
accomplish, i.e., to ensure full compliance with pre-July 1, 1977 state water quality standards no later than July 1, 1977.

The above recited objective does not, however, provide any definitive direction in deciding whetherEPA, as permit issuer, can
establish schedules of compliance for new or revised post-July 1, 1977 state water quality standards (in the absence of enabling
language in the state standards). The answer to this question is found in §402(a)(3) of the Act, which embodies another major
objective of the Act and says that the Agency's powers as permit issuer are no greater than the States':

[on] National pollutant discharge elimination system

(a) permits for discharge of pollutants
* * *

(3) The permit program of the Administrator * * * and permits issued thereunder, shall be subject to the same terms, conditions,
and requirements as apply to a State permit program and permits issued thereunder * * *.

33 U.S.C. §1342(a)(3). Thus, if a State lacks authority to establish schedules of compliance (for instance, if it elected not
to include the necessary enabling language in its water quality standards), EPA would also lack that authority because of its
derivative relationship to the State under §402(a)(3).

*5 The latter section furthers the Act's objective of assigning a major role to the States in managing water quality within
their own borders. The Congressional declaration of goals and policy contained in §101 of the Clean Water Act, 33 U.S.C.
§1251, demonstrates that Congress intended the individual States to play a leading part in formulating their own water quality
policies and that Congress did not want EPA to preempt the States' rights to impose and enforce stringent state water quality
requirements:

No.
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[§101](b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent,

reduce, and eliminate pollution * * *.

33 U.S.C. §1251(b). The policy announced in §101(b) is given prescriptive force in §510 of the Act, as follows:

[pig State Authority

[N]othing in this chapter shall (1) preclude or deny the right of any State * * * to adopt or enforce (A) any standard or limitation

respecting discharges of pollutants, or (B) any requirement respecting control or abatement of pollution; except * * * [one]

which is less stringent than the effluent limitation * * in this chapter * * *.

33 U.S.C. §1370. With respect to schedules of compliance specifically, the Act keeps them in the hands of the States, not EPA,

as part of a continuing planning process for water quality under §303(e) of the Act (subject only to EPA review and approval):

[§303](e) Continuing planning process
***

(3) The Administrator shall approve any continuing planning process submitted to him under this section which will result in

plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b)(1) * * * and at least

as stringent as any requirements contained in any applicable water quality standards in effect underauthority of this section;

***

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards, under subsection

(c) of this section * * *.

33 U.S.C. §1313(e) (emphasis added). 11

Section 301(b)(1)(C) draws on all three of the preceding provisions of the Act by requiring EPA, when it is the permit issuer,

to include any limitations that will be necessary to meet state water quality standards, thus deferring to the reserved rights of

the States to impose more stringent requirements than the technology-based standards of the Act would otherwise mandate. 12

This requirement extends to schedules of compliance. Specifically, in directing EPA to prescribe more stringent limitations

necessary to meet applicable state water quality standards, §301(b)(1)(C) also directs EPA to "includ[e] those necessary to

meet * * * schedules of compliance [] established pursuant to any State law or regulations * * *." 33 U.S.C. §1311(b)(1)(C)

(emphasis added). Except for this language (and the pre-July 1, 1977 authority also in the same section), nowhere else in the

Act is EPA authorized to establish schedules of compliance where state standards or regulations do not provide for them. 13

*6 To further promote the form of federalism envisioned by the Act, and to ensure that all permits contain limitations necessary

to meet all state water quality standards, the Act establishes a certification system for EPA-issued permits. Under §401(a)(1),

EPA cannot issue an NPDES permit without first receiving a certification (or a waiver of certification) from the State in which

the discharge is to occur, certifying, inter alia, that the permit complies with §301(b)(1)(C). 14 Once the state certifies that a

permit limitation is necessary to meet state water quality standards, EPA is without authority to modify the limitation. The

legislative history of the Act leaves no doubt as to this interpretation:

[T]he provision makes clear that any water quality requirements established under State law, more stringent that those

requirements established under this Act, also shall through certification become conditions on any Federal license permit The

purpose of that certification mechanism provided it this law is to assure that Federal licensing or permitting agencies cannot

override State water quality requirements.

7 © 2011 Thomson ,t No dairn to orIginul U.S, Government Works. 4
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S. Rep. No. 92-414, 92nd Cong., 2nd Sess., reprinted in, 1972 U.S. Code Cong. & Adm. News 3735 (emphasis added).
This Congressional injunction against "overriding" state water quality standards logically extends to a State's timetable for
implementing its water quality standards. Not surprisingly, the legislative history also supports this modest extension:

If a State establishes more stringent limitations and/or time schedules pursuant to Section 303, they should be set forth in a
certification under Section 401. Of course, any more stringent requirements imposed by a State pursuant to this section shall
be enforced-by-theAdministrator.

Report of the Conference Committee on S. 2770, October 4, 1972, reprinted in A Legislative History of the Water Pollution
Control Act Amendments of 1972 at 171 (1973) (emphasis added).

In sum, the language, structure, and objectives of the Act, as set forth in §§ 101(a) and (b), 402(a)(3), and 510, all support
an interpretation of § 301(b)(1)(C) that Congress intended the States, not EPA, to become the proper authorities to define
appropriate deadlines for complying with their own state law requirements. inst howstringent such limitations are, or whether
limited forms of relief such as variances, mixing zones, and compliance schedules should be granted are purely matters of
state law, which EPA has no authority to override. Consequently, if a State elects not to include a provision for a schedule
of compliance in a water quality standard, EPA has no authority to override the State's authority by adding a schedule of
compliance of its own invention. 15 It is well established in federal case law that the Clean Water Act preserves a State's right
to enact its own anti-pollution measures even if they are more stringent than necessary to comply with the Clean Water Act.
Roosevelt-Campobello International Park Commission, 684 F.2d 1041, 1056 (1st Cir. 1982). The Region's interpretation makes
no mention of the States' role in carrying out the timetable and objectives of the Act and is fatally flawed for that reason.

B.
*7 To buttress its position, the Region makes a plea on grounds of practical necessity. The Region asserts that because

water quality standards, unlike technology-based standards, depend on the quality of the receiving waters and other factors
that make it difficult for a permittee to plan ahead and predict what its limitations will be, EPA should have the authority
to "define appropriate deadlines for complying with post-1977 standards." Pet. for Recon. at 7-8. This argument fails for the
reasons previously stated, and more particularly because the States have full authority to make appropriate accommodations for
dischargers needing additional time for compliance, and it is up to the States, not EPA, to decide whether their water quality

standards should be applied in a flexible manner. 16 If a State does not provide for compliance schedules in its water quality

standards, it may be assumed that the omission was deliberate. 17 Cases interpreting the Clean Water Act make it clear that
States have a right to make this type of decision even at the cost of forcing companies out of business. See, e.g., United States
Steel Corp. v. Train, 556 F. 2d 822, 838 (7th Cir. 1977) ("[T]he states are free to force technology" and "[i]f the states wish
to achieve better water quality, they may [do so], even at the cost of economic and social dislocations * * *."). The "practical
necessity" argument also misses the mark on other grounds. For example, where the Agency determines that, despite good faith
efforts, a permittee cannot come into immediate compliance with a newly adopted, revised, or interpreted state water quality

standard, EPA may bring an enforcement action against the discharger pursuant to §309 of the Act 18 and issue an administrative

compliance order giving the permittee a reasonable amount of time to comply. 19

Also lacking merit is the Region's argument that EPA needs to establish compliance schedules because water quality standards
are revised periodically. When a water quality standard is revised to be more stringent, the holder of an existing permit is
not required to meet the new standard until the term of the existing permit expires andthe permittee applies for a renewed
permit. 20

In addition, the Clean Water Act requires States to allow for public participation in setting water quality standards.
See 33 U.S.C. §1313(c); 40 CFR §131.20. Thus, dischargers may convince States that newly adopted and revised water quality
standards should provide for grace periods for compliance. Therefore, contrary to the Region's contentions, strict compliance
with the July 1, 1977 deadline need not lead to harsh or inequitable results.

s 2u Thomsc-.
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C.

In conclusion, EPA does not have the authority to establish schedules of compliance in NPDES permits that will postpone

compliance with state water quality standards beyond the July 1, 1977 statutory deadline, unless the schedule is added pursuant to

authorization contained in the state water quality standards or the State's regulations implementing the standards. In the absence

of such authorization, state water quality standards, like the great majority of laws and regulations, take effect immediately

in accordance, with their terms, and EPA is not empowered to postpone their effectiveness even temporarily through use of

compliance schedules, no matter the justification. For the reasons stated above, the Region's assertion that the deadline in §

301(b)(1)(C) applies only to state water quality standards adopted prior to July 1, 1977, is rejected. By including the July 1,

1977 deadline in the statute, Congress was, in effect, providing a "grace period" as part of a timetable for implementation of the

requirements of the Act. Once the grace period has lapsed, EPA must ensure that all permits contain limitations necessary to meet

whatever state water quality standards are in effect at the time of permit issuance, regardless of when the standards were adopted

or revised. 21 Reconsideration of the Chief Judicial Officer's March 8, 1989 Order Denying Petition for Review is therefore

denied. The Office of Water is directed to take immediate action to ensure that the States are aware of their responsibilities

under the Clean Water Act vis a vis schedules of compliance and of the consequences of omitting enabling language for such

schedules from their regulations and water quality standards. 22

*8 So ordered. 23

William K. Reilly
Administrator

1 The petition for reconsideration is signed by representatives of the Agency's Office of the General Counsel (Headquarters) and

Region II's Office of Regional Counsel.

2 On June 27, 1989, the Region filed a reply to Star-Kist's response, opposing Star-Kist's argument that its request for an evidentiary

hearing should be granted. In its reply, Region II contends that compliance schedules may be considered only where the water
quality standards at issue are adopted, or in some instances, newly interpreted, after the statutory deadline. Because the standards at

issue here were not newly adopted or interpreted after the July 1, 1977 deadline, Region II reasons, it may not consider a schedule

of compliance. I do not concur with Region II's unqualified assertion that the Clean Water Act allows it to establish compliance

schedules for post-July 1, 1977 standards. Nevertheless, as this decision intends to make clear, the Region is correct that it would

not be appropriate to establish a schedule of compliance here because the water quality standards at issue are virtually identical to

those that existed prior to July 1, 1977.

3 The Clean Water Act defines "schedule of compliance" in Section 502(17):
The term "schedule of compliance" means a schedule of remedial measures including an enforceable sequence of actions or

operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard.
33 U.S.C.A. §1362(17). It is unclear whether the Office of Water is intending to. se the term in any strict statutory sense:

4 Memorandum from James A. Rogers, Associate General Counsel, Water and Solid Waste Division, to the Deputy Assistant

Administrator for Water Enforcement (December 28, 1978).

For that reason it is incorrect to read the CJO's decision as barring all schedules of compliance in permits issued after July 1, 1977.

The CJO did not rule that schedules of compliance consistent with a State's water quality standards (or implementingregulations) are

nevertheless barred by the July 1, 1977 deadline. What he did was hold that ichedules of compliance not meeting the requirements

of state water quality standards are barred after July 1, 1977. As stated in the' decision:

The EQB is likewise without authority to extend the July 1, 1977 deadline, particularly by including a vague statement in a water
quality certification that it has no objection to a compliance schedule. Star-Kist has not shown that Puerto Rico's water quality

standards contain a provision that could be read to allow a delay in implementation..

Order Denying Petition for Review at 6 (emphasis added). Because the CJO's decision should not be read as barring all post-July 1,

1977 schedules of compliance, the Region's arguments respecting §§303(e) and 304(1) are not pertinent.

WestawNe © 2 n Reuters. No cla ) original U.S. Government Works. 6
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6 The Puerto Rico Environmental Quality Board stated that it would have "no objections" if EPA included a schedule of compliance
in the permit containing interim effluent limitations for pollutant parameters not in compliance with state water quality standards.
Water Quality Certificate, page 16, Special Condition #17 (Puerto Rico Environmental Quality Board, June 29, 1987). The Board,
however, did not specify what interim limitations the schedule must contain, or what the duration of the interim limitations must
be to comply with state water quality standards. More importantly, neither the Board nor Star-Kist has shown that the Puerto Rico
water quality standards allow compliance schedules under the circumstances of this case.

See Opinion-of-the General Counsel, Memorafdi um from Robert M. Perry, General Counsel, to John E. Daniel, Chief of Staff
(February 23, 1982).

8 See, e.g., §303(e)(3)(A) and (F) of the Clean Water Act, 33 U.S.C. § 1313(e)(3)(A) and (F) (discussed in text, infra).

9 The term "backsliding" refers to the renewal or reissuance of a permit containing less stringent limitations than the comparable
limitations in the previous permit. EPA's regulatory backsliding prohibition, 40 CFR §122.44(1), was given explicit statutory
recognition (in a specific context) in 1987 by the enactment of §402(o), 33 U.S.C. §1342(o).

10 Of course, post-July 1, 1977 readoption of a pre-July 1, 1977 standard without any substantive changes would not open the door to
schedules of compliance because the standard would still be one that was in effect prior to July 1, 1977.

11 See also 40 CFR §130.5 (continuing planning process).

12 By enacting §301(b) of the Clean Water Act, Congress sought to put into place certain technology-based controls on water pollution
while simultaneously requiring attainment of state water quality standards.
The basic scheme of the [Clean Water Act] * * * is to require all dischargers to meet uniform technology-based effluent standards
as a minimum. However, each body of water also has water quality standards, and a discharger may be required to achieve a greater
reduction in his effluent than the applicable effluent standard would require if such a reduction is necessary to meet the water quality
standards applicable to the body of water that receives his effluent.
R. Zerier, The Federal Law of Water Pollution Control, in Federal Environmental Law 694 (1974).

13 EPA's rights are coextensive with the States' insofar as writing a water quality standard is concerned. Thus, if EPA is prescribing
a federal water quality standard to take effect in lieu of a state water quality standard, it would have authority, like the States, to
establish schedules of compliance in the water quality standard. See 40 CFR §131.22.

14 Section 401(a)(1) of the Clean Water Act provides in relevant part as follows:
Any applicant for a Federal license or permit to conduct any activity including, but not limitedto, the construction or operation of
facilities, which may result in any discharge into the navigable waters, shall provide the licensing or permitting agency a certification
from the State in which the discharge originates or will originate * * * that any such discharge will comply with the applicable
provisions of section[] 1311 [CWA §301] * * * of this title.
33 U.S.C. §1341(a)(1).

15 Although §401 of the Clean Water Act gives the States an effective veto power over any EPA-issued permit not meeting the
requirements of state water quality standards, EPA's long-standing practice of adding schedules of compliance under the aegis of
the 1978 legal opinion may have misled the States into believing they lack this authority insofar as the schedules are concerned.

16 Section 131.13 of the regulations, 40 CFR §131.13, authorizes the States, at their discretion (but subject to EPA approval), to include
in their water quality standards "policies generally affecting their application and implementation, such as mixing zones, low flows
and variances." Logically, schedules of compliancefall within the category of "policies" listed in this regulation. Moreover, as noted
in the text, the Act itself contemplates schedules of compliance being established by the States. See §§301(b)(1)(C) and 303(e)(3)
(A) and (F).

17 In preparing a "continuing planning process" under §303(e) of the Act, EPA regulations direct the States to include schedules of
compliance in the process:

§130.5 Continuing planning process.
(a) General. Each State shall establish and maintain a continuing planning process (CPP) as described under section 303(e)(3)(A)-(H) of the Act.

© 2 11 Thomson ,sernmwIt
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***

(b) Content. * * * The following processes must be described in each State CPP, and the State may include other processes at its

discretion.
(1) The process for developing effluent limitations and schedules of compliance at least as stringent as those required by sections

301(b)(1) and (2), 306 and 307, and at least as stringent as any requirements contained in applicable water quality standards in effect

under authority of section 303 of the Act.
***

(6) The process for establishing and assuring adequate implementation of new or revised waterquality standards, including schedules

of compliance, under section 303(c) of the Act.

40 CFR §130.5 (emphasis added).

18 EPA has the authority under §309 of the Act to deal in a flexible manner, through use of compliance orders, with deserving permittees

who are unable come into immediate compliance with the Act:

(3) Whenever * * * the Administrator finds that any perSOn is in violation of section 1311 * * * or is in violation of any permit

condition or limitation implementing * * such section[] * * * he shall issue an order requiring such person to comply with such

section or requirement * *.

(5) [A]ny order issued under this subsection * * * shall specify a time for compliance not to exceed 30 days in the case of a violation

of an interim compliance schedule * * and not to exceed a time the Administrator determines to be reasonable in the case of a final

deadline, taking into account the seriousness of the violation and any good faith efforts to comply with applicable requirements.

33 U.S.C. §1319(a)(3) & (5)(A).

19 The Region acknowledges the existence of this method of establishing schedules of compliance but argues that it should not be

restricted to this single option. Pet. for Recon. at 7 ("in some circumstances a schedule of compliance in the permit itself may be

a reasonable alternative to a schedule in an administrative order"),

20 permit applicants need only comply with water quality standards that are in the permit, not with standards adopted or revised

subsequent to permit issuance. Once issued, the permits are: valid for a fixed term not to exceed five years. 33 U.S.C. §1342(b)(1)(B);

40 CFR §122.46(a). During the term of the permit, compliance with the permit and effluent limitations in it constitute compliance

with section 301. 33 U.S.C. §1342(k). In fact, EPA cannot modify existing permits to require compliance with newly adopted or

revised water quality standards unless the permit applicant requests such a modification. 40 CFR §122.62(3)(i)(C).

21 In other words, after the grace period has run, the statute would be read and applied in the same manner as if the deadline had never

appeared in the statute. (Had the Clean Water Act contained a provision identical to § 301(b)(1)(C) but omitted the July 1, 1977

deadline, the clear meaning of the statute would be that, as of the effective date of the statute, EPA must ensure that all permits

contain limitations necessary to meet whatever state water quality standards are in effect at the time of permit issuance. Also, if

the State subsequently revised or adopted new water quality standards, a renewed permit would have to meet the new or revised

standards, unless the State granted some form of relief, such as a variance or compliance schedule.) Thus, contrary to Region IN

contentions (see, e.g_, page 7, supra), the July 1, 1977 "deadline" can be literally applied to future water quality standards in the

same manner that a statute with no grace period can require EPA to ensure compliance with future standards.

22 The Region suggested rulemaking as a potential alternative to deciding the merits 'of its petition for reconsideration. It did not

explain, however, why rulemaking is either necessary or desireable. The need for it is not readily apparent in view of the clear

statutory and regulatory basis for schedules of compliance, and in view of EPA's considerable authority respecting approval of state

water quality standards and regulations. Public comment on any proposed policies the Office of Water might adopt can be solicited

independently of rulemaking.

23 This decision shall have no retroactive effect on existing permits. Schedules of compliance in those permits shall be enforceable in

accordance with the terms of the permits for the remainder of the permit term. See note 20 supra.

End Of Dikunlent
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Natural Resources Defense Council, Inc. v. Cost le, 568 F.2d 1369 (1977)

10 ERC 2025, 186 U.S.App.D.C. 147, 8 Envtl. L. Rep. 20,028

568 F.2d 1369
United States Court of Appeals,

District of Columbia Circuit.

For convenience th.e court will refer to this case
hereafter-as NRDC-v. Costle (Runoff Point Sour-C-60:-----

NATURAL RESOURCES

DEFENSE COUNCIL, INC.*
v.

Douglas M. COSTLE, Administrator,

Environmental Protection Agency, et al.,
National Forest Products Association, Appellant.

NATURAL RESOURCES

DEFENSE COUNCIL, INC., etc.
v.

Douglas M. COSTLE, Administrator,

Environmental Protection Agency, et al.,
National Milk Producers Federation, Appellant.

NATURAL RESOURCES

DEFENSE COUNCIL, INC., etc.
v.

Douglas M. COSTLE, Administrator, and

Environmental Protection Agency, et al., Appellants.
NATURAL RESOURCES DEFENSE COUNCIL, INC.

v.

Douglas M. COSTLE, Administrator,

Environmental Protection Agency, Colorado
River Water Conservation District, Appellant.

Nos. 75-2056, 75-2066, 75-2067
and .75 -2235. Argued Dec. 3,
1976. Decided Nov. 16, 1977.

The National Resources Defense Council, Inc. challenged
authority of the Environmental. Protection Agency
Administrator to exempt categories of point sources from
pennit requirements of the Federal Water Pollution Control
Act Amendments of 1972. The United States District Court
for the District of Columbia, Thomas A. Flannery, J., 396
F.Supp. 1393, granted summary judgment to the NRDC
and the Administrator and others appealed. The Court of
Appeals, Leventhal, Circuit Judge, held that: (1) legislative
history shows that National Pollution Discharge Elimination
System permit is the only means by which discharger may
escape total prohibition of discharges from point sources
found in FWPCA; (2) national effluent limitations need not

be uniform as precondition for NPDES program to include
pollution from agricultural, silvicultural, and storm runoff
point sources, and while technological or administrative
infeasibility of such limitations may warrant adjustments
in permit program it does not authorize Administrator to
exclude relevant point sources; (3) where numeric effluent

_ limitations-are-infeasible,-permit-conditions-may- proscribe
industry practices that aggravate problems of point source
pollution as well as require monitoring and reporting of
effluent level; and (4) a number of administrative devices,
including general or area permits are available to aid EPA
in practical administration of NPDES program, and FWPCA,

however tight in some respects, leaves some leeway to EPA in
interpretation of that statute and affords agency some means
to consider matters of feasibility.

Affirmed in accordance with opinion.

MacKinnon, Circuit Judge, filed a concurring opinion.

*1370 **148 Syllabus by the Court

The National Resources Defense Council, Inc. (NRDC)
challenged the authority of the EPA Administrator to exempt
categories of point sources from the permit requirements of s
402 of the Federal Water Pollution Control Act Amendments
of 1972, 33 U.S.C. s 1342 (Supp. V 1975). On appeal from a
grant of summary judgment to NRDC, held:

1. The legislative history makes clear that Congress
intended the National Pollution Discharge Elimination
System (NPDES) permit to be the only means by which a
discharger may escape the total prohibition of discharges
from point sources found in FWPCA s 301(a), 33 U.S.C. s
1311(a) (Supp. V 1975).

2. It is not necessary that national effluent limitations be
uniform as a precondition for the NPDES program to include

pollution from agricultural, silvicultural, and storm water
runoff point sources. The technological or administrative
infeasibility *1371 "149 of such limitations may warrant
adjustments in the permit program, but it does not authorize
the Administrator to exclude the relevant point source from
the NPDES program.

3. Where numeric effluent limitations are infeasible, permit
conditions may proscribe industry practices that aggravate
the problems of point source pollution as well as require
monitoring and reporting of effluent levels.

3 3
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4. A number of administrative devices, including general
or area permits, are available to aid EPA in the practical
administration of the NPDES program. The FWPCA,
however tight in some respects, leaves some leeway to EPA
in the interpretation of that statute and, in that regard, affords
the agency some means to consider matters of feasibility.

Appeals from the United States District Court for the District
of Columbia (D.C. Civil 1629-73).
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Before BAZELON, Chief Judge, and LEVENTHAL and
MacKINNON, Circuit Judges.

opihion.

Opinion for the Court filed by LEVENTHAL, Circuit Judge.

Concurring Opinion filed by MacKINNON, Circuit Judge.

LEVENTHAL, Circuit Judge:

In 1972 Congress passed the Federal Water Pollution Control
Act Amendments (hereafter referred to as the "FWPCA" or

the "Act" 1 ). It was a dramatic response to accelerating
environmental degradation of rivers, lakes and streams in this
country. The Act's stated goal is to eliminate the discharge of
pollutants into the Nation's waters by 1985. This goal is to be
achieved through the enforcement of the strict timetables and
technology-based effluent limitations established by the Act.

1 33 U.S.C. ss 1251-1376 (Supp. V 1975). Although
characterized in the official title as "amendments", the
1972 FWPCA actually substitutes its provisions for
those of the pre-1972 Federal Water Pollution Control
Act as amended, id. ss 1151-1175 (1970).

The FWPCA sets up a permit program, the National Pollutant
Discharge Elimination System (NPDES), as the primary

means of enforcing the Act's effluent limitations. 2 At issue in

this case is the authority *1372 **MO of the Administrator
of the Environmental Protection Agency to make exemptions

from this permit component of the FWPCA.

2 This case deals with s 402 of the FWPCA, 33 U.S.C.
s 1342 (Supp. V 1975), which sets out the permitting
authority of the EPA Administrator as well as that of the

states under EPA-approved state permit programs. The

Secretary of the Army also has a permitting authority in

certain circumstances. Under s 404 of the FWPCA, 33

U.S.C. s 1344 (Supp. V 1975), he may issue permits for

the discharge of dredged or fill material into navigable

waters.

Section 402 of the FWPCA, 33 U.S.C. s 1342 (Supp. V
1975), provides that under certain circumstances the EPA
Administrator "may . . . issue a permit for the discharge of
any pollutant" notwithstanding the general proscription of
pollutant discharges found in s 301 of the Act. 33 U.S.C.
s 1311 (Supp. V 1975). The discharge of a pollutant is
defined in the FWPCA as "any addition of any pollutant to
navigable waters from any point source" or "any addition
of any pollutant to the waters of the contiguous zone or the
ocean from any point source other than a vessel or floating
craft." 33 U.S.C. s 1362(12) (Supp. V 1975). In 1973 the
EPA Administrator issued regulations that exempted certain
categories of "point sources" of pollution from the permit

requirements of s 402.3 The Administrator's purported

7N r © 20 °i Reuters. No claim U.S.aria raa( Governrnani.
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authority to make such exemptions turns on the proper
interpretation of s 402.

3 40 C.F.R. s 125.4 (1975). See 38 Fed.Reg. 18000-04
(1973).

A "point source" is defined in s 502(14) as "any discernible,
confined _and discrete-conveyance, including-but-not-limited

to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which

pollutants are or may be discharged." 4

4 33 U.S.C. s 1362(14) (Supp. V 1975).

The 1973 regulations exempted discharges from a number
of classes of point sources from the permit requirements of
s 402, including all silvicultural point sources; all confined
animal feeding operations below a certain size; all irrigation
return flows from areas of less than 3,000 contiguous acres or

3,000 noncontiguous acres that use the same drainage system;
all nonfeedlot, nonirrigation agricultural point sources;
and separate storm sewers containing only storm runoff

uncontaminated by any industrial or commercial activity. 5
The EPA's *1373 **151 rationale for these exemptions is
that in order to conserve the Agency's enforcement resources

for more significant point sources of pollution, it is necessary
to exclude these smaller sources of pollutant discharges from
the permit program.

5 40 C.F.R. s 125.4 (1975):

The following do not require an NPDES permit:

(f) Uncontrolled discharges composed entirely of storm
runoff when these discharges are uncontaminated
by any industrial or commercial activity, unless the
particular storm runoff discharge has been identified
by the Regional Administrator, the State water
pollution control agency or an interstate agency as a
significant contributor of pollution. (It is anticipated
that significant contributors of pollution will be
identified in connection with the development of plans

pursuant to section 303(e) of the Act. This exclusion
applies only to separate storm sewers. Discharges from

combined sewers and bypass sewers are not excluded.)

(j) Discharges of pollutants from agricultural and
silvicultural activities, including irrigation return flow
and runoff from orchards, cultivated crops, pastures,
rangelands, and forest lands, except that this exclusion
shall not apply to the following:

(1) Discharges from animal confinement facilities, if

such facility or facilities contain, or at any time during

the previous 12 months contained, for a total of 30 days

or more, any of the following types of animals at or in
excess of the number listed for each type of animal:
(i) 1,000 slaughter and feeder cattle;

(ii) 700 mature daily cattle (whether milkers or dry
cows);

(iii) 2,500 swine weighing over 55 pounds;
(iv) 10,000 sheep;

-(V7-55,-00-0-turkeys;

(vi) If the animal confinement facility has continuous

overflow watering, 100,000 laying hens and broilers;
(vii) If the animal confinement facility has liquid
manure handling systems, 30,000 laying hens and
broilers;

(viii) 5,000 ducks;

(2) Discharges from animal confinement facilities, if

such facility or facilities contain, or any time during the

previous 12 months contained for a total of 30 days or
more, a combination of animals such that the sum of the

following numbers is 1,000 or greater: the number of
slaughter and feeder cattle multiplied by 1.0, plus the
number of mature dairy cattle multiplied by 1.4, plus the

number of swine weighing over 55 pounds multiplied
by 0.4, plus the number of sheep multiplied by 0.1;
(3) Discharges from aquatic animal production
facilities;

(4) Discharges of irrigation return flow (such as
tailwater, tile drainage, surfaced ground water flow
or bypass water), operated by public or private
organizations or individuals, if: (1) There is a point
source of discharge (e. g., a pipe, ditch, or other defined

or discrete conveyance, whether natural or artificial)
and; (2) the return flow is from land areas of more than

3,000 contiguous acres, or 3,000 non-contiguous acres

which use the same drainage system; and

(5) Discharges from any agricultural or silvicultural
activity which have been identified by the Regional
Administrator or the Director of the State water
pollution control agency or interstate agency as a
significant contributor of pollution.

The National Resources Defense Council, Inc. (NRDC)
sought a declaratory judgment that the regulations are
unlawful under the FWPCA. Specifically, NRDC contended
that the Administrator does not have authority to exempt any
class of point source from the permit requirements ofs 402. It
argued that Congress in enacting ss 301, 402 of the FWPCA
intended to prohibit the discharge of pollutants from all point
sources unless a permit had been issued to the discharger
under s 402 or unless the point source was explicitly exempted

from the permit requirements by statute. The District Court
granted NRDC's motion for summary judgment. It held that
the FWPCA does not authorize the Administrator to exclude

© 2011 to
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any class of point sources from the permit program. NRDC

v. Train, 396 F.Supp. 1393 (D.D.C.1975). The EPA has
appealed to this court. It is joined on appeal by a number of
defendant-intervenors, National Forest Products Association

(NFPA), National Milk Producers Federation (NMPF), and

the Colorado River Conservation District. 6

6 Briefs as amicus curiae were filed by the American Iron

and Steel Institute, the State of Texas, and the State of
Washington, Department of Natural Resources.

This case thus presents principally a question of statutory
interpretation. EPA also argues that even if Congress intended

to include the pertinent categories in the permit program, the

regulations exempting them should be upheld on a doctrine
of administrative infeasibility, i. e., the regulations should be
upheld as a deviation from the literal terms of the. FWPCA
that is necessary to permit the Agency to realize the principal

objectives of the Act.

I. LEGISLATIVE HISTORY

The principal 'purpose of the FWPCA is "to restore and
maintain the chemical, physical, and biological integrity

of the Nation's waters." 7 The Act's ultimate objective, to
eliminate the discharge of pollutants into navigable waters
by 1985, is to be achieved by means of two intermediate
steps. As of July 1, 1977, all point sources other than publicly
owned treatment works were to have achieved effluent
limitations that require application of the "best practicable

control technolOgy." 8 These same point sources must reduce

their effluent discharges by July 1, 1983, to meet limitations

determined by application of the "best available technology

economically achievable" for each category of point source. 9

7 33 U.S.C. s 1251(a) (Supp. V 1975).

8 33 U.S.C. s 1311(b)(1)(A) (Supp. V 1975).

9 Id, s 1311(b)(2)(A).

The technique for enforcing these effluent limitations is
straightforward. Section 301(a) of the FWPCA provides:

Except as in compliance with this section and sections 302,
306, 307, 318, 402, and 404 of this Act, the discharge of any

pollutant by any person shall be unlawful. 10

10 Id. s 1311(a).

Appellants concede that if the regulations are valid, it must
be because they are authorized *1374 **152 by s 402;
none of the other sections listed in s 301(a) afford grounds for
relieving the exempted point sources from the prohibition of

s 301.11

11 Section 302, 33 U.S.C. s 1312 (Stipp. V 1975), permits

the Administrator to set water quality related effluent
limitations or control strategies where technology-
based limitations are inadequate. Section 306, 33
U.S.C. s 1316 (Supp. V 1975), instructs the EPA
Administrator to promulgate standards of performance

for new sources of pollution constructed after those
standards are proposed. Section 307, 33 U.S.C. s
1317 (Supp. V 1975), gives the EPA Administrator
the authority to issue generally applicable effluent
standards with respect to toxic substances and to
require pretreatment of some pollutants before their
introduction into treatment works. By virtue of s 318,

33 U.S.C. s 1328 (Supp. V 1975), the Administrator
may "permit the discharge of a specific pollutant or
pollutants under controlled conditions associated with
an approved aquaculture project under Federal or State

supervision." Section 404, 33 U.S.C. s 1344 (Supp. V
1975), gives the Secretary of the Army authority to issue

permits for the discharge of dredged or fill material into

the navigable waters at specified disposal sites.

Section 402 provides in relevant part that the Administrator
may, after opportunity for public hearing, issue a permit for

the discharge of any pollutant, or combination of pollutants,
notwithstanding section 301(a), upon condition that such
discharge will meet either all applicable requirements under
sections 301, 302, 306, 307, 308, and 403 of this Act, or prior

to the taking of the necessary implementing actions relating
to all such requirements, such conditions as the Administrator
determines are necessary to carry out the provisions of this

Act.

The NPDES permit program established by s 402 is central to

the enforcement of the FWPCA. It translates general effluent
limitations into the specific obligations of a discharger. As
this court noted in NRDC v. Train, 166 U.S.App.D.C. 312,
315, 510 F.2d 692, 695 (1975), the Act "relies primarily on a
permit program for the achievement of effluent limitations . . .

to attain its goals." The comments in floor debates of Senator
Muskie, the leading Congressional sponsor of the Act, makes

this clear. 12

12 "The Administrator of the Environmental Protection
Agency is authorized to regulate discharge of pollutants

iNext © 2011 Thomson Reuters. No cairn to ar cll,tL l 1 .S. Government Works. 4
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through the use of an expanded permit program." 117

Cong.Rec. 38800 (1971) (Senator Muskie) (emphasis
added), reprinted in 2 Environmental Policy Div.,
Congressional Reference Serv., A Legislative History
of the Water Pollution Control Act Amendments of
1972, at 1259 (Senate Public Works Comm. Print 1973)

(hereinafter cited as Legislative History).

The appellants argue that s 402 not only gives the
Administrator the discretion to grant or refuse a permit, but
also gives him the authority to exempt classes of point sources
from the permit requirements entirely. They argue that this
interpretation is supported by the legislative history of s 402
and the fact that unavailability of this exemption power would

place unmanageable administrative burdens on the EPA.

1 Putting aside for the moment the appellants' administrative

infeasibility argument, we agree with the District Court that
the legislative history makes clear that Congress intended the
NPDES permit to be the only means by which a discharger
from a point source may escape the total prohibition of s

301(a). This intention is evident in both Committee Reports.
In discussing s 301 the House Report stressed:

Any discharge of a pollutant without a permit issued by the
Administrator under section 318, or by the Administrator or
the State under section 402 or by the Secretary of the Army
under section 404 is unlawful. Any discharge of a pollutant
not in compliance with the conditions or limitations of such

a permit is also unlawful. 13

13 H.Rep.No.92-911, 92d Cong., 2d Sess. 100 (1972),
reprinted in Legislative History at 787.

The Senate Report echoed this interpretation:

(Section 301) clearly establishes that the discharge of
pollutants is unlawful. Unlike its predecessor program which
permitted the discharge of certain amounts of pollutants under

the conditions described above, this legislation would clearly
establish that no one has the right *1375 **153 to pollute
that pollution continues because of technological limits, not
because of any inherent rights to use the nation's waterways
for the purpose of disposing of wastes.

The program proposed by this Section will be implemented
through permits issued in Section 402. The Administrator will

have the capability and the mandate to press technology and
economics to achieve those levels of effluent reduction which
he believes to be practicable in the first instance and attainable

in the second. 14

14 S.Rep.No.92-414, 92d Cong., 1st Sess. 42 (1971),
reprinted in Legislative History at 1460; U.S.Code
Cong. & Admin.News 1972, pp. 3668, 3709.

2 The EPA argues that since s 402 provides that "the
Administrator may . . . issue a permit for the discharge of
any pollutant" (emphasis added), he is- given -the- discretion
to exempt point sources from the permit requirements
altogether. This argument, as to what Congress meant by
the word "may" in s 402, is insufficient to rebut the plain
language of the statute and the committee reports. We say
this with due awareness of the deference normally due "the
construction of a new statute by its implementing agency."
NRDC v. Train, 166 U.S.App.D.C. at 326, 510 F.2d at 706;
see Zuber v. Allen, 396 U.S. 168, 192, 90 S.Ct. 314, 24
L.Ed.2d 345 (1969); Udall v. Tallman, 380 U.S. 1, 16, 85
S.Ct. 792, 13 L.Ed.2d 616 (1965). The use of the word "may"
in s 402 means only that the Administrator has discretion
either to issue a permit or to leave the discharger subject to
the total proscription of s 301. This is the natural reading, and
the one that retains the fundamental logic of the statute.

Under the EPA's interpretationthe Administrator would have
broad discretion to exempt large classes of point sources from
any or all requirements of the FWPCA. This is a result that
the legislators did not intend. Rather they stressed that the
FWPCA was a tough law that relied on explicit mandates to
a degree uncommon in legislation of this type. A statement
of Senator Jennings Randolph of West Virginia, Chairman of
the Senate Committee responsible for the Act, is illustrative.

I stress very strongly that Congress has become very specific
on the steps it wants taken with regard to environmental
protection. We have written into law precise standards
and definite guidelines on how the environment should be
protected. We have done more than just provide broad
directives for administrators to follow. . . .

In the past, too many of our environmental laws have
contained vague generalities. What we are attempting to do
now is provide laws that can be administered with certainty
and precision. I think that is what the American people expect

that we do. 15

15 117 Cong.Rec. 38805 (1971), reprinted in Legislative
History at 1272. See also the comments of Senator
Montoya on the original Senate bill.

Your committee has placed before you a tough bill. This

body and this Nation would not have it be otherwise.
Our legislation contains an important principle of
psychology: Men seldom draw the best from themselves
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unless pressed by circumstances and deadlines. This bill

contains deadlines and it imposes rather tough standards

on industry, municipalities, and all other sources of
pollution. Only under such conditions are we likely to
press the technological threshold of invention into new
and imaginative developments that will allow us to meet

the objectives stated in our bill.
117 Cong.Rec. 38808 (1971), reprinted in Legislative

History at 1278.

There are innumerable references in the legislative history
to the effect that the Act is founded on the "basic premise
that a discharge of pollutants without a permit is unlawful
and that discharges not in compliance with the limitations

and conditions for a permit are unlawful." 16 Even when
infeasibility arguments were squarely raised, *1376 **154

the legislature declined to abandon the permit requirement. 17

We stand by our previous interpretation of the Act's scheme
for the enforcement of effluent limitations:

16 118 Cong.Rec. 10215 (1972) (Rep. Clausen),

reprinted in Legislative History at 378. See, e.

g., H.R.Rep.No.92-911 92d Cong., 2d Sess. 100
(1972), reprinted in Legislative History at' 787;
S.Rep.No.92-414; 92d Cong., 1st Sess. 42-43 (1971),

reprinted in Legislative History at 1460-61; 118
Cong.Rec. 10661 (1972) (Rep. Podell), reprinted in
Legislative History at 574.

17 The House rejected an amendment designed to avoid
the problems of including irrigation return flows in
the permit program. Congressman Teno Roncalio of
Wyoming offered an amendment on the floor of the

House that would have explicitly exempted irrigated
agriculture from the NPDES permit program.

Mr. RONCALIO. . . .

I offer my amendment so that a serious omission to
H.R. 11896 can be corrected before we end up with
a law that would be virtually impossible to enforce.
My amendment would specifically exempt irrigated
agriculture from sections 301(a), 302 and 304 of the

Federal Water Pollution Control Act.
I think my colleagues will agree that the type of salinity

problems created by irrigation runoff are simply not as

alarming as the more common pollutants discharged by

industrial and municipal facilities. Substantial salinity
concentrations have little effect on recreational use of
water or its suitability for the propagation of fish.

My amendment is necessary, Mr. Chairman, because at

the present time we could not enforce pollution control
on irrigation systems. It is virtually impossible to trace

pollutants to specific irrigation lands, making these
pollutants a nonpoint source in most cases. Second,

we do not have the technology to deal with irrigation
runoff (as contrasted to industrial pollution) and if we

begin making laws to control something that cannot be
handled with our given technological knowledge, we
will be doing many thbusand farmers and ranchers a
great disservice. In fact, we will be doing the Federal
Government a great disservice if we actually pass a
Federal water pollution control bill that cannot be fully

enforced.

118 Cong.Rec. 10764-65 (1972), reprinted in

Legislative History at 651. The amendment was
rejected.

After dates set forth in (s 301(b)), a person must obtain
a permit and comply with its terms in order to discharge

any pollutant. The conditions of the permit must assure that

any discharge complies with the applicable requirements

of ntunerous sections including the effluent limitations of
section 301(b).
NRDC v. Train, 166 U.S.App.D.C. at 316, 510 F.2d at 696

(emphasis added; footnotes omitted).

We also note that all the Supreme Court decisions referring
to s 402 view the permit as the only means by which a point
source polluter can avoid the ban on discharges found in' s

301. Strictly speaking these expressions may be dicta, for they
do not touch directly on the interpretation of s: 402. But' they

are at least a considered reading of what the Act appears to

mean.

In Train v. Colorado Public Interest Research Group,
Inc., 426 U.S. 1, 96 S.Ct. 1938, 48 L.Ed.2d 434 (1976),
Justice Marshall characterized the enforcement scheme of the

FWPCA as follows:

(E)ffluent limitations are enforced through a permit program.
The discharge of "pollutants" into water is unlawful without
a permit issued by the Administrator of the EPA or, if a State

has developed a program that complies with the FWPCA, by

the State. . . .

Id. at 7, 96 S.Ct. at 1941 (footnote omitted).

In EPA v. State Water Resources Control Board, 426 U.S.
200, 96 S.Ct. 2022, 48 L.Ed.2d 578 (1976), the issue was
whether federal installations were subject to state NPDES
programs. Justice White's majority opinion describes NPDES

at 205, 96 S.Ct. at 2025 (footnote omitted):

Under NPDES, it is unlawful for any person to discharge
a pollutant without obtaining a permit and complying with

its terms. An NPDES permit serves to transform generally

:ewNe 1,12 2 Thomson Reuters. No claim to original 11. . c vernment Works. 6
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applicable effluent limitations and other standards including
those based on water quality into the obligations (including
a timetable for compliance) of the individual discharger,
and the Amendments provide for direct administrative and
judicial enforcement of permits.

In E. I. du Pont de Nemours v. Train, 430 U.S. 112, 97
S.Ct. 965, 51 L.Ed.2d 204(1977), the Court held that under
FWPCA the EPA can set uniform effluent limitations through

industry-wide regulations rather than develop them on an
individual basis during the permit issuance process. But the
Court, per Justice Stevens, clearly indicated *1377 **755
that those limitations were translated into obligations of the
discharger through their inclusion in an NPDES permit. Id. at
119 -20, 97 S.Ct. 965.

The wording of the statute, legislative history, and precedents

are clear: the EPA Administrator does not have authority
to exempt categories of point sources from the permit
requirements of s 402. Courts may not manufacture for an
agency a revisory power inconsistent with the clear intent
of the relevant statute. In holding that the FPC does not
have authority to exempt the rates of small producers from
regulation under the Natural Gas Act, the Supreme Court
observed:

It is not the Court's role . . . to overturn congressional
assumptions embedded into the framework of regulation
established by the Act. This is a proper task' for the Legislature

where the public interest may be considered from the
multifaceted points of view of the representational process.

FPC v. Texaco, Inc., 417 U.S. 380, 400, 94 S.Ct. 2315, 2327,
41 L.Ed.2d 141 (1974).

II. ADMINISTRATIVE INFEASIBILITY

The appellants have stressed in briefs and at oral argument
the extraordinary burden on the EPA that will be imposed by
the above interpretation of the scope of the NPDES program.
The spectre of millions of applications for permits is evoked
both as part of appellants' legislative history argument that
Congress could not have intended to impose such burdens
on the EPA and as an invitation to this court to uphold
the regulations as deviations from the literal terms of the
FWPCA necessary to permit the agency to realize the general
objectives of that act. During oral argument we asked for
supplemental briefs so that the appellants could expand on
their infeasibility arguments. We consider EPA's infeasibility
contentions in turn.

A. Uniform National Effluent Limitations

EPA argues that the regulatory scheme intended under
Titles III and IV, of the FWPCA requires, first, that the

Administrator establish national effluent limitations 18 and,
second, that these limitations be incorporated in the individual

permits of dischargers. EPA argues that the establishment of
such limitations is simply not possible with the type of point
sources involved in the 1973 regulations, which essentially
involve the discharge of runoff i. e., wastewaters generated by
rainfall that drain over terrain into navigable waters, picking
up pollutants along the way.

18 See FWPCA s 502(11), 33 U.S.C. s 1362(11) (Supp. V
1975):

The term "effluent limitation" means any restriction
established by a State or the Administrator on
quantities, rates, and concentrations of chemical,
physical, biological, and other constituents which are
discharged from point sources into navigable waters,
the waters of the contiguous zone, or the ocean,
including schedules of compliance.

There is an initial question, to what extent point sources are
involved in agricultural, silvicultural, and storm sewer runoff.
The definition of point source in s 502(14), including the
concept of a "discrete conveyance", suggests that there is
room here for some exclusion by interpretation. We discuss
this issue subsequently. Meanwhile, we assume that even
taking into account what are clearly point sources, there is
a problem of infeasibility which the EPA properly opens for
discussion.

EPA contends that certain characteristics of runoff pollution
make it difficult to promulgate effluent limitations for most
of the point sources exempted by the 1973 regulations:

The major characteristic of the pollution problem which is
generated by runoff . . . is that the owner of the discharge
point . . . has no control over the quantity of the flow
or the nature and amounts of the pollutants picked up by
the runoff. The amount of flow obviously is unpredictable
because it results from the duration and intensity of the
rainfall event, the topography, the type of ground cover
and the saturation point of the land due to any previous
*1378 **156 rainfall. Similar factors affect the types of

pollutants which will be picked up by that runoff, including
the type of fanning practices employed, the rate and type
of pesticide and fertilizer application, and the conservation
practices employed . . .
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An effluent limitation must be a precise number in order for it

to be an effective regulatory tool; both the discharger and the

regulatory agency need to have an identifiable standard upon
which to determine whether the facility is in compliance. That

was the principal of the passage of the 1972 Amendments.

Federal Appellants' Memorandum on "Impossibility" at 7-8
(footnote omitted). Implicit in EPA's contentions is the
premise that there must be a uniform effluent limitation prior

to issuing, a permit. That is not our understanding of the law.

In NRDC v. Train, we described the interrelationship of the

effluent limitations and the NPDES permit program, 166
U.S.App.D.C. at 327, 510 F.2d at 707 (footnotes omitted):

The Act relies on effluent limitations on individual
point sources as the "basis of pollution prevention and

elimination." . . . Section 301(b) contains a broad description

of phase one and phase two effluent limitations, to be

achieved by July 1, 1977 and July 1, 1983, respectively.
The limitations established under section 301(b) are to be

imposed upon individual point sources through permits issued

under the National Pollutant Discharge Elimination System
(NPDES) established by section 402. Those permits are
to contain schedules which will assure phased compliance

with the effluent limitations no later than the final dates

set forth in section 301(b). Section 304(b) calls for the
publication of regulations containing guidelines for effluent
limitations for classes and categories of point sources. These
guidelines are intended to assist in the establishment of
section 301(b) limitations that will provide imiformity in the

permit conditions imposed on similar sources within the same

category by diverse state and federal permit authorities.

As noted in NRDC v. Train, the primary purpose of

the effluent limitations and guidelines was to provide
uniformity among the federal and state jurisdictions enforcing
the NPDES program and prevent the "Tragedy of the

19Commons" 1that might result if jurisdictions can compete

for industry and development by providing more liberal

limitations than their neighboring states. 166 U.S.App.D.C. at

329, 510 F.2d at 709. The effluent limitations were intended

to create floors that had to be respected by state permit

programs.

19 As one commentator has recently written:
The Tragedy of the Commons arises in noncentralized
decisionmaking under conditions in which the rational

but independent pursuit by each decisionmaker of
its own self-interest leads to results that leave all

decisionmakers worse off than they would have been

had they been able to agree collectively on a different

set of policies.
Stewart, Pyramids of Sacrifice? Problems of Federalism

in Mandating State Implementation of National
Environmental Policy, 86 Yale L.J. 1196, 1211 (1977).

The classic account of the Tragedy of the Commons
can be found in Hardin, The Tragedy of the Commons,

162 Science 1243 (1968). Hardin makes the point in the

context of sheep-grazing. Put simply, even over-simply,

Hardin shows that if no one is authorized to set limits to

preserve open pasture land as a whole, allowing sheep

to graze on that land may lead to serious overgrazing,
as each herdsman thinks only of his own advantage.

The solution lies in some mandate, from above or by
agreement, with sanctions to compel conformance.

But in NRDC v. Train it was also recognized that
permits could be issued before national effluent limitations
were promulgated and that permits issued subsequent to

promulgation of uniform effluent limitations could be
modified to take account of special characteristics of
subcategories of point sources.

Prior to the promulgation of effluent limitations under section

301, the director of a state program is instructed merely
to impose such terms and conditions in each permit as
he determines are necessary to carry out the provisions
of the Act. Once *1379 "157 an effluent limitation
is established, however, the state director and the regional
EPA Administrator are required to apply the specified,
uniform effluent limitations, modified only as necessary to

take account of fundamentally different factors pertaining
to particular point sources within a given class or category.
Any variation in the uniform limitations adopted for specific
dischargers must be approved by the Administrator.

166 U.S.App.D.C. at 330, 510 F.2d at 710 (footnotes
omitted).

Another passage in NRDC v. Train touches on the
infeasibility problem. We noted that "(t)he statutory

framework is not so tightly drawn as to require guidelines
for each and every class and category of point source
regardless of the need for uniform guidelines or to mandate
that all guidelines be published prior to December 31 (1974)
regardless of their quality or the burden that task would place

upon the agency." Id. at 320-21, 510 F.2d at 710-11. In

that case this court fully appreciated that technological and
administrative constraints might prevent the Administrator
from developing guidelines and corresponding uniform
numeric effluent limitations for certain point sources anytime

q:;) 2 Government \! arks.
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in the near future. The Administrator was deemed to have
the burden of demonstrating that the failure to develop
the guidelines on schedule was due to administrative
or technological infeasibility. 166 U.S.App.D.C. at 333,
510 F.2d at 713. Yet the underlying teaching was that
technological or administrative infeasibility was a reason for
adjusting court mandates to the minimum extent necessary

to realize the general objectives of the Act. 20 It is a number
of steps again to suggest that these problems afford the
Administrator the authority to exempt categories of point
sources from the NPDES program entirely.

20 In NRDC v. Train, this court stated:

A federal equity court may exercise its discretion to
give or withhold its mandate in furtherance of the
public interest, including specifically the interest in
effectuating the congressional objective incorporated in

regulatory legislation. We think the court may forebear
the issuance of an order in those cases where it is
convinced by the official involved that he has in good
faith employed the utmost diligence in discharging his

statutory responsibilities. The sound discretion of an
equity court does not embrace enforcement through
contempt of a party's duty to comply with an order that
calls him "to do an impossibility."

166 U.S.App.D.C. at 333, 510 F.2d at 713 (footnotes
omitted). For reasons stated in this opinion, we conclude
that to require the EPA Administrator to include
silvicultural, agricultural, and storm sewer point sources

in the NPDES program is not to require him "to do an
impossibility."

With time, experience, and technological development, more
point sources in the categories that EPA has now classed
as exempt may be amenable to national effluent limitations

achieved through end-of-pipe technology or other means of
pollution control. EPA has noted its own success with runoff
from mining operations:

EPA has found that in the area of runoff from mining
operations, there is sufficient predictability because of a
longer history of regulation and the relatively confined
nature of the operations that numerical limitations can be
established. Thus, consistent with EPA's position stated
earlier that it will expand the permit program where
its capability of establishing effluent limitations allows,
appropriate limitations have been created and the permit
program expanded.

Federal Appellants' Memorandum on "Impossibility" at 8.

3 In sum, we conclude that the existence of uniform
national effluent limitations is not a necessary precondition
for incorporating into the NPDES program pollution from
agricultural, silvicultural, and storm water runoff point
sources. The technological or administrative infeasibility of
such limitations may result in adjustments in the permit
programs, as will be seen, but it does not authorize the
Administrator to exclude the relevant point source from the
NPDES program.

B. Alternative Permit Conditions under s 402(a)

EPA contends that even if it is possible to issue permits
without national effluent limitations, *1380 **158 the
special characteristics of point sources of runoff pollution
make it infeasible to develop restrictions on a case-by-case
basis. EPA's implicit premise is that whether limitations are
promulgated on a class or individual source basis, it is still
necessary to articulate any limitation in terms of a numerical
effluent standard. That is not our understanding.

4 Section 402 provides that a permit may be issued
upon condition "that such discharge will meet either all
applicable requirements under sections 301, 302, 306, 307,
308 and 403 of this Act, or prior to taking of necessary
implementing actions relating to all such requirements, such
conditions as the Administrator determines are necessary to
carry out the provisions of this Act." 33 U.S.C. s 1342(a)
(Supp. V 1975) (emphasis added). This provision gives EPA
considerable flexibility in framing the permit to achieve a
desired reduction in pollutant discharges. The permit may
proscribe industry practices that aggravate the problem of

point source pollution. 21

21 That Congress did not regard numeric effluent
limitations as the only permissible limitation on a
discharger is supported by s 302(a) of the Act, 33 U.S.C.

s 1312(a) (Supp. V 1975):

Whenever, in the judgment of the Administrator,
discharges of pollutants from a point source or group
of point sources, with the application of effluent
limitations required under (s 301(b) of the Act), would

interfere with the attainment or maintenance of that
water quality in a specific portion of the navigable
waters which shall assure protection of public water
supplies, agricultural and industrial uses, and the
protection and propagation of a balanced population
of shellfish, fish and wildlife, and allow recreational
activities in and on the water, effluent limitations
(including alternative effluent control strategies ) for
such point source or sources shall be established

2011 Themset:
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which can reasonably be expected to contribute to the
attainment or maintenance of such water quality.

The emphasis has been added.

EPA's counsel caricatures the matter by stating that

recognition of any such authority would give EPA the power
"to instruct each individual farmer on his fanning practices."
Federal Appellants Memorandum on "Impossibility" at 12.
Any limitation on a polluter forces him to modify his conduct
and operations. For example, an air polluter may have a
choice of installing scrubbers, burning different fuels or
reducing output. Indeed, the authority to prescribe limits
consistent with the best practicable technology may be
tantamount to prescribing that technology. Of course, when
alternative techniques are available, Congress intended to
give the discharger as much flexibility as possible in choosing
his mode of compliance. See, e. g., H.Rep.No.92-911, 92d
Cong., 2d Sess. 107, reprinted in Legislative History at
794. We only indicate here that when numerical effluent
limitations are infeasible, EPA may issue permits with
conditions designed to reduce the level of effluent discharges
to acceptable levels. This may well mean opting for a gross
reduction in pollutant discharge rather than the fine-tuning
suggested by numerical limitations. But this ambitious statute

is not hospitable to the concept that the appropriate response
to a difficult pollution problem is not to try at all.

It may be appropriate in certain circumstances for the EPA
to require a permit-tee simply to monitor and report effluent

levels; EPA manifestly has this authority. 22 Such permit
conditions might be desirable where the full extent of the
pollution problem is not known.

22 FWPCA s 402(a)(3), (b)(2)(B), 33 U.S.C. s 1342(a)

(3), (b)(2)(B) (Supp. V 1975). EPA concedes that it

has this authority. Federal Appellants' Memorandum on

"Impossibility" at 14.

C. General Permits

Finally, EPA argues that the number of permits involved in

the absence of an exemption authority will simply overwhelm
the Agency. Affidavits filed with the District Court indicate,
for example, that the number of silviculture point sources
may be over 300,000 and that there are approximately

100,000 separate storm sewer point sources.23 We are
and must be sensitive to *1381 **159 EPA's concerns

of an intolerable permit load. But the District Court and
the various parties have suggested devices to mitigate the
burden to accommodate within a practical regulatory scheme

1369 (1977)

Congress's clear mandate that all point sources have permits.
All that is required is that EPA makes full use of its
interpretational authority. The existence of a variety of
options belies EPA's infeasibility arguments.

23 Affidavit of William H. McCredie, Director, Industrial

Forestry, of the NFPA; Affidavit of Walter G. Gilbert,
Chief of the Municipal Operations Branch, Municipal
Waste Water Systems Div., EPA Office of Air and
Water Programs.

5 Section 402 does not explicitly describe the necessary
scope of a NPDES permit. The most significant requirement
is that the permit be in compliance with limitation sections of
the Act described above. As a result NRDC and the District
Court have suggested the use of area or general permits. The
Act allows such techniques. Area-wide regulation is one well-

established means of coping with administrative exigency.
An instance is area pricing for natural gas producers, which
the Supreme Court upheld in Permian Basin Area Rate Cases,

390 U.S. 747, 88 S.Ct. 1344, 20 L.Ed.2d 312 (1968).24

A more dramatic example is the administrative search
warrant, which may be issued on an area basis despite the
normal Fourth Amendment requirement of probable cause for

searching specific premises. Camara v. Municipal. Court, 387

U.S. 523, 87 S.Ct. 1727, 18 L.Ed.2d 930 (1967).

24 In Permian Basin the Supreme Court obserVed:
The Commission has asserted, and the history of
producer regulation has confirmed, that the ultimate
achievement of the Commission's regulatory purposes
may easily depend upon the contrivance of more
expeditious administrative methods. The Commission

believes that the elements of such methods may
be found in area proceedings. "(C)onsiderations, of
feasibility and practicality are certainly germane" to the

issues before us.... We cannot, in these circumstances,
conclude that Congress has given authority inadequate

to achieve with reasonable effectiveness the purposes
for which it has acted.

390 U.S. at 777, 88 S.Ct. at 1365.

In response to the District Court's order, EPA promulgated
regulations that make use of the general permit device. 42
Fed.Reg. 6846-53 (Feb. 4, 1977). The general permit is
addressed to a class of point source dischargers, subject to
notice and opportunity for public hearing in the geographical
area covered by the permit. Although we do not pass on
the validity of the February, 1977, regulations, they serve to

dilute an objection of wholesale infeasibility. 25

V4i;;StL7wNed 02 Thomson Re t Works. 10
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25 It is also of some, albeit limited, significance that
the House Committee on Government Operations
found EPA's administrative problems with applying
the permit program to animal feedlots "grossly
exaggerated." It was of the opinion that the
Administrator did not have authority to exempt point
sources from the NPDES program. H.Rep.No.93-1012,
93d Cong., 2d Sess. 15=30 (1974).

1977)

Our approach is not fairly subject to the criticism that it
elevates form over substance that the end result will lookvery
much like EPA's categorical exemption. It is the function of
the courts to require agencies to comply with legislative intent
when that intent is clear, and to leave it to the legislature to

make adjustments when the result is counterproductive. 26 At
the same time, where intent on an issue is unclear, *1382
'160 we are instructed to afford the administering agency

the flexibility necessary to achieve the general objectives of
the Act. Weinberger v. Bentex Pharmaceuticals, Inc., 412
U.S. 645, 653, 93 S.Ct. 2448, 37 L.Ed.2d 235 (1973); United.
States v. Southwestern Cable Co., 392 U.S. 157, 177-78, 88

'S.Ct. 1994, 20 L.Ed.2d 1001 (1968); Permian Basin Area
Rate Cases, 390 U.S. 747, 780, 88 S.Ct. 1344, 20 L.Ed.2d
3.12 (1968). These lines of authority conjoin in our approach.
We insist, as the Act insists, that a pennit is necessary; the
Administrator has no authority to exempt point sources from
the NPDES program. But we concede necessary flexibility
in the shaping of the permits that is not inconsistent with the
clear terms of the Act.

26 The Supreme Court recently reiterated this instruction

in Union Electric Co. v. EPA, 427 U.S. 246, 96 S.Ct.
2518, 49 L.Ed.2d 474 (1976). There the Court held that

the EPA Administrator could not consider claims of
technological or economic infeasibility when approving

state implementation plans under the Clean Air Act
Amendments of 1970, 42 U.S.C. ss 1857a-18571
(1970). Such claims were held only to be cognizable
by the states in the plan design stage or by the
Administrator when drawing up compliance orders.
Justice Marshall, writing for the Court, emphasized that
federal courts are not to ignore clear expressions of
Congressional intent in order to accommodate claims of

technological or economic infeasibility.

Allowing such claims to be raised by appealing the
Administrator's approval of an implementation plan ...
would frustrate congressional intent. It would permit a

proposed plan to be struck down as infeasible before it
is given a chance to work, even though Congress clearly

contemplated that some plans would be infeasible when
proposed. And it would permit the Administrator or a

federal court to reject a State's legislative choices in
regulating Ir pollution, even though Congress plainly
left with the States, so long as the national standards
were met, the power to determine which sources
would be burdened by regulation and to what extent.
Technology forcing is a concept somewhat new to our
national experience and it necessarily entails certain

risks=-But-Congress considered those risks in passing
the 1970 Amendments and decided that the dangers
posed by uncontrolled air pollution made them worth
taking. Petitioner's theory would render that considered
legislative judgment a nullity, and that is a result we
refuse to reach.

427 U.S. at 268-69, 96 S.Ct. at 2531 (footnote
omitted). See also Wilderness Society v. Morton, 156
U.S.App.D.C. 121, 171, 479 F.2d 842, 892 (1973),
cert. denied, 411 U.S. 917, 93 S.Ct. 1550, 36 L.Ed.2d
309 (quoting United States v. City and County of San
Francisco, 310 U.S. 16, 31-32, 60 S.Ct. 749, 84 L.Ed.
1050 (1940): " 'We cannot accept the contention that
administrative rulings such as those relied on can thwart
the plain purpose of a valid law.' ")

There is also a very practical difference between a general
permit and an exemption. An exemption tends to become
indefinite: the problem drops out of sight, into a pool of
inertia, unlikely to be recalled in the absence of crisis or a
strong political protagonist. In contrast, the general or area
permit approach forces the Agency to focus on the problems
of specific regions and requires that the problems of the
region be reconsidered at least every five years, the maximum

duration of a permit. 27

27 33 U.S.C. s 1342(a)(3), (b)(1)(B) (Supp. V 1975).

D. Other Interpretational Powers

6 Many of the intervenor-appellants appear to argue that
the District Court should be reversed becauSe the categories
exempted by EPA are nonpoint sources and are not, in fact,

point sources. 28 We agree with the District Court "that the
power to define point and nonpoint sources is vested in EPA
and should be reviewed by the court only after opportunity
for full agency review and examination." 396 F.Supp. at
1396. The only issue precisely confronted by all the parties
and properly framed for our consideration is whether the
Administrator has authority to exempt point sources from the
NPDES program. We also think that we should, for similar
reasons, not consider at this time the appropriate definition of
"discharge of any pollutant" as used in s 402. The American
Iron and Steel Institute as amicus curiae has pressed upon
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us the argument that the term "discharge" as used in s 402

was intended to encompass only "volitional flows" that add

pollutants to navigable waters. Most forms of runoff, it is

argued, do not involve volitional flows.

28 This appears to be the position of the Colorado River
Water Conservation District and the NFPA with respect

to silvicultural activities, and NMPF; less obviously,

with respect to small dairy farms.
We would put in the same category EPA's contention
that the exempt categories are best handled under
the areawide waste treatment management planning
process of s 208 of the FWPCA, 33 U.S.C. s 1288

(Supp. V 1975). By its terms that section is concerned
with areawide waste treatment plans that identify and
control "agriculturally and silviculturally related non-

point sources of pollution." Id. s 1288(b)(2)(F).

7 We assume that FWPCA, however tight in some respects,

leaves some leeway to EPA in the interpretation of that

statute, and in that regard affords the Agency some means to

consider matters of feasibility. However, for reasons already

noted, we do not consider these particular contentions as to

interpretation on the merits.

III. CONCLUSION

8 As the Supreme Court recently stated in a FWPCA case,

"(t)he question . . .is **161 *1383 not what a court thinks

is generally appropriate to the regulatory process, it is what

Congress intended . . .." E. I. du Pont de Nemours & Co.

v. Train, 430 U.S. 112, 138, 97 S.Ct. 965, 980, 51 L.Ed.2d

204 (1977). We find a plain Congressional intent to require

permits in any situation of pollution from point sources. We

also discern an intent to give EPA flexibility in the structure

of the permits, in the form of general or area permits. We are

aware that Congress hoped that more of the NPDES permit

program would be administered by the states at this point

But it also made provision for continuing EPA administration.

Imagination conjoined with determination will likely give

EPA a capability for practicable administration. If not, the

remedy lies with Congress.

29

End of Document

29 See, e. g., 118 Cong.Rec. 10235 (1972) (Rep. Ichord)
reprinted in Legislative History at 428.

So ordered.

MacKINNON, Circuit Judge, concurring:

I concur in the very sound and practical construction set forth

in the foregoing opinion. Any person concerned with the

actual application and enforcement of laws would necessarily

be concerned by the application of the relevant legislation to

all point sources in agriculture and particularly to irrigated

agriculture. Concern would also lie in the congressional
admission that present technology is inadequate to enable

our citizens to meet the standards and deadlines the Act
imposes; in passing the law, Congress was relying on the

future "invention (of) new and imaginative developments

that will allow us to meet the objectives of our bill." 1 In

gambling parlance, Congress in enacting the law was "betting

on the come." It is relying on our citizens in the near future

to develop the complex technology to meet all the law's
standards and objectives on time. The difficulty with that

approach is the the hopes of Congress in this respect, like

that of any gambler, might not be realized. The agency in this

case, however, has shown that it takes arealistic view of both

the situation and the task of meeting the difficult requirements
and objectives of the Act. I sincerely hope that the ability

of the agency to issue section 402 permits including general

area permits 2 will permit it to meet the present and future
compliance problems posed by the Act in a practical way.

1 Comments of Senator Montoya, 117 Cong.Rec. 38808
(1971), quoted in court's opinion at 12, reprinted in

Legislative History at 1278.

2 As an example, an area permit with appropriate
conditions and modifications could issue for the
agricultural point sources within the Grand River
Irrigation District, or the watershed of the Roaring Fork

River and tributaries, etc.

Parallel Citations

10 ERC 2025, 186 U.S.App.D.C. 147, 8 Envtl. L. Rep. 20,028
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Natural Resources Defense Council, Inc. v. U.S. E.P.A., 16 F.3d 1395 (1993)

16 F.3d 1395
United States Court of Appeals,

Fourth Circuit.

NATURAL RESOURCES DEFENSE COUNCIL,

INCORPORATED; Environmental Defense
Fund, Incorporated; Audubon Naturalist

Society of the Central Atlantic States; Maryland

Conservation Council; Conservation Federation
of Maryland; John Gottschalk; Mark Kovach;

Ken Penrod; Glen Peacock; C.L. Fitchett;
Louis W. Powers, Plaintiffs-Appellants,

v.

UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY; Edwin B. Erickson,

Region III Administrator; William Reilly,
Administrator, United States Environmental
Protection Agency; Westvaco Corporation;

The American Paper Institute, Incorporated;

Chesapeake Corporation; Union Camp
Corporation; The State of Maryland, Department

of the Environment, Defendants-Appellees.

No. 92-2520. Argued June
9, 1993. Decided Dec. 22, 1993.

Environmental group sued Environmental Protection Agency
(EPA) challenging EPA's dioxin criteria document and its
approval of water quality standards of states of Maryland
and Virginia which allowed levels of dioxin which exceeded

EPA's own guidance criterion. The United States District
Court for the Eastern District of Virginia, .James R. Spencer,
J., 770 F.Supp. 1093, dismissed original count one of
complaint with leave to amend, and subsequently, 806
F.Supp. 1263, granted EPA's motion to dismiss and for
partial summary judgment affirming EPA's approval of state
water quality standards. Environmental groups appealed. The
Court of Appeals, Britt, District Judge, sitting by designation,
held that: (1) district court applied correct legal standard
in reviewing EPA's approval of state dioxin standards; (2)
use of 6.5 grams of maximum residue fish per day as fish
consumption standard in approving state's use of 1.2 parts
per quadrillion of dioxin was proper; (3) approving use of
5,000 bioconcentration factor (BCF) for dioxin by states in
establishing water quality standards was not arbitrary; and
(4) states were not required under Clean Water Act to adopt

single numeric criterion for dioxin that protected against all
identifiable effects to human health, aquatic life and wildlife.

Affirmed.

Attorneys and Law Firms

*1397 ARGUED: David Sawn burg Bailey, Environmental
Defense Fund, Washington, D.C., for appellants. John Alan
Bryson, United States Department of Justice, Washington,
D.C., for appellees. ON BRIEF: Robert W. Adler, Senior
Attorney, Natural Resources Defense Counsel, Washington,
D.C., for appellants. Myles W. Flint, Acting Assistant
Attorney General, Greer S. Goldman, David C. Shilton,
United States Department of Justice, Washington, D.C.;
Manning Gasch, Jr., Joseph M. Spivey, III, Hunton &
Williams, Richmond, Virginia; Roland DuBois, Office of
General Counsel, United States Environmental Protection
Agency, Washington, D.C.; Andrew Duchovnay, Office of
Regional Counsel, United States Environmental Protection
Agency, Philadelphia, Pennsylvania, for appellees.

Before HALL and NIEMEYER, Circuit Judges, and BRITT,
United States District Judge for the Eastern District of North
Carolina, sitting by designation.

Opinion

OPINION

BRITT, District Judge:

This appeal arises out of consolidated suits brought by
the Natural Resources Defense Council ("NRDC") and
Environmental Defense Fund ("EDF") to challenge the
approval by the United States Environmental Protection
Agency . ("EPA") of state water quality *1398 standards

implemented by Maryland and Virginia. Specifically,
NRDC and EDF contest the approval of these state standards

as they relate to dioxin. 2

NRDC sued EPA challenging the Maryland water
quality standards, and EDF sued EPA challenging the
Virginia standards.

2 The term "dioxin" generally encompasses a broad
range of closely-related toxic organic chemical
compounds. The specific dioxin compound at issue
on this appeal is 2,3,7,8-Tetrachlorodibenzo-p-dioxin

("2,3,7,8-TCDD"). It is highly probable that dioxin is
a potent carcinogen. Dioxin is primarily a by-product
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of the chlorine bleaching of pulp associated with paper

manufacturing.

The district court below issued two published opinions
regarding this action; Natural Resources Defense Council v.
EPA, 770 F.Supp. 1093 (E.D.Va.1991) ("NRDC I "), and
Natural Resources Defense Council v. EPA, 806 F.Supp.
1263 (E.D.Va.1992) ("NRDC II").

In NRDC I, the district court dismissed the original Count
One of the Complaint filed in the Maryland action and held
that EPA had discretion under the Clean Water Act ( "CWA"

or "Act"), 33 U.S.C. §§ 1251 et seq., whether to include
numerical criteria for all identifiable effects of dioxin and to
revise criteria when the latest available scientific knowledge
demanded it. However, the court allowed plaintiff NRDC an
opportunity to amend Count One of the Maryland complaint
to assert a claim solely under the Administrative Procedure
Act ("APA"), 5 U.S.C. §§ 500 et seq. NRDC I, 770 F.Supp.
at 1108-10.

In NRDC II, the district court granted EPA's motions to
dismiss and for partial summary judgMent. The court held
that EPA sufficiently reviewed the Maryland and Virginia
dioxin standards in accordance with the CWA and that EPA
did not abuse its discretion in determining that Maryland
and Virginia relied on scientifically defensible assumptions
in setting dioxin standards. The district court also dismissed
amended Count One of the Maryland complaint on grounds
that NRDC failed to exhaust administrative remedies. NRDC

II, 806 F.Supp. at 1277-78.

NRDC and EDF appeal the district court's decisions and make
the following assignments of error: (1) that the district court
applied an incorrect legal standard in deciding whether EPA
properly approved the state water quality standards; (2) that
the district court erred in affirming EPA's approval of the
state dioxin standards; and (3) that the district court erred in
dismissing both the original and amended Count One of the
Maryland complaint. Finding no error, we affirm.

I. FACTS

A full account of the facts can be found in NRDC I, 770
F.Supp. at 1094-96, and NRDC II, 806 F.Supp. at 1266-72.
For ease of reference,, this court summarizes the facts as
follows: On 11 September 1989, the Maryland Department
of the Environment ("MDE") sought to revise Maryland's
water quality standards to allow its waters to contain dioxin
in the amount of 1.2 parts per quadrillion ("ppq"), an
amount indisputably less protective than EPA's own guidance

criterion of .0013 ppq. 3 However, MDE chose *1399 this
1.2 ppq criterion because it had been based on the Food
and Drug Administration's ("FDA") less conservative cancer
potency factor and because MDE felt that EPA's cancer
potency factor overestimated the. carcinogenic potential of

dioxin. 4 After public hearings were held on the matter,
Maryland adopted the 1.2 ppq standard and submitted it to
EPA for review and approval.

3 As explained fully by the district court, numeric water
criteria, such as the 1.2 ppq and .0013 ppq standards, are

based on an assessment of the dose of dioxin that may

cause harm and the dose to humans that can be expected

as a result of dioxin present in water. Six factors are
considered in determining the numeric dioxin criteria:

(1) cancer potency; (2) risk level; (3) fish consumption;

(4) bioconcentration; (5) water intake; and (6) body
weight. See discussion infra. Of these factors, the first

four are primarily at issue on this appeal.

The .0013 ppq figure is taken from EPA's
dioxin criteria guidance document, Ambient Water
Quality Criteria for 2,3,7,8-Tetrachlorodibenzo-p-
dioxin, published in 1984 ("1984 dioxin criteria
document"). In this document, EPA summarized the
scientific information available in 1984 regarding
dioxin toxicity and provided useful information for
the states to use in adopting their own water quality
standards. EPA recommended that where bodies of
water are used as a source for both ,drinking water
and edible fish, a dioxin concentration of .0013
ppq is desirable. This .0013 ppq figure means;
approximately speaking, that one out of every ten
million individuals faces an excess risk of cancer
exposure as a result of the water's dioxin content.
Thus, a 1.2 ppq standard would mean that, according

to EPA's assessment, roughly one out of every ten
thousand individuals would face such exposure.

EPA relates to the court that its cancer potency fdefor is

among the most conservative, i.e. the most protective,

in the world. Other federal agencies, including the
FDA and the Center for Disease Control ("CDC"),
adopted less conservative dioxin potency standards
because these agencies used different assumptions and

risk assessment methodologies. Some foreign countries,

such as Canada and the Netherlands, have developed
estimates of cancer risk even less protective than that
used by the FDA or CDC.

Similar events took place in Virginia. On 11 December
1989, the Virginia State Water Control Board ("VSWCB")
proposed to revise its water quality standards to include

'y'A:StiawNeXt ) 2 '11 Thonlson claim to o US, Government ark'.
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the 1.2 ppq dioxin standard. After public hearings were
held, VSWCB submitted its proposal to EPA for review and
approval on 27 September 1990.

EPA approved the Maryland standard on 12 September
1990, and approved the Virginia standard on 25 February
1991. Accompanying each approval, a Technical Support
Document ("TSD") was issued by EPA and set' out in detail
EPA's scientific review of MDE's and VSWCB's analysis in
deriving the 1:2 ppq standard. EPA concluded that Maryland's

and Virginia's use of the 1.2 ppq standard for dioxin was
scientifically defensible, protective of human health, and in
full compliance with the CWA.

Plaintiffs then initiated this suit in the district court to
challenge EPA's 1984 dioxin criteria document and EPA's
approval of the Maryland and Virginia water quality
standards. As noted above, the district court dismissed
original Count One of the Maryland complaint on grounds
that § 304(a) of the CWA does not impose a mandatory duty
on EPA to develop numeric criteria for dioxin or to update its

1984 dioxin criteria document. NRDC I, 770 F.Supp. at 1107.
After giving NRDC an opportunity to amend Count One, the
district court dismissed the amended count for lack of finality

and failure to exhaust administrative remedies. NRDC II, 806
F.Supp. at 1278. The district court also granted summary
judgment to EPA on the remaining claims, holding that EPA
had not acted arbitrarily or capriciously in approving the state
water quality standards. Id. at 1277. This appeal followed.

II. STATUTORY SCHEME

1 The main purpose of the CWA is to "restore and
maintain the chemical, physical, and biological integrity of
the Nation's waters" by reducing, and eventually eliminating,

the discharge of pollutants into these waters. 33 U.S.C. §
1251(a) (Supp.1993). While the states and EPA share duties
in achieving this goal, primary responsibility for establishing

appropriate water quality standards is left to the states. See
id. §§ 1251(b) (1982); Chevron U.S.A., Inc. v. Hammond,
726 F.2d 483 (9th Cir.1984), cert. denied sub nom. Chevron
U.S.A. Inc. v. Sheffield, 471 U.S. 1140, 105 S.Ct. 2686, 86
L.Ed.2d 703 (1985); District of Columbia v. Schramm, 631
F.2d 854 (D.C.Cir.1980). EPA sits in a reviewing capacity of

the state-implemented standards, with approval and rejection
powers only. 33 U.S.C. § 1313(c) (1982 & Supp.1993).
Water quality standards are a critical component of the
CWA regulatory scheme because such standards serve as
a guideline for setting applicable limitations in individual
discharge permits.

In an effort to meet the CWA's primary goal, section 402 of
the Act (33 U.S.C. § 1342) establishes the National Pollutant

Discharge Elimination System ("NPDES") permitprogram. 5
Under this program, permits are issued by either the EPA
or by states that have been allocated NPDES permitting

authority. -6- /di 1342--(1982& Supp-.1993)7However, a
state's exercise of NPDES permitting authority is subject to
EPA approval. Id. §§ 1342(c), (d) (1982 & Supp.1993). All
NPDES permits must take "1400 into account technology-
based effluent limitations that reflect the pollution reduction
achievable based on specific equipment or process changes,
without reference to the effect on the receiving water, and,
where necessary, more stringent limitations representing the
level of control necessary to ensure that the receiving waters
attain and maintain state water quality standards. Id. §§
1311(b) (1982), 1313(c) (1982 & Supp.1993).

5 For a more thorough explanation of the NPDES
framework, see Westvaco Corp. v. EPA, 899 F.2d 1383
(4th Cir.1990).

6 It is undisputed that Virginia and Maryland have been
given such authority.

Additionally, the CWA requires each state to adopt water
quality standards for all waters of that state and to review
them at least every three years. Id. §§ 1313(a), (b), (c)(1)
(1982 & Supp.1993). To adopt these standards, states must
first classify the uses for which the water is to be protected,
such as fishing and swimming, and then each state must
determine the level of water quality necessary to protect
those uses. Thus, the following three factors are considered
when adopting or evaluating a water quality standard: (1)
one or more designated uses of the state waters involved; (2)
certain water quality criteria, expressed as numeric pollutant
concentration levels or narrative statements representing a
quality of water that supports a particular designated use; and
(3) an antidegradation policy to protect existing uses and high

quality waters. Id. § 1313(c)(2)(A) (Supp.1993); 40 C.F.R. §
131.

States are directed to adopt numerical water quality criteria
for specific toxic pollutants, such as dioxin, for which EPA
has published numerical criteria guidance under 33 U.S.C.
§ 1314(a), if that pollutant can reasonably be expected to
interfere with the designated uses of the states' waters. Id. §
1313(c)(2)(B) (Supp.1993). As mentioned previously, states
must submit their new or revised water quality standards to
EPA for review. Id. § 1313 (c)(2)(A) (Supp.1993). On review,

each submission must contain at least six elements: (1) use

© 201 I .Re,uters. 3
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designations consistent with the CWA; (2) a description of
methods used and analyses conducted to support revisions of
water quality standards; (3) water quality criteria sufficient
to protect the designated uses; (4) an antidegradation policy;
(5) certification of compliance with state law; and (6) general

information to assist EPA in determining the adequacy of the
scientific basis for standards that do not include the "fishable/

swimmable" uses as set forth in 33 U.S.C. § 1251(0(2). 40
C.F.R. § 131.6.

EPA regulations also provide that states should develop
numerical criteria based on EPA's criteria guidance under
§ 304(a) of the CWA, EPA's criteria guidance modified
to reflect site-specific conditions, or other scientifically
defensible methods. 40 C.F.R. § 131.11(b)(1). Alternatively,
states should establish narrative criteria or criteria based
on biomonitoring methods if numerical criteria cannot be

ascertained, or to supplement numerical criteria. Id. §

131.11(b)(2).

III. DISCUSSION

A. Standard of Review on Appeal

2 As to the first and third issues on appeal, that is, whether
the district court properly applied the correct legal standard
under the CWA in reviewing EPA's approval of the state
water quality standards and whether the district court erred
in dismissing both original and amended Count One of the
Maryland complaint, this court will apply a de novo standard

of review. Schatz v. Rosenberg, 943 F.2d 485, 489 (4th
Cir.1991), cert. denied sub nom. Schatz v. Weinberg & Green,

503 U.S. 936, 112 S.Ct. 1475, 117 L.Ed.2d 619 (1992); see
also L.K. Comstock & Co. v. United Eng'rs & Constructors
Inc., 880 F.2d 219, 221 (9th Cir.1989) (explaining that
principles of law applied to facts are reviewed de novo ).

3 Regarding the second issue on appeal, which is whether
the district court erred in affirming EPA's approval of the state

dioxin standards, it is undisputed that the correct standard
of review is whether the agency action was arbitrary or
capricious. The applicable statute provides that an agency's
action, such as the EPA action at issue here, must be upheld
unless that action was "arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law." 5 U.S.C.

§ 706(2)(A) (1977). This is, of course, a highly deferential
standard which presumes the validity of the agency's action.
Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C.Cir.) (en bane), cert.

denied, *1401 426 U.S. 941, 96 S.Ct. 2663, 49 L.Ed.2d
394 (1976). Thus, this court's task is to scrutinize the EPA's

activity to determine whether the record reveals that a rational

basis exists for its decision. Id.

4 This court also is mindful that the CWA is a lengthy
and complex statute and that its mandate and policy often
require the evaluation of sophisticated data. Reynolds Metal
Co. v. EPA, 760 F.2d 549, 558 (4th Cir.1985). Of course,
in reviewing EPA's actions here, this court does not sit as
a scientific body, meticulously reviewing all data under a
laboratory microscope. Id. at 559. Nonetheless, EPA must
fully and ably explain its course of inquiry, its analysis, and its

reasoning, and show that a rational connection exists between
its decision-making process and its ultimate decision. Id.;
Tanners' Council of Am., Inc. v. Train, 540 F.2d 1188, 1191

(4th Cir.1976).

B. The District Court's Statutory Review of EPA's
Approval of the State Water Quality Standards

5 NRDC argues that the district court applied an incorrect
legal standard in reviewing EPA's approval of the state dioxin

standards. To support this argument, NRDC contends that
EPA's approval of the state dioxin standards is governed
principally by § 303(c) of the CWA, 33 U.S.C. § 1313(c).
Error was committed, so the arguthent goes, when the district
court focused not on §, 303(c), but on a policy statement
contained in § 101(b) of the CWA, 33 U.S.C. § 1251(b),
when it reviewed EPA's decision. NRDC argues further
that the court's analysis was flawed because it extended
excessive deference to EPA's decision and, accordingly, did
not uphold the purposes of the CWA with respect to state-
implemented water quality standards as § 101(a) and § 303(c)

direct it should do. Specifically, NRDC suggests that under
sections 101(a) and 303(c), EPA has an independent duty
to objectively ensure that state water quality standards meet
the requirements of the CWA, and that nothing in the CWA

allows EPA to defer to states on this issue. Stated differently,
NRDC contends that the district court misunderstood its
function in reviewing EPA's approval by according undue
deference to that decision. In sum, NRDC maintains that
EPA, as well as the district court, had a duty under the CWA to

assert a more dominant role in the review process. The court

is unpersuaded.

6 At the outset it is important to note, as the district court
correctly found, that states have the primary role, under § 303

of the CWA (33 U.S.C. § 1313), in establishing water qualify
standards. Chevron U.S.A., Inc., 726 F.2d at 489. EPA's
sole function, in this respect, is to review those standards
for approval. 33 U.S.C. § 1313(c) (1982 & Supp.1993).

:,;eg 2011 Thomson Reuters. No dairy/ to Nernment Works.
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Appellants question the intensity of that review, arguing that
EPA should not accord an overextended deference to the
states' decisions with regard to its water quality standards.
EPA, however, asserts that its duty under the CWA is not
to determine whether the states used EPA's recommended
criterion but instead to review state water quality standards
and determine-whether-the states' decision is scientifically
defensible and protective of designated uses. See 40 C.F.R.
§§ 131.5(a), 131.6(c), 131.11(a) & (b). While the CWA

admittedly is less than crystal clear on this precise issue, 7
the court realizes that it must give due weight to EPA's
interpretation and administration of this highly complex
statute, particularly when its determination appears to be
reasonable and is supported by substantial evidence in the
administrative record. Shanty Town Assocs. Ltd. v. EPA, 843
F.2d 782, 790 (4th Cir.1988).

7 Section 303(c)(3) of the CWA (33 U.S.C. § 1313(c)
(3)) provides that "[i]f the Administrator, within sixty
days after the date of submission of the revised or
new standard, determines that such standard meets the

requirements of [the Act], such standard shall thereafter

be the water quality standard for the applicable waters

of that State." 33 U.S.C. § 1313(c)(3) (1982) (emphasis

added).

In each Technical Support Document ("TSD") issued by
the EPA, the agency conducted an analysis regarding every
assumption used by Maryland and Virginia in deriving their
respective water quality standards. EPA independently found
that each factor and assumption was scientifically defensible.

In reviewing the criteria as a whole, EPA *1402 also found
that they protected the uses that they were designed to protect.

7 In light of this extensive agency review, the court reiterates

that it does not sit as a scientific body and is not called
on to meticulously inspect each and every bit of technical
evidence. Reynolds Metal Co., 760 F.2d at 559. Rather, the
court's function is to determine whether proper legal standards

were applied. The court agrees with EPA that its duty, under
the CWA and the accompanying regulations, is to ensure
that the underlying criteria, which are used as the basis of
a particular state's water quality standard, are scientifically
defensible and are protective of designated uses. EPA and
the district court abided by that standard, and appellants fail

to cite persuasive authority to the contrary. 8 Furthermore,
EPA adequately documented and explained its reasons for
approving the states' water quality standards in the Technical

Support Documents attached to its final decisions, and did not
merely rubber -stamp each state's proposed standard.

Appellants contend that the district court committed
serious error in its reading and application of
Mississippi Comm'n on Natural Resources v. Costle,
625 F.2d 1269 (5th Cir.1980). See NRDC II, 806

F.Supp. at 1273. We find this argument without merit
particularly because the district court cited Costle
merely as a reference- and only for the proposition-
that "[t]he CWA does not require uniformity among
states, only compliance with its statutory mandate." Id.
While citation solely to Costle for this proposition may

be viewed as debatable, the district court did not in
any other way rely on Costle to ultimately conclude
that EPA properly reviewed the Maryland and Virginia

standards. Any perceived error therefore would be
harmless. In any event, the district court's reading of
Castle plays no part in our analysis.

We hold that the district court applied the correct legal
standard under the CWA in reviewing EPA's approval of the
state water quality standards at issue.

C. The District Court's Affirmance of EPA's Approval of
the Maryland and Virginia Dioxin Standards

Appellants argue that the district court's affirmance of EPA's
approval of the Maryland and Virginia water standards should

be reversed primarily for two reasons. First, they assert that
EPA's approval was arbitrary and capricious because it was
not based on all relevant factors, ignored key aspects of the
record before it, and failed to show a rational connection
between the facts found and the choices made. Second, they
maintain that EPA's action was contrary to law because it did

not ensure, as required by § 303(c) of the CWA (33 U.S.C. §
1313(c)), that state standards were consistent with the CWA;
that is, that the standard protected all designated water uses.

Specifically, NRDC attacks EPA's assessment of the
Maryland and Virginia standards regarding the first four
factors used in the numeric dioxin criteria determination,

namely: (1) cancer potency, 9 (2) risk level:0 (3) fish
consumption, 11 and (4) bioconcentration factor ("BCF"). 12

Of these four, NRDC emphasizes its challenge with respect
to the latter two factors, fish consumption and BCF. NRDC
contends that these two factors, when considered together,
are important because they determine the ultimate "exposure"

of an individual to dioxin, while the remaining factors only
involve choices about risk or toxicity.

9 Cancer potency measures the "strength" of dioxin's
potential to cause cancer.

(f) 2-01: a
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10 Risk level is the projected risk of cancer incidence
among an exposed population, ranging from one case in

ten million individuals to one case in 100,000. NRDC
concedes that risk level generally is a state policy
choice, and thus this factor is challenged the least by

NRDC.

11 Fish consumption predicts the amount of dioxin-
exposed fish consumed by a given population.

12 BCF predicts how many times greater the concentration

of a pollutant, such as dioxin, will be in the tissues
of living organisms, such as fish, as compared to the
concentration of that pollutant in the ambient water
in which the fish lives. According to its 1984 dioxin
criteria document, EPA calculates a dioicin BCF of
5000.

1. Fish Consumption

8 EPA estimates, on a national average, that an individual

eats 6.5 grams of fish per *1403 day. 13 Maryland and
Virginia used this estimate, inter alia, in calculating the
1.2 ppq water quality standard. Appellants argue that by
affirming EPA's approval of the states' use of this estimate, the

district court failed to require EPA to protect subpopulations
with higher than average fish consumption, particularly
recreational and subsistence fishers. Specifically, appellants
contend that EPA's 6.5 grams per day fish consumption factor
underestimates the actual fish consumption of subpopulations
in Maryland and Virginia, and therefore is not protective
of a designated use. Appellants further contend that EPA's
use of the 6.5 grams per day fish consumption factor is
unsupported by the record and violates EPA's own policy
and regulations. They emphasize that Maryland and Virginia
are coastal states and, as such, are entitled-according to
EPA recommendations-to higher than average values for fish

consumption.

13 This 6.5 grams per day estimate is based on a 1973-74
market survey data compiled by the National Purchase

Diary and the National Marine Fisheries Service.
This rate includes consumption of all freshwater and
estuarine fish and shellfish, both pollutant-bearing and

non-pollutant bearing. It does not include marine fish.

EPA points out that the 6.5 grains per day value is not
intended to represent total fish consumption but, rather, that
subset of fish containing the maximum residues of dioxin
permissible under state law. In setting this value, EPA was
establishing a national standard and was well aware that
subpopulations might very well consume more than 6.5 total

grams of fish per day. No evidence was presented that the
subpopulations referred to are consuming more than 6.5
grams per day of maximum residue fish.

Appellants argue that the risk is especially high for the
Mattaponi and Pamunkey Native American peoples who
live near a major paper mill in Virginia and who, it is
argued, consume higher-than-average amounts of fish. EPA
counters that the fish consumption of these subpopulations
is speculative at best, that it is based on anecdotal evidence,
and that there is no evidence that the fish that actually are
consumed are maximum residue fish. In fact, EPA argues that

the Native Americans fish in the streams primarily for shad
and herring, both of which are anadromous fish that spend a
large part of their lives in the oceans and migrate to the rivers
only at certain stages during their lives.

The District Court concluded that the EPA, in exercising its
judgment, "relied on scientifically defensible means to reach
reasoned judgments regarding fish consumption levels."
NRDC II, at 1276. We agree.

2. Bioconcentration Factor (BCF)

9 Based on EPA laboratory studies, dioxin is more soluble
in fat tissues than it is in water. As a result, it tends to
accumulate in fish fat tissues at concentrations higher than
those present in the water. By averaging the fat content of
fish likely to be eaten by an exposed population, a generic
BCF can be calculated that reflects dioxin's presence in fish
as some multiple of its concentration in ambient water. In its
1984 dioxin criteria document, EPA calculates a dioxin BCF

of 5000 for fish of average (3%) lipid 14 content. Maryland
and Virginia used this BCF figure, inter alia, to derive their
numeric water quality criteria.

14 Lipid content refers to the level of fat found in a species.

Because dioxin is "lipophilic," it concentrates in fat
tissue to a greater degree than in other body parts.

Appellants challenge EPA's use and approval of a 5000
BCF. They essentially contend that the 5000 BCF figure
is outdated because the latest scientific research suggests
that a higher BCF should be used. Citing the administrative
record, appellants emphasize that: (1) EPA admits that
scientific literature and research has changed significantly
since preparation of the 1984 dioxin criteria document; (2)
EPA further admits that BCF factors now range from 26,000

to 150,000, depending on test species; (3) Virginia conducted
a state-specific study which revealed a BCF calculation
of 22,000; and (4) Maryland refused to conduct such a

4 Neff © 2 1 ! Thomson , No cia' o ina Government iVorks. 6
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study, Appellants contend that, taking all of these factors
into account, EPA ignored all the current scientific data
and simply "defaulted" *1404 to its old BCF assumption.
Appellants argue that EPA acted arbitrarily and improperly
in not requiring a higher BCF, especially when Virginia and
Maryland chose less stringent factors for cancer potency and
risk. We disagree.

standards "consist of designateduses of the navigable waters
involved and the water quality criteria for such waters based
upon such uses." That section also provides:

Once again, we are confronted with an area dominated by
complex scientific inquiry and judgment. Although EPA is
aware that some recent BCF studies suggested a higher BCF
than 5000, EPA maintains that such results are inconclusive
and that no compelling scientific evidence indicates that
a 5000 BCF is no longer within the range of scientific
defensibility. We simply are not in a position to second-guess
this technical decision by administrative experts. A review
of the record does indicate that several more recent BCF
studies have been conducted and that some have suggested a
higher BCF; however, the court concludes that the best course
of action is to leave this debate to the world of science to
ultimately be resolved by those with specialized training in
this field. Upon a careful review of the administrative record,
we find no clear evidence showing that the 5000 BCF figure
is not supported by sound scientific rationale. Accordingly,
we hold that EPA did not act arbitrarily in approving the
BCF figure used by Maryland and Virginia, and that EPA
has made a rational connection between the facts found in
the administrative record and its choice to approve the BCF
figure. EPA's approval of the 5000 BCF will not be disturbed.

3. Protection of All Stream Uses

10 Appellants next contend that the district court ratified
EPA's approval of the state dioxin standards without ensuring
protection of all stream uses. Appellants suggest that when
EPA adopted the 1.2 ppq standard, it was required to
demonstrate that other stream uses were protected. They
maintain that EPA ignored record evidence revealing that the
1.2 ppq standard could cause serious, direct, toxic effects
to aquatic life and other wildlife that consume fish tainted
with dioxin. Appellants thus argue that EPA did not follow
the CWA, its regulations, or its own guidelines by asserting
that the water quality criteria were intended to address only
one of the minimum statutory uses, human health protection.
Essentially, appellants claim that states must adopt a single
criterion for dioxin that protects against all identifiable effects
on human health, aquatic life, and wildlife. We disagree.

Section 303(c)(2)(A) of the CWA (33 U.S.C. § 1313(c)(2)
(A) (Supp.1993)) requires that new or revised water quality

Id.

Such standards shall be such as to protect the public
health or welfare, enhance the quality of water and serve
the purposes of this chapter. Such standards shall be
established taking into consideration their use and value
for public water. supplies, propagation of fish and wildlife,
recreational purposes, and agricultural, industrial, and
other purposes, and also taking into consideration their use
and value for navigation.

Reference to the regulations also is instructive: "A water
quality standard ... defines the water quality goals of a water
body, or portion thereof, by designating the use or uses to
be made of the water and by setting criteria necessary to
protect the uses." 40 C.F.R. §§ 130.3, 131.2. The regulations
define "criteria" as "elements of State water quality standards,
expressed as constituent concentrations, levels, or narrative
statements, representing a quality of water that supports a
particular use. When criteria are met, water quality will
generally protect the designated use." Id. § 131.3(b). Section
131.11(a) further provides that "[s]tates must adopt those
water quality criteria that protect the designated use. Such
criteria must be based on sound scientific rationale and must
contain sufficient parameters or constituents to protect the
designated use. For waters with multiple use designations, the
criteria shall support the most sensitive use." Id. § 131.11(a).

11 As previously indicated, states should develop either
numerical criteria "1405 based upon CWA guidance (or
other scientific methods), or narrative criteria, if numerical
criteria cannot be established. Narrative criteria might also be
developed to supplement numerical criteria. Id. § 131.11(b).
Clearly, the form of a particular state's water criteria may
be either numeric or narrative, 15 depending upon the
designated use, as the district court correctly recognized.
NRDC H, 806 F.Supp. at 1277.

15 EPA has not established national numeric criteria
guidance for dioxin with respect to its effects on aquatic
life and wildlife.

12 In view of the above, we find that use of the term
"criteria" in CWA § 303(c)(2)(A) and the regulations means
that states may adopt multiple criteria for the same pollutant.
Thus, where multiple uses are designated for a body of water,
there may be multiple criteria applicable to it, as long as the
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criteria support the most sensitive use of that particular body

of water, States have exclusive responsibility to designate

water uses. See 40 C.F.R. § 131.10. However, in determining

these use designations, states must take into account whether

the body of water serves as a public water supply, its role in

the protection and propagation of fish, shellfish and wildlife,

recreation in and on the water, and agricultural, industrial, and

other uses, including navigation. Id.

EPA avers that its review of the Maryland and Virginia

standards was limited exclusively to protection of human

health against any potential adverse effects (both cancerous

and non-cancerous) caused by dioxin. The TSDs reflect this

position. In reviewing the Virginia water quality standard,

EPA stated:

The Virginia criterion for [dioxin] is designed to protect

human health. Accordingly, EPA has limited its review

to assessing the adequacy of the numeric criterion for

that purpose. Virginia did not submit a criterion for

[dioxin] for the protection of aquatic life. Depending

on the circumstances, greater protection than is afforded

by Virginia's 1.2 ppq criterion may be required for this

purpose. In the absence of a numeric criterion for [dioxin]

to protect aquatic life, Virginia's narrative criterion must,

consistent with 40 C.F.R. § 122.44(d), be interpreted in

individual permitting actions to prevent harm to aquatic

life.

J.A. at 280-81 (footnote omitted). EPA's comments in the

Maryland TSD are similar:

The Maryland criterion for [dioxin] is designed to protect

human health. Accordingly, EPA's review is limited to

assessing the adequacy of the numeric criterion for that

purpose. In the absence of a numeric criterion for [dioxin]

to protect aquatic life, Maryland's narrative criteria must

be interpreted in individual permitting actions to prevent

harm to aquatic life. See COMAR § 26.10.01.03.13.00).

Depending on the circumstances, greater protection than is

afforded by Maryland's 1.2 ppq criterion may be required

for this purpose.

Id. at 314 (footnote omitted). Thus, EPA duly acknowledged

that dioxin may have adverse effects on aquatic life. However,

EPA also noted that application ofexisting, separate narrative

criteria protecting such aquatic life and wildlife could require

more stringent controls in some cases than would be required

through use of the human health criteria alone.

EPA conducted an extensive review of the adequacy of

the states' criteria to protect human health, aquatic life

and wildlife. Appellants have failed to cite any convincing

authority showing that states have an obligation under

the CWA or its accompanying regulations to adopt a

single numeric criterion for dioxin that protects against all

identifiable effects to human health, aquatic life, and wildlife.

D. Summary

We find that EPA's review of the Maryland and Virginia

water quality standards was neither arbitrary nor capricious.

Each review conducted by EPA was supported by lengthy,

highly scientific, technical support documents explaining in

detail EPA's rationale in approving the 1.2 ppq standards.

EPA has satisfied this court that substantial evidence exists

in the administrative record to support its decision, and that

it acted *1406 rationally and in accordance with the CWA

and its regulations. We therefore refuse to upset either EPA's

decision to approve Maryland's and Virginia's adoption of the

1.2 ppq standard or the district court decision affirming the

same.

E. The District Court's Dismissal of the Original and

Amended Count One of the MarylandComplaint

In original and amended Count One of the Maryland

complaint, NRDC challenges EPA's water quality criteria as

a whole, alleging that EPA failed to issue and revise complete

water quality criteria for dioxin.

.4. Original Count One

13 Original Count One of NRDC's complaint alleged that

EPA violated a nondiscretionary duty, assigned to it by §

304(a) of the CWA (33 U.S.C. § 1314(a)),16 to issue water

quality criteria for dioxin that reflect the latest scientific

information and that address all identifiable effects on health

and welfare. 17 The district court found that EPA's duty

was discretionary, see NRDCI, 770 F.Supp. at 1107, and

dismissed original Count One, ruling that the citizen's suit

provision, § 505(a)(2) of the CWA (33 U.S.C. § 1365(a)(2))

(1982 & Supp.1993), did not confer jurisdiction over NRDC's

claim. Id. at 1110.

16 Section 304(a) (33 U.S.C. § I314(a) (1982)) provides in

pertinent part that the ETA Administrator "shall develop

and publish, within one year after October 18, 1972

(and from, time to time, thereafter revise) criteria for

water quality accurately reflecting the latest scientific

knowledge (A) on the kind and extent of all identifiable

effects on health and welfare including[, but not limited

to, various forms of plant life, wildlife, and fish]."

VA;; © 201 1 ho s r Reuters. N )vernment ',(Vorks,
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17 This count was brought pursuant to the citizen's suit
provision, § 505(a)(2) of the CWA (33 U.S.C. § 1365(a)

(2) (1982 & Supp.1993)), which permits citizens to
bring suit "where there is an alleged failure of the
Administrator to perform any act or duty under [the
CWA] which is not discretionary."

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law....
In making the foregoing determinations, the court
shall review the whole record or those parts of it
cited by a party, and due account shall be taken of
the rule of prejudicial error.

5 U.S.C. § 706 (1977).

On appeal, NRDC maintains that EPA has a mandatory
duty to issue complete, numerical water quality criteria
for dioxin, and to revise such criteria based on the latest
scientific information. The district court conducted a plenary,
exhaustive examination as to whether EPA had a mandatory
duty to issue or revise numerical water quality criteria for
dioxin and concluded that it did not. We agree and therefore
affirm dismissal of original Count One for the reasons
expressed by the district court, in its thorough and well-
reasoned opinion, Natural Resources Defense Council v.
EPA, 770 F.Supp. 1093 (E.D.Va.1991) ("NRDC I").

2.. Amended Count One

14 As part of its ruling in NRDC 1, the district court
permitted NRDC to amend Count One to challenge EPA's
actions solely under the APA. Id. at 1110 n. 14. NRDC's
amended complaint asserted such a claim under 5 U.S.C. §

706 of the APA. 18 EPA moved to dismiss amended Count
One on grounds that the applicable statute of limitations had
run and that NRDC had failed to exhaust its administrative
remedies. Although the district court found that the applicable
statute of limitations had not expired, the court granted EPA's
motion, holding that because EPA was in the process of
reviewing its dioxin criteria, it had made a reviewable final
administrative decision. NRDC H, 806 F.Supp. at 1278.

18 Specifically, NRDC alleged in amended Count One
that EPA's failure to issue and revise current numeric
criteria for dioxin "was arbitrary, capricious, an abuse
of discretion, and otherwise not in accordance with law;

and constituted agency action unlawfully withheld or
unreasonably delayed; in violation of 5 U.S.C. § 706."
Pls.' Am.Compl. at 21-22 (J.A. at 71-72). Section 706
of the APA provides in relevant part:

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional

and statutory provisions, and determine the
meaning or applicability of the terms ofan agency
action. The reviewing court shall-

(1) compel agency action unlawfully withheld or
unreasonably delayed; and

(2) hold unlawful and set aside agency action,
findings, and conclusions found to be-

*1407 NRDC claims that the district court's dismissal of
amended Count One improperly closed the door to further
judicial review of EPA's dioxin criteria. NRDC argues that the
district court's analysis of this issue focused only on NRDC's
claim that EPA failed to revise its dioxin criteriabased on new
scientific evidence. In light of this, NRDC contends that the
district court erroneously failed to explain how NRDC was
barred from challenging EPA's 1984 dioxin.criteria document
under the APA. Having reviewed relevant provisions of the
APA and corresponding case law, we are not persuaded.

Section 704 of the APA provides, in pertinent part, that
an "[a]gency action made reviewable by statute and [a]
final agency action for which there is no other adequate
remedy in a court is subject to judicial review. A preliminary,
procedural, or intermediate agency action or ruling not
directly reviewable is subject to review on the review of final
agency action." 5 U.S.C. § 704. Thus, the key focus here is
whether EPA's actions. with respect to its 1984 dioxin criteria
document are "final" such that federal courts may exercise
their powers of review under the APA.

In FTC v. Standard Oil Co., 449 U.S. 232, 239-40, 101
S.Ct. 488, 492-93, 66 L.Ed.2d 416 (1980), the Supreme
Court outlined several factors to consider in determining
whether an agency action is "final": (1)' whether the action
is a definitive statement of the agency's position; (2) whether
the action had the status of law and immediate compliance
with its terms was expected; (3) whether the action had a
direct impact on the day-to-day business of plaintiff; and (4)
whether pre-enforcement challenge was calculated to speed
enforcement and prevent piecemeal litigation. An analysis of
these factors reveals that EPA's actions regarding its 1984
criteria document are not "final" within the meaning of the
APA.

Considering the first and second factors, EPA's 1984 criteria
document is neither a "definitive" statement of its position
nor does it have the status of law, compelling immediate
compliance with its terms. Although this document doesserve
as an important reference manual to states as they develop
water quality criteria for dioxin, we note that it does not
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purport to create or establish rights or responsibilities for any

party, nor does it mandate legal action.

EPA's interpretation of the role the criteria play in the CWA

regulatory process is illustrative: "Section 304(a)(1) criteria

are not rules and they have no regulatory impact. Rather,

these criteria present scientific data and guidance on the

enviromnental effect of pollutants which can be useful to
derive regulatory requirements based on the considerations

of water quality impacts." 45 Fed.Reg. 79,319 (1980). Also

informative is the language contained in the preface to the

1984 criteria document:

[Water quality criteria] represent[ ] a non-regulatory,

scientific assessment of ecological effects. The criteria

presented in this publication are such scientific

assessments.... The water quality criteria adopted in
the State water quality standards could have the same
numerical limits as the criteria developed under section
304. However, in many situations States may want to

adjust water quality criteria developed under section 304 to

reflect local enviromnental conditions and human exposure

patterns before incorporation into water quality standards.

It is not until their adoption as part of the State water
quality standards that the criteria become regulatory.

1984 Dioxin Criteria Document at iii (J.A. at 1051) (emphasis

added). No compulsory language is included in this provision

of the 1984 criteria document. It specifically states that

these water quality criteria are non-regulatory, and that they

become regulatory only when a state adopts them. Until such

time, however, a state may or may not choose to follow

EPA's water quality criteria, and the preface to the 1984

dioxin criteria document expressly acknowledges this. In

view of the above, we conclude that the 1984 dioxin criteria

document simply serves as a useful guide to assist the states

in developing their own respective Water quality standards.

See American Paper Inst., Inc. v. EPA, 882 F.2d 287 (7th

Cir.1989) (holding that EPA Region's "policy statement"

End of Document

does not constitute *1408 final agency action because itdoes

not compel action).

Regarding the third factor, the 1984 criteria does not affect the
day-to-day business of NRDC for the reason that any practical

effects will occur only when and if state-issued standards are
incorporated into enforceable NPDES permit limitations. It
would therefore be entirely too speculative to presume that an

EPA criteria guidance will have any impact when it may or

may not serve as the basis for state adoption and subsequent

EPA approval of a state water quality standard.

Finally, with respect to the fourth factor, we believe that
to review EPA's actions at this stage, when it currently is
engaging in a reassessment of its dioxin criteria, would be

premature and would foster unnecessary piecemeal litigation.

A waste of judicial resources is almost inevitable if we were

to allow an exhaustive review of EPA's current water quality

criteria, only to have EPA drastically overhaul its existing
water criteria with a completely new and different standard.

We therefore hold that EPA's action with regard to its water
quality criteria for dioxin is not a reviewable "final" agency
action for purposes of the APA. Nothing in the record, briefs,

or oral argument leads this court to believe that EPA has not

been forthright, or has otherwise proceeded in bad faith, with
regard to its reassessment of dioxin criteria. We trust and
expect that EPA will expedite its ongoing review ofdioxin, as

it has so conveyed in its briefs. We will not disturb this highly
technical administrative process at this point and instead
will allow it an opportunity to run its course. See Hopewell
Nursing Home, Inc. v. Heckler, 784 F.2d 554, 557-58 (4th
Cir.1986); American Gen. Ins. Co. v. FTC, 496 F.2d 197, 200

(5th Cir.1974).

For the foregoing reasons, the judgment of the district court is

AFFIRMED.

Parallel Citations

37 ERC 1953, 24 Envtl. L. Rep. 20,496

© 2011 Thomson Reuters. No claim to originei U.S. Government Works.
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291 F.3d 1123

United States Court of Appeals,
Ninth Circuit.

Guido A. PRONSOLINO; Betty J. Pronsolino,
as Trustees for the Guido A. Pronsolino and
Betty J. Pronsolino Trust; The Mendocino
County Farm Bureau; The California Farm
Bureau Federation; The American Farm
Bureau Federation, Plaintiffs-Appellants,

V.

Wayne NASTRI, Regional Administrator,
United States Environmental Protection Agency

Region 9; Christie Whitman, Administrator,

United States Environmental Protection
Agency; United States Environmental

Protection Agency, Defendants-Appellees,

Pacific Coast Federation of Fishermen's
Associations, a California Non-Profit corporation;

San Francisco Baykeeper, a California Public Benefit
corporation; Association of Metropolitan Sewerage

Agencies, Defendants-Intervenors-Appellees.

**

Wayne Nastri is substituted for his predecessor. as
Regional Administrator, U.S. Environmental Protection

Agency Region 9. Fed. R.App. P. 43(c)(2).

Christie Whitman is substituted for her predecessor as

Administrator, U.S. Environmental Protection Agency.
Fed. R.App. P 43(c)(2).

Guido A. Pronsolino,

v.

Wayne Nastri, Regional Administrator,
United States Environmental Protection

Agency Region 9; Christie Whitman,

Administrator, United States Environmental
Protection Agency; United States Environmental

Protection Agency, Defendants-Appellees,

Pacific Coast Federation of Fishermen's
Associations, a California Non Profit corporation;

San Francisco Baykeeper, a California Public Benefit
corporation, Defendants-Intervenors-Appellees,

v.

American Forest 8z Paper Association;

California Forestry Association,
Plaintiff -Intervenors-Appellants.

Nos. 00-16026, 00-16027. Argued and
Submitted July 9, 2001. Filed May 31, 2002.

Landowners brought action against Environmental Protection
Agency (EPA), challenging authority of EPA to determine
total maximum daily load (TMDL) for river. The United
States District Court for the Northern District of California,
91 F.Supp.2d 1337, William H. Alsup, J., granted summary
judgment in favor of EPA. Landowners appealed. The Court
of Appeals, Berzon, Circuit Judge, held that Clean Water
Act (CWA) authorized EPA to determine TMDL for river
polluted only by logging runoff and othernonpoint sources of
pollution after state failed timely to establish TMDL for river.

Affirmed.

Attorneys and Law Firms

*1125 Russell R. Eggert, Mayer, Row & Maw, Chicago, IL,
for the plaintiffs-appellants.

Sean H. Donahue, United States Department of Justice,
Environment and Natural Resources Division, Washington,
DC, for the defendants-appellees.

J. Michael Klise, Crowell & Moring LLP, Washington, DC,
for plaintiffs-intervenors-appellants.

Joseph J. Brecher, Oakland, CA, for defendants-intervenors-
appellees.

Lawrence S. Bazel, Washburn, Briscoe & McCarthy, San
Francisco, CA, Anne M. Hayes, Pacific Legal Foundation,
Sacramento, CA, Marc N. Melnick, Office of the Attorney
General, State of California, Oakland, CA, and Stephen
Yagman, Yagman, Yagman & Reichman, Venice Beach, CA,
for amici curiae.

Appeal from the United States District Courtfor the Northern
District of California; William H. Alsup, District Judge,
Presiding. D.C. No. CV-99-01828-WHA.

Before: HALL, WARDLAW and BERZON, Circuit Judges.

Opinion

OPINION

BERZON, Circuit Judge.

ext' 201
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The United States Environmental Protection Agency ("EPA")
required California to identify the Garcia River as a water
body with insufficient pollution controls and, as required
for waters so identified, to set so-called "total maximum
daily loads" ("TMDLs")-the significance of which we explain

later-for pollution entering the river. Appellants challenge the
EPA's authority under the Clean Water Act ("CWA" or the
"Act") § 303(d), 33 U.S.C. § 1313(d), to apply the pertinent
identification and TMDL requirements to the Garcia River.
The district court rejected this challenge, and we do as well.

CWA § 303(d) requires the states to identify and compile
a list of waters for which certain "effluent limitations" "are

not stringent enough" to implement the applicable water
quality standards for such waters. § 303(d)(1)(A). Effluent
limitations pertain only to point sources of pollution; point
sources of pollution are those *1126 from a discrete
conveyance, such as a pipe or tunnel. Nonpoint sources of
pollution are non-discrete sources; sediment run-off from
timber harvesting, for example, derives from a nonpoint
source. The Garcia River is polluted only by nonpoint
sources. Therefore, neither the effluent limitations referenced

in § 303(d) nor any other effluent limitations apply to the
pollutants entering the Garcia River.

The precise statutory question before us is whether the
phrase "are not stringent enough" triggers the identification
requirement both for waters as to which effluent limitations
apply but do not suffice to attain water quality standards and
for waters as to which effluent limitations do not apply at all
to the pollution sources impairing the water. We answer this
question in the affirmative, a conclusion which triggers the
application of the statutory TMDL requirement to waters such

as the Garcia River.

I. STATUTORY BACKGROUND

Resolution of the statutory interpretation question before
us, discrete though it is, "requires a familiarity with the

history, the structure, and, alas, the jargon of the federal water
pollution laws." Natural Res. Def. Council v. EPA, 915 F.2d
1314, 1316 (9th Cir.1990). We therefore begin with a brief

overview of the Act.

A. The Major Goals and Concepts of the CWA

Congress enacted the CWA in 1972, amending earlier federal
water pollution laws that had proven ineffective. EPA v.
California, 426 U.S. 200, 202, 96 S.Ct. 2022, 48 L.Ed.2d

578 (1976). Prior to 1972, federal water pollution laws relied

on "water quality standards specifying the acceptable levels

of pollution in a State's interstate navigable waters as the
primary mechanism ... for the control of water pollution."
Id. The pre-1972 laws did not, however, provide concrete
direction concerning how those standards were to be met in

the foreseeable future.

In enacting sweeping revisions to the nation's water pollution
laws in 1972, Congress began from the premise that the focus

"on the tolerable effects rather than the preventable causes
of pollution" constituted a major shortcoming in the pre
1972 laws. Oregon Natural Desert Assoc. v. Dombeck, 172
F.3d 1092, 1096 (9th Cir.1998) (quoting EPA v. State Water
Resources Control Board, 426 U.S. 200, 202-03, 96 S.Ct.
2022, 48 L.Ed.2d 578 (1976)). The 1972 Act therefore sought
to target primarily "the preventable causes of pollution," by
emphasizing the use of technological controls. Id; Oregon
Natural Res. Council v. United States Forest Serv., 834 F.2d

842, 849 (9th Cir.1987).

At the same time, Congress decidedly did not in 1972 give
up on the broader goal of attaining acceptable water quality.

CWA § 101(a), 33 U.S.C. § 1251(a). Rather, the new statute
recognized that even with the application of the mandated
technological controls on point source discharges, water
bodies still might not meet state-set water quality standards,
Natural. Res. Def. Council, 915 F.2d at 1316-17,. The 1972
statute therefore put in place mechanisms other than direct
federal regulation of point sources, designed to "restore and
maintain the chemical, physical, 'and biological integrity of

the Nation's waters." § 101(a).

In so doing, the CWA uses distinctly different methods
to control pollution released from point sources and that
traceable to nonpoint sources. Oregon Natural Res. Council,

834 F.2d at 849. The Act directly mandates technological
controls to limit the pollution point sources may discharge
into a body of water. Dombeck, 172 F.3d at 1096. On
the other hand, the Act "provides no direct mechanism to
control nonpoint source pollution but rather uses the 'threat

and promise' of federal *1127 grants to the states to
accomplish this task," id. at 1097 (citations omitted), thereby
"recogniz [ing], presery [ing], and protect[ing] the primary
responsibilities and rights of States to prevent, reduce, and
eliminate pollution, [and] to plan the development and use ...

of land and water resources ...." § 101(b).

B. The Structure of CWA § 303, 33 U.S.C. § 1313

vNeXr 2011 Thomson Reuters. No cid to original U.S. Government rks,
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1. Water OualiV Standards

Section 303 is central to the Act's carrot-and-stick approach
to attaining acceptable water quality without direct federal
regulation of nonpoint sources of pollution. Entitled "Water
Quality Standards and Implementation Plans," the provision
begins-by spelling out the statutoiy requirements-forwater
quality standards: "Water quality standards" specify a water
body's "designated uses" and "water quality criteria," taking
into account the water's "use and value for public water
supplies, propagation of fish and wildlife, recreational
purposes, and agricultural, industrial, and other purposes ...."
§ 303(c)(2). The states are required to set water quality
standards for all waters within their boundaries regardless of
the sources of the pollution entering the waters. If a state does
not set water quality standards, or if the EPA determines that
the state's standards do not meet the requirements of the Act,

the EPA promulgates standards for the state. §§ 303(b), (c)
(3)-(4).

2. Section 303(d): "Identification of Areas with

Insufficient Controls; Maximum Daily Load"1

1 The complete text of sections 303(d)(1)(A) and (C)
reads:

(A) Each State shall identify those waters within

its boundaries for which the effluent limitations
required by section 1311(b)(1)(A) and section
1311(b)(1)(B) of this title are not stringent enough
to implement any water quality standard applicable

to such waters. The State shall establish a priority

ranking for such waters, taking into account the
severity of the pollution and the uses to be made
of such waters.

(C) Each State shall establish for the waters
identified in paragraph (1)(A) of this subsection,
and in accordance with the priority ranking, the
total maximum daily load, for those pollutants
which the Administrator identifies under section
1314(a)(2) of this title as suitable for such
calculation. Such load shall be established at a
level necessary to implement the applicable water

quality standards with seasonal variations and a
margin of safety which takes into account any lack

of knowledge concerning the relationship between

effluent limitations and water quality.

§§ 303(d)(1)(A), (C).

Section 303(d)(1)(A) requires each state to identify as "areas
with insufficient controls" "those waters within its boundaries

for which the effluent limitations required by section [301(b)

(1)(A)] and section [301(b)(1)(B)] of this title are not
stringent enough to implement any water quality standard
applicable to such waters." Id. The CWA defines "effluent
limitations" as restrictions on pollutants "discharged from
point sources." CWA § 502(11), 33 U.S.C. § 1362(11).
Section 301(b)(1)(A)_mandates_ application_of the "best
practicable control technology" effluent limitations for most
point source discharges, while § 301(b)(1)(B) mandates
application of effluent limitations adopted specifically for
secondary treatment at publicly owned treatment works. §
301(b)(1), 33 U.S.C. § 1311(b)(1).

1 For waters identified pursuant to § 303(d)(1)(A)(the "§
303(d)(1) list"), the states must establish the "total maximum

daily load" ("TMDL") for pollutants identified by the EPA as

suitable for TMDL calculation. 2 § 303(d)(1)(C). "A TMDL
defines *1128 the specified maximum amount of a pollutant
which can be discharged or 'loaded' into the waters at issue
from all combined sources." Dioxin/Organochlorine Center

v. Clarke, 57 F.3d 1517, 1520 (9th Cir.1995).3 The TMDL
"shall be established at a level necessary to implement the
applicable water quality standards ...." § 303(d)(1)(C).

2 The EPA has identified all pollutants, under proper
technical conditions, as suitable for TMDL calculation.
43 Fed.Reg. 60662(Dec. 28, 1978).

3 The CWA does not define the term "total maximum
daily load." The term "discharge" refers only to
pollution emanating from point sources. Dombeck, 172

F.3d at 1097. The term "loading" refers to the addition
of pollution into a body of water from either point or
nonpoint sources. 40 C.F.R. § 130.2(e) (2000).

Section 303(d)(2), in turn, requires each state to submit its
§ 303(d)(1) list and TMDLs to the EPA for its approval or
disapproval. If the EPA approves the list and TMDLs, the
state must incorporate the list and TMDLs into its "continuing

planning process," the requirements for which are set forth
in § 303(e). § 303(d)(2). If the EPA disapproves either the
§ 303(d)(1) list or any TMDLs, the EPA must itself put
together the missing document or documents. Id. The state
then incorporates any EPA-set list or TMDL into the state's
continuing planning process. Id.

Each state must also identify all waters not placed on its
§ 303(d)(1) list (the " § 303(d)(3) list") and "estimate"
TMDLs for pollutants in those waters. § 303(d)(3). There is
no requirement that the EPA approve the § 303(d)(3) lists or
the TMDLs estimated for those waters. Id.

© 20-
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The EPA in regulations has made more concrete the statutory
requirements. Those regulations, in summary, define "water
quality limited segment[s]"-those waters that must be
included on the § 303(d)(1) list-as "[a]ny segment where
it is known that water quality does not meet applicable
water quality standards, and/or is not expected to meet
applicable water quality standards, even after the application
of the technology-based effluent limitations required by
sections 301(b) and 306[, 33 U.S.C. § 1316]." 40 C.F.R.
§ 130.2(j) (2000). The regulations then divide TMDLs into
two types: "load allocations," for nonpoint source pollution,

and "wasteload allocations," for point source pollution. §
130.2(g)-(i); see also p. 7919, infra. Under the regulations,
states must identify those waters on the § 303(d)(1) lists as
"still requiring TMDLs" if any required effluent limitation

or other pollution control requirement (including those for
nonpoint, source pollution) will, not bring the water into

compliance with water quality standards. § 130.7(b) (2000). 4

4 We review the regulations in greater detail below.

3. Continuing Planning Process

The final pertinent section of § 303, § 303(e), requiring
each state to have a "continuing planning process," gives
some operational force to the prior information-gathering

provisions. The EPA may approve a state's continuing
planning process only if it "will result in plans for
all navigable waters within such State" that include,
inter alia, effluent limitations, TMDLs, areawide waste
management plans for nonpoint sources of Pollution, and
plans for "adequate implementation, including schedules of
compliance, for revised or new water quality standards." §

303(e)(3).

The upshot of this intricate scheme is that the CWA leaves
to the states the responsibility of developing plans to achieve

water quality standards if the statutorily-mandated point
source controls will not alone suffice, while providing federal

funding to aid in the implementation of the state plans. See
*1129 Dombeck, 172 F.3d at 1097; § 303(e); see also §

319(h), 33 U.S.C. § 1329(h) (providing for grants to states
to combat nonpoint source pollution). TMDLs are primarily
informational tools that allow the states to proceed from
the identification of waters requiring additional planning to
the required plans. See Alaska Center for the Environment
v. Browner, 20 F.3d 981, 984-85 (9th Cir.1994). As such,

TMDLs serve as a link in an implementation chain that
includes federally-regulated point source controls, state or

local plans for point and nonpoint source pollution reduction,
and assessment of the impact of such measures on water
quality, all to the end of attaining water quality goals for the

nation's waters.

II. FACTUAL AND PROCEDURAL BACKGROUND

A. The Garcia River TMDL

In 1992, California submitted to the EPA a list of waters
pursuant to § 303(d)(1)(A). Pursuant to § 303(d)(2), the
EPA disapproved California's 1992 list because it omitted
seventeen water segments that did not meet the water quality

standards set by California for those segments. Sixteen of
the seventeen water segments, including the Garcia River,

were impaired only by nonpoint sources of pollution. 5 After

California rejected an opportunity to amend its § 303(d)(1)

list to include the seventeen sub-standard segments, the EPA,
again acting pursuant to § 303(d)(2), established a new §
303(d)(1) list for California, including those segments on it.
California retained the seventeen segments on its 1994, 1996,

and 1998 § 303(d)(1) lists.

5 California had, however, previously included on its §

303(d)(1) list other waters polluted only by nonpoint
sources of pollution.

California did not, however, establish TMDLs for the
segments added by the EPA. Environmental and fishermen's
groups sued the EPA in 1995 to require the EPA to establish

TMDLs for the seventeen segments, and in a March 1997
consent decree the EPA agreed to do so. See Pacific Coast
Fishermens Assocs. v. Marcus, No. 95-4474. According to
the tenns of the consent decree, the EPA set March 18, 1998,

as the deadline for the establishment of a TMDL for the

Garcia River. When California missed the deadline despite
having initiated public conunent on a draft TMDL and having
prepared a draft implementation plan, the EPA established a
TMDL for the Garcia River. The EPAs TMDL differed only

slightly from the states draft TMDL.

The Garcia River TMDL for sediment is 552 tons per square

mile per year, a sixty percent reduction from historical
loadings. The TMDL allocates portions of the total yearly
load among the following categories of nonpoint source
pollution: a) "mass wasting" associated with roads; b) "mass
wasting" associated with timber-harvesting; c) erosion related
to road surfaces; and d) erosion related to road and skid trail

crossings.

NNe © 201 Reuters. No cairn to original U.S. DoverGovernment 4
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that these additional restrictions, included to comply with the
TMDL, will cost Mr. Barr at least $962,000.

B; The Appellants

In 1960, appellants Betty and Guido Pronsolino purchased
approximately 800 acres of heavily logged timber land in
the Garcia River watershed. In 1998, after re-growth of the
forest, the Pronsolinos applied for a harvesting permit from
the-California-Department of Forestry ("Forestry").

In order to comply with the Garcia River TMDL, Forestry
and/or the state's Regional Water Quality Control Board
required, among other things, that the Pronsolinos' harvesting
permit provide for mitigation of 90% of controllable road-
related sediment run-off and contain prohibitions *2130 on
removing certain trees and on harvesting from mid-October

until May 1.6 The Pronsolinos' forester estimates that the
large tree restriction will cost the Pronsolinos $750,000.

6 Specifically, the harvesting permit specified that the
Pronsolinos must: "a) inventory controllable sediment
sources from all roads, landings, skid trails and
agricultural facilities by June 1, 2002; b) mitigate
90% of controllable sediment volume at 'road related'
inventoried sites by June 1, 2012; c) prevent sediment

loadings caused by road construction; d) retain five
conifer trees greater than 32 inches in diameter at
breast height ... per 100 feet of all Class I and Class II
watercourses (if the site lacks enough trees to comply,
the five largest trees per 100 feet must be retained); e)

harvest only during dry, rainless periods between May
1 and October 15; f) refrain from constructing or using
skid trails on slopes greater than 40 degrees within 200
feet of a watercourse; and g) forbear from removing
trees from certain unstable areas which have a potential
to deliver sediment to a watercourse."

Larry Mailliard, a member of the Mendocino County Farm
Bureau, submitted a draft harvesting permit on February
4, 1998, for a portion of his property in the Garcia River
watershed. Forestry granted a final version of the permit
after incorporation of a 60.3% reduction of sediment loading,

a requirement included to comply with the Garcia River
TMDL. Mr. Mailliard's forester estimates that the additional
restrictions imposed to comply with the Garcia River TMDL
will cost Mr. Mailliard $10,602,000.

Bill Barr, another member of the Mendocino County Farm
Bureau, also applied for a harvesting permit in 1998 for his
property located within the Garcia River watershed. Forestry
granted the permit after incorporation of restrictions similar
to those included in the Pronsolinos' permit. A forester states

C. Proceedings Below

On August 12, 1999, the Pronsolinos, the Mendocino County

Farm Bureau, the California Farm Bureau Federation, and
the American Farm BureauFederation brought this action
pursuant to the Administrative Procedure Act, 5 U.S.C. §§
702, 704, in the District Court for the Northern District of
California against the EPA and two of its administrators.
The Pronsolinos challenged the EPA's authority to impose
TMDLs on rivers polluted only by nonpoint sources of
pollution and sought a determination of whether the Act
authorized the Garcia River TMDL.

The parties filed cross-motions for summary judgment. On
August 6, 2000, the district court entered final judgment in

favor of the EPA. The Pronsolinos timely filed this appeal. 7

7 The American Forest & Paper Association and
the California Forestry Association intervened as
intervenor-appellants. The Pacific Coast Federation
of Fishermans Association and the Association
of Metropolitan Sewerage Agencies intervened as

intervenor-appellees. The Pacific Legal Foundation,
Forest Landowners of California, and Oregon Lands
Coalition filed an amici curiae brief in support
of appellants. The States of California, Oregon,
Washington, Delaware, Maine, Maryland, and New
Jersey submitted an amici curiae brief in support of
appellees. Westcas filed a brief as amicus curiae, in
support of neither party but supporting reversal.

III. ANALYSIS

A. Deference to the EPA

As this is a summary judgment case, our review of the
district court's decision is, of course, de novo. See Oregon
Natural Res. Council, 834 F.2d at 844. Harder to answer is
the question of the degree of deference we owe the EPA's
regulations and *1131 decisions interpreting and applying
CWA § 303.

2 3 The EPA argues that we owe deference to the
interpretation of § 303 embodied in its regulations, pursuant
to Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S.
837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). An agency's
statutory interpretation is entitled to Chevron deference if
"Congress delegated authority to the agency generally to

(:';') 1. )11 Trioniscf
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make rules carrying the force of law, and ... the agency
interpretation claiming deference was promulgated in the
exercise of that authority." United States v. Mead, 533 U.S.
218, 226-27, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001). If
Chevron deference applies, we must defer to the agency's
interpretation as long as it is reasonably consistent with the

statute. Id. at 229, 121 S.Ct. 2164.

The Pronsolinos urge an approach at the opposite end of the
deference spectrum, asserting that the EPA's interpretation
should receive no deference at all because, they maintain,
the EPA has inconsistently interpreted § 303(d) and has
not included its current interpretation in a regulation that

has the force of law. In between Chevron deference and no
deference, however, lies another possibility. The Supreme
Court in Mead recently clarified that agency interpretations
that do not qualify for Chevron deference may nonetheless
merit deference pursuant to Skidmore v. Swift & Co., 323 U.S.

134, 65 S.Ct. 161, 89 L.Ed. 124 (1944). 533 U.S. at 237, 121
S.Ct. 2164. Under Skidmore, we defer to the agency's position
according to its persuasiveness. Mead 533 U.S. at 221, 121

S.Ct. 2164. Factors relevant to detennining persuasiveness
may include the agency's expertise, care, consistency, and

formality, as well as the logic of the agency's position. Id. at

228, 121 S.Ct. 2164 (citing Skidmore, 323 U.S. at 139-40,
65 S.Ct. 161). Thus, we must consider whether the EPA's
interpretation is due Chevron deference, as the EPA argues;

no deference, as the Pronsolinos argue; or, alternatively,

Skidmore deference (and, if so, to what extent).

4 The EPA has the statutory authority to enact a rule carrying

the force of law as to the issue at hand. The CWA delegates
to the EPA the general rule-making authority necessary for

the agency to carry out its functions under the Act. CWA
§ 501(a), 33 U.S.C. § 1361(a). One of those functions is to
approve or disapprove the § 303(d)(1) list and any required

TMDLs. § 303(d)(2). So the EPA has the delegated authority
to enact regulations carrying the force of law regarding the

identification of § 303(d)(1) waters and TMDLs. See Mead,

533 U.S. at 229, 121 S.Ct. 2164.

The Pronsolinos do not contest the EPA's general rule-
making authority but maintain that it has not been exercised,

because no currently-operative EPA regulation expressly
precludes the Pronsolinos' position that §§ 303(d)(1)(A) and

(C) do not apply to rivers impaired only by nonpoint source

pollution. 8 The pertinent regulations do, however, reflect
the EPA's interpretation-that is, that the statute requires the
identification on § 303(d)(1) lists of waters impaired only

by nonpoint sources of pollution-and the EPA so reads its

regulations.

8 In July 2000, the EPA published a final rule that, among

many other provisions, amends its regulations expressly

to require the inclusion on § 303(d)(1) lists of waters

polluted only by nonpoint sources. 65 Fed.Reg. 43586
(July 13, 2000). As the EPA has published a final rule
delaying until August 30, 2003, the effective date of the

July 2000 final rule, 66 Fed.Reg. 53044 (Oct. 18, 2001),

we do not consider the final rule's amendments in our

analysis.

*1132 The EPA regulations pertinent to § 303(d)(1) lists
and TMDLs focus on the attainment of water quality
standards, whatever the source of any pollution. For instance,
the EPA's regulations define TMDLs as the "sum of the
individual WLAs [wasteloacl allocations] for point sources
and As [load allocations] for nonpoint sources and natural
background." 40 C.F.R. § 130.2(i). Section 130.2 also defines
a "wasteload allocation" as the "portion of a receiving water's

loading capacity that is allocated to one of its existing or
future point sources of pollution," § 130.2(h), and a "load
allocation" as the "portion of a receiving water's loading
capacity that is attributed either to one of its existing or
future nonpoint sources of pollution or to natural background
sources," § 130.2(g). The load allocation regulation also
advises that, if possible, "natural and nonpoint source loads
should be distinguished." Id. No reason appears why, under
this TMDL definition, the amount of either point source loads

or nonpoint source loads cannot be zero. If the wasteload

allocation is zero, then the TMDL would cover only the
nonpoint sources and natural background sources. So read,
the regulation provides that a TMDL can apply where there
is no wasteload allocation for point source pollution. See
also, e.g., § 130.2 (referencing the establishment of TMDLs
for non-point source pollution); 40 C.F.R. § 130.7(c)(1)(ii)
(TMDLs must be established for all pollntants that prevent
the attainment of water quality standards).

Section 130.7 evinces the same understanding. That

regulation directs states to identify those waters listed
pursuant to § 303(d)(1) that still require the establishment of

TMDLs if

(i) Technology-based effluent limitations required by
sections 301(b), 306, 307, or other sections of the Act;

(ii) More stringent effluent limitations (including

prohibitions) required ...; and

NNext © 2011 Tho son Reuters. U.S. Government Vorks. 6
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(iii) Other pollution control requirements (e.g., best
management practices) required by local, State, or Federal
authority are not stringent enough to implement any water
quality standards ... applicable to such waters.

§ 130.7(b)(1). "Best management practices" pertain to
non-pointsources- ofpollution-.CWA §-208-,--33
§ 1288; CWA § 319, 33 U.S.C. § 1329. So, again, §
130.7 does not distinguish between sources of pollution
for purposes of applying the TMDL requirement. Instead,
control requirements applicable to either type of pollution
receive equal treatment in the quest to achieve water quality
standards.

Also consistent with application of the § 303(d)(1) listing
and TMDL requirements to waters impaired only by nonpoint
sources is the regulation addressing water quality standards.
Section 130.3 explains that "[s]uch standards serve the
dual purposes of establishing the water quality goals for a
specific water body and serving as the regulatory basis for
establishment of water quality-based treatment controls and
strategies beyond the technology-based level of treatment
required ...." 40 C.F.R. § 130.3. One purpose of water
quality standards therefore-and not surprisingly-is to provide
federally-approved goals to be achieved both by state controls
and by federal strategies other than point-source technology-
based limitations. This purpose pertains to waters impaired
by both point and nonpoint source pollution. The regulations
addressing states' water quality management-plans, intended
to attain the promulgated water quality standards, confirm
this understanding. Such plans must include, among other
things, TMDLs, effluent limitations, and "nonpoint source
management and control." 40 C.F.R. § 130.6 (emphasis
added).

In short, the EPA's regulations concerning § 303(d)(1)
lists and TMDLs apply whether a water body receives
pollution *1133 from point sources only, nonpoint sources
only, or a combination of the two. The EPA has issued
directives concerning the states' CWA § 303(d) requirements

in conformity with this understanding of its regulations. See,
e.g., Memorandum from Geoffrey Grubbs, Director, EPA
Assessment and Watershed Protection Division, to Water
Quality Branch Chiefs and TMDL Coordinators (Aug. 13,
1992) (Section 303(d)(1)(A) "applies equally to segments
affected by point sources only, a combination of point
and nonpoint sources, and nonpoint sources only."); EPA,
National Clari6?ing Guidance for 1998 State and Territory
Clean Water Act Section 303(d) Listing Decisions 6 (1997)

("Consistent with long-standing EPA policy, regulations,
and practice, States should include waterbodies impaired
by nonpoint sources alone on 1998 section 303(d)(1)(A)
lists....").

In light of the current regulations and the agency's
understanding of those regulations, as well as the delegated
authority of the EPA to interpret the CWA, the EPA's
interpretation is entitled to Chevron deference. See Mead, 533
U.S. at 226-27, 121 S.Ct. 2164; see also Auer v. Robbins,
519 U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997)
(stating that an agency's interpretation of its own regulation is
"controlling unless plainly erroneous or inconsistent with the
regulation") (citations and internal quotation marks omitted).

5 At the least, however, we owe the agency's interpretation

substantial deference under Skidmore. Cf Mead, 533 U.S. at
237 n. 18, 121 S.Ct. 2164 ("It is, of course, true that the limit
of Chevron deference is not marked by a hard-edged rule.").
Section 303(d) is one of numerous interwoven components
that together make up an intricate statutory scheme addressing

technically complex environmental issues. Confronted with
an issue dependent upon, and the resolution of which will
affect, a complicated, science-driven statute for which the
EPA has delegated regulatory authority, we consider the
EPA's interpretation of the issue informative. See Mead,
533 U.S. at 234, 121 S.Ct. 2164 (noting the "specialized
experience and broader investigations and information
available" to agencies and "the value of uniformity in.
[ ] administrative and judicial understandings of what a
national law requires") (citations and internal quotation marks
omitted).

Appellants maintain that we should instead ignore the
EPA's position, arguing that the Agency has not consistently
interpreted the statute. We disagree with this characterization
of the EPA's position over the thirty-year period since the
enactment of the statute.

The first regulations promulgated after the enactment of
the CWA in 1972 quite clearly required the identification
on § 303(d)(1) lists of waters polluted only by nonpoint
sources. The EPA defined as a "water quality" segment-
again, those water bodies to be included on the § 303(d)
(1) list, see 43 Fed.Reg. 60662, 60665 (Dec. 28, 1978)-any
water "where it is known that water quality does not meet
applicable water quality standards and/or is not expected
to meet applicable water quality standards even after the
application of the effluent limitations required...." 40 C.F.R.

§ 130.2(o)(1) (1978); id. (1977); id. (1976); 40 C.F.R. §

© 2011 Th0: U,S. Governma 7
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130.11(d)(1) (1975); id. (1974); id. (1973).9 In contrast, the

EPA defined as an "effluent limitation" segment-those waters

making up the separate § 303(d)(3) list 10-any water "where

*1134 it is known that water quality is meeting and will
continue to meet applicable water quality standards or where
there is adequate demonstration that water quality will meet
applicable water quality standards after the application of
the effluent limitations required ...." 40 C.F.R. § 130.2(o)

(2) (1978); id. (1977); id. (1976); 40 C.F.R. § 130.11(d)(2)

(1975); id. (1974); id. (1973). 11 Thus, if a water segment

had not met, or would not soon meet, applicable water quality

standards, regardless of the source of pollution, the EPA
required its identification pursuant to § 303(d)(1)(A). In other
words, the EPA initially interpreted § 303(d) exactly as it does

today. 12

9 The 1973 regulation differed in an insignificant way

from the text quoted.

10 Section 303(d)(3) provides:

For the specific purpose of developing

information, each State shall identib) all waters
within its boundaries which it has not identified
under paragraph (I)(A) and (1)(B)[waters for
which controls on thermal discharges are not
stringent enough for certain identified purposes]
of this subsection and estimate for such waters the

total maximum daily load with seasonal variations

and margins of safety, for those pollutants which
the Administrator identifies under section 1314(a)

(2) of this title[CWA § 304(a)(2) ] as suitable for

such calculation and for thermal discharges, at a

level that would assure protection and propagation

of a balanced indigenous population of fish,
shellfish and wildlife.

§ 303(d)(3) (emphasis added).

11 Again, the 1973 regulation differed insignificantly from

the quotation.

12 The EPA overhauled its regulations in 1979 and
provided almost no regulatory guidance as to the
requirements of § 303(d) until the enactment in 1985 of

the current regulations. See 44 Fed.Reg. 30016 (May 23,

1979) (repealing 40 C.F.R. part 130); see also 40 C.F.R.

§ 35.1511- 1(d)(2) (1979); § 35.1521-4(a) (1979).

The Pronsolinos nevertheless contend that the EPA's current
interpretation is an invention of the early 1990s. They point

out that until that time the EPA did not actively police the

requirement that states include on their § 303(d)(1) lists
waters polluted only by nonpoint source pollution. While that

is true, that agency stance reflected a more general regulatory

failure to enforce the § 303(d) requirements, not a failure with
regard only to waters impaired by nonpoint sources. Until the
early 1990s, the EPA focused its attention almost entirely on
the new point source technological controls, to the exclusion
of § 303(d) and the TMDL program. See Pronsolino

v. Marcus, 91 F.Supp.2d 1337, 1354 (N.D.Ca1.2000) 13

(citing United States General Accounting Office, Water
Pollution: More EPA Action Needed to Improve the Quality
of Heavily Polluted Waters, GAO Report to the Chairman:
Subcommittee on Regulation and Business Opportunities
Committee on Small Business, House of Representatives
(Jan.1989)); see also id. at 1353-54(describing the history of
EPA enforcement action with respect to § 303(d)); Oliver A.

Houck, The Clean Water Act TMDL Program: Law, Policy,
and Implementation 49-56 (1999) ("The Clean Water Act
TMDL Program ") (same). We have not found, and the
Pronsolinos have not pointed to, any statement by the EPA-
either in regulations or otherwise-that is inconsistent with the

interpretation the agency now espouses.

13 The district court opinion in this case explains this
history, as well as many other aspects of this case,
carefully and lucidly. We therefore refer to that opinion

at points rather than repeating its analysis.

In short, Congress entruSted to the EPA the responsibility
of approving or disapproving § 303(d)(1) lists, bestowing
upon it the discretion that comes with such responsibility;

the EPA has specialized experience regarding the CWA
which this court lacks; and the agency has consistently
interpreted the provisions at issue. We conclude that the
EPA's interpretation is one to which we owe substantial
Skidmore *1135 deference, at the very least. See Mead, 533

U.S. at 227-28, 121 S.Ct. 2164.

In the end, though, it does not much matter in this case
whether we review the EPA's position through the Chevron or
Skidmore/Mead prism. Under both the more and less rigorous

versions of the judicial review standard, the Agency's position

is, as the discussion below indicates, more than sufficiently
supported by the statutory materials.

B. Plain Meaning and Structural Issues

1. The Competing Interpretations

Section 303(d)(1)(A) requires listing and calculation of
TMDLs for "those waters within [the state's] boundaries for
which the effluent limitations required by section [301(b)(1)
(A)] and section [301(b)(1)(B)] of this title are not stringent

igiNext t 2011 Thomson Reuters. No claim tt3 original U,S. Government
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enough to implement any water quality standard applicable
to such waters." § 303(d) (emphasis added). The precise
statutory question before us is whether, as the Pronsolinos
maintain, the term "not stringent enough to implement ...

water quality standard[s]" as used in § 303(d)(1)(A) must
be interpreted to mean both that application of effluent
limitations will not achieve water quality standards and that
the waters at issue are subject to effluent limitations. As only

waters with point source pollution are subject to effluent
limitations, such an interpretation would exclude from the §
303(d)(1) listing and TMDL requirements waters impaired
only by nonpoint sources of pollution.

The EPA, as noted, interprets "not stringent enough to
implement ... water quality standard[s]" to mean "not
adequate" or "not sufficient ... to implement any water
quality standard," and does not read the statute as implicitly
containing a limitation to waters initially covered by effluent

limitations. According to the EPA, if the use of effluent
limitations will not implement applicable water quality
standards, the water falls within § 303(d)(1)(A) regardless of
whether it is point or nonpoint sources, or a combination of
the two, that continue to pollute the water.

2. The Language and Structure of § 303(d)

6 Whether or not the appellants' suggested interpretation
is entirely implausible, it is at least considerably weaker
than the EPA's competing construction. The Pronsolinos'
version necessarily relies upon: (1) understanding "stringent
enough" to mean "strict enough" rather than "thorough going

enough" or "adequate" or "sufficient"; 14 and (2) reading
the phrase "not stringent enough" in isolation, rather than
with reference to the stated goal of implementing "any
water quality standard applicable to such waters." Where
the answer to the question "not stringent enough for what?"
is "to implement any [applicable] water quality standard,"
the meaning of "stringent" should be determined by looking
forward to the broad goal to be attained, not backwards at
the inadequate effluent limitations. One might comment, for
example, about a *1136 teacher that her standards requiring
good spelling were not stringent enough to assure good
writing, as her students still used bad grammar and poor
logic. Based on the language of the contested phrase alone,
then, the more sensible conclusion is that the § 303(d)(1)
list must contain any waters for which the particular effluent

limitations will not be adequate to attain the statute's water
quality goals.

14 Stringent means "rigorous, strict, thoroughgoing;
rigorously binding or coercive." Oxford English

Dictionary Online (2001). Defining "stringent" as
"rigorous" or "strict" would lend support to the
Pronsolinos' interpretation. If "stringent" means
"thoroughgoing," however, § 303(d)(1)(A) would
encompass the EPA's broader reading of the statute.
Also, "stringent enough" may have a slightly different
meaning from "stringent" standing alone, such as

"aA.equate" or "Sufficient." Seel Legislative History of
the Water Pollution Control Act Amendments of 1972
at 792 (1973) (Legislative History) (H.R. Rep. 92-911
to accompany H.R. 11896 (March 11, 1972)) (using
the term "are inadequate" in place of "not stringent
enough.").

Placing the phrase in its statutory context supports this
conclusion. Section 303(d) begins with the requirement that
each state "identify those waters within its boundaries...." §

303(d)(1)(A). So the statute's starting point for the listing
project is a compilation of each and every navigable water
within the state. Then, only those waters that will attain water
quality standards after application of the new point source
technology are excluded from the § 303(d)(1) list, leaving all
those waters for which that technology will not "implement

any water quality standard applicable to such waters." §
303(d)(1)(A); see American Wildlands v. Browner, 260 F.3d
1192, 1194 (10th Cir.2001) ("[E]ach state is required to
identify all of the waters within its borders not meeting
water quality standards and establish [TMDLs] for those
waters.") (citing § 303(d)); Pronsolino, 91 F.Supp.2d at 1347.
The alternative construction, in contrast, would begin with
a subset of all the state's waterways, those that have point
sources subject to effluent limitations, and would result in a
list containing only a subset of that subset-those waters as to
which the applicable effluent limitations are not adequate to
attain water quality standards.

[5] The Pronsolinos' contention to the contrary
notwithstanding, no such odd reading of the statute is
necessary in order to give meaning to the phrase "for which
the effluent limitations required by section [301(b)(1)(A)] and
section [301(b)(1)(B)] ... are not stringent enough." The EPA
interprets § 303(d)(1)(A) to require the identification of any
waters not meeting water quality standards only if specified

effluent limitations would not achieve those standards. 40
C.F.R. § 130.2(j). If the pertinent effluent limitations would,
if implemented, achieve the water quality standards but are
not in place yet, there need be no listing and no TMDL
calculation. Id.

So construed, the meaning of the statute is different than it
would be were the language recast to state only that "Each
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State shall identify those Waters within its boundaries ...
[not meeting] any water quality standard applicable to such
waters." Under the EPA's construction, the reference to
effluent limitations reflects Congress' intent that the EPA
focus initially on implementing effluent limitations and only
later avert its attention to water quality standards. See e.g.,
1 Legislative History 171("The Administrator should assign
secondary priority to [§ 303] to the extent limited manpower
and funding may require a choice between a water quality
standards process and early and effective implementation of
the effluent limitation-permit program." (statement of Sen.
Muskie, principal author of the CWA and the Chair of the
Senate's Public Works Committee)); see also Environmental
Def. Fund, Inc. v. Cost le, 657 F.2d 275, 279 (D.C.Cir.1981)
(The 1972 CWA "assigned secondary priority to the[water
quality] standards and placed primary emphasis upon both
a point source discharge permit program and federal

technology-based effluent limitations...."). 15

15 The district court expressed the same point differently:

"The 1972 Act superimposed the technology-driven
mandate of point-source effluent limitations. To assess

the impact of the new strategy on the monumental clean-

up task facing the nation, Congress called for a list of

the unfinished business expected to remain even after
application of the new cleanup strategy." Pronsolino,

91 F.Supp.2d at 1347.

*1137 Given all these language considerations, it is not
surprising that the only time this court addressed the reach
of § 303(d)(1)(A), it rejected a reading of § 303(d)(1)(A)
similar to the one the Pronsolinos now proffer. In Dioxin,
57 F.3d at 1526-27, the plaintiffs argued that the phrase "not
stringent enough" prohibited the EPA from listing under §
303(d)(1)(A) and establishing TMDLs for toxic pollutants,
until after the implementation and proven failure of § 301(b)

(1)(A) "best practicable technology" effluent limitations.
Toxic pollutants, however, are not subject to "best practicable

technology" controls, 16 but to more demanding "best
available technology," precisely because of their toxicity. Id.

16 Nor did the effluent limitations required by § 301(b)(1)

(B) apply to the pollutants at issue.

The court in Dioxin held that the EPA acted within its
statutory authority in setting TMDLs for toxic pollutants,
even though the effluent limitations referenced by § 303(d)

(1)(A) did not apply to those pollutants. Id. at 1528. The
court explained that, since best practical technology effluent

limitations do not apply to toxic pollutants, those limitations

are, as a matter of law, "not stringent enough" to achieve

water quality standards. Id. In other words, Dioxin read §
303(d)(1)(A) as applying to all waters in the state, not only to

the subset covered by certain kinds of effluent controls, and
it understood "not stringent enough" to mean "not adequate

for" or "inapplicable to."

Nothing in § 303(d)(1)(A) distinguishes the treatment of point
sources and nonpoint sources as such; the only reference

is to the "effluent limitations required by" § 301(b)(1).
So if the effluent limitations required by § 301(b)(1) are
"as a matter of law" "not stringent enough" to achieve
the applicable water quality standards for waters impaired
by point sources not subject to those requirements, then
they are also "not stringent enough" to achieve applicable
water quality standards for other waters not subject to those
requirements, in this instance because they are impacted
only by nonpoint sources. Additionally, the Dioxin court,
applying Chevron deference, upheld the EPA's interpretation

of § 303(d) "as requiring TMDLs where existing pollution
controls will not lead to attainment of water standards," id. at

1527; see also 40 C.F.R. § 130.7(b), a holding that directly
encompasses waters polluted only by nonpoint sources.

3. The Statutory Scheme as a Whole

The Pronsolinos' objection to this view of § 303(d), and of
Dioxin, is, in essence, that the CWA as a whole distinguishes
between the regulatory schemes applicable to point and non-
point sources, so we must assume such a distinction in
applying §§ 303(d)(1)(A) and (C). We would hesitate in any

case to read into a discrete statutory provision something that

is not there because it is contained elsewhere in the statute.
But here, the premise is wrong: There is no such general
division throughout the CWA.

Point sources are treated differently from nonpoint sources
for many purposes under the statute, but not all. In particular,

there is no such distinction with regard to the bask purpos'e
for which the § 303(d) list and TMDLs are compiled, the
eventual attaimnent of state-defined water quality standards.
Water quality standards reflect a state's designated uses for a
water body and do not depend in any way upon the source of

pollution. See § 303(a)-(c).

Nor is there any other basis for inferring from the structure of

the Act an implicit limitation in §§ 303(d)(1)(A) and (C). The

statutory subsection requiring *1138 water quality segment
identification and TMDLs, § 303(d), appears in the section
entitled "Water Quality Standards and Implementation
Plans," not in the immediately preceding section, CWA § 302,

33 U.S.C. § 1312, entitled "Water Quality Related Effluent

2011 Thomson Reuters. No claim to or :Aovernment Works.
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Limitations." So the section heading does not suggest any
limitation to waters subject to effluent limitations. Porter v.

Nussle, 534 U.S. 516, 122 S.Ct. 983, 990, 152 L.Ed.2d 12

(2002) ("[T]he title of a statute and the heading ofa section are
tools available for the resolution of a doubt about themeaning
of a statute.") (citation omitted).

Additionally, § 303(d) follows the subsections setting forth
the requirements for water quality standards, § 303(a)-(c)-
which, as noted above, apply without regard to the source
of pollution-and precedes the "continuing planning process"
subsection, § 303(e), which applies broadly as well. Thus, §
303(d) is structurally part of a set of provisions governing an
interrelated goal-setting, information-gathering, and planning
process that, unlike many other aspects of the CWA, applies
without regard to the source of pollution.

True, there are, as the Pronsolinos point out, two sections
of the statute as amended, § 208 and § 319, that set
requirements exclusively for nonpoint sources of pollution.
But the structural inference we are asked to draw from those
specialized sections-that no other provisions of the Act set
requirements for waters polluted by nonpoint sources-simply
does not follow. Absent some irreconcilable contradiction

between the requirements contained in §§ 208 and 319, on
the one hand, and the listing and TMDL requirements of §
303(d), on the other, both apply.

There is no such contradiction. Section 208 provides
for federal grants to encourage the development of state
"areawide waste treatment management plans" for areas
with substantial water quality problems, § 208(a), (f), and
requires that those plans include a process for identifying
and controlling nonpoint source pollution "to the extent
feasible." § 208(b)(2)(F). Section 319, added to the CWA in
1987, directs states to adopt "nonpoint source management
programs"; provides grants for nonpoint source pollution
reduction; and requires states to submit a report to the
EPA that "identifies those navigable waters within the State
which, without additional action to control nonpoint sources
of pollution, cannot reasonably be expected to attain or
maintain applicable water quality standards or the goals and
requirements of this chapter." § 319(a)(1)(A). This report
must also describe state programs for reducing nonpoint
source pollution and the process "to reduce, to the maximum
extent practicable, the level of pollution" resulting from
particular categories of nonpoint source pollution. § 319(a)
(1)(C), (D).

© 2011

The CWA is replete with multiple listing and planning
requirements applicable to the same waterways (quite
confusingly so, indeed), so no inference can be drawn from
the overlap alone. See, e.g., § 208(b); § 303(d)(1)(A), (d)(1)
(B), (d)(3), (e); CWA § 304(/ ), 33 U.S.C. § 1314(/ ); CWA
§ 314, 33 U.S.C. § 1324(0; § 319(a). Nor are we willing
to draw the more discrete inference that the § 303(d) listing
and TMDL requirements cannot apply to nonpoint source
pollutants because the planning requirements imposed by §
208 and § 319 are qualified ones-"to the extent feasible"
and "to the maximum extent practicable"-while the § 303(d)
requirements are unbending. For one thing, the water quality
standards set under § 303 are functional and may permit more
pollution than it is "feasible" or "practicable" to eliminate,
depending upon the intended use of a particular waterway.
For another, with or without TMDLs, the § 303(e) plans for
attaining water quality standards must, without qualification,
account for *1139 elimination of nonpoint source pollution
to the extent necessary to meet those standards. § 303(e)(3)
(F).

The various reporting requirements that apply to nonpoint
source pollution are no more impermissibly redundant
than are the planning requirements. Congress specifically
provided that in preparing the § 319 report, states may rely on
information from § 303(e), which incorporates the TMDLs. §
319(a)(2). Moreover, states must produce a § 319 report only
once, but must update the § 303(d)(1) list periodically. § 319;
§ 303(d)(2). Also, the § 319 report requires the identification
of a plan to reduce nonpoint source pollution, without regard
to the attainment of water quality standards, while the plans
generated using the § 303(d)(1) lists and TMDLs are guided
by the goal of achieving those standards. § 319; § 303(d), (e).

Essentially, § 319 encourages the states to institute an
approach to the elimination of nonpoint source pollution
similar to the federally-mandated effluent controls contained
in the CWA, while § 303 encompasses a water quality
based approach applicable to all sources of water pollution.
As various sections of the Act encourage different, and
complementary, state schemes for cleaning up nonpoint
source pollution in the nation's waterways, there is no basis
for reading any of those sections-including § 303(d)-out of
the statute.

There is one final aspect of the Act's structure that bears
consideration because it supports the EPA's interpretation of
§ 303(d): The list required by § 303(d)(1)(A) requires that
waters be listed if they are impaired by a combination of point
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sources and nonpoint sources; the language admits of no other

reading. Section 303(d)(1)(C), in turn, directs that TMDLs

"shall be established at a level necessary to implement the
applicable water quality standards...." Id. (emphasis added).

So, at least in blended waters, TMDLs must be calculated

with regard to nonpoint sources of pollution; otherwise, it

would be impossible "to implement the applicable water
quality standards," which do not differentiate sources of

pollution. This court has so recognized. Browner, 20 F.3d at

985 ("Congress and the EPA have already determined that

establishing TMDLs is an effective tool for achieving water
quality standards in waters impacted by non-point source

pollution.").

Nothing in the statutory structure-or purpose-suggests that

Congress meant to distinguish, as to § 303(d)(1) lists and

TMDLs, between waters with one insignificant point source

and substantial nonpoint source pollution and waters with

only nonpoint source pollution. Such a distinction would,

for no apparent reason, require the states or the EPA to

monitor waters to determine whether a point sourcehad been

added or removed, and to adjust the § 303(d)(1) list and

establish TMDLs accordingly. There is no statutory basis for

concluding that Congress intended such an irrational regime.

Looking at the statute as a whole, we conclude that the EPA's

interpretation of § 303(d) is not only entirely reasonablebut

considerably more convincing than the one offered by the

plaintiffs in this case. 17

17 It is therefore unnecessary to examine the legislative

history. See Dept of Haus. and Urban Dev. v. Rucker,

535 U.S. 125, ----, 122 S.Ct. 1230, 1234, 152 L.Ed.2d
258 (2002). Nonetheless, we have reviewed that history

and considered the legislative history arguments put
forth by the Pronsolinos. The thrust of those arguments

mirrors the arguments based on the statute's language
and structure, addressed above. We reject them for
the same reason: That Congress meant to include
waters impaired by point sources where technological

controls had not attained water quality standards-as the
legislative history shows, 1 Legislative History 792-93

(H.R. Rep. 92-911 to accompany H.R. 11896 (March
11, 1972))-does not prove that it intended to exclude

nonpoint sources from the TMDL requirement.

*1140 C. Federalism Concerns

The Pronsolinos finally contend that, by establishing TMDLs

for waters impaired only by nonpoint source pollution, the

EPA has upset the balance of federal-state control established

in the CWA by intruding into the states' traditional control

4733...

over land use See Solid. Waste Agency of Northern Cook

County v. United States Army Corps of Eng'rs, 531 U.S. 159,

172-73, 121 S.Ct. 675, 148 L.Ed.2d 576 (2001). That is not

the case.

7 The Garcia River TMDL identifies the maximum load of

pollutants that can enter the Garcia River from certain broad

categories of nonpoint sources if the river is to attain water
quality standards. It does not specify the load of pollutants

that may be received from particular parcels of land or

describe what measures the state should take to implement
the TMDL. Instead, the TMDL expressly recognizes that

"implementation and monitoring" "are state responsibilities"

and notes that, for this reason, the EPA did not include

implementation or monitoring plans within the TMDL. 18

EPA, Garcia River Sediment Total Maximum Daily Load

43(Mar. 16, 1998).

18 The regulatory amendments scheduled to go into
effect August 30, 2003, do require the inclusion of
an implementation plan as part of each TMDL. 65

Fed.Reg. 43586 (July 13, 2000); see also 66 Fed.Reg.

53044 (Oct. 18, 2001) (effective date). We express no

opinion as to the validity of this requirement.

Moreover, § 303(e) requires-separately from the § 303(d)

(1) listing and TMDL requirements-that each state include

in its continuing planning process "adequateimplementation,

including schedules of compliance, for revised or new water

quality standards" "for all navigable waters within such

State." § 303(e)(3). The Garcia River TMDL thus serves

as an informational tool for the creation of the state's
implementation plan, independently-and explicitly-required

by Congress.

California chose both if and how it would implement the

Garcia River TMDL. States must implement TMDLs only

to the extent that they seek to avoid losing federal grant

money; there is no pertinent statutory provision otherwise

requiring implementation of § 303 plans Or providing for their

enforcement. See CWA § 309, 33 U.S.C. § 1319; CWA § 505,

33 U.S.C. § 1365. 19

19 See also Professor Houck's summary:
Within the statutory scheme § 319 is the carrot,

funding state programs for nonpoint source
abatement statewide, for all waters whether they
are currently above standard or below. In keeping

with its broad sweep, § 319's provisions are
voluntary. States. may choose to participate or
not.... Section 303(d), on the other hand, addresses

a narrower and more nasty job: the chronically

nNe Rent s. No Cahn -1 U.S, Government Works. 12
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polluted waters of the United States. For this
problem zone, enter a stick: quantified pollution
load allocations. The nature of the allocations and

of the implementing controls remains up to the
states, but states do have to come up with them.

The Clean Water Act TMDL Program 62.

Finally, it is worth noting that the arguments that the
Pronsolinos raise here would apply equally to nonpoint source
pollution controls for blended waters. Yet, as discussed
above, Congress definitely required that the states or the EPA
establish TMDLs for all pollutants in waters on § 303(d)(1)
lists, including blended waters.

We conclude that the Pronsolinos' federalism basis for
reading § 303 against its own words and structure is
unfounded.

IV. CONCLUSION

End of Document

For all the reasons we have surveyed, the CWA is best
read to include in the § 303(d)(1) listing and TMDLs
requirements *1141 waters impaired only by nonpoint
sources of pollution. Moreover, to the extent the statute is
ambiguous-which is not very much-the substantial deference
we owe the EPA's interpretation, under either Chevron or
Skidmore, requires that we uphold the agency's more than
reasonable interpretation. We therefore hold that the EPA did
not exceed its statutory authority in identifying the Garcia
River pursuant to § 303(d)(1)(A) and establishing the Garcia
River TMDL, even though the fiver is polluted only by
nonpoint sources of pollution.

The decision of the district court is AFFIRMED.

Parallel Citations

54 ERC 1481, 32 Envtl. L. Rep. 20,689, 02 Cal. Daily Op.
Serv. 4733, 2002 Daily Journal D.A.R. 6059

© 2011 Thomson Reuters. No claim to original U.S, Government Works.
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296 F.3d 1021
United States Court of Appeals,

Eleventh Circuit.

SIERRA CLUB, Georgia Environmental

Organization, Inc., Coosa River Basin Initiative

Inc., Trout Unlimited, Ogeechee River
Valley Association, Inc., Plaintiffs-Appellees,

v.

A. Stanley MEIBURG, Acting Regional

Administrator, Christine T. Whitman,
Administrator, the United States

Environmental Protection Agency, United
States Environmental Protection Agency

("U.S.EPA"), Defendants-Appellants.

No. 01-14587. July 2, 2002.

Order was entered by the United States District Court for
the Northern District of Georgia, No. 94-02501-CV-MHS-1,

Marvin H. Shoob, J., allegedly interpreting consent decree
previously entered in lawsuit under the Clean Water Act.
Appeal was taken. The Court of Appeals, Carnes, Circuit
Judge, held that: (1) district court's order was, in reality,
a modification of consent decree, which Court of Appeals
had jurisdiction to review; and (2) order modifying consent
decree entered in prior lawsuit under the Clean Water Act, to
require the Environmental Protection Agency (EPA), not just
to formulate total maximum daily load (TMDL) standards for

presence of particular pollutants in Georgia water bodies, but
to develop implementation plans, constituted abuse of district
court's discretion.

Reversed and remanded.

Attorneys and Law Firms

*1022 John A. Bryson, Robert Oakley, U.S. Dept. of Justice,

Environment & Natural Resources Div., App. Section, Greer
Goldman, Washington, DC, for Defendants-Appellants.

*1023 Douglas P. Haines, Georgia CLPI, Kesler Thompson
Roberts, Georgia Legal Watch, Athens, GA, Eric E. Huber,
Earthjustice, Denver, CO, Donald D. Stack, Martin Arthur
Shelton, Stack & Associates, PC, Atlanta, GA, for Plaintiffs-
Appellees.

William Russell Phillips, GA Dept. of Law, Atlanta, GA, for
Arnicus Curiae Georgia Environmental Protection.

Robert D. Mowrey, Alston & Bird, LLP, Atlanta, GA, for
Amicus Curiae Georgia Municipal Ass'n.
Lee A. DeHihns, III, Alston & Bird, Atlanta, GA, for Amicus
Curiae County Commirs of Georgia.

Appeal from the United States District Court for the Northern
District of Georgia.

Before EDMONDSON, Chief Judge, and CARNES and

SILER * , Circuit Judges.

Eugene E. Siler, Jr., U.S. Circuit Judge, for the Sixth
Circuit, sitting by designation.

Opinion

CARNES, Circuit Judge:

The order we have before us in this appeal is based upon either

an interpretation of a consent decree or a modification of the
decree. Which one of the two the order is determines whether

we have jurisdiction to review it. If the order is a modification
of the decree, instead of merely an interpretation, we have
appellate jurisdiction and the issue we must then decide is
whether the district court abused its discretion by modifying
the decree as it did.

The consent decree itself resulted from a lawsuit brought
by Sierra Club, along with a collection of state and local

environmental organizations, against EPA. 1 The plaintiff
environmental groups (for convenience we will refer to them
collectively as Sierra Club), had sued EPA to force it to
establish and implement pollution standards for Georgia
waterways. The consent decree that was eventually entered
set out a timetable for the establishment of those standards.
EPA did establish the standards.

1 Those organizations include the Ogeechee River Valley

Association, Trout Unlimited, Georgia Environmental
Organization, and the Coosa River Basin Initiative.

A couple of years after the consent decree had been
entered, none of the pollution standards EPA established
as a result of the decree had actually been implemented.
Upset with the lack of progress, Sierra Club moved the
district court to reopen the consent decree and to take action
compelling EPA to develop implementation plans for the
standards. EPA took the position that the State of Georgia
had the primary responsibility for implementing the standards

EPA had established. The district court deferred ruling on
Sierra Club's motion pending Georgia's development of the

2011 Thor:-.sc
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implementation plans. Once Georgia filed with the court
what it asserted were the required plans, EPA moved to
have Sierra Club's motion to re-open and compel declared
moot. Sierra Club responded that Georgia's implementation
plans were not adequate and insisted that EPA had the
responsibility under the decree for formulating them. The
district court denied EPA's moonless motion because it agreed

with Sierra Club that the consent decree required EPA to
develop implementation plans or to ensure that those Georgia
developed were adequate to satisfy the Clean Water Act.

EPA has appealed the district court's order refusing to
dismiss as moot Sierra Club's motion to re-open and
compel, contending *1024 that the court's decision to
impose on it an implementation-plan requirement modified
the decree, and that the modification was an abuse of the
district court's discretion. Sierra Club takes the position
that the district court, when it stated EPA was required
to develop implementation plans, was not modifying but
merely interpreting the consent decree. If that is so, we
lack jurisdiction over this appeal, because the only possible
jurisdictional basis for it is 28 U.S.C. § 1292(a)(1) which
authorizes us to review interlocutorily an order modifying an
injunction. Sierra Club also argues in the alternative that, even

if the district court's interpretation of the decree crossed the
line into modification, thereby giving us jurisdiction to review

it, we should hold that in view of changed circumstances the
modification was not an abuse of discretion.

Our reading of the consent decree convinces us it did not
require EPA to develop an implementation plan for the water
quality standards it was to set, and the clarity of the decree on

the point is sufficient that the district court's later imposition
of such a requirement constitutes a modification of the decree.

As a result, we have jurisdiction to review the district court's
action, and we conclude that the court abused its discretion by

grafting onto- the decree a substantial modification that was

not part of the original bargain between the parties.

I. BACKGROUND

The dispute about the terms of the consent decree plays
out against the background of the statutory and regulatory
scheme established by the Clean Water Act, 33 U.S.C. § 1251

et seq., so we will start with a description of that scheme.
Congress passed the Clean Water Act (the "Act") "to restore
and maintain the chemical, physical, and biological integrity
of the Nation's waters." 33 U.S.C. § 1251(a). To achieve that

goal, the Act gives EPA two main roles and responsibilities.
The first is issuing permits that govern individual 'discharges

of pollutants, and the second is setting global water quality
standards for particular bodies of water.

Permits and Point Sources

Section 301(a) of the Act prohibits the discharge of any
pollutants except those that are sanctioned by a permit.
33 U.S.C. § 1311(a). The statute gives EPA the authority
to issue permits for point sources, and those permits
are to establish technology-based effluent limitations that
incorporate increasingly stringent levels of pollution control
technology over time. 33 U.S.C. §§ 1311(b)(1)(A), (B), (b)
(2). The limits set out in the permits are to be based on how
low current technology can push pollution levels, and those

limits are to be lowered as pollution-reducing technology
improves. Permits are issued to individual dischargers
through the National Pollutant Discharge Elimination System
(NPDES) program. Id. at § 1342. Like most states, Georgia
administers the NPDES program within its borders subject to

EPA oversight of the states's permit-issuing procedures. 2

2 Like Georgia, most states-44 of them-are in charge of
their own NPDES program. In the other six states EPA

runs the program.

Permits cannot control all sources of pollution. They are
aimed only at pollution coming from a "point source," which
is "any discernible, confined and discrete conveyance ... from

which pollutants are or may be discharged," that offers a
particular "point" to measure the amount of *1025 pollution
being discharged. 33 U.S.C. § 1362(14).

Non-Point Sources, Water Quality Standards, and TMDLs

In addition to originating from point sources, pollution
also comes from non-point sources, such as runoff from
farmlands, mining activity, housing construction projects,
roads, and so on. Non-point sources cannot be regulated by
permits because there is no way to trace the pollution to
a particular point, measure it, and then set an acceptable
level for that point. Therefore, to regulate non-point pollution,

the Act requires states to establish water quality standards.
33 U.S.C. §§ 1313(a)-(c). To determine the water quality
standard, a state designates the use for which a given body
of water is to be protected (fishing, for example), and then
determines the level of water quality needed to safely allow
that use. Id. at § 1313(c)(2)(A). That level becomes the water
quality standard for that body of water.

© 2011 Thomson Reuters. No claim to onginal Government Works..
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Things can get complicated. Because of non-point source
pollution, achieving the specified water quality standard in
a body of water may require more stringent limitations
upon point-source discharges than would otherwise be
required under the permit-issuing regime we have previously
described. If the regulation of point-source discharges does
not achieve the necessary level of water quality, Total
Maximum Daily Loads (TMDLs) come into play. Id. at
§ 1313(d)(1)(A), (C). A TMDL is a specification of the
maximum amount of a particular pollutant that can pass
through a waterbody each day without water quality standards
being violated. Id. at § 1313(d)(1)(C).

TMDLs must be established for every waterbody within the
state for which ordinary technology-based point-source limits
will not do enough to achieve the necessary level of water
quality. Id. at §§ 1313(d)(1)(A), (C). The state must compile
a list of these bodies of water in a report and submit it to
EPA for approval. Id. at §§ 1313(d)(1)(A), (d)(2). (This list
is sometimes referred to as "the 303(d) list," because that is
the section of the Act which requires each state to prepare
the list.) Each body of water on the list is known as a "water
quality limited segment" (or "limited segment" for short), see
40 C.F.R. § 130.2(j), and the state must set a TMDL for every

pollutant in each limited segment. 3 33 U.S.C. § 1313(d)(1)
(C).

3 A limited segment is often referred to as a "WQLS," but

given the number of other acronyms in our discussion
we will avoid that one.

Each TMDL serves as the goal for the level of that pollutant
in the waterbody to which that TMDL applies, allocating
the total "load"-the amount of pollutant introduced into the
water, see 40 C.F.R. § 130.2(e)-specified in that TMDL
among contributing point and non-point sources. The theory
is that individual-discharge permits will be adjusted and
other measures taken so that the sum of that pollutant in the
waterbody is reduced to the level specified by the TMDL. As
should be apparent, TMDLs are central to the Clean Water
Act's water-quality scheme because, as one of the plaintiffs
puts it, they tie "together point-source and nonpoint-source

pollution issues in a manner that addresses the whole health
of the water." Brief of Appellee Ogeechee River Valley
Association at 14.

The states are primarily responsible for preparing lists of
limited segments and their corresponding TMDLs, see 33
U.S.C. §§ 1313(d)(1)(A), (C), but EPA has approval *1026
authority over those lists. Id. at § 1313(d)(2). If EPA

disapproves a state's list of limited segments, or a TMDL,
EPA must issue its own list or TMDL. Id. Some courts have
held that a state's failure to timely submit its TMDLs can be
taken under certain circumstances by EPA as a constructive
submission of no TMDLs, triggering EPA's responsibility to
establish its own. See Scott v. City of Hammond, 741 F.2d
992, 996=98 (7th Cir.1984);_Kingman Park Civic Assin v.
EPA, 84 F.Supp.2d 1, 5 (D.D.C.1999) (holding that "Mike
the majority of courts that have confronted this quandary,
this Court holds that 'if a state fails over a long period
of time to submit proposed TMDL's, this prolonged failure
may amount to constructive submission by that state of no
TMDL's' " (omitted citation)). We have not addressed this
issue of constructive submission yet, and need not do so in
this case because under the consent decree EPA was obligated
to issue its own TMDLs according to a prescribed timetable
if Georgia continued to fail to establish them.

Once established, TMDLs are implemented through various
mechanisms, some of which are provided in the Act, with
responsibilities for implementation divided between EPA and
the states. Point-source discharges are regulated through the
federal permit regime, with TMDLs incorporated into the
effluent and technological-based limitations. 40 C.F.R. §

122.44(d)(1)(vii)(B). Although EPA has the authority to issue
permits, it has delegated that authority to the states, at least
to the majority of them, including Georgia. Even where it
has delegated that basic authority, however, EPA does retain
the right to include additional limits in NPDES permits when
necessary to ensure a congressionally-established standard of

water quality. 33 U.S.C. §§ 1312(a), 1342(a).

The Act generally leaves regulation of non-point source
discharges through the implementation of TMDLs to the
states. 33 U.S.C. § 1329. It imposes on the states planning
responsibilities, including the preparation of a non-point
source management plan, commonly referred to as a § 319
report. Id. at § 1329(a). In this report, a state must, among
other things, identify waters where water quality standards
can reasonably be met only by additional action to control
non-point source pollution, and designate the categories and
subcategories of non-point sources that contribute to the
pollution in those waters. Id. at § 1329(a)(1). States also
have to prepare a management program that identifies "best
management practices and measures" to reduce pollution. Id.
at § 1329(b). EPA exercises authority over these programs
and must approve them. Once the programs have been
approved, EPA may make grants to the states to allow them
to implement the plans. Id. at § 1329(h).
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Finally, a state has to prepare a. "continuing planning
process," which is essentially a plan for how the state is
going to clean up pollution. Id. at § 1313(e)(1). Like the
best management program, EPA has to approve or disapprove

each state's continuing planning process and, once it has
been approved, occasionally review it to ensure it stays
consistent with the Act. Id. at § 1313(e)(2). In preparing
its continuing planning process, a state must incorporate
established TMDLs. See id. at § 1313(e)(3)(C).

To summarize, under the Clean Water Act, Georgia has the
primary authority and responsibility for issuing permits and
controlling nonpoint source pollution in that state. It also
has both the authority and the duty to compile the list of
limited segments (the § 303(d) list), and establish TMDLs
for each waterbody on the list. *1027 EPA, for its part, has
supervisory authority over various reports and plans which
the state is required by the Act to produce. EPA can also
compile its own list of limited segments and establish its own
TMDLs, if the state's efforts are either inadequate or too long

delayed.

The Consent Decree and Dispute in this Appeal

By the time Sierra Club sued EPA in 1994, sixteen years
after the Act had gone into effect, Georgia had established
only two TMDLs for the approximately 340 limited segments
identified in its 303(d) list, and the district court found
that neither of those two TMDLs satisfied the requirements
of the 'Act. In the lawsuit, Sierra Club asked the court
to force EPA to establish the TMDLs and to implement
them, because Georgia had not done so. The district court
granted summary judgment for Sierra Club, Sierra Club v.
Hankinson, 939 F.Supp. 865 (N.D.Ga.1996), and entered an
injunction requiring the EPA to both establish and implement

TMDLs for all Georgia limited segments by June 2001.

Sierra Club v. Hankinson, 939 F.Supp. 872 (N.D.Ga.1996).
The injunction directed EPA to "implement (or ensure that
the State implements)" TMDLs through the modification,
revocation, and re-issuance of permits. It also imposed a
number of other requirements on EPA, most of which had to

do with making it exercise supervision over Georgia's water .
quality control efforts. EPA appealed to this Court.

While EPA's appeal was still pending, in July of 1997
the parties agreed upon the terms of a consent decree and
persuaded the district court to enter it, which it did in October

of 1997. In the consent decree, EPA was ordered to establish
TMDLs for the limited segments on Georgia's § 303(d) list

on a basin approach if Georgia continued to fail to do so.

Under a schedule set out in the decree, all TMDLs were to be

established by 2004, and additional, more specific deadlines
were included. The decree provided that by 1998, EPA was
to establish TMDLs for twenty percent of the waterways on

Georgia's 1996 list of limited segments. These 1998 TMDLs
are the ones that are the subject of this appeal, the ones Sierra

Club says EPA should have prepared an implementation plan
for, but they are only the first group of TMDLs that EPA, was
to establish under the terms of the consent decree. The decree

also required the EPA to establish TMDLs for the remaining
waterbodies on a river basin rotation schedule, if Georgia
failed to do so.

The basin rotation schedule was to begin in 1999,

with TMDLs proposed for all the basins by 2004.4
Besides establishing TMDLs, the decree imposed other
responsibilities on EPA, including: (1) review of Georgia's
continuing planning process, (2) proposal of specific terms
for Georgia/EPA Performance Partnership Agreements, (3)
biennial review of Georgia's TMDL program, and (4)
submission of annual compliance reports to the court and to

the plaintiff groups.

4 EPA's performance in establishing the TMDLs for
some of the water basins has been the subject of other

litigation under the consent decree, which has resulted

in another decree further defining EPA's duties.

EPA proposed 124 TMDLs for Georgia's waterbodies in
August of 1997 and attached them to the consent decree which

the parties submitted to the district court for its approval.
Under the terms of the decree, those TMDLs were to be
"established, or finalized" within six months after being
proposed. All but eight were timely established by EPA,
and even those eight *1028 were established after Sierra
Club filed a motion to force EPA to do so. Once EPA
had established the TMDLs, nothing else was done with
them. Georgia did not incorporate the TMDLs into any of its
non-point source management plans or reports and did not
implement them. As a result, two years after entering into the
consent decree, only one of the 124 waterbodies on Georgia's

1996 § 303(d) list met water quality standards.

Dissatisfied with the progress made towards clean water in
Georgia and with EPA action or lack of it, in February
2000 Sierra Club moved the district court to re-open the
decree and to compel EPA to take further action. Specifically,

Sierra Club moved the court to order EPA to prepare
implementation plans for the 124 TMDLs the agency had

et ; No claim to o J.S. Govern'
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established in 1998.5 EPA argued in response that the decree
did not obligate it to prepare implementation plans for or
to implement TMDLs, and that the decree should not be
modified to impose that responsibility on it.

5 Sierra Club moved for other relief as well, but
the request that EPA be required to establish
implementation fans is the only one involved in this
appeal.

The district court deferred ruling on Sierra Club's motion
because Georgia promised to develop implementation plans
for the 124 TMDLs within nine months. Within that time
period, Georgia did develop implementation plans for all 124
of those TMDLs. Because the plans which Sierra Club wanted

EPA to develop had now been developed by Georgia, EPA
moved the court to dismiss as moot Sierra Club's motion to re-

open and compel. Sierra Club argued that its motion was not
moot, because Georgia's implementation plans were flawed
or otherwise unsatisfactory.

The district court denied the EPA's motion to dismiss as moot
Sierra Club's motion. In its order, the court ruled that "TMDL

implementation plans are required [of EPA] by the Consent
Decree." As for the Georgia-prepared plans, the court ruled
that EPA had "obligations" to "ensure" those plans were
adequate. The order did not, however, declare the Georgia
plans insufficient. Instead, it directed EPA and Sierra Club to

confer about those plans and attempt to reach an agreement
concerning them. If their disagreements could not be resolved
by discussion, the order stated, the court would grant either
party's request for an evidentiary hearing on the sufficiency
of the Georgia plans.

EPA appealed the district court's order and also filed an
emergency motion for stay pending appeal. In response to a
jurisdictional question we issued to the parties, Sierra Club
contends that we lack jurisdiction because the district court's
order denying EPA's motion to dismiss on mootness grounds
is not final so as to be appealable under 28 U.S.C. § 1291, is

not appealable under the collateral order doctrine, and is not
a modification of an injunction appealable under 28 U.S.C.
§ 1292(a)(1). Sierra Club also filed a motion to dismiss for
lack of jurisdiction on those grounds. EPA responded that this

Court does have jurisdiction and, alternatively, petitioned for
a writ of mandamus.

II. DISCUSSION

A. Jurisdiction-the District Court
Did Modify the Consent Decree

EPA contends that we have jurisdiction over this appeal
under 28 U.S.C. § 1292(a)(1), which gives appellate
courts jurisdiction to review interlocutory orders of dfftrict
courts "granting, continuing, *1029 [and] modifying"

injunctions. 6 Sierra Club contends that we do not, because
the district court did not modify the injunctive relief provided

for by the consent decree, but only interpreted the decree. 7
If Sierra Club is correct and the district court only interpreted
the decree, we do not have jurisdiction. See Birmingham Fire

Fighters Ass'n 117 v. Jefferson County, 280 F.3d 1289, 1292
(11th Cir.2002).

6 The parties agree that the district court's order denying
EPA's motion to dismiss Sierra Club's motion to enforce

or modify the consent decree is not a final order as that

term is used in 28 U.S.C. § 1291, and that the order does

not fall within the collateral order doctrine. We concur
with them on those points. Accordingly, whether we
have jurisdiction turns on 28 U.S.C. § 1292(a)(1).

7 The plaintiffs also contend that we lack jurisdiction
on the ground that there is no justiciable controversy,
because the issue is not yet ripe. The district
court's interpretation of the decree imposed on EPA
a requirement to prepare implementation plans or
ensure that the ones prepared by Georgia satisfy the
requirements of the Act. It ordered EPA to take action
within 30 days, action that EPA insists it has no
obligation to undertake. The matter is sufficiently ripe.

1 2 3 We have said that in order to decide whether a
district court's order relating to a prior decree falls within
the grant of appellate jurisdiction under § 1292(a)(1), we
must decide whether the order modified the decree in a
"jurisdictionally significant way." Id. at 1292. A district
court's interpretation of a consent decree operates as a
modification when it changes the legal relationship among
the parties. Id. at 1293. This determination is not significantly

affected by whether the district court called its order an
interpretation, as this district court did, or a modification. See
Sizzler Family Steak Houses v. Western Sizzlin Steak House,
Inc., 793 F.2d 1529, 1539 (11th Cir.1986) ("What matters,
however, is not the district court's characterization of its order

as amendatory or explanatory, but rather the actual effect of
the order on the obligations of the parties as set forth in the
original judgment.").

20
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4 5 If the district court's order changes the legal
relationship of the parties, it is a modification of the
decree, regardless of what it was called. As we explained in
Birmingham Fire Fighters, we do not engage in a fine point
analysis of the original decree and the later order. Instead, we
take a fairly loose focus and ask whether the district court's
reading of the consent decree is "a gross misinterpretation
of the decree's original command," one that "leaps from the
page." Birmingham Fire Fighters, 280 F.3d at 1293. If so,
then we have jurisdiction. Applying this test, our starting
point is to determine the legal relationship among the parties
that the consent decree itself established. The next step is
to determine whether the district court's order changed that
relationship in a "jurisdictionally significant way." Id at
1292..

6 7 As this Court has explained before, "As a general
matter, the rules we use to interpret a consent decree are
the same ones we use to interpret a contract-since a consent
decree is a form of contract." Reynolds v. Roberts, 202 F.3d
1303, 1312 (11th Cir.2000). With a consent decree as with a
contract, the first place we look and often the last as well is to

the document itself. The consent decree in this case provided

that if Georgia failed to establish TMDLs, EPA was required

to do so. 8 The decree defined a TMDL as having *1030 "the
meaning provided at Section 303(d)(1)(C) of the CWA, 33
U.S.C. § 1313(d)(1)(C), and 40 C.F.R. § 130.2(i), as codified

as of the Effective Date of this Decree, or as subsequently
amended." Neither the referenced statutory provision nor the
referenced regulation includes implementation plans within

the meaning of TMDLs. 9 The two are different, and the
statute and regulation incorporated into the definition part of

the consent decree reflect that difference. A TMDL is defined
to be a set measure or prescribed maximum quantity of a
particular pollutant in a given waterbody, see 40 C.F.R. §

130.2(i), while an implementation plan is a formal statement

of how the level of that pollutant can and will be brought down

to or kept under the TMDL. 10

8 EPA agreed to establish the 1998 TMDLs, the -ones
that are the subject of this appeal, without waiting on
Georgia to fail to do so first. In July of 1997 the parties

had agreed to the terms of the consent decree, one of
which was that in August EPA would propose for public

comment by August of 1997 TMDLs for twenty percent

of the waterbodies in Georgia's 1996 303(d) list. These

TMDLs were attached to the consent decree when the
parties submitted the decree to the district court for its

approval. The remaining TMDLs were to be developed

by EPA only after Georgia failed to do so.

The statutory provision says:
Each State shall establish for the waters identified
in paragraph (1)(A) of this subsection, and in
accordance with the priority ranking, the total

maximum daily load, for those pollutants which the
Administrator identifies under section 1314(a)(2) of
this title as suitable for such calculation. Such load
shall be established at a level necessary to implement

the applicable water quality standards.... 33 U.S.C. §

1313.

The regulation defines a TMDL as: "[t]he sum of the

individual [wasteload allocations] for point sources

and [load allocations] for non-point sources and
natural background." 40 C.F.R. § 130.2(i).

10 Sierra Club attempts to escape this clear distinction
between TMDLs and implementation plans for them by

arguing that implementation plans should be read into

TMDLs based upon EPA guidance documents and also

a proposed rule that was withdrawn before it went into

effect. Putting aside any questions about whether those

documents actually do define implementation plans into

TMDLs, the inescapable fact is that the consent decree

does not, because the decree does not define TMDLs by

reference to any guidance documents or aborted rule.
Instead, the decree defines the term by reference to a
specific statutory provision and a specific regulation
that is in effect, and neither of those two definitional
sources indicates or even implies that TMDLs include
implementation plans. We find no ambiguity on the
point in either the statute or regulation, and because they

are the sole source of the definition of TMDLs in the
consent decree they are all we look at to define the term.

Cf. Babbitt v. Sweet Home Chapter of Communities for

a Great Oregon, 515 U.S. 687, 697 n. 10, 115 S.Ct.
2407, 2413, 132 L.Ed.2d 597 (1995) (refusing to apply

the ordinary common-law meaning of a term when it
was defined in the statute). Given the clarity of the
consent decree, we also decline Sierra Club's invitations

to consider any extrinsic evidence on the issue.

The consent decree clearly and explicitly places a number of
duties on EPA, including the requirement to establish TMDLs
on a basin approach if Georgia fails to do so, but it just
as clearly does not require EPA to develop implementation
plans for those TMDLs once they are established. The decree
contains seven pages setting out in detail EPA's obligations
wader it, and conspicuously absent from the list of those
obligations is any mention of implementation plans. Indeed,
implementation plans are not mentioned at all anywhere in
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the 28-page decree. If the parties had intended for the decree
to put such an important and substantial responsibility on
EPA, they would have spelled that out just they spelled out
its responsibility to establish TMDLs.

The district court gave two reasons for finding that
implementation plans were required by the consent decree.
First, it said that "[u]nder EPA's interpretation of the Consent
Decree, TMDLs would be developed with no guarantee
that they would ever be implemented. Developing TMDLs
without implementing them amounts to an *1031 academic
endeavor which would have no effect on water quality in
Georgia." Or, as Sierra Club restates that concern, unless
implementation plans are read into TMDLs, the decree is
reduced to "empty formalism." We doubt that, because
TMDLs are a necessary step before any implementation plans

can be formulated. Interpreting the decree as written gives
it meaning, because establishing TMDLs is a meaningful
and not necessarily simple step in the process of controlling
pollution in Georgia's waterbodies. After all, in sixteen years
Georgia had established only two of the hundreds of TMDLs
that were necessary, and the adequacy of those two was
questionable. The decree put the TMDL task with all of its
difficulties on EPA. The responsibility for implementing the
TMDLs once they were established was left to Georgia, as it
is in the Clean Water Act itself.

8 The second reason the district court gave for its conclusion
that EPA was required by the consent decree to establish
implementation plans is that reading that into the decree
would further the goal of the Clean Water Act, which is
cleaner water. The court stated, "EPA's interpretation is
incompatible with the Clean Water Act goal of improving
water quality. Specifically, among the stated objectives of the

.Clean Water Act is the following: 'Mt is the national policy
that programs for the control of nonpoint sources of pollution
be developed and implemented in an expeditious manner....'
" Of course, the national policy and objectives relating to
clean water are most reliably embodied in the Act itself which

puts the responsibility for implementation of TMDLs on the
states. Logically, the Act cannot be a source of authority
for changing the Act's allocation of responsibilities. Besides,

the district court's approach disregards the Suprenie Court's
instruction that "any command of a consent decree or order
must be found within its four corners, and not by reference
to any purposes of the parties or of the underlying statutes."
United States v. ITT Continental Baking Co., 420 U.S. 223,
233, 95 S.Ct. 926, 933, 43 L.Ed.2d 148 (1975) (quotations and

citations omitted); see also United States v. Atlantic Refining
Co., 360 U.S. 19, 23, 79 S.Ct. 944, 946, 3 L.Ed.2d 1054

(1959) (rejecting a loose interpretation of the consent decree
even though such an interpretation might better effectuate the
purposes of the acts assertedly violated); Hughes v. United
States, 342 U.S. 353, 356-57, 72 S.Ct. 306, 308, 96 L.Ed. 394

(1952) (rejecting an invitation to advance the asserted purpose
of the consent decree through an interpretation of a consent
decree not-justified-by-the four corners ofthe decree).

9 The Supreme Court has observed that consent decrees
generally do not have overarching purposes which can be

used as guides to interpretation. 11 For example, in *1032
United States v. Armour & Co., 402 U.S. 673, 682, 91 S.Ct.
1752, 1757, 29 L.Ed.2d 256 (1971), the Court explained that
because consent decrees are normally compromises between

parties with opposing positions in which each party gives up
their rights to litigation and to prove their position, consent
decrees should be interpreted as written, "and not as it might
have been written had the plaintiff established his factual
claims and legal theories in litigation." In this case, the parties
negotiated the terms of the decree and the timetable for
TMDL establishment and other relief within the framework
of the statutory scheme set out in the Act. The decree cannot
be interpreted as requiring whatever might be necessary and
appropriate to achieve cleaner water, because it was not
written that way. It was written to bring about in a more
expeditious and certain manner than would otherwise have
occurred one important step in the process, and it appears to
have achieved that goal or to have nearly done so.

While consent decrees should not be interpreted
according to a broad, nebulous purpose, in different
contexts courts are called upon to decipher the purpose

of some consent decrees. For example, the 'Supreme
Court has said that when considering whether an
institutional-reform decree or other similar decree
should be modified, courts are to determine whether the

motion is to modify a term of the decree that is central to

the basic purpose of the decree. If it is, then modification

is probably not appropriate. Rufo v. Inmates of Suffolk
County Jail, 502 U.S. 367, 387, 112 S.Ct. 748, 762,
1,16 L.Ed.2d 867 (1992) ("If modification of one term

of a consent decree defeats the purpose of the decree,
obviously modification would be all but impossible.").

See United States v. City of Miami, 2 F.3d 1497, 1504

(11th Cir.1993) ("Thus, a court faced with a motion
to modify a consent decree in institutional reform
litigation must begin by determining the 'basic purpose'

of the decree."). But the purpose of the decree even in
that context is not to be conceived at too high a level
of generality, and is not used as a basis to expansively

interpret the terms of the decree. In the case before
us, the district court used what is considered to be
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the purpose of the decree to interpret expansively the
decree's terms. That should not be done.

This, then is the original relationship between the parties
as established by the consent decree: at Sierra Club's
insistence EPA was obligated to develop for the State of
Georgia TMDLs, as defined by the statutory and regulatory
provisions. The order we have before us declared that
the consent decree went beyond that and required EPA
to develop not just TMDLs but implementation plans for
TMDLs. Because the decree as written and entered did not
require EPA to prepare implementation plans for the TMDLs,
the district court's order requiring EPA to prepare them
modified the decree because it changed the legal relationship
of the parties by "chang[ing] the command of the earlier
injunction." Birmingham Fire Fighters, 280 F.3d at 1293
(internal quotations omitted). If a party obtains a decree
forcing another party to perform task A; and a later order
adds task B, the legal relationship between the parties has
been changed by the later order. That is what happened in
this case. There was a change in EPA's obligations, in the
tasks with which it was saddled. The law is that if the change

is sufficiently obvious-if the original decree did not even
arguably require the additional task or obligation, so that the
district court's interpretation of the decree is "blatantly or
obviously wrong"-then we have jurisdiction to review the
order. Id. For the reasons we have set out, we conclude
that this is not a close call; the error in the district court's
interpretation of the consent decree is obvious enough to give

us jurisdiction to review the resulting modification.

B. The District Court Abused Its Discretion
In Modifying the Consent Decree

10 11 Having decided that the district court obviously
modified the decree when it required EPA to prepare
implementation plans, which gives us jurisdiction to review
its action, we turn now to the merits issue, which is whether
the modification was an abuse of discretion. Sierra Club
contends that the modification was within the district court's

discretion and points to several provisions in the decree which

it says gives the district court the power to modify it. One of
those provisions says that the court retains jurisdiction over
the action and may issue orders to modify the terms of the
decree and grant further relief as justice requires. The other
says that nothing in the decree "shall be construed to limit the

equitable *1033 powers of the Court to modify those terms
upon a showing of good cause by any party." We do not read
these boilerplate provisions as giving the district court any

more power to modify the decree than it already had under

Rule 60(b)(5) of the Federal Rules of Civil Procedure, 12 as
explicated by the Supreme Court in Rufo v. Inmates ofSuffolk

County Jail, 502 U.S. 367, 112 S.Ct. 748, 116 L.Ed.2d 867
(1992). The provisions confirm the court's authority to modify
the decree, but that authority is still subject to the constraints

set out in the Rufo decision. In that decision the Supreme said
that the party seeking modification of a consent decree must
show, first, "a significant change either in factual conditions
or in law," id. at 384, 112 S.Ct. at 760, and, second, that
"the proposed modification is suitably tailored to the changed
circumstance." Id. at 391, 112 S.Ct. at 763.

12 Rule 60(b)(5) provides that a party may obtain relief
from a court order when "it is no longer equitable
that the judgment should have prospective application."

Fed.R.Civ.P. 60(b)(5).

Sierra Club contends that there have been changes in both
the law and surrounding circumstances which justify the
district court's modification of the decree. It points to some
guidance documents and a proposed rule published by EPA as

proof that the law has changed, but none of those documents
or proposals have the effect of law. As for guidance
documents, they can modify neither statutes nor regulations.
To legally change its regulations, EPA must comply with
the rulemaking procedures set out in the Administrative
Procedures Act. 5 U.S.C. §§ 551-706. The method by which
guidance documents are created does not even come close to

compliance with those procedures.

As for the proposed rule Sierra relies upon, it did not work a
change in the law because it has never been implemented and
in fact has been withdrawn. EPA proposed the new rule in
1999, see 64 Fed.Reg. 46012 (Aug. 23, 1999), and published
it as a final rule in July of 2000, see 65 Fed.Reg. 43586 (July

13, 2000), but it was never implemented. Congress refused
to appropriate the necessary funds for implementation, which
delayed things, see Pub.L. No. 106-246, 114 Stat. 511, 567
(2000), and then EPA withdrew the proposed rule. See 66
Fed.Reg. 41817 (Aug. 9, 2001). At no time was the new
rule ever applied by EPA, and as things stand, the relevant
regulations related to the Act are the same as they were in
1997. The statutory and regulatory regime-the applicable law-
is the same now as it was when the consent decree was
entered. There has been no change.

Nor has there been a change in factual circumstances
sufficient to justify the district court's modification of the
decree. It is true that the state of Georgia is not currently
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implementing the TMDLs established by EPA at the rate
contemplated by the Act, but Georgia has never carried out
its responsibilities under the Act at anywhere near the pace
the Act contemplates. Georgia's governmental lethargy in
this area is nothing new. Indeed, it was what Sierra Club
calls "Georgia's 16 year failure and refusal to develop and
implement the [TMDL] process for hundreds of Georgia's
rivers, streams, lakes, and estuaries that were not meeting
designated standards for fishing, swimming, and drinking,"
which led to the lawsuit. Brief of Appellee Sierra Club at 3. A
decree cannot be justifiably modified based upon the theory
of changed factual circumstances when the circumstances
simply have not changed.

Sierra Club contends that the district court was within its
discretion in modifying *1034 the decree because the decree
had not achieved its purpose, and such a failure can itself be
a changed circumstance justifying modification. See Sizzler
Family Steak Houses v. Western Sizzlin Steak House, Inc.,
793 F.2d 1529, 1539 (11th Cir.1986); United States v. United

Shoe Machineiy Corp., 391 U.S. 244, 251-52, 88 S.Ct: 1496,
1501, 20 L.Ed.2d 562 (1968). That contention is based upon
the premise that the purpose of the decree was to achieve clean

water in Georgia, a state of affairs which everyone concedes
is a long way off. But the purpose of the decree was not
nearly so ambitious. Clean water may have been Sierra Club's
motivation, its reason for bringing the lawsuit to begin With,
but the bargain it struck with EPA which produced the consent
decree was much more limited.

While the Clean Water Act sets out a process composed
of several steps to achieve clean water, the consent
decree focuses on bringing about one of those steps, the
establishment of TMDLs, and it leaves attainment of the Act's

ultimate goal of cleaning up the water to the statutory and
regulatory scheme which requires compliance by Georgia
subject to some oversight by EPA. The consent decree
does not supplant the Act itself. Under the decree, Georgia
is still responsible for incorporating TMDLs, regardless
of whoever establishes them, into its section 303(e) plan;

End of Document

Georgia is still responsible for incorporating TMDLs into
its NPDES permits; and Georgia is still responsible for
implementing non-point source pollution controls. EPA
agreed only to a supervisory role with respect to some of these

implementation-related processes, but it did not agree to take
over the implementation process. The objective of the consent
decree was the establishment-of TMDLsTnot-the-much-more-
long-term goal of clean water.

12 Nothing has changed to make the provisions of the
consent decree ineffective, and experience has not shown that
the decree is incapable of achieving its purpose. It is still
capable of and is in fact accomplishing what the parties set
out to achieve with the decree: the establishment of TMDLs.

If Sierra Club wants more done to bring about clean water
in Georgia, it will have to look beyond the consent decree
and to the Clean Water Act and regulations, and perhaps to
additional litigation, to achieve those worthy goals.

A party seeking to modify a consent decree has a high hurdle
to clear and the wind in its face. See, e.g., Reynolds, 202
F.3d at 1312 ("Long standing precedent evinces a strong
public policy against judicial rewriting of consent decrees.").
Because Sierra Club has failed to clear that hurdle, the district

court should not have modified the decree in the course of
interpreting it. It should have granted EPA's motion to dismiss

Sierra Club's motion to re-open the decree and to compel
action.

III. CONCLUSION

The district court's order denying EPA's motion to dismiss
Sierra Club's motion to re-open and compel action is
REVERSED, and this case is REMANDED for further
proceedings consistent with this opinion.
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38 Cal.Rptr.3d 373
Court of Appeal, Fourth District, Division 1, California.

CITY OF ARCADIA et al., Plaintiffs and Appellants,

v.

STATE WATER RESOURCES CONTROL

BOARD et al., Defendants and Appellants.

No. D043877. Jan. 26, 2006. Rehearing
Denied Feb. 17, 2006.Review Denied April 19, 2006.

Synopsis

Background: Cities filed petition for writ of mandate and
complaint for declaratory and injunctive relief against state
and regional water boards to challenge water boards' adoption
and approval of a zero trash total maximum daily loads
(TMDL) discharge from municipal storm drains into river.
The Superior Court, San Diego County, No. GIC803631,
Wayne L. Peterson and Linda B. Quinn, D., partiallygranted
cities' petition and granted declaratory relief, but did not
invalidate trash TMDL on specified grounds. Water boards
and cities appealed.

Holdings: The Court of Appeal, McConnell, P.J., held that:
1 water boards' decision not to conduct an assimilative
capacity study before adopting zero trash TMDL was within
their expertise rather than trial court's;
2 water boards sufficiently complied with statute requiring
consideration of economic factors before adopting and
approving zero trash TMDL;
3 regional water board's environmental checklist with regard
to approving zero trash TMDL was deficient for purposes of
California Environmental Quality Act (CEQA);
4 water boards' adoption and approval of zero trash TMDL
did not violate federal standards; and

5 adoption and approval of zero trash TMDL did not fail to
comply with requisite scientific standards.

Judgment affirmed in part, reversed in part; order affirmed.
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Opinion

McCONNELL, P.J.

*1401 This case concerns the serious environmental
problem of litter discharged from municipal storm drains into
the Los Angeles River, and efforts of the California Regional
Water Quality Control Board, Los Angeles Region (Regional
Board) and the State Water Resources Control Board (State

Board) 1 to ameliorate the problem through the adoption and
approval of a planning document setting a target of zero trash
discharge within a multi-year implementation period.

1 We refer to these entities together as the Water Boards.

The Water Boards appeal- a judgment partially granting a
petition for writ of mandate brought by the City of Arcadia

and 21 other cities (Cities),2 who *1402 agree trash
pollution must be remedied but oppose the target of zero
trash as unattainable and inordinately expensive. The Water
Boards challenge the court's findings that an assimilative
capacity study is a required element of its action; a cost-
benefit analysis and consideration of economic factors are
required under state law and are not met; the zero trash
target is inapplicable to the Los Angeles River Estuary
(Estuary) because it does not appear on the state's list of
impaired waters; and, the Water Boards failed to comply
with the California Environmental Quality Act (CEQA) by
not preparing an Environmental Impact report (EIR) or its
functional equivalent.
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In addition to Arcadia the Cities include Baldwin
Park, Bellflower, Cerritos, Commerce, Diamond Bar,
Downey, Irwindale, Lawndale, Monrovia, Montebello,

Monterey Park, Pico Rivera, Rosemead, San Gabriel,
Santa Fe Springs, Sierra Madre, Signal Hill, South
Pasadena, Vernon, West Covina and Whittier.

The Water Boards also contend the court erred by granting
the Cities declaratory relief on their claim the Trash total
maximum daily load (TMDL) does not apply to "nonwaters,"
meaning areas that do not drain into navigable waters such

as the Los Angeles River or tributaries, as the parties agreed

during this proceeding that the trash TMDL applies only to

navigable waters.

The Cities also appeal, contending the trial court erred by

not invalidating the Trash TMDL on the, additional grounds

the Water Boards failed to provide for deemed compliance
with the target of zero trash through certain methods; failed
to implement load allocations for nonpoint sources of trash

pollution; failed to adhere to the data collection and analysis
required by federal and state law; relied on nonexistent, illegal

and irrational uses to be made of the Los Angeles River; and,

violated the Administrative Procedures Act (APA).

We conclude the Cities' appeal lacks merit. As to the Water
Boards' appeal, we conclude the court properly invalidated
the planning document on the ground of noncompliance with
CEQA, and we affirm the judgment insofar as it is based
on that ground. We, reverse the judgment to the extent it is

based on other grounds. Further, we hold the court erred by
granting declaratory relief on the nonwaters issue as there was

no controversy when the court ruled.

**379 BACKGROUND INFORMATION

Statutory and Regulatory Scheme

The "quality of our nation's waters is governed by a 'complex

statutory and regulatory scheme ... that implicates both

federal and state administrative responsibilities.' " *7403
(City of Burbank v. State Water Resources Control Bd. 2005)
35 Ca1.4th 613, 619, 26 Cal.Rptr.3d 304, 108 P.3d 862 (City
of Burbank).) An overview of applicable law is required to

place the facts here in context.

A

Federal Law

In 1972 Congress enacted amendments to the Federal Water
Pollution Control Act (Pub.L. No. 92-500 (Oct. 18, 1972) 86

Stat. 816; 33 U.S.C. § 1251 et seq.), which, as amended in
1977, is commonly known as the Clean Water Act. (City of
Burbank, supra, 35 Ca1.4th at pp. 619-620, 26 Cal.Rptr.3d
304, 108 P.3d 862.) Its stated goal is "to restore and
maintain the chemical, physical and biological integrity of the

Nation's waters" by eliminating the discharge of pollutants
into navigable waters. (33 U.S.C. § 1251(a).)

The Clean Water Act places "primary reliance for developing
water quality standards on the states." (Scott v. Hammond
(7th Cir.1984) 741 F.2d 992, 994.) It requires each state to
develop such standards and review them at least once every

three years for required modifications. (33 U.S.C. § 1313(a),
(c)(1).) The standards must include designated uses such as
recreation, navigation or the propagation of fish, shellfish
and wildlife; water quality criteria sufficient to protect the
designated uses; and an antidegradation policy. (40 C.F.R.
§§ 131.6, 131.10-131.12 (2003).) The water quality criteria
"can be expressed in narrative form or in a numeric form, e.g.,

specific pollutant concentrations." (Florida Public Interest
Research Group Citizen Lobby, Inc. v. EPA (11th Cir.2004)

386 F.3 d 1070, 1073.) "Narrative criteria are broad statements
of desirable water quality goals in a water quality plan. For
example, 'no toxic pollutants in toxic amounts' would be a
narrative description." (City of Burbank, supra, 35 Ca1.4th at

p. 622, fn. 4, 26 Cal.Rptr.3d 304, 108 P.3d 862.)

The Clean Water Act focuses on two possible sources of
pollution: point sources and nonpoint sources. "Point source"

means "any discernable, confined and discrete 'conveyance"

such as a pipe, ditch, channel, tunnel, or conduit. (33 U.S.C.
§ 1362(14).) The Clean Water Act does not define nonpoint
source pollution, but it has been described as " "nothing

more [than] a [water] pollution problem not involving a

discharge from a point source." ' " (Defenders of Wildlife v.

EPA (10th Cir.2005) 415 F.3d 1121, 1123-1124.) 3

3 According to the Environmental Protection Act (EPA),

nonpoint source pollution is caused by rainfall or
snowmelt moving over and through the ground, and
includes excess fertilizers, herbicides, and insecticides

from agricultural lands and residential areas; oil,

grease and toxic chemicals from urban runoff and

© 2011 Thomson Reuters, No claim to or he! U.S, Government
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energy production; sediment from improperly managed

construction sites, crop and forest land, and eroding
stream banks; salt from irrigation practices and acid
drainage from abandoned mines; and bacteria and
nutrients from livestock, pet wastes and faulty septic
systems. (http://www.epa.goviowowinps/qa.html.)

*1404 "Congress dealt with the problem of point source
pollution using the National Pollution Discharge Elimination

System [NPDES] permit process. Under this approach,
compliance rests on technology- **380 based controls
that limit the discharge of pollution from any point source
into certain waters unless that discharge complies with the
[Clean Water] Act's specific requirements." (San Francisco
BayKeeper v. Whitman (2002) 297 F.3d 877, 880; 33 U.S.C.

§ 1311(b)(1)(A).) " `Nonpoint sources, because of their
very nature, are not regulated under the NPDES [program].
Instead, Congress addressed nonpoint sources of pollution in
a separate portion of the [Clean Water] Act which encourages
states to develop areawide waste treatment management
plans.' " (Pronsolino v. Marcus (N.D.Ca1.2000) 91 F.Supp.2d

1337, 1348, citing 33 U.S.C. § 1288; see also 33 U.S.C. §
1329.)

"When the NPDES system fails to adequately clean up certain
rivers, streams or smaller water segments, the [Clean Water]
Act requires use of a water-quality based approach. States
are required to identify such waters ... [and] rank [them] in
order of priority, and based on that ranking, calculate levels
of permissible pollution called 'total maximum daily loads' or
`TMDLs.' " (San Francisco BayKeeper v. Whitman, supra,
297 F.3d at p. 880; 33 U.S.C. § 1313(d)(1)(A); 40 C.F.R. §
130.7(b) (2003).) "This list of substandard waters is knownas
the '303(d) list' (section 303 of the Clean Water Act having
been codified as [title 33 United States Code] section 1313)."
(City of Arcadia v. EPA (9th Cir.2005) 411 F.3d 1103, 1105
(City of Arcadia II ).)

"A TMDL defines the specified maximum amount of a
pollutant which can be discharged or 'loaded' into the waters
at issue from all combined sources." (Dioxin/Organochlorine

Center v. Clarke (9th Cir.1995) 57 F.3d 1517, 1520.) "A
TMDL must be 'established at a level necessary to implement

the applicable water quality standards....' [Citation.] A TMDL
assigns a waste load allocation ... to each point source, which
is that portion of the TMDL's total pollutant load, which is
allocated to a point source for which an NPDES permit is
required. [Citation.] Once a TMDL is developed, effluent
limitations in NPDES permits must be consistent with the
[waste load allocations] in the TMDL." (Communities for a

Better Environment v. State Water Resources Control Ed.
(2003) 109 Cal.App.4th 1089, 1095-1096, 1 Cal.Rptr.3d 76;

Dioxin/Organochlorine Center v. Clarke, at p. 1520.) 4 A
TMDL requires a *7405 "margin of safety which takes into
account any lack of knowledge concerning the relationship
between effluent limitations and water quality." (33 U.S.C. §

1313(d)(1)(C).)

4 The Clean Water Act "does not define total maximum
daily load. EPA's regulations break it into a
`waste[ ]load allocation' for point sources and a
`load allocation' for nonpoint sources." (Pronsolino v.

Marcus, supra, 91 F.Supp.2d at p. 1344, fn. 8; 40
C.F.R. § 130.2(g)-(i) (2005).)

The EPA may allow states to adopt and administer NPDES
permit programs (Pronsolino v. Marcus, supra, 91 F.Supp.2d
at p. 1347, fn. 10), and it has authorized California to
administer such a program. (54 Fed.Reg. 40664 (Oct. 3,
1989).)

State Law

California implements the Clean Water Act through the
PorterCologne Act (Wat.Code, § 13000 et seq.), which was
promulgated in 1969. Under the PorterCologne Act, nine
regional boards regulate the quality of waters within their
regions under the purview of the. State Board. (Wat.Code, §§
13000, 13100, 13200, 13241, 13242.)

**381 Regional boards must formulate and adopt water
quality control plans, commonly called basin plans, which
designate the beneficial uses to be protected, water quality
objectives and a program to meet the objectives. (Wat.Code,
§§ 13050, subd. (j), 13240.) " 'Water quality objectives'
means the limits or levels of water quality constituents
or characteristics which are established for the reasonable
protection of beneficial uses of water or the prevention of
nuisance within a specific area." (Id., § 13050, subd. (h).)

The EPA must approve or disapprove a state's TMDL within
30 days of its submission. (33 U.S.C. § 1313(d)(2).) If the
EPA disapproves a state's submission, it must establish its
own TMDL within 30 days of the disapproval. (Ibid.)

II
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Trash TMDL

The Los Angeles River is a 51mile flood control channel,
largely concrete-lined, which runs through the City of Los
Angeles and surrounding municipalities in Los Angeles
County and terminates at the Pacific Ocean. In 1990 the
Regional Board issued an NPDES storm water permit to
the Los Angeles County Department of Public Works as the

principal permittee and 84 cities as copennittees, to address
various chemical pollutants discharged into the region's water

bodies (Municipal NPDES Permit).

*1406 In 1994 the Regional Board adopted a revised
water quality control plan, or basin plan (1994 Basin Plan),

which includes narrative water quality objectives. It provides

that "[w]aters shall not contain floating materials, including
solids, liquids, foams, and scum, in concentrations that
cause nuisance or adversely affect beneficial uses," and

"[w]aters shall not contain suspended or settleable material
in concentrations that cause nuisance or adversely affect
beneficial uses." (Italics omitted.) Beneficial uses of the
Los Angeles River and surrounds include wildlife and

marine habitat, including, habitat for endangered species,
and recreational activities such as fishing, walking, hiking,
jogging, bicycling, horseback riding, bird watching and

photography.

In 1996 and 1998 the Regional Board identified certain

reaches of the Los Angeles River on the state's "303(d) list" as

being impaired by trash, primarily through storm water runoff

in thousands of municipal storm drains. 5 On September 19,

2001, the Regional Board adopted a resolution to amend its
1994 Basin Plan to incorporate a TMDL for trash in the
Los Angeles River (Trash TMDL). Despite many objections

from affected municipalities, the Trash TMDL sets a numeric
target of zero trash as "even a single piece of trash can be
detrimental, and no level of trash is acceptable in waters of

the state." 6 "The numeric target is staffs interpretation of the

narrative water quality objective [in **382 the 1994 Basin

Plan], including an implicit margin of safety."

5 The Regional Board defines "trash" as "man-made
litter" within the meaning of Government Code
section 68055.1, subdivision (g), which provides: "
`Litter' means all improperly discarded waste material,

including, but not limited to, convenience food,

beverage, and other produce packages or containers
constructed of steel, aluminum, glass, paper, plastic,
and other natural and synthetic materials, thrown or

deposited on the lands and waters of the state, but not
including the properly discarded waste of the primary

processing of agricultiire, mining, logging, sawinilling,

or manufacturing."

6 The Regional Board adopted a Trash TMDL in January

2001, which also had a target of zero trash. It

reconsidered the matter on September 19, 2001, "to
provide clarifying language and greater flexibility in

implementing the [Trash] TMDL."

The reduction of trash is to be phased over a 14year period,
including an optional two-year baseline monitoring period.
In lieu of baseline monitoring, cities may accept a default
baseline allocation of "640 gallons of uncompressed trash
per square mile per year," a value based on data the City of

Calabasas provided. The Trash TMDL provides for a "review

of the current target [of zero trash] ... once a reduction of
50% has been achieved and sustained," "based on the findings

of future studies regarding the threshold levels needed for
protecting beneficial uses."

Under the Trash TMDL, cities may use a variety of
compliance methods, including "[e]nd-of-pipe full capture
structural controls," "partial capture *1407 control systems"
and "[i]nstitutional controls." Cities using a full-capture
system meeting certain criteria will he deemed in compliance

with the zero target if the systems are properly maintained and
maintenance records are available for the Regional Board's

inspection.

On December 21, 2001, the Regional Board issued an
order under Water Code section 13267 to the County of
Los Angeles and copennittees under the Municipal NPDES
Permit to submit baseline monitoring plans by February 1,
2002, and to monitor trash in the Los Angeles River between
January 2002 and December 2003, with a final report due

February 2004. The Regional Board intends to use resulting

data to "refine" the default baseline waste load allocations in

the Trash TMDL.

7 In City of Arcadia v. EPA (N.D.Ca1.2003) 265
F.Supp.2d 1142, 1156 (City of Arcadia I ), the court
noted the Los Angeles County Department of Public
Works has assumed responsibility for the baseline
monitoring burden for all municipalities to which
the Trash TMDL applies. The Trash TMDL states
that "[e]ach of the permittees and co-permittees are
responsible for monitoring land uses within their
jurisdiction," but "monitoring responsibilities may be
delegated to a third-party monitoring entity such as the

[Department of Public Works]."

n son Reuters. No claim to origin U.S. Government rks.
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In February and July 2002, the State Board and the Office
of Administrative Law, respectively, approved the Trash
TMDL. In August 2002 the EPA approved it and announced
it supersedes an interim TMDL for trash the EPA adopted
in March 2002 as a result of a consent decree in litigation
between environmental groups and the EPA. (City of Arcadia

I, supra, 265 F.Supp.2d 1142, 1147.) 8

8 In City ofArcadia I, supra, 265 F.Supp.2d at page 1153,

the City of Arcadia and other cities unsuccessfully
challenged the EPA's approval of the Trash TMDL on
the ground it was unauthorized to do so after adopting

its own TMDL. In City of Arcadia II, supra, 411 F.3d at

pages 1106-1107, the court affirmed the lower court's
dismissal of the case.

III

Procedural History

The Cities are within the Regional Board's jurisdiction and
are permittees under the 2001 Municipal NPDES Permit.
In July 2002 the Cities filed a petition for writ of mandate
and complaint for declaratory and injunctive relief against
the Water Boards. They filed the action in the Los Angeles
County Superior Court, but the parties stipulated to its transfer
to the San Diego County Superior Court.

The second amended petition alleges numerous grounds on
which the Trash TMDL violates the Clean Water Act or the
PorterCologne Act, and the court adjudicated some issues
in favor of each party. It found the *1408 Water Boards
improperly (1) failed to conduct an analysis of the Los
Angeles River's assimilative capacity; (2) failed to conduct
a cost-benefit analysis or **383 consider economic factors
under Water Code sections 13267 and 13241; (3) purported
to apply the Trash TMDL to the Estuary even though it is not
listed on the state's 1998 303(d) list as impaired; and (4) failed
to prepare a required EIR or its functional equivalent under
CEQA. The court issued a writ of mandate commanding the
Water Boards to set aside the amendment to the 1994 Basin
Plan and the Trash TMDL to the extent it was based on the
above findings and to not take any further steps to implement
it. The court denied the Water Boards' motion to vacate the
judgment or grant a new trial, and judgment was entered on
December 24, 2003.

The Cities later moved for an order that the prohibitory terms

of the writ of mandate and judgment not be stayed on appeal.

(Code Civ. Proc., § 1110b.) The court granted the motion, and

further ordered that "to preserve the status quo and prevent
injustice to [the Cities], the ... implementation schedule and
compliance dates, and all milestones contained in.the [Trash
TMDL] shall be tolled effective December 24, 2003, through
and until a final determination has been rendered on the
pending_appeal.IThe_Water_Boards appealed_that order, and
in accordance with the parties' stipulation we consolidated it
with the other appeals.

DISCUSSION

WATER BOARDS' APPEAL

Standard of Review

1 2 The Water Boards contend a deferential standard of
review applies to our review of their action under Code
of Civil Procedure section 1085, and the Cities claim an
independent standard applies under Code of Civil Procedure
section 1094.5. Code of Civil Procedure section 1094.5, the
administrative mandamus statute, applies when "the writ is
issued for the purpose of inquiring into the validity of any
final administrative order or decision made as the result of
a proceeding in which by law a hearing is required to be
given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal." (Code

Civ. Proc., § 1094.5, subd. (a).) "Acts of an administrative
agency that are quasi-legislative in nature, e.g., establishment
of regulations to carry out a statutory policy or direction,
are not reviewable by administrative mandamus." (8 Witkin,

Cal. Procedure (4th ed. 1997) Extraordinary Writs, § 268, pp.
1067-1068.) Rather, review of a quasi-legislative action is
limited to traditional mandamus. (Id. at p. 1068.)

3 4 *1409 The trial court correctly found this proceeding
is for traditional mandamus because the Regional Board's
adoption and the State Water Board's approval of the Trash
TMDL was quasi-legislative. Under Code of Civil Procedure
section 1085, " "review is limited to an inquiry into
whether the action was arbitrary, capricious or entirely
lacking in evidentiary support," ' [and][t]he petitioner has
the burden of proof to show that the decision is unreasonable
or invalid as a matter of law. [Citation.] We review the
record de novo except where the trial court made foundational

factual findings, which are binding on appeal if supported

Gave r:-.1
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by substantial evidence." (Citizens for Improved Sorrento
Access, Inc. v. City of San Diego (2004) 118 Cal.App.4th 808,

814, 13 Cal.Rptr.3d 259.)

The Cities' reliance on Water Code section 13330 is
misplaced. It provides that "[a]ny party aggrieved by a final
decision or order of a regional board for which the state board
denies review may obtain review of the decision or order of
the regional "384 board in the superior court (id, § 13330,
subd. (b), italics added), and "[e]xcept as otherwise provided
herein, Section 1094.5 of the Code of Civil Procedure shall
govern proceedings for which petitions are filed pursuant to
this section" (id., § 13330, subd. (d)). Given the language
italicized above, Water Code section 13330 necessarily
applies to an administrative appeal of a quasi-judicial action
under Code of Civil Procedure section 1094.5. Here, an
appeal to the State Board was unnecessary because the Trash
TMDL was ineffective without its approval. (Wat.Code, §
13245.) Indeed, the State Board notified the Cities in March
2001 that it "lacks statutory authority to accept petitions for
review of water quality control plan (basin plan) amendments

adopted" by regional boards.

5 6 As to CEQA issues, the parties agree an abuse
discretion standard applies. (Federation of Hillside & Canyon
Assns. v. City of Los Angeles (2004) 126 Cal.App.4th 1180,
1199, 24 Cal.Rptr.3d 543.) Abuse of discretion "is established
if the agency has not proceeded in a manner required by law or

if the determination or decision is not supported by substantial
evidence." (Pub. Resources Code, § 21168.5.) "Our task on
appeal is 'the same as the trial court's.' [Citation.] Thus,
we conduct our review independent of the trial court's
findings." (Quail Botanical Gardens Foundation, Inc. v. City
of Encinitas (1994) 29 Cal.App.4th 1597, 1602, fn. 3, 35
Ca1.Rptr.2d 470.)

II

Assimilative Capacity Study

The trial court invalidated the Trash TMDL based in part
on the Cities' argument an "assimilative capacity study" is a
required element of a TMDL and none was performed here. In

its statement of decision, the court *1410 explained "[i]t is
unreasonable to conclude that the beneficial uses of the [Los
Angeles] River could not be maintained with some 'target'
other than zero. Of course, it is possible the River would not
support a greater target, however, without a study it is yet
undetermined."

7 The Water Boards contend the trial court erred by
substituting its own judgment for that of the Water Boards on
the issue of whether the adoption of the Trash TMDL should
have been preceded by a scientific study of the assimilative
capacity of the Los Angeles River. They assert the matter
was best suited for their determination rather than the court's
and the evidence adequately supports their decision. We agree

with the Water Boards.

During the notice and comment period, the Regional Board
received numerous complaints that a zero Trash TMDL
is infeasible, or at least unwarranted without a scientific
assimilative capacity study, or load capacity study, showing a

zero limit is the only means of protecting beneficial uses. For
instance, the City of Los Angeles worried that "[i]f there's one

gum wrapper in the [Los Angeles] River, you can get sued."

The Regional Board responded to one complaint as follows:
"For more typical pollutants, the loading parameters are flow
and pollutant concentration. For this pollutant [trash], flow
does not serve to dilute the pollutant, but merely serves
as a transport mechanism. Therefore, the typical loading

of calculation does not apply to trash." The Regional Board
took the position that since littering is unlawful, a target of
zero trash in the Los Angeles River is the only defensible
position. It also explained that its staff "found no study to
document that there is an acceptable level of trash that will
cause no harm to aquatic life," and absent such a study it was

compelled to adopt a zero target.

**385 At a Regional Board hearing, Dr. Mark Gold,
executive director of Heal the Bay, testified he was unaware

of any assimilative capacity study having been performed
anywhere on trash. He explained, "Basically it's a physical
object. It's trash. It's not something that breaks down and
becomes part of the environment in many, many cases. And
so honestly, it probably won't reach any sort of threshold of
being a scientific study of any value."

At a State Board hearing Dave Smith, an EPA team leader
working with the Regional Board on the trash issue, testified
"it would be difficult to design [an assimilative capacity]
study and come up with firm answers." He also explained that

both the Regional Board and the State Board "have conducted

pretty diligent efforts to find research studies, reports, that
look at the affects of trash on the aquatic environment," and
neither they nor the EPA could find any literature to support
a target of more than zero trash.

WestiuMe 201 1 Reuters, No claim to original U.S. rT ks,
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*1411 Alex Helperin, of the Natural Resources Defense
Council, testified at a Regional Board hearing that "[e]ven
small quantities [of trash] can maim and kill wildlife, [which]
becomes entangled in it or ingest[s] it. [Trash] [c]an obstruct
and repel boaters and contract recreators and compromise
the aesthetic quality that's essential to the recognized aspect
of non-contact recreation beneficial use for the Los Angeles
River."

The administrative record includes numerous photographs of
copious amounts of trash deposited in the Los Angeles River
watershed through storm water drains. Dennis Dickerson, the
Executive Officer of the Regional Board, testified he took
photographs of trash in the Long Beach area shortly after
storms, and among them are photographs of "water birds
foraging among the trash." One photograph is of a bird with
a cigarette butt in its mouth and another is of a fish trapped in
a plastic six-ring can holder.

In arguing an assimilative capacity study is required before
adopting a TMDL, the Cities rely principally on an EPA
document issued January 7, 2000, entitled "Guidance for
Developing TMDLs in California" (2000 EPA Guidance). It
states: "The TMDL document must describe the relationship
between numeric target(s) and identified pollutant sources,
and estimate total assimilative capacity (loading capacity)
of the water[ ]body for the pollutant of concern.... [J] The
loading capacity is the critical quantitative link between the
applicable water quality standards (as interpreted through
numeric targets) and the TMDL. Thus, a maximum allowable

pollutant load must be estimated to address the site-specific
nature of the impairment.... [J] The loading capacity section
must discuss the methods and data used to estimate loading
capacity. A range of methods can be used...." (Emphasis
omitted.)

The 2000 EPA Guidance, however, contains the
following disclaimer: "[I]t does not impose legally-binding
requirements on the EPA, the State of California, or the
regulated community, and may not apply to a particular
situation based upon the circumstances. EPA and State
decision makers retain the discretion to adopt approaches on
a case-by-case basis that differ from this guidance where
appropriate and consistent With the requirements of section
303(d) [of the Clean Water Act] and EPA's regulations."

Smith, of the EPA, testified at a Regional Board hearing
that he wrote the 2000 EPA Guidance and the Trash TMDL
"fully complies with the Clean Water Act, its regulations
and [the 2000 EPA Guidance]." Smith explained the "TMDL

20 11 Thomstm

process specifically contemplates making decisions under
uncertainty," and "[i]t does so by providing that a margin
of safety has to be **386 incorporated in every TMDL to
account for the uncertainty in the analysis." Smith said states
are required "to move forward to make TMDL decisions
*1412 based on available information and data, not to

waitagainandagain and again for betterinformation to
come forward." Generally, " 'considerable weight should
be accorded to an executive department's construction of a
statutory scheme it is entrusted to administer.' " (United
States v. Mead Corp. (2001) 533 U.S. 218, 227 228,121 S.Ct.
2164, 150 L.Ed.2d 292.)

In Natural Resources Defense Council v. Muszynski (2d
Cir.2001) 268 F.3d 91 (Muszynski), the plaintiff asked the
court to invalidate a TMDL that the EPA had approved to
control phosphorus pollution in drinking water, on the ground
a margin of safety of only 10 percent was insufficient to
account for uncertainty regarding the effects of phosphorus
on water quality. The plaintiff argued "that no scientific or
mathematical basis prescribed this percentage as opposed
to any other." (Id. at p. 102.) The EPA countered that
"because 'there is no "standard" or guideline for choosing a
specific margin of safety, best professional judgment and the
available information are used in setting [it].' " (Ibid) The
Muszynski court agreed with the EPA, explaining: "While the
[margin of safety] may ... be set with an uncomfortable degree
of discretion, requiring that EPA [or authorized regional
board] show a rigorous scientific methodology dictates one
course of action as opposed to another and would effectively
prevent the agency from acting in situations where action is
required in the face of a clear public health or environmental
danger but the magnitude of that danger cannot be effectively

quantified. 'LA's long as Congress delegates power to an
agency to regulate on the borders of the unknown, courts
cannot interfere with reasonable interpretations of equivocal
evidence.' [Citation.] ... [S]imply to reject EPA's efforts to
implement the [Clean Water Act] because it must respond
to real water quality problems without the guidance of a
rigorously precise methodology would essentially nullify the
exercise of agency discretion in the form of 'best professional

judgment.' " (Muszynski, supra, 268 F.3d at pp. 102-103,
italics added.)

Further, in Muszynski, supra, 268 F.3d 91, 103, the court
noted "that approval of the Phase I [margin of safety] was
based, in part, on the limited information available. The EPA

approval contemplates revision of the [margin of safety] as
more information becomes available: 'As additional reservoir
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data and loading data become available, Phase I model
assumptions are being reexamined under Phase IL'

We conclude federal law does not require the Regional Board

to conduct an assimilative capacity study before adopting
the Trash TMDL. Moreover, the evidence amply shows that
because of the nature of trash, including Styrofoam containers
and other materials that are undiluted by water, in contrast
to chemical pollutants, and the dangers to wildlife of even
small amounts of trash, an assimilative capacity study would
be difficult to conduct and of little value at the outset. For
instance, given the ill effects of trash in a *1413 water body
it is unlikely such a study would determine the Los Angeles
River may be loaded with a certain percentage of trash
without affecting beneficial uses, particularly since a TMDL
must include a margin of safety that "takes into account
any lack of knowledge concerning the relationship between

effluent limitations and water quality." (33 U.S.C. § 1313(d)
(1)(C).) In any event, the Trash TMDL requires the Regional
Board to reconsider the zero trash target after a 50 percent
reduction of trash is achieved, and no party suggests a trash
reduction of at least 50 percent is unwarranted or unattainable.

Because of **387 this escape hatch, compliance with a
zero trash target may never actually be mandated. The Water

Boards' decision not to conduct or require an assimilative
capacity study is within their expertise, net the court's, and
we defer to them on the issue.

III

Cost-Benefit Analysis and Economic Considerations

8 The Water Boards next contend the court erred by finding
the Trash TMDL is invalid because they violated state law by
not conducting a cost-benefit analysis (Wat.Code, § 13267) or
considering economic factors (id at § 13241) before adopting

and approving it.

Water Code Section 13267

A regional board is authorized to investigate the quality
of waters in its region (Wat.Code, § 13267, subd. (a)),
and when it requires a polluter to furnish "technical or
monitoring program reports," the "burden, including costs,
of these reports shall bear a reasonable relationship to the
need for the report[s] and the benefits to be obtained from

the reports." (Wat.Code, § 13267, subd. (b)(1).) The court
found the Regional Board adopted the Trash TMDL under
the authority of Water Code section 13267, as the document
mentions the statute several times and "expressly requires
monitoring plans and submission of data to establish baSelines

for trash discharges."

The Water Boards persuasively contend Water Code section
13267 is inapplicable, and references to that statute in
the Trash TMDL are to contemplated future orders. For
instance, the Trash TMDL states "[b]aseline monitoring
will be required via [Water Code] Section 13267," and the
submission of baseline monitoring plans will be due "30 days

after receipt of the Executive Officer's request as authorized
by [Water Code] Section 13267." *1414 It also states that
"future storm water permits will be modified to incorporate
the Waste Load Allocations and to address monitoring and
implementation of this [Trash] TMDL."

Further, the Trash TMDL states "the permittee [under the
Municipal NPDES permit] will submit a monitoring plan with

the proposed monitoring sites and at least two alternative
monitoring locations for each site. The plan must include
maps of the drainage and storm drain data for each proposed
and alternate monitoring location. The monitoring plan(s)
will be submitted to the Regional Board within 30 days after
receipt of the Executive Officer's letter requesting such a
plan. Such a request is authorized pursuant to [Water Code]
[s]ection 13267.... The Regional Board's Executive Officer
will have full authority to review the monitoring plan(s), to
modify the plan, to select among the alternate monitoring
sites, and to approve or disapprove the plan(s)."

Additionally, the Water Boards submit that the December 21,

2001, order the Regional Board issued under Water Code
section 13267 to the County of Los Angeles and copermiftees

under the Municipal NPDES permit regarding baseline
monitoring and reporting would have been "useless and
unnecessary" had the Trash TMDL itself required monitoring
and reporting, and since there was no appeal of the December

21 order to the State Board within 30 days (Wat.Code, §
13320, subd. (a)) the cost-benefit analysis issue is not subject
to appellate review. We note that the December 21 order, but

not the Trash TMDL, warns that under Water Code section
13268 the "failure to conduct the required monitoring and/
or to provide the required information in a timely manner
"388 may result in civil liability imposed by the Regional

Board in an amount not to exceed ... $1000."

wNe rye Reuters. Nod n to on vernn
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9 10 "Our primary aim in construing any law is to
determine the legislative intent. [Citation.] In doing so we
look first to the words of the statute, giving them their usual
and ordinary meaning." (Committee of Seven Thousand v.
Superior Court (1988) 45 Ca1.3d 491, 501, 247 Cal.Rptr.
362, 754 P.2d 708.) We agree that by its plain terms Water
Code section 13267 is inapplicable at the TMDL stage,
and thus the court erred by invalidating the. Trash TMDL
on this ground. The monitoring and reports are required
by the December 21, 2001 order, not the Trash TMDL,
and the reduction of trash will be implemented by other
NPDES permits. "TMDLs are primarily informational tools
that allow the states to proceed from the identification of
waters requiring additional planning to the required plans."
(Pronsolino v. Nastri (9th Cir.2002) 291 F.3d 1123, 1129.) "A
TMDL does not, by itself, prohibit any conduct or require any

actions. Instead, each TMDL represents a goal that may be
implemented by adjusting pollutant discharge requirements
in individual NPDES permits or establishing nonpoint source

*1415 controls." (City ofArcadia I, supra, 265 F.Supp.2d at
p. 1144.) A "TMDL forms the basis for further administrative

actions that may require or prohibit conduct with respect to
particularized pollutant discharges and water[ ]bodies." (Id.
at p. 1145.)

B

Water Code Section 13241

11 Water Code section 13241 provides that "[e]ach regional
board shall establish such water quality objectives in water
quality control plans as in its judgment will ensure the
reasonable protection of beneficial uses and the prevention of
nuisance." In establishing water quality objectives a regional
board is required to consider several factors, including
"[e]conomic considerations." (Wat.Code, § 13241, subd. (d).)

The Water Boards contend Water Code section 13241 is
inapplicable because the Trash TMDL does not establish
water quality objectives, but merely implements, under Water

Code section 13242, the existing narrative water quality
objectives in the 1994 Basin Plan. It provides that waters shall

not contain floating materials, including solids, or suspended
or settleable materials in concentrations that adversely affect
beneficial uses. The Cities counter that the Trash TMDL
effectively establishes new water quality objectives, because
when the 1994 Basin Plan was adopted a TMDL for trash
was not contemplated and thus economic considerations of

© 90'

such a TMDL were not considered, Further, the Trash TMDL

imposes for the first time a numeric limit for trash and
significantly increases the costs of compliance.

We need not, however, decide whether the Trash TMDL
adopts new or revised water quality objectives within the
meaning of Water Code section 13241, because even if the ,

statute is applicable, the Water Boards sufficiently complied

with it. 9 Water Code section 13241, subdivision (d) does
not define "economic considerations" or specify a particular
manner of compliance, and thus, as the Water Boards assert,
the matter is within a regional * *389 board's discretion. It
appears there is no reported opinion analyzing the "economic

considerations" phrase of this statute. In City of Burbank,
supra, 35 Ca1.4th at page 625, 26 Cal.Rptr.3d 304, 108 P.3d
862, the court, without discussion, concluded that in adopting

Water Code section 13241 the Legislature intended "that a
regional board consider the cost of compliance [with numeric

pollutant restrictions] when setting effluent limitations in a
wastewater discharge permit." (Italics added.)

9 For the same reason, we are not required to reach
the Water Boards' assertion that to any extent the
California Supreme Court's recent opinion in City of
Burbank, supra, 35 Ca1.4th 613, 26 Cal.Rptr.3d 304,
108 P.3d 862, applies to a TMDL, it precludes them
from considering economic factors in establishing the
Trash TMDL.

*1416 The Trash TMDL discusses the costs of gathering
and disposing of trash at the mouth of the Los Angeles
River watershed during the rainy seasons between 1995 and
1999. It also states: "Cleaning up the river, its tributaries and
the beaches is a costly endeavor. The Los Angeles County
Department of Public Works contracts out the cleaning of
over 75,000 catchments (catch basins) for a total cost of
slightly over $1 million per year, billed to 42 municipalities....
[If] Over 4,000 tons of trash are collected from Los Angeles
County beaches annually, at a cost of $3.6 million to Santa
Monica Bay communities in fiscal years 1988 -1989 alone.
In 1994 the annual cost to clean the 31 miles of beaches (19
beaches) along Los Angeles County was $4,157,388."

The Trash TMDL also discusses the costs of various types of
compliance measures, and explains the "cost of implementing
this TMDL will range widely, depending on the method that
the Permittees select to meet the Waste Load Allocations.
Arguably, enforcement of existing litter ordinances could be
used to achieve the final Waste Load Allocations at minimal
or no additional cost. The most costly approach in the short-
term is the installation of full-capture structural treatment
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devices on all discharges into the river. However, in the long
term this approach would result in lower labor costs and may

be less expensive than some other approaches."

The Trash TMDL defines catch basin inserts as "the least
expensive structural treatment device in the short term," at

a cost of approximately $800 each. It cautions, however,
that because catch basin inserts "are not a full capture
method, they must be monitored frequently and must be
used in conjunction with frequent street sweeping." The
Trash TIADL estimates that if the approximately 150,000
catch basins throughout the watershed were retrofitted with
inserts, capital costs would be $120 million over 10 years,
maintenance and operation costs would be $330 million over
10 years, and maintenance and operation costs after full
implementation would be $60 million per year.

Further, the Trash TMDL discusses the full capture vortex
separation system (VSS), which "diverts the incoming flow
of storm[ ]water and pollutants into a pollutant separation and
containment chamber. Solids within the separation chamber

are kept in continuous motion, and are prevented from

blocking the screen so that water can pass through the screen
and flow downstream. This is a permanent device that can
be retrofitted for oil separation as well. Studies have shown
that VSS [units] remove virtually all of the trash contained in

treated water. The cost of installing a VSS is assumed to be
high, so limited funds will place a cap on the number of units

which can be installed during any single fiscal year."

*1417 The Trash TMDL estimates the retrofitting of the
entire Los Angeles River watershed with low capacity VSS
units would be $945 million in capital costs and $813 million
in operation and maintenance costs over 10 years, and $148
million in annual operation and maintenance costs after full
implementation. The installation of large capacity VSS units
would run "390 approximately $332 million in capital
costs and $41 million in operation and maintenance costs
over 10 years, and $7.4 million per year in operation and

maintenance costs after full implementation. The yearly cost
of servicing one VSS unit is estimated to be $2,000. The
Trash TMDL explains that "outfitting a large drainage with
a number of large VSS [units] may be less costly than using

a larger number of small VSS [units]. Maintenance costs

decrease dramatically as the size of the system increases." The
Trash TMDL also contains a cost comparison of catch basin

inserts and low capacity and large capacity VSS units.

Additionally, the Trash TMDL estimates the costs for end-
of-pipe nets at between $10,000 and $80,000, depending on

the length of the pipe network. It explains that " Nelease
nets' are a relatively economical way to monitor trash loads
from municipal drainage systems. However, in general they
can only be used to monitor or intercept trash at the end of a

pipe and are considered to be partial capture systems, as nets

are usually sized at a 1/2# to 1# mesh."

The Cities assert that "a 'consideration' of economics
should have included a discussion of the economic impacts
associated with the vortex separation systems. Alternatively,
the Water Boards could have analyzed other methods of
compliance, such as a series of [best management practices],
including increased street sweeping, catch basin inserts,
release nets, or some other combination of [best management
practices] that should have been evaluated for purposes of
allowing the municipalities to be in deemed compliance with

the zero [Trash] TMDL." (Italics added.) As stated, though,
the Trash TMDL does include the estimated costs of several
types of compliance methods and a cost comparison of capital

costs and costs of operation and maintenance. The Cities
cite no authority fore the proposition that a consideration
of economic factors under Water Code section 13241 must
include an analysis of every conceivable compliance method
or, combinations thereof or the fiscal impacts on pennittees.

Given the lack of any definition for "economic

considerations" as used in Water Code section 13241, and
our deference to the Water Boards' expertise, we conclude

the Trash TMDL's discussion of compliance costs is adequate

*1418 and does not fulfill the arbitrary or capricious
standard. Accordingly, the Trash TMDL is not invalid on this

ground. 1°

10 The Cities also assert that under federal law an
economic analysis is a prerequisite to the adoption of a

TMDL. They rely on 40 Code of Federal Regulations,
part 130.6(c)(4), but it pertains to nonpoint sources of
pollution that need not be addressed in a TMDL, as
discussed further below. The portion of the regulation

covering TMDLs does not mention economics (id,
§ 130.6(c)(1)). Parts 130.6(5) and (6) of 40 Code
of Federal Regulations discuss economics, but in the
context of the area wide planning process under section

208(b)(2) of the Clean Water Act (33 U.S.C. § 1288(b)

(2)), which is inapplicable here. According to the
Water Boards, the Southern California Association
of Governments is the designated area-wide planning

agency.

IV

x Thomson Reuters. No claim to U,S. Government Works.
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Los Angeles River Estuary

12 Additionally, the Water Boards challenge the court's
finding they abused their discretion by attempting to include
the Estuary in the Trash TMDL, as the Estuary is not on
the state"s_1998_303(d)iist of impaired waters. The Water
Boards contend a water body's formal listing on the state's
303(d) list is not a prerequisite to formulating a TMDL for
it. Rather, an agency may simultaneously submit to the EPA

the identification of a "391 water body as impaired and a
corresponding TMDL.

The Clean Water Act provides: "Each state shall identify
those waters within its boundaries for which the effluent
limitations ... are not stringent enough to implement any
water quality standards applicable to such waters. The State
shall establish a priority ranking for such waters, taking into
account the severity of the pollution and the uses to be
made of such waters." (33 U.S.C. § 1313(d)(1)(A).) Further,

it provides that "[e]ach state shall establish for the waters
identified in paragraph (1)(A) of this subsection, and in
accordance with the priority ranking, the total maximum daily

load...." (Id. at § 1313(d)(1)(C).) These provisions do not
prohibit a regional board from identifying a water body and
establishing a TMDL for it at essentially the same time, or
indicate that formal designation on a state's 303(d) list is a
prerequisite to a TMDL.

Further, 33 United States Code section 1313(d)(2) provides:
"Each State shall submit to the [EPA] Administrator from
time to time, ... for his [or her] approval the waters identified
and the loads established under paragraphs (1)(A) [and] ... (1)
(C) ... of this subsection. The [EPA] Administrator shall either

approve or disapprove such identification and load not later
than thirty days after the date of submission." (Italics added.)
This clarifies that a regional board may simultaneously
identify an impaired water body and establish a TMDL for it.

*1419 In San Francisco BayKeeper v. Whitman, supra,
297 F.3d 877, 884-885, the court held an agency has no
duty to submit a TMDL at the same time it identifies an
impaired water body, noting the development of a TMDL
"to correct the pollution is obviously a more intensive and
time-consuming project than simply identifying the polluted
waters, as the EPA has indicated." (Id. at p. 885.) The Water
Boards assert the case does not deprive an agency from
exercising its discretion to simultaneously submit to the EPA
the identification of an impaired water body and a TMDL for
it. Given the plain language of 33 United States Code section

1313(d)(2), we agree. Moreover, "[s]tates remain at the front
line in combating pollution" (City of Arcadia II, supra, 411
F.3d at p. 1106), and "[s]o long as the [s]tate does not attempt
to adopt more lenient pollution control measures than those
already in place under the [Clean Water] Act, [it] does not
prohibit state action." (Id. at p. 1107.)

13 Alternatively, the Cities complain the Regional Board
did not sufficiently identify the Estuary as being impaired
and included in the Trash TMDL until after its adoption and
approval by the State Board and Office of Administrative Law

and the completion of all public hearings. On July 29, 2002,
the Regional Board sent the EPA a memorandum "to provide

clarification on specific aspects" of the Trash TMDL. It stated

that a "TMDL was established for the reaches of the Los
Angeles River, tributaries and lakes listed on the [state's] 1998
303(d) list," and "[i]n addition, a TMDL was established for
the Los Angeles River [E]stuary in the City of Long Beach.
As described on page 12, paragraph 2 of the [staff] report,
staff found that the impairment in the [E]stuary due to trash is
`even more acute in Long Beach where debris flushed down

by the upper reaches collects.' [T] The impairment in the
[E]stuary was well documented during TMDL development,"

and it "would have been included in the 1998 303(d) list if
the attached photographic evidence had been available at the
time of the listing."

The Trash TMDL lists the reaches of the Los Angeles River
"that are impaired by trash, and listed on the [state's] 303(d)
**392 list." The list does not include the Estuary. The

Water Boards assert that even so, it was always obvious
the Estuary is impaired and included in the Trash TMDL.
The Trash TMDL states it is "for the Los Angeles River
Watershed," and "watershed" is defined as "a region or area
bounded peripherally by a divide and draining ultimately
to a particular watercourse or body of water." (Merriam
Webster's Collegiate Diet. (10th ed.1996) p. 1336.) "Estuary"
is defined as "a water passage where the tide meets a river
current," especially "an arm of the sea at the lower end of a
river." (Id. at p. 397.)

The Trash TMDL describes the watershed as beginning at the
"western end of the San Fernando Valley to the Queensway
Bay and Pacific Ocean at Long Beach," and it also states
the watershed continues from "Willow Street all *1410 the
way through the [E]stuary." An amici curiae brief by Santa
Monica BayKeeper, Inc., Heal the Bay, Inc., and Natural
Resources Defense Council, Inc. (collectively BayKeeper),
asserts Queensway Bay is the site of the Estuary, and no party

has challenged the assertion. Further, the Trash TMDL lists
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and discusses the beneficial uses of the Estuary, including
habitat for many species of birds, some endangered, and
fish. It also states beneficial uses "are impaired by large
accumulations of suspended and settled debris throughout
the river system," and in particular "estuarine habitat" is
impaired. Further, the administrative record contains several
pictures of trash deposited in the Estuary during high flows,
depicting "the variety of ways through which trash ...

becomes an integral part of wildlife, affecting all plant and
animal communities in the process."

The Trash TMDL's identification of the Estuary as impaired
could have been clearer, but we conclude it was sufficient
to put all affected parties on notice, and does not meet
the arbitrary-and-capricious standard. Further, although the
identification of impaired water bodies requires a priority
ranking (33 U.S.C. § 1313(d)(2)), and the Trash TMDL
does not prioritize the Estuary's need for a TMDL, we
agree with amici BayKeeper that any error in the Water

Boards' procedure was not prejudicial because the Trash
TMDL shows amelioration of the trash problem in the entire
Los Angeles River watershed is highly important, and it is
unlikely the Water Boards would single out the Estuary for
lower priority or that inclusion of the Estuary would disturb

their existing priorities.

CEQA

14 The Water Boards challenge the sufficiency of the
evidence to support the trial court's finding that the
amendment adding the Trash TMDL to the 1994 Basin
Plan does not comport with CEQA. The court found the
Regional Board's environmental checklist was deficient and
there is' sufficient evidence of a fair argument that the
project may have a significant effect on the environment,
thus necessitating an EIR or, its functional equivalent. We
conclude the court was correct.

General Legal Principles

"CEQA compels government first to identify the

environmental effects of projects, and then to mitigate those

adverse effects through the *1421 imposition of feasible
mitigation measures or through the selection of feasible

alternatives." (Sierra Club v. State Bd. of Forestry (1994)
7 Ca1.4th 1215, 1233, 32 Cal.Rptr.2d 19, 876 P.2d 505.)
CEQA mandates that public agencies refrain from approving

projects with significant environmental effects if **393

there are feasible alternatives or mitigation measures that can

substantially lessen or avoid those effects. (Mountain Lion
Foundation v. Fish & Game Corn. (1997) 16 Ca1.4th 105, 134,

65 Cal.Rptr.2d 580, 939 P.2d 1280.)

15 16 17 CEQA is implemented through initial studies,
negative declarations and EIR's. (Sierra Club v. State Bd.
of Forestry, supra, 7 Ca1.4th *at p. 1229, 32 Cal.Rptr.2d
19, 876 P.2d 505.) "CEQA requires a governmental agency
[to] prepare an MIR] whenever it considers approval of
a proposed project that 'may have a significant effect on
the environment.' " (Quail Botanical Gardens Foundation,
Inc. v. City of Encinitas, supra, 29 Cal.App.4th at p. 1601,
35 Cal.Rptr.2d 470.) "If there is no substantial evidence a
project 'may have a significant effect on the environment'
or the initial study identifies potential significant effects,
but provides for mitigation revisions which make such
effects insignificant, a public agency must adopt a negative
declaration to such effect and, as a result, no EIR. is
required. [Citations.] However, the Supreme Court has
recognized that CEQA requires the preparation of an EIR
`whenever it can be fairly argued on the basis of substantial
evidence that the project may have significant environmental
impact.' [Citations.] Thus, if substantial evidence in the
record supports a 'fair argument' significant impacts or
effects may occur, an EIR is required and a negative
declaration cannot be certified." (Id. at pp. 1601-1602, 35

Cal.Rptr.2d 470.)

" 'Significant effect on the environment' means a substantial,
or potentially substantial, adverse change in any of the
physical conditions within the area affected by the project
including land, air, water, minerals, flora, fauna, ambient
noise, and objects of historic or aesthetic significance.
An economic or social change by itself shall not be
considered a significant effect on the environment. A social
or economic change related to a physical change may be
considered in determining whether the physical change is
significant." (Cal.Code Regs., tit. 14, § 15382.)

Certified Regulatory Program

West © 20 1 Rest rs. No claim to o U.S. Government Lrdorks. 12
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18 "State regulatory programs that meet certain
environmental standards and are certified by the Secretary
of the California Resources Agency are exempt from
CEQA's requirements for preparation of EIRs, negative
declarations, and initial studies. [Citations.] Environmental
review documents prepared by certified programs may
be used instead of environmental documents that CEQA
would otherwise require. [Citations.] Certified regulatory
*7422 programs remain subject, however, to other CEQA

requirements." (2 Kostka & Zischke, Practice Under the
Cal. Environmental Quality Act (Cont.Ed.Bar 2005) § 21.2,
p. 1076; Pub. Resources Code, § 21080.5.) Documents
prepared by certified programs are considered the "functional

equivalent" of documents CEQA would otherwise require.
(Mountain Lion Foundation v. Fish & Game Corn., supra,
16 Ca1.4th at p. 113, 65 Cal.Rptr.2d 580, 939 P.2d 1280; 2
Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act, supra, § 21.10, p. 1086 [ "the documentation
required of a certified program essentially duplicates" that
required for an EIR or negative declaration].)

An "agency seeking certification must adopt regulations
requiring that final action on the proposed activity include
written responses to significant environmental points raised
during the decisionmaking process. [Citation.] The agency
must also implement guidelines for evaluating the proposed
activity consistently with the **394 environmental
protection purposes of the regulatory program. [Citation.]
The document generated pursuant to the agency's regulatory
program must include alternatives to the proposed project
and mitigation measures to minimize significant adverse
environmental effects [citation], and be made available for
review by other public agencies and the public [citation]."
(Mountain Lion Foundation v. Fish & Game Corn., supra, 16
Ca1.4th at p. 127, 65 Cal.Rptr.2d 580, 939 P.2d 1280.)

19 The guidelines for implementation of CEQA (Cal.Code
Regs., tit. 14, § 15000 et seq.) do not directly apply to' a
certified regulatory program's environmental document. (2
Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act, supra, § 21.10, p. 1086.) However, "[w]hen
conducting its environmental review and preparing its
documentation, a certified regulatory program is subject
to the broad policy goals and substantive standards of
CEQA." (Ibid.)

In a certified program, an environmental document used
as a substitute for an EIR must include "[a]lternatives to
the activity and mitigation measures to avoid or reduce

G:D

any significant or potentially significant effects that the
project might have on the environment," and a document
used as a substitute negative declaration must include
a "statement that the agency's review of the project
would not have any significant or potentially significant
effects on the enviromnent and therefore no alternatives or

mitigation_measures_areproposedtoavoidorreduce-any
significant effects on the environment. This statement shall
be supported by a checklist or other documentation to show
the possible effects that the agency examined in reaching this
conclusion." (Cal.Code Regs., tit. 14, § 15252, subd. (a).)

The basin planning process of the State Board and regional
boards is a certified regulatory. program (Cal.Code Regs.,
tit. 14, § 15251, subd. (g)), and *1423 the regulations
implementing the program appear in the California Code
of Regulations, title 23, sections 3775 to 3782. A regional
board's submission of a plan for State Board approval must be
accompanied by a brief description of the proposed activity,

a completed environmental checklist prescribed by the State
Board, and a written report addressing reasonable alternatives

to the proposed activity and mitigation measures to minimize

any significant adverse environmental impacts. (Id., § 3777,
subd. (a).)

C

Environmental Documentation

The Regional Board's environmental documentation in lieu of
documents CEQA ordinarily requires consists of a checklist
and the Trash TMDL. The checklist asked a series of
questions regarding whether implementation of the Trash
TMDL would cause environmental impacts, to which the
Regional Board responded "yes," "maybe" or "no." "Yes"
or "maybe" answers required an explanation. The checklist
described beneficial impacts pertaining to plant and animal
life, water quality and recreation. The checklist denied the
project would have any environmental impact on land,
including soil displacement, air, noise, natural resources or
traffic, and thus it included no discussion of those factors. The

checklist concluded "the proposed Basin Plan amendment
[adding the Trash TMDL] could not have a significant effect
on the environment."

The Regional Board obviously intended its documentation
to be the functional equivalent of a negative declaration.
Nonetheless, on appeal the Water Boards claim for the
first time that the Regional **395 Board's environmental
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review process is tiered, and its documentation meets the

requirements of a first tier EIR under Public Resources
Code section 21159. They assert the court's criticism of the

checklist is baseless "because it ignores the concept of tiered
environmental review and specific provisions for pollution

control performance standards."

" 'Tiering' refers 'to the coverage of general matters in

broader EIRs (such as on general plans or policy statements)
with subsequent narrower EIRs or ultimately site-specific
EIRs incorporating by reference the general discussions
and concentrating solely on the issues specific to the EIR
subsequently prepared. Tiering is appropriate when the
sequence of EIRs is: [11] [f]rom a general plan, policy,

or program EIR to a ... site-specific EIR.' " (Natural
Resources Defense Council, Inc. v. City ofLos Angeles (2002)

103 Cal.App.4th 268, 285, 126 Cal.Rptr.2d 615.) "[C]ourts

have allowed first tier EIR's to defer detailed analysis to
subsequent project EIR's." (Friends of *1424 Mammoth v.

Town of Mammoth Lakes Redevelopment Agency (2000) 82

Cal.App.4th 511, 532, 98 Cal.Rptr.2d 334.)

Public Resources Code section 21159, which allows
expedited environmental review for mandated projects,
provides that an agency "shall perform, at the time of the
adoption of a rule or regulation requiring the installation
of pollution control equipment, or a performance standard

or treatment requirement, an environmental analysis of
the reasonably foreseeable methods of compliance.... The

environmental analysis shall, at a minimum, include, all of the

following: [11] (1) An analysis of the reasonably foreseeable
environmental impacts of the methods of compliance. rill (2)

An analysis of reasonably foreseeable mitigation measures.
[II] (3) An analysis of reasonably foreseeable alternative

means of compliance with the rule or regulation." (Pub.

Resources Code, § 21159, subd. (a).) The Water Boards
submit they' complied with the statute, and the "tier two
environmental review is the responsibility of the local
agencies who will determine how they intend to comply with

the performance standards" of the Trash TMDL.

Issues not presented to the trial court are ordinarily waived
on appeal. (Royster v. Montanez (1982) 134 Cal.App.3d
362, 367, 184 Cal.Rptr. 560.) In any event, we conclude
the checklist and Trash TMDL are insufficient as either

the functional equivalent of a negative declaration 11 or a
tiered EIR. Moreover, an EIR is required since the Trash
TMDL itself presents substantial evidence of a fair argument
that significant environmental impacts may occur. "Because

a negative declaration ends environmental review, the fair

argument test provides a Iow threshold for requiring an EIR."

(Ocean View Estates Homeowners Assn., Inc. v. Montecito

Water Dist. (2004) 116 Cal.App.4th 396, 399, 10 Cal.Rptr.3d

451.)

11 A negative declaration may not be based on a "
`bare bones' " approach in a checklist. (Snarled Traffic

Obstructs Progress v. City and County of San Francisco

(1999) 74 Cal.App.4th 793, 797, fn. 2, 88 Cal.Rptr.2d

455, and cases cited therein.) A "certified program's
statement of no significant impact must be supported
by documentation ..liowing the potential environmental

impacts that the agency examined in reaching its
conclusions," and "[t]his documentation would be
similar to an initial study." (2 Kostka & Zischke,
Practice Under the Cal. Environmental Quality Act,
supra, § 21.11, pp. 1088-1089, italics added.) Because

we conclude an EIR is required, we need not expand

on how the checklist and Trash TMDL fail to satisfy

negative declaration requirements or their functional

equivalent.

**396 The Trash TMDL discusses various compliance
methods or combinations thereof that permittees may employ,

including the installation of catch basin inserts and VSS units.
The Trash TMDL estimates that if the catch basin method
is used exclusively, approximately 150,000 catch basins
throughout the watershed would require retrofitting at a cost
of approximately $120 million. It explains, however, that the
"ideal way to capture trash deposited into a storm[ ]drain
system would be to install a VSS unit. This device diverts
*1425 the incoming flow of stoma[ ]water and pollutants

into a pollution separation and containment chamber." Only
VSS units or similar full-capture devices will be deemed
fully compliant with the zero trash target. The Trash TMDL
estimates the cost of installing low capacity VSS units would
be $945 million and the cost of installing large capacity VSS

units would be $332 million.

The checklist and the Trash TMDL, however, ignore the
temporary impacts of the construction of these pollution
controls, which logically may result in soils disruptions and
displacements, an increase in noise levels and changes in
traffic circulation. Further, the Trash TMDL explains that
since catch basin inserts "are not a full capture method, they
must be monitored frequently and must be used in conjunction

with frequent street sweeping." The checklist and the Trash
TMDL also ignore the effects of increased street sweeping on

air quality, and possible impacts caused by maintenance of
catch basin inserts, VSS units and other compliance methods.

WestiawN7 2011 Thomson Rent rs. No prig na U.S. "overnrnent \u?1orks. 14

Received
July 29, 2011
commission on
state mandates

1017



City of Arcadia v. State Water Resources Control Bd., 135

38 Cal.Rptr.3d 373, 36'Envtl. L. Rep. 20,025, 06 Cal. Daily p

Indeed, the County of Los Angeles wrote to the Regional
Board that "cleanout of structural controls, such as [catch
basin inserts] and VSSs, naturally will increase existing noise
levels due to vehicle and vacuuming noises." The City of
Los Angeles advised that the Trash TMDL would result in
increased maintenance vehicle traffic and "substantial air
emissions or deterioration of ambient air quality," increased
noise, increased use of natural resources and adverse impacts
on existing transportation systems.

The Water Boards contend those comments are merely
"unsubstantiated opinion and speculation by biased project
opponents." Substantial evidence is not "[a]rgument,
speculation, unsubstantiated opinion or narrative [or]

evidence which is clearly inaccurate or erroneous." (Pub.
Resources Code, § 21082.2, subd. (c).) However, letters
and testimony from government officials with personal
knowledge of the anticipated effects of a project on their
communities "certainly supports a fair argument that the
project may have a significant environmental impact." (City
of Livermore v. Local Agency Formation Corn. (1986) 184
Cal.App.3d 531, 542, 230 Cal.Rptr. 867.) Again, however,
the Trash TMDL itself satisfies the fair argument criterion.

Even if the Water Boards had relied on Public Resources
Code section 21159 at the trial court, the environmental
documents do not meet its minimum requirements. Neither
the checklist nor the Trash TMDL includes an analysis
of the reasonably foreseeable impacts of construction and
maintenance of pollution control devices or mitigation
measures, and in fact the Water Boards develop no argument

as to how they ostensibly complied with the statute. While
we agree a tiered environmental analysis is appropriate
here, the Regional Board did not prepare a first-level EIR
or its functional equivalent. We reject the Water Boards'
argument the Regional Board did all it *1426 could because
there "is no way to examine project level impacts that
are entirely dependent upon the speculative possibilities of
how subsequent * *397 decision[ ]makers may choose to
comply" with the Trash TMDL. Tier two project-specific
EIR's would be more detailed under Public Resources Code
section 21159.2, but the Trash TMDL sets forth various
compliance methods, the general impacts of which are
reasonably foreseeable but not discussed.

As a matter of policy, in CEQA cases a public agency must
explain the reasons for its actions to afford the public and
other agencies a meaningful opportunity to participate in the
environmental review process, and to hold it accountable

Cal.App.4th 1392 (2006)

Serv. 797 . . .

for its actions. (Federation of Hillside & Canyon Assns. v.

City of Los Angeles, supra, 126 Cal.App.4th 1180, 1198, 24
Cal.Rptr.3d 543.) The Water Boards' CEQA documentation
is inadequate, and remand is necessary for the preparation of
an EIR or tiered EIR, or functional equivalent, as substantial
evidence raises a fair argument the Trash TMDL may have
significant impacts on- the environment. The court correctly

invalidated the Trash TMDL on CEQA grounds. 12

12 The Water Boards also contend the trial court erred
by staying the implementation schedule for the Trash
TMDL pending this appeal. The matter is moot given
our holding on the CEQA issue.

VI

Declaratory Relief '

20 In its statement of decision, the trial court explained
the Cities "contend [the Water Boards] improperly attempted

to control the watershed including the 'entire 584 square
miles' of incorporated and unincorporated areas of the County
[of Los Angeles], and nowhere in the [Trash] TMDL or,
the [1994] Basin Plan Amendment did [they] assert that
the numeric Waste Load Allocations ... are to apply to the
entire 584 square miles of watershed." The court, however,

explained the Water Boards "concede the [Trash] TMDL only
applies to navigable waters by asserting [they] didn't intend to
control non-navigable waters," and it found "the parties are in
agreement that the trash load allocations apply to the portion .

of the subject watershed as defined on pages 3575 and 3584
of the Administrative Record [pages of the Trash TMDL] and
the Waste Load Allocations do not apply to non-waters."

The statement of decision nonetheless states the court granted
the Cities' "relief as requested" as to "regulation of non-
waters," In their third cause of action, the Cities sought a
judicial declaration that the amendment to the 1994 Basin
Plan and the Trash TMDL are invalid because they violate
federal and state law. The judgment declared unenforceable

a July 29, 2002, letter from *1427 the Regional Board to
the EPA that stated the "Waste Load Allocations apply to the
entire urbanized portion of the watershed.... The urbanized
portion of the watershed was calculated to encompass 584
square miles of the total watershed."

21 "The fundamental basis of declaratory relief is the
existence of an actual, present controversy." (5 Witkin,
Cal. Procedure, supra, Pleadings, § 817, p. 273.) Because
the parties agreed during this proceeding there was no

©20..
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present controversy, the judgment should not have included

declaratory relief on the nonwaters issue.

CITIES' APPEAL

I

Concepts of "Maximum Extent Practicable"
and "Best Management Practices"

22 The Cities contend a zero target for trash in the
Los Angeles River is unattainable, **398 and thus the
Trash TMDL violates the law by not deeming compliance
through the federal "maximum extent practicable" and "best
management practices" standards, which are less stringent
than the numeric target of zero. The Cities rely on 33
United States Code section 1342(p)(3)(B)(iii), under which
an NPDES permit for a municipal discharge into a storm
drain "shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including
management practices, control techniques and system, design
and engineering methods, and such other provisions as the
[EPA] Administrator or the State determines appropriate

for the control of such pollutants." (Italics added.)13

"Best management practices" are generally pollution control

measures set forth in NPDES permits. (BIA, supra, 124

Cal.App.4th at p. 877, 22 Cal.Rptr.3d 128.)

13 The Clean Water Act and applicable regulations do
not define the maximum extend practicable standard.
(Building Industry Assn. of San Diego County v. State

Water Resources Control Bd. (2004) 124 Cal.App.4th
866, 889, 22 Cal.Rptr.3d 128 (BIA ).) In BIA, the
NPDES permit at issue defined the standard as "a highly

flexible concept that depends on balancing numerous

faibtOit" (Ibid.)-

The Cities assert that "as the [r]ecord reflects, compliance

with the 'zero' [Trash] TMDL ... is impossible," and
the Water Boards "themselves recognize that 'zero' is

an impossible standard to meet." Contrary to the Cities'

suggestion, the Water Boards made no implied finding or
concession of impossibility. Rather, the record shows that
members of the Water Boards questioned whether a zero
trash target is actually attainable. A zero limit on *1428
trash within the meaning of the Trash TMDL is attainable
because there are methods of deemed compliance with the
limit. The record does not show the limit is unattainable, and

the burden was on the Cities as opponents of the Trash TMDL

to establish impossibility. Further, the impossibility issue is
not germane at this juncture, as the matter is at the planning
stage with an interim goal of a 50 percent reduction in trash,
a goal everyone agrees is necessary and achievable.

In any event, the trial court found 33 United States Code
section 1342(p)(3)(B)(iii) inapplicable to the adoption of a
TMDL. The court also found state and federal laws authorize
regional boards to "use water quality, and not be limited to
practicability as the guiding principle for developing limits
[in a TMDL] on pollution." Further, the court noted the Cities
presented no authority for their proposition the Regional
Board is required to adopt a storm water TMDL that is
achievable.

We agree with the court's assessment. The statute applicable
to establishing a TMDL, 33 United States Code section
1313(d)(1)(C), does not suggest that practicality is a

consideration. To the contrary, a regional board is required
to establish a TMDL "at a level necessary to implement the
applicable water quality standards with seasonal variations
and a margin of safety." (33 U.S.C. § 1313(d)(1)(C).) The
NPDES permit provision, 33 United States Code 1342(0(3)
(B), is inapplicable because, again, we are only considering
the propriety of the Trash TMDL, a precursor to NPDES
permits implementing it. Under the Trash TMDL, the numeric

target will be reconsidered after several years when a
reduction in trash of 50 percent is achieved, and thus it is
presently unknown whether compliance with a trash limit of

zero will ever actually be mandated.

23 To bolster their position the Cities rely on **399
33 United States Code section 1329(a)(1)(C)). It provides,
however, that in a state's assessment report for a nonpoint
source management program, the state must "describe[ ] the
process, including intergovernmental coordination and public

participation, for identifying ,.best management practices
and measures to control each category and subcategory of
nonpoint sources and, where appropriate, particular nonpoint
sources identified under subparagraph (B) and to reduce,
to the maximum extent practicable, the level of pollution
resulting from such category, subcategory, or source." (Ibid.)
In BIA, supra, 124 Cal.App.4th at page 887, 22 Cal.Rptr.3d
128, we rejected the argument the statute shows Congress
intended to apply a maximum extent practicable standard
to point source discharges as well as nonpoint discharges.
The Cities say they disagree with NA, but they develop no
argument revealing any flaw in the opinion. "[P]arties are
required *1429 to include argument and citation to authority
in their briefs, and the absence of these necessary elements

wNeKt © 2011 Thomson Reuters. No claim tc ) vernment Works,
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allows this court to treat appellant's ... issue as waived."
(Interinsurance Exchange v. Collins (1994) 30 Cal.App.4th
1445, 1448, 37 Cal.Rptr.2d 126.)

The Cities' reliance on Defenders of Wildlife v. Browner
(9th Cir.1999) 191 F.3d 1159, for the proposition that
municipalities, unlike private companies, may not be required
to strictly comply with numeric discharge limits is likewise
misplaced. Defenders of Wildlife v. Browner involves a
challenge to an NPDES permit, not the adoption of a
TMDL. Further, the court there rejected the argument that
"the EPA [or authorized regional or state board] may not,
under the [Clean Water Act], require strict compliance with
state water-quality standards, through numerical limits or
otherwise." (Id. at p. 1166.) The court explained: "Although
Congress did not require municipal storm-sewer discharges
to comply strictly with [numerical effluent limitations],
[section] 1342(p)(3)(B)(iii) [of United States Code, title 33]
states that qp]ermits for discharges from municipal storm
sewers ... shall require ... such other provisions as the [EPA
] Administrator ... determines appropriate for the control
of such pollutants.' (Emphasis added.) That provision gives
the EPA discretion to determine what pollution controls are
appropriate.... [J] Under that discretionary provision, the EPA
has the authority to determine that ensuring strict compliance

with state water-quality standards is necessary to control
pollutants. The EPA also has the authority to require less than
strict compliance with state water-quality standards.... Under
33 United States Code section 1342(p)(3)(B)(iii), the EPA's
choice to include either management practices or numeric
limitations in the permits was within its discretion." (Id. at pp.
1166-1167.)

In BIA, this court similarly held that 33 United States Code
section 1342(p)(3)(B)(iii) does not divest a regional board's
discretion to impose an NPDES permit condition requiring
compliance with state water quality standards more stringent
than the maximum-extent-practicable standard. (BIA, supra,
124 Cal.App.4th at pp. 871, 882-885, 22 Cal.Rptr.3d 128; see
also Wat.Code, § 13377 [waste discharge requirements shall
meet federal standards and may also include "more stringent
effluent standards or limitations necessary to implement
water quality control plans, or for the protection of beneficial

uses, or to prevent nuisance"].) Thus, even if the analysis in
Defenders of Wildlife v. Browner or BIA arguably has any
application to a TMDL, the opinions do not help the Cities.

Additionally, the Cities' reliance on a November 2002
EPA memorandum on establishing TMDLs and issuing
NPDES *1'400 permits is misplaced, as it postdates the

Regional Board's adoption of the Trash TMDL and its
approval by the State Board and the EPA. Further, the
memorandum states it *1430 is not binding, and "indeed,
there may be other approaches that would be appropriate
in particular situations. When EPA makes a TMDL or
permitting decision, it will make each decision on a case-by-
case basis and-will-be-guided-by-applicable requirements of
the [Clean Water Act] and implementing regulations, taking
into account comments and information presented at that
time by interested persons regarding the appropriateness of
applying these recommendations to the particular situation."

II

Nonpoint Sources of Pollution

24 The Cities contend the court should have invalidated
the Trash TMDL on additional grounds, including the
Water Boards' failure to identify load allocations and
implementation measures for nonpoint sources of trash
discharge. The Cities assert the Water Boards are required
to adopt implementation measures "for the homeless and
aerial sources of trash, [and] also for the other nonpoint
sources of trash consisting of State and federal facilities,
and other facilities not yet subject to NPDES Permits."
The Cities submit that the Clean Water Act does not allow
the Water Boards "to effectively impose the burden of
the load allocation from all nonpoint sources solely on
municipalities."

The Cities further claim the Water Boards acted arbitrarily
and capriciously by imposing a trash target of zero on
municipalities, but imposing a " 'de minimus' requirement
on non-point source discharges." The Cities cite the July 29,
2002, letter from the Regional Board to the EPA, clarifying
that it identified nonpoint sources of trash pollution "as wind
blown trash and direct deposit of trash into the water," but "as
the non-point sources were determined to be de-minimus, we
did not believe it necessary to outline a reduction schedule
for non-point sources." Contrary to the Cities' position, the
Regional Board did not adopt a "de minimus" load allocation

for nonpoint sources. Rather, as the trial court found, the
Regional Board found the trash pollution from nonpoint
sources is de minimus compared to trash pollution from point

sources. The TMDL states the "major source of trash in the
[Los Angeles River] results from litter, which is intentionally
or accidentally discarded in the watershed drainage areas."
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In arguing the Trash TMDL is required to include a specific
load allocation for nonpoint sources of pollution, the Cities
rely on the 2000 EPA Guidance, which provides: "Load
allocations for nonpoint sources may be expressed as specific
allocations for specific discharges or as 'gross allotments'
to nonpoint source discharger categories. Separate nonpoint
source allocations should be established for background
loadings. Allocations may be based on a variety *1431 of
technical, economic, and political factors. The methodology
used to set allocations should be discussed in detail." (Italics

added.)

The 2000 EPA Guidance, however, states it does not impose
legally binding requirements. Further, the load allocation
for nonpoint sources is implicitly zero for trash. Federal
regulations define a TMDL as the sum of waste load
allocations for point sources, load allocations for nonpoint
sources and natural backgrounds. (40 C.F.R. § 130.2(i)
(2003).) Since "a TMDL defines the specified maximum
amount of a pollutant which can be discharged into a body
of water from all sources combined" **401 (American
Midlands v. Browner (10th Cir.2001) 260 F.3d 1192, 1194),
and the Trash TMDL specifies a zero numeric target for trash

in Los Angeles River, load allocations are necessarily zero as

well as waste load allocations.

Additionally, the Cities cite no authority for the proposition
the Water Boards are required to identify an implementation
program for nonpoint pollution sources. Again, "[w]here a
point is merely asserted by counsel without any argument of
or authority for its proposition, it is deemed to be without
foundation and requires no discussion." (People v. Ham
(1970) 7 Cal.App.3d 768, 783, 86 Cal.Rptr. 906, disapproved
on another ground in People v. Compton (1971) 6 Ca1.3d 55,

60, fn. 3, 98 Cal.Rptr. 217, 490 P.2d 537; People v. Sierra
(1995) 37 Cal.App.4th 1690, 1693, fn. 2, 44 Cal.Rptr.2d 575.)

In any event, although the Clean Water Act focuses on both
point and nonpoint sources of pollution, it is settled that the
measure "does not require states to take regulatory action to
limit the amount of non-point water pollution introduced into
its waterways. While the [Clean Water Act] requires states
to designate water standards and identify bodies of water
that fail to meet these standards, "nothing in the [Clean
Water Act] demands that a state adopt a regulatory system for

nonpoint sources." ' " (Defenders of Wildlife v. EPA, supra,
415 F.3d at pp. 1124-1125, citing American Midlands v.
Browner, supra, 260 F.3d 1192, 1197 [ "In the [Clean Water]

Act, Congress has chosen not to give the EPA the authority

to regulate nonpoint source pollution"]; Appalachian Power
Co. v. Train (4th Cir.1976) 545 F.2d 1351, 1373 ["Congress
consciously distinguished between point source and nonpoint
source discharges, giving EPA authority under the [Clean
Water] Act to regulate only the former"]; City of Arcadia
1, supra, 265 F.Supp.2d at p. 1145 ["For nonpoint sources,
limitations on loadings are not subject to a federal nonpoint
source permitting program, and therefore any nonpoint source
reductions can be enforced ... only to the extent that a
state institutes such reductions as regulatory requirements
pursuant to state *1432 authority"].) "Nonpoint sources,
because of their very nature, are not regulated under the
NPDES [program]. Instead, Congress addressed nonpoint
sources of pollution in a separate portion of the [Clean
Water] Act which encourages states to develop areawide
waste treatment management plans." (Pronsolino v. Marcus,
supra, 91 F.Supp.2d at p. 1348, citing 33 U.S.C. § 1288; see

also 33 U.S.C. § 1329.)

We conclude the court correctly ruled on this issue.

Uses To Be Made of Watershed

25 The Cities next contend the Trash TMDL is invalid
because the Water Boards "improperly relied on nonexistent,
illegal and irrational 'uses to be made' of the [Los Angeles]
River." (Emphasis omitted.) The Cities complain that the
Trash TMDL states a purported beneficial use of one of
numerous reaches of the river on the state's 303(d) list is
"recreation and bathing, in particular by homeless people who

seek shelter there," and the State Board chairman questioned
the legality of such uses. The Cities also assert there is no
evidence to support the Trash TMDL's finding that swimming

is an actual use of the river in any location.

The Cities rely on section 303(d)(1)(A) of the Clean Water
Act (33 U.S.C. § 1313(d)(1)(A)), which provides that in
identifying impaired waters for its 303(d) list, states "shall
establish a priority ranking for such waters, taking into
account the severity of the pollution and the uses to be made

of such waters." (Italics added.) * *402 The Cities assert "an
`illegal' use cannot be a 'use to be made' for the water body."

Additionally, the Cities cite Water Code section 13241,
which requires regional boards to establish water quality
objectives in water quality control plans by considering a
variety of factors, including "[p]ast, present, and probable

© 2011 Thomson Reuters. No claim to o J.S. Government krk
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future beneficial uses of water." (Wat.Code, § 13241, subd.
(a).) They assert the "Water Boards acted contrary to law
by basing the [Trash] TMDL on any uses of the [Los
Angeles] River other than the actual 'uses to be made' of the
River." (Emphasis omitted.)

The Cities, however, make no showing of prejudice.
Swimming and Bathing by the homeless are only two
among numerous other beneficial uses that the Cities do not
challenge, and 'there is no suggestion the numeric target of
zero trash in the Los Angeles River would have been less
stringent without consideration of the factors the Cities raise.

*1433 W

Scientific Methodology

26 Further, the Cities contend the Trash TMDL is invalid
on the additional ground that before adopting and approving
it the Water Boards failed to comply with the requisite data
collection and analysis. The Cities rely on a federal regulation
providing that "[s]tates must establish appropriate monitoring

methods and procedures (including biological monitoring)
necessary to compile and analyze data on the quality of waters
of the United States and, to the extent practicable, ground-
waters." (40 C.F.R. § 130.4(a) (2003).) "The State's water
monitoring program shall include collection and analysis of
physical, chemical and biological data and quality assurance
and control programs to assure scientifically valid data" in
developing, among other things, TMDLs. (Id., § 130.4(b).)

The trial court rejected the Cities' position, finding they failed
to establish the Water Boards' scientific data is inadequate or
scientifically invalid. The court explained the Water Boards
"have not failed to conduct ongoing studies, as they say, how
else would [they] know the River is impaired by trash[?] And
the Record reveals studies relied upon by the Boards."

This argument is a variation on the assimilative capacity
study issue, and we similarly reject it. As the Water Boards
point out, "trash is different than other pollutants.... The
complex modeling and analytical effort that may be necessary
for typical pollutants that may be present in extremely
low concentrations have no relevance to calculating a trash
TMDL." Further, the Trash TMDL does discuss sources
of trash in the Los Angeles River. It states the "City of
Los Angeles conducted an Enhanced Catch Basin Cleaning
Project in compliance with a consent decree between the
[EPA], the State of California, and the City of Los Angeles.

The project goals were to determine debris loading rates,
characterize the debris, and find an optimal cleaning schedule
through enhancing basin cleaning. The project evaluated trash
loading at two drainage basins[.]" It goes on to discuss the
amounts and types of trash collected in the drainage basins
between March 1992 and December 1994. The Cities cite no
authority_for theitotion the Water Boardsmay not rely on data
collected by another entity.

The Trash TMDL also states "[s]everal studies conclude
that urban runoff is the dominant source of trash. The large
amounts of trash conveyed by the urban storm water to the
Los Angeles River is evidenced by the amount of ... trash that
accumulates at the base of storm drains."

"403 *1434 Alternatively, the Cities contend a TMDL
is not suitable for trash calculation. They rely on 33 United
States Code section 1313(d)(1)(C), which provides: "Each
State shall establish for [impaired] waters ... the total
maximum daily load, for those pollutants which the [EPA]
Administrator identifies ... as suitable for such calculation.
Such load shall be established at a level necessary to
implement the applicable water quality standards with
seasonal variations and a margin of safety." (Italics added.)

The Cities also cite a 1978 EPA regulation thatstates a TMDL
is "suitable for ... calculation" only under "proper technical
conditions." (43 Fed.Reg. 60662, 60665 (Dec. 28, 1978)
(italics omitted).) "Proper technical conditions" require "the
availability of the analytical methods, modeling techniques
and data base necessary to develop a technically defensible
TMDL." (Id. at p. 60662.) The Cities assert the proper
technical conditions do not exist, referring to the Trash
TMDL's comment that "[e]xtensive research has not been
done on trash generation or the precise relationship between
rainfall and its deposition in waterways."

The Cities ignore the EPA's determination that a TMDL
may be calculated for trash as a pollutant. It approved the
Regional Board's Trash TMDL, and had previously approved
a trash TMDL for the East Fork of the San Gabriel River.
(See Cal.Code Regs., tit. 23, § 3933.) Thus, the Cities' view
that the 1978 EPA regulation prohibits a TMDL for trash is
unfounded. TMDL's for trash are relatively new, and there
is no evidence that in 1978 the EPA contemplated their
establishment.

We find irrelevant the Cities' discussion of the EPA's
proposed July 2000 TMDL "rule," as their federal register
citation is not a regulation and merely concerns the 2003
withdrawal of a rule that never took effect. (68 Fed.Reg.

© 2011 c Reuters. c: 19
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13608, 13609 (Mar. 19, 2003) ["The July 2000 rule
was controversial from the outset"].) In August 2001 the
EPA delayed implementation of the July 2000 rule for
further consideration, noting that some local government
officials argued "some pollutants are not suitable for TMDL
calculation." (66 Fed.Reg. 41817, 41819 (Aug. 9, 2001).)
Nothing is said, however, about whether a trash TMDL is

unsuitable for calculation, and again, the EPA has approved
such TMDLs. The withdrawal of the proposed July 2000 rule

left the existing rule regarding the establishment of a TMDL

in place. (33 U.S.C. § 1313(d)(1)(C).)

V

APA Requirements

Lastly, the Cities contend the trial court erred by finding

the Water Boards did not violate the APA. They assert the

July 29, 2002, "clarification *1435 memorandum"from the

Regional Board to the EPA makes substantive changes to
the Trash TMDL regulationthe inclusion of the Estuary in

the Trash TMDL and designating an allocation of zero for

nonpoint pollution sourcesviolates the notice and hearing

provisions of the APA. The Cities also contend the Trash
TMDL and the clarification memorandum "establish[ ] a
regulation in violation of the APA's elements of 'clarity,'

`consistency,' and 'necessity,' as defined in [Government]

Code section 11349."

The APA (Gov.Code, §§ 11340 et seq., 11370) "establishes

the procedures by which state agencies may adopt
regulations. The agency must give the public notice of its

proposed regulatory action [citations]; issue a complete text
of the proposed regulation with a statement of the reasons for

it [citation]; give interested parties an opportunity to comment

on **404 the proposed regulation [citation]; respond in

writing to public comments [citations]; and forward a file

of all materials on which the agency relied in the regulatory

process to the Office of Administrative Law [citation], which

reviews the regulation for consistency with the law, clarity,

and necessity [citations]." (Tidewater Marine Western, Inc.

v. Bradshaw (1996) 14 Ca1.4th 557, 568, 59 Cal.Rptr.2d 186,

927 P.2d 296.) "One purpose of the APA is to ensure that

those persons or entities whom a regulation will affect have

a voice in its creation [citation], as well as notice of the
law's requirements so that they can conform their conduct

accordingly [citation]." (Id. at pp. 568-569, 59 Cal.Rptr.2d

186, 927 P.2d 296.)

The APA does not apply to "the adoption or revision of
state policy for water quality control" unless the agency
adopts a "policy, plan, or guideline, or any revision
thereof." (Gov.Code, § 11353, subds.(a), (b)(1).) The Water
Boards contend that while the Trash TMDL and amendment
adding it to the 1994 Basin Plan are policies or plans covered

by the APA, the clarification memorandum is not because it

does not revise the terms of the Trash TMDL.

We are not required to reach the issue, because assuming
the APA is applicable the Cities' position lacks merit.
As to the Estuary, we have determined the Trash TMDL
sufficiently notified affected parties of its inclusion in the
document as an impaired water body. Further, we have
determined the load allocation for nonpoint sources of trash
pollution is also necessarily zero, and the Trash TMDL is
not required to include implementation measures fornonpoint

sources. Accordingly, the clarification memorandum is not

germane. 14

14 We deny the Water Boards' June 16, 2005, request for

judicial notice.

*1436 DISPOSITION

The judgment is affirmed insofar as it is based on the Trash
TMDL's violation of CEQA, and on a rejection of each of
the issues the Cities raised in their appeal. The judgment is
reversed insofar as it is based on the Trash TMDL's lack of
an assimilative capacity study, inclusion of the Estuaxy as an

impaired water body, and a cost-benefit analysis under Water

Code section 13267 or the consideration of economic factors
under Water Code section 13241, and also insofar as it grants

declaratory relief regarding the purported inclusion of non-
navigable waters in the Trash TMDL.

The court's postjudgment order staying the Trash TMDL's
implementation schedule is affirmed. The parties are to bear

their own costs on appeal.

WE CONCUR: McINTYRE and IRION, JJ.

Parallel Citations

135 Cal.App.4th 1392, 36 Envtl. L. Rep. 20,025, 06 Cal.
Daily Op. Serv. 797, 2006 Daily Journal D.A.R. 1145
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Opinion

ICENNARD, J.

*618 * *86d Federal law establishes national water
quality standards but allows the states to enforce their own
water quality laws so long as they comply with federal
standards. Operating within this federal-state framework,
California's nine Regional Water Quality Control Boards
establish water quality policy. They also issue permits for
the discharge of treated wastewater; these permits specify the
maximum allowable concentration of chemical pollutants in

the discharged wastewater.

The question here is this: When a regional board issues a
permit to a wastewater treatment facility, must the board take
into account the facility's costs of complying with the board's
restrictions on pollutants in the wastewater to be discharged?

The trial court ruled that California law required a regional
board to weigh the economic burden on the facility against
the expected environmental benefits of reducing pollutants
in the wastewater discharge. The Court of Appeal disagreed.

On petitions by the municipal operators of three wastewater
treatment facilities, we granted review.

We reach the following conclusions: Because both California
law and federal law require regional boards to comply with
federal clean water standards, and because the supremacy
clause of the United States Constitution requires state law
to yield to federal law, a regional board, when issuing a
wastewater discharge permit, may not consider economic
factors to justify imposing pollutant restrictions that are less
stringent than the applicable federal standards require. When,
however, a regional board is considering whether to make the

pollutant restrictions in a wastewater discharge permit more
stringent than federal law requires, California law allows
the board to take into account economic **865 factors,
including the wastewater discharger's cost of compliance. We

remand this case for further proceedings to determine whether
the pollutant limitations in the permits challenged here meet

or exceed federal standards.

"619 I. STATUTORY BACKGROUND

The quality of our nation's waters is governed by a "complex
statutory and regulatory scheme ... that implicates both
federal and state administrative responsibilities." (PUD No.
1 of Jefferson County v. Washington Department of Ecology
(1994) 511 U.S. 700, 704, 114 S.Ct. 1900, 128 L.Ed.2d 716.)
We first discuss California law, then federal, law.

A. California Law

In California, the controlling law is the PorterCologne
Water Quality Control Act (PorterCologne Act), which
was enacted in 1969. (Wat.Code, § 13000 et seq., added

by Stats.1969, ch. 482, § 18, p. 1051.) 1 Its goal is "to
attain the highest water **"307 quality which is reasonable,
considering all demands being made and to be made on
those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible." (§

13000.) The task of accomplishing this belongs to the State
Water Resources Control Board (State Board) and the nine
Regional Water Quality Control Boards; together the State
Board and the regional boards comprise "the principal state
agencies with primary responsibility for the coordination and
control of water quality." (§ 13001.) As relevant here, one of
those regional boards oversees the Los Angeles region (the

Los Angeles Regional Board). 2

1 Further undesignated statutory references are to the
Water Code.

2 The Los Angeles water region "comprises all

basins draining into the Pacific Ocean between the
southeasterly boundary, located in the westerly part of

Ventura County, of the watershed of Rincon Creek and

a line which coincides with the southeasterly boundary
of Los Angeles County from the ocean to San Antonio

Peak and follows thence the divide between San Gabriel

River and Lytle Creek drainages to the divide between

Sheep Creek and San Gabriel River drainages." (§
13200, subd. (d).)

Whereas the State Board establishes statewide policy
for water quality control (§ 13140), the regional boards
"formulate and adopt water quality control plans for all
areas within [a] region" (§ 13240). The regional boards'
water quality plans, called "basin plans," must address
the beneficial uses to be protected as well as water
quality objectives, and they must establish a program of
implementation. (§ 13050, subd. (j).) Basin plans must be

INNeX 0) 2011 mson R asters. No claim to o U,S. Government Works. 2
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consistent with "state policy for water quality control." (§
13240.)

B. Federal Law

1 In 1972, Congress enacted amendments (Pub.L. No. 92-
500 (Oct. 18, 1972) 86 Stat. 816) to the Federal Water
Pollution Control Act (33 U.S.C. § 1251 et seq.), which,
as amended in 1977, is commonly known as the Clean
*620 Water Act. The Clean Water Act is a "comprehensive

water quality statute designed 'to restore and maintain the
chemical, physical, and biological integrity of the Nation's
waters.' " (PUD No. 1 of Jefferson County v. Washington
Dept. of Ecology, supra, 511 U.S. at p. 704, 114 S.Ct.
1900, quoting 33 U.S.C. § 1251(a).) The Act's national
goal was to eliminate by the year 1985 "the discharge of
pollutants into the navigable waters" of the United States.
(33 U.S.C. § 1251(a)(1).) To accomplish this goal, the
Act established "effluent limitations," which are restrictions
on the "quantities, rates, and concentrations of chemical,
physical, biological, and other constituents"; these effluent
limitations allow the discharge of pollutants only when the
water has been satisfactorily treated to conform with federal
water quality standards. (33 U.S.C. §§ 1311, 1362(11).)

Under the federal Clean Water Act, each state is free to
enforce its own water quality laws so long as its effluent
limitations are not "less stringent" than those set out in the
Clean Water Act. (33 U.S.C. § 1370.) This led the California
Legislature in 1972 to amend the state's PorterCologne
Act "to ensure consistency with the requirements for state
programs implementing the Federal Water Pollution Control
Act." (§ 13372.)

**866 Roughly a dozen years ago, the United States
Supreme Court, in Arkansas v. Oklahoma (1992) 503 U.S.
91, 112 S.Ct. 1046, 117 L.Ed.2d 239, described the distinct
roles of the state and federal agencies in enforcing water
quality: "The Clean Water Act anticipates a partnership
between the States and the Federal Government, animated
by a shared objective: 'to restore and maintain the chemical,
physical, and biological integrity of the Nation's waters.'
33 U.S.C. § 1251(a). Toward ***308 this end, [the Clean
Water Act] provides for two sets of water quality measures.
`Effluent limitations' are promulgated by the [Environmental

Protection Agency (EPA)] and restrict the quantities,
rates, and concentrations of specified substances which are

discharged from point sources. 3 See §§ 1311, 1314. [W]ater
quality standards' are, in general, promulgated by the States
and establish the desired condition of a waterway. See §

1313. These standards supplement effluent limitations 'so
that numerous point sources, despite individual compliance
with effluent limitations, may be further regulated to prevent
water quality from falling below acceptable levels.' EPA v.
California ex rel. State Water Resources Control Bd., 426
U.S. 200,.205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d
578 (1976).

3 A "point source" is "any discernable, confined

and discrete conveyance" and includes "any pipe,
ditch, channel ... from which pollutants ... may be
discharged." (33 U.S.C. § 1362(14).)

*621 "The EPA provides States with substantial guidance in
the drafting of water quality standards. See generally 40 CFR
pt. 131 (1991) (setting forth model water quality standards).
Moreover, [the Clean Water Act] requires, inter alia, that
state authorities periodically review water quality standards
and secure the EPA's approval of any revisions in the
standards. If the EPA recommends changes to the standards
and the State fails to comply with that recommendation, the
Act authorizes the EPA to promulgate water quality standards
for the State. 33 U.S.C. § 1313(c)." (Arkansas v. Oklahoma,
supra, 503 U.S. at p. 101, 112 S.Ct. 1046.)

Part of the federal Clean Water Act is the National Pollutant
Discharge Elimination System (NPDES), "[t]he primary
means" for enforcing effluent limitations and standards under
the Clean Water Act. (Arkansas v. Oklahoma, supra, 503 U.S.

at p. 101, 112 S.Ct. 1046.) The NPDES sets out the conditions

under which the federal EPA or a state with an approved water
quality control program can issue permits for the discharge
of pollutants in wastewater. (33 U.S.C. § 1342(a) & (b).) In
California, wastewater discharge requirements established by
the regional boards are the equivalent of the NPDES permits
required by federal law. (§ 13374.)

With this federal and state statutory framework in mind, we
now turn to the facts of this case.

II. FACTUAL BACKGROUND

This case involves three publicly owned treatment plants that
discharge wastewater under NPDES permits issued by the
Los Angeles Regional Board.

The City of Los Angeles owns and operates the Donald
C. Tillman Water Reclamation Plant (Tillman Plant), which
serves the San Fernando Valley. The City of Los Angeles
also owns and operates the Los AngelesGlendale Water
Reclamation Plant (Los AngelesGlendale Plant), which
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processes wastewater from areas within the City of Los
Angeles and the independent cities of Glendale and Burbank.
Both the Tilhnan Plant and the Los AngelesGlendale Plant
discharge wastewater directly into the Los Angeles River,
now a concrete-lined flood control channel that runs through
the City of Los Angeles, ending at the Pacific Ocean. The
State Board and the Los Angeles Regional Board consider
the Los Angeles River to be a navigable water of the United
States for. urposes of the federal Clean Water Act.

The third plant, the Burbank Water Reclamation Plant
(Burbank Plant), is owned and operated by the City of
Burbank, ***309 serving residents and businesses within
that city. The Burbank Plant discharges wastewater into the
Burbank Western Wash, which drains into the Los Angeles
River.

*622 All three plants, which together process hundreds of
millions of gallons of sewage **867 each day, are tertiary
treatment facilities; that is the treated wastewater they release
is 'processed sufficiently to be safe not only for use in
watering food crops, parks, and playgrounds, but also for
human body contact during recreational water activities such

as swimming.

In 1998, the Los Angeles Regional Board issued renewed
NPDES permits to the' three wastewater treatment facilities
under a basin plan it had adopted four years earlier for
the Los Angeles River and its estuary. That 1994 basin
plan contained general narrative criteria pertaining to the
existing and potential future beneficial uses and water quality

objectives for the river and estuary. 4 The narrative criteria
included municipal and domestic water supply, swimming
and other recreational water uses, and fresh water habitat.
The plan further provided: "All waters shall be maintained
free of toxic substances in concentrations that are toxic
to or that produce detrimental physiological responses, in
human, plant, animal, or aquatic life." The 1998 permits
sought to reduce these narrative criteria to specific numeric
requirements setting daily maximum limitations for more
than 30 pollutants present in the treated wastewater, measured

in milligrams or micrograms per liter of effluent. 5

4 This opinion uses the terms "narrative criteria"

or descriptions, and "numeric criteria" or effluent
limitations. Narrative criteria are broad statements of
desirable water quality goals in a water quality plan. For

example, "no toxic pollutants in toxic amounts" would

be a narrative description. This contrasts with numeric

Cal.4th 613 (2005)

Rep. 20,071...

criteria, which detail specific pollutant concentrations,
such as parts per million of a particular substance.

5 For example, the permits for the Tillman and Los
AngelesGlendale Plants limited the amount of fluoride

in the discharged wastewater to 2 milligrams per liter
and the amount of mercury to 2.1 micrograms per liter.

The Cities of Los Angeles and Burbank (Cities) filed appeals
with the State Board, contending that achievement of the
numeric requirements would be too costly when considered
in light of the potential benefit to water quality, and that the
pollutant restrictions in the NPDES permits were unnecessary
to meet the narrative criteria described in the basin plan. The
State Board summarily denied the Cities' appeals.

Thereafter, the Cities filed petitions for writs of
administrative mandate in the superior court. They alleged,
among other things, that the Los Angeles Regional Board
failed to comply with sections 13241 and 13263, part
of California's PorterCologne Act, because it did not
consider the economic burden on the Cities in having to
reduce substantially the pollutant content of their discharged
wastewater. They also alleged that compliance with the
pollutant restrictions set out in the NPDES permits issued by
the regional *623 board would greatly increase their costs of

treating the wastewater to be discharged into the Los Angeles
River. According to the City of Los Angeles, its compliance
costs would exceed $50 million annually, representing more
than 40 percent of its entire budget for operating its four
wastewater treatment plants and its sewer system; the City of

Burbank estimated its added costs at over $9 million annually,

a nearly 100 percent increase above its $9.7 million annual
budget for wastewater treatment.

**310 The State Board and the Los Angeles Regional
Board responded that sections 13241 and 13263 do not
require consideration of costs of compliance when a regional

board issues a NPDES permit that restricts the pollutant
content of discharged wastewater.

The trial court stayed the contested pollutant restrictions for
each of the three wastewater treatment plants. It then ruled
that sections 13241 and 13263 of California's PorterCologne
Act required a regional board to consider costs of compliance
not only when it adopts a basin or water quality plan but
also when, as here, it issues an NPDES permit setting the
allowable pollutant content of a treatment plant's discharged
wastewater. The court found no evidence that the Los Angeles

Regional Board had considered economic factors at either
stage. Accordingly, the trial court granted the Cities' petitions
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for writs of mandate, and it ordered the Los Angeles Regional
Board to vacate the contested restrictions on pollutants in the
wastewater discharge permits issued to the three municipal
plants here and to conduct hearings **868 to consider the
Cities' costs of compliance before the board's issuance of new
permits. The Los Angeles Regional Board and the State Board

filed appeals in both tli-Los Angeles and-Bur bank cases. 6

6 Unchallenged on appeal and thus not affected by
our decision are the trial court's rulings that (1) the
Los Angeles Regional Board failed to show how it
derived from the narrative criteria in the governing
basin plan the specific numeric pollutant limitations
included in the permits; (2) the administrative record
failed to support the specific effluent limitations; (3)
the permits improperly imposed daily maximum limits

rather than weekly or monthly averages; and (4) the
permits improperly specified the manner of compliance.

The Court of Appeal, after consolidating the cases, reversed
the trial court. It concluded that sections 13241 and 13263
require a regional board to take into account "economic
considerations" when it adopts water quality standards in a
basin plan but not when, as here, the regional board sets
specific pollutant restrictions in wastewater discharge permits
intended to satisfy those standards. We granted the Cities'
petition for review.

*624 III. DISCUSSION

A. Relevant State Statutes

The California statute governing the issuance of wastewater
permits by a regional board is section 13263, which was
enacted in 1969 as part of the PorterCologne Act. (See 26
Cal.Rptr.3d pp. 306-307, 108 P.3d p. 865, ante.) Section
13263 provides in relevant part: "The regional board, after
any necessary hearing, shall prescribe requirements as to
the nature of any proposed discharge [of wastewater]. The
requirements shall implement any relevant water quality
control plans that have been adopted, and shall take into
consideration the beneficial uses to be protected, the water
quality objectives reasonably required for that purpose, other
waste discharges, the need to prevent nuisance, and the
provisions of Section 13241." (§ 13263, subd. (a), italics
added.)

Section 13241 states: "Each regional board shall establish
such water quality objectives in water quality control plans
as in its judgment will ensure the reasonable protection of
beneficial uses and the prevention of nuisance; however, it

is recognized that it may be possible for the quality of water
to be changed to some degree without unreasonably affecting
beneficial uses. Factors to be considered by a regional board
in establishing water quality objectives shall include, but not
necessarily be limited to, all of the following:

*`^'311 "(a) Past,_present,_and probable_future beneficiaL
uses of water.

"(b) Environmental characteristics of the hydrographic unit
under consideration, including the quality of water available
thereto.

"(c) Water quality conditions that could reasonably be
achieved through the coordinated control of all factors which
affect water quality in the area.

"(d) Economic considerations.

"(e) The need for developing housing within the region.

"(f) The need to develop and use recycled water." (Italics
added.)

The Cities here argue that section 13263's express reference
to section 13241 requires the Los Angeles Regional Board to
consider section 13241's listed factors, notably "[e]conomic
considerations," before issuing NPDES permits requiring
specific pollutant reductions in discharged effluent or treated
wastewater.

2 *625 Thus, at issue is language in section 13263 stating
that when a regional board "prescribe[s] requirements as to
the nature of any proposed discharge" of treated wastewater
it must "take into consideration" certain factors including
"the provisions of Section 13241." According to the Cities,
this statutory language requires that a regional board make
an independent evaluation of the section 13241 factors,
including "economic considerations," before restricting the
pollutant content in an NPDES permit. This was the view
expressed in the trial court's ruling. The Court of Appeal
rejected that view. It held that a regional board need consider

the section 13241 factors only when it adopts a basin or
water quality plan, but not when, as in this case, it issues
a wastewater discharge **869 permit that sets specific
numeric limitations on the various chemical pollutants in the
wastewater to be discharged. As explained below, the Court
of Appeal was partly correct.

B. Statutory Construction

© 2011 73 °No:nal u
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3 When construing any statute, our task is to, determine the
Legislature's intent when it enacted the statute "so that we
may adopt the construction that best effectuates the purpose of

the law." (Hassan v. Mercy American River Hospital (2003)
31 Ca1.4th 709, 715, 3 Cal.Rptr.3d 623, 74 P.3d 726; Esberg
v. Union Oil Co. (2002) 28 Ca1.4th 262, 268, 121 Cal.Rptr.2d

203, 47 P.3d 1069.) In doing this, we look to the statutory
language, which ordinarily is "the most reliable indicator of
legislative intent." (Hassan, supra, at p. 715, 3 Cal.Rptr.3d
623, 74 P.3d 726.)

As mentioned earlier, our Legislature's 1969 enactment of
the PorterCologne Act, which sought to ensure the high
quality of water in this state, predated the 1972 enactment
by Congress of the precursor to the federal Clean Water Act.
Included in California's original PorterCologne Act were
sections 13263 and 13241. Section 13263 directs regional
boards, when issuing wastewater discharge permits, to take
into account various factors, including those set out in section

13241. Listed among the section 13241 factors is "[e]conomic

considerations." (§ 13241, subd. (d).) The plain language of
sections 13263 and 13241 indicates the Legislature's intent
in 1969, when these statutes were enacted, that a regional
board consider the cost of compliance when setting effluent
limitations in a wastewater discharge permit.

Our construction of sections 13263 and 13241 does not end
with their plain statutory language, however. We must also
analyze them in the context of the statutory scheme of which

they are a part. ***312 (State Farm Mutual Automobile
Ins. Co. v. Garamendi (2004) 32 Ca1.4th 1029, 1043, 12
Cal.Rptr.3d 343, 88 P.3d 71.) Like sections 13263 and
13241, section 13377 is part of the PorterCologne Act. But
unlike the former two statutes, section 13377 was *626 not
enacted until 1972, shortly after Congress, through adoption
of the Federal Water Pollution Control Act Amendments,
established "'a comprehensive water quality policy for the
nation.

4 Section 13377 specifies that wastewater discharge perniits
issued by California's regional boards must meet the federal
standards set by federal law. In effect, section 13377 forbids
a regional board's consideration of any economic hardship
on the part of the permit holder if doing so would result in
the dilution of the requirements set by Congress in the Clean
Water Act. That act prohibits the discharge of pollutants
into the navigable waters of the United States unless there
is compliance with federal law (33 U.S.C. § 1311(a)), and
publicly operated wastewater treatment plants such as those

before us here must comply with the act's clean water
standards, regardless of cost (see id., §§ 1311(a), (b)(1)(B)
& (C), 1342(a)(1) & (3)). Because section 13263 cannot
authorize what federal law forbids, it cannot authorize a
regional board, when issuing a wastewater discharge permit,
to use compliance costs to justify pollutant restrictions that

do not comply with federal clean water standards. 7 Such a
construction of section 13263 would not only be inconsistent
with federal law, it would also be inconsistent with the
Legislature's **870 declaration in section 13377 that all

discharged wastewater must satisfy federal standards. 8 This

was also the conclusion of the Court of Appeal. Moreover,
under the federal Constitution's supremacy clause (art. VI),
a state law that conflicts with federal law is " 'without
effect.' " (Cipollone v. Liggett Group, Inc. (1992) 505
U.S. 504, 516, 112 S.Ct. 2608, 120 L.Ed.2d 407; Dowhal
v. SmithKline Beecham Constimer Healthcare (2004) 32
Ca1.4th 910, 923, 12 Cal.Rptr.3d 262, 88 P.3d 1.) To comport

with the principles of federal supremacy, California law
cannot authorize this *627 state's regional boards to allow
the discharge of pollutants into the navigable waters of the
United States in concentrations ***373 that would exceed
the mandates of federal law.

7 The concurring opinion misconstrues both state and
federal clean water law when it describes the issue
here as "whether the Clean Water Act prevents or
prohibits the regional water board from considering
economic factors to justify pollutant restrictions that
meet the clean water standards in more cost-effective

and economically efficient wcod." (Conc. Opn. of
Brown, J., post, 26 Ca1.Rptr.3d p. 314, 108 P.3d at
p. 871, some italics added.) This case has nothing
to do with meeting federal standards in more cost
effective and economically efficient ways. State law,
as we have said, allows a regional board to consider
a permit holder's compliance cost to relax pollutant
concentrations, as measured by numeric standards, for
pollutants in a wastewater discharge permit. (§§ 13241

& 13263.) Federal law, by contrast, as stated above in

the text, "prohibits the discharge of pollutants into the
navigable waters of the United States unless there is
compliance with federal law (33 U.S.C. § 1311(a)), and

publicly operated wastewater treatment plants such as

those before us here must comply with the [federal] act's

clean water standards, regardless of cost (see id., §§
1311(a), (b)(1)(B) & (C), 1342(a)(1) & (3))." (Italics
added.)

As amended in 1978, section 13377 provides for
the issuance of waste discharge permits that comply
with federal clean water law "together with any more

4.4e. © 2011 Thomson Reuters, No original U.S .Government talc rks.
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stringent effluent standards or limitations necessary
to implement water quality control plans, or for the
protection of beneficial uses, or to prevent nuisance."
We do not here decide how this provision would affect

the cost-consideration requirements of sections 13241
and 13263 when more stringent effluent standards or
limitations in a permit are justified for some reason
independent -of- compliance- with federal-law.

Thus, in this case, whether the Los Angeles Regional Board
should have complied with sections 13263 and 13241 of .
California's PorterCologne Act by taking into account
"economic considerations," such as the costs the permit
holder will incur to comply with the numeric pollutant
restrictions set out in the permits, depends on whether those
restrictions meet or exceed the requirements of the federal
Clean Water Act. We therefore remand this matter for the trial
court to resolve that issue.

C. Other Contentions

The Cities argue that requiring a regional board at the
wastewater discharge permit stage to consider the permit
holder's cost of complying with the board's restrictions on
pollutant content in the water is consistent with federal law.
In support, the Cities point to certain provisions of the federal
Clean Water Act. They cite section 1251(a)(2) of title 33
United States Code, which sets, as a national goal "wherever
attainable," an interim goal for water quality that protects
fish and wildlife, and section 1313(c)(2)(A) of the same
title, which requires consideration, among other things, of
waters' "use and value for navigation" when revising or
adopting a "water quality standard." (Italics added.) These
two federal statutes, however, pertain not to permits for
wastewater discharge, at issue here, but to establishing water
quality standards, not at issue here. Nothing in the federal
Clean Water Act suggests that a state is free to disregard
or to weaken the federal requirements for clean water when
an NPDES permit holder alleges that compliance with those
requirements will be too costly.

5 At oral argument, counsel for amicus curiae National
Resources Defense Council, which argued on behalf of
California's State Board and regional water boards, asserted
that the federal Clean Water Act incorporates state water
policy into federal law, and that therefore a regional board's
consideration of economic factors to justify greater pollutant

concentration in discharged wastewater would conflict with
the federal act even if the specified pollutant restrictions were
not less stringent than those required under federal law. We
are not persuaded. The federal Clean Water Act reserves to the

states significant aspects of water quality policy (33 U.S.C.
§ 1251(b)), and it specifically grants the states authority to
"enforce any effluent limitation" that is not "less stringent "
than the federal standard (id. § 1370, italics added). It does
not prescribe or restrict the factors that a state may consider
when exercising this reserved authority, and thus it does not
prohibit *628 a statewhen _imposing-effluent limitations
that are more stringent than required by federal lawfrom
taking into account the economic effects of doing so.

Also at oral argument, counsel for the Cities asserted that
if the three municipal wastewater treatment facilities ceased
releasing their treated wastewater into the concrete channel
that makes up the Los Angeles River, it would (other than
during the rainy season) contain no water at all, and thus
would not be a "navigable water" of the * *871 United States
subject to the Clean Water Act. (See Solid Waste Agency v.

United States Army Corps of Engineers (2001) 531 U.S. 159,
172, 121 S.Ct. 675, 148 L.Ed.2d 576 ["The term 'navigable'
has at least the import of showing us what Congress had 'in
mind as its authority for enacting the CWA: its traditional
jurisdiction over waters that were or had been navigable in
fact or which could reasonably be so made."].) It is unclear
when the Cities first raised this issue. The Court of Appeal
did not discuss it in its opinion, and the Cities did not seek
rehearing on this ground. (See ***314 Cal. Rules of Court,
rule 28(c)(2).) Concluding that the issue is outside our grant
of review, we do not address it.

CONCLUSION

Through the federal Clean Water Act, Congress has regulated
the release of pollutants into our national waterways. The
states are free to manage their own water quality programs
so long as they do not compromise the federal clean water
standards. When enacted in 1972, the goal of the Federal
Water Pollution Control Act Amendments was to eliminate
by the year 1985 the discharge of pollutants into the nation's
navigable waters. In furtherance of that goal, the Los Angeles
Regional Board indicated in its 1994 basin plan on water
quality the intent, insofar as possible, to remove from the
water in the Los Angeles River toxic substances in amounts
harmful to humans, plants, and aquatic life. What is not
clear from the record before us is whether, in limiting the
chemical pollutant content of wastewater to be dischargedby
the Tillman, Los AngelesGlendale, and Burbank wastewater
treatment facilities, the Los Angeles Regional Board acted
only to implement requirements of the federal Clean Water
Act or instead imposed pollutant limitations that exceeded the

(L', 2') I 1 Monis-Dr':
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federal requirements. This is an issue of fact to be resolved

by the trial court.

DISPOSITION

We affirm the judgment of the Court of Appeal reinstating the
wastewater discharge permits to the extent that the specified

numeric limitations on chemical pollutants are necessary to
satisfy federal Clean Water Act requirements for treated
wastewater. The Court of Appeal is directed to remand this

*629 matter to the trial court to decide whether any numeric
limitations, as described in the permits, are "more stringent"
than required under federal law and thus should have been
subject to "economic considerations" by the Los Angeles
Regional Board before inclusion in the permits.

WE CONCUR: GEORGE, C.J., BAXTER, WERDEGAR,

CHIN, and MORENO, JJ.

Concurring Opinion by BROWN, J.

I write separately to express my frustration with the apparent
inability of the government officials involved here to answer

a simple question: How do the federal clean water standards

(which, as near as I can determine, are the state standards)
prevent the state from considering economic factors? The

majority concludes that because "the supremacy clause of
the United States Constitution requires state law to yield to

federal law, a regional board, when issuing a wastewater
discharge permit, may not consider economic factors to
justify imposing pollutant restrictions that are less stringent
than applicable federal standards require." (Maj. opn., ante,
26 Cal.Rptr.3d at p. 306, 108 P.3d at p. 864.) That seems
a pretty self-evident proposition, but not a useful one. The

real question, in my view, is whether the Clean Water
Act prevents or prohibits the regional water board from

considering economic factors to justify pollutant restrictions

that meet the clean water standards in more cost-effective
and economically efficient ways. I can see no reason why a

federal lawwhich purports to be an example of cooperative
federalismwould decree such a result. I do not think the
majority's reasoning is at fault here. Rather, the agencies
involved seemed to have worked hard to make this simple

question impenetrably obscure.

A brief review of the statutory framework at issue is necessary

to understand my concerns.

***315 **872 I. Federal Law

"In 1972, Congress enacted the Federal Water Pollution
Control Act (33 U.S.C. § 1251, et seq.), commonly known
as the Clean Water Act (CWA) [Citation.] ... [11] Generally,

the CWA 'prohibits the discharge of any pollutant except
in compliance with one of several statutory exceptions.
[Citation.]' ... The most important of those exceptions
is pollution discharge under a valid NPDES [National
Pollution Discharge Elimination System] permit, which can

be issued either by the Environmental Protection Agency
(EPA), or by an EPA-approved state permit program such
as California's. [Citations.] NPDES permits are valid for
five years. [Citation.] [j] Under the CWA's NPDES permit
program, the states are required to develop water quality

standards. [Citations.] A water quality standard 'establish[es]
the desired condition of a waterway.' [Citation.] A water
quality standard for any *630 given waterway, or 'water
body,' has two components: (1) the designated beneficial uses

of the water body and (2) the water quality criteria sufficient
to protect those uses. [Citations.] [11] Water quality criteria can

be either narrative or numeric. [Citation.]" (Communities for
a Better Environment v. State Water Resources Control Bd.

(2003) 109 Cal.App.4th 1089, 1092-1093, 1 Cal.Rptr.3d 76.)

With respect to satisfying water quality standards, "a polluter
must comply with effluent limitations. The CWA defmes
an effluent limitation as 'any restriction established by a

State or the [EPA] Administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into
navigable waters, the waters of the contiguous zone, or
the ocean, including schedules of compliance.' [Citation.]
`Effluent limitations are a means of achieving water quality
standards.' [Citation.] [11] NPDES permits establish effluent

limitations for the polluter. [Citations.] CWA's NPDES
permit system provides for a two-step process for the
establishing of effluent limitations. First, the polluter must
comply with technology-based effluent limitations, which
are limitations based on the best available or practical

technology for the reduction of water pollution. [Citations.]
[1] Second, the polluter must also comply with more
stringent water quality-based effluent limitations (WQBEL's)

where applicable. In the CWA, Congress 'supplemented
the "technology-based" effluent limitations with "water
quality-based" limitations "so that numerous point sources,
despite individual compliance with effluent limitations, may
be further regulated to prevent water quality from falling

IAEA" (E;) 20`11 Thomson Reuters rks.
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below acceptable levels.' " [Citation.] 1J] The CWA makes
WQBEL's applicable to a given polluter whenever WQBEL's
are 'necessary to meet water quality standards, treatment
standards, or schedules of compliance, established pursuant
to any State law or regulations....' [Citations.] Generally,
NPDES permits must conform to state water quality laws
insofar as the state laws impose more stringent pollution
controls -than the CWA. [Citations.] Simply put, WQBEL's
implement water quality standards." (Communities for a
Better Environment v. State Water Resources Control Bd.,
supra, 109 Cal.App.4th at pp. 1093-1094, 1 Cal.Rptr.3d 76,
fns. omitted.)

This case involves water quality-based effluent limitations.
As set forth above, "[u]nder the CWA, states have the primary
role in promulgating water quality standards." (Piney Run
Preservation Assin v. Commrs. of Carroll Co. (4th Cir.2001)
268 F.3 d 255, 265, fn. 9.) "Under the CWA, the water quality
standards referred to in section 301 [see 33 U.S.C. § 1311] are
primarily the states' handiwork." ***316 (American Paper
Institute, Inc. v. U.S. Envtl. ProtectionAgency (D.C.Cir.1993)
996 F.2d 346, 349 (American Paper ).) In fact, upon the
1972 passage of the CWA, "[s]tate water quality standards
in effect at the time ... were deemed to be the initial water
quality benchmarks for CWA purposes.... The states were to
revisit and, if *631 necessary, revise those initial standards
at least once every three years." (American Paper, at p.
349.) Therefore, "once a water quality standard has been
promulgated, section 301 of the CWA requires all NPDES
permits for point sources to incorporate discharge limitations
necessary to satisfy that standard." (American Paper, at p.
350.) Accordingly, it appears that in most instances, **873
state water quality standards are identical to the federal
requirements for NPDES permits.

II. State Law

In California, pursuant to the PorterCologne Water Quality
Control Act (Wat.Code, § 13000 et seq.; Stats.1969, ch. 482,
§ 18, p. 1051; hereafter PorterCologne Act), the regional
water quality control boards establish water quality standards
and therefore federal requirements for NPDES permits
through the adoption of water quality control plans (basin
plans). The basin plans establish water quality objectives
using enumerated factorsincluding economic factorsset
forth in Water Code section 13241.

In addition, as one court observed: "The PorterCologne
Act ... established nine regional boards to prepare water
quality plans (known as basin plans) and issue permits

governing the discharge of waste. (Wat.Code, §§ 13100,
13140, 13200, 13201, 13240, 13241, 13243.) The Porter
Cologne Act identified these permits as 'waste discharge
requirements,' and provided that the waste discharge
requirements must mandate compliance with the applicable
regional water quality control plan. (Wat.Code, §§ 13263,
subd. (a), 13377, 13374.)M] Shortly after_ Congress enacted
the Clean Water Act in 1972, the ,California Legislature
added Chapter 5.5 to the PorterCologne Act, for the purpose
of adopting the necessary federal requirements to ensure
it would obtain EPA approval to issue NPDES permits.
(Wat.Code, § 13370, subd. (c).) As part of these amendments,
the Legislature provided that the state and regional water
boards 'shall, as required or authorized by the [Clean Water
Act], issue waste discharge requirements ... which apply
and ensure compliance with all applicable provisions [of the
Clean Water Act], together with any more stringent effluent
standards or limitations necessary to implement water quality
control plans, or for the protection of beneficial uses, or
to prevent nuisance.' (Wat.Code, § 13377.) Water Code
section .13374 provides that `[t]he term "waste discharge
requirements" as referred to in this division is the equivalent
of the term "permits" as used in the [Clean Water Act].' [T]
California subsequently obtained the required approval to
issue NPDES permits. [Citation.] Thus, the waste discharge
requirements issued by the regional water boards ordinarily
also serve as NPDES permits under federal law. (Wat.Code,
§ 13374.)" (Building Industry Assn. of San Diego County v.
State Water Resources Control Bd. (2004) 124 Cal.App.4th
866, 875, 22 Cal.Rptr.3d 128.)

*632 Applying this federal-statestatutory scheme, it appears
that throughout this entire process, the Cities of Burbank and
Los Angeles (Cities) were unable to have economic factors
considered because the Los Angeles Regional Water Quality
Control Board (Board)the body responsible to enforce the
statutory frameworkfailed to comply with its statutory
mandate.

***3.17 For example, as the trial court found, the Board did
not consider costs of compliance when it initially established
its basin plan, and hence the water quality standards. The
Board thus failed to abide by the statutory requirement set
forth in Water Code section 13241 in establishing its basin
plan. Moreover, the Cities claim that the initial narrative
standards were so vague as to make a serious economic
analysis impracticable. Because the Board does not allow the
Cities to raise their economic factors in the permit approval
stage, they are effectively precluded from doing so. As a
result, the Board appears to be playing a game of "gotcha"

7.:onlson Reuters.
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by allowing the Cities to raise economic considerations when

it is not practical, but precluding them when they have the

ability to do so.

Moreover, the Board acknowledges that it has neglected

other statutory provisions that might have provided an

additional opportunity to air these concerns. As set forth

above, pursuant to the CWA, "[t]he states were to revisit and,

if necessary, revise those initial standards at least once every

three yearsa process commonly known as triennial review.

[Citation.] Triennial reviews consist of public hearings in

which current water quality standards are examined to assure

that they 'protect the public health or welfare, enhance

the quality of water and serve the purposes' of the Act.

[Citation.] Additionally, the CWA **874 directs states to

consider a variety of competing policy concerns during these

reviews, including a waterway's 'use and value for public

water supplies, propagation of fish and wildlife, recreational

purposes, and agricultural, industrial, and other purposes.' "

(American Paper, supra, 996 F.2d at p. 349.)

According to the Cities, "[t]he last time that the narrative

water quality objective for toxicity contained in the Basin

Plan was reviewed and modified was 1994." The Board

does not deny this claim. Accordingly, the Board has failed

its duty to allow public discussionincluding economic

considerationsat the required intervals when making its

determination of proper water quality standards.

What is unclear is why this process should be viewed as

a contest. State and local agencies are presumably on the

same side. The costs will be paid by taxpayers and the Board

should have as much interest as any other agency in fiscally

responsible environmental solutions.

*633 Our decision today arguably allows the Board to

continue to shirk its statutory duties. The majority holds

that when read together, Water Code sections 13241, 13263,

and 13377 do not allow the Board to consider economic

factors when issuing NPDES permits to satisfy federal CWA

requirements. (Maj. opn., ante, 26 Cal.Rptr.3d at pp. 311-

312, 108 P.3d at pp. 869-870.) The majority then bifurcates

the issue when it orders the Court of Appeal "to remand

this matter to the trial court to decide whether any numeric

limitations, as described in the permits, are. 'more stringent'

than required under federal law and thus should have been

subject to 'economic considerations' by the Los Angeles

Regional Board before inclusion in thepermits." (Id. at p. 314,

108 P.3d at p. 871.)

The majority overlooks the feedback loop established by the

CWA, under which federal standards are linked to state-

established water quality standards, including narrative water

quality criteria. (See 33 U.S.C. § 1311(b)(1)(C); 40 C.F.R.

§ 122.44(d)(1) (2004).) Under the CWA, NPDES permit

requirements include the state narrative criteria, which are

incorporated into the Board's basin plan under the description

"no toxins in toxic amounts." As far as I can determine,

NPDES permits ***3.18 designed to achieve this narrative

criteria (as well as designated beneficial uses) will usually

implement the state's basin plan, while satisfying federal

requirements as well.

If federal water quality standards are typically identical

to state standards, it will be a rare instance that a state

exceeds its own requirements and economic factors are taken

into consideration. I In light of the Board's initial failure

to consider costs of compliance and its repeated failure

to conduct required triennial reviews, the result here is an

unseemly bureaucratic bait-and-switch that we should not

endorse. The likely outcome of the majority's decision is that

the Cities will be economically burdened to meet standards

imposed on them in a highly questionable manner. 2 In these

times of tight fiscal budgets, it is difficult to imagine imposing

additional financial burdens on municipalitieswithout at least

allowing them to present alternative views.

(But see In the. Matter of the Petition of City and

County of San Francisco, San Francisco Baykeeper et

al. (Order No. WQ 95-4, Sept. 21, 1995) 1995 WL

576920.)

2 Indeed, given the fact that "water quality standards" in

this case are composed of broadly worded components

(i.e., a narrative criteria and "designatedbeneficial uses

of the water body"), the Board possessed a high degree

of discretion in setting NPDES permit requirements.

Based on the Board's past performance, a proper
exercise of this discretion is uncertain.

Based on the facts of this case, our opinion today appears to

largely retain the status quo for the Board. If the Board can

actually demonstrate that only the precise limitations at issue

here, implemented in only one way, will achieve the desired

water standards, perhaps its obduracy is justified. That case

has yet to be made.

*634 Accordingly, I cannot conclude that the majority's

decision is wrong. The analysis **875 may provide

a reasonable accommodation of conflicting provisions.

VA!stlawNext i 2011 Thorn, original U.S. Saver nent Works, 10
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However, since the Board's actions "make me wanna holler

and throw up both my hands," 3 I write separately to set forth

my concerns and concur in the judgmentdubitante. 4

3 Marvin Gaye (1971) "Inner City Blues."

4 I am indebted to Judge Berzon for this useful term.
(See Credit Suisse First Boston Corp. v. Grunwald (9th
Cir.2005) 400 F.3d 1119 (conc. opn. of Berzon, J.).)

Parallel Citations

35 Ca1.4th 613, 108 P.3d 862, 60 ERC 1470, 35 Envtl. L. Rep.
20,071, 05 Cal. Daily Op. Serv. 2861, 2005 Daily Journal
D.A.R. 3870

End of Document
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CITY OF RICHMOND, Plaintiff and Appellant,
v.

COMMISSION ON STATE MANDATES,

Defendant and Respondent; DEPARTMENT OF
FINANCE, Real Party in Interest and Respondent.

No. Co26835
Court of Appeal, Third District, California.

May 28, 1998.

SUMMARY

A city filed an administrative mandamus actionagainst the
Commission on State Mandates, seeking a determination
that an amendment to Lab. Code, § 4707, making local
safety members of the Public Employees' Retirement System
(PERS) eligible for both PERS and workers' compensation
death benefits, was a state mandate to which the city was
entitled to reimbursement under Cal. Const., art. XIII B, § 6,
which applies when a state law establishes a new program
or higher level of service payable by local governments.
The amendment eliminated local safety members of PERS
from the coordination provisions for death benefits payable
under workers' compensation and under PERS, whereby
survivors of a local safety member of PERS who are killed
in the line of duty receive both a death benefit under
workers' compensation and a special death benefit under
PERS, instead of only the latter. The trial court denied the
petition, finding that the amendment created an increased cost
but not an increased level of service by local governments.
(Superior Court of Sacramento County, No. 96CS03417,
James Timothy Ford, Judge.)

The Court of Appeal affirmed. The court held that although
the amendment increased the cost of providing services,
that could not be equated with requiring an increased level
of service, and did not constitute a new program. Neither
did the amendment impose a unique requirement on local
governments that was not applicable to all residents and
entities within the state. The amendment merely made
the workers' compensation death benefit requirements as
applicable to local governments as they are to private
employers. Local entities are not entitled to reimbursement

for all increased costs mandated by state law, but only those
costs resulting from a new program or an increased level of
service imposed upon them by the state. Although a law is
addressed only to local governments and imposes new costs
on them, it may still not be a reimbursable state mandate.
The court also held that assembly bill analyses stating that the
amendment was a reimbursable_ state_mandate (Cal. Coast.,
art. XIII B, § 6), were irrelevant to the issue. The Legislature
has entrusted the determination of what constitutes a state
mandate to the Commission on State Mandates, subject to
judicial review, and has provided that the initial determination
by Legislative Counsel is not binding on the commission.
(Opinion by Morrison, J., with Puglia, P. J., and Nicholson,
J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Administrative Law § 138-- Judicial Review and Relief-
Appellate Court-- Standard--Decision of Commission on
State Mandates.

Under Gov. Code, § 17559, a proceeding to set aside
a decision of the Commission on State Mandates on
a claim may be commenced on the ground that the
commission's decision was not supported by substantial
evidence. Where the scope of review in the trial court
is whether the administrative decision is supported by
substantial evidence, review on appeal is generally the same.
However, the appellate court independently reviews the
superior court's legal conclusions as to the meaning and effect
of constitutional and statutory provisions. The question of
whether a law is a state-mandated program or a higher level
of service under Cal. Const., art. XIII B, § 6, is a question of
law that is reviewed de novo.

(2a, 2b, 2c) State of California § 11--Fiscal Matters-
Reimbursement for State Mandates--Workers' Compensation
Death Benefits Payable to Local Safety Members.
An amendment to Lab. Code, § 4707, to eliminate local
safety members of the Public Employees' Retirement System
(PERS) from the coordination provisions for death benefits
payable under workers' compensation and under PERS,.-
whereby the survivors of a local safety member of PERS
who is killed in the line of duty receive both a death benefit
under workers' compensation and a special death benefit
under PERS, instead of only the latter, did not mandate a
new program or higher level of service on local governments,
requiring a subvention of funds to reimburse the local
government under Cal. Const., art. )(III B, § 6. Although
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the amendment increased the cost of providing services, that

could not be equated with requiring an increased level of

service, and did not constitute a new program. Neitherdid it

impose a unique requirement on local governments that was

not applicable to all residents and entities within the state. The

amendment merely made the workers' compensation death

benefit requirements as applicable to local govermnents as

they are to private employers.

(3a, 3b) State of California § 11--Fiscal Matters- -

Reimbursement for State Mandates--Purpose.
Cal. Const., art. XIII B, § 6, which requires a subvention

of funds to reimburse local governments when a state law

mandates a new program or higher level of service on local

governments, was intended to require reimbursement to local

agencies for the costs involved in carrying out functions

peculiar to government, not for expenses incurred by local

agencies as an incidental impact of laws that apply generally

to all state residents and entities. Although a law is addressed

only to local governments and imposes new costs on them, it

may still not be a reimbursable state mandate.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) Taxation,

§ 123A.]

(4) Statutes § 43Construction--Aids--Legislative
AnalysisReimbursement for State Mandates--Legislative

Intent.
Assembly bill analyses of an amendment to Lab. Code, §

4707, making local safety members of the Public Employees'

Retirement System (PERS) eligible for both PERS and

workers' compensation death benefits, stating that it was a
reimbursable state mandate (Cal. Const., art. XIII B, § 6),

were irrelevant to the issue. The Legislature has entrusted

the determination of what constitutes a state mandate to the

Commission on State Mandates, subject to judicial review

(Gov. Code, §§ 17500, 17559) and has provided that the

initial determination by legislative counsel is not binding on

the ,commission (Gov. Code, § 17575).
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MORRISON, J.

Chapter 478 of the Statutes of 1989 (chapter 478) amended
Labor Code section 4707 to eliminate local safety members

of the Public Employees' Retirement System (PERS) from
the coordination provisions for death benefits payable under
workers' compensation and under PERS. As a result, the
survivors of a local safety member of PERS who is killed in
the line of duty receives both a death benefit under workers'
compensation and a special death benefit under PERS, instead

of only the latter. This proceeding presents the question
whether chapter 478 mandates a new program or higher level

of service on local governments, requiring a subvention of

funds to reimburse the local government under article XIII
B section 6 of the California Constitution. We conclude that

chapter 478 is not a state mandate requiring reimbursement

and affirm the judgment.

Factual and Procedural Background

The workers' compensation system provides for death
benefits payable to the deceased employee's survivors. (Lab.
Code, § 4700 et seq.) There are also preretirement death
benefits under PERS. (Gov. Code, § 21530 et seq.) There
is a special death benefit under PERS if the death was
industrial and the deceased was a patrol, state peace officer/
firefighter, state safety officer, state industrial, or local safety

member. (Gov. Code, § 21537.) Labor Code section 4707
provides a coordination or offset for workers' compensation
death benefits when the special death benefit under PERS
is payable. In such cases, no workers' compensation death
benefit, other than burial expenses, is payable, except that
if the PERS special death benefit is less than the workers'
compensation death benefit, the difference is paid as a
workers' compensation death benefit. The total death benefit

is equal to the greater of the PERS special death benefit or
the workers' compensation benefit, not the combination of the

two death benefits.
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Commission and the Department of Finance, as real parties
in interest, responded. The court denied the petition, finding
chapter 478 created an increased cost but not an increased
level of service by local governments.

Prior to 1989, Labor Code section 4707 provided in part:
"No benefits, except reasonable expenses of burial ... shall

be awarded under this division on account of the death of
an employee who is a member of the Public Employees'
Retirement System unless it shall be determined that a special
death benefit ... will not be paid by the Public Employees'
Retirement System to the widow or children under 18 years
of age, of the deceased, on account of said death, but if the
total death allowance paid to said widow and children shall
be less than the benefit otherwise payable under this division

such widow and children shall be entitled, under this division,

to the difference." (Stats. 1977, ch. 468, § 4, pp. 1528-1529.)
*1194

Chapter 478 amended Labor Code section 4707 to make
technical changes, to provide the death benefit is payable to
the surviving spouse rather than to the, widow, and to add
subdivision (b). Subdivision (b) of Labor Code section 4707
reads: "The limitation prescribed by subdivision (a) shall
not apply to local safety members of the Public Employees'
Retirement System." (Stats. 1989, ch. 478, § 1, p. 1689.)

In 1992, David Haynes, a police officer for the City of
Richmond (Richmond), was killed in the line of duty. Officer
Haynes was, a local safety member of PERS.. His wife and
children received the PERS special death benefit; they also
received a death benefit under workers' compensation.

Richmond filed a test claim with the Commission on
State Mandates (the Commission), contending chapter 478

created a state-mandated local cost. 1 Richmond sought
reimbursement of the cost of the workers' compensation
death benefit, estimated to be $295,432. As part of its test
claim, Richmond included legislative history of chapter 478,
purporting to show a legislative intent to create a reimbursable
state mandate.

The Commission denied the test claim. It found that chapter
478 dealt with workers' compensation benefits and case law
held that workers' compensation laws are laws of general
application and not subject to section 6 of article )(III B of
the California Constitution. It noted the legislative history
containing analyses that chapter 478 was a state mandate had
been prepared before the issuance of City of Sacramento v.
State of California (1990) 50 Ca1.3d 51 [266 Cal.Rptr. 139,
785 P.2d 522].

Richmond filed a petition for a writ of administrative mandate

under Code of Civil Procedure section 1094.5, seeking to
compel the Commission to approve its claim. Both the

Discussion

I

(1) Under Government Code section 17559, a proceeding
to set aside the Commission's decision on a claim may be
commenced on the ground that the Commission's decision
is not supported by substantial evidence. Where *1195 the
scope of review in the trial court is whether the administrative

decision is supported by substantial evidence, our review
on appeal is generally the same. (County of Los Angeles
v. Commission on State Mandates (1995) 32 Cal.App.4th
805, 814 [38 Cal.Rptr.2d 304].) However, we independently
review the superior court's legal conclusions as to the meaning

and effect of constitutional and statutory provisions. (City of
San Jose v. State of California (1996) 45 Cal.App.4th 1802,
1810 [53 Cal.Rptr.2d 521].) The question of whether chapter
478 is a state-mandated program or higher level of service
under article XIII B, section 6 of the California Constitution
is a question of law we review de novo. (45 Cal.App.4th at
p. 1810.)

With certain exceptions not relevant here, "Whenever the
Legislature or any state agency mandates a new program or
higher level of service on any local government, the state
shall provide a subvention of funds to reimburse such local
government for the costs of such program or increased level
of service ...." (Cal. Const. art. XIII B, § 6, (hereafter referred
to as section 6).)

In County of Los Angeles v. State of California (1987) 43
Ca1.3d 46 [233 Cal.Rptr. 38, 729 P.2d 202], the Supreme
Court considered whether laws increasing the amount
employers, including local governments, had to pay in certain
workers' compensation benefits were a reimbursable "higher
level of service" under section 6. The court looked to the
intent of the voters in adopting the constitutional provision
by initiative. (43 Ca1.3d at p. 56.) Noting that the phrase
"higher level of service" is meaningless alone, the court
found it must be read in conjunction with the phrase "new'
program." The court concluded, "that the drafters and the
electorate had in mind the commonly understood meanings of

the term-programs that carry out the governmental function
of providing services to the public, or laws which, to
implement a state policy, impose unique requirements on

S. Govern
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local governments and do not apply generally to all residents

and entities in the state." (Ibid.)

(2a) Richmond contends chapter 478 meets both tests to
qualify as a program under section 6. Richmond contends
increased death benefits are provided to generate a higher
quality of local safety officers and thus provide the public
with a higher level of service. Richmond argues that
providing increased death benefits to local safety workers is
analogous to providing protective clothing and equipment for
fire fighters. In Carmel Valley Fire Protection Dist. v. State
of California (1987) 190 Cal.App.3d 521 [234 Cal.Rptr. 795],

executive orders requiring updated protective clothing and
equipment for firefighters were found to be reimbursable state

mandates under section 6. The executive orders applied only
to fire protection, a peculiarly governmental function. The
court noted that police and fire *1196 protection are two of
the most essential and basic functions of local government.
(190 Cal.App.3d at p. 537.) Richmond urges that since
chapter 478 applies only to local safety members, it is also
a' state mandate directed to a peculiarly local governmental

function.
In Carmel Valley Fire Protection Dist. v. State of California,
supra, 190 Cal.App.3d 521, the executive order required
updated equipment for the fighting of fires. The use of this
equipment would result in more effective fire protection
and thus would provide a higher level of service to the
public. Here chapter 478 addresses death benefits, not the
equipment used by local safety members. Increasing the cost
of providing services cannot be equated with requiring an
increased level of service under a section 6 analysis. A higher

cost to the local government for compensating its employees
is not the same as a higher cost of providing services to
the public. (City of Anaheim v. State of California (1987)
189 Cal.App.3d 1478, 1484 [235 Cal.Rptr. 101] [temporary
increase in PERS benefit to retired employees which
resulted in higher contribution rate by local government
was not a program or service under section 6].) In County
of Los Angeles v. State of California, supra, 43 Ca1.3d
46, the increase in certain workers' compensation benefits
resulted in an increase in the cost to local governments of
providing services. Nonetheless, the Supreme Court found
no "higher level of service" under section 6. Similarly, a
new requirement for mandatory unemployment insurance
for local government employees, an increase in the cost of
providing services, was not a "new program" or "higher level

of service" in City of Sacramento v. State of California, supra,
50 Ca1.3d 51, 66-70. Chapter 478 fails to meet the first test of

a "program" under section 6.

Richmond urges chapter 478 meets the second test of
a program under section 6 because it imposed a unique
requirement on local governments that was not applicable
to all residents and entities within the state. (County of
Los Angeles v. State of California, supra, 43 Ca1.3d 46,
56.) Richmond argues that only local governments have
"local safety members" and chapter 478 required double
death benefits, both PERS and workers' compensation, for
this specific group of employees. By requiring double death
benefits for local safety members, chapter 478 imposed a
unique requirement on local government.

The Commission takes a different view of chapter 478.
First, it argues that chapter 478 addresses an aspect of
workers' compensation law, which, under County of Los
Angeles v. State of California, supra, 43 Ca1.3d 46, is a
law of general application to which section 6 does not
apply. The Commission argues chapter 478 imposes no
unique requirement it merely *1197 eliminates the previous
exemption from providing workers' compensation death
benefits to local safety members. As such, chapter 478 simply
puts local government employers on the same footing as all
other nonexempt employers, requiring that they provide the
workers' compensation death benefit. That chapter 478 affects
only local government does not compel the conclusion that
it imposes a unique requirement on local government. The
Commission contends Richmond's view of chapter 478 is too

narrow; the law must be considered in its broader context
While Richmond's argument has surface appeal, we conclude
the Commission's view is the correct one. Section 6 was
designed to prevent the state from forcing programs on local
government. (3a) "[T]he intent underlying section 6 was
to require reimbursement to local agencies for the costs
involved in carrying out functions peculiar to government,
not for expenses incurred by local agencies as an incidental
impact of laws that apply generally to all state reSideMs
and entities. Laws of general application are not passed by
the Legislature to 'force' programs on localities." (County of
Los Angeles v. State of California, supra, 43 Ca1.3d at pp.
56-57.) "The goals of article XIII B, of which section 6 is
a part, were to protect residents from excessive taxation and
government spending. [Citation.] Section 6 had the additional

purpose of precluding a shift of financial responsibility for
carrying out governmental functions from the state to local
agencies which had had their taxing powers restricted by the
enactment of article XIII A in the preceding year and were ill
equipped to take responsibility for any new programs. Neither

of these goals is frustrated by requiring local agencies to
provide the same protections to their employees as do private
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employers. Bearing the costs of salaries, unemployment
insurance, and workers' compensation coverage-costs which
all employers must bear-neither threatens excessive taxation
or governmental spending, nor shifts from the states to a local
agency the expense of providing governmental services. " (Id.
at p. 61.)

Although a law is addressed only to local governments
and imposes new costs on them, it may still not be a
reimbursable state mandate. In City of Sacramento v. State
of California, supra, 50 Ca1.3d 51, the Legislature enacted
a statute requiring local governments to participate in the
state's unemployment insurance system on behalf of their
employees. Local entities made a claim for reimbursement.
First, the Supreme Court found that like an increase in
workers' compensation benefits, a requirement to provide
unemployment insurance did not compel new or increased
"service to the public" at the local level. (Id. at pp. 66-67.) The
court next addressed whether the new law imposed a unique
requirement on local governments.

"Here, the issue is whether costs unrelated to the provision
of public services are nonetheless reimbursable costs of
government, because they are *1198 imposed on local
governments 'unique[ly]; and not merely as an incident of
compliance with general laws. State and local governments,
and nonprofit corporations, had previously enjoyed a
special exemption from requirements imposed on most
other employers in the state and nation. Chapter 2/78
merely eliminated the exemption and made these previously
exempted entities subject to the general rule. By doing so,
it may have imposed a requirement 'new' to local agencies,
but that requirement was not 'unique.' [J] The distinction
proposed by plaintiffs would have an anomalous result. The
state could avoid subvention under County of Los Angeles
standards by imposing new obligations on the public and
private sectors at the same time. However, if it chose to
proceed by stages, extending such obligations first to private
entities, and only later to local governments, it would have to
pay. This was not the intent of our recent decision." (City of
Sacramento v. State of California, supra, 50 Ca1.3d 51, 68-69,
italics in original.)

Richmond argues that Labor Code section 4707, prior
to chapter 478, was not an exemption from workers'
compensation, relying on Jones v. Kaiser Industries Corp.
(1987) 43 Ca1.3d 552 [237 Cal.Rptr. 568, 737 P.2d 771].
In Jones, the plaintiff, a city police officer, was killed in
.a traffic accident while on duty. His survivors brought suit
against the city, contending it has created and maintained a
dangerous condition at the intersection where the accident

occurred. Plaintiffs argued their suit was not barred by the
exclusivity provisions of workers' compensation because
they did not receive a workers' compensation death benefit
under Labor Code section 4707. The court rejected this
argument. First, plaintiffs did receive a benefit under workers'
compensation in the form of burial expenses. Further, Labor
Code_section 4707_was designed-not-to exclude plaintiffs-from
receiving workers' compensation benefits, but to assure they
received the maximum benefit under either PERS or workers'
compensation. (43 Ca1.3d at p. 558.)

Under Jones v. Kaiser Industries Corp., supra, 43 Ca1.3d
552, one receiving` a special death benefit under PERS
rather than the workers' compensation death benefit is not
considered exempt from workers' compensation for purposes
of its exclusivity provisions, precluding a suit against the
employer for negligence. This conclusion does not affect the
analysis that chapter 478, by removing the offset provisions
for employers of local safety members, merely makes local
governments "indistinguishable in this respect from private
employers." (County of Los Angeles v. State of California,
supra, 43 Ca1.3d at p. 58.)

(2b) Richmond's error is in viewing chapter 478 from the
perspective of what the final result is, rather than from the
perspective of what the law mandates. ( 3b) "We recognize
that, as is made indisputably clear from *1.199 the language
of the constitutional provision, local entities are not entitled
to reimbursement for all increased costs mandated by state
law, but only those costs resulting from a new program or
an increased level of service imposed upon them by the
state." (Lucia Mar Unified School Dist. v. Honig (1988) 44
Ca1.3d 830, 835 [244 Cal.Rptr. 677, 750 P.2d 318].) ( 2t)
While the result of chapter 478 is that local safety members
of PERS now are eligible for two death benefits and local
governments will have to fund the workers' compensation
benefit, chapter 478 does not mandate double death benefits.
Instead, it merely eliminates the offset provisions of Labor
Code section 4707. In this regard, the law makes the workers'
compensation death benefit requirements as applicable to
local governments as they are to private employers. It imposes
no "unique requirement" on local governments.

Further, the view that the Legislature was proceeding by
stages in enacting chapter 478 finds support in the history of
the nearly identical predecessor to chapter 478, Assembly Bill
No. 1097 (1987-1988 Reg. Sess.). Assembly Bill No. 1097
was passed in 1988, but was vetoed by the Governor. While
the fmal version of Assembly Bill No. 1097 was virtually
identical to chapter 478 in adding subdivision (b) to Labor
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Code section 4707 (Assem. Bill No. 1097 (1987-1988 Reg.
Sess.) as amended Mar. 22, 1988), the bill was very different

when it began. The initial version of Assembly Bill No. 1097

repealed Labor Code section 4707 in its entirety. (Assem. Bill

No. 1097 (1987-1988 Reg. Sess.) introduced Mar. 2, 1987.)

The next version made Labor Code section 4707 applicable
only to state members of PERS. (Assem. Bill No. 1097
(1987-1988 Reg. Sess.) as amended June 15, 1987.) The final

version left Labor Code section 4707 applicable to all but
local safety members of PERS.

II

(4) As part of its test claim, Richmond included portions of
the legislative history of chapter 478 to show the Legislature

intended to create a state mandate. This history includes
numerous bill analyses by legislative committees that state

the bill creates a state-mandated local program.

Government Code section 17575 requires the Legislative
Counsel to determine if a bill mandates a new program or
higher level of service under section 6. If the Legislative
Counsel determines the bill will mandate a new program or
higher level of service under section 6, the bill must contain

a section specifying that reimbursement shall be made from

the state mandate fund, that there is no mandate, or that the

mandate is being disclaimed. (Gov. Code, § 17579.) The
Legislative Counsel found that chapter 478 imposed *1200 a
state-mandated local program. The enacted statute provided:
"Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this

act contains costs mandated by the state, reimbursement to

local agencies and school districts for those costs shall be
made pursuant to Part 7 (commencing with Section 17500) of

Division 4 of Title 2 of the Government Code. If the statewide

cost of the claim for reimbursement does not exceed one

million dollars ($1,000,000), reimbursement shall be made
from the State Mandates Claims Fund." (Stats. 1989, ch. 478,

§ 2, p. 1689.)

One analysis concluded this language was technically

deficient because it does not contain a specific

acknowledgment that the bill is a state mandate.

Reimbursement could not be made until the Commission held

a hearing on a test claim. The analysis concluded it "should

not be a serious problem because the information provided

in this analysis could also be provided to the Commission
on State Mandates if any local agency submits a claim for

reimbursement to that Commission."

Another analysis suggested including an appropriation to
avoid the necessity of the Commission having to determine
that the bill was a mandate.

Richmond argues this legislative history shows the

Legislature intended chapter 478 to be a state mandate and

that it should be considered in making that determination.
Amici curiae submitted a brief urging that case law holding
that legislative history is irrelevant to the issue of whether
there is a state-mandated new program or higher level' of

service under section 6 is wrongly decided. 2 Amici curiae

argue that the intent of the Legislature should control.

They further note that the legislative history of chapter 478
shows that the initial opposition of the League of California
Cities was dropped after the bill was amended to ensure
reimbursement, and that the Governor signed the bill after
he had vetoed a similar one that was not considered a state
mandate. Amici curiae argue that to ignore the widespread
understanding that the bill created a state mandate would
undermine the legislative process.

In County of Los Angeles v. Commission on State Mandates,

supra, 32 Cal.App.4th 805, plaintiff sought reimbursement

for costs incurred under Penal Code section 987.9 for
providing certain services to indigent criminal defendants.
Plaintiff argued the Legislature's initial appropriation of funds

to cover the costs incurred under Penal Code section 987.9

was a final and *1201 unchallengeable determination that

section 987.9 constituted a state mandate. The court rejected
this argument. "The findings of the Legislature as to whether
section 987.9 constitutes a state mandate are irrelevant." (32

Cal.App.4th at p. 818.)
The court, relying on Kinlaw v. State of California (1991)
54 Ca1.3d 326 [285 Cal.Rptr. 66, 814 P.2d 1308], found
the Legislature had created a comprehensive and exclusive
procedure for implementing and enforcing section 6. (County

of Los Angeles v. Commission on State Mandates, supra,
32 Cal.App.4th at pp. 818-819.) This procedure is set forth
in Goverment Code section 17500 et seq. "[T]he statutory
scheme contemplates that the Commission, as a quasi-judicial

body, has the sole and exclusive authority to adjudicate
whether a state mandate exists. Thus, any legislative findings
are irrelevant to the issue of whether a state mandate

exists, and the Commission properly determined that no state

mandate existed." (32 Cal.App.4th at p. 819.)

In City of San Jose v. State of California, supra, 45
Cal.App.4th 1802, 1817-1818, the court relied upon County

of Los Angeles v. Commission on State Mandates, supra,
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32 Cal.App.4th 805, in rejecting the argument that the
determination by Legislative Counsel that a bill imposed a
state mandate was entitled to deference.

Amici curiae contend these cases are wrong because they
ignore the cardinal rules of statutory construction that courts

--must construe statutes to conform-to-the-purpose and-intent
of lawmakers and that the intent of the Legislature should be
ascertained to effectuate the purpose of the law.

Amici curiae are correct that " 'the objective of statutory
interpretation is to ascertain and effectuate legislative
intent.' [Citation.]" (Trope v. Katz (1995) 11 Ca1.4th 274,
280 [45 Cal.Rptr.2d 241, 902 P.2d 259].) Where such intent
is not clear from the language of the statute, we may
resort to extrinsic aids, including legislative history. (People
v. Coronado (1995) 12 Ca1.4th 145, 151 [48 Cal.Rptr.2d
77, 906 P.2d 1232].) Here, however, the issue is not the
interpretation of Labor Code section 4707. The parties agree
it requires that the survivors of local safety Members killed
due to an industrial injury receive both the special death
benefit under PERS and the workers' compensation death
benefit. Rather, the issue is whether section 6 requires
reimbursement for the costs incurred by local governments

under chapter 478. The Legislature has entrusted that
determination to the Commission, subject to judicial review.
(Gov. Code, §§ 17500, 17559.) It has provided that the initial

determination by Legislative Counsel is not binding on the
Commission. (Id., § 17575.) Indeed, the language of chapter
478 recognizes that the determination of whether the bill is
a-state-mandate-lies with 1202 the Commission. It-reads,
"if the Commission on State Mandates determines that this
act contains costs mandated by the state, ..." (Stats. 1989, ch.
478, § 2, p. 1689, italics added.) While the legislative history

of chapter 478 may evince the understanding or belief of the
Legislature that chapter 478 created a state mandate, such
understanding or belief is irrelevant to the issue of whether a
state mandate exists. (County of Los Angeles v. Commission
on State Mandates, supra, 32 Cal.App.4th 805, 819.)

Disposition

The judgment is affinned.

Puglia, P. J., and Nicholson, J., concurred.

Appellant's petition for review by the Supreme Court was
denied August 19, 1998. *1203

Footnotes
1 " 'Test claim' means the first claim filed with the commission alleging that a particular statute or executive order imposes costs

mandated by the state." (Gov. Code, § 17521.)
2 The California State Association of Counties, and the Cities of Carlsbad, Cudahy, Montebello, Monterey, Redlands, San Luis Obispo

and San Pablo filed an amici curiae brief in support of Richmond.
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59 Cal.App.4th 382, 69 Cal.Rptr.2d 231, 97 Cal.
Daily Op. Serv. 8821, 97 Daily Journal D.A.R. 14,255

KATHLEEN CONNELL, as

Contralleretc-.-et a.1Petitioners
v.

THE SUPERIOR COURT OF SACRAMENTO

COUNTY, Respondent; SANTA MARGARITA

WATER DISTRICT et al., Real Parties in Interest.

No. Co24295
Court of Appeal, Third District, California.

Nov. 20, 1997.

SUMMARY

Several Water districts brought mandamus proceedings
against the State Controller to enforce a State Board of
Control decision that a statewide regulatory amendment,
which increases the level of purity required when reclaimed
wastewater is used for certain types of irrigation, constitutes a
state-mandated program for which water districts are entitled
to reimbursement from the state. The trial court entered a
judgment that the state mandate was a program for which
reimbursement was due, and it directed the Controller to
determine the amounts of reimbursement. (Superior Court of
Sacramento County, Nos. CV347181, CV357155, CV357156

and CV357950, James Timothy Ford, Judge.)

The Court of Appeal ordered issuance of a writ of mandate
directing the trial court to vacate its judgment and enter a
new judgment denying the petitions for a writ of mandate.
The court held that because the judgment plainly left matters
undecided, the judgment was interlocutory and therefore
was not appealable; however, the court treated the appeal
as a writ petition. On the merits, the court held that the
public interest exception to the doctrine of administrative
collateral estoppel precluded application of the doctrine to
the legal issues raised by defendant. The issues presented
were not limited to the validity of any finally adjudicated
individual claim, but encompassed the question of subvention

obligations in general under the regulatory amendment of
wastewater purification standards. The court further held that
even if the amendment constitutes a new program for state-
mandated costs purposes, the costs are not reimbursable,
since the water districts have the authority to levy fees to
pay for the program (Wat. Code, § 35470). Rev. & Tax.

Code, former § 2253.2 (now Gov. Code, § 17556), provides
that the board shall not find a reimbursable cost if the local
agency has the "authority," i.e., the right or power, to levy
service charges, fees, or assessments sufficient to pay for
the mandated program. The plain language of the statute
precludes a construction of "authority" to mean a practical
ability-in light-of surrounding economic circumstances !The
court also held that the public interest exception to the
doctrine of administrative collateral estoppel permitted the
Controller to raise that issue in the trial court. (Opinion by
Sims, J., with Puglia, P. J., and Nicholson, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(I a, lb) Appellate Review § 17--Decisions Appealable- -
Final Judgment-- Necessity For Further Orders.
A judgment entered in litigation to determine whether a
statewide regulatory amendment, which increases the level of
purity required when reclaimed wastewater is used for certain
types of irrigation, constitutes a state-mandated program for
which water districts are entitled to reimbursement from the
state, was not a final judgment and thus was not appealable.
The challenging parties' petition sought an order directing the
State Controller to issue a warrant and the State Treasurer
to pay a warrant, but the judgment merely ordered the
Controller to determine amounts without disposing of those
matters. The record reflected the trial court's recognition that
it could not order issuance or payment of warrants unless
it determined appropriated funds for such expenditures were
reasonably available in the state budget, but the necessary
evidentiary hearing on that issue was not held. Because the
judgment plainly left matters undecided, the judgment was
interlocutory and therefore not appealable.

(2) Appellate Review § 10--Jurisdiction--Appealable
Judgment.
An appealable judgment or order is a jurisdictional
prerequisite to an appeal.

[See 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, §§
13-14.]

(3) Appellate Review § 17--Decisions Appealable- -
Interlocutory Judgment.

An interlocutory judgment is not appealable; generally, a
judgment is interlocutory if anything further in the nature of
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judicial action on the part of the trial court is essential to a
final determination of the rights of the parties.

(4) Mandamus and Prohibition § 44--Mandamus--To
Courts--Appeal--Scope of Review.
In reviewing a trial court's ruling on a petition for a writ
of mandate, the appellate court is ordinarily confined to an
inquiry as to whether the findings and judgment of the trial
court are supported by substantial evidence. However, where
the facts are undisputed and the issues present questions of
law, the appellate court is not bound by the trial court's
decision but may make its own determination.

(5) Judgments § 81--Res Judicata--Administrative

Collateral Estoppel-,- Public Interest Exception--Board of
Control Decision.
In litigation by several water districts against the State
Controller to enforce a State Board of Control decision that a
statewide regulatory amendment, which increases the level of

purity required when reclaimed wastewater is used for certain

types of irrigation, constitutes a state-mandated program for
which water districts are entitled to reimbursement from
the state, the public interest exception to the doctrine of
administrative collateral estoppel precluded application. of
the doctrine to the legal issues raised by defendant. The
issues presented were not limited to the validity of any
finally adjudicated individual claim, but encompassed the
question of subvention obligations in general under the
regulatory amendment of wastewater purification standards.
If the board's decision was wrong but unimpeachable,
taxpayers statewide would suffer unjustly the consequences
of a continuing obligation to fund the costs of local water
districts.

[See 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment, §
339.]

(6a, 6b) State of California § 11--Fiscal Matters- -

Reimbursement for State-mandated Costs--Standards for
Reclaimed Wastewater--Authority of Water Districts to Levy

Fees.

Even if a statewide regulatory amendment, which increases
the level of purity required when reclaimed wastewater
is used for certain types of irrigation, constitutes a new
program for state-mandated costs purposes, the costs are not
reimbursable, since the water districts have the authority to
levy fees to pay for the program (Wat. Code, § 35470).

Rev. & Tax. Code, former § 2253.2 (now Gov. Code, §
17556), provides that the Board of Control shall not find
a reimbursable cost if the local agency has the "authority,"
i.e., the right or power, to levy service charges, fees, or
assessments sufficient to pay for the mandated program. The
plLn language of the statute precludes a construction of
"authority" to mean a practical ability in light of surrounding

economic circumstances.

(7) Statutes § 29--Construction--Language--Legislative
Intent.
In construing statutes, a court's primary task is to determine
the lawmakers' intent. To determine intent, the court looks
first to the words themselves. If the language is clear and
unambiguous there is no need for construction, nor is it
necessary to resort to indicia of the intent of the Legislature.

(8) Judgments § 81--Res Judicata--Administrative
Collateral Estoppel-- Public Interest Exception--Legal Issue.
In litigation by several water districts against the State
Controller to enforce a State Board of Control decision that a
statewide regulatory amendment, which increases the level of

purity required when reclaimed wastewater is used for certain

types of irrigation, constitutes a state-mandated program for
which water districts are entitled to reimbursement from
the state, the public interest exception to the doctrine of
administrative collateral estoppel permitted defendant to raise

the purely legal issue that Rev. & Tax. Code, former § 2253.2

(now Gov. Code, § 17556), precluded reimbursement. The
statute provides that the Board of Control shall not find a
reimbursable cost if the local agency has the "authority,"
i.e., the right or power, to levy service charges, fees, or
assessments sufficient to pay for the mandated program, and
plaintiffs have such authority. The board's finding to the
contrary was thus not binding.

COUNSEL

Daniel E. Lungren, Attorney General, Floyd D. Shimomura,
Assistant Attorney General, Linda A. Cabatic and Susan R.
Oie, Deputy Attorneys General, for Petitioners.

No appearance for Respondent.
James A. Curtis for Real Parties in Interest.

SIMS, J.

This case involves a dispute as to whether a statewide
regulatory amendment, increasing the level of purity required

when reclaimed wastewater is used for certain types of

flea © 2011 Reuters claim to uric U.S. Government ks,
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irrigation, constitutes a state-mandated program for which
water districts are entitled to reimbursement from the state.

(Cal. Const., art. XIII B, § 6 (hereafter, section 6);1 Gov.
Code, § 17500 et seq.; former Rev. & Tax. Code, § 2201
et seq.) The State Controller and State Treasurer appeal
from a trial court judgment granting *386 petitions for
writ of mandate brought by Santa_Margarita_ Water District
(SMWD), Marin Municipal Water District, Irvine Ranch
Water District and Santa Clara Valley Water District (the
Districts), seeking to enforce a State Board of Control (the
Board) decision which found the regulatory amendment

constituted a reimbursable state mandate. 2 Appellants
contend the trial court erred because (1) the amendment did
not constitute a new program or higher level of service in
an existing program; (2) the Districts' claim was abolished
when the statutory basis for their claim-former Revenue and
Taxation Code section 2207-was repealed before their rights
were reduced to final judgment, and (3) the Districts' authority
to levy fees to pay for the increased costs defeats their
claim of a reimbursable mandate. Appellants also challenge
the trial court's determination that they were collaterally
estopped from challenging the Board's decision (finding a
reimbursable state mandate) by their failure timely to seek
judicial review of the administrative decision. We shall
conclude the Districts' authority to levy fees defeats their
claim of a reimbursable mandate, and appellants are not
collaterally estopped from raising this matter. We therefore
need not address the other contentions. Treating this appeal
from a nonappealable judgment as an extraordinary writ
petition, we shall direct the trial court to vacate its judgment
and enter a new judgment denying the Districts' petitions.

Factual and Procedural Background

also planned to provide reclaimed water for irrigation,
potentially to 2,173 acres of land.

In February 1977, the Water Control Board issued SMWD a
permit for operation of a reclamation system-the Oso Creek
facility. The permit required SMWD to comply with all
applicable wastewater reclamation regulations then in effect

In 1975, the State Department of Health Services
(DHS) adopted regulations (Cal. Code Regs., tit. 22, §§
60301-60357) implementing Water Code section 13521,
which provides: "The State Department of Health Services
shall establish uniform statewide recycling criteria for each
varying type of use of recycled water where the use involves

the protection of public health." Section 60313 3 of title 22
of the California Code of Regulations prescribed the level of
purity required for reclaimed water to be used for landscape
irrigation. *387
In May 1976, SMWD adopted a plan to develop a wastewater
reclamation system. In August 1976, SMWD filed an
application with the responsible regional water quality control
board (Water Control Board) for a permit to discharge
wastewater from the proposed reclamation system. SMWD

In late 1977, SMWD learned DHS might be considering
modifications to the California Code of Regulations, title 22,
regulations.

In August 1978, SMWD completed construction of the Oso
Creek facility, at a cost of $17 million

In September 1978, DHS amended the regulations. The
amendment to California Code of Regulations, title 22,
section 60313 4 increased the level of purity required before
reclaimed wastewater could be used for the irrigation of
parks, playgrounds and school yards. It is this amendment
which allegedly constituted a state-mandated cost. SMWD
modified its facility to comply with the amended regulations,
completing the modifications in 1983. *388

On October 1, 1982, SMWD filed a "test claim" 5 with the
Board, alleging the regulatory amendmentrelating to the use
of reclaimed wastewater constituted a new program or higher
level of service. The test claim was made pursuant to former

Revenue and Taxation Code section 2231, 6 which required
reimbursement to local agencies for costs mandated by the

state (see now Gov. Code, § 17561 7 ), and former Revenue

and Taxation Code section 2207, subdivisions (a) and (b) 8
defining "costs mandated by the state." (See now Gov. Code,

§ 17514.9 ) The test claim also cited section 6 (fn. 1, ante).
*389

On July 28, 1983, the Board determined the amended
regulations imposed state mandated costs. In so doing, the
Board rejected the position of state agencies seeking denial of
the claim on the ground that local agencies are not mandated
to use reclaimed water and because, if local agencies do
choose to use it, they can recover the cost in charges made to
purchasers of the water.

On January 19, 1984, the Board adopted "Parameters and
Guidelines" establishing criteria for payment of claims to
water districts pursuant to this mandate. (Former Rev. & Tax.
Code, § 2253.2; Stats. 1982, ch. 734, § 10, pp. 2916-2917;
Gov. Code, § 17557.)
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On May 31, 1984, the Board amended its Parameters and

Guidelines to provide for reimbursement of SMWD's cost of

preparing and preSenting the test claim.

In June 1984, the Board, pursuant to former Revenue and

Taxation Code section 2255, 10 submitted to the Legislature

a statewide cost estimate of $14 million for this mandate. The

Legislature did not appropriate any funds for the mandate in

1984.

In 1985, the Legislature included an appropriation of almost

$14 million for this state-mandated cost in thebudget, but the

Governor vetoed the appropriation.

In 1986, a bill including $945,000 for the subject mandate was

introduced, but the bill was not enacted.

On January 27, 1987, SMWD filed in the trial court a petition

for writ of mandate pursuant to Code of Civil Procedure

section 1085. The petition sought an order directing (1)

the State Controller to issue a warrant "to pay the State's

obligation to SMWD for its 'costs mandated by the state' " and

(2) the State Treasurer to pay the Controller's warrant. *390

At a hearing, the trial court upheld the Board's decision that

the amended regulations required a higher level of service and

held the doctrines of waiver and collateral estoppel applied to

that decision, such that the state, by failing to challenge the

Board's decision within the three-year statute, of limitations,

was barred from challenging it now. However, the trial court

did allow the state to argue that the amended regulations did

not come within the definition of "program," as that word had

recently been defined in County of Los Angeles v. State of

California (1987) 43 Ca1.3d 46, 56 [233 Cal.Rptr. 38, 729

P.2d 202].

The trial court recognized that, since there was no
appropriation for this mandate in the state budget, the court

could not grant the relief sought by SMWD (an orderdirecting

the Controller to issue a warrant and the Treasurer to pay

it) unless the court found the existence of funds reasonably

available in the state budget which could be tapped for this

purpose. The trial court stated it was not prepared to find

the existence of funds reasonably available without a full

evidentiary hearing. Rather than use the Board's statewide

estimate, the court believed it needed to know the amount to

which each water district would be entitled before it could

determine whether there were funds reasonably available in

the budget. The trial court ruled the exact amountof money to

be reimbursed to the Districts had never beendetermined and

referred the matter to a referee to make that determination,

In February 1989, a court-appointed referee began evidentiary

hearings to determine the amount of reimbursement for each

water district.

In 1989, the' Legislature repealed former Revenue and

Taxation Code section 2207 (fn. 8, ante), defining "costs
mandated by the state." (Stats. 1989, ch. 589, § 7, p. 1978.)

On July 29, 1994, appellants filed in the trial court a motion

for judgment on the pleadings/motion to dismiss, arguing

repeal of former Revenue and Taxation Code section 2207

destroyed any right to reimbursement and divested the court
of jurisdiction to proceed. The motion also revisited the issue

presented to and rejected by the Board, that the water districts'

authority to levy fees defeated a finding that the costs were

reimbursable.

In February 1995, the trial court issued its ruling denying

appellants' motion for judgment on the pleadings and for
dismissal. The court in its minute order determined repeal of

former Revenue and Taxation Code section 2207 in 1989 had

not destroyed the Districts' right to reimbursement pursuant

to the Board's decision, because the Board's decision was

reduced to "final judgment" before the statutory repeal. The

court said the Board's *391 decision on July 28, 1983,
became final in July 1986, when the applicable three-year

statute of limitations for seeking judicial review lapsed.

The Board's decision therefore conclusively established
the Districts' right to reimbursement, and appellants were
collaterally estopped from challenging the Board's decision.
The court further said no discernible injustice or public

interest precluded this application of collateral estoppel;
rather, justice would, be furthered by allowing the Districts
to enforce their right to reimbursement as established by the

Board.

The trial court further said the statutory authority of the

Districts to levy service charges and assessments (Former

Rev. & Tax. Code, § 2253.2, subd. (b)(4); 11 Stats. 1982,

ch. 734, § 10, p. 2916; Gov. Code, § 17556 12 ) did not bar
reimbursement for state-mandated costs. "When the Board
determined that the 1978 amendment of the regulations
establishing reclamation criteria imposed reimbursable state-

mandated costs, it rejected the argument of the State
Departments of Health Services and Finance that the costs

were not reimbursable pursuant to former Revenue and

Taxation Code section 2253(b)(4) and implicitly determined,
in accordance with the presentation of [Santa MargaritaWater

District] that [the Districts] did not have sufficient authority to

© 2031 1 Thomson Reuters. No claim to original U.S. Government ks. 4
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levy service charges and assessments to pay for the increased
level of service mandated by the 1978 regulatory amendment.

This implicit determination, resolving a mixture of legal and
factual issues, became final and binding on respondents under
the doctrine of collateral estoppel when they failed to seek
judicial review of the Board's decision within the three-year
limitations period."

At a further hearing concerning the amount owed to each
water district, the trial court stated it had erred in referring
the matter to a referee and should have rendered a judgment
directing the Controller to determine the amounts owed.

On June 3, 1996, the trial court entered a judgment stating
(1) the Board's decision was final at the time the petitions
were filed in the trial court; (2) *392 the state mandate
is a program for which reimbursement is due under County
of Los Angeles v. State of California, supra, 43 Ca1.3d 46;
(3) the court having concluded it was inappropriate for the
court to determine amounts of reimbursement, the Controller
was directed to make that determination. The court directed

issuance of a writ commanding the Controller to determine
the amounts due to the Districts.

Appellants appeal from the judgment.

The Districts filed a cross-appeal, but we dismissed the cross-
appeal pursuant to stipulation of the parties.

Discussion

1. Appealability

(la) Because the petition sought an order directing the
Controller to issue a warrant and the Treasurer to pay a
warrant but the judgment merely ordered the Controller
to determine amounts without disposing of those matters,
and because the record reflected the trial court's recognition
that it could not order issuance or payment of warrants
unless it determined appropriated funds for such expenditures

were reasonably available in the state budget 13 (Carmel
Valley Fire Protection Dist. v. State of California (1987)
190 Cal.App.3d 521, 538-541 [234 Cal.Rptr. 795])-a
determination requiring an evidentiary hearing which was
not held-we requested supplemental briefing on the question
whether the judgment was a final appealable judgment, as
opposed to an interlocutory judgment.

(2) An appealable judgment or order is a jurisdictional
prerequisite to an appeal. (Code Civ. Proc., § 904.1; 9 Witkin,
Cal. Procedure (4th ed. 1997) Appeal, §§ 13-14, pp. 72-73.)

(3) An interlocutory judgment is not appealable; generally, a
judgment is interlocutory if anything further in the nature of
judicial action on the part of the trial court is essential to a
final determination of the rights of the parties. (Lyon v. Goss
(1942) 19 Ca1.2d 659, 669-670 [123 P.2d 11].)

(lb) In their supplemental briefs, both sides maintain the
judgment is a final appealable judgment but for different
reasons. Both sides are wrong. *393

Appellants assert the judgment is final because nothing
further remains to be done by the trial court. According to
appellants, the Controller, after determining what amounts
are due, is supposed to submit that amount to the Legislature
to appropriate the funds (though the judgment contains no
such direction). Appellants assert that, if the Legislature does
not appropriate the funds, the Districts' remedy would be to
file a new action in the superior court to enforce the court's
prior order, and to compel payment out of funds already
appropriated and reasonably available for the expenditures.
Appellants assert it is thus premature to consider whether
appropriated funds are reasonably available to pay any
reimbursement due.

The Districts' supplemental brief, while agreeing the
judgment is a final appealable judgment, disputes appellants'
view of what happens after the Controller determines the
amounts. The Districts maintain the trial court intended for
appellants to pay the amounts determined by the Controller,
despite the judgment's failure so to state. The Districts claim
the unresolved factual question of the existence of available
appropriated funds in the budget is merely "an administrative
detail" which need not be addressed by the court except in
a proceeding to enforce the judgment in the event appellants
refuse to pay.

Both sides are wrong. Nothing in the judgment requires
the Controller to submit an appropriations bill to the
Legislature, and appellants cite no authority that would
require such a procedure-which would duplicate steps
previously undertaken in this case without success. Nor does
anything in the judgment call for issuance or payment of
warrants. Carmel Valley Fire Protection Dist. v. State of
California, supra, 190 Cal.App.3d 521-a case discussed in
the trial court and on appeal-recognized that a court violates
the separation of powers doctrine if it purports to compel the
Legislature to appropriate funds, but no such violation occurs
if the court orders payment from an existing appropriation.
(Id. at pp. 538-539.) Thus, the Districts' view of this matter as

201 1
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an administrative detail for a later postjudgment enforcement

proceeding is unsupported.

We recognize this litigation arises from a "test claim," which

merely determines whether a state-mandated cost exists. (See

fn. 5, ante.) Perhaps no issue of payment should arise at all at

the test claim stage, though neither side so argues.

In any event, the judgment plainly leaves matters undecided.

We conclude the judgment is interlocutory and therefore not

appealable.

Nevertheless, on our own motion, we shall exercise our
discretion to treat the appeal as a writ petitiOn and shall grant

review on that basis. (Morehart *394 v. County of Santa
Barbara (1994) 7 Ca1.4th 725, 743-744 [29 Cal.Rptr.2d 804,

872 P.2d 143] [treating appeal as writ petition is authorized

means for obtaining review of interlocutory judgments].)
We shall exercise our discretion to treat the appeal as a
writ petition in the interest of justice and judicial economy,
because the merits of the dispositive issues have been fully
briefed, both sides urge review, and the judgment compels the

Controller to engage in complex factfinding determinations
which may be moot if the trial court erred on the merits of the
mandate issues. Given the difficulties in discerning how the
former statutory process of test claims was supposed to work

in practice, we believe the interests of justice and judicial

economy are best served by reviewing the judgment rather

than dismissing the appeal.

We stress, however, that our review is limited to contentions
raised in the briefs-which do not raise issues of the propriety

of the remedy sought by the Districts. We express no view on
whether the remedy sought by the Districts was an available

or appropriate remedy.

II. Standard of Review,

(4) In reviewing the trial court's ruling on a writ of mandate,
the appellate court is ordinarily confined to an inquiry as
to whether the findings and judgment of the trial court are

supported by substantial evidence. (Evans v. Unemployment
Ins. Appeals Bd. (1985) 39 Ca1.3d 398, 407 [216 Cal.Rptr.
782, 703 P.2d 122].) However, where the facts are undisputed

and the issues present questions of law, the appellate court is

not bound by the trial court's decision but may make its ()imp

determination. (Ibid.)

III. Collateral Estoppel

We first address the trial court's determination that appellants

were collaterally estopped from challenging the Board's
determination of state-mandated cost (except for the ability
to address the effect of a new Supreme Court case defining

"program"). The trial court stated the Board's decision
became final for collateral estoppel purposes in July 1986,
when the statute of limitations for judicial review expired.

Appellants contend the trial court erred in applying collateral
estoppel, because there was no "final judgment" for collateral
estoppel purposes, since the amount of reimbursement had yet

to be determined.

(5) We conclude it is not necessary to decide the parties'
dispute as to whether the requirements of administrative
collateral estoppel are met, because even assuming the
elements are met, the doctrine of collateral estoppel should be
disregarded pursuant to the public interest exception. *395

Thus, our Supreme Court declined to apply collateral estoppel

in a state-mandated costs case in City of Sacramento v. State

of California (1990) 50 Ca1.3d 51, 64-65 [266 Cal.Rptr. 139,
785 P.2d 522] (Sacramento II). There, a city and a county
filed claims with the Board seeking subvention of costs
imposed by a statute (Stats. 1978, ch. 2, p. 6 et seq., referred

to in Sacramento II as "chapter 2/78") which extended

mandatory coverage under the state unemployment insurance

law to include state and local governments. The Board found
there was no state-mandated program and denied the claims.
On mandamus, the trial court overruled the Board and found
the costs reimbursable. We affirmed the trial court in a
published opinion. (City of Sacramento v. State of California

(1984) 156 Cal.App.3d 182 [203 Cal.Rptr. 258] (Sacramento

1).) On remand, the Board determined the amounts due on
the claims, but the Legislature refused to appropriate the
necessary funds. The city filed a class action seeking among
other things payment of the state-mandated costs. The trial
court granted summary judgment for the state on the grounds

the statute did not impose state-mandated costs. The Supreme
Court upheld the trial court's decision.

The Supreme Court in Sacramento II rejected the local
agencies' argument that the state was collaterally estopped
from relitigating the issue whether a state-mandated cost
existed, because Sacramento I "finally" decided the matter.
(Sacramento II, supra, 50 Ca1.3d at p. 64.) The Supreme
Court said: "Generally, collateral estoppel bars the party to

a prior action, or one in privity with him, from relitigating

issues finally decided against him in the earlier action.
[Citation.] '... But when the issue is a question of law rather

VWiztlawNext © 20 Th-nT io claim to anginal 6
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than of fact, the prior determination is not conclusive either
if injustice would result or if the public interest requires that
relitigation not be foreclosed....' [Citation.]

"Even if the formal prerequisites for collateral estoppel are
present here, the public-interest exception governs. Whether
chapter 2/78 costs are reimbursable under article XIII B and
parallel statutes constitutes a pure question of law. The state
was the losing party in Sacramento I, and also the only entity
legally affected by that decision. Thus, strict application of
collateral estoppel would foreclose any reexamination of the
holding of that case. The state would remain bound, and no
other person would have occasion to challenge the precedent.

"Yet the consequences of any error transcend those which
would apply to mere private parties. If the result of
Sacramento I is wrong but unimpeachable, taxpayers
statewide will suffer unjustly the consequences of the state's
continuing obligation to fund the chapter 2/78 costs of local
agencies...." (Sacramento II, supra, 50 Ca1.3d at p. 64,
original italics.) *396

The Supreme Court also rejected the argument that res
judicata applied. "Of course, res judicata and the rule of
final judgments bar us from disturbing individual claims
or causes of action, on behalf of specific agencies, which
have been finally adjudicated and are no longer subject to
review. [Citations.] However, the issues presented in the
current action are not limited to the validity of any such
finally adjudicated individual claims. Rather, they encompass
the question of defendants' subvention obligations in general
under chapter 2/78." (Sacramento II, supra, 50 Ca1.3d at p.
65, original italics.)

If this court's opinion finding a reimbursable mandate
in Sacramento I did not constitute a final adjudication
precluding further consideration of the matter, a fortiori the
Board's decision in the instant case does not constitute a
final adjudication precluding further consideration. Thus,
here, as in Sacramento II, the issues presented are not
limited to the validity of any finally adjudicated individual
claim, but encompass the question of subvention obligations
in general under the regulatory amendment of wastewater
purification standards. If the Board's decision is wrong but
unimpeachable, taxpayers statewide would suffer unjustly the

consequences of a continuing obligation to fund the costs of
local water districts. We reject the Districts' argument that
no public interest exists in this case because only a few local
entities are involved.

The Districts suggest application of the public interest
exception to collateral estoppel would nullify the legislative
intent to avoid multiple proceedings by creating a
comprehensive and exclusive procedure for handling state
mandated costs issues in the administrative forum. (E.g., Gov.

Code,4_17500.14 )-However we- are-bound-by-Supreme
Court authority applying the public interest exception in
a state-mandated costs case. (Auto Equity Sales, Inc. v.

Superior Court (1962) 57 Ca1.2d 450 *397 [20 Cal.Rptr.
321, 369 P.2d 937].) Moreover, contrary to the Districts'
implication, the administrative decision is not the final
word; the statutory scheme authorizes judicial review of the
administrative decision. (Gov. Code, § 17559; former Rev. &
Tax. Code, § 2253.5; Stats. 1977, ch. 1135, § 12, p. 3650.)
Additionally, the instant judicial proceedingwas initiated by
the Districts, not by appellants. Thus, in this case application
of the public interest exception to collateral estoppel is not
creating multiple proceedings.

In light of the Supreme Court's decision in Sacramento II,
we disregard earlier authority of an intermediate appellate
court which applied administrative collateral estoppel to
a question of law in a state-mandated costs case without
express discussion of the public interest exception. (Carmel
Valley Fire Protection Dist. v. State of California, supra, 190
Cal.App.3d at p. 536.)

We conclude that, insofar as appellants' contentions
present questions of law, the public interest exception to
administrative collateral estoppel governs, and we shall
therefore address the legal arguments raised in appellants'
brief.

IV. Authority to Levy Fees

(6a) Appellants contend that, even if the regulatory
amendment is a new program for . state mandated costs
purposes, the Districts' authority to levy fees defeats a
determination that the costs are reimbursable. We agree.

At the time SMWD filed its test claim, former Revenue and
Taxation Code section 2253.2 provided in part:

"(b) The Board of Control shall not find a reimbursable
mandate, pursuant to either Section 2250 of this code or
to Section 905.2 of the Government Code, in any claim
submitted by a local agency or school district, pursuant to
subdivision (a) of Section 2218, if, after a hearing, the board
finds that:

2011 ThOrn.S0. r;e7i;
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"(4) The local agency or school district has the authority to
levy service charges, fees or assessments sufficient to pay for

the mandated program or level of service." 15 (Stats. 1982,

ch. 734, § 10, p. 2917; Stats. 1980, ch. 1256, § 15, pp.

4253-4254.) *398

The same provision is currently contained in Government

Code section 17556.16

The facial constitutionality of this provision was upheld in

County of Fresno v. State of California (1991) 53 Ca1.3d 482

[280 Cal.Rptr. 92, 808 P.2d 235]. The Fresno court rejected

an argument that the statute was facially unconstitutional

as conflicting with section 6 (fn. 1, ante), which contains

no exclusion of reimbursement where the local agency has

authority to levy fees. Section 6 requires subvention only

when the costs in question can be recovered solely from tax

revenues. (53 Ca1.3d at p. 487.) Government Code section

17556, subdivision (d), "effectively construes the term 'costs'

M the constitutional provision as excluding expenses that

are recoverable from sources other than taxes. Such a
construction is altogether sound." (County of Fresno v. State

of California, supra, 53 Ca1.3d at p. 487.)

Here, appellants contend that, at all pertinent times, the water

districts have had authority to levy fees to cover the costs

at issue in this case. They cite provisions such as Water

Code section 35470, which provides: "Any district formed

on or after July 30, 1917, may, in lieu in whole or in part

of raising money for district purposes by assessment, make

water available to the holders of title to land or the occupants

thereon, and may fix and collect charges therefor. The charges

may include standby charges to holders of title to land to

'which water-may be made available, whether the water is

actually used or not. The charges may vary in different

months and in different localities of the district to correspond

to the cost and value of the service, and the district may use

so much of the proceeds of the charges as may be necessary

to defray the ordinary operation or maintenance expenses of

the district and for any other lawful district purpose."

We agree this statute on its face authorizes the Districts to levy

fees sufficient to pay the costs involved with the regulatory

amendment. We thus shall conclude the Board erred in

finding a right to reimbursement despite this authority to levy

fees, and we shall conclude appellants are not collaterally

estopped from pressing this point.

The Districts do not dispute they have authority to levy fees
for the costs involved in this case. Instead they argue the real

issue is whether they had *399 "sufficient" authority. They
claim this issue was a mixed question of law and fact, and

appellants should be collaterally estopped from raising it. 17

We agree with appellants that the public interest exception to
collateral estoppel should be applied here, because the issue
presents a pure question of law. The Districts tried to make it

a factual issue, but we shall explain why the facts presented

by the District were immaterial.

Thus, in proceedings before the Board (where Water Code
section 35470 was cited to the Board by state agencies),
SMWD did not argue it lacked "authority" to levy fees
for this purpose. Instead, SMWD argued and presented
evidence that it would not be economically desirable to do so.
SMWD submitted declarations stating that rates necessary to

cover the increased costs would render the reclaimed water
unmarketable and would encourage users to switch to potable

water. SMWD maintained that imposition of higher fees

on users would contravene the legislative policy expressed

in Water Code section 13512, which directs the state to
undertake all possible steps to encourage development of
wastewater reclamation facilities.

The Board made no express finding concerning this issue.
The record contains only the Board minutes, which reflect a
motion was made "To find a mandate and continue the issue
regarding the claimant's ability to levy a service charge, to the

parameters and guidelines process." There was no second to

the motion. A motion was then made to find the regulatory
amendment contained a reimbursable mandate. The motion
carried. The minutes then state: "Discussion: Chairperson
Yost disagreed with the motion as she felt the claimant could

recover their costs by levying a service charge ...." The
Board's Parameters and Guidelines stated in part: "If service
charges or assessments were levied to defray the cost of
the new criteria, the claim must be reduced by the amount
received from such charges or assessment."

In proceedings before the trial court, SMWD admitted the

district had the authority to levy fees but argued existence of
authority was not enough, and the real question was whether
it was economically feasible to levy fees sufficient to pay the

mandated costs. Thus, SMWD's counsel stated at the hearing

in the trial court: "The state keeps focusing on the question
of whether the authority to issue, to assess fees and charges

exists, and we have never contested that it didn't.

vNe, © 201 1 Thomson outers, rnmerlt
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"But the statute which says that the Board cannot find the
existence of a mandate if there's authority to assess fees and
charges, and then the critical *400 phrase, 'sufficient to pay
for the mandated costs,' that's the condition with [sic] which
they cannot satisfy.

"'We proved--that, theBoard- of Controlhearing, -through
economic evidence. We proved it through testimony that the
market was absolutely inelastic in terms of reclaimed water
and potable water, that if you raise the price of reclaimed
water over the potable water, that people would then buy the
potable water, and that's all in the record.

"And so we showed that even though we have the authority,
it was not sufficient to pay ...."

We note the record also reflects comments by SMWD's
counsel to the trial court, that its customers were paying the
increased costs as an "advance" against the state's obligation.
The court pointed out users' payment of increased costs
disproved the economic evidence SMWD had presented to
the Board, that it could not raise its prices without losing
its customers. The record also contains indications that the
Districts funded the increased costs by diverting money from
other sources. As will appear, we need not address this
evidence, because it is not relevant to the question ofauthority
to levy fees sufficient to fund the increased costs imposedby
the regulatory amendment, which is, a question of law in this
case.

The trial court's minute order stated the districts' authority
to levy fees did not bar reimbursement for state-mandated
costs, because the Board "implicitly determined" the districts

did not have "sufficient" authority to levy fees to pay
for the increased service mandated by the 1978 regulatory
amendment, and this "implicit determination, resolving a
mixture of legal and factual issues, became final andbinding
on [appellants] under the doctrine of collateral estoppel when
they failed to seek judicial review of the Board's decision
within the three-year limitations period."

On appeal, appellants argue the sole inquiry is whether
the local agency has "authority" to levy fees sufficient
to pay the costs, and it does not matter whether the
local agency, for economic reasons, finds it undesirable
to exercise that authority. Appellants argue this presents a
question of law, such that the public interest exception to
collateral estoppel would apply (assuming the requirements
of collateral estoppel are otherwise met).

We agree with appellants. (7) In construing statutes, our
primary task is to determine the lawmakers' intent. (Brown
v. Kelly Broadcasting Co. (1989) 48 Ca1.3d 711, 724 [257
Cal.Rptr. 708, 771 P.2d 406].) To determine intent, we look
first to the words themselves. (Ibid.) "If the language is clear
*40/ and unambiguous there is no need for construction,

nor is it necessary to resort to indicia of the intent of the
Legislature ...." (Lung,ren v. Deukmejian (1988) 45 Ca1.3d
727, 735 [248 Cal.Rpt.r. 115, 755 P.2d 299].)

(6b) Here, the statute is clear and unambiguous. On its face
the statute precludes reimbursement where the local agency
has "authority" to levy fees sufficient to pay for the mandated
program or level of service. The legal meaning of "authority"
includes the "Right to exercise powers; ..." (Black's Law Diet.
(6th ed. 1990) p. 133, col. 1.) The lay meaning of "authority"
includes "the power or right to give commands [or] take
action ...." (Webster's New World Dict. (3d college ed. 1988)
p. 92.) Thus, when we commonly ask whether a police officer
has the "authority" to arrest a suspect, we want to know
whether the officer has the legal sanction to effect the arrest,
not whether the arrest can be effected as a practical matter.

Thus, the plain language of the statute precludes
reimbursement where the local agency has the authority, i.e.,
the right or the power, to levy fees sufficient to cover the costs
of the state-mandated program.

The Districts in effect ask us to construe "authority," as used
in the statute, as a practical ability in light of surrounding
economic circumstances. However, this construction cannot
be reconciled with the plain language of the statute and
would create a vague standard not capable of reasonable
adjudication. Had the Legislature wanted to adoptthe position
advanced by the Districts, it would have used "reasonable
ability" in the statute rather than "authority."

The question is whether the Districts have authority, i.e., the
right or power, to levy fees sufficient to cover the costs. The
Districts clearly have authority to levy fees sufficient to cover
the costs at issue in this case. Water Code section 35470
authorizes the levy of fees to "correspond to the cost and
value of the service," and the fees may be used "to defray
the ordinary operation or maintenance expenses of the district
and for any other lawful district purpose." The Districts do
not demonstrate that anything in Water Code section 35470
limits the authority of the Districts to levy fees "sufficient" to
cover their costs.

©

Received
July 29, 2011
commission on
state mandates

1060



Connell v. Superior Court, 59 Cal.App.4th 382 (1997)

69 Cal.Rptr.2d 231, 97 Cal. Daily Op. Serv. 8821, 97 Daily Journal D.A.R. 14,255

Thus, the economic evidence presented by SMWD to the

Board was irrelevant and injected improper factual questions

into the inquiry.

On appeal, the Districts briefly argue economic undesirability

of levying fees constitutes a lack of authority to levy fees

sufficient to cover costs. They claim the evidence before

the Board showed SMWD "could not" *402 increase its

fees because it was already charging as much for reclaimed

as it was for potable water. However, the cited portion of

the record does not show SMWD "could not" increase its

fees but only that an increase would render reclaimed water

unmarketable and encourage users to switch to potable water.

The Districts cite no authority supporting their construction

of former Revenue and Taxation Code section 2253.2 (now

Gov. Code, § 17556) that authority to levy fees sufficient to

cover costs turns on economic feasibility. We have seen the

plain language of the statute defeats the Districts' position.

(8) Since the issue in this case presented aquestion of law, we

conclude the public interest exception to collateral estoppel

applies. (Sacramento II, supra, 50 Ca1.3d at p. 64.)

The Districts argue application of the public interest

exception in this case raises policy concerns about the finality

of administrative decisions on state-mandated costs, because

if collateral estoppel does not apply in this case, it will never

apply. However, we merely hold, in accordance with Supreme

Court pronouncement, that the public interest exception to

collateral estoppel applies under the circumstances of this

case to this state-mandated cost issue which presents solely a

question of law.

The Districts argue any fees levied by the districts "cannot

exceed the cost to the local agency to provide such service,"

because such excessive fees would constitute a special tax.

However, the districts fail to explain how this is an issue. No

one is suggesting the districts levy fees that exceed their costs.

The Districts cite evidence presented to the referee in the

aborted hearing to determine amounts owed to each District,

that SMWD's director of finance testified SMWD has other

sources of revenue from other services it provides (such as

sewer service), maintains separate accounts, and borrowed

funds internally from other accounts to cover costs incurred

as a result of the subject mandate. The Districts assert

this testimony reflects that SMWD "recognized the legal

limitations on its authority to impose fees for the services that

it provides." However, nothing in this evidence demonstrates

any legal limitations on the authority to levy the necessary

fees.

The Districts say appellants appear to believe the Districts

should require users of other services to subsidize the

Districts' cost of reclaiming and selling wastewater, through

excessive user fees. However, we do not read appellants' brief

as presenting any such argument and in any event do not base

our decision on that ground. *403

In a footnote, the Districts make the passing comment: "In

light of the adoption of Proposition 218, which added Articles

XIII C and XIII D to the California Constitution this past

November [1996], the authority of local agencies to recover

costs for many services will be impacted by the requirement

to secure the approval by majority vote ofthe property owners

voting, to levy or to increase property related fees. See Section

6, Article XIII D." The Districts do not contend that the

services at issue in this appeal are among the "many services"

impacted by Proposition 218. We therefore have no need to

consider what effect, if any, Proposition 218 might have on

the issues in this case.

We conclude the Districts were not entitled to reimbursement
of state-mandated costs, because they had authority to levy

fees sufficient to pay for the level of service mandated by the

1978 regulatory amendment. Appellants were not collaterally

estopped from raising this issue in the trial court. We thus

conclude the Districts' mandamus petitions should have been

denied. We therefore need not address appellants' contentions

that (1) the regulatory amendment did not constitute a new
program or higher level of service, or (2) any right to
reimbursement was abolished upon repeal of former Revenue

and Taxation Code section 2207.

Disposition

Let a peremptory writ of mandate issue, directing the

trial court to vacate its judgment and enter 'a new
judgment denying the Districts' petitions for writ ofmandate.

Appellants shall recover their costs on appeal.

Puglia, P. J., and Nicholson, J., concurred.
The petition of real parties in interest for review by the

Supreme Court was denied February 25, 1998. *404

Footnotes
1

Section 6 provides: "Whenever the Legislature or any state agency mandates a new program or higher level of service on any

local government, the state shall provide a subvention of funds to reimburse such local government for the costs of such program

V'Ont. Next © 1 Thomson Reuiers. No clan original ks,
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or increased level of service, except that the Legislature may, but need not, provide such subvention of funds for the following
mandates: [T] (a) Legislative mandates requested by the local agency affected; [If] (b) Legislation defining a new crime or changing
an existing definition of a crime; or [1] (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975."

2 The trial court first held proceedings in the matter of the petition filed by the SMWD. The other three water districts had filed
petitions, which were consolidated and awaiting hearing. The parties to the consolidated case filed a stipulation indicating they did
not wish to relitigate the entitlement issues already decided by Judge Ford in the SMWD case, and they stipulated to assignment of
their cases to-Judge-Ford-pursuant-to California Rules of-Court, 1=-1ue 213 (assignment to one judge for all or limited purposes), for
determination of amounts as to each district. The judgment expressly covers the petitions of all four districts.

3 California Code of Regulations, title 22, section 60313, initially provided: "Landscape Irrigation. Reclaimed water used for the
irrigation of golf courses, cemeteries, lawns, parks, playgrounds, freeway landscapes, and landscapes in other areas where the public
has access shall be at all times an adequately disinfected, oxidized wastewater. The wastewater shall be considered adequately
disinfected if at some location in the treatment process the median number of coliform organisms does not exceed 23 per 100
milliliters, as determined from the bacteriological results of the last 7 days for which analyses have been completed." (Former §
60313, Cal. Code Regs., tit. 22, Register 75. No. 14 (Apr. 5, 1975).)

4 Section 60313 of California Code of Regulations, title 22, as amended, provides: "(a) Reclaimed water used for the irrigation of
golf courses, cemeteries, freeway landscapes, and landscapes in other areas where the public has similar access or exposure shall
be at all times an adequately disinfected, oxidized wastewater. The wastewater shall be considered adequately disinfected if the
median number of coliform organisms in the effluent does not exceed 23 per 100 milliliters, as determined from the bacteriological
results of the last 7 days for which analyses have been completed, and the number of coliform organisms does not exceed 240 per
100 milliliters in any two consecutive samples.

"(b) Reclaimed water used for the irrigation of parks, playgrounds, schoolyards, and other areas where the public has similar access
or exposure shall be at all times an adequately disinfected, oxidized, coagulated, clarified, filtered wastewater or a wastewater
treated by a sequence of unit processes that will assure an equivalent degree of treatment and reliability. The wastewater shall be
considered adequately disinfected if the median number of coliformorganisms in the effluent does not exceed 2.2 per 100 milliliters,
as determined from the bacteriological results of the last 7 days for which analyses have been completed, and the number of coliform
organisms does not exceed 23 per 100 milliliters in any sample."

5 At the time in question, "test claim" meant "the first claim filed with the State Board of Control alleging that a particular statute or
executive order imposes a mandated cost on such local agency or school district." (Former Rev. & Tax. Code, § 2218; Stats. 1980,
ch. 1256, § 7, p. 4249.) "Estimated claims" and "reimbursement claims" were used to make specific demand against an appropriation
made for the purpose of paying such claims. (Ibid.)

A similar structure, distinguishing between "test claims" and various "reimbursement claims" or "entitlement claims" continues
presently in Government Code sections 17521-17522.
At the time in question, the statutory procedure provided that if the Board found a mandate, it did not determine the amount to be
reimbursed to the test claimant; rather, the Board then adopted a statewide cost estimate which was reported to the Legislature.
(Stats. 1980, ch. 1256, p. 4246 et seq.; Stats. 1982, ch. 734, p. 2911 et seq.) It was the State Controller who determined specific
amounts to be reimbursed, after the Legislature appropriated funds for that purpose. (Ibid.)

6 Former Revenue and Taxation Code section 2231 provided in part: "(a) The state shall reimburse each local agency for all 'costs
mandated by the state,' as defined in Section 2207...." (Stats. 1982, ch. 1586, § 3, p. 6264.)

7 Government Code section 17561 provides in part: "(a) The state shall reimburse each local agency and school district for all 'costs
mandated by the state,' as defined in Section 17514...."

8 Former Revenue and Taxation Code section 2207 provided in part: "'Costs mandated by the state' means any increased costs which
a local agency is required to incur as a result of the following: [1] (a) Any law enacted after January 1, 1973, which mandates a new
program or an increased level of service of an existing program; [10 (b) Any executive order issued after January 1, 1973, which
mandates a new program ...." (Stats. 1980, ch. 1256, § 4, pp. 4247-4248.)
The test claim did not invoke other subdivisions of former Revenue and Taxation Code section 2207, concerning "(c) Any executive
order issued after January 1, 1973, which (i) implements or interprets a state statute and (ii), by such implementation or interpretation,
increases program levels above the levels required prior to January 1, 1973. [i] [1] (h) Any statute enacted after January 1, 1973,
or executive order issued after January 1, 1973, which adds new requirements to an existing optional program or service and thereby
increases the cost of such program or service if the local agencies have no reasonable alternatives other than to continue the optional
program." (Stats. 1980, ch. 1256, § 4, pp. 4247-4248.) Since these subdivisions were not invoked, we have no need to consider them.

9 Government Code section 17514 provides: "'Costs mandated by the state' means any increased costs which a local agency or school
district is required to incur after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or any executive order
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implementing any statute enacted on or after January 1, 1975, which mandates a new program or higher level of service of an existing

program within the meaning of Section 6 ...."

10 Former Revenue and Taxation Code section 2255 provided: "At least twice each calendar year the Board of Control shall report

to the Legislature on the number of mandates it has found and the estimated statewide costs of such mandates. Such report shall

identify the statewide costs estimated for each such mandate and the reasons for recommending reimbursement.... Immediately on

receipt of such report a local governmental claims bill shall be introduced in the Legislature. The local government claims bill, at

the time of its introduction, shall provide for an appropriation sufficient to pay the estimated costs of such mandates, pursuant to

the provisions of this article." (Stats. 1980, ch. 1256, § 20, p. 4255.)

The current provision is contained in Government Code section 17600, which provides: "At least twice each calendar year the

commission shall report to the Legislature on the number of mandates it has found pursuant to Article 1 (commencing with Section

17550) and the estimated statewide costs of these mandates. This report shall identify the statewide costs estimated for each mandate

and the reasons for recommending reimbursement."

11 At the time SMWD filed its test claim, former Revenue and Taxation Code section 2253.2 provided in part: "(b) The Board of

Control shall not find a reimbursable mandate ... in any claim submitted by a local agency ... if, after a hearing, the board finds that:

[j] rgi (4) The local agency ... has the authority to levy service charges, fees or assessments sufficient to pay for the mandated

program or level of service." (Stats. 1982, ch. 734, § 10, p. 2916.)

12 Government Code section 17556 provides in part: "The [Commission on State Mandates (formerly the Board of Control)] shall not

find costs mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or school district, if, after a

hearing, the commission finds that: [11] PIO (d) The local agency or school district has the authority to levy service charges, fees,

or assessments sufficient to pay for the mandated program or increased level of service."

13 The petition for writ of mandate alleged there was a continuously appropriated State Mandates Claims Fund upon which the

Legislature had placed restrictions which on their face made the fund inapplicable to the mandate at issue in this case. The petition

further alleged these restrictions were unconstitutional, such that upon ajudicial declaration of their unconstitutionality, there would

exist funds reasonably available to pay SMWD, The trial court made no ruling on these matters. In this appeal, we need not and do

not decide the propriety of the remedy sought by the Districts.

14 Government Code section 17500 provides in part: "The Legislature finds and declares that the existing system for reimbursing

local agencies ... for the costs of state-mandated local programs has not provided for the effective determination of the state's

responsibilities under Section 6 .... The Legislature finds and declares that the failure of the existing process to adequately and

consistently resolve the complex legal questions involved in the determination of state-mandated costs has led to an increasing

reliance by local agencies and school districts on the judiciary and, therefore, in order to relieve unnecessary congestion of the judicial

system, it is necessary to create a mechanism which iscapable of rendering sound quasi-judicial decisions' and providing an effective

means of resolving disputes over the existence of state-mandated local programs. [If] It is the intent of the Legislature in enacting

this part to provide for the implementation of Section 6 ... and to consolidate the procedures for reimbursement of statutes specified

in the Revenue and Taxation Code with those identified in the Constitution. Further, the Legislature intends that the Commission

on State Mandates, as a quasi-judicial body, will act in a deliberative manner in accordance with the requirements of Section 6 ...."

15 This case presents no issue concerning any distinction between "service charges, fees or assessment," as used in the statute. The

parties on appeal frame the issue in terms of the authority to levy"fees." We adopt their usage for the sake of simplicity.

16 Government Code section 17556 provides in part: "The commission [formerly the Board] shall not find costs mandated by the state,

as defined in Section 17514, in any claim submitted by a local agency or school district, if, after a hearing, the commission finds

that: [ii] (d) The local agency or school district has the authority to levy service charges, fees, or assessments sufficient to pay

for the mandated program or increased level of service...."

17 The Districts assert appellants are relying on evidence that was not before the Board. However, they do not explain what they mean

or give us any reference to appellants' brief. We therefore disregard the assertion.
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County of Los Angeles v. State of California, 43 Cal.3d 46
729 P.2d 202, 233 Cal.Rptr. 38

View National Reporter System version

43 Ca1.3d 46, 729 P.2d 202, 233 Cal.Rptr. 38

COUNTY OF LOS ANGELES

et al., Plaintiffs and Appellants,

v.

THE STATE OF CALIFORNIA et
al., Defendants and Respondents.

CITY OF SONOMA et al., Plaintiffs and Appellants,
v.

THE STATE OF CALIFORNIA et
al., Defendants and Respondents

L.A. No. 32106.
Supreme Court of California

Jan 2, 1987.

SUMMARY

987)

The trial court denied a petition for writ of mandate to
compel the State Board of Control to approve reimbursement
claims of local government entities, for costs incurred in
providing an increased level of service mandated by the state
for workers' compensation benefits. The trial court found
that Cal. Const., art. XIII B, § 6, requiring reimbursement
when the state mandates a new program or a higher level
of service, is subject to an implied exception for the rate
of inflation. In another action, the trial court, on similar
claims, granted partial relief and ordered the board to set
aside its ruling denying the claims. The trial court, in this
second action, found that reimbursement was not required if
the increases in benefits were only cost of living increases
not imposing a higher or increased level of service on an
existing program. Thus, the second matter was remanded
due to insubstantial evidence and legally inadequate findings.
(Superior Court of Los Angeles County, Nos. C 424301 and C
464829, Leon Savitch and John L. Cole, Judges.) The Court of
Appeal, Second Dist., Div. Five, Nos. B001713 and B003561
affirmed the first action; the second action was reversed
and remanded to the State Board of Control for further and
adequate findings.

The Supreme Court reversed the judgment of the Court
of Appeal, holding that the petitions lacked merit and
should have been denied by the trial court without the
necessity of further proceedings before the board. The court
held that when the voters adopted art. XIII B, § 6, their
intent was not to require the state to provide subvention

whenever a newly enacted statute results incidentally in
some cost to local agencies, but only to require subvention
for the expense or increased cost of programs administered
locally, and for expenses occasioned by laws that impose
unique requirements on local governments and do not apply
generally to all state residents or entities. Thus, the court held,
reimbursement was not required_by art XIII B, § 6. Finally,
the court held that no pro tanto repeal of Cal. Const., art. XIV,
§ 4 (workers' compensation), was intended or made necessary
by the adoption of art. XIII B, § 6. (Opinion by Grodin, J.,
with Bird, C. J., Broussard, Reynoso, Lucas and Fanelli, JJ.,
concurring. Separate concurring opinion by Mosk, J.)

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 12--Fiscal Matters- -
Appropriations-- Reimbursement to Local Governments-
Costs to Be Reimbursed.

When the voters adopted Cal. Const., art. XIII B, § 6
(reimbursement to local agencies for new programs and
services), their intent was not to require the state to
provide subvention whenever a newly enacted statute resulted
incidentally in some cost to local agencies. Rather, the
drafters and the electorate had in mind subvention for
the expense or increased cost of programs administered
locally, and for expenses occasioned by laws that impose
unique requirements on local goverrnnents and do not apply
generally to all state residents or entities.

(2) Statutes § 18RepealEffect--"Increased Level of
Service."

The statutory definition of the phrase "increased level of
service," within the meaning of Rev. & Tax. Code, § 2207,
subd. (a) (programs resulting in increased costs which local
agency is required to incur), did not continue after it was
specifically repealed, even though the Legislature, in enacting
the statute, explained that the definition was declaratory of
existing law. It is ordinarily presumed that the Legislature,
by deleting an express provision of a statute, intended a
substantial change in the law.

[See Am.Jur.2d, Statutes, § 384.]

(3) Constitutional Law § 13--Construction of Constitutions--
Language of Enactment.

In construing the meaning of an initiative constitutional
provision, a reviewing court's inquiry is focused on what the
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voters meant when they adopted theprovision. To determine

this intent, courts must look to the language of the provision

itself.

(4) Constitutional Law § 13--Construction of Constitutions- -

Language of Enactment--"Program."
The word "program," as used in Cal. Const., art. XIII B, §

6 (reimbursement to local agencies for new programs and

services), refers to programs that carry out the governmental

function of providing services to the public, or laws which,

to implement a state policy, impose unique requirements on

local governments and do not apply generally to all residents

and entities in the state.

(5) State of California § 12--Fiscal Matters- -

Appropriations-- Reimbursement to Local Governments--

Increases in Workers' Compensation Benefits.

The provisions of Cal. Const., art. XIII B, §,6 (reimbursement

to local agencies for new programs and services), have

no application to, and the state need not provide
subvention for, the costs incurred by local agencies in

providing to their employees the same increase in workers'

compensation benefits that employees of private individuals

or organizations receive. Although the state requires that

employers provide workers' compensation for nonexempt

categories of employees, increases in the cost of providing

this employee benefit are not subject to reimbursement

as state- mandated programs or higher levels of service

within the meaning of art. XIII B, § 6. Accordingly, the

State Board of Control properly denied reimbursement to

local govenunental entities for costs incurred in providing

state-mandated increases in workers' compensation benefits.

(Disapproving City of Sacramento v. State of California

(1984) 156 Cal.App.3d 182 [203 Cal.Rptr. 258], to the extent

it reached a different conclusion with respect to expenses

incurred by local entities as the result of a newly enacted

law requiring that all public employees be covered by

unemployment insurance.)

[See Cal.Jur.3d, State of California, § 78.]

(6) Constitutional Law § 14 -- Construction of Constitutions- -

Reconcilable and Irreconcilable Conflicts.
Controlling principles of construction require that in the

absence of irreconcilable conflict among their various parts,

constitutional provisions must be harmonized and construed

to give effect to all parts.

(7) Constitutional Law § 14--Construction ofConstitutions- -

Reconcilable and Irreconcilable ConflictsPro Tanto Repeal

of Constitutional Provision.
The goals of Cal. Const., art. XIII B, § 6 (reimbursement

to local agencies for new programs and services), were to

protect residents from excessive taxation and government

spending, and to preclude a shift of financial responsibility for

governmental functions from the state to local agencies. Since

these goals can be achieved in the absence of state subvention

for the expense of increases in workers' compensation benefit

levels for local agency employees, the adoption of art. XIII B,

§ 6, did not effect a pro tanto repeal of Cal. Const., art. XIV,

§ 4, which gives the Legislature plenary power over workers'

compensation.
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GRODIN, J.

We are asked in this proceeding to determine whether

legislation enacted in 1980 and 1982 increasing certain

workers' compensation benefit payments is subject to the

command of article XIII B of the California Constitution

that local govenament costs mandated by the state must be

funded by the state. The County of Los Angeles and the City

of Sonoma sought review by this court of a deciSion of the

Court of Appeal which held that state-mandated increases

in workers' compensation. benefits that do not exceed the

rise in the cost of living are not costs which must be borne

(i') 201 1 Thomson Reuters lclirtt i U.S. overnment W

Received
July 29, 2011
commission on
state mandates

1067



County of Los Angeles v. State of California, 43 Cal.3d 46 (1987)

729 P.2d 202, 233 Cal.Rptr. 38

by the state under article XIII B, an initiative constitutional
provision, and legislative implementing statutes.

Although we agree that the State Board of Control properly
denied plaintiffs' claims, our conclusion rests on grounds
other than those relied upon by the Court of Appeal, and
requires that its judgment be reversed. (1) We conclude that
when the voters adopted article XIII B, section 6, their intent
was not to require the state to provide subvention whenever
a newly enacted statute resulted incidentally in some cost
to local agencies. Rather, the drafters and the electorate
had in mind subvention for the expense or *50 increased
cost of programs administered locally and for expenses
occasioned by laws that impose unique requirements on local
governments and do not apply generally to all state residents
or entities. In using the word "programs" they had in mind the

commonly understood meaning of the term, programs which
carry out the governmental function of providing services to
the public. Reimbursement for the cost or increased cost of
providing workers' compensation benefits to employees of
local agencies is-not, therefore, required by section 6.

We recognize also the potential conflict between article XIII
B and the grant of plenary power over workers' compensation

bestowed upon the Legislature by section 4 of article XIV,
but in accord with established rules of construction our
construction of article XIII B, section 6, harmonizes these
constitutional provisions.

I

On November 6, 1979, the voters approved an initiative
measure which added article XIII B to the California
Constitution. That article imposed spending limits on the state
and local governments and provided in section 6 (hereafter
section 6): "Whenever the Legislature or any state agency
mandates a new program or higher level of service on any
local government, the state shall provide a subvention of
funds to reimburse such local government for the costs
of such program or increased level of service, except that
the Legislature may, but need not, provide such subvention
of funds for the following mandates: [J] (a) Legislative
mandates requested by the local agency affected; [f] (b)
Legislation defining a new crime .or changing an existing
definition of a crime; or [ ¶] (c) Legislative mandates enacted
prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1,
1975." No definition of the phrase "higher level of service"
was included in article XIII B, and the ballot materials did not

explain its meaning. I

to

The genesis of this action was the enactment in 1980
and 1982, after article XIII B had been adopted, of laws
increasing the amounts which *57 employers, including
local governments, must pay in workers' compensation
benefits to injured employees and families of deceased
employees.

The first of these statutes, Assembly, Bill No. 2750 (Stats.
1980, ch. 1042, p. 3328), amended several sections of
the Labor Code related to workers' compensation. The
amendments of Labor Code sections 4453, 4453.1 and 4460
increased the maximum weekly wage upon which temporary
and permanent disability indemnity is computed from $231
per week to $262.50 per week. The amendment of section
4702 of the Labor Code increased certain death benefits from
$55,000 to $75,000. No appropriation for increased state-

mandated costs was made in this legislation. 2

Test claims seeking reimbursement for the increased
expenditure mandated by these changes were filed with
the State Board of Control in 1981 by the County of San
Bernardino and the City of Los Angeles. The board rejected
the claims, after hearing, stating that the increased maximum
workers' compensation benefit levels did not change the terms
or conditions under which benefits were to be awarded, and
therefore did not, by increasing the dollar amount of the
benefits, create an increased level of service. The first of
these consolidated actions was then filed by the County of
Los Angeles, the County of San Bernardino, and the City of
San Diego, seeking a writ of mandate to compel the board
to approve the reimbursement claims for costs incurred in
providing an increased level of service mandated by the state

pursuant to Revenue and Taxation Code section 2207.3 They
also sought a declaration that because the State ofCalifornia
and the board were obliged by article XIII B to reimburse
them, they were not obligated to pay the increased benefits
until the state provided reimbursement.

The superior court denied relief in that action. The court
recognized that although increased benefits reflecting cost
of living raises were not expressly *52 excepted from the
requirement of state reimbursement in section 6 the intent of.
article XIII B to limit governmental expenditures to the prior
year's level allowed local governments to make adjustment
for changes in the cost of living, by increasing their own
appropriations. Because the Assembly Bill No. 2750 changes
did not exceed cost of living changes, they didnot, in the view
of the trial court, create an "increased level of service" in the
existing workers' compensation program.

Goer
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The second piece of legislation (Assem. Bill No. 684),

enacted in 1982 (Stats. 1982, ch. 922..p. 3363), again changed

the benefit levels for workers' compensation by increasing

the maximum weekly wage upon which benefits were to
be computed, and made other changes among which were:
The bill increased minimum weekly earnings for temporary
and permanent total disability from $73.50 to $168, and

the maximum from $262.50 to $336. For permanent partial

disability the weekly wage was raised from a minimum
of $45 to $105, and from a maximum of $105 to $210,

in each case for injuries occurring on or after January 1,

1984. (Lab. Code, § 4453.) A $10,000 limit on additional

compensation for injuries resulting from serious and willful
employer misconduct was removed (Lab. Code, § 4553),
and the maximum death benefit was raised from $75,000 to
$85,000 for deaths in 1983, and to $95,000 for deaths on or

after January 1, 1984. (Lab. Code, § 4702.)

Again the statute included no appropriation and this time

the statute expressly acknowledged that the omission was
made "[n]otwithstanding section 6 of Article XIIIB of the

California Constitution and section 2231 ... of the Revenue

and Taxation Code." (Stats. 1982, ch. 922, § 17, p. 3372.) 4

Once again test claims were presented to the State Board of

Control, this time by the City of Sonoma, the County of Los

Angeles, and the City of San Diego. Again the claims were
denied on grounds that the statute made no change in the terms

and conditions under which workers' compensation benefits

were to be awarded, and the increased costs incurred as a

result of higher benefit levels did not create an increased level

of service as defined in Revenue and Taxation Code section

2207, subdivision (a).

The three claimants then filed the second action asking that

the board be compelled by writ of mandate to approve the

claims and the state to pay them, and that chapter 922

be declared unconstitutional because it was not adopted in

conformity with requirements of the Revenue and Taxation

Code or *53 section 6. The trial court granted partial
relief and ordered the board to set aside its ruling. The

court held that the board's decision was not supported by

substantial evidence and legally adequate findings on the
presence of a state-mandated cost. The basis for this ruling

was the failure of the board to make adequate findings on the

possible impact of changes in the burden of proof in some
workers' compensation proceedings (Lab. Code, § 3202.5);

a limitation on, an injured worker's right to sue his employer

under the "dual capacity" exception to the exclusive remedy

doctrine (Lab. Code, §§ 3601-3602); and changes in death
and disability benefits and in liability in serious and wilful
misconduct cases. (Lab. Code, § 4551.)

The court also held: "[T]he changes made by chapter 922,
Statutes of 1982 may be excluded from state-mandated costs
if that change effects a cost of living increase which does not
impose a higher or increased level of service on an existing
program." The City of Sonoma, the County of Los Angeles,
and the City of San Diego appeal from this latter portion of

the judgment only.

II

The Court of Appeal consolidated the appeals. The court
identified the dispositive issue as whether legislatively
mandated increases in workers' compensation benefits
constitute a "higher level of service" within the meaning of

section 6, or are an "increased level of service" 5 described

in subdivision (a) of Revenue and Taxation Code section

2207. The parties did not question the proposition that
higher benefit payments might constitute a higher level of
"service." The dispute centered on whether higher benefit
payments which do not exceed increases in the cost of living

constitute a higher level of service. Appellants maintained
that the reimbursement requirement of section 6 is absolute
and permits no implied or judicially created exception for
increased costs that do not exceed the inflation rate. The
Court of Appeal addressed the problem as one of defining
"increased level of service."

The court rejected appellants' argument that a definition of
"increased level of service" that once had been included in
section 2231, subdivision (e) of the Revenue and Taxation
Code should be applied. That definition brought any law that
imposed "additional costs" within the scope of "increased
level of service." The court concluded that the repeal of
section 2231 in 1975 (Stats. 1975, ch. 486,'§ 7, pp. 999-1000)
and the failure of the Legislature by statute or the electorate in

article XIII B to readopt the *54 definition must be treated as
reflecting an intent to change the law. (Eli v. Chacon (1976)

16 Ca1.3d 465, 470 [128 Cal.Rptr. 1, 546 P.2d 289].) 6 On that

basis the court concluded that increased costs were no longer

tantamount to an increased level of service.

The court nonetheless assumed that an increase in costs
mandated by the Legislature did constitute an increased level
of service if the increase exceeds that in the cost of living.
The judgment in the second, or "Sonoma " case was affirmed.

The judgment in the first, or "Los Angeles" case, however,

1: 'Meg 2011 The U.S. Govern -r t Works. 4
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was reversed and the matter "remanded" to the board for more

adequate findings, with directions. 7

III

The Court of Appeal did not articulate the basis for its
conclusion that costs in excess of the increased cost of living
do constitute a reimbursable increased level of service within
the meaning of section 6. Our task in ascertaining the meaning

of the phrase is aided somewhat by one explanatory reference
to this part of section 6 in the ballot materials.

A statutory requirement of state reimbursement was in effect
when section 6 was adopted. That provision used the same
"increased level of service " phraseology but it also failed to
include a definition of "increased level of service," providing
only: "Costs mandated by the state' means any increased
costs which a local agency is required to incur as a result
of the following: [II] (a) Any law ... which mandates a
new program or an increased level of service of an existing
program." (Rev. & Tax. Code § 2207.) As noted, however,
the definition of that term which had been *55 included in
Revenue and Taxation Code section 2164.3 as part of the
Property Tax Relief Act of 1972 (Stats. 1972, ch. 1406, §
14.7, p. 2961), had been repealed in 1975 when Revenue
and Taxation Code section 2231, which had replaced section
2164.3 in 1973, was repealed and a new section 2231

enacted. (Stats. 1975. ch. 486, §§ 6 & 7, p. 999.) 8 Prior
to repeal, Revenue and Taxation Code section 2164.3, and
later section 2231, after providing in subdivision (a) for state

reimbursement, explained in subdivision (e) that " "Increased
level of service' means any requirement mandated by state law
or executive regulation ... which makes necessary expanded
or additional costs to a county, city and county, city, or special

district." (Stats. 1972, ch. 1406, § 14.7, p. 2963.)

(2) Appellants contend that despite its repeal, the definition
is still valid, relying on the fact that the Legislature, in
enacting section 2207, explained that the provision was
"declaratory of existing law." (Stats. 1975, ch. 486, § 18.6,
p. 1006.) We concur with the Court of Appeal in rejecting
this argument. "[I]t is ordinarily to be presumed that the
Legislature by deleting an express provision of a statute
intended a substantial change in the law." (Lake Forest
Community Assn. v. County of Orange (1978) 86 Cal.App.3d

394, 402 [150 Cal.Rptr. 286]; see also Eu v. Chacon, supra,
16 Ca1.3d 465, 470.) Here, the revision was not minor: a
whole subdivision was deleted. As the Court of Appeal noted,
"A change must have been intended; otherwise deletion of the

preexisting definition makes no sense."

Acceptance of appellants' argument leads to an unreasonable
interpretation of section 2207. If the Legislature had intended
to continue to equate "increased level of service" with
"additional costs," then the provision would be circular:
"costs mandated by the state" are defined as "increased costs"
due to an "increased level of service," which, in turn, would
be defined as "additional costs." We decline to accept such
an interpretation. Under the repealed provision, "additional
costs" may have been deemed tantamount to an "increased
level of service," but not under the post-1975 statutory
scheme. Since that definition has been repealed, an act of
which the drafters of section 6 and the electorate are presumed

to have been *56 aware, we may not conclude that an intent
existed to incorporate the repealed definition into section 6.

(3) In construing the meaning of the constitutional provision,

our inquiry is not focussed on what the Legislature intended
in adopting the former statutory reimbursement scheme, but
rather on what the voters meant when they adopted article
XIII B in 1979. To determine this intent, we must look to the
language of the provision itself. (II 'I' World Communications,

Inc. v. City and County of San Francisco (1985) 37 Cal.3d
859, 866 [210 Cal.Rptr. 226, 693 P.2d 811].) In section 6, the
electorate commands that the state reimburse local agencies
for the cost of any "new program or higher level of service."

Because workers' compensation is not a new program, the
parties have focussed on whether providing higher benefit
payments constitutes provision of a higher level of service. As
we have observed, however, the former statutory definition
of that term has been incorporated into neither section 6 nor
the current statutory reimbursement scheme.

(4) Looking at the language of section 6 then, it seems clear
that by itself the term "higher level of service" is meaningless.
It must be read in conjunction with the predecessor phrase
"new program" to give it meaning. Thus read, it is apparent
that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the
services provided by local agencies in existing "programs."
But the term "program" itself is not defined in article XIII
B. What programs then did the electorate have in mind when

section 6 was adopted? We conclude that the drafters and the
electorate had in mind the commonly understood meanings
of the term - programs that carry out the governmental
function of providing services to the public, or laws which,
to implement a state policy, impose unique requirements on
local governments and do not apply generally to all residents
and entities in the state.

21;
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The concern which prompted the inclusion of section 6 in
article XIII B was the perceived attempt by the state to enact
legislation or adopt administrative orders creating programs
to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing services
which the state believed should be extended to the public.
In their ballot arguments, the proponents of article XIII B
explained section 6 to the voters: "Additionally, this measure:
(1) Will not allow the state government to force programs on
local governments without the state paying for. hem." (Ballot
Pamp., Proposed AmPnd. to Cal. Const. with arguments to
voters, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics
added.) In this context the phrase "to force programs on local
governments" confirms that the intent underlying section 6
was to require reimbursement to local agencies for the costs
involved in carrying out functions peculiar to government, not
*57 for expenses incurred by local agencieS as an incidental

impact of laws that apply generally to all state residents and
entities. Laws of general application are not passed by the
Legislature to "force" programs on localities.
The language of section 6 is far too vague to support an
inference that it was intended that each time the Legislature
passes aaw of general application it must discern the likely
effect on local governments and provide an appropriation to
pay for any incidental increase in local costs. We believe that

if the electorate had intended such a far-reaching construction

of section 6, the language would have explicitly indicated
that the word "program" was being used in such a unique
fashion. (Cf. Fuentes v. Workers' Comp. Appeals Bd. (1976)
16 Cal.3d 1, 7 [128 Cal.Rptr. 673, 547 P.2d 449]; Big
Sur Properties v. Mott (1976) 63 Cal.App.3d 99, 105 [132
Cal.Rptr. 835].) Nothing in the history of article XIII B that
we have discovered, or that has been palled to our attention by

the parties, suggests that the electorate had in mind either this

construction or the additional indirect, but substantial impact
it would have on the legislative process.

Were section 6 construed to require state subvention for the
incidental cost to local governments of general laws, the
result would be far-reaching indeed. Although such laws
may be passed by simple majority vote of each house of the

Legislature (art. IV, § 8, subd. (b)), the revenue measures
necessary to make them effective may not. A bill which will
impose costs subject to subvention of local agencies must be
accompanied by a revenue measure providing the subvention
required by article XIII B. (Rev. & Tax. Code, §§ 2255, subd.
(c).) Revenue bills must be passed by two-thirds vote of each

house of the Legislature. (Art. IV, § 12, subd. (d).) Thus, were

we to construe section 6 as applicable to general legislation

whenever it might have an incidental effect on local agency
costs, such legislation could become effective only if passed

by a supermajority vote. 9 Certainly no such intent is reflected
in the language or history of article XIII B or section 6.

(5) We conclude therefore that section 6 has no application
to, and the state need not provide subvention for, the costs
incurred by local agencies in providing to their employees the

same increase in workers' compensation *58 benefits that

employees of private individuals or organizations receive. 10

Workers' compensation is not a program administered by
local agencies to provide service to the public. Although
local agencies must provide benefits to their employees
either through insurance or direct payment, they are
indistinguishable in this respect from private employers. In
no sense can employers, public or private, be considered to
be administrators of a program of workers' compensation or
to be providing services incidental to administration of the
program. Workers' compensation is administered by the state

through the Division of Industrial Accidents and -die Workers'
Compensation Appeals Board. (See Lab. Code, § 3201 et
seq.) Therefore, although the state requires that employers
provide workers' compensation for nonexempt categories of
employees, increases in the cost of providing this employee
benefit are not subject to reimbursement as state-mandated
programs or higher levels of service within the meaning of
section 6.

IV

(6) Our construction of section 6 is further supported
by the fact that it comports with controlling principles
of construction which "require that in the absence

of irreconcilable conflict among their various parts,

[constitutional provisions] must be harmonized and construed

to give effect to all parts. (Clean Air Constituency v.
California State Air .keSOUrces Bd. (1974) 1 Cal3d 801-;
813-814 [114 Cal.Rptr. 577, 523 P.2d 617]; Serrano v. Priest

(1971) 5 Cal.3d 584, 596 [96 Cal.Rptr. 601, 487 P.2d 1241,
41 A.L.R.3d 1187]; Select Base Materials v. Board of Equal.
(1959) 51 Ca1.2d 640, 645 [335 P.2d 672].)" (Legislature v.
Deukmejian (1983) 34 Ca1.3d 658, 676 [194 Cal.Rptr. 781,

669 P.2d 17].)

Our concern over potential conflict arises because article

XIV, section 4,11 gives the Legislature "plenary power,
unlimited by any provision of *59 this Constitution" over
workers' compensation. Although seemingly unrelated to
workers' compensation, section 6, as we have shown; would
have an indirect, but substantial impact on the ability of the

@ 2011 Thomson Reuters. No claim to ori ,tint s 6
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Legislature to make future changes in the existing workers'
compensation scheme. Any changes in the system which
would increase benefit levels, provide new services, or extend

current service might also increase local agencies' costs.
Therefore, even though workers' compensation is a program
which is intended to provide benefits to all injured or deceased

employees and their families, because the change might have

some incidental impact on local government costs, the change
could be made only if it commanded a supermajority vote of
two-thirds of the members of each house of the Legislature.
The potential conflict between section 6 and the plenary
power over workers' compensation granted to the Legislature
by article XIV, section 4 is apparent.

The County of Los Angeles, while recognizing the impact
of section 6 on the Legislature's power over workers'
compensation, argues that the "plenary power" granted by
article XIV, section 4, is power over the substance of workers'

compensation legislation, and that this power would be
unaffected by article XIII B if the latter is construed to compel

reimbursement. The subvention requirement, it is argued,
is analogous to other procedural *60 limitations on the
Legislature, such as the "single subject rule" (art. IV, § 9),
as to which article XIV, section 4, has no application. We do
not agree. A constitutional requirement that legislation either
exclude employees of local governmental agencies or be
adopted by a supermajority vote would do more than simply
establish a format or procedure by which legislation is to be
enacted. It would place workers' compensation legislation in

a special classification of substantive legislation and thereby
curtail the power of a majority to enact substantive changes by

any procedural means. If section 6 were applicable, therefore,
article XIII B would restrict the power of the Legislature over
workers' compensation.

The City of Sonoma concedes that so construed article XIII
B would restrict the plenary power of the Legislature, and
reasons that the provision therefore either effected a pro tanto
repeal of article. XIV, section 4, or must be accepted as a
limitation on the power of the Legislature. We need not accept

that conclusion, however, because our construction of section
6 permits the constitutional provisions to be reconciled.

Construing a recently enacted constitutional provision such
as section 6 to avoid conflict with, and thus pro tanto repeal
of, an earlier provision is also consistent with and reflects the
principle applied by this court in Hustedt v. Workers' Comp.
Appeals Bd. (1981) 30 Cal.3d 329 [178 Cal.Rptr. 801, 636
P.2d 1139]. There, by coincidence, article XIV, section 4,
was the later provision. A statute, enacted pursuant to the

plenary power of the Legislature over workers' compensation,

gave the Workers' Compensation Appeals Board authority
to discipline attorneys who appeared before it. If construed
to include a transfer of the authority to discipline attorneys
from the Supreme Court to the Legislature, or to delegate
that power to the board, article XIV, section 4, would have
conflicted with the constitutionaLpower_ofthis_court_over

attorney discipline and might have violated the separation of
powers doctrine. (Art. III, § 3.) The court was thus called upon

to determine whether the adoption of article XIV, section
4, granting the Legislature plenary power over workers'
compensation effected a pro tanto repeal of the preexisting,
exclusive jurisdiction of the Supreme Court over attorneys.

We concluded that there had been no pro tanto repeal
because article XIV, section 4, did not give the Legislature
the authority to enact the statute. Article XIV, section 4,
did not expressly give the Legislature power over attorney
discipline, and that power was not integral to or necessary
to the establishment of a complete system of workers'
compensation. In those circumstances the presumption
against implied repeal controlled. "It is well established that
the adoption of article XIV, section 4 'effected a repeal pro
tanto' of any state constitutional provisions which conflicted
with that *61 amendment. (Subsequent Etc. Fund. v. Ind.
Acc. Com. (1952) 39 Ca1.2d 83, 88 [244 P.2d 889]; Western

Indemnity Co. v. Pillsbury (1915) 170 Cal. 686, 695, [151 P.
398].) A pro tanto repeal of conflicting state constitutional
provisions removes 'insofar as necessary' any restrictions
which would prohibit the realization of the objectives of
the new article. (Methodist Hosp. of Sacramento v. Saylor
(1971) 5 Cal.3d 685, 691-692 [97 Cal.Rptr. 1, 488 P.2d 161];
cf. City and County of San Francisco v. Workers' Comp.
Appeals Bd. (1978) 22 Ca1.3d 103, 115-117 [148 Cal.Rptr.
626, 583 P.2d 151].) Thus the question becomes whether
the board must have the power to discipline attorneys if the
objectives of article XIV, section 4 are to be effectuated. In
other words, does the achievement of those objectives compel
the modification of a power - the disciplining of attorneys
that otherwise rests exclusively with this court?" ( Hustedt v.

Workers' Comp. Appeals Bd., supra, 30 Ca1.3d 329, 343.) We
concluded that the ability to discipline attorneys appearing
before it was not necessary to the expeditious resolution of
workers' claims or the efficient administration of the agency.
Thus, the absence of disciplinary power over attorneys would
not preclude the board from achieving the objectives of article

XIV, section 4, and no pro tanto repeal need be found.

(7) A similar analysis leads to the conclusion here that no
pro tanto repeal of article XIV, section 4, was intended
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or made necessary here by the adoption of section 6. The

goals of article XIII B, of which section 6 is a part, were
to protect residents from excessive taxation and government
spending. (Huntington Park Redevelopment Agency v. Martin

(1985) 38 Ca1.3d 100, 109 - 110.[211 Cal.Rptr. 133, 695 P.2d
220].) Section 6 had the additional purpose of precluding a
shift of financial responsibility for carrying out governmental
functions from the state to local agencies which had had their
taxing powers restricted by the enactment of article XIII A in
the preceding year and were ill equipped to take responsibility
for any new programs. Neither of these goals is frustrated
by requiring local agencies to provide the same protections
to their employees as do private employers. Bearing the
costs of salaries, unemployment insurance, and workers'
compensation coverage - costs which all employers must
bear - neither threatens excessive taxation or governmental
spending, nor shifts from the state to a local agency the
expense of providing governmental services.

Therefore, since the objectives of article XIII B and section
6 can be achieved in the absence of state subvention for the
expense of increases in workers' compensation benefit levels
for local agency employees, section 6 did not effect a pro
tanto repeal of the Legislature's otherwise plenary power over
workers' compensation, a power that does not contemplate
that the Legislature rather than the employer must fund the
cost or increases in *62 benefits paid to employees of local
agencies, or that a statute affecting those benefits must garner

a supennajority vote.

Because we conclude that section 6 has no application to
legislation that is applicable to employees generally, whether

public or private, and affects local agencies only incidentally
as employers, we need not reach the question that was the

focus of the decision of the Court of Appeal - whether the state

must reimburse localities for state-mandated cost increases
which merely reflect adjustments for cost-of-living in existing

programs.

V

Of mandate seeking tO compel the board to apprOve the claims

lacked merit and should have been denied by the superior
court without the necessity of further proceedings before the

board.

In B001713, the Los Angeles case, the Court of Appeal
reversed the judgment of the superior court denying the
petition. In the B003561, the Sonoma case, the superior court
granted partial relief, ordering further proceedings before the
board, and the Court of Appeal affirmed that judgment.

The judgment of the Court of Appeal is reversed. Each side
shall bear its own costs.

Bird, C. J., Broussard, J., ReynOso, J., Lucas, J., and Panelli,

J., concurred.

MOSK, J.

I concur in the result reached by the majority, but I prefer the

rationale of the Court of Appeal, i.e., that neither article XIII

B, section 6, of the Constitution nor Revenue and Taxation
Code sections 2207 and 2231 require state subvention
for increased workers' compensation benefits provided by
chapter 1042, Statutes of 1980, and chapter 922, Statutes of
1982, but only if the increases do not exceed applicable cost-
of-living adjustments because such payments do not result in

an increased level of service.

Under the majority theory, the state can order unlimited
financial burdens on local units of government without
providing the funds to meet those burdens. This may have
serious implications in the future, and does violence to the
requirement of section 2231, subdivision (a), that the state
reimburse local government for "all costs mandated by the

state."

In this instance it is clear from legislative history that the
Legislature did not intend to mandate additional burdens, but

merely to provide a cost-of-living "63 adjustment. I agree
with the Court of Appeal that this was permissible.

It follows from our conclusions above, that in each of these
cases the plaintiffs' reimbursement claims were properly Appellants' petition for a rehearing,was denied February 26,

denied by the State Board of Control. Their petitions for writs 1987. *64

Footnotes
1 The analysis by the Legislative Analyst advised that the state would be required to "reimburse local governments for the cost

of complying with 'state mandates.' State mandates' are requirements imposed on local governments by legislation or executive

orders." Elsewhere the analysis repeats: "[T]he initiative would establish a requirement that the state provide funds to reimburse

local agencies for the cost of complying with state mandates....

© 2 1 Thomson Reuters. No c airn Government Works.
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The one ballot argument which made reference to section 6, referred only to the "new program" provision, stating, "Additionally;
this measure [J] (1) will not allow the state government to force programs on local governments without the state paying for them."

2 The bill was approved by the Governor and filed with the Secretary of State on September 22, 1980. Prior to this, the Assembly
gave unanimous consent to a request by the bill's author that his letter to the Speaker stating the intent of the Legislation be printed
in the Assembly Journal. The letter stated: (1) that the Assembly Ways and Means Committee had recommended approval without
appropriation on grounds that the increases were a result of changes in the cost of living that were not reimbursable under either
Revenue and Taxation Code section 2231, or article XIII B; (2) the Senate Finance Committee had rejected a motion to add an
appropriation and had approved a_motion to concur_in_amendments-of the Conference Committee-deleting-any-appmgri-ation.
Legislative history confirms only that the final version ofAssembly Bill No. 2750, as amended in the Assembly on April 16, 1986,
contained no appropriation. As introduced on March 4, 1980, with a higher minimum salary of $510 on which to base benefits, an
unspecified appropriation was included.

3 The superior court consolidated another action by the County of Butte, Novato Fire Protection District, and the Galt Unified School
District with that action. Neither those plaintiffs nor the County of San Bernardino are parties to the appeal.

4 The same section "recognized," however, that a local agency "may pursue any remedies to obtain reimbursement available to it"
under the statutes governing reimbursement for state-mandated costs in chapter 3 of the Revenue and Taxation Code, commencing
with section 2201.

5 The court concluded that there was no legal or semantic difference in the meaning of the terms and considered the intent or purpose
of the two provisions to be identical.

6 The Court of Appeal also considered the expression of legislative intent reflected in the letter by the author of Assembly Bill No.
2750 (see fn. 2, ante). While consideration of that expression of intent may have been proper in construing Assembly Bill No. 2750,
we question its relevance to the proper construction of either section 6, adopted by the electorate in the prior year, or of Revenue
and Taxation Code section 2207, subdivision (a) enacted in 1975. (Cf California Employment Stabilization Co. v. Payne (1947) 31
Ca1.2d 210, 213-114 [187 P.2d 702].) There is no assurance that the Assembly understood that its approval ofprinting a statement
of intent as to the later bill was also to be read as a statement of intent regarding the earlier statute, and it was not relevant to the
intent of the electorate in adopting section 6.

The Court of Appeal also recognized that the history of Assembly Bill No. 2750 and Statutes 1982, chapter 922, which demonstrated
the clear intent of the Legislature to omitany appropriation for reimbursement of local government expenditures to pay the higher
benefits precluded reliance on reimbursement provisions included in benefit-increase bills passed in earlier years. (See e.g., Stats.
1973, chs. 1021 and 1023.)

7 We infer that the intent of the Court of Appeal was to reverse the order denying the petition for writ of mandate and to order the
superior court to grant the petition and remand thematter to the board with directions to set aside its order and reconsider the claim
after making the additional findings. (See Code Civ. Proc. § 1094.5, subd. (f).)

8 Pursuant to the 1972 and successor 1973 property tax relief statutes the Legislature had included appropriations in measures which,
in the opinion of the Legislature, mandated new programs or increased levels of service in existingprograms (see, e.g., Stats. 1973,
ch. 1021, § 4, p. 2026; ch. 1022, § 2, p. 2027; Stats. 1976, ch. 1017, § 9, p. 4597) and reimbursement claims filed with the State Board
of Control pursuant to Revenue and Taxation Code sections 2218-2218.54 had been honored. When the Legislature fails to include
such appropriations there is no judicially enforceable remedy for the statutory violation notwithstanding the command of Revenue
and Taxation Code section 2231, subdivision (a) that "[t]he state shall reimburse each local agency for all 'costs mandated by the
state,' as defined in Section 2207" and the additional command of subdivision (b) that any statute imposing such costs "provide an
appropriation therefor." (County of Orange v. Flournoy (1974) 42 Cal.App.3d 908, 913 [117 Cal.Rptr. 224].)

9 Whether a constitutional provision which requires a supermajority vote to enact substantive legislation, as opposed to funding the
program, may be validly enacted as a Constitutional amendment ratherthan, through revision of the Constitution is an open question.
(See Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization (1978) 22 Ca1.3d 208, 228 [149 Cal.Rptr. 239, 583
P.2d 1281].)

10 The Court of Appeal reached a different conclusion in City of Sacramento v. State of California (1984) 156 Cal.App.3d 182 [203
Cal.Rptr. 258], with respect to a newly enacted law requiring that all public employees be covered by unemployment insurance.
Approaching the question as to whether the expense was a "state mandated cost," rather than as whether the provision of an employee
benefit was a "program or service" within the meaning of the Constitution, the court concluded that reimbursement was required.
To the extent that this decision is inconsistent with our conclusion here, it is disapproved.

11 Section 4: "The Legislature is hereby expressly vestedwith plenary power, unlimited by any provision of this Constitution, to create,
and enforce a complete system of workers' compensation, by appropriate legislation, and in that behalf to create and enforce a
liability .on the part of any or all persons to compensate any or all of their workers for injury or disability, and their dependents
for death incurred or sustained by the said workers in the course of their employment, irrespective of the fault of any party. A

2 011 Thomson Reuters. No
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complete system of workers' compensation includesadequate provisions for the comfort, health and safetyand general welfare of

any and all workers and those dependent upon them for support to the extent of relieving from the consequences of any injury or

death incurred or sustained by workers in the course of their employment, irrespective of the fault of any party; also full provision

for securing safety in places of employment; full provision for such medical, surgical, hospital and other remedial treatment as is

requisite to cure and relieve from the effects of such injury; full provision for adequate insurance coverage against liability to pay

or furnish compensation; full provision for regulating such insurance coverage in all its aspects, including the establishment and

management of a State compensation insurance fund; full provision for otherwise securing the payment of compensation and full

provision for vesting power, authority and jurisdiction in an administrative body with all the requisite governmental functions to

determine any dispute or matter arising under such legislation, to the end that the administration of such legislation shall accomplish

substantial justice in all cases expeditiously, inexpensively, and without encumbrance of any character; all of which matters are

expressly declared to be the social public policy of this State, binding upon all departments of the State government.

"The Legislature is vested with plenary powers, to provide for the settlement of any disputes arising under such legislation by

arbitration, or by an industrial accident commission, by the courts, or by either, any, or all of these agencies, either separately or in

combination, and may fix and control the method and manner of trial of any such dispute, the rules of evidence and the manner of

review of decisions rendered by the tribunal or tribunals designated by it; provided, that all decisions of any such tribunal shall be

subject to review by the appellate courts of this State. The Legislature may combine in one statute all the provisions for a complete

system of workers' compensation, as herein defined.

"The Legislature shall have power to provide for the payment of an award to the state in the case of the death, arising out of and in the

course of the employment, of an employee without dependents, and such awards may be used for the payment of extra compensation

for subsequent injuries beyond the liability of a single employer for awards to employees of the employer.

"Nothing contained herein shall be taken or construed to impair or render ineffectual in any measure the creation and existence of

the industrial accident commission of this State or the State compensation insurance fund, the creation and existence of which, with

all the functions vested in them, are hereby ratified and confirmed." (Italics added.)

End of Document © 2011 Thomson Reuters. No claim to original U.S. Government Works.
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2 Cal.Rptr.3d 419, 03 Cal. bilii-Op. §erv. 6658, 2003 Daily Journal D.A.R.

2 Calaptr.3d 419
Court of Appeal, Second

District, Division 7, California.

COUNTY OF LOS ANGELES,

Plaintiff and Respondent,
v.

COMMISSION ON STATE

MANDATES, Defendant and Appellant;

Department of Finance, Real
Party in Interest and Appellant.

No. B15687o. July 28, 2003.

Synopsis

Judge of the Los Angeles Superior Court assigned by

the Chief Justice pursuant to article VI, section 6 of the
California Constitution.

A 1995 amendment to Penal Code section 135191 requires
local law enforcement officers to participate in two hours of

Background: County petitioned for writ of mandate, seeking
to vacate decision of the Commission on State Mandates
which denied county's test claim for costs associated with
statute requiring local law enforcement officers to participate
in two hours of domestic violence training. The Superior
Court, Los Angeles County, No. BS06497, Dzintra I. Janays,
J., granted the petition. Commission appealed.

Holding: The Court of Appeal, Mutioz (Aurelio), J., sitting
by assignment, held that statute did not mandate any increased
costs and thus Commission was not required to reimburse
county for its costs.

Reversed with directions.

Attorneys and Law Firms

**422 *1178 Paul M. Starkey, Camille Shelton,
Sacramento, and Katherine Tokarski, for Defendant and
Appellant Commission on State Mandates.

Bill Lockyer, Attorney General, Andrea Lynn Hoch, Senior.
Assistant Attorney General, Louis R. Mauro and Catherine
M. Van Aken, Supervising Deputy Attorneys General and
Geoffrey L. Graybill, Deputy Attorney General, for Real
Party in Interest and Appellant Department of Finance.

Lloyd W. Pellman, County Counsel and Stephen R.
Morris, Principal Deputy County Counsel, for Plaintiff and
Respondent County of Los Angeles.

Opinion

MU#NOZ (AURELIO), J.

domestic violence training. The issue on appeal is whether
this amendment resulted in a reimbursable state-mandated
program within the meaning of article XIII B, section 6
of the California Constitution for the time spent by local
law enforcement officers in such domestic violence training,
although such officers were already required to spend 24
hours in continuing education training and the domestic
violence training could be included within this total.

1 Hereafter section 13 5 1 9 .

This administrative mandamus proceeding was commenced
by the County of Los Angeles (County) on a "test claim"
filed with and denied by the *1179 Commission on State
Mandates (Commission) for the County's costs incurred
pursuant to section 13519. The trial court found that
California Constitution article XIII B, section 6 required
the state to reimburse the County for domestic violence
training because the County's needs and priorities might
be detrimentally affected when the state took away two
hours of training by mandating that two specific hours of
training occur. The trial court remanded the proceedings to
the Commission to determine the amount of costs actually
incurred by the County. We reverse.

FACTUAL BACKGROUND
AND PROCEDURAL HISTORY

Article XIII B, section 6 of the California Constitution
provides: "Whenever the Legislature or any state agency
mandates a new program or higher level of service on any
local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of
such program or increased level of service...." (Cal. Const.,
art. XIII B, § 6.) The Commission is charged with hearing and

deciding local agency claims of entitlement to reimbursement

under article XIII B, section 6. (Gov.Code, § 17551, subd.
(a).) Pursuit of such a claim is the exclusive remedy for
this purpose (Gov.Code, § 17552), but the Commission's
decisions are subject to review by administrative mandamus,
under Code of Civil Procedure section 1094.5. (Gov.Code,
§ .17559, subd. (b).) A "test claim" is "the first claim,
**423 including claims joined or consolidated with the first

Received
July 29, 2011
commission on
state mandates

1078



County of Los Angeles v. Commission on State Mandates, 110 Cal.App.4th 1176 (2003)

2 Cal.Rptr.3d 419, 03 Cal. Daily Op. Serv. 6658, 2003 Daily Journal D.A.R. 8347

claim, filed with the commission alleging that a particular
statute or executive order imposes costs mandated by the
state." (Gov.Code, § 17521; see also Kin law v. State of
California (1991) 54 Ca1.3d 326, 328-329, 331-333, 285
Cal.Rptr. 66, 814 P.2d 1308.)

In 1995, section 13519, subdivision (e) was amended to
provide: "(e) Each law enforcement officer below the rank
of supervisor who is assigned to patrol duties and would
normally respond to domestic violence calls or incidents
of domestic violence shall complete, every two years, an
updated course of instruction on domestic violence that
is developed according to the standards and guidelines
developed pursuant to subdivision (d). The instruction
required pursuant to this subdivision shall be funded from
existing resources available for the training required pursuant

to this section. It is the intent of the Legislature not to increase

the annual training costs of local government." 2

2 The currently enacted version of this provision is found

at section 13519, subdivision (g), and reads, "Each
law enforcement officer below the rank of supervisor

who is assigned to patrol duties and would normally
respond to domestic violence calls or incidents of
domestic violence shall complete, every two years, an

updated course of instruction on domestic violence
that is developed according to the standards and
guidelines developed pursuant to subdivision (d). The

instruction required pursuant to this subdivision shall

be funded from existing resources available for the
training required pursuant to this section. It is the intent

of the Legislature not to increase the annual training
costs of local government entities." (Stats.1998, ch.
701, § 1, designated the paragraph following subd. (a) as

subd. (b) and redesignated the remaining subdivisions
accordingly; in redesignated subd. (c), inserted par. (5),

listing the signs of domestic violence as an instruction
topic, and redesignated pars. (5) to (16) as pars. (6) to

(17))

*1180 Penal Code section 13510,3 et seq. requires the
State Commission on Peace Officer Standards and Training

(POST) to promulgate regulations establishing minimum
state standards relating to physical, mental, and moral
fitness, and minimum training standards for law enforcement
officers. Compliance with POST's requirements is voluntary.
(Pen.Code, § 13510 et seq.) POST has a certification program
for peace officers specified in sections 13510 and 13522 and
for the California Highway Patrol. (Pen.Code, §§ 13510.1,
subds.(a)-(c), 13510.3.)

Penal Code section 13510, subdivision (a), provides
in relevant part: "For the purpose of raising the level
of competence of local law enforcement officers,
[POST] shall adopt, and may from time to time
amend, rules establishing minimum standards relating

to physical, mental, and moral fitness that shall govern

the recruitment of any city police officers, peace officer

members of a county sheriffs office, marshals or deputy

marshals of a municipal court, peace officer members

of a county coroner's office...."

On or about December 26, 1996, the County filed a "test

claim" 4 pursuant to Government Code section 17522 with

the Conunission. 5 The test claim alleged that *424 neither
local police officers nor their agencies were given any choice

with respect to compliance with section 13519. However,
in order to implement the training, the County was required
to redirect its officers from their normal work in order to
attend the two-hour domestic violence training. The County
alleged this substitution of the work agenda of the state for
that of the local government violated California Constitution
article XII1 B, section 6. Furthermore, the County pointed to

language in *1181 Penal Code section 13519, subdivision
(e), providing that, "The instruction required pursuant to this
subdivision shall be funded from existing resources available
for the training required pursuant to this section. It is the intent

of the Legislature not to increase the annual training costs of

local government entities."

4 The test claim also challenged the incident-reporting
requirements of Penal Code section 13730, which
imposed a new program upon local law enforcement
agencies to include in the domestic violence incident
report additional information regarding the use of
alcohol and controlled substances by the alleged abuser,

and any prior domestic violence responses to the same

address. The County did not contest the Commission's
outcome relating to this portion of the test claim, and
therefore this issue is not before us on appeal.

5 In 1984, the Legislature created a statutory procedure
for determining whether a statute imposes state-
mandated costs on a local agency within the meaning
of California Constitution article XII B, section 6. (See

Gov.Code, § 17500 et seq.) The local agency files a
test claim with the Commission, which holds a public
hearing and determines whether the statute mandates a

new program or increased level of service. (Gov.Code,

§§ 17521, 17551, 17555.) If the Commission finds
that a claim is reimbursable, it then determines the
amount of reimbursement. (Gov.Code, § 17557.) The
local agency then follows statutory procedures to

yN 4l 2011 1 Thomson claim to original U.S. Gover )ment Works.
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obtain reimbursement. (See Gov.Code, § 17558 et
seq.) Where the Commission finds no reimbursable
mandate, the local agency can challenge this finding
by administrative mandate proceedings under Code
of Civil Procedure section 1094.5. (See Gov.Code, §
17552 [these provisions "provide the sole and exclusive

procedure by which a local agency ... may claim
reimbursementfor costs mandated by the state as
required by Section 6 "].)

The test claim alleged that although POST bore the cost
of producing two-hour telecourses on domestic violence,
POST did not provide for any local law enforcement
salary reimbursement for attendance at any type of POST-
certified training, including the state-mandated costs for
domestic violence training. Adherence to POST standards
is voluntary by local law enforcement agencies, but POST
requires a minimum of 24 hours of training every two
years, to be chosen from a menu of available courses.
POST does not dictate the courses that must be taken.
POST courses include training in, among other things:
interviewing techniques for detectives, defensive weapons,
CPR, conflict resolution, bicycle patrol, ritual crime and hate
group offenders, vehicle pullover and approach, confessions,

courtroom demeanor, electronic vehicle recovery systems,
vehicle theft investigation, and cultural awareness.

The POST program gives local law enforcement agencies
flexibility in choosing training programs to meet their
differing needs. In addition to domestic violence training,
certain other programs are legislatively mandated: dealing
with the developmentally disabled/mentally ill training
(implemented July 1992); high speed vehicle pursuits
(implemented November 1994); first aid/CPR (a 21-hour
initial course, with a 12-hour refresher course every three
years); missing persons (implemented January 1989); racial
and cultural diversity (implemented August 1983); sexual
harassment (implemented November 1994); and sudden
infant death syndrome (implemented July 1990). The time
requirements for these other required courses vary. Some
elective courses require 40 hours to complete.

However, the County alleged because there were no existing
resources available for the domestic violence training, the
annual training costs of the County were increased as a result
of section 13519. The County Sheriffs Department incurred
costs of S170,351.45 for domestic violence training for the
fiscal year 1996-1997.

In support of its test claim, the County submitted legislative
materials relating to section 13519. These included: A July

5, 1995 memorandum in which the Assembly Committee on

Appropriations stated that Senate Bill No. 132, proposing
the changes **425 to 13519, understood the "training
requirement could have significant costs to local law
enforcement in terms of expense and public safety, as most
depat Intents will be forced to backfill for offices while the
officers are being_ trained or_ will- have to forego _the- *1-182

backfilling and have fewer offices on patrol. Any monetary
costs incurred by local law enforcement for the officer
backfilling would be state-reimbursable." The Committee
noted that, "Although this bill states that the costs of the
additional domestic violence training be absorbed by POST
within existing resources, the reality is that this bill would
create additional non-absorbable costs to POST since POST
will be unable to exclude one type of training in favor of the
domestic violence training, and instead will have to add this
training to their current curriculum. The current curriculum
of POST training is just as important to the maintaining of
public safety as is the additional domestic violence training."

In addition, the Depattinent of Finance recognized the
fiscal impact of section 13519 on local law enforcement
agencies, and opposed the adoption of Senate Bill No.
132. Diane M. Cummins, Deputy Director of the State
Department of Finance, wrote to Senator Diane Watson
on April 20, 1995, that, "This bill also specifies that
training required pursuant to this measure 'shall be funded
from existing resources', as specified. In so specifying,
this bill would also require law enforcement agencies to
modify existing training programs by increasing training
requirements. Finance believes this bill contains a local
mandate without providing necessary funding, thereby being
in conflict with the California Constitution, which requires
the state to fund local mandate costs. Although there is
no specific information available regarding the level of
additional costs which would be imposed on law enforcement

agencies, the Department of Finance is opposed to legislation
which would result in additional General Fund expenditures,
given the State's ongoing fiscal constraints." The Department

of Finance recognized that, "Adding mandatory domestic
violence training requirement would result in an additional
unknown cost for specified state and local law enforcement
agencies...."

Furthermore, Gretchen Fretter, Chair of the California
Academy Directors' Association (an organization of training
center directors and police academy managers throughout
the state) wrote Senator Watson on March 9, 1995, to
express the association's concerns with Senate Bill No. 132.
Fretter's analysis indicated that the mandate would incur a

:::Firn to origir.F.
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$300,000 price tag for each training cycle. The California
State Sheriffs' Association also wrote to express concerns
about Senate Bill No. 132, including that POST estimated
the domestic violence training would add costs to local
agencies of at least $750,000 per year. Glen Fine, the Deputy
Executive Director of POST, on July 11, 1997, wrote to the
Department of Finance to inform it that POST understood
that the author of Senate Bill No. 132 was aware of POST's
training requirements of 24 hours every two years, and it was

"the author's intent ... that domestic violence update training
become a statutorily required priority for inclusion within this

24 hours of training every two years."

*1183 POST issued a bulletin in February 1996 advising
local law enforcement agencies of the new domestic violence

training requirement.

The Department of Finance contended that the Legislature
intended the domestic violence continuing education and
training to be funded from existing resources. The

department also contended that POST, which was charged

with developing training **426 standards for local law
enforcement agencies, provided over $21 million in existing

state funds for domestic violence training. POST pointed
out that the drafter of the statute recognized the 24 hours
of continuing education every two years, and intended the
domestic violence training to be a priority to be included
within this 24hour requirement.

At the hearing before the Commission on the test claim,
representatives of the County testified that POST refused
to pay for the programs, putting the burdens on local
governments, and POST itself had estimated the annual cost
of the program at $750,000. A representative of the Sheriffs
Department (Captain Dennis Wilson) testified that of the 24
hours required, any combination of courses could be used to
meet the requirement. However, inclusion of the domestic
violence training would take away two of those hours of
training, resulting in only 22 hours. The Sheriffs Department
would conduct domestic violence training even in the absence

of the mandate; indeed; the Sheriffs Department actually
conducted about 72 hours of training per officer per year.
There was no funding for any of this training. The Sheriff's
Department has 8,200 sworn officers, and two hours of
training per officer adds up to 16,400 hours, which translates
to 10 full-time officers for a year. Without funding for the
domestic violence training, the Sheriffs Department therefore
would lose the time equivalent of 10 officers for a year.
Taking officers off the street impacts upon crime.

Martha Zavala testified on behalf of the County that the
domestic violence training could not merely be subsumed
within the 24 hours already required. With the training
mandates already required by POST which exceed the 24
hour minimum, adding the domestic violence training only
further exceeds the minimum 24 hours. There is no room
to carve it out. Meeting POST requirements is not really an
option. Thus, both the Sheriffs Department and the County
agree they are seeking reimbursement of the costs of the
training and the cost of replacing the officers on the street
while in training.

A representative of POST testified that what POST provides
in reimbursement to local law enforcement agencies is a
small percentage of the real costs incurred. Where the
training involved is through a telecourse, POST provides
no reimbursement There has been no increase in POST's
budget since the amendment to section 13519. About 30 of
the courses provided by POST are mandated training.

*1184 A representative of the Department of Finance
testified that the Department believed section 13519 did
not create state-mandated reimbursable program because
the legislation indicated it was the Legislature's intent, not
increase the training costs of local, government, and the
training could be fit within the existing 24hour requirements.

The Commission's staff prepared an analysis in advance of
the hearing which found against the County. The ,"Staff
Analysis" pointed out that section 13519 was originally added

by chapter 1609, Statutes of 1984. 6 Originally, the statute
required **427 that POST develop and implement a basic
course of instruction for the training of law enforcement
officers in the handling of domestic violence complaints,
with local law enforcement agencies encouraged, but not
required, to provide updates. These provisions of the 1984
version were the subject of a test claim filed by the City of
Pasadena in 1990. That claim was denied because the original
statute did not require local agencies to implement or pay
for a domestic violence training program, did not increase
the minimum basic training course hours or advanced officer
training hours, and did not require local agencies to provide
domestic violence training pursuant to the POST skills and

knowledge standards.

6 The history of section 13519 is as follows: Added by
Statutes 1984, chapter 1609, section 2, pages 5711
5713. Amended by Statutes 1985, chapter 281, section
1, pages 1305-1306, effective July 26, 1985; Statutes
1989, chapter 850, section 3; Statutes 1991, chapter
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912 (Sen. Bill No. 421), section 1, pages 4086-4088;
Statutes 1993, chapter 1098 (Assem. Bill No. 1268),
section 8, pages 6162-6163; Statutes 1995, chapter
965 (Sen. Bill No. 132), section 1, pages 7377-
7380; Statutes 1998, chapter 606 (Sen. Bill No.1880),
section 13; Statutes 1998, chapter 701 (Assem. Bill
No. 2172), section 1; Statutes 1999, chapter 659 (Sen.

BillNo. 355), section 4. The 1995 amendment, at
issue here, rewrote subdivision (e), which prior to
amendment read: "(e) Forty thousand dollars ($40,000)

is appropriated from the Peace Officers Training Fund

[POST] in augmentation of Item 8120-001-268 of
the Budget Act of 1984, to support the travel, per
diem, and associated costs for convening the necessary

experts." (Stats.1993, ch. 1098, § 8, p. 6188.)

Legally, the Staff Analysis pointed out that in order for a
statute to impose a reimbursable state-mandated program,
the statutory language must (1) direct or obligate an activity
or task upon local government entities, and (2) the required
activity or task must be new or it must create an increased
or higher level of service over the former required level
of service. (See, e.g., County of Los Angeles v. State of
California (1987) 43 Ca1.3d 46, 56, 233 Cal.Rptr. 38, 729
P.2d 202.) The Staff Analysis concluded that section 13519
did impose a new activity or program upon local law
enforcement agencies. However, because the language of
the statute requiring that the instruction be funded from
existing resources, it was an open question whether the
program imposed mandated costs. Because POST's minimum

requirements remained at 24 hours before and after enactment
of section 13519, there were no increased training hours and
costs associated with the domestic violence training course.
Instead, the course should be accommodated or absorbed by

*7185 local law enforcement agencies within their existing
resources available for training. Thus, the Staff Analysis
recommended denial of the test claim.

After the public hearings were held, the Commission adopted
the findings of the Staff Analysis. The Commission issued
its own statement of decision which substantially adopted the
findings of the Staff Analysis.

Subsequently, the County filed a petition for writ of mandate
with the trial court, seeking vacation of the Commission's
decision. The County argued that the domestic violence
training constituted a state-mandated reimbursable program
because it (1) was mandatory, while the POST certification
training was optional; and (2) the only way local agencies
could avoid the costs of the new program would be to redirect

their efforts from the training they were already providing

as part of POST training, thereby losing flexibility to design
programs to suit their own needs.

The Commission argued that the County's focus on
"redirected" manpower costs was misplaced. Instead, the
focus should be on whether the local law enforcement
agencies actually experience increased expenditure_oLtheir_
tax revenues. (See, e.g., County of Sonoma v. Commission
on State Mandates (2000) 84 Cal.App.4th 1264, 1283, 101
Cal.Rptr.2d 784.) In County of Sonoma, the court stated
that California Constitution article XIII B, section 6 was
designed to prevent the state from forcing programs on
local governments, and such a forced program is one which
results in "increased actual expenditures **428 of limited
tax proceeds that are counted against the local government's
spending limit. Section 6, located within a measure aimed
at limiting expenditures, is expressly concerned with 'costs'
incurred by local governments as a result of state-mandated
programs, particularly when the costs of compliance with a
new program restrict local spending in other areas." (County
of Sonoma, at p. 1284, 101 Cal.Rptr.2d 784.) Because
section 13519 did not require the County to incur "actual
increased costs" because the domestic violence training could
be subsumed within the 24hour POST training requirement,
no state reimbursement was required.

The Commission also argued the state had not required the
County to incur increased training costs for salaries of officers
to receive the two-hour training. POST's requirements did not
change as a result of section 13519, and indeed, shortly after
the enactment of section 13519, POST forwarded a bulletin
to local law enforcement agencies suggesting they include
domestic violence training within the 24hour continuing
training requirement.

*1186 The trial court heard argument, after which the trial
court adopted its tentative statement of decision in which it
noted that, "Although it may be reasonable in some or even
most cases for a deputy to eliminate an unrequired two-hour
elective in favor of the required domestic violence instruction,

what about cases where the County's needs and priorities
would be affected detrimentally, if two hours of electives
were taken away? At what point would additional mandated

courses result in increased costs? PO The record also shows
that, for some deputies, other state-required training already
amounts to 24 hours or more per two-year period. For
these deputies, the two hours of mandated domestic violence
training cannot be accommodated by giving up other training
but must be added on, for added cost. It appears that, if
domestic violence instruction is to be funded from existing
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resources on a deputy-by-deputy basis, the County clearly
does incur increased costs." The trial court granted the
petition, and remanded the matter for consideration of the
exact amount of increased costs.

DISCUSSION

I. STANDARD OF REVIEW.

1 2 3 The determination whether the statute here at
issue established a mandate under California Constitution
article XIII B, section 6, is a question of law. (County of
San Diego v. State of California (1997) 15 Ca1.4th 68, 109,
61 Cal.Rptr.2d 134, 931 P.2d 312.) Under Government Code

section 17559,7 administrative mandanius is the exclusive
means to challenge a decision of the Commission on a
subvention claim. (Redevelopment Agency v. Commission
on State Mandates (1997) 55 Cal.App.4th 976, 980, 64
Cal.Rptr.2d 270.) "Government Code section 17559 governs

the proceeding below and requires that the trial court
review the decision of the Commission under the substantial
evidence standard. Where the substantial evidence test
is applied by the trial court, we are generally confined
to inquiring whether substantial evidence supports the
court's findings and judgment. [Citation.] However, we
independently review the superior court's legal **429

conclusions about the meaning and effect of constitutional
and statutory provisions. [Citation.]" (City of San Jose v.
State of California (1996) 45 Cal.App.4th 1802, 1810, 53
Cal.Rptr.2d 521.)

7 Government Code section 17559, subd. (b), provides:
"A claimant or the state may commence a proceeding
in accordance with the provisions of Section 1094.5 of
the Code of Civil Procedure to set aside a decision of
the commission on the ground that the commission's
decision is not supported by substantial evidence. The

court may order the commission to hold another hearing

regarding the claim and may direct the commission on
what basis the claim is to receive a rehearing."

*1187 II. SECTION 13519'S IMPOSITION OF A
DOMESTIC VIOLENCE TRAINING COURT IS NOT
A STATEMANDATED PROGRAM WITHIN THE
MEANING OF CONSTITUTION ARTICLE XIII B,
SECTION 6 BECAUSE IT DOES NOT CONSTITUTE
AN "INCREASED LEVEL OF SERVICE."

4 The Commission essentially makes two arguments. First,

it contends that the County did not incur "increased costs."
Reimbursement to the County under Constitution article XIII

B, section 6 is not required unless there is a showing of actual
increased costs mandated by the state. (See, e.g., County of
Los Angeles v. State of California, supra, 43 Ca1.3d at pp. 54-

55, 233 Cal.Rptr. 38, 729 P.2d 202; City of Sacramento v.
State of California (1990) 50 Ca1.3d 51, 66-67, 266 Cal.Rptr.
139, 785 P.2d 522.) In City of Sacramento, the court explained

that the statutory concept of "costs mandated by the state"
and the constitutional concept of article XIII B, section 6, are
identical. (City of Sacramento v. State of California, supra,
50 Ca1.3d at p. 67, fn. 11, 266 Cal.Rptr. 139, 785 P.2d
522.) Because of this limited, rather than broad definition,
of "costs mandated by the state," article XIII B, section 6
does not provide reimbursement for every single increased
cost. Thus, the trial court's finding that reimbursement was
required where a statute results in a "redirection of local
effort" or a "detrimental change in a local agency's needs and
priorities" is not supported by the law. Rather, it constitutes
an inappropriate injection of an equitable standard into the
analysis.

Secondly, the Commission argues that no "mandate" exists.
To the contrary, substantial evidence supports its finding that
section 13519 does not result in increased costs because
nothing in the statute requires the County, or any other local
law enforcement agency, to incur actual increased costs. The
total number of hours required (the 24 minimum hours of
POST training) did not increase because of the domestic
violence training; rather, POST still requires 24 hours and
in fact after the passage of section 13519, POST forwarded
a bulletin to law enforcement agencies recommending that
they include domestic violence training within the 24-hour
continuing professional training requirement. Because the
POST standards are voluntary, if a local law enforcement
agencies adds two hours of domestic violence training to
either the POST requirement or its own requirements, it is
doing so at its own discretion.

In response,. the County points out that the Commission's
conclusion is based upon the erroneous premise that local law

enforcement agencies could escape increased costs simply
by dropping two hours of their existing POST training and
substituting the new domestic violence training. However,
the evidence in the legislative history indicates that this was
not the intent of the Legislature when it was considering
section 13519, nor was it the position of *1188 the

Department of Finance. The County also contends that local
law enforcement agencies incur costs when they sacrifice
their existing training programs for the new domestic violence

training. Although POST does not dictate those courses for
which a local law enforcement agency must offer training
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and POST does pay for much of the training material, most
of the cost of POST training is borne by the local law
enforcement agencies in the form of personnel costs while
deputies spend 24 hours of work time receiving **430
training. Furthermore, if a mere legislative directive to fund
a new program with existing resources would let the state
off the hook_for reimbursement, then_the constitutionaLrule

of mandate reimbursement would be a nullity: any new
state mandate can be funded by canceling other services.
Because California Constitution article XIII B, section 6 was
designed to prevent the elimination of the fiscal freedom of
local governmental agencies to expend their limited available
resources without being straightjacketed by state-mandated
programs, the Commission's "within existing resources" rule
would circumvent the purposes of article XIII B, section 6.

A. The Purposes of California Constitution Article XIII
B, Section 6 Guide Our Analysis.

5 In 1978, the voters approved Proposition 13, which added
article XIII A to the California Constitution. Article XIII A
"imposes a limit on the power of state and local governments
to adopt and levy taxes. [Citation.]" (County of Fresno v.
State of California (1991) 53 Ca1.3d 482, 486, 280 Cal.Rptr.
92, 808 P.2d 235.) In 1979, Proposition 4 added article
XIII B to the Constitution, which imposed a complementary
limit on governmental spending. (San Francisco Taxpayers
Assn. v. Board of Supervisors (1992) 2 Ca1.4th 571, 574,
7 Cal.Rptr.2d 245, 828 P.2d 147.) These two constitutional
provisions "work in tandem, together restricting California
government's power both to levy and to spend for public
purposes." (City of Sacramento v. State of California, supra,
50 Ca1.3d at p. 59, fn. 1, 266 Cal.Rptr. 139, 785 P.2d 522.)
Their goal is to protect citizens from excessive taxation and
government spending. (County of Los Angeles v. State of
California, supra, 43 Ca1.3d at p. 61, 233 Cal.Rptr. 38, 729
P.2d 202.)

6 California Constitution article XIII B, section 6, provides
in relevant part: "Whenever the Legislature or any state
agency mandates a new program or higher level of service
on any local government, the state shall provide a subvention
of funds to reimburse such local government for the costs
of such program or increased level of service." Article
XIII B, section 6, prevents the state from shifting financial
responsibility for carrying out governmental functions to
local agencies, which are "ill equipped" to assume increased
financial responsibilities because of the taxing and spending
limitations of articles XIII A and XIII B. (County of Fresno v.

State of California, supra, 53 Ca1.3d at p. 487, 280 Cal.Rptr.

92, 808 P.2d 235.) Section 6 thus requires the state "to pay for

any new *1189 governmental programs, or for higher levels
of service under existing programs, that it imposes upon local
governmental agencies. [Citation.]" (Hayes v. Commission
on State Mandates (1992) 11 Cal.App.4th 1564, 1577, 15
Cal.Rptr.2d 547.)

7 8 9 10 11 12 13 State mandate jurisprudence
has established that in general, local agencies are not entitled
to reimbursement of all increased costs mandated by state
law, but only those resulting from a "new" program or
an "increased level of service" imposed upon them by the
state. (Lucia Mar Unified School District v. Honig (1988)
44 Ca1.3d 830, 835, 244 Cal.Rptr. 677, 750 P.2d 318.)
A "program" is defined as a program which carries out
the "governmental function of providing services to the
public, or laws which, to implement a state policy, impose
unique requirements on local governments and do not apply
generally to all residents and entities in the state." (County
of Los Angeles v. State of California, supra, 43 Ca1.3d at p.

56, 233 Cal.Rptr. 38, 729 P.2d 202.) A program is "new"
if the local governmental entity had not previously been
required to **43j institute it. (City of San Jose v. State of
California, supra, 45 Cal.App.4th at p. 1812, 53 Cal.Rptr.2d
521.) State mandates are requirements imposed on local
governments by legislation or executive orders. (County of
Los Angeles v. State of California, supra, 43 Ca1.3d at p.
50, 233 Cal.Rptr. 38, 729 P.2d 202.) Since the purpose of
California Constitution article XIII B, section 6 is to avoid
governmental programs from being forced on localities by
the state, programs which are not unique to the government
do not qualify; the programs must involve the provision
of governmental services. (City of Sacramento v. State of
California, supra, 50 Ca1.3d at p. 68, 266 Cal.Rptr. 139, 785
P.2d 522.) Further, in order for a state mandate to be found,
the local governmental entity must be required to expend the
proceeds of its tax revenues. (Redevelopment Agency of the
City of San Marcos v. Commission on State Mandates, supra,
55 Cal.App.4th at p. 986, 64 Cal.Rptr.2d 270.) Lastly, there

must be compulsion to expend revenue. (City of Merced v.
State of California (1984) 153 Cal.App.3d 777, 780, 783,
200 Cal.Rptr. 642 [revisions to Code of Civil Procedure
required entities exercising the power of eminent domain
to compensate businesses for lost goodwill did not create
state mandate, because the power of eminent domain was
discretionary, and need not be exercised at all]; Department of

Finance v. Commission on State Mandates (2003) 30 Ca1.4th
727, 134 Cal.Rptr.2d 237, 68 P.3d 1203.) In Lucia Mar, the
court explained article XIII B, section 6. "The intent of the
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section would plainly be violated if the state could, while
retaining administrative control of programs it has supported
with state tax money, simply shift the cost of the programs to
local govermnent on the theory that the shift does not violate
Section 6 of article XIIIB because the programs are not 'new.'

" (Lucia Mar Unified School District v. Honig, supra, 44
Ca1.3d at p. 836, 244 Cal.Rptr. 677, 750 P.2d 318.)

However, in spite of all of the above, "increased level of
service" is not defined in California Constitution article
XIII B, section 6 or in the ballot materials. *1190 (Long
Beach Unified School District v. State of California (1990)
225 Cal.App.3d 155, 173, 275 Cal.Rptr. 449.) Futthermore,
"Although a law is addressed only to local governments and
imposes new costs on them, it may still not be a reimbursable
state mandate." (City of Richmond v. Commission on State
Mandates (1998) 64 Cal.App.4th 1190, 1197, 75 Cal.Rptr.2d

754.)

In City of San Jose v. State of California, supra, 45
Cal.App.4th 1802, .53 Ca1.Rptr.2d 521, Government Code
section 29550 authorized counties to charge cities and other
local entities for costs of booking into county jails persons
who had been arrested by employees of the cities and other
entities. (45 Cal.App.4th at p. 1806, 53 Cal.Rptr.2d' 521.)
The State argued the measure merely reallocated booking
costs, no shifting from state to local entities, therefore not
within article XIII B, section 6. (45 Cal.App.4th at p. 1806,
53 Cal.Rptr.2d 521.) The city contended counties function
as agents of the state, charged with enforcement of state's
criminal laws; detaining and booking integral part of this
process. (Id. at p. 1808, 53 Cal.Rptr.2d 521.) The Commission

found maintenance of jails and detention of prisoners, had
always been a local matter, and cities and counties were both
forms of local government; therefore, there was no shift in
costs between state and local entities.

Furthermore, the terms of Government Code section 29550
were discretionary, not mandatory. (City of San Jose v.
State of California, supra, 45 Cal.App.4th at pp. 1808-1809,
53 Cal.Rptr.2d 521.) City of San Jose found no cost had
been improperly transferred to the local government **432
entities because the cost of capture, detention and housing of
persons charged with crimes had traditionally been borne by
the counties. (Id. at p. 1813, 53 Cal.Rptr.2d 521.) City of San
Jose rejected the cities' argument that the county was acting
as agent of the state because it was "not supported by recent
case authority, nor does it square with definitions pSrticular

to subvention analysis." (Id. at p. 1814, 53 Cal.Rptr.2d
521.) California Constitution article XIII B treated cities

and counties alike; Government Code section 17514 defines
"costs mandated by the state" to mean any increased costa that

a "local agency" is required to incur. Because both cities and
counties were to be treated alike for purposes of subvention
analysis, nothing in article XIII B, section 6 prohibits the
shifting of costs between local government entities. (City of
San Jose, at p. 1815, 53 Cal.Rptr.2d 521.)

In County of Los Angeles v. State of California, supra, 43
Ca1.3d 46, 233 Cal.Rptr. 38, 729 P.2d 202, Labor Code
sections 4453, 4453.1 and 4460, increased the maximum
weekly wage upon which temporary and permanent disability

indemnity was computed from $231 to $262.50 per week.
In addition, Labor Code section 4702 increased certain death
benefits, from $55,000 to $75,000. The trial court held that
because the changes did not exceed costs of living changes,
they did not create an "increased level of service." (43 Ca1.3d
at p. 52, 233 Cal.Rptr. 38, 729 P.2d 202.) The County argued
the terms of California Constitution article XIII B, section 6,
do not contain an exception for increased costs which do not
exceed the inflation rate. (43 Ca1.3d at p. 53, 233 Cal.Rptr.
38, 729 P.2d 202.) The County relied .on certain repealed
Revenue and *1191 Taxation Code definitions which had
equated any program which imposed "additional costs" as
being within the constitutional provision of "increased level
of service." (Id. at p. 53, 233 Cal.Rptr. 38, 729 P.2d 202.)
County of Los Angeles rejected this interpretation. "If the
Legislature had intended to continue to equate 'increased
level of service' with 'additional costs,' then the provision
would be circular: 'costs mandated by the state' are defined
as 'increased costs' due to an 'increased level of service,'
which, in turn, would be defined as 'additional costs.' " (Id
at p. 55, 233 Cal.Rptr. 38, 729 P.2d 202.) An examination
of the language of California Constitution article XIII B,
section 6 shows that "by itself, the term 'higher level of
service' is meaningless." Id at p. 56, 233 Cal.Rptr. 38, 729
P.2d 202. Rather, it must be read in conjunction with the
phrase " 'new program.' " Ibid. "Thus read, it is apparent
that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the
services provided by local agencies in existing 'programs.'
" (Ibid.) By " 'program,' " the voters meant "programs that
carry out, the governmental function of providing services
to the public, or laws which, to implement a state policy,
imposed unique requirements on local governments and do
not apply generally to all residents and entities in the state."
(Ibid.) 233 Cal.Rptr. 38, 729 P.2d 202.) The ballot materials
provided that article XIII B, section 6 would "not allow the
state government to force programs on local governments
without the state paying for them." (43 Ca1.3d at p. 56, 233
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Cal.Rptr. 38, 729 P.2d 202.) "Laws of general application
are not passed by the Legislature to 'force' programs on
localities." (Id. at p. 57, 233 Cal.Rptr. 38, 729 P.2d 202.) In
light of this, "[t]he language of section 6 is far too vague
to support an inference that it was intended that each time
the Legislature passes a law of general application it must
discern the likely effect on local governments and provide an simply shift the cost of the programs-to-local-govemment
appropriation to pay **433 for any incidental increase in on the theory that the shift does not violate section 6 of

the programs

schools for the severely handicapped. Lucia Mar held section
59300 constituted a "new" program of higher level of service
because cost of program had been shifted from the state
to a local entity. "The intent of the section would plainly
be violated if the state could, while retaining administrative
control of programs it has supported with state tax money,

local costs.... If the electorate had intended such a far-reaching

construction of section 6, the language would have explicitly

indicated that the word 'program' was being used in such a
unique fashion." (Id. at p. 57, 233 Cal.Rptr. 38, 729 P.2d 202.)

Therefore, there was no need to pay for increase in worker's
compensation, because it is not a program administered by
local agencies to provide service to the general public. Local

government entities are indistinguishable in this respect from
private employers. (Id. at pp. 57-58, 233 Cal.Rptr. 38, 729
P.2d 202.)

In City of Sacramento v. State of California, supra, 50 Ca1.3d
51, 266 Cal.Rptr. 139, 785 P.2d 522, chapter 2 of Statutes
of 1978 extended mandatory coverage under the state's
unemployment insurance laws to include state and local
governments and nonprofit organizations. City of Sacramento
held there was no obligation on the part of the state to provide
funds because there was no "unique" obligation imposed
upon local governments, nor was there any requirement of
new or increased governmental services. (50 Ca1.3d at p.
57, 266 Cal.Rptr. 139, 785 P.2d 522.) As the court stated,
the measure was adopted to conform California's system to
federal laws. (Id. at p. 58, 266 Cal.Rptr. 139, 785 P.2d 522.)

Because the measure required local governments to provide
unemployment benefits to their own employees, the state had
not compelled provision of a new or increased level of service
to the public at the local level. Rather, it had merely required
local government to provide the same benefits as private
*1792 employers. (Id. at p. 67, 266 Cal.Rptr. 139, 785 P.2d

522.) The purpose of California Constitution article XIII B,
section 6 was to avoid governmental programs from being
forced on localities by the state: Therefore, programs which
are not unique to the government do not qualify. (50 Ca1.3d at

p. 67, 266 Cal.Rptr. 139, 785 P.2d 522.) The benefits at issue
here have nothing to do with the provision of governmental
services, and are therefore not within the scope of section 6.
(50 Ca1.3d at p. 68, 266 Cal.Rptr. 139, 785 P.2d 522.)

In Lucia Mar Unified School District v. Honig, supra, 44
Ca1.3d 830, 244 Cal.Rptr. 677, 750 P.2d 318, Education
Code section 59300 required school districts to contribute
part of the cost of educating pupils from the district at state

[California Constitution] article XIIIB because
are not 'new.' " (44 Ca1.3d at p. 836, 244 Cal.Rptr. 677, 750
P.2d 318.)

On the other hand, in County of San Diego v. State of
California, supra, 15 Cal.4th 68, 61 Cal.Rptr.2d 134, 931
P.2d 312, pursuant to 1982 legislation, the state withdrew
from counties Medi-Cal funding for medically indigent
persons (MIP's). (Id. at pp. 79-80, 61 Cal.Rptr.2d 134, 931
P.2d 312.) To offset this change in coverage, the state set
up an account as a mechanism to transfer state funds to
counties to pay for Medi-Cal expenses, and sufficient funds
had been available in this account to enable the state to
fully fund San Diego County's Medi-Cal costs. (Id. at p.
80, 61 Cal.Rptr.2d 134, 931 P.2d 312.) However, in fiscal
year 1990-1991, insufficient funds were available. (Ibid.)
The state argued that no mandate for reimbursement existed
because the counties had always borne the responsibility
of paying for indigent medical care pursuant to Welfare &
Institutions Code section 17000. (County of San Diego, at pp.
91-92, 61 Cal.Rptr.2d 1'34, 931 P.2d 312.) In finding **434

reimbursement was mandated, the Supreme Court found that
at the time California Constitution article XIII B, section 6
was enacted, the state was fully funding Medi-Cal for MIP's
and the County bore no responsibility for those costs. (County

of San Diego, at p. 93, 61 Cal.Rptr.2d 134, 931 P.2d 312.)
Thus, in enacting Medi-Cal, the Legislature had shifted the
cost of indigent medical care from the counties to the state.
(Id. at pp. 96-97, 61 Cal.Rptr.2d 134, 931 P.2d 312.) Given
this background, the Legislature excluded MIP's from Medi-
Cal, knowing full well that it would trigger the counties'
obligation to pay for medical care as providers of last resort.
(Id. at p. 98, 61 Cal.Rptr.2d 134, 931 P.2d 312.) Therefore, the

1982 legislation "mandated a ' "new program" ' on counties
by 'compelling them to accept financial responsibility in
whole or in part for a program,' i.e., medical care for adult
MIN, 'which was funded entirely by the state before the
advent of article XIII B.' " (County of San Diego v. State
of California, supra, 15 Ca1.4th 68 at p. 98, 61 Cal.Rptr.2d
134, 931 P.2d 312, citing Lucia Mar Unified School District
v. Honig, supra, 44 Ca1.3d at p. 836, 244 Cal.Rptr. 677, 750
P.2d 318.) Otherwise, " 'County taxpayers would be forced
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to: accept new taxes or see the county *7793 forced to cut
existing programs further....' " (County of San Diego v. State
of California, supra, 15 Ca1.4th 68 at p. 98, 61 Cal.Rptr.2d

134, 931 P.2d 312.)

The Commission relies heavily on County of Sonoma v.
Commission on State Mandates, supra, 84 Cal.App.4th
1264, 101 Cal.Rptr.2d 784. In County of Sonoma, the
challenged legislation added section 97.03 to the Revenue
and Taxation Code, and reduced the amount of property
tax revenue to be allocated to local government pursuant
to a formula, allocating an equal portion to a "Educational
Revenue Augmentation Fund (ERAF)" for distribution to
school districts. (84 Cal.App.4th at pp. 1269-1270, 1275,
101 Cal.Rptr.2d 784.) The net effect of the legislation was
to decrease counties' tax revenues, although school revenues
remained stable, and satisfied the constitutional necessity
of maintaining, a minimum level of funding for schools
pursuant to California Constitution article XIV, section 8.
(84 Cal.App.4th at p. 1276, 101 Cal.Rptr.2d 784.) In. County
of Sonoma, the County argued that the reallocation of tax
revenues constituted a state-mandated cost of a new program.

(Id. at p. 1276, 101 Cal.Rptr.2d 784.) The court held that
section 6 subvention was limited to "increases in actual
costs." Because none of the County's tax revenues were
expended, the legislation did not come within section 6.
"Proposition 4 [the initiative enacting article XIII B] was
aimed at controlling and capping government spending,
not curbing changes in revenue allocations. Section 6 is

an obvious [complement] to the goal of Proposition 4 in

that it prevents the state from forcing extra programs on
local governments in a manner that negates their careful
budgeting of expenditures. A forced program that would
negate such planning is one that results in increased actual
expenditures of limited tax proceeds that are counted against
the local government's spending limit. Section 6, located
within a measure aimed at limiting expenditures, is expressly
concerned when 'costs' incurred by local government as a
result of state-mandated programs, particularly with the costs

of compliance with a new program restrict local spending
in other areas." (84 Cal.App.4th at pp. 1283-1284, 101
Cal.Rptr.2d 784 (emphasis added).)

County of Sonoma discerned a further requirement of
California Constitution article XIII B, section 6: that the
costs incurred must involve programs previously funded

exclusively by the state. In imposing this limitation, County

of Sonoma relied on language in * *435 County of San

Diego v. State of California, supra, 15 Cal.4th 68, 61
Cal.Rptr.2d 134, 931 P.2d 312 that "section 6 prohibits the

state from shifting to counties the costs of state programs
for which the state assumed complete financial responsibility
before adoption of section 6." (County of San Diego v.
State of California, supra, 15 Cal.4th 68 at p. 99, fn. 20,
61 Cal.Rptr.2d 134, 931 P.2d 312.) County of Sonoma
determined that because the statute at issue only involved
a reallocation of funds between entities already jointly
responsible for providing a service (education), no state-
mandated reimbursable program existed. (County of Sonoma

v. Commission on State Mandates, supra, 84 Cal.App.4th at

p. 1289, 101 Cal.Rptr.2d 784.)

14 15 16 *1194 Based upon the principles discernable
from the cases discussed, we find that in the instant case,
the legislation does not mandate a "higher level of service."
In the case of an existing program, an increase in existing
costs does not result in a reimbursement requirement. Indeed,
"costs" for purposes of California Constitution article XIII B,
section 6, does not equal every increase in a locality's budget
resulting from compliance with a new state directive. Rather,

the state must be attempting to divest itself of its responsibility

to provide fiscal support for a program, or forcing a new
program on a locality for which it is ill-equipped to allocate

funding.

We agree that POST certification is, for all practical purposes,
not a "voluntary" program and therefore the County must, in
order to comply with section 13519, add domestic violence
training to its curriculum. POST training and certification is
ongoing and extensive, and local law enforcement agencies
may chose from a menu of course offerings to fulfill the

24hour requirement. Adding domestic violence training
obviously may displace other courses from the menu, or
require the adding of courses. Officer downtime will be
incurred. However, merely by adding a course requirement
to POST's certification, the state has not shifted from itself
to the County the burdens of state government. Rather, it
has directed local law enforcement agencies to reallocate
their training resources in a certain manner by mandating the

inclusion of domestic violence training.

Furthermore, the state has not shifted from itself the cost of
a program previously administered and funded by the state.

Instead, the state is requiring certain courses to be placed
within an already existing framework of training. This loss of

"flexibility" does not, in and of itself, require the County to
expend funds that previously had been expended on the POST

program by the state. Instead, "[t]he purpose for which state

subvention of funds was created, to protected local agencies
from having the state transfer its cost of government from
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itself to the local level, is therefore not brought into play"
by a directive that POST-certified studies include domestic

violence training. (Redevelopment Agency of the City of
San Marcos v. Commission on State Mandates, supra, 55
Cal.App.4th at p. 986, 64 Cal.Rptr.2d 270.) Any increased
costs are merely "incidental" to the cost of administering the
POST certification

domestic violence training. Every increase in cost that results
from a new state directive does not automatically result in a
valid subvention claim where, as here, the directive can be
complied with by a minimal reallocation of resources within
the entity seeking reimbursement. Thus, while there may be
a mandate, there are no increased costs mandated by section
13519.

17 18 While we are mindful that legislative disclaimers,
findings and budget control language are not determinative
to a finding of a state-mandated reimbursable program
(Carmel Valley Fire Protection District v. State of California
(1987) 190 Cal.App.3d 521, 541, 234 Cal.Rptr. 795), our
interpretation is supported by the hortatory statutory language

that, "The instruction required pursuant to this subdivision
shall be funded from existing resources available for the
training required pursuant to this section. It is the intent of
the Legislature not to increase **436 the annual training
costs of local *1195 government entities." (§ 13519.) Thus,
while the County may lose some flexibility in tailoring its
training programs, such loss of flexibility does not rise to the
level of a state-mandated reimbursable program because the
loss of flexibility is incidental to the greater goal of providing

DISPOSITION

The judgment of the trial court is reversed. The trial court
is directed to enter a new and different judgment denying
the County's petition for writ of mandate and reinstating the
findings of the Commission.

We concur: PERLUSS, Pi., and WOODS, J.

Parallel Citations

110 Cal.App.4th 1176, 03 Cal. Daily Op. Serv. 6658, 2003
Daily Journal D.A.R. 8347
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DALE S. HOLMES, as Superintendent, etc.,

Real Party in Interest, Cross- complainant

and Appellant; WILLIAM CIRONE, as

Superintendent, etc., Real Party in Interest
and Respondent; STATE OF CALIFORNIA
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Dec 3o, 1992.

SUMMARY

Two school districts filed claims with the State Board of
Control for state reimbursement of alleged state-mandated
costs incurred in connection with special education programs.

The board determined that the costs were state mandated
and subject to reimbursement by the state. In a mandamus
proceeding, the trial court entered a judgment by which
it issued a writ of administrative mandate directing the
Commission on State Mandates (the successor to the board) to
set aside the board's administrative decision and to reconsider
the matter in light of an intervening decision by the California

Supreme Court, and by which it denied the petition of one
of the school districts for a writ of mandate that would have
directed the State Controller to issue a warrant in payment of
the district's claim. (Superior Court of Sacramento County,
No. 352795, Eugene T. Gualco, Judge.)

The Court of Appeal affirmed. It held that the 1975
amendments to the federal Education of the Handicapped
Act (20 U.S.C. § 1401 et seq.) constituted a federal mandate
with respect to the state. However, even though the state had
no real choice in deciding whether to comply with the act,
the act did not necessarily require the state to impose all
of the costs of implementation upon local school districts.
The court held that to the extent the state implemented the
act by freely choosing to impose new programs or higher
levels of service upon local school districts, the costs of

such programs or higher levels of service are state-mandated
and subject to subvention under Cal. Const., art. XIII B,
§ 6. Thus, on remand to the commission, the court held,
the commission was required to focus on the costs incurred
by local school districts and on whether those costs were
imposed by federal mandate or by the state's voluntary
choice in- its implementation ofthe-federal-program (Opinion
by Sparks, Acting P. J., with Davis and Scotland, JJ.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 11--Fiscal Matters--Reimbursement
to Local Governments--State-mandated Costs:Words,
Phrases, and Maxims--Subvention.

"Subvention" generally means a grant of financial aid or
assistance, or a subsidy. The constitutional rule of state
subvention provides that the state is required to pay for
any new governmental programs, or for higher levels of
service under existing programs, that it imposes upon local
governmental agencies. This does not mean that the state is
required to reimburse local agencies for any incidental cost
that may result from the enactment of a state law; rather, the
subvention requirement is restricted to governmental services
that the local agency is required by state law to provide to its
residents. The subvention requirement is intended to prevent
the state from transferring the costs of government from itself

to local agencies. Reimbursement is required when the state
freely chooses to impose on local agencies any peculiarly
governmental cost which they were not previously required
to absorb.

[See Cal.Jur.3d, State of California, § 78; 9 Witkin,
Summary of Cal. Law (9th ed. 1989) Taxation, §§ 123, 124.]

(2) Schools § 4--School Districts-- Relationship to State.
A school district's relationship to the state is different from
that of local governmental entities such as cities, counties,
and special districts. Education and the operation of the
public school system are matters of statewide rather than
local or municipal concern. Local school districts are agencies
of the state and have been described as quasi-municipal
corporations. They are not distinct and independent bodies
politic. The Legislature's power over the public school system
is exclusive, plenary, absolute, entire, and comprehensive,
subject only to constitutional constraints. The Legislature
has the power to create, abolish, divide, merge, or alter the
boundaries of school districts. The state is the beneficial

:\.kz.K.t.© 2r
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owner of all school properties, and local districts hold title

as trustee for the state. School moneys belong to the state,
and the apportionment of funds to a school district does not

give the district a proprietary interest in the funds. While

the Legislature has chosen to encourage local responsibility
for control of public education through local school districts,

that is a matter of legislative choice rather than constitutional
compulsion, and the authority that the Legislature has
given to local districts remains subject to the ultimate and
nondelegable responsibility of the Legislature.

(3) Property Taxes § 7.8Real Property Tax Limitation- -
Exemptions and Special Taxes -- Federally Mandated Costs.

Pursuant to Rev. & Tax. Code, § 2271 (local agency may
levy rate in addition to maximum property tax rate to pay
costs mandated by federal government that are not funded by

federal or state government), costs mandated by the federal
government are exempt from an agency's taxing and spending

limits.

(4) State of California § 11 -- Fiscal Matters- -

Reimbursement to Local Governments -- State - mandated

Costs--Costs Incurred Before Effective Date of Constitutional

Provision.
Since Cal. Const., art. XIII B, requiring subvention for state
mandates enacted after Jan. 1, 1975, had an effective date of

July 1, 1980, a local agency may seek subvention for costs
imposed by legislation after Jan. 1, 1975, but reimbursement

is limited to costs incurred after July 1, 1980. Reimbursement
for costs incurred before July 1, 1980, must be obtained, if at

all, under controlling statutory law.

(5) Schools § 53--Parents and Students - -Right or Duty to
Attend-- Handicapped Children--Federal Rehabilitation Act- -

Obligations Imposed on Districts.
Section 504 of the federal Rehabilitation Act of 1973 (29
U.S.C. § 794) does not only obligate local school districts
to prevent handicapped children from being excluded from

school. States typically purport to guarantee all of their
children the opportunity for a basic education. In California,
basic education is regarded as a fundamental right. All
basic educational programs are essentially affirmative action
activities in the sense that educational agencies are required
to evaluate and accommodate the educational needs of the

children in their districts. Section 504 does not permit local
agencies to accommodate the educational needs of some
children while ignoring the needs of others due to their
handicapped condition. The statute imposes an obligation

upon local school districts to take affirmative steps to

accommodate the needs of handicapped children.

(6) Schools § 53--Parents and Students--Right or Duty
to Attend-- Handicapped Children--Education of the
Handicapped Act.
The federal Education of the Handicapped Act (20 U.S.C. §
1401 et seq.), which since its 1975 amendment has required
recipient states to demonstrate a policy that assures all
handicapped children the right to a free appropriate education,

is not merely a funding statute; rather, it establishes an
enforceable substantive right to a free appropriate public
education in recipient states. Congress intended the act to
establish a basic floor of opportunity that would bring into
compliance all school districts with the constitutional right to
equal protection with respect to handicapped children. It is
also apparent that Congress intended to achieve nationwide

application.

(7) Civil Rights § 6-- Education -- Handicapped- -Scope of

Federal Statute.
Congress intended the Education of the Handicapped Act (20

U.S.C. § 1401 et seq.) to serve as a means by which state
and local educational agencies could fulfill their obligations
under the equal prOtection and due process provisions of
the Constitution and under section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. § 794). Accordingly, where it
is applicable, the act supersedes claims under the Civil
Rights Act (42 U.S.C. § 1983) and section 504, and the
administrative remedies provided by the act constitute the
exclusive remedy of handicapped children and their parents
or other representatives. As a result of the exclusive nature

of the Education of the Handicapped Act, dissatisfied parties
in recipient states must exhaust their administrative remedies

under the act before resorting to judicial intervention.

(8a, 8b) State of California § 11Fiscal Matters- -

Reimbursement to Local Governments--State-mandated
Costs--Special Education:Schools § 4--School Districts;
Financing; Funds--Special Education Costs--Reimbursement

by State.
The 1975 amendments to the federal Education of the
Handicapped Act (20 U.S.C. § 1401 et seq.) constituted a
federal mandate with respect to the state. However, even
though the state had no real choice in deciding whether
to comply with the act, the act did not necessarily require

the state to impose all of the costs of implementation upon
local school districts. To the extent the state implemented
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the act by freely choosing to impose new programs or higher
levels of service upon local school districts, the costs of such
programs or higher levels of service are state mandated and
subject to subvention under Cal. Const., art. XIII B, § 6.
Thus, on remand of a proceeding by school districts to the
Commission on State Mandates for consideration of whether

specialeducation -programsconstitutednewprograms or
higher levels of service mandated by the state entitling the
districts to reimbursement, the commission was required to
focus on the costs incurred by local school districts and
whether those costs were imposed by federal mandate or
by the state's voluntary choice in its implementation of the
federal program.

(9) State of California § 11--Fiscal Matters--Reimbursement
to Local Governments -- Federally Mandated Costs.
The constitutional subvention provision (Cal. Const., art.
XIII B, § 6) and the statutory provisions which preceded
it do not expressly say that the state is not required to
provide a subvention for costs imposed by a federal mandate.
Rather, that conclusion follows from the plain language
of the subvention provisions themselves. The constitutional
provision requires state subvention when "the Legislature or
any State agency mandates a new program or higher level
of service" on local agencies. Likewise, the earlier statutory
provisions required subvention for new programs or higher
levels of service mandated by legislative act or executive
regulation. When the federal government imposes costs on
local agencies, those costs are not mandated by the state
and thus would not require a state subvention. Instead, such
costs are exempt from local agencies' taxing and spending
limitations. This should be true even though the state has
adopted an implementing statute or regulation pursuant to the
federal mandate, so long as the state had no "true choice" in
the manner of implementation of the federal mandate.

(10) Statutes § 28--Construction--Language--Consistency
of Meaning Throughout Statute.
As a general rule and unless the context clearly requires
otherwise, it must be assumed that the meaning of a term or
phrase is consistent throughout the entire act or constitutional

article of which it is a part.

(11) State of California § 11--Fiscal Matters- -

Reimbursement to Local Governments Federally Mandated
Costs -- Subvention.

Subvention principles are part of a more comprehensive
political scheme. The basic purpose of the scheme as a whole

was to limit the taxing and spending powers of government.
The taxing and spending powers of local agencies were to be
"frozen" at existing levels with adjustments only for inflation

and population growth. Since local agencies are subject to
having costs imposed upon them by other governmental
entities, the scheme provides relief in that event. If the costs
are imposed-by-the-federal government-or the-courtsTthen the
costs are not included in the local government's taxing and
spending limitations. If the costs are imposed by the state,
then the state must provide a subvention to reimburse the local

agency. Nothing in the scheme suggests that the concept of
a federal mandate should have different meanings depending
upon whether one is considering subvention or taxing and
spending limitations. Thus, the criteria set forth in a California

Supreme Court case concerning whether costs mandated by
the federal government are exempt from an agency's taxing
and spending limits are applicable when subvention is the
issue.

(12) State of California § 11--Fiscal Matters- -

Reimbursement to Local GovernmentsState-mandated
Costs--Special Education--Applicable Criteria in
Determining Whether Subvention Required.

In a proceeding for a writ of mandate to direct the
Commission on State Mandates to set aside an administrative

decision by the State Board of Control (the commission's
predecessor), in which the board found that all local special
education costs were state mandated and thus subject to state
reimbursement, the trial court did not err in determining
that the board failed to consider the issues under the
appropriate criteria as set forth in. a California Supreme
Court case concerning whether costs mandated by the federal

government are exempt from an agency's taxing and spending
limits. The board relied upon the "cooperative federalism"
nature of the Education of the Handicapped Act (20 U.S.C.
§ 1401 et seq.) without any consideration of whether the act
left the state any actual choice in the matter. It also relied on
litigation involving another state. However, under the criteria
set forth in the Supreme Court's case, the litigation in the other

state did not support the board's decision but in fact strongly
supported a contrary result.

(13) Courts § 34--Decisions and Orders--Prospective and
Retroactive Decisions Opinion Elucidating Existing Law.
In a California Supreme Court case concerning whether costs
mandated by the federal government are exempt from an
agency's taxing and spending limits, the court elucidated and
enforced existing law. Under such circumstances, the rule
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of retrospective operation controls. Thus, in a proceeding
for a writ of mandate to direct the Commission on State
Mandates to set aside an administrative decision by the State
Board of Control (the commission's predecessor), in which
the board found that all local special education costs were
state mandated and thus subject to state reimbursement, the
trial court correctly applied the Supreme Court decision to the

litigation pending before it.
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SPARKS, Acting P. J.

This appeal involves a decade-long battle over claims for
subvention by two county superintendents of schools for
reimbursement for mandated special education programs.
Section 6 of article XIII B of the California Constitution
directs, with exceptions not relevant here, that "[w]henever
the Legislature or any State agency mandates a new program
or higher level of service on any local government, the State
shall provide a subvention of funds to reimburse such local
goverment for the costs of such program or increased level
of service.." The issue on appeal is whether the special
education programs in question constituted new programs or
higher levels of service mandated by the state entitling the
school districts to reimbursement under section 6 of article
XIII B of the California Constitution and related statutes for
the cost of implementing them or whether these programs
were instead mandated by the federal government for which
no reimbursement is due.

The Santa Barbara County Superintendent of Schools and
the Riverside County Superintendent of Schools each filed
claims with the Board of Control for state reimbursement
for alleged state-mandated costs incurred in connection with

special education programs. After a lengthy administrative
process, the Board of Control rendered a decision finding
that all local special education costs were state mandated
and subject to state reimbursement. That decision was then
successfully challenged in the Sacramento County Superior
Court. The superior court entered a judgment by which it:
(1) issued a writ of administrative mandate (Code Civ. Proc.,
§ 1094.5), directing the Commission on State Mandates (the
successor to the Board of *1571 Control) to set aside the
administrative decision and to reconsider the matter in light
of the California Supreme Court's intervening decision in
City of Sacramento v. State of California (1990) 50 Ca1.3d
51 [266 Cal.Rptr. 139, 785 P.2d 522]; and (2) denied the
Riverside County Superintendent of School's petition for a
writ of mandate (Code Civ. Proc., § 1085), which would have
directed the State Controller to issue a warrant in payment
of the claim. The Riverside County Superintendent of Public
Schools appeals. We shall clarify the criteria to be applied by

the Commission on State Mandates on remand and affirm the

judgment.

I. The Parties

This action was commenced in July 1987 by Jesse R. Huff,
then the Director of the California Department of Finance.
Huff petitioned for a writ of administrative mandate to set
aside the administrative decision which found all the special
education costs to be state mandated. On appeal Huff appears

as a respondent urging that we affirm the judgment.

The Commission on. State Mandates (the Commission) is
the administrative agency which now has jurisdiction over
local agency claims for reimbursement for state-mandated
costs. (Gov. Code, § 17525.) In this respect the Commission
is the successor to the Board of Control. The Board of
Control rendered the administrative decision which is at
issue here. Since an appropriation for payment of these
claims was not included in a local government claims bill
before January 1, 1985, administrative jurisdiction over the
claims has been transferred from the Board of Control to the
Commission. (Gov. Code, § 17630.) The Commission is the
named defendant in the petition for a writ of administrative
mandate. In the trial court and on appeal the Commission
has appeared as the agency having administrative jurisdiction

over the claims, but has not expressed a position on the merits

of the litigation.

The Santa Barbara County Superintendent of Schools
(hereafter Santa Barbara) is a claimant for state

reimbursement of special education costs incurred in the
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1979-1980 fiscal year. Santa Barbara is a real party in interest
in the proceeding for administrative mandate. Santa Barbara
has not appealed from the judgment of the superior court and,
although a nominal respondent on appeal, has not filed a brief
in this court.

The Riverside County Superintendent of Schools (hereafter
Riverside) represents a consortium of school districts which
joined together to provide special education programs to
handicapped students. Riverside seeks reimbursement for
special education costs incurred in the 1980-1981 fiscal year.
*I 5 72 Riverside is a real party in interest in the proceeding

for writ of administrative mandate. It filed a cross-petition for

a writ of mandate directing the Controller to pay its claim.
Riverside is the appellant in this appeal.

The State of California and the State Treasurer are named
cross- defendants in Riverside's cross-petition for a writ of
mandate. They joined with Huff in this litigation. The State
Controller is the officer charged with drawing warrants for
the payment of moneys from the State Treasury upon a
lawful appropriation. (Cal. Const., art. XVI, § 7.) The State
Controller is a named defendant in Riverside's petition for
a writ of mandate. In the trial court and on appeal the State
Controller expresses no opinion on the merits of Riverside's
reimbursement claim, but asserts that the courts lack authority
to compel him to issue a warrant for payment of the claim in
the absence of an appropriation for payment of the claim.

In addition to the briefing by the parties on appeal, we have
permitted a joint amici curiae brief to be filed in support
of Riverside by the Monterey County Office of Education,
the Monterey County Office of Education Special Education
Local Planning Area, and 21 local school districts.

II. Factual and Procedural Background

The Legislature has provided an administrative remedy for
the resolution of local agency claims for reimbursement
for state mandates. In County of Contra Costa v. State of
California (1986) 177 Cal.App.3d 62 [222 Cal.Rptr. 750], at
pages 71 and 72, we described these procedures as follows
(with footnotes deleted): "Section 2250 [Revenue & Taxation

Code] and those following it provide a hearing procedure
for the determination of claims by local governments. The
State Board of Control is required to hear and determine such

claims. (§ 2250.) For purposes of such hearings the board
consists of the members of the Board of Control provided for

in part 4 (commencing with § 13900) of division 3 of title 2
of the Government Code, together with two local government

officials appointed by the Governor. (§ 2251.) The board was

2 1 1 T

required to adopt procedures for receiving and hearing such
claims. (§ 2252.) The first claim filed with respect to a statute
or regulation is considered a 'test claim' or a 'claim of first
impression.' (§ 2218, subd. (a).) The procedure requires an
evidentiary hearing where the claimant, the Department of
Finance, and any affected department or agency can present
evidence (§ 2252.) If the board- determines- that costs -are-
mandated, then it must adopt parameters and guidelines for
the reimbursement of such claims. (§ 2253.2.) The claimant
or the state is entitled to commence an action in administrative

mandate pursuant to Code of Civil Procedure section 1094.5
to set aside a decision of the board on the grounds that the
board's decision is not supported by substantial evidence. (§
2253.5.) *1573
"At least twice each calendar year the board is required
to report to the Legislature on the number of mandates
it has found and the estimated statewide costs of these
mandates. (§ 2255, subd. (a).) In addition to the estimate of the

statewide costs for each mandate, the report must also contain
the reasons for recommending reimbursement. (§ 2255,
subd. (a).) Immediately upon receipt of the report a local
government claims bill shall be introduced in the Legislature
which, when introduced, must contain an appropriation
sufficient to pay for the estimated costs of the mandates. (§
2255, subd. (a).) In the event the Legislature deletes funding
for a mandate from the local government claims bill, then it
may take one of the following courses of action: (1) include
a finding that the legislation or regulation does not contain
a mandate; (2) include a finding that the mandate is not
reimbursable; (3) find that a regulation contains a mandate
and direct that the Office of Administrative Law repeal
the regulation; (4) include a finding that the legislation or
regulation contains a reimbursable mandate and direct that the
legislation or regulation not be enforced against local entities
until funds become available; (5) include a finding that the
Legislature cannot determine whether there is a mandate
and direct that the legislation or regulation shall remain in
effect and be enforceable unless a court determines that the
legislation or regulation contains a reimbursable mandate in
which case the effectiveness of the legislation or regulation
shall be suspended and it shall not be enforced against a
local entity until funding becomes available; or (6) include a
finding that the Legislature cannot determine whether there is
a reimbursable mandate and that the legislation or regulation
shall be suspended and shall not be enforced against a local
entity until a court determines whether there is a reimbursable
mandate. (§ 2255, subd. (b).) If the Legislature deletes
funding for a mandate from a local government claims bill
but does not follow one of the above courses of action or if
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a local entity believes that the action is not consistent with
article XIII B of the Constitution, then the local entity may
commence a declaratory relief action in the Superior Court of

the County of Sacramento to declare the mandate void and
enjoin its enforcement. (§ 2255, subd. (c).)

"Effective January 1, 1985, the Legislature has established
a new commission to consider and determine claims based
upon state mandates. This is known as the Commission on
State Mandates and it consists of the Controller, the Treasurer,

the Director of Finance, the Director of the Office of Planning

and Research, and a public member with experience in public

finance, appointed by the Governor and approved by the
Senate. (Gov. Code, § 17525.) 'Costs mandated by the state'
are defined as 'any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a
result of any statute enacted after January 1, 1975, or any
executive order implementing any statute enacted on or after

January 1, 1975, which *1574 mandates a new program
or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California
Constitution.' (Gov. Code, § 17514.) The procedures before
the Commission are similar to those which were followed
before the Board of Control. (Gov. Code, § 17500 et seq.) Any

claims which had not been included in a local government
claims bill prior to January 1, 1985, were to be transferred
to and considered by the commission. (Gov. Code, § 17630;
[Rev. & Tax. Code,] § 2239.)"
On October 31, 1980, Santa Barbara filed a test claim with the

Board of Control seeking reimbursement for costs incurred
in the 1979-1980 fiscal year in connection with the provision
of special education services as required by Statutes 1977,
chapter 1247, and Statutes 1980,. chapter 797. Santa Barbara

asserted that these acts should be considered an ongoing
requirement of increased levels of service.

Santa Barbara's initial claim was based upon the "mandate
contained in the two bills specified above [which require]
school districts and county offices to provide full and formal
due process procedures and hearings to pupils and parents
regarding the special education assessment, placement and
the appropriate education of the child." Santa Barbara
asserted that state requirements exceeded those of federal law

as reflected in section 504 of the Rehabilitation Act of 1973

(29 U.S.C. § 794). 1 Santa Barbara's initial claim was for
$10,500 in state-mandated costs for the 1979-.1980 fiscal year.

During the administrative proceedings Santa Barbara
amended its claim to reflect the following state-mandated
activities alleged to be in excess of federal requirements:

(1) the extension of eligibility to children younger and
older than required by federal law; (2) the establishment of
procedures to search for and identify children with special
needs; (3) assessment and evaluation; (4) the preparation
of "Individual Education Plans" (IEP's); (5) due process
hearings in placement determinations; (6) substitute teachers;
and (7) staff development programs. Santa Barbara was
claiming reimbursement in excess of $520,000 for the cost of

these services during the 1979- 1980 fiscal year. *1575

Also, during the administrative proceedings the focus of
federally mandated requirements shifted from section 504
of the Rehabilitation Act to federal Public Law No. 94-142,
which amended the Education of the Handicapped Act. (20

U.S.C. § 1401 et seq.) 2

The Board of Control adopted a decision denying Santa
Barbara's claim. The board concluded that the Education
of the Handicapped Act resulted in costs mandated by the
federal government, that state special education requirements
exceed those of federal law, but that "the resulting mandate
is not reimbursable because the Legislature already provides
funding for all Special Education Services through an
appropriation in the annual Budget Act."

Santa Barbara sought judicial review by petition for a writ
of administrative mandate. The superior court found the
administrative record and the Board of Control's findings to
be inadequate. Judgment was rendered requiring the Board of

Control to set aside its decision and to 'rehear the matter to
establish a proper record, including findings. That judgment
was not appealed.

On October 30, 1981, Riverside filed a test claim for.
reimbursement of $474,477 in special education costs
incurred in the 1980-1981 fiscal year. Riverside alleged that
the costs were state mandated by chapter 797 of Statutes
1980. The basis of Riverside's claim was Education Code
section 56760, a part of the state special education funding
formula which, according to Riverside, "mandates a 10% cap

on ratio of students served by special education and within
that 10% mandates the ratio of students to be served by
certain services." Riverside explained that chapter 797 of
Statutes 1980 was enacted as urgency legislation effective
July 28, 1980, and that at that time it was already "locked into"

providing special education services to more than 13 percent
of its students in accordance with prior state law and funding

formulae, 3

WestawNe 2 'euters, No claim to original U.S. Goya Wor
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The Riverside claim, like Santa Barbara's, evolved over
time with increases in the amount of reimbursement sought.

Eventually the Board of *1576 Control denied Riverside's
claim for the same reasons the Santa Barbara claim was
denied. Riverside sought review by petition for a writ of
administrative mandate. In its decision the superior court
accepted the board's conclusions that the Education of the
Handicapped Act constitutes a federal mandate and that state
requirements exceed those of the federal mandate. However,
the court disagreed with the board that any appropriation
in the state act necessarily satisfies the state's subvention
obligation. The court concluded that the Board of Control
had failed to consider whether the state had fully reimbursed
local districts for the state-mandated costs which were in
excess of the federal mandate, and the matter was remanded
for consideration of that question. That judgment was not
appealed.

On return to the Board of Control, the Santa Barbara claim
and the Riverside claim were consolidated. The Board of
Control adopted a decision holding that all special education
costs under Statutes 1977, chapter 1247, and Statutes 1980,
chapter 797, are state-mandated costs subject to subvention.
The board reasoned that the federal Education of the
Handicapped Act is a discretionary program and that section
504 of the Rehabilitation Act does not require school districts

to implement any programs in response to federal law, and
therefore special education programs are optional in the
absence of a state mandate.

The claimants were directed to draft, and the Board of Control

adopted, parameters and guidelines for reimbursement of
special education costs. The board submitted a report to
the Legislature estimating that the total statewide cost of
reimbursement for the 1980-1981 through 1985-1986 fiscal
years would be in excess of $2 billion. Riverside's claim
for reimbursement for the 1980-1981 fiscal year was now in
excess of $7 million. Proposed legislation which would have

appropriated funds for reimbursement of special education
costs during the 1980-1981 through 1985- 1986 fiscal years
failed to pass in the Legislature. (Sen. Bill No. 1082
(1985-1986 Reg. Sess.).) A separate bill which would have
appropriated funds to reimburse Riverside *1577 for its
1980-1981 claim also failed to pass. (Sen. Bill No. 238
(1987-1988 Reg. Sess.).)

At this point Huff, as Director of the Department of Finance,

brought an action in administrative mandate seeking to set
aside the decision of the Board of Control. Riverside cross-

© 2011 "Thomson R
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petitioned for a writ of mandate directing the state, the
Controller and the Treasurer to issue a warrant in payment of
its claim for the 1980-1981 fiscal year.

The superior court concluded that the Board of Control did
not apply the appropriate standard in determining whether
any portion of local special education costs are incurred
pursuant to a federal mandate. The court found that the
definition of a federal mandate set forth by the Supreme
Court in City of Sacramento v. State of California, supra,
50 Ca1.3d 51, "marked a departure from the narrower 'no
discretion' test" of this court's earlier decision in City of
Sacramento v. State of California (1984) 156 Cal.App.3d 182
[203 Cal.Rptr. 258]. It further found that the standard set forth
in the high court's decision in City of Sacramento "is to be
applied retroactively." Accordingly, the superior court issued
a peremptory writ of mandate directing the Commission on
State Mandates to set aside the decision of the Board of
Control, to reconsider the claims in light of the decision in
City of Sacramento v. State of Califbrnia, supra, 50 Ca1.3d 51,

and "to ascertain whether certain costs arising from Chapter
797/80 and Chapter 1247/77 are federally mandated, and ifso,
the extent, if any, to which the state-mandated costs exceed
the federal mandate." Riverside's cross-petition for a writ of
mandate was denied. This appeal followed.

III. Principles of Subvention

(1) "Subvention" generally means a grant of financial aid or
assistance, or a subsidy. (See Webster's Third New Internat.
Diet. (1971) p. 2281.) As used in connection with state-
mandated costs, the basic legal requirements of subvention
can be easily stated; it is in the application of the rule that
difficulties arise.

Essentially, the constitutional rule of state subvention
provides that the state is required to pay for any new
governmental programs, or for higher levels of service under
existing programs, that it imposes upon local governmental
agencies. (County of Los Angeles v. State of California (1987)

43 Ca1.3d 46, 56 [233 Cal.Rptr. 38, 729 P.2d 202].) This
does not mean that the state is required to reimburse local
agencies for any incidental cost that may result from the
enactment of a state law; rather, the subvention requirement
is restricted to governmental services which the local agency
is required by *1578 state law to provide to its residents.
(City of Sacramento v. State of California, supra, 50 Ca1.3d at

p. 70.) The subvention requirement is intended to prevent the
state from transferring the costs of government from itself to
local agencies. (Id. at p. 68.) Reimbursement is required when
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the state "freely chooses to impose on local agencies any
peculiarly 'governmental' cost which they were not previously
required to absorb." (Id. at p. 70, italics in original.)

The requirement of subvention for state-mandated costs had
its genesis in the "Property Tax Relief Act of 1972" which
is also known as "SB 90" (Senate Bill No. 90). (City of
Sacramento v. State of California, supra, 156 Cal.App.3d at p.
188.) That act established limitations upon the power of local

governments to levy taxes and concomitantly prevented the
state from imposing the cost of new programs or higher levels

of service upon local governments. (Ibid.) The Legislature
declared: "It is the intent in establishing the tax rate limits
in this chapter to establish limits that will be flexible enough
to allow local governments to continue to provide existing
programs, that' will be firm enough to insure that the property
tax relief provided by the Legislature will be long lasting
and that will afford the voters in each local government
jurisdiction a more active role in the fiscal affairs of such
jurisdictions." (Rev. & Tax. Code, former § 2162, Stats. 1972,

ch. 1406, § 14.7, p. 2961.) 4 The act provided that the state
would pay each county, city and county, city, and special
district the sums which were sufficient to cover the total cost
of new state-mandated costs. (See Rev. & Tax. Code, fonner
§ 2164.3, Stats. 1972, ch. 1406, § 14.7, pp. 2962-2963.) New
state-mandated costs would arise from legislative action or
executive regulation after January 1, 1973, which mandated
a new program or higher level of service under an existing
mandated program. (/bid.)

(2)(See fn. 5.) Senate Bill No. 90 did not specifically
include school districts in the group of agencies entitled

to reimbursement for state-mandated costs. 5 (Rev. & Tax.
Code, former § 2164.3, Stats. 1972, ch. 1406. § 14.7,
pp. 2962-2963.) In fact, at that time methods of financing
education in this state were *1579 undergoing fundamental
reformation as the result of the litigation in Serrano v. Priest
(1971) 5 Ca1.3d 584 [96 Cal.Rptr. 601, 487 P.2d 1241, 41
A.L.R.3d 1187]. At the time of the Serrano decision local
property taxes were the primary source of school revenue. (Id.

at p. 592.) In Serrano, the California Supreme Court held that
education is a fundamental interest, that wealth is a suspect
classification, and that an educational system which produces

disparities of opportunity based upon district wealth would
violate principles of equal protection. (Id. at pp. 614-615,
619.) A major portion of Senate Bill No 90 constituted new
formulae for state and local contributions to education in a
legislative response to the decision in Serrano. (Stats. 1972,
ch. 1406, §§ 1.5-2.74, pp. 2931-2953. See Serrano v. Priest

(1976) 18 Ca1.3d 728, 736- 737 [135 Cal.Rptr. 345, 557 P.2d

929].) 6

The provisions of Senate Bill No. 90 were amended and
refined in legislation enacted the following year. (Stats.
1973, ch. 358.) Revenue and Taxation Code section 2231,
subdivision (a), was enacted to require the state to reimburse
local agencies, including school districts, for the full costs
of new programs or increased levels of service mandated by
the. Legislature after January 1, 1973. Local agencies except
school districts were also entitled to reimbursement for costs
mandated by executive regulation after January 1, 1973. (Rev.

& Tax. Code, § 2231, subd. (d), added by Stats. 1973, ch.
358, § 3, p. 783 *1580 and repealed by Stats. 1986, ch. 879,
§ 23, p. 3045.) In subsequent years legislation was enacted
to entitle school districts to subvention for state-mandated
costs imposed by legislative acts after January 1, 1973, or
by executive regulation after January 1, 1978. (Rev. & Tax.
Code, former § 2207.5, added by Stats. 1977, ch. 1135, §
5; p. 3646 and amended by Stats. 1980, ch. 1256, § 5, pp.
4248-4249.)

In the 1973 legislation, Revenue and Taxation Code section
2271 was enacted to provide, among other things: "A local
agency may levy, or have levied on its behalf, a rate
in addition to the maximum property tax rate established
pursuant to this chapter (commencing with Section 2201)
to pay costs mandated by the federal government or costs
mandated by the courts or costs mandated by initiative
enactment, which are not funded by federal or state

government." (3) In this respect costs mandated by the federal

government are exempt from an agency's taxing and spending

limits. (City of Sacramento v. State of California, supra, 50
Ca1.3d at p. 71, fn. 17.)

At the November 6, 1979, General Election, the voters added
article XIII B to the state Constitution by enacting Proposition
4. That article imposes spending limits on the state and all
local governments. For purposes of article XIII B the term
"local government" includes school districts. (Cal. Const., art.

XIII B, § 8, subd. (d).) The measure accomplishes its purpose
by limiting a governmental entity's annual appropriations to
the prior year's appropriations limit adjusted for changes in
the cost of living and population growth, except as otherwise

provided in the article. (Cal. Const., art. XIII B, § 1.) 7
The appropriations subject to limitation do not include,
among other things: "Appropriations required to comply with
mandates of the courts or the federal government which,
without discretion, require an expenditure for additional
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services or which unavoidably make the provision of existing
services more costly." (Cal. Const., art. XIII B, § 9, subd. (b).)

Like its statutory predecessor, the constitutional initiative
measure includes a provision designed "to preclude the state
from shifting to local agencies the financial responsibility for
providing public services in view of these restrictions on the
taxing and spending power of the local entities." (Lucia Mar
Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835-836

[244 Cal.Rptr. 677, 750 P.2d 318].) Section 6 of article XIII B
of the state Constitution provides: "Whenever the Legislature
or any State agency mandates a new program or higher
level of service on any local government, the *1581 State
shall provide a subvention of funds to reimburse such local
government for the costs of such program or increased level of

service, except that the Legislature may, but need not, provide
such subvention of funds for the following mandates: [T] (a)
Legislative mandates requested by the local agency affected;

(b) Legislation defining a new crime or changing an
existing definition of a crime; or [J] (c) Legislative mandates

enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to
January 1, 1975."

Although article XIII B of the state Constitution requires
subvention for state mandates enacted after January 1, 1975,
the article had an effective date of July 1, 1980. (Cal.
Const., art. XIII B, § 10.) (4) Accordingly, under the
constitutional provision, a local agency may seek subvention
for costs imposed by legislation after January 1, 1975, but
reimbursement is limited to costs incurred after July 1,
1980. (City of Sacramento v. State of California, supra,
156 Cal.App.3d at pp. 190-193.) Reimbursement for costs
incurred before July 1, 1980, must be obtained, if at all,
under controlling statutory law. (See 68 Ops.Cal.Atty.Gen.
244 (1985).)

The constitutional subvention provision, like the statutory
scheme before it, requires state reimbursement whenever "the

Legislature or any State agency" mandates a new program
or higher level of service. (Cal. Const., art. XIII B, § 6.)
Accordingly, it has been held that state subvention is not
required when the federal government imposes new costs on
local governments. (City of Sacramento v.. State of California,

supra, 156 Cal.App.3d at p. 188; see also Carmel Valley Fire
Protection Dist. v. State of California (1987) 190 Cal.App.3d
521, 543 [234 Cal.Rptr. 795].) In our City of Sacramento
decision this court held that a federal program in which the
state participates is not a federal mandate, regardless of the
incentives for participation, imless the program leaves state or

local government with no discretion as to alternatives. (156
Cal.App.3d at p. 198.)

In its City of Sacramento opinion, 8 the California Supreme
Court rejected this court's earlier formulation. In doing so the
high court noted that the vast bulk of cost-producing federal
influence on state and_local government_ is -by _inducement

or incentive rather than direct compulsion. (50 Ca1.3d at p.
73.) However, "certain regulatory standards imposed by the
federal government *1582 under 'cooperative federalism'
schemes are coercive on the states and localities in every
practical sense." (Id. at pp. 73-74.) The test for determining
whether there is a federal mandate is whether compliance with

federal standards "is a matter of true choice," that is, whether

participation in the federal program "is truly voluntary." (Id.
at p. 76.) The court went on to say: "Given the variety of
cooperative federal-state-local programs, we here attempt no
final test for 'mandatory' versus 'optional' compliance with
federal law. A determination in each case must depend on
such factors as the nature and purpose of the federal program;

whether its design suggests an intent to coerce; when state
and/or local participation began; the penalties, if any, assessed
for withdrawal or refusal to participate or comply; and any
other legal and practical consequences of nonparticipation,
noncompliance, or withdrawal." (Ibid.)

IV. Special Education

The issues in this case cannot be resolved by consideration of
a particular federal act in isolation. Rather, reference must be
made to the historical and legal setting of which the particular

act is a part. Our consideration begins in the early 1970's.

In considering the 1975 amendments to the Education of the
Handicapped Act, Congress referred to a series of "landmark
court cases" emanating from 36 jurisdictions which had
established the right to an equal educational opportunity for
handicapped children. (See Smith v. Robinson (1984) 468
U.S. 992, 1010 [82 L.Ed.2d 746, 763, 104 S.Ct. 3457].) Two
federal district court cases, Pennsylvania Ass'n, Ret'd Child.
v. Commonwealth of Pa. (E.D.Pa. 1972) 343 F.Supp. 279 (see

also Pennsylvania Ass'n, Retard. Child. v. Commonwealth of
Pa. (E.D.Pa. 1971) 334 F.Supp. 1257), and Mills v. Board of
Education ofDistrict of Columbia (D.D.C. 1972) 348 F.Supp.
866, were the most prominent of these judicial decisions. (See

Hendrick Hudson Dist. Bd. of Ed. v. Rowley (1982) 458 U.S.
176, 180, fn. 2 [73 L.Ed.2d 690, 695, 102 S.Ct. 3034].)

In .the Pennsylvania case, an association and the parents
of certain retarded children brought a class action against
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the commonwealth and local school districts in the

commonwealth, challenging the exclusion of retarded
children from programs of education and training in the public

schools. (Pennsylvania Ass'n, Ret'd. Child. v. Commonwealth

ofPa., supra, 343 F.Supp. at p. 282.) The matter was assigned

to a three- judge panel which heard evidence on the plaintiffs'
due process and equal protection claims. (Id. at p. 285.) The
parties then agreed to resolve the litigation by means of a
consent *1583 judgment. (Ibid.) The consent agreement
required the defendants to locate and evaluate all children in
need of special education services, to reevaluate placement
decisions periodically, and to accord due process hearings to

parents who are dissatisfied with placement decisions: (Id. at

pp. 303-306.) It required the defendants to provide "a free
public program of education and training appropriate to the
child's capacity." (Id. at p. 285, italics deleted.)

In view of the consent agreement the district court was
not required to resolve the plaintiffs' equal protection and
due process contentions. Rather, it was sufficient for the
court to find that the suit was not collusive and that the
plaintiffs' claims were colorable. The court found: "Far from

an indication of collusion, however, the Commonwealth's
willingness to settle this dispute reflects an intelligent
response to overwhelming evidence against [its] position."
(Pennsylvania Ass'n, Ret'd. Child. v. Commonwealth of Pa.,
supra, 343 F.Supp. at p. 291.) The court said that it was
convinced the due process and equal protection claims were
colorable. (Id. at pp. 295-296.)

In the Mills case, an action was brought on behalf of
a number of school-age children with exceptional needs

who were excluded from the Washington, D.C., public
school system. (Mills v. Board of Education of District
of Columbia, supra, 348 F.Supp. at p. 868.) The district
court concluded that equal protection entitled the children
to a public-supported education appropriate to their needs
and that due process required a hearing with respect to
classification decisions. (Id. at pp. 874-875.) The court said:
"If sufficient funds are not available to finance all of the
services and programs that are needed and desirable in the
system then the available funds must be expended equitably
in such manner that no child is entirely excluded from a
publicly supported education consistent with his needs and
ability to benefit therefrom, The inadequacies of the District
of Columbia Public School System whether occasioned by
insufficient funding or administrative inefficiency, certainly
cannot be permitted to bear more heavily on the 'exceptional'
or handicapped child than on the normal child." (Id. at p. 876.)

In the usual course of events, the development of principles
of equal protection and due process as applied to special
education, which had just commenced in the early 1970's
with the authorities represented by the Pennsylvania and Mills

cases, would have been fully expounded through appellate
processes. However, the necessity of judicial development
was truncated by congressional action. In the Rehabilitation
Act of 1973, section 504, Congress provided: "No otherwise
qualified handicapped individual in the United States, as
defined in section 706(7) [now 706(8)] of this title, *1584
shall, solely by reason of his handicap, be excluded from the
participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving
Federal financial assistance ...." (29 U.S.C. § 794, Pub.L.

No. 93- 112, tit. V, § 504 (Sept. 26, 1973) 87 Stat. 394)9
Since federal assistance to education is pervasive (see, e.g.,
Ed. Code, §§ 12000-12405, 49540 et seq., 92140 et seq.),
section 504 was applicable to virtually all public educational

programs in this and other states.

The Department of Health, Education and Welfare
(HEW) promulgated regulations to ensure compliance with

section 504 by educational agencies. 10 The regulations
required local educational agencies to locate and evaluate
handicapped children in order to provide appropriate
educational opportunities and to provide administrative
hearing procedures in order to resolve disputes. The
federal courts concluded that section 504 was essentially a
codification of the equal protection rights of citizens with
disabilities. (See Haldeman v. Pennhurst State School &
Hospital (E.D.Pa. 1978) 446 F.Supp. 1295, 1323.) Courts
also held that section 504 embraced a private cause of
action to enforce its requirements. (Sherry v. New York
State Ed. Dept. (W.D.N.Y. 1979) 479 F.Supp. 1328, 1334;
Doe v. Marshall (S.D.Tex. 1978) 459 F.Supp. 1190, 1192.)
It was further held that section 504 imposed upon school
districts and other public educational agencies "the duty of
analyzing individually the needs of each handicapped student

and devising a program which will enable each individual
handicapped student to receive an appropriate, free public
education. The failure to perform this analysis and structure
a program suited to the needs of each handicapped child,
constitutes discrimination against that child and a failure
to provide an appropriate, free *1585 public education
for the handicapped child." (Doe v. Marshall, supra, 459
F.Supp. at p. 1191. See also David H. v. Spring Branch
Independent School Dist. (S.D.Tex. 1983) 569 F.Supp. 1324,
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1334; Halderman v. Pennhurst State School & Hospital,
supra, 446 F.Supp. at p. 1323.)
(5) Throughout these proceedings Riverside, relying upon
the decision in Southeastern Community College v. Davis,
supra, 442 U.S. 397 [60 L.Ed.2d 980], has contended that
section 504 cannot be considered a federal mandate because
it does not obligate local school districts to take any action
to accommodate the needs of handicapped children so long
as they are not excluded from school. That assertion is not
correct.

In the Southeastern Community College case a prospective
student with a serious hearing disability sought to be admitted

to a postsecondary educational program to be trained as a
registered nurse. As a result of her disability the student
could not have completed the academic requirements of
the program and could not have attended patients without
full-time personal supervision. She sought to require the
school to waive the academic requirements, including an
essential clinical program, which she could not complete
and to otherwise provide full-time personal supervision. That
demand, the Supreme Court held, was beyond the scope of
section 504, which did not require the school to modify its
program affirmatively and substantially. (442 U.S. at pp.
409-410 [60 L.Ed.2d at pp. 990- 991].)

The Southeastern Community College decision is inapposite.
States typically do not guarantee their citizens that they
will be admitted to, and allowed to complete, specialized
postsecondary educational programs. State educational
institutions often impose stringent admittance and completion
requirements for such programs in higher education. In the
Southeastern Community College case the Supreme Court
simply held that an institution of higher education need not
lower or effect substantial modifications of its standards in
order to acconunodate a handicapped person. (442 U.S. at p.
413 [60 L.Ed.2d at pp. 992-993].) The court did not hold that
a primary or secondary educational agency need do nothing
to accommodate the needs of handicapped children. (See
Alexander v. Choate (1985) 469 U.S. 287, 301 [83 L.Ed.2d
661, 672, 105 S.Ct. 712].)

States typically do purport to guarantee all of their children
the opportunity for a basic education. In fact, in this state
basic education is regarded as a fundamental right. (Serrano v.

Priest, supra, 18 Ca1.3d at pp. 765-766.) All basic educational

programs are essentially affirmative action activities in the
sense that educational agencies are required to evaluate and
accommodate *1586 the educational needs of the children
in their districts. Section 504 would not appear to permit

local agencies to accommodate the educational needs of some

children while ignoring the needs of others due to their
handicapped condition. (Compare Lau v. Nichols (1974) 414
U.S. 563 [39 L.Ed.2d 1, 94 S.Ct. 786], which required the San

Francisco Unified School District to take affirmative steps
to accommodate the needs of non-English speaking students
under section 601 of_the Civil Rights Act of 1964.)
Riverside's view of section 504 is inconsistent with
congressional intent in enacting it. The congressional record
makes it clear that section 504 was perceived to be necessary
not to combat affirmative animus but to cure society's
benign neglect of the handicapped. The record is replete
with references to discrimination in the form of the denial
of special educational assistance to handicapped children. In
Alexander v. Choate, supra, 469 U.S. at pages 295 to 297
[83 L.Ed.2d at pages 668- 669], the Supreme Court took
note of these comments in concluding that a violation of
section 504 need not be proven by evidence of purposeful or
intentional discrimination. With respect to the Southeastern
Community College v. Davis, supra, 442 U.S. 397 case,
the high court said: "The balance struck in Davis requires
that an otherwise qualified handicapped individual must
be provided with meaningful access to the benefit that
the grantee offers. The benefit itself, of course, cannot be
defined in a way that effectively denies otherwise qualified
handicapped individuals the meaningful access to which
they are entitled; to assure meaningful access, reasonable
accommodations in the grantee's program or benefit may have

to be made. ..." (Alexander v. Choate, supra, 469 U.S. at p.
301 [83 L.Ed.2d at p. 672], fn. omitted.)

Federal appellate courts have rejected the argument that the
Southeastern Community College case means that pursuant
to section 504 local educational agencies need do nothing
affirmative to accommodate the needs of handicapped
children. (N. M Ass'n for Retarded Citizens v. State of
N M, supra, 678 F.2d at pp. 852-853; Tatro .v. State of
Texas (5th Cir. 1980) 625 F.2d 557, 564 [63 A.L.R. Fed.

844].)11 We are satisfied that section 504 does impose an
obligation upon local school districts to accommodate the
needs of handicapped children. However, as was the case
with constitutional principles, full judicial development of
section 504 as it relates to special education in elementary
and secondary school districts was truncated by congressional

action. *1587

In 1974 Congress became dissatisfied with the progress
under earlier efforts to stimulate the states to accommodate
the educational needs of handicapped children. (Hendrick
Hudson Dist. Bd. of Ed. v. Rowley, supra, 458 U.S. at
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p. 180 [73 L.Ed.2d at p. 695].) These earlier efforts had
included a 1966 amendment to the Elementary and Secondary
Education Act of 1965, and the 1970 version of the Education
of the Handicapped Act. (Ibid.) The prior acts had been
grant programs that did not contain specific guidelines for a
state's use of grant funds. (Ibid.) In 1974 Congress greatly
increased federal funding for education of the handicapped
and simultaneously required recipient states to adopt a goal
of providing full educational opportunities to all handicapped
children. (Ibid. [73 L.Ed.2d at pp. 695-696].) The following
year Congress amended the Education of the Handicapped
Act by enacting the Education for All Handicapped Children
Act of 1975. (Ibid. [73 L.Ed.2d at p. 696].)

Since the 1975 amendment, the Education of the
Handicapped Act has required recipient states to demonstrate
a policy that assures, all handicapped children the right to a
free appropriate education. (20 U.S.C. § 1412(1).) (6) The
act is not merely a funding statute; rather, it establishes an
enforceable substantive right to a free appropriate public
education in recipient states. (Smith v. Robinson, supra, 468
U.S. at p. 1010 [82 L.Ed.2d at p. 764].) To accomplish
this purpose the act incorporates the major substantive and
procedural requirements of the "right to education" cases
which were so prominent in the congressional consideration
of the measure. (Hendrick Hudson Dist. Bd. of Ed. v. Rowley,

supra, 458 U.S. at p. 194 [73 L.Ed.2d at p. 704].) The
substantive requirements of the act have been interpreted in
a manner which is "strikingly similar" to the requirements
of section 504 of the Rehabilitation Act of 1973. (Smith v.
Robinson, supra, 468 U.S. at pp. 1016-1017 [82 L.Ed.2d
at p. 768].) The Supreme Court has noted that Congress
intended the act to establish " 'a basic floor of opportunity
that would bring into compliance all school districts with
the constitutional right to equal protection with respect to
handicapped children.' " (Hendrick Hudson Dist. Bd. of Ed
v. Rowley,. supra, 458 U.S. at p. 200 [73 L.Ed.2d at p. 708]

citing the House of Representatives Report.) 12

It is demonstrably manifest that in the view of Congress
the substantive requirements of the 1975 amendment to
the Education of the, Handicapped Act were commensurate
with the constitutional obligations of state and local *1588
educational agencies. Congress found that "State and
local educational agencies have a responsibility to provide
education for all handicapped children, but present financial
resources are inadequate to meet the special educational
needs of handicapped children;" and "it is in the national
interest that the Federal Government assist State and local
efforts to provide programs to meet the educational needs of

handicapped children in order to assure equal protection of

the law." (20 U.S.C. former § 1400(b)(8) & (9).) 13

It is also apparent that Congress intended the act to achieve
nationwide application: "It is the purpose of this chapter to
assure that all handicapped children have available to them,
within the time periods specified in section 1412(2)(B) of this
title, a free appropriate public education which emphasizes
special education and related services designed to meet their
unique needs, to assure that the rights of handicapped children
and their parents or guardians are protected, to assist States
and localities to provide for the education of all handicapped
children, and to assess and assure the effectiveness of efforts

to educate handicapped children." (20 U.S.C. former §
1400(c).)

In order to gain state and local acceptance of its substantive
provisions, the Education of the Handicapped Act employs
a "cooperative federalism" scheme, which has also been
referred to as the "carrot and stick" approach. (See City
of Sacramento v. State of California, supra, .50 Ca1.3d at
pp. 73-74; City of Sacramento v. State of California, supra,
156 Cal.App.3d at p. 195.) As an incentive Congress made
substantial federal financial assistance available to states and
local educational agencies that would agree to adhere to the
substantive and procedural terms of the act. (20 U.S.C. §§
1411, 1412.) For example, the administrative record indicates

that for fiscal year 1979-1980, the base year for Santa
Barbara's claim, California received $71.2 million in federal
assistance, and during fiscal year 1980-1981, the base year
for Riverside's claim, California received $79.7 million. We
cannot say that such assistance on an ongoing basis is trivial
or insubstantial.

Contrary to Riverside's argument, federal financial assistance
was not the only incentive for a state to comply with the
Education of the Handicapped Act. (7) CongreSs intenddd
the act to serve as a means by which state and *1589
local educational agencies could fulfill their obligations
under the equal protection and due process provisions of
the Constitution and under section 504 of the Rehabilitation
Act of 1973. Accordingly, where it is applicable the act
supersedes claims under the Civil Rights Act (42 U.S.C. §
1983) and section 504 of the Rehabilitation Act of 1973, and

the administrative remedies provided by the act constitute the
exclusive remedy of handicapped children and their parents
or other representatives. (Smith v. Robinson, supra, 468 U.S.

at pp. 1009, 1013, 1019 [82 L.Ed.2d at pp. 763, 766, 769].) 14

Next © 201 1 Thomson Reuters. No claim tc Government Works.
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As a result of the exclusive nature of the Education of the
Handicapped Act, dissatisfied parties in recipient states must
exhaust their administrative remedies under the act before
resorting to judicial intervention. (Smith v. Robinson, supra,
468 U.S. at p. 1011 [82 L.Ed.2d at p. 764].) This gives
local agencies the first opportunity and the primary authority
to determine appropriate placement and to resolve disputes.
(Ibid.) If a party is dissatisfied with the final result of the
administrative process then he or she is entitled to seek
judicial review in a state or federal court. (20 U.S.C. § 1415(e)

(2).) In such a proceeding the court independently reviews
the evidence but its role is restricted to that of review of the
local decision and the court is not free to substitute its view
of sound educational policy for that of the local authority.
(Hendrick Hudson Dist. Bd. of Ed. v. Rowley, supra, 458 U.S.

at pp. 206-207 [73 L.Ed.2d at p. 712].) And since the act
provides the exclusive remedy for addressing a handicapped
child's right to an appropriate education, where the act applies
a party cannot pursue a cause of action for constitutional
violations, either directly or under the Civil Rights Act (42
U.S.C. § 1983), nor can a party proceed under section 504
of the Rehabilitation Act of 1973. (Smith v. Robinson, supra;

468 U.S. at pp. 1013, 1020 [82 L.Ed.2d at pp. 766, 770].)

Congress's intention to give the Education of the Handicapped

Act nationwide application was successful. By the time of
the decision in Hendrick Hudson Dist. Bd. of Ed. v. Rowley,
supra, all states except New Mexico had become recipients
under the act. (458 U.S. at pp. 183-184 [73 L.Ed.2d at p.
698].) It is important at this point in our discussion to consider

the experience of New Mexico, both because the Board of
Control relied upon that state's failure to adopt the Education
of the Handicapped Act as proof that the act is not federally
mandated, and because it illustrates the consequences of a
failure to adopt the act. *1590

In N. M Ass'n for Retarded Citizens v. State ofN. M (D.N.M.

1980) 495 F.Supp. 391, a class action was brought against
New Mexico and its local school districts based upon the
alleged failure to provide a free appropriate public education

to handicapped children. The plaintiffs' causes of action
asserting constitutional violations were severed and stayed
pending resolution of the federal statutory causes of action.
(Id. at p. 393.) The district court concluded that the plaintiffs

could not proceed with claims under the Education of the
Handicapped Act because the state had not adopted that act
and, without more, that was a governmental decision within

the state's power. (Id. at p. 394.)1' The court then considered

the cause of action under section 504 and found that both the

.

state and its local school districts were in violation of that
section by failing to provide a free appropriate education to
handicapped children within their territories. (495 F.Supp. at
pp. 398-399.)

After the district court entered an injunctive order designed
to compel compliance with section 504, the matter was
appealed. (N. M Ass'n for Retarded Citizens v. State of N.
M, supra, 678 F.2d 847.) The court of appeals rejected
the defendants' arguments that the plaintiffs were required
to exhaust state administrative remedies before bringing
their action and that the district court should have applied
the doctrine of primary jurisdiction to defer ruling until
the Office of Civil Rights could complete its investigation
into the charges. (Id. at pp. 850-851.) The court also
rejected the defendants' arguments that section 504 does not
require them to take action to accommodate the needs of
handicapped children and that proof of disparate treatment
is essential to a violation of section 504. (678 F.2d at p.
854.) The court found sufficient evidence in the record to
establish discrimination against handicapped children within
the meaning of section 504. (678 F.2d at p. 854.) However, the

reviewing court concluded that the district court had applied
an erroneous standard in reaching its decision, and the matter
was remanded for further proceedings. (Id. at p. 855.)

On July 19, 1984, during the proceedings before the Board
of Control, a representative of the Department of Education
testified that New Mexico has since implemented a program
of special education under the Education of the Handicapped
Act. We have no doubt that after the litigation we have
just recounted New Mexico saw the handwriting on the
wall and realized that it could either establish a program
of special education with federal financial assistance under
the Education of the Handicapped Act, or be Compelled
through litigation to accommodate the educational needs of
handicapped *1591 children without federal assistance and
at the risk of losing other forms of federal financial aid. In
any event, with the capitulation of New Mexico the Education

of the Handicapped Act achieved the nationwide application
intended by Congress. (20 U.S.C. § 1400(c).)

California's experience with special education in the time
period leading up to the adoption of the Education of the
Handicapped Act is examined as a case study in Kirp et al.,
Legal Reform of Special Education: Empirical Studies and
Procedural Proposals (1974) 62 Cal.L.Rev. 40, at pages 96
through 115. As this study reflects, during this period the
state and local school districts were struggling to create a
program to accommodate adequately the educational needs .

13
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of the handicapped. (Id. at pp. 97-110.) Individuals and
organized groups, such as the California Association for the
Retarded and the California Association for Neurologically
Handicapped Children, were exerting pressure through
political and other means at every level of the educational
system. (Ibid.) Litigation was becoming so prevalent that the
authors noted: "Fear of litigation over classification practices,
prompted by the increasing number of lawsuits, is pervasive

in California." (Id. at p. 106, fn. 295.) 16

In the early 1970's the state Department of Education began
working with local school officials and university experts
to design a "California Master Plan for Special Education."
(Kirp et al., Legal Reform of Special Education: Empirical
Studies and Procedural Proposals, supra, 62 Cal.L.Rev.
at p. 111.) In 1974 the Legislature enacted legislation to
give the Superintendent of Public Instruction the authority
to implement and administer a pilot program pursuant to a
master plan adopted by State Board of Education in order to
determine whether services under such a plan would better
meet the needs of children with exceptional needs. (Stats.
1974, ch. 1532, § 1, p. 3441, enacting Ed. Code, § 7001.) In
1977 the Legislature acted to further implement the master
plan. (Stats. 1977, ch. 1247, especially § 10, pp. 4236-4237,
enacting Ed. Code, § 56301.) In 1980 the Legislature enacted
urgency legislation revising our special education laws with
the express intent of complying with the 1975 amendments to

the Education of the Handicapped Act. (Stats. 1980, ch. 797,
especially § 9, pp. 2411-2412, enacting Ed. Code, § 56000.)

As this history demonstrates, in determining whether to
adopt the requirements of the Education of the Handicapped
Act as amended in 1975, our *1592 Legislature was
faced with the following circumstances: (1) In the Serrano
litigation, our Supreme Court had declared basic education
to be a fundamental right and without even considering

- -

special education in the equation, had found our educational
system to be violative of equal protection principles. (2)
Judicial decisions from other jurisdictions had established
that handicapped children have an equal protection right
to a free public education appropriate to their needs and
due process rights with regard to placement decisions. (3)
Congress had enacted section 504 of the Rehabilitation Act
of 1973 to codify the equal protection rights of handicapped
children in any school system that receives federal financial
assistance and to threaten the state and local districts with
the loss of all federal funds for failure to accommodate
the needs of such children. (4) Parents and organized
groups representing handicapped children were becoming
increasingly litigious in their efforts to secure an appropriate

education for handicapped children. (5) In enacting the
1975 amendments to the Education of the Handicapped Act,
Congress did not intend to require state and local educational
agencies to do anything more than the Constitution already
required of them. The act was intended to provide a means by
which educational agencies could fulfill their constitutional
responsibilities and to provide substantial federal financial
assistance for states that would agree to do so.

(8a) Under these circumstances we have no doubt that
enactment of the 1975 amendments to the Education of the
Handicapped Act constituted a federal mandate under the
criteria set forth in City of Sacramento v. State of California,

supra, 50 Ca1.3d at page 76. The remaining question is
whether the state's participation in the federal program
was a matter of "true choice" or was "truly voluntary."
The alternatives were to participate in the federal program
and obtain federal financial assistance and the procedural
protections accorded by the act, or to decline to participate
and face a barrage of litigation with no real defense and
ultimately be compelled to accommodate the educational
needs of handicapped children in any event. We conclude
that so far as the state is concerned the Education of the
Handicapped Act constitutes a federal mandate.

V. Subvention for Special Education

Our conclusion that the Education of the Handicapped Act is
a federal mandate with respect to the state marks the starting
point rather than the end of the consideration which will
be required to resolve the Santa Barbara and Riverside test
claims. In City of Sacramento v. State of California, supra, 50

Ca1.3d at pages 66 through 70, the California Supreme Court
concluded that the costs at issue in that case (unemployment
insurance premiums) were not subject to state subvention
because they were incidental to a law of general *1593

application rather than a new governmental program or
increased level of service under an existing program. The
court addressed the federal mandate issue solely with respect

to the question whether the costs were exempt from the
local government's taxing and spending limitations. (Id. at pp.

70-71.) It observed that prior authorities had assumed that if a

cost was federally mandated it could not be a state mandated
cost subject to subvention, and said: "We here express no
view on the question whether 'federal' and 'state' mandates are

mutually exclusive for purposes of state subvention, but leave
that issue for another day. ..." (Id at p. 71, fn. 16.) The test
claims of Santa Barbara and Riverside present that question
which we address here for the guidance of the Commisiion
on remand.

2011 Thomson ut rs. i t claim origi
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(9) The constitutional subvention provision and the statutory
provisions which preceded it do not expressly say that the
state is not required to provide a subvention for costs imposed

by a federal mandate. Rather, that conclusion follows from
the plain language of the subvention provisions themselves.

The constitutional provision requires state subvention when
"the Legislature_or any_State agency_mandates amew_program

or higher level of service" on local agencies. (Cal. Const.,
art. XIII B, § 6.) Likewise, the earlier statutory provisions
required subvention for new programs or higher levels of
service mandated by legislative act or executive regulation.
(See Rev. & Tax. Code, former §§ 2164.3 [Stats. 1972, ch.
1406, § 14.7, pp. 2962-2963], 2231 [Stats. 1973, ch. 358, § 3,
pp. 783-784], 2207 [Stat. 1975, ch. 486, § 1.8, pp. 997-998],
2207.5 [Stats. 1977, ch. 1135, § 5, pp. 3646-3647].) When
the federal government imposes costs on local agencies those
costs are not mandated by the state and thus would not require

a state subvention. Instead, such costs are exempt from local
agencies' taxing and spending limitations. This should be true
even though the state has adopted an implementing statute
or regulation pursuant to the federal mandate so long as the
state had no "true choice" in the manner of implementation
of the federal mandate. (See City of Sacramento v. State of
California, supra, 50 Ca1.3d at p. 76.)

This reasoning would not hold true where the manner of
implementation of the federal program was left to the true
discretion of the state. A central purpose of the principle of
state subvention is to prevent the state from shifting the cost of

government from itself to local agencies. (City of Sacramento

v. State of California, supra, 50 Ca1.3d at p. 68.) Nothing in
the statutory or constitutional subvention provisions would
suggest that the state is free to shift state costs to local
agencies without subvention merely because those costs were
imposed upon the state by the federal government. In our view

the determination whether certain costs were imposed upon a

local agency by a federal mandate must focus upon the local

agency which *1594 is ultimately forced to bear the costs
and how those costs came to be imposed upon that agency.
If the state freely chose to impose the costs upon the local
agency as a means of implementing a federal program then the
costs are the result of a reimbursable state mandate regardless

whether the costs were imposed upon the state by the federal
government.

The Education of the Handicapped Act is a comprehensive
measure designed to provide all handicapped children with
basic educational opportunities. While the act includes certain

substantive and procedural requirements which must be
included in a state's plan for implementation of the act, it
leaves primary responsibility for implementation to the state.

(20 U.S.C. §§ 1412, 1413.) (8b) In short, even though the
state had no real choice in deciding whether to comply with
the federal act, the act did not necessarily require the state to
impose all of the costs of implementation upon local school
districts. To the extent the state implemented the act by freely

choosing to impose new programs or higher levels of service
upon-local school -districts-the- costs-of- such- programs or
higher levels of service are state mandated and subject to
subvention.

We can illustrate this point with a hypothetical situation.
Subvention principles are intended to prevent the state
from shifting the cost of state governmental services to
local agencies and thus subvention is required where the
state imposes the cost of such services upon local agencies
even if the state continues to perform the services. (Lucia
Mar Unified School Dist. v. Honig, supra, 44 Ca1.3d
at pp. 835-836.) The Education of the Handicapped Act
requires the state to provide an impartial, state-level review
of the administrative decisions of local or intermediate
educational agencies. (20 U.S.C. § 1415(c), (d).) Obviously,
the state could not shift the actual performance of these
new administrative reviews to local districts, but it could
attempt to shift the costs to local districts by requiring local
districts to pay the expenses of reviews in which they are
involved. An attempt to do so would trigger subvention
requirements. In such a hypothetical case, the state could
not avoid its subvention responsibility by pleading "federal
mandate" because the federal statute does not require the state
to impose the costs of such hearings upon' local agencies.
Thus, as far as the local agency is concerned, the burden is
imposed by a state rather than a federal mandate.

In the administrative proceedings the Board of Control did not

address the "federal mandate" question under the appropriate
standard and with proper focus on local school districts. In its

initial determination the board concluded that the Education
of the Handicapped Act constituted a federal mandate and
that the state-imposed costs on local school districts in excess
of the federally imposed costs. However, the board did
not consider the *1595 extent of the state-mandated costs
because it concluded that any appropriation by the state
satisfied its obligation. On Riverside's petition for a writ of
administrative mandate the superior court remanded to the
Board of Control to consider whether the state appropriation

was sufficient to reimburse local school districts fully for the

state-mandated costs. On remand the board clearly applied
the now-discredited criteria set forth in this court's decision
in City of Sacramento v. State of California, supra, 156
Cal.App.3d 182, and concluded that the Education of the
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Handicapped Act is not a federal mandate at any level
of government. Under these circumstances we agree with
the trial court that the matter must be remanded to the
Commission for consideration in light of the criteria set forth

in the Supreme Court's City of Sacramento decision. We add
that on remand the Commission must focus upon the costs
incurred by local school districts and whether those costs were

imposed on local districts by federal mandate or by the state's

voluntary choice in its implementation of the federal program.

VI. Riverside's Objections

In light of this discussion we may now consider Riverside's
objections to the trial court's decision to remand the matter to

the Commission for reconsideration.

Riverside asserts that the California Supreme Court opinion
in City of Sacramento is not on point because the court
did not address the federal mandate question with respect
to state subvention principles. Riverside implies that the
definition of a federal mandate may be different with respect
to state subvention than with respect to taxing and spending

limitations. (10) As a general rule and unless the context
clearly requires otherwise, we must assume that the meaning

of a term or phrase is consistent throughout the entire act
or constitutional article of which it is a part. (Lungren v.

Davis (1991) 234 Cal.App.3d 806, 823 [285 Cal.Rptr. 777].)
( 11) Subvention principles are part of a more comprehensive
political scheme. The basic purpose of the scheme as a whole

was to limit the taxing and spending powers of government.

The taxing and spending powers of local agencies were to be

"frozen" at existing levels with adjustments only for inflation
and population growth. Since local agencies are subject to
having costs imposed upon them by other governmental
entities, the scheme provides relief in that event. If the costs

are imposed by the federal government or the courts, then the

costs are not included in the local government's taxing and
spending limitations. If the costs are imposed by the state then

the state must provide a subvention to reimburse the local
agency. Nothing in this scheme suggests that the concept of

a federal mandate should have different meanings depending

upon whether one is considering subvention or taxing and
spending limitations. Accordingly, we reject the claim that
the criteria set forth in *1596 the Supreme Court's City of
Sacramento decision do not apply when subvention is the

issue.

(12) Riverside asserts that the trial court erred in concluding
that the Board of Control did not consider the issues under the
appropriate criteria and that the board did in fact consider the

factors set forth in the Supreme Court's City of Sacramento
decision. From our discussion above it is clear that we must
reject these assertions. In its decision the board relied upon
the "cooperative federalism" nature of the Education of the
Handicapped Act without any consideration whether the act
left the state any actual choice in the matter. In support of its
conclusion the board relied upon the New Mexico litigation
which we have also discussed. However, as we have pointed
out, under the criteria set forth in the Supreme Court's City
of Sacramento decision, the New Mexico litigation does not
support the board's decision but in fact strongly supports a
contrary result. We are satisfied that the trial court correctly
concluded that the board did not apply the appropriate criteria

in reaching its decision.

Riverside asserts that the Supreme Court's City of Sacramento
decision elucidated and enforced prior law and thus no
question of retroactivity arises. (See Donaldson v. Superior
Court (1983) 35 Cal.3d 24, 37 [196 Cal.Rptr. 704, 672 P.2d

110].) (13) We agree that in City of Sacramento the Supreme
Court elucidated and enforced existing law. Under such
circumstances the rule of retrospective operation controls.
(Ibid. See also Wellenkamp v. Bank of America (1978) 21
Ca1.3d 943, 953- 954 [148 Cal.Rptr. 379, 582 P.2d 970];
County of Los Angeles v. Faus (1957) 48 Cal.2d 672, 680-681
[312 P.2d 680].) Pursuant to that rule the trial court correctly

applied the City of Sacramento decision to the litigation
pending before it. As we have seen, that decision supports
the trial court's determination to remand the matter to the
Commission for reconsideration.

Riverside asserts that if further consideration under the
criteria of the Supreme Court's City of Sacramento decision
is necessary then the trial court should have, and this court
must, engage in such consideration to reach a final conclusion

on the question. To a limited extent we agree. In our previous

discussion we have concluded that under the criteria set forth

in City of Sacramento, the Education of the Handicapped Act
constitutes a federal mandate as far as the state is concerned.

We are satisfied that is the only conclusion which may be
drawn and we so hold as a matter of law. However, that
conclusion does not resolve the question whether new special

education costs were imposed upon local school districts by
federal mandate or by state choice in the implementation
of the federal program. The issues were not addressed
by the parties or the Board of Control in this light. The
*1597 Commission on State Mandates is the entity with the

responsibility for considering the issues in the first instance
and which has the expertise to do so. We agree with the
trial court that it is appropriate to remand the matter to the
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Commission for reconsideration in light of the appropriate
criteria which we have set forth in this appeal.

In view of the result we have reached we need not and do
not consider whether it would be appropriate otherwise to
fashion some judicial remedy to avoid the rule, based upon
the-separation of powers doctrine, that a court cannot-compel-
the State Controller to make a disbursement in the absence of
an appropriation. (See Carmel Valley Fire Protection Dist. v.

State of California, supra, 190 Cal.App.3d at pp. 538- 541.)

Footnotes

Disposition

The judgment is affirmed.

Davis, J., and Scotland, J., concurred.
The petition of plaintiff_and_respondent for_review by the
Supreme Court was denied April 1, 1993. Lucas, C.J.,
Kennard, J., and Arabian, J., were of the opinion that the
petition should be granted. *7598

Section 794 of title 29 of the United States Code will of necessity play an important part in our discussion of the issues presented in

this case. That provision was enacted as section 504 of the Rehabilitation Act of 1973. (Pub.L. No. 93-112, tit. V, § 504 (Sept. 26,

1973) 87 Stat. 394.) It has been amended several times. (Pub.L. No. 95-602, tit. I, §§ 119, 122(d)(2) (Nov. 6, 1978) 92 Stat. 2982,
2987 [Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 1978]; Pub.L. No. 99- 506, tit. I, § 103(d)
(2)(B), tit. X, § 1002(e)(4) (Oct. 21, 1986) 100 Stat. 1810, 1844; Pub.L. No. 100-259, § 4 (Mar. 22, 1988) 102 Stat. 29; Pub.L. No.
100-630, tit. II, § 206(d) (Nov. 7, 1988) 102 Stat. 3312.) The decisional authorities universally refer to the statute as "section 504."

We will adhere to this nomenclature and subsequent references to section 504 will refer to title 29, United States Code, section 794.

2 The Education of the Handicapped Act was enacted in 1970. (Pub.L. No. 91-230, tit. VI (Apr. 13, 1970) 84 Stat. 175.) It has
been amended many times. The amendment of primary interest here was enacted as the Education for All Handicapped Children
Act of 1975. (Pub.L. No. 94-142 (Nov. 29, 1975) 89 Stat. 774.) The 1975 legislation significantly amended the Education of the
Handicapped Act, but did not change its short title. The Education of the Handicapped Act has now been renamed the Individuals

with Disabilities Education Act. (Pub.L. No. 101-476, tit. IX, § 901(b)(21) (Oct. 30, 1990) 104 Stat. 1143; Pub.L. No. 101-476, tit.
IX, § 901b; Pub.L. No. 102-119, § 25(b) (Oct. 7, 1991) 105 Stat. 607.) Since at all times relevant here the federal act was known
as the Education of the Handicapped Act, we will adhere to that nomenclature.

3 The 1980 legislation required that a local agency adopt an annual budget plan for special education services. (Ed. Code, § 56200.)

Education Code section 56760 provided that in the local budget plan the ratio of students to be served should not exceed 10 percent

of total enrollment. However, those proportions could be waived for undue hardship by the Superintendent of Public Instruction.
(Ed. Code, §§ 56760, 56761.) In addition, the 1980 legislation included provisions for a gradual transition to the new requirements.

(Ed. Code, § 56195 et seq.) The transitional provisions included a guarantee of state funding for 1980-1981 at prior student levels

with an inflationary adjustment of 9 percent. (Ed. Code, § 56195.8.) The record indicates that Riverside applied for a waiver of the

requirements of Education Code section 56760, but that the waiver request was denied due to a shortage of state funding. It also
appears that Riverside did not receive all of the 109 percent funding guarantee under Education Code section 56195.8. In light of

the current posture of this appeal we need not and do not consider whether the failure of the state to appropriate sufficient funds to

satisfy its obligations under the 1980 legislation can be addressed in a proceeding for the reimbursement of state-mandated costs
or must be addressed in some other manner.

4 In addition to requiring subventions for new state programs and higher levels of service, Senate Bill No. 90 required the state to
reimburse local governments for revenues lost by the repeal or reduction of property taxes on certain classes of property. In this

connection the Legislature said: "It is the purpose of this part to provide property tax relief to the citizens of this state, as undue
reliance on the property tax to finance various functions of government has resulted in serious detriment to one segment of the
taxpaying public. The subventions from the State General Fund required under this part will serve to partially equalize tax burdens

among all citizens, and the state as a whole will benefit." (Gov. Code, § 16101, Stats. 1972, ch. 1406, § 5, p. 2953.)

5 A school district's relationship to the state is different from that of local governmental entities such as cities, counties, and special

districts. Education and the operation of the public school system are matters of statewide rather than local or municipal concern.
(California Teachers Assn. v. Huff (1992) 5 Cal.App.4th 1513, 1524 [7 Cal.Rptr.2d 699].) Local school districts are agencies of the

state and have been described as quasi-municipal corporations. (Ibid.) They are not distinct and independent bodies politic. (Ibid.)

The Legislature's power over the public school system has been described as exclusive, plenary, absolute, entire, and comprehensive,

subject only to constitutional constraints. (Ibid.) The Legislature has the power to create, abolish, divide, merge, or alter the
boundaries of school districts. (Id. at p. 1525.) The state is the beneficial owner of all school properties and local districts hold title

as trustee for the state. (Ibid.) School moneys belong to the state and the apportionment of funds to a school district does not give
the district a proprietary interest in the funds. (Ibid.) While the Legislature has chosen to encourage local responsibility for control
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of public education through local school districts, that is a matter of legislative choice rather than constitutional compulsion and
the authority that the Legislature has given to local districts remains subject to the ultimate and nondelegable responsibility of the

Legislature. (Id. at pp. 1523-1524.)

6 After the first Serrano decision, the United States Supreme Court held that equal protection does not require dollar-for-dollar equality

between school districts. (San Antonio School District v. Rodriguez (1973) 411 U.S. 1, 33-34 48-56, 61-62 [36 L.Ed.2d 16, 42-43,

51-56, 59-60, 93 S.Ct. 1278].) In the second Serrano decision, the California Supreme Court adhered to the first Serrano decision
on independent state grounds. (Serrano v. Priest, supra, 18 Ca1.3d at pp. 761-766.) The court concluded that Senate Bill No. 90 and

Assembly Bill No. 1267, enacted the following year (Stats. 1973, ch. 208, p. 529 et seq.), did not satisfy equal protection principles.

(Serrano v. Priest, supra, 18 Ca1.3d at pp. 776-777.) Additional complications in educational financing arose as the result of the
enactment of article XIII A of the California Constitution at the June 1978 Primary Election (Proposition 13), which limited the
taxes which can be imposed on real property and forced the state to assume greater responsibility for financing education (see Ed.

Code, § 41060), and the enactment of Propositions 98 and 111 in 1988 and 1990, respectively, which provide formulae for minimum

state funding for education. (See generally California Teachers Assn. v. Huff, supra, 5 Cal.App.4th 1513.)

7 As it was originally enacted, article XIII B required that all governmental entities return revenues in excess of their appropriations

limits to the taxpayers through tax rate or fee schedule revisions. In Proposition 98, adopted at the November 1988 General Election,

article XIII B was amended to provide that half of state excess revenues would be transferred to the state school fund for the support

of school districts and community college districts. (See Cal. Const., art. XVI, § 8.5; California Teachers Assn. v. Huff supra, 5

Cal.App.4th 1513.)

8 The Supreme Court's decision in City of Sacramento was not a result of direct review of this court's decision. The Supreme
Court denied a petition for review of this court's City of Sacramento decision. After the Board of Control had adopted parameters

and guidelines for reimbursement under this court's decision, the Legislature failed to appropriate the funds necessary for such
reimbursement. The litigation which resulted in the Supreme Court's City of Sacramento decision was commenced as an action to

enforce the result on remand from this court's City of Sacramento decision. (See 50 Ca1.3d at p. 60.)

9 In section 119 of the Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 1978, the application of section

504 was extended to federal executive agencies and the United States Postal Service. (Pub.L. No. 95-602, tit. I, § 119 (Nov. 6, 1978)

92 Stat. 2982.) The section is now subdivided and includes subdivision (b), which provides that the section applies to all of the
operations of a state or local governmental agency, including local educational agencies, if the agency is extended federal funding

for any part of its operations. (29 U.S.C. § 794.) This latter amendment was in response to judicial decisions which had limited the

application of section 504 to the particular activity for which federal funding is received. (See Consolidated Rail Corporation v.
Darrone (1984)465 U.S. 624,635-636 [79 L.Ed.2d 568, 577-578, 104 S.Ct. 1248].)

10 HEW was later dissolved and its responsibilities are now shared by the federal Department of Education and the Department of
Health and Human Services. The promulgation of regulations to enforce section 504 had a somewhat checkered history. Initially
HEW determined that Congress did not intend to require it to promulgate regulations. The Senate Public Welfare Committee then

declared that regulations were intended. By executive order and by judicial decree in Cherry v. Mathews (D.D.C. 1976) 419 F.Supp.

922, HEW was required to promulgate regulations. The ensuing regulations were embodied in title 45 Code of Federal Regulations

part 84, and are now located in title 34 Code of Federal Regulations part 104. (See Southeastern Community College v. Davis (1979)

442 U.S. 397, 404, fn. 4 [60 L.Ed.2d 980, 987, 99 S.Ct. 2361]; N. M Ass'n for Retarded Citizens v. State of N. M (10th Cir. 1982)

678 F.2d 847, 852.)

11 Following a remand and another decision by the Court of Appeals, the Tatro litigation, supra, eventually wound up in the Supreme
Court. (Irving Independent School Dist. v. Tatro (1984) 468 U.S. 883 [82 L.Ed.2d 664, 104 S.Ct. 3371].) However, by that time

the Education of the Handicapped Act had replaced section 504 as the means for vindicating the education rights of handicapped

children and the litigation was resolved, favorably for the child, under that act.

12 Consistent with its "basic floor of opportunity" purpose, the act does not require local agencies to maximize the potential of each

handicapped child commensurate with the opportunity provided nonhandicapped children. Rather, the act requires that handicapped

children be accorded meaningful access to a free public education, which means access that is sufficient to confer some educational

benefit. (Ibid.)

13 That Congress intended to enforce the Fourteenth Amendment to the United States Constitution in enacting the Education of the

Handicapped Act has since been made clear. In Dellmuth v. Muth (1989) 491 U.S., 223 at pages 231 and 232 [105 L.Ed.2d 181,
189-191, 109 S.Ct. 2397], the court noted that Congress has the power under section 5 of the Fourteenth Amendment to abrogate

a state's Eleventh Amendment immunity from suit in federal court, but concluded that the Education of the Handicapped Act did

not clearly evince such a congressional intent. In 1990 Congress responded by expressly abrogating state sovereign immunity under

the act. (2o U.S.C. § 1403.)

a4, Next' C) 2011 Thomson n ) lovernment ks.
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14 In Smith v. Robinson, supra, the court concluded that since the Education of the Handicapped Act did not include a provision for
attorney fees, a successful complainant was not entitled to an award of such fees even though such fees would have been available

in litigation under section 504 of the Rehabilitation Act of 1973 or section 1983 of the Civil Rights Act. Congress reacted by adding

a provision for attorney fees to the Education of the Handicapped Act. (20 U.S.C. § 1415(e)(4)(B).)

15 The plaintiffs alleged that the failure of the state to apply for federal funds under the Education of the Handicapped Act was itself

an act of discrimination. The district court did not express a view on that question, leaving it for resolution in connection with the
constitutional causes of action. (Ibid.)

16 Lawsuits primarily fell into three types: (1) Challenges to the adequacy or even lack of available programs and services to
accommodate handicapped children. (Id. at p. 97, fns. 255, 257.) (2) Challenges to classification practices in general, such as an

overtendency to classify minority or disadvantaged children as "retarded." (Id. at p. 98, fns. 259, 260.) (3) Challenges to individual
classification decisions. (Id. at p. 106.) In the absence of administrative procedures for resolving classification disputes, dissatisfied

parents were relegated to self-help remedies, such as pestering school authorities, or litigation. (Ibid.)

End of Document @ 2011 Thomson Reuters. No claim to original U.S. Government Works.
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55 Cal.App.4th 976, 64 Cal.Rptr.2d 270, 97 Cal.
Daily Op. Serv. 4510, 97 Daily Journal D.A.R. 7464

REDEVELOPMENT AGENCY OF THE CITY

OF SAN MARCOS,-Plaintiff_and Appellant,

v.

CALIFORNIA COMMISSION ON STATE

MANDATES, Defendant and Respondent;
CALIFORNIA DEPARTMENT OF

FINANCE, Intervener and Respondent.

No. Do26195
Court of Appeal, Fourth District, Division 1, California.

May 30, 1997.

SUMMARY

The trial court denied a petition for a writ of administrative
mandate brought by a city's redevelopment agency that
challenged the California Commission on State Mandates'
denial of the agency's test claim under Gov. Code, § 17550
et seq. (reimbursement of costs mandated by the state).
In its claim, the agency sought a determination that the
State of California should reimburse the agency for moneys
transferred into its lowand moderate-income housing fund
pursuant to Health & Saf. Code, §§ 33334.2 and 33334.3, of
the Community Redevelopment Law. Those statutes require
a 20 percent deposit of the particular form of financing
received by the agency (tax increment financing generated
from its project areas) for purposes of improving the supply
of affordable housing. The agency claimed that this tax
increment financing should not be subject to state control of
the allocations made to various funds and that such control
constituted a state-mandated new program or higher level of
service for which reimbursement or subvention was required
under Cal. Const., art. XIII B, § 6. The trial court found that
the source of funds used by the agency was exempt, under
Health & Saf. Code, § 33678, from the scope of Cal. Const.,
art. XIII B, § 6. (Superior Court of San Diego County, No.
686818, Sheridan E. Reed and Herbert B. Hoffman, Judges.)

The Court of Appeal affirmed. It held that under Health & Saf.

Code, § 33678, which provides that tax increment financing is

not deemed to be the "proceeds of taxes," the source of funds
used by the agency was exempt from the scope of Cal. Const.,

art. XIII B, § 6. Although Cal. Const., art. XIII B, § 6, does
not expressly discuss the source of funds used by an agency

to fund a program, the historical and contextual context
of this provision demonstrates that it applies only to costs
recovered solely from tax revenues. Because of the nature
of the financing they receive (i.e., tax increment financing),
redevelopment agencies are not subject to appropriations
limitations or spending caps, they do not expend any proceeds
of taxes, and they do not raise general revenues for the local
entity. Also, the state is not transferring any program for
which it was formerly responsible. Therefore, the purposes
of state subvention laws are not furthered by requiring
reimbursement when redevelopment agencies are required to
allocate their tax increment financing in a particular manner,
as in the operation of Health & Saf. Code, §§ 33334.2 and
33334.3. (Opinion by Huffman, J., with Work, Acting P. J.,
and McIntyre, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 11--Fiscal Matters--
Subvention:Words, Phrases, and Maxims--Subvention.

"Subvention" generally means a grant of financial aid or
assistance, or a subsidy.

(2) State of California § 11--Fiscal Matters-- Subvention--
Judicial Rules.
Under Gov. Code, § 17559, review by administrative
mandamus is the exclusive method of challenging a decision
of the California Commission on State Mandates to deny
a subvention claim. The determination whether the statutes
at issue established a mandate under Cal. Const., art. XIII
B, § 6, is a question of law. On appellate review, the
following standards apply: Gov. Code, § 17559, governs the
proceeding below and requires that the trial court review the
decision of the commission under the substantial evidence
standard. Where the substantial evidence test is applied by
the trial court, the appellate court is generally confined
to inquiring whether substantial evidence supports the trial
court's findings and judgment. However, the appellate court
independently reviews the trial court's legal conclusions
about the meaning and effect of constitutional and statutory
provisions.

(3a, 3b) State of California § 11--Fiscal Matters-
Subvention-- State mandated Costs Statutory Set-aside
Requirement for Local Redevelopment Agency's Tax
Increment Financing.
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The California Commission on State Mandates properly
denied a test claim brought by a city's redevelopment agency
seeking a determination that the state should reimburse the
agency for moneys transferred into its lowand moderate-
income housing fund pursuant to Health & Se Code, §§
33334.2 and 33334.3, which require a 20 percent deposit
of the particular form of financing received by the agency,
i.e., tax increment financing generated from its project areas.
Under Health & Saf. Code, § 33678, which provides that
tax increment financing is not deemed to be the "proceeds
of taxes," the source of funds used by the agency was
exempt from the scope of Cal. Const., art. XIII B, § 6
(subvention). Although Cal. Const., art. XIII B, § 6, does
not expressly discuss the source of funds used by an agency
to fimd a program, the historical and contextual context
of this provision demonstrates that it applies only to costs
recovered solely from tax revenues. Because of the nature
of the financing they receive (i.e., tax increment financing),
redevelopment agencies are not subject to appropriations
limitations or spending caps, they do not expend any proceeds

of taxes, and they do not raise general revenues for the local
entity. Also, the state is not transferring any program for
which it was formerly responsible. Therefore, the purposes
of state subvention laws are not furthered by requiring
reimbursement when redevelopment agencies are required to

allocate their tax increment financing in a particular manner,
as in the operation of Health & Saf Code, §§ 33334.2 and
33334.3.

[See 9 Within, Summary of Cal. Law (9th ed. 1989) Taxation,

§ 123.]

(4) Constitutional Law § 10-- Construction of Constitutional

Provisions-- Limitations on Legislative Powers.

The rules of constitutional interpretation require a strict
construction of a constitutional provision that contains
limitations and restrictions on legislative powers, because
such limitations and restrictions are not to be extended to
include matters not covered by the language used.

(5) State of California § 11--Fiscal Matters- =Subvention -

Purpose of Constitutional Provisions.
The goal of Cal. Const., arts. XIII A and XIII B, is to
protect California residents from excessive taxation and
government spending. A central purpose of Cal. Const., art.

XIII B, § 6 (reimbursement to local governinent of state-
mandated costs), is to prevent the state's transfer of the cost
of government from itself to the local level.

COUNSEL

Higgs, Fletcher & Mack and John Morris for Plaintiff and
Appellant.
Gary D. Hon for Defendant and Respondent. *979
Daniel E. Lungren, Attorney General, Robert L. Mukai, Chief
Assistant Attorney General, Linda A. Cabatic and Daniel
G. Stone, Deputy Attorneys General, for Intervener and
Respondent.

HUFFMAN, J.

The California Commission on State Mandates (the

Commission) denied a test claim by the Redevelopment
Agency of the City of San Marcos (the Agency) (Gov. Code,
§ 17550 et seq.), which sought a determination that the
State of California should reimburse the Agency for moneys
transferred into its Low and Moderate Income Housing Fund

(the Housing Fund) pursuant to Health and Safety Code 1
sections 33334.2 and 33334.3. Those sections require a 20
percent deposit of the particular form of financing received
by the Agency, tax increment financing generated from
its project areas, for purposes of improving the supply of
affordable housing. (1)(See fn. 2)The Agency claimed, that
this tax increment financing should not be subject to state
control of the allocations made to various funds and that such

control constituted a state-mandated new program or higher

level of service for which reimbursement or subvention was
required under article XIII B of the California Constitution,
section 6 (hereafter section 6; all further references to articles

are to the California Constitution). 2 (Cal. Const., art. XVI, §

16; § 33670.)

The Agency brought a petition for writ of administrative
mandamus to challenge the decision of the Commission.
(Code Civ. Proc., § 1094.5; Gov. Code, § 17559.) The
superior court denied the petition, ruling that the source ,of
funds used by the Agency for redevelopment, tax increment
financing, was exempt pursuant to section 33678 from the
scope of section 6, as not constituting "proceeds of taxes"
which are governed by that section. The superior court did
not rule upon the alternative grounds of decision stated by
the Commission, i.e., the 20 percent set-aside requirement
for lowand moderate-income housing did not impose a new
program or higher level of service in an existing program
within the meaning of section 6, and, further, there were no
costs subject to reimbursement related to the Housing Fund
because there was no net increase in the aggregate program
responsibilities of the Agency.

vNext © 201 1 T ornson Reuters, No clairt'1 to or,c Govern
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and government spending. [Citation.]' [Citation.]" (County of
San Diego v. State of California, supra, 15 Cal.4th at pp.
80-81.)

The Agency appeals the judgment denying its petition for writ
of mandate. For the reasons set forth below, we affirm. *980

I. Procedural Context

This test claim was litigated before the Commission pursuant

to statutory procedures_fordetermining _whether_ a _statute
imposes state-mandated costs upon a local agency which must

be reimbursed, through a subvention of funds, under section

6. (Gov. Code, § 17500 et seq.) 3 The Commission hearing
consisted of oral argument on the points and authorities
presented.

(2) Under Government Code section 17559, review by
administrative mandamus is the exclusive method of
challenging a Commission decision denying a subvention
claim. "The determination whether the statutes here at
issue established a mandate under section 6 is a question
of law. [Citation.]" (County of San Diego v. State of
California (1997) 15 Cal.4th 68, 109 [61 Cal.Rptr.2d 134,
931 P.2d 312].) On appellate review, we apply these
standards: "Government Code section 17559 governs the
proceeding below and requires that the trial court review
the decision of the Commission under the substantial
evidence standard. Where the substantial evidence test
is applied by the trial court, we are generally confined
to inquiring whether substantial evidence supports the
court's findings and judgment. [Citation.] However, we
independently review the superior court's legal conclusions
about the meaning and effect of constitutional and statutory
provisions. [Citation.]" (City of San Jose v. State of California
(1996) 45 Cal.App.4th 1802, 1810 [53 Cal.Rptr.2d 521].)

IL Statutory Schemes

Before we outline the statutory provisions setting up tax
increment financing for redevelopment agencies, we first set
forth the Supreme Court's recent summary of the history
and substance of the law applicable to state mandates, such
as the Agency claims exist here: "Through adoption of
Proposition 13 in 1978, the voters added article XIII A to
the California Constitution, which 'imposes a limit on the
power of state and local governments to *981 adopt and
levy taxes. [Citation.]' [Citation.] The next year, the voters
added article XIII B to the Constitution, which 'impose[s] a
complementary limit on the rate of growth in governmental
spending.' [Citation.] These two constitutional articles 'work
in tandem, together restricting California governments' power
both to levy and to spend for public purposes.' [Citation.]
Their goals are 'to protect residents from excessive taxation

Section 6, part of article XIII B and the provision here at issue,

requires that whenever the Legislature or any state agency
mandates a "new program or higher level of service" on any
local government, " 'the state shall provide a subvention of
funds to reimburse such local government for the costs of such

program or increased level of service ....' " (County of San
Diego v. State of California, supra, 15 Ca1.4th at p. 81, italics

added.) Certain exceptions are then stated, none of which is

relevant here. 4

In County of San Diego v. State of California, supra,
15 Cal.4th at page 81, the Supreme Court explained that
section 6 represents a recognition that together articles XIII
A and XIII B severely restrict the taxing and spending
powers of local agencies. The purpose of the section is
to preclude the state from shifting financial responsibility
for governmental functions to local agencies, which are ill
equipped to undertake increased financial responsibilities
because they are subject to taxing and spending limitations
under articles XIII A and XIII B. (County of San Diego v.

State of California, supra, at p. 81.)

To evaluate the Agency's argument that the provisions of
sections 33334.2 and 33334.3, requiring a deposit into the
housing fund of 20 percent of the tax increment financing
received by the Agency, impose this type of reimbursable
governmental program or a higher level of service under an
existing program, we first review the provisions establishing

financing for redevelopment agencies. Such agencies have
no independent powers of taxation ( *982 Huntington
Park Redevelopment Agency v. Martin (1985) 38 Cal.3d
100, 106 [211 Cal.Rptr. 133, 695 P.2d 220]), but receive a
portion of tax revenues collected by other local agencies from

property within a redevelopment project area, which may
result from the following scheme: "Redevelopment agencies

finance real property improvements in blighted areas.
Pursuant to article XVI, section 16 of the Constitution, these
agencies are authorized to use tax increment revenues for
redevelopment projects. The constitutional mandate has been
implemented through the Community Redevelopment Law
(Health & Sal Code, § 33000 et seq.). [J] The Community
Redevelopment Law authorizes several methods of financing;
one is the issuance of tax allocation bonds. Tax increment
revenue, the increase in annual property taxes attributable to

redevelopment improvements, provides the security for tax
allocation bonds. Tax increment revenues are computed as

'4-)1 Trmmgo
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follows: The real property within a redevelopment project
area is assessed in the year the redevelopment plan is
adopted. Typically, after redevelopment, property values in
the project area increase. The taxing agencies (e.g., city,
county, school or special district) keep the tax revenues
attributable to the original assessed value and pass the
portion of the assessed property value which exceeds the
original assessment on to the redevelopment agency. (Health
& Saf Code, §§ 33640, 33641, 33670, 33675). In short,
tax increment financing permits a redevelopment agency
to take advantage of increased property tax revenues in
the project areas without an increase in the tax rate. This
scheme for redevelopment financing has been a part of the
California Constitution since 1952. (Cal. Const., art. XVI, §

16.)" (Brown v. Community Redevelopment Agency (1985)

168 Cal.App.3d 1014, 1016-1017 [214 Cal.Rptr. 626].)5

In Brown v. Community Redevelopment Agency, supra, 168
Cal.App.3d at pages 1016-1018, the court determined that
by enacting section 33678, the Legislature interpreted article
XIII B of the Constitution as not broad enough in reach to
cover the raising or spending of tax increment revenues by
redevelopment agencies. Specifically, the court decided the
funds a redevelopment agency receives from tax increment
financing do not constitute "proceeds of taxes" subject to
article XIII B appropriations limits. (Brown v. Community

Redevelopment Agency, supra, at p. 1019). 6 This ruling was

based on section 33678, providing in pertinent part: "This
section implements and fulfills the intent ... of Article XIII
B and *983 Section 16 of Article XVI of the California
Constitution. The allocation and payment to an agency of
the portion of taxes specified in subdivision (b) of Section
33670 for the purpose of paying principal of or interest on ...
indebtedness incurred for redevelopment activity ... shall not

be deemed the receipt by an agency ofproceeds of taxes levied
by or on behalf of the agency within the meaning of or for the

purposes of Article B nor Shall Such portion of taxes be
deemed receipt of roceeds of taxes by, or an appropriation
subject to limitation of any other public body within the
meaning or for purposes of Article XIII B ... or any statutory
provision enacted in implementation of Article XIII B. The
allocation and payment to an agency of this portion of taxes
shall not be deemed the appropriation by a redevelopment
agency of proceeds of taxes levied by or on behalf of a
redevelopment agency within the meaning or for purposes of

Article XIII B of the California Constitution." (Italics added.)

In County of Placer v. Corin (1980) 113 Cal.App.3d 443, 451
[170 Cal.Rptr. 232], the court defined "proceeds of taxes" in
this way: "Under article XIII B, with the exception of state

subventions, the items that make up the scope of ' "proceeds
of taxes" ' concern charges levied to raise general revenues
for the local entity. ' "Proceeds of taxes," ' in addition to
'all tax revenues' includes 'proceeds ... from ... regulatory
licenses, user charges, and user fees [only] to the extent that
such proceeds exceed the costs reasonably borne by such
entity in providing the regulation, product or service....' (§
8, subd. (c).) (Italics added.) Such 'excess' regulatory or user
fees are but taxes for the raising of general revenue for the
entity. [Citations.] Moreover, to the extent that an assessment

results in revenue above the cost of the improvement or is of
general public benefit, it is no longer a special assessment but

a tax. [Citation.] We conclude proceeds of taxes' generally
contemplates only those impositions which raise general tax

revenues for the entity." (Italics added.) 7

(3a) In light of these interrelated sections and concepts, our
task is to determine whether the 20 percent Housing Fund set-

aside requirement of a redevelopment agency's tax increment
financing qualifies under section 6 as a "cost" of a program.
As will be explained, we agree with the trial court that
the resolution of this issue is sufficient to dispose of the
entire matter, and *984 accordingly we need not discuss the

alternate grounds of decision stated by the Commission. 8

III. Housing Fund Allocations: Reimbursable Costs?

1. Arguments

The Agency takes the position that the language of section
33678 is simply inapplicable to its claim for subvention of
funds required to be deposited into the Housing Fund. It
points out that section 6 expressly lists three exceptions to
the requirement for subvention of funds to cover the costs of
state-mandated programs: (a) Legislative mandates requested
by the local agency affected; (b) legislation defining or
changing a definition of a crime; or (c) pre-1975 legislative
mandates or implementing regulations or orders. (See fn.
4, ante.) None of these exceptions refers to the source of
the funding originally used by the agency to pay the costs
incurred for which reimbursement is now being sought Thus,

the agency argues it is immaterial that under section 33678,
for purposes of appropriations limitations, tax increment
financing is not deemed to be the "proceeds of taxes." (Brown

v. Community Redevelopment Agency, supra, 168 Cal.App.3d

at pp. 1017-1020.) The Agency would apply a "plain
meaning" rule to section 6 (see, e.g., Davis v. City ofBerkeley

(1990) 51 Ca1.3d 227, 234 [272 Cal.Rptr. 139, 794 P.2d 897])
and conclude that the source of the funds used to pay the

.011 Thomson Reuters. No ciaim to arig U,S. Government Works,
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program costs up front, before any subvention, is not stated
in the section and thus is not relevant.

As an illustration of its argument that the source of its
funds is irrelevant under section 6, the Agency cites to
Government Code section 17556. That section is a legislative
interpretation of section 6, creating several classes of state-

(5) The goals of articles XIII A and XIII B are to protect
California residents from excessive taxation and government
spending. (County of Los Angeles v. State of California,
supra, 15 Ca1.4th at p. 81.) A central purpose of section 6
is to prevent the state's transfer of the cost of government
from itself to the local level. (City of Sacramento v.

mandated programs for which no state reimbursement of
local agencies for costs incurred is required. In County of
Fresno v. State of California (1991) 53 Ca1.3d 482, 487 [280
Cal.Rptr. 92, 808 P.2d 235], the Supreme Court upheld the
facial constitutionality of Government Code section 17556,
subdivision (d), which disallows state subvention of funds
where the local government is authorized to collect service
charges or fees in connection with a mandated program. The
court explained that section 6 "was designed to protect the
tax revenues of local governments from state mandates that
*985 would require expenditure of such revenues." (County

ofFresno v. State of California, supra, at p. 487.) Based on the
language and history of the measure, the court stated, "Article

XIII B of the Constitution, however, was not intended to
reach beyond taxation." (Ibid.) The court therefore concluded
that in view of its textual and historical context, section 6
"requires subvention only when the costs in question can be
recovered solely from tax revenues." (Ibid., original italics.)
Interpreting section 6, the court stated: "Considered within
its context, the section effectively construes the term 'costs'
in the constitutional provision as excluding expenses that
are recoverable from sources other than taxes." (Ibid.) No
subvention was required where the local authority could
recover its expenses through fees or assessments, not taxes.

2. Interpretation of Section 6

Here, the Agency contends the authority of County of
Fresno v. State of California, supra, 53 Ca1.3d 482, should
be narrowly read to cover only self-financing programs,
and the Supreme Court's broad statements defining "costs"
in this context read as mere dicta. It also continues to
argue for a "plain meaning" reading of section 6, which
it reiterates does not expressly discuss the source of funds
used by an agency to pay the costs of a program before any
reimbursement is sought. We disagree with both of these
arguments. The correct approach is to read section 6 in
light of its historical and textual context. (4) The rules of
constitutional interpretation require a strict construction of
section 6, because constitutional limitations and restrictions
on legislative powers are not to be extended to include matters

not covered by the language used. (City of San Jose v. State
of California, supra, 45 Cal.App.4th at pp. 1816-1817.)

State of California, supra, 50 Ca1.3d at p. 68.) ( 3b) The
related goals of these enactments require us to read the
term "costs" in section 6 in light of the enactment as
a whole. The "costs" for which the Agency is seeking
reimbursement are its deposits of tax increment financing
proceeds into the Housing Fund. Those tax increment
financing proceeds are normally received pursuant to the
Community Redevelopment Law (§ 33000 et seq.) when,
after redevelopment, the taxing agencies collect and keep
the tax revenues attributable to the original assessed value

. and pass on to the redevelopment agency the portion of the
*986 assessed property value which exceeds the original

assessment. (Brown v. Community Redevelopment Agency,

supra, 168 Cal.App.3d at pp. 1016-1017.) Is this the type of
expenditure of tax revenues of local governments, upon state

mandates which require use of such revenues, against which
section 6 was designed to protect? (County of Fresno v. State
of California, supra, 53 Ca1.3d at p. 487.)

3. Relationship of Appropriations
Limitations and Subvention

We may find assistance in answering this question by looking

to the type of appropriations limitations imposed by article
XIII B. In County of Placer v. Corin, supra, 113 Cal.App.3d
at page 447, the court described the discipline imposed
by article XIII B in this way: "[A]rticle XIIIB does not
limit the ability to expend government funds collected from
all sources. Rather, the appropriations limit is based on
'appropriations subject to limitation,' which consists primarily
of the authorization to expend during a fiscal year the
'proceeds of taxes.' (§ 8, subd. (a).) As to local governments,
limits are placed only on the authorization to expend the
proceeds of taxes levied by that entity, in addition to proceeds

of state subventions (§ 8, subd. (c)); no limitation is placed
on the expenditure of those revenues that do not constitute

'proceeds of taxes.' "9

Because of the nature of the financing they receive, tax
increment financing, redevelopment agencies are not subject
to this type of appropriations limitations or spending caps;
they do not expend any "proceeds of taxes." Nor do they
raise, through tax increment financing, "general revenues

TFR-Jmsufi Reui:ers. c
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for the local entity." (County of Placer v. Corin, supra,
113 Cal.App.3d at p. 451, original italics.) The purpose for
which state subvention of funds was created, to protect local
agencies from having the state transfer its cost of government
from itself to the local level, is therefore not brought into
play when redevelopment agencies are required to allocate
their tax increment financing in a particular manner, as in
the operation of sections 33334.2 and 33334.3. (See City of
Sacramento v. State of Califirnia, supra, 50 Ca1.3d at p. 68.)
The state is not transferring to the Agency the operation and
administration of a program for which it was formerly legally

and financially *987 responsible. (County ofLos Angeles v.
Commission on State Mandates (1995) 32 Cal.App.4th 805,

817 [38 Cal.Rptr.2d 304] .) 10

For all these reasons, we conclude the same policies which
support exempting tax increment revenues from article XIII
B appropriations limits also support denying reimbursement
under section 6 for this particular allocation of those
revenues to the Housing Fund. Tax increment financing
is not within the scope of article XIII B. (Brown v.
Community Redevelopment Agency, supra, 168 Cal.App.3d

at' pp. 1016-1020.) Section 6 "requires subvention only when
the costs in question can be recovered solely from tax
revenues." (County of Fresno v. State of California, supra, 53

Ca1.3d at p. 487, original italics.) No state duty of subvention
is triggered where'the local agency is not required to expend
its proceeds of taxes. Here, these costs of depositing tax
increment revenues in the Housing Fund are attributable not
directly to tax revenues, but to the benefit received by the
Agency from the tax increment financing scheme, which is
one step removed from other local agencies' collection of
tax revenues. (§ 33000 et seq.) Therefore, in light of the
above authorities, this use of tax increment financing is not
a reimbursable "cost" under section 6. We therefore need not
interpret any remaining portions of section. 6.

Disposition

The judgment is affirmed.

Work, Acting P. J., and McIntyre, J., concurred.
Appellant's petition for review by the Supreme Court was
denied September 3, 1997.

Footnotes

1 All further statutory references are to the Health and Safety Code unless otherwise noted.

2 " 'Subvention' generally means a grant of financial aid or assistance, or a subsidy. [Citation.]" (Hayes v. Commission on State

Mandates (1992) 11 Cal.App.4th 1564, 1577 [15 Cal.Rptr.2d 547].)

3 In our prior opinion issued in this case, we determined the trial court erred when it denied the California Department of Finance
(DOF) leave to intervene as an indispensable party and a real party in interest in the mandamus proceeding. (Redevelopment Agency

v. Commission on State Mandates (1996) 43 Cal.App.4th 1188, 1194-1199 [51 Cal.Rptr.2d 100].)Thus, DOF is now a respondent

on this appeal, as is the Commission (sometimes collectively referred to as respondents). However, our decision in that case was a

collateral matter and does not assist us on the merits of this proceeding.

4 Section 6 lists the following exclusions to the requirement for subvention of funds: "(a) Legislative mandates requested by the local

agency affected; LT (b) Legislation defining a new crime or changing an existing definition of a crime; or VT (c) Legislative mandates

enacted prior to January 1, 1975, or executive orders or regulations initially implementing legislation enacted prior to January 1,
1975." In City of Sacramento v. State of California (1990) 50 Ca1.3d 51, 69 [266 Cal.Rptr. 139, 785 P.2d 522], the Supreme Court

identified these items as exclusions of otherwise reimbursable programs from the scope of section 6. (See also Gov. Code, § 17514,

definition of "costs mandated by the state," using the same "new program or higher level of service" language of section 6.)

5 Section 33071 in the Community Redevelopment Law provides that a fundaMental purpose of redevelopment is to expand the supply

of lowand moderate-income housing, as well as expanding employment opportunities and improving the social environment

6 The term of art, "proceeds of taxes," is defined in article XIII B, section 8, as follows: (c) " 'Proceeds of taxes' shall include, but not

be restricted to, all tax revenues and the proceeds to an entity of government, from (1) regulatory licenses, user charges, and user fees

to the extent that those proceeds exceed the costs reasonably borne by that entity in providing the regulation, product, or service, and

(2) the investment of tax revenues. With respect to any local government, 'proceeds of taxes' shall include subventions received from

the state, other than pursuant to Section 6, and, with respect to the state, proceeds of taxes shall exclude such subventions." (Italics

added.)

7 The issues before the court in County of Placer v. Corin, supra, 113 Cal.App.3d 443 were whether special assessments and federal

grants should be considered proceeds of taxes; the court held they should not. Section 6 is not discussed; the court's analysis of other

concepts found in article XIII B is nevertheless instructive.

8 The alternate grounds of the Commission's decision were that there were no costs subject to reimbursement related to the Housing

Fund because there was no net increase in the aggregate program responsibilities of the Agency, and that the set-aside requirement

did not constitute a mandated "new program or higher level of service" under this section.
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9 The term of art, "appropriations subject to limitation," is defined in article XIII B, section 8, as follows: [f] (b) " 'Appropriations
subject to limitation' of an entity of local government means any authorization to expend during a fiscal year the proceeds of taxes
levied by or for that entity and the proceeds of state subventions to that entity (other than subventions made pursuant to Section 6)
exclusive of refunds of taxes." (Italics added.)

10 We disagree with respondents that the legislative history of sections 33334.2 and 33334.3 is of assistance here, specifically, that
section 23 of the bill creating these sections provided that no appropriations were made by the act, nor was any obligation for
reimbursements of local agencies created for any costs incurred in carrying out the programs created by the act. (Stats. 1976, ch.
1337, § 23, pp. 6070-60:7-1-.)-As-statedin-City-ofSan-Jose-v,State-ofEaliforniaTsupra;45-GalApp.4th-at-pages 1817-1818, legislative

findings regarding mandate are irrelevant to the issue to be decided by the Commission, whether a state mandate exists.

End of Document (t-D 2011 Thomson Reuters. No claim to original J.S. Government Works.
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94 P.3d 589
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California Department of Finance,
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No. 5109125. Aug. 2, 2004.

Synopsis

Background: School district petitioned for writ of
administrative mandate to require the Commission on State
Mandates to approve test claim for costs of mandatory and
discretionary expulsion of students. The Superior Court,
San Diego County, No. GIC737638, Linda B. Quinn, J.,
granted the petition. Commission and Department of Finance
appealed. The Court of Appeal affirmed. Review was granted,
superseding opinion of Court of Appeal.

Holdings: The Supreme Court, George, C.J., held that:
1 all hearing costs incurred by district as result of
mandatory actions related to expulsions for student's
possession of firearm, at time relevant to this proceeding,
constituted "higher level of service" within meaning of state
constitutional provision, and thus were fully reimbursable,
and

2 hearing costs incurred by district as result of actions related
to discretionary expulsions did not constitute "new program
or higher level of service," and, in any event, did not trigger
right to reimbursement, as costs of procedures exceeding
federal due process requirements were de minimis.

Affirmed in part and reversed in part.

Opinion, 122 Cal.Rptr.2d 614, superseded.
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Opinion

**591- GEORGE, C.J.

Article XIII B, section 6, of the California Constitution
provides: "Whenever the Legislature or any state agency
mandates a new program or higher level of service on any
local government, the State shall provide a subvention of
funds to reimburse such local government for the costs of such

program or increased level of service...." 1 (Hereafter article
XIII B, section 6.)

1 The provision continues: "except that the Legislature
may, but need not, provide such subvention of
funds for the following mandates: PIO (a) Legislative
mandates requested by the local agency affected; PIO

(b) Legislation defining a new crime or changing an
existing definition of a crime; or [f] (c) Legislative
mandates enacted prior to January 1, 1975, or executive

orders or regulations initially implementing legislation
enacted prior to January 1, 1975." (Cal. Coast., art. XIII
B, § 6.)

Plaintiff San Diego Unified School District (District), like
all other public school districts in the state, is, and was at
the time relevant in this proceeding, governed by statutes
that regulate the expulsion of students. (Ed.Code, § 48900 et
seq.) Whenever an expulsion recommendation is made (and
before a student may be expelled), the District is required by
Education Code section 48918 to afford the student a hearing

with various procedural protectionsincluding notice of
the hearing and the right to representation by ***468
counsel, preparation of findings of fact, notices related to any
expulsion and the right of appeal, and preparation of a hearing

record. Providing these procedural protections requires the
District to expend funds, for which the District asserts a right
to reimbursement from the state pursuant to article XIII B,

20
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section 6, and implementing legislation, Goverrnnent Code
section 17500 et seq.

We granted review to consider two questions: (1) Are the
hearing costs incurred as a result of the mandatory actions
related to expulsions that are compelled by Education Code
section 48915 fully reimbursableor are those hearing costs
reimbursable only to the extent such costs are attributable to
hearing procedures that exceed the procedures required by
federal law? (2) Are any hearing costs incurred in carrying
out expulsions that are discretionary under Education Code
section 48915 reimbursable? After we granted review and
filed our decision in Department ofFinance v. Commission on

State Mandates (Kern High School Dist.) (2003) 30 Ca1.4th
727, 134 Cal.Rptr.2d 237, 68 P.3d 1203 (Kern High School
Dist.), we added the following preliminary question to be
addressed: Do the Education Code *867 statutes cited above
establish a "new program" or "higher level of service" under
article XIII B, section 6? Finally, we also asked the parties
to brief the effect of the decision in Kern High School Dist.,
supra, 30 Ca1.4th 727, 134 Ca1.Rptr.2d 237, 68 P.3d 1203, on

the present case.

We conclude that Education Code section 48915, insofar
as it compels suspension and mandates a recommendation
of expulsion for certain offenses, constitutes a "higher level
of service" under article XIII B, section 6, and imposes a
reimbursable state mandate for all resulting hearing costs
even those costs attributable to procedures required by federal

law. In this respect, we shall affirm the judgment of the Court

of Appeal.

We also conclude that no hearing costs incurred in carrying
out those expulsions that are discretionary under Education
Code section 48915including costs related to hearing
procedures claimed to exceed the requirements of federal law
are reimbursable. As we shall explain, to the extent that
statute makes expulsions discretionary, it does not reflect
a new program or a higher level of service related to an
existing program. Moreover, even if the hearing procedures
set forth in Education Code section 48918 constitute a
new program or higher level of service, we conclude that
this statute does not trigger any right to reimbursement,
because the hearing provisions that assertedly exceed federal
requirements are merely incidental to fundamental federal
due process requirements and the added costs of such
procedures are de minimis. For these reasons, we conclude
such hearing provisions should be treated, for purposes of
ruling upon a request for reimbursement, as part of the
nonreimbursable underlying federal mandate and not as a

state mandate. Accordingly, we shall reverse the judgment
of the Court of Appeal insofar as it compels reimbursement
* *592 of any costs incurred pursuant to discretionary

expulsions.

I

A. Education Code sections 48918 and 48915

We first describe the relevant provisions of two statutes
Education. Code sections 48918 and 48915pertaining to

the expulsion of students from public schools.

Education Code section 48918 specifies the right of a student

to an expulsion hearing and sets forth procedures that a school

district must *868 follow when conducting *"*469 such a

hearing. (Stats.1990, ch. 1231, § 2, pp. 5136-5139.) 2

2 For purposes of our present inquiry, section 48918, at
the time relevant here (mid-1993 through mid-1994)
read essentially as it had for the prior decade, and as

it has in the ensuing decade. That provision first was
enacted in 1975 (see Stats.1975, ch. 1253, § 4, pp.
3277-3278) as Education Code, former section 10608.
(This enactment apparently was a response to the United

States Supreme Court's decision in Goss v. Lopez (1975)

419 U.S. 565, 581, 95 S.Ct. 729, 42 L.Ed.2d 725 (Goss

) [recognizing due process requirements applicable to
public school students who are suspended for more than

10 days].) The statute was renumbered as Education
Code, former section 48914 in 1976 (Stats.1976, ch.

1010, § 2, pp. 3589-3590) and was substantially
augmented in 1977 (Stats.1977, ch. 965, § 24, pp. 2924-

2926). After relatively minor amendments in 1978 and

1982, the section in 1983 was substantially restated,
further augmented, and renumbered as Education Code

section 48918 (Stats.1983, ch. 498, § 91, p. 2118).
Amendments adopted in 1984 and 1988 made relatively

minor changes, and further similar modifications were
made in 1990, reflecting the version of the statute here

at issue. Subsequent amendments in 1995, 1996, 1998,
and 1999 made further changes that are irrelevant to the

issue presented in the case now before us.

In identifying the right to a hearing, subdivision (a) of this
statute declares that a student is "entitled" to an expulsion
hearing. within 30 days after the school principal determines

that the student has committed an act warranting expulsion. 3

In practical effect, this means that whenever a school
principal makes such a determination and recommends to the

WestlawNe .No c;l ti r to on i al vemment ks,
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school board that a student be expelled, an expulsion hearing

is mandated. 4

3 The provision reads: "The pupil shall be entitled to
a hearing to determine whether the pupil should be
expelled. An expulsion hearing shall be held within
30 schooldays after the date the principal or the
superintendent of schools determines _that the pupiL
has committed any of the acts enumerated in Section
48900...." (Ed.Code, § 48918, subd. (a). (Subdivision
(b) of § 48900 presently includesas it did at the time
relevant herethe offense of possession of a firearm.)

Of course, if a student does not invoke his or her
entitlement to such a hearing, and instead waives the
right to such a hearing, the hearing need not be held.

In specifying the substantive and procedural requirements for

such an expulsion hearing, Education Code section 48918 sets

forth rules and procedures, some of which, the parties agree,
codify requirements of federal due process and some of which

may exceed those requirements. 5 These rules and procedures
govern, among other things, notice of a hearing and the right
to representation by counsel, preparation of findings of fact,
notices related to the expulsion and the right of appeal, and
preparation of a hearing record. (See § 48918, subds. (a)
through former subd. (j) (currently subd. (k).)

5 See Goss, supra, 419 U.S. 565, 581, 95 S.Ct. 729,
42 L.Ed.2d 725; Gonzales v. McEuen (C.D.Ca1.1977)

435 F.Supp. 460, 466-467 (concluding that former
Education Code section 10608 [current § 48918]
met federal due process requirements pertaining to
expulsions from public schools); 7 Witkin, Summary
of California Law (9th ed.1988), Constitutional Law, §

549, p. 754 (noting that Education Code section 48918

and related legislation were enacted in response to the
decision in Goss).

*869 The second statute at issue in this matter is Education
Code section 48915. Discrete subdivisions of this statute
address circumstances in which a principal must recommend
to the school board that a student be expelled, and
circumstances in which a principal may recommend that a
student be expelled.

First, there is what the parties characterize as the "mandatory

expulsion provision," Education Code section 48915, former

subdivision (b). As it read during the time relevant in this
proceeding (mid-1993 ***470 through mid-1994), this
subdivision (1) compelled a school principal to immediately
suspend any "*593 student found to be in possession of a

firearm at school or at a school activity off school grounds,
and (2) mandated a recommendation to the school district
governing board that the student be expelled The provision
further required the governing board, upon confirmation of
the student's knowing possession of a firearm, either to expel
the student or "refer" him or her to an alternative education

program_housed_ at a _separate-school-site.6 (Compare this
former provision with current Ed.Code, § 48915, subds. (c)

and (d).) 7

6 An earlier and similar, albeit broader, version of
the provisionextending not only to possession of
firearms but also to possession of explosives and
certain knivesexisted briefly and was effective for
approximately two and one-half months in late 1993.
That initial statute, former section 48915, subdivision
(b) (as amended Stats.1993, ch. 1255, § 2, pp.
7284-7285), which was effective only from October
11, 1993 through December 31, 1993, provided:
"The principal or the superintendent of schools shall
immediately suspend pursuant to Section 48911, and
shall recommend to the governing board the expulsion
of any pupil found to be in possession of a firearm,
knife of no reasonable use to the pupil, or explosive
at school or at a school activity off school grounds.
The governing board shall expel that pupil or, as an
alternative, refer that pupil to an alternative education
program, whenever the principal or the superintendent

of schools and the governing board confirm that: [T] (1)

The pupil was in knowing possession of the firearm,
knife, or explosive. [J] (2) Possession of the firearm,
knife of no reasonable use to the pupil, or explosive was

verified by an employee of the school district. [f] (3)
There was no reasonable cause for the pupil to be in
possession of the firearm, knife, or explosive."

As subsequently amended by Statutes 1993, chapter
1256, section 2, pages 7286-7287, effective January

1, 1994, Education Code section 48915, former
subdivision (b), read: "The principal or the
superintendent of schools shall immediately suspend,

pursuant to Section 48911, any pupil found to be
in possession of a firearm at school or at a school
activity off school grounds and shall recommend
expulsion of that pupil to the governing board.
The governing board shall expel that pupil or
refer that pupil to a program of study that is
appropriately prepared to accommodate students who

exhibit discipline problems and is not provided
at a comprehensive middle, junior, or senior high
school or housed at the schoolsite attended by the
pupil at the time the expulsion was recommended
to the school board, whenever the principal or
superintendent of schools and the governing board
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confirm the following: [Ii] (1) The pupil was in
knowing possession of the firearm. [I] (2) An
employee of the school district verifies the pupil's
possession of the firearm."

7 The current subdivisions of Education Code section
48915 set forth a list of mandatory expulsion conduct
broader than that set forth in former subdivision
(b), and require a school board both to expel and
refer to other institutions all students found to have
committed such conduct. The present subdivisions read:

"(c) The principal or superintendent of schools shall
immediately suspend, pursuant to Section 48911, and
shall recommend expulsion of a pupil that he or she
determines has committed any of the following acts
at school or at a school activity off school grounds:
[1] (1) Possessing, selling, or otherwise furnishing a
firearm. This subdivision does not apply to an act
of possessing a firearm if the pupil had obtained
prior written permission to possess the firearm from
a certificated school employee, which is concurred in

by the principal or the designee of the principal. This
subdivision applies to an act of possessing a firearm
only if the possession is verified by an employee of a
school district. [11] (2) Brandishing a knife at another
person. ['j] (3) Unlawfully selling a controlled substance

listed in Chapter 2 (commencing with Section 11053)
of Division 10 of the Health and Safety Code. [11] (4)
Committing or attempting to commit a sexual assault
as defined in subdivision (n) of Section 48900 or
committing a sexual battery as defined in subdivision
(n) of Section 48900.[I] (5) Possession of an explosive.

[I] (d) The governing board shall order a pupil expelled

upon finding that the pupil committed an act listed in
subdivision (c), and shall refer that pupil to a program of

study that meets all of the following conditions: [I] (1)

Is appropriately prepared to accommodate pupils who
exhibit discipline problems. [1] (2) Is not provided at
a comprehensive middle, junior, or senior high school,
or at any elementary school. rid (3) Is not housed at
the schoolsite attended by the pupil at the time of
suspension." (Stats.2001, ch. 116, § 1.)

***471 *870 This provision, as it read at the time

relevant here, did not mandate expulsion per se 8but it
did require inunediate suspension followed by a mandatory
expulsion recommendation (and it provided that a student
found by the governing board to have possessed **594 a
firearm would be removed from the school site by limiting
disposition to either expulsion or "referral" to an alternative
school). Moreover, as noted above, whenever expulsion
is recommended a student has a right to an expulsion

hearing. Accordingly, it is appropriate to characterize the
former provision as mandating immediate suspension, a
recommendation of expulsion, and hence, an expulsion
hearing. For convenience, we accept the parties' description
of this aspect of Education Code section 48915 as constituting

a "mandatory expulsion provision."

8 As the Department of Finance observed in an August
22, 1994, communication to the Commission in this
matter, "nothing in [Education Code section 48915] ...

requires a district governing board or a county board
of education to expel a pupil," and even "unauthorized

and knowing possession of a firearm, does not result
in mandated expulsion. Section 48915 subdivision (b)

provides for the choice of the governing board to either

expel the pupil in possession of a firearm, or refer the
pupil to an alternative program of study...."

The second aspect of Education Code section 48915 relevant
here consists of what we shall call the "discretionary
expulsion provision." (Id, former subd. (c), subsequently
subd. (d), currently subd. (e).) During the period relevant
in this proceeding (as well as currently), this subdivision of
Education Code section 48915 recognized that a principal
possesses discretion to recommend that a student be expelled

for specified conduct other than firearm possession (conduct
such as damaging or stealing school property or private
property, using or selling illiCit drugs, receiving stolen
property, possessing tobacco or drug paraphernalia, or
engaging in disruptive behavior). The former provision (like
the current provision) further specified that the school district
governing board "may" order a student expelled upon finding

that the *871 student, while at school or at a school activity

off school grounds, engaged in such conduct. 9

9 Education Code, section 48915, former subdivision (c)

(as amended Stats.1992, ch. 909, § 3, p. 4226; amended

and redesignated as former subd. (d) by Stats.1993, ch.

1255, § 2, pp. 7284-7285; further amended Stats.1993,

ch. 1256, § 2, p. 7287, and Stats.1994, ch. 1198, § 7,
p. 7271) provided, at the time relevant here: "Upon
recommendation by the principal, superintendent of
schools, or by a hearing officer or administrative panel

appointed pursuant to subdivision (d) of Section 48918,

the governing board may order a pupil expelled upon
finding that the pupil violated subdivision (f), (g), (h),

(i), (j), (k), or (1) of Section 48900, or Section 48900.2

or 48900.3, and either of the following: [1] (1) That

.other means of correction are not feasible or have
repeatedly failed to bring about proper conduct. [1] (2)

That due to the nature of the violation, the presence
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of the pupil causes a continuing danger to the physical
safety of the pupil or others." (Italics added.)

At the time relevant here, subdivisions (f) through
(1) of section 48900 (as amended Stats.1992, ch.
909, § 1, pp. 4224-4225; Stats.1994, ch. 1198, §
5, pp. 7269-5270) provided: "A pupil shall not
be suspended from school or recommended for
expulsion unless the superintendent or-the principal
of the school in which the pupil is enrolled determines

that the pupil has: [1] ... [J] (f) Caused or attempted
to cause damage to school property or private
property. [f] (g) Stolen or attempted to steal school
property or private property. [I] (h) Possessed or
used tobacco, or any products containing tobacco
or nicotine products.... However, this section does
not prohibit use or possession by a pupil of his or
her own prescription products. [1] (i) Committed
an obscene act or engaged in habitual profanity
or vulgarity. [1] (j) Had unlawful possession of,
or unlawfully offered, arranged, or negotiated to
sell any drug paraphernalia, as defined in Section
11014.5 of the Health and Safety Code. [J] (k)
Disrupted school activities or otherwise willfully
defied the valid, authority of supervisors, teachers,
administrators, school officials, or other school
personnel engaged in the performance of their duties.

[1!] (1) Knowingly received stolen school property or

private property." (Italics added.)
At the time relevant here, section 48900.2
(Stats.1992, ch. 909, § 2, p. 4225) provided:
"In addition to the reasons specified in Section
48900, a pupil may be suspended from school or
recommended for expulsion if the superintendent or

the principal of the school in which the pupil is
enrolled determines that the pupil has committed
sexual harassment as defined in Section 212.5.[T] For

the purposes of this chapter, the conduct described
in Section 212.5 must be considered by a reasonable

person of the same gender as the victim to be
sufficiently severe or pervasive to have a negative
impact upon the individual's academic performance

or to create an intimidating, hostile, or offensive
educational environment. This section shall not apply

to pupils enrolled in kindergarten and grades 1 to 3,
inclusive."

Section 48900.3 (Stats.1994, ch. 1198, § 6, p. 7270),

at the time relevant here, provided: "In addition to
the reasons specified in Sections 48900 and 48900.2,

a pupil in any of grades 4 to 12, inclusive, may
be suspended from school or recommended for
expulsion if the superintendent or the principal of the

school in which the pupil is enrolled determines that

the pupil has caused, attempted to cause, threatened

Cs:-) 2011 Thornson Reuter's.

to cause, or participated in an act of, hate violence,
as defined in subdivision (e) of [former] Section
33032.5 [current section 233]."

In addition, section 48900.4 (Stats.1994, ch. 1017, §
1, p. 6196) provided, at the time relevant here: "In
addition to the grounds specified in Sections 48900
and 48900.2, a pupil enrolled in any of grades 4
-to 12inclusivemay-be suspended from school or
recommended for expulsion if the superintendent or

the principal of the school in which the pupil is
enrolled determines that the pupil has intentionally
engaged in harassment, threats, or intimidation,
directed against a pupil or group of pupils, that
is sufficiently severe or pervasive to have the
actual and reasonably expected effect of materially
disrupting classwork, creating substantial disorder,
and invading the rights of that pupil or group of pupils

by creating an intimidating or hostile educational
environment."

(All of these current provisionssections 48915,
subdivision (e), 48900, 48900.2, 48900.3, and
48900.4read today substantially the same as they
did at the time relevant in the present case.)

***472 *872 **595 B. Proceedings
under Government Code section 17500 et seq.

Procedures governing the constitutional requirement of
reimbursement under article XIII B, section 6, are set
forth in Government Code section 17500 et seq. The
Commission on State Mandates (Commission) (Gov.Code,
§ 17525) is charged with the responsibility of hearing and
deciding, subject to judicial review by an administrative
writ of mandate, claims for reimbursement made by local
governments or school districts. (Gov.Code, § 17551.)
Government Code section 17561, subdivision (a), provides
that the "state shall reimburse each ... school district for
all 'costs mandated by the state,' as defined in section
17514." Government Code section 17514, in turn, defines
"costs mandated by the state" to mean, in relevant part, "any
increased costs which a ... school district is required to incur ...
as a result of any statute ... which mandates a new program
or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California
Constitution." Finally, Government Code section 17556 sets
forth circumstances in which there shall be no reimbursement,

including, under subdivision (c), circumstances in which
"[t]he statute or executive order implemented a federal law
or regulation and resulted in costs mandated by the federal
government, unless the statute or ***473 executive order
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mandates costs which exceed the mandate in that federal law

or regulation."

In March 1994, the District filed a "test claim" with the
Commission, asserting entitlement to reimbursement for the
costs of hearings provided with respect to both categories of
cases described abovethat is, those hearings triggered by
mandatory expulsion recommendations, and those hearings
resulting from discretionary expulsion recommendations.
(See Gov.Code, § 17521; Kinlaw v. State of California (1991)

54 Ca1.3d 326, 331-333, 285 Cal.Rptr. 66, 814 P.2d 1308.) 10

The District sought reimbursement for costs incurred between

July 1, 1993, and June 30, 1994, under statutes effective
through the latter date.

10 As observed by amicus curiae California School Boards

Association, a "test claim is like a class actionthe
Commission's decision applies to all school districts in

the state. If the district is successful, the Commission
goes to the Legislature to fund the statewide costs of the

mandate for that year and annually thereafter as long as

the statute' is in effect."

In August 1998, after holding hearings on the District's claim
(as amended in April 1995, to reflect legislation that became
effective in 1994), the Commission issued a "Corrected
Statement of Decision" in which it determined that Education
Code section 48915's requirement of suspension and a
*873 mandatory recommendation of expulsion for firearm

possession constituted a "new program or higher level of
service," and found that because costs related to some of
the resulting hearing provisions set forth in Education Code
section 48918 (primarily various notice, right of inspection,
and recording provisions) exceeded the requirements of
federal due process, those additional hearing costs constituted

reimbursable state-mandated costs. 11 As to the vast majority

of the remaining **596 hearing procedures triggered by
Education Code section 48915's requirement of suspension
and a mandatory recommendation of expulsion for firearm
possessionfor example, procedures governing such matters
as the hearing itself and the board's decision; a statement of
facts and charges; notice of the right to representation by
counsel; written findings; recording of the hearing; and the
making of a record of the expulsionthe.Commission found
that those procedures were enacted to comply with federal
due process requirements, and hence fell within the exception
set forth in Government Code section 17556, subdivision (c),

and ***474 did not impose a reimbursable state mandate.
The Commission further found that with respect to Education

Code section 48915's discretionary expulsions, there was

no right to reimbursement for costs incurred in holding
expulsion hearings, because such expulsions do not constitute
a new "program or higher level of service, and in any event
such expulsions are not mandated by the state, but instead
represent a choice by the principal and the school board.

11 The Commission concluded that the costs incurred
in providing the following state-mandated procedures
under Education Code section 48918 exceeded federal
due process requirements, and were reimbursable:
(i) adoption of rules and regulations pertaining to
pupil expulsions (§ 48918, first par. & passim ); (ii)
inclusion in the notice of hearing of (a) a copy of the
disciplinary rules of the District, (b) a notice of the
parents' obligation to notify a new school district, upon

enrollment, of the pupil's expulsion, and (c) a notice
of the opportunity to inspect and obtain copies of all
documents to be used at the hearing (§ 48918, subd.
(b)); (iii) allowing, upon request, the pupil or parent to

inspect and obtain copies of the documents to be used at

the hearing (§ 48918, subd. (b)); (iv) sending of written

notice concerning (a) any decision to expel or suspend
the enforcement of an expulsion order during a period

of probation, (b) the right to appeal the expulsion to
the county board of education, and (c) the obligation
of the parent to notify a new school district, upon
enrollment, of the pupil's expulsion (§ 48918, former
subd. (i), currently subd. (j); (v) maintenance of a
record of each expulsion, including the cause thereof (§

48918, former subd. (j), currently subd. (k); and (vi) the

recording of expulsion orders and the causes thereof in

the pupil's mandatory interim record (and, upon request,

the forwarding of this record to any school in which the

pupil subsequently enrolls) (§ 48918, former subd. (j),
currently subd. (k)).

In October 1999, the Distiict brought this proceeding for an
administrative writ of mandate challenging the Commission's
decision. The trial court issued a writ commanding the
Commission to render a new decision finding (i) all

costs associated with hearings triggered by compulsory
suspensions and mandatory expulsion recommendations
are reimbursable, and (ii) hearing costs associated with
discretionary expulsions are reimbursable to the limited
*874 extent that required hearing procedures exceed federal

due process mandates. The Commission (defendant) and
the Department of Finance (real party in interest, hereafter
Depattinent) appealed, and the Court of Appeal affirmed the
judgment rendered by the trial court.

II
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A. Costs associated with hearings triggered by compulsory
suspensions and mandatory expulsion recommendations

1. "New program or higher level of service"?

We address first the issue that we asked the parties to brief:
Does Education Code section 48915, former subdivision (b)
(current subds. (c) & (d)), which mandated suspension and an
expulsion recommendation for those students who possess a
firearm at school or at a school activity off school grounds,
and which also required a school board, if it found the charge
proved, either to expel or to "refer" such a student to an
alternative educational program housed at a separate school
site, constitute a "new program or higher level of service"
under article XIII B, section 6 of the state Constitution, and
under Government Code section 17514?

We addressed the meaning of the Constitution's phrase "new
program or higher level of service" in County of Los Angeles
v. State of California (1987) 43 Ca1.3d 46, 233 Cal.Rptr. 38,

729 P.2d 202 (County of Los Angeles). That case concerned
whether local governments are entitled to reimbursement for
costs incurred in complying with legislation that required
local agencies to provide the same increased level of
workers' compensation benefits for their employees as private
individuals or organizations were required to provide for their
employees. We stated:

"Looking at the language of [article XIII B, section 6]
then, it seems clear that by itself the term 'higher level of
service' is meaningless. It must be read in conjunction with
the predecessor phrase 'new program' to give it meaning.
Thus read, it is apparent that the subvention requirement
for increased or higher level of service is directed to state
mandated increases in the services provided by local agencies
in existing 'programs.' But the term 'program' itself is not
defined in article. XIII B. What programs **597 then did
the electorate have in mind when section 6 was adopted?
We conclude that the drafters and the electorate had in
mind the commonly understood meanings of the term
[ (1) ] programs that carry out the governmental function
of providing services to the public, or [ (2) ] laws which,
to implement a state policy, impose unique requirements on
local governments and do not apply generally to all residents

***475 and entities in the state." (County of Los Angeles,
supra, 43 Ca1.3d 46, 56, 233 Cal.Rptr. 38, 729 P.2d 202.)

*875 We continued in County of Los Angeles: "The concern
which prompted the inclusion of section 6 in article XIII B

was the perceived attempt by the state to enact legislation
or adopt administrative orders creating programs to be
administered by local agencies, thereby transferring to those
agencies the fiscal responsibility for providing services which
the state believed should be extended to the public. In their
ballot arguments, the proponents of article XIII B explained
section 6 to the voters: 'Additionally, this measure: (1) Will
not allow the state government to force programs on local
governments without the state paying for them.' (Ballot
Pamp., Proposed Amend. to Cal. Const. with arguments to
voters, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics
added.) In this context the phrase 'to force programs on local
governments' confirms that the intent underlying section 6
was to require reimbursement to local agencies for the costs
involved in carrying out functions peculiar to government,
not for expenses incurred by local agencies as an incidental
impact of laws that apply generally to all state residents and
entities." (County of Los Angeles, supra, 43 Ca1.3d 46, 56-
57, 233 Cal.Rptr. 38, 729 P.2d 202, italics added.)

It was clear in County of Los Angeles, supra, 43 Ca1.3d 46,
233 Cal.Rptr. 38, 729 P.2d202, that the law at issue did
not meet the second test for a "program or higher level of
service"it did not implement a state policy by imposing
unique requirements upon local governments, but instead
applied workers' compensation contribution rules generally to
all employers in the state. Nor, we held, did the law requiring
local agencies to shoulder a general increase in workers'
compensation benefits amount to a reimbursable "program or
higher level of service" under the first test described above.
(Id., at pp. 57-58, 233 Cal.Rptr. 38, 729 P.2d 202.) The law
increased the cost of employing public servants, but it did not

in any tangible manner increase the level of service provided
by those employees to the public.

We reaffirmed and applied the test set out in County of Los
Angeles, supra, 43 Ca1.3d 46, 233 Cal.Rptr. 38, 729 P.2d
202, in Lucia Mar Unified School District v. Honig (1988)
44 Ca1.3d 830, 244 Cal.Rptr. 677, 750 P.2d 318 (Lucia Mar
). The state law at issue in Lucia Mar required local school
districts to pay a portion of the cost of educating pupils in
state schools for the severely handicappedcosts that the
state previously had paid in full.

We determined that the contributions called for under the
law were used to fund a "program" within both definitions
of that term set forth in County of Los Angeles. (Lucia Mar,
supra, 44 Ca1.3d 830, 835, 244 Cal.Rptr. 677, 750 P.2d
318.) We stated: "[T]he education of handicapped children
is clearly a governmental function providing a service to the
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public, and the [state law] imposes requirements on school
districts not imposed on all the states residents. Nor can there
be any doubt that although the schools for the handicapped
have been operated by the state for many years, the program
was new insofar as plaintiffs are *876 concerned, since
at the time [the state law] became effective they were not
required to contribute to the education of students from
their districts at such schools. [ ] ... To hold, under the
circumstances of this case, that a shift in funding of an
existing program from the state to a local entity is not a
new program as to the local agency would, we think, violate
the intent underlying section 6 of article XIII B.... Section
6 was intended to preclude the state from shifting to local
***476 agencies the financial responsibility for providing

public services in view of ... restrictions on the taxing and
spending power of the local entities." (Lucia Mar, supra,
44 Ca1.3d 830, 835-836, 244 Cal.Rptr. 677, 750 P.2d 318;
see also **598 County of San. Diego v. State of California
(1997) 15 Ca1.4th 68, 98, 61 Cal.Rptr.2d 134, 931 P.2d
312 [legislation excluding indigents from MediCal coverage
transferred obligation for such costs from state to counties,
and constituted a reimbursable "new program or higher level

of service"].)

We again applied the alternative tests set forth in County
of Los Angeles, supra, 43 Ca1.3d 46, 233 Cal.Rptr. 38,
729 P.2d 202, in City of Sacramento v. State of California
(1990) 50 Cal.3d 51, 266 Cal.Rptr. 139, 785 P.2d 522 (City
of Sacramento ). In that case we considered whether a
state law implementing federal "incentives" that encouraged
states to extend unemployment insurance coverage to all
public employees constituted a program or higher level
of service under article XIII B, section 6. We concluded
that it did not because, as in County of Los Angeles, (1)
providing unemployment compensation protection to a city's
own employees was not a service to the public; and (2) the
statute did not apply uniquely to local governmentsindeed,
the same requirements previously had been applied to most
employers, and extension of the requirement (by eliminating
a prior exemption for local governments) merely placed local
government employers on the same footing as most private
employers. (City of Sacramento, supra, 50 Ca1.3d at pp. 67-
68, 266 Cal.Rptr. 139, 785 P.2d 522.)

Subsequently, the Court of Appeal in City of Richmond v.
Commission on State Mandates (1998) 64 Cal.App.4th 1190,

75 Ca1.Rptr.2d 754 (City of Richmond ), following County
of Los Angeles, supra, 43 Ca1.3d 46, 233 Cal.Rptr. 38, 729
P.2d 202, and City of Sacramento, supra, 50 Ca1.3d 51, 266
Cal.Rptr. 139, 785 P.2d 522, concluded that requiring local

governments to provide death benefits to local safety officers,
under both the Public Employees Retirement System and the
workers' compensation system, did not constitute a higher
level of service to the public. The Court of Appeal arrived
at that determination even thoughas might also have been
argued in County of Los Angeles and City of Sacramento
such benefits may "generate a higher quality of local safety
officers" and thereby, in a general and indirect sense, provide
the public with a "higher level of service" by its employees.
(City of Richmond, supra, 64 Cal.App.4th 1190, 1195, 75
Cal.Rptr.2d 754.)

Viewed together, these cases (County of Los Angeles, supra,
43 Cal.3d 46, 233 Cal.Rptr. 38, 729 P.2d 202, City of
Sacramento, supra, 50 Ca1.3d 51, 266 Cal.Rptr. 139, 785 P.2d

522, and City of Richmond, *877 supra; 64 Cal.App.4th
1190, 75 Cal.Rptr.2d 754) illustrate the circumstance that
simply because a state law or order may increase the costs
borne by local govermnent in providing services, this does
not necessarily establish that the law or order constitutes
an increased or higher level of the resulting "service to the
public" under article XIII B, section 6, and Government Code

section 17514. 12

12 Indeed, as the court in City of Richmond, supra,
64 Cal.App.4th 1190, 75 Cal.Rptr.2d 754, observed:
"Increasing the cost of providing services cannot be
equated with requiring an increased level of service
under [article XIII B,] section 6.... A higher cost to the
local government for compensating its employees is not

the same as a higher cost of providing [an increased
level of] services to the public." (Id., at p. 1196, 75
Cal.Rptr.2d 754; accord, City of Anaheim v. State of
California (1987) 189 Cal.App.3d 1478, 1484, 235
Cal.Rptr. 101 [temporary increase in PERS benefit to
retired employees, resulting in higher contribution rate

by local government, does not constitute a higher level
of service to the public].)

***477 By contrast, Courts of Appeal have found a
reimbursable "higher level of service" concerning an existing
"program" when a state law or executive order mandates
not merely some change that increases the cost of providing
services, but an increase in the actual level or quality
of governmental services provided. In Carmel Valley Fire
Protection Dist. v. State of California (1987) 190 Ca1.App.3d
521, 537-538, 234 Cal.Rptr. 795 (Carmel Valley ), for
example, an executive order required that county firefighters
be provided with protective clothing and safety equipment.
Because this increased safety equipment apparently was
designed to result in more effective fire protection, the

WestlawNe © 2011 Thomson Reuters. N z..-:?Gild'; to rL Government Works.
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mandate evidently was intended to produce a higher level of
service to the public, thereby satisfying the first alternative
test set out in County of Los Angeles, supra, 43 Ca1.3d 46, 56,

233 Cal.Rptr. 38, 729 P.2d 202. Similarly, in **599 Long
Beach Unified School District v. State of California (1990)
225 Cal.App.3d 155, 173, 275 Cal.Rptr. 449 (Long Beach ),
an executive order required school districts to take specific
steps to measure and address racial segregation in local
public schools. The appellate court held that this constituted a
"higher level of service" to the extent the order's requirements

exceeded federal constitutional and case law requirements
by mandating school districts to undertake defined remedial
actions and measures that were merely advisory under prior
governing law.

1 The District and the Commission assert that the
"mandatory" aspect of Education Code section 48915,
insofar as it compels suspension and mandates an expulsion
recommendation for firearm possession (and thereafter
restricts the board's options to expulsion or referral to an off-
site alternative school), carries out a governmental function
of providing services to the public and hence constitutes an
increased or higher level of service concerning an existing
program under the first alternative test of County of Los
Angeles, supra, 43 Cal.3d 46, 56, 233 Cal.Rptr. 38, 729
P.2d 202. They argue, in essence, that the present matter is
more analogous to the latter cases *878 (Carmel Valley,
supra, 190 Cal.App.3d 521, 234 Cal.Rptr. 795, and Long
Beach, supra, 225 Cal.App.3d 155, 275 Cal.Rptr. 449)-both
of which involved measures designed to increase the level
of governmental service provided to the public-than to the
former cases (County of Los Angeles, supra, 43 Cal.3d 46,
233 Cal.Rptr. 38, 729 P.2d 202, City of Sacramento, supra,
50 Ca1.3d 51, 266 Cal.Rptr. 139, 785 P.2d 522, and City
of Richmond, supra, 64 Cal.App.4th 1190, 75 Cal.Rptr.2d
754)-in which the cost of employment was increased but the
resulting governmental services themselves were not directly
enhanced or increased. As we shall explain, we agree with the
District and the Commission.

The statutory requirements here at issue-immediate
suspension and mandatory recommendation of expulsion for
students who possess a firearm, and the limitation upon the
ensuing options of the school board (expulsion or referral)-
reasonably are viewed as providing a "higher level of service"
to the public under the commonly understood sense of that
term: (i) the requirements are new in comparison with the
preexisting scheme in view of the circumstance that they
did not exist prior to the enactment of Statutes of 1993,
chapters 1255 (Assem. Bill No. 342 (1993-1994 Reg. Sess.)

(Assembly Bill No. 342)) and 1256 (Senate Bill ***478 No.
1198 (1993-1994 Reg. Sess.) (Senate Bill No. 1198)); and
(ii) the requirements were intended to provide an enhanced
service to the public-safer schools for the vast majority
of students (that is, those who are not expelled or referred
to other school sites). In other words, the legislation was
premised upon the idea that by removing p_otentially violent

students from the general school population, the safety of
those students who remain thereby is increased. (See, e.g.,
Stats.1993, ch. 1255, § 4, pp. 7285-7286 ["In order to ensure
public safety on school campuses ... it is necessary that this act
take effect immediately"]; Sen. Com. on Ed. (Apr. 28, 1993),
Analysis of Assem. Bill No. 342, p. 2 [noting legislative
purpose to enhance public safety]; see also Assem. Com.
on Ed. (July 14, 1993), Analysis of Sen. Bill No. 1198, p.
1 [noting legislative, purpose to remove those who possess
firearms from the general school population by increasing the
frequency of expulsion for such conduct].)

In challenging this conclusion, the Depai latent relies upon
County of Los Angeles v. Department of Industrial Relations

(1989) 214 Cal.App.3d 1538, 263 Cal.Rptr. 351 (Department
of Industrial Relations ). In that case, the state enacted
enhanced statewide safety regulations that governed all public
and private elevators, and thereafter the County of Los
Angeles sought reimbursement for the costs of complying
with the new regulations. The Court of Appeal found that the
regulations constituted neither a new program nor a higher
level of service concerning an existing program under either
of the two alternative tests set out in County of Los Angeles,

supra, 43 Ca1.3d 46, 56, 233 Cal.Rptr. 38, 729 P.2d 202. The

court concluded that the elevator regulations did not meet the

first alternative test, because the regulations did not carry out
'a governmental function of providing services to the public;
the court found instead that *879 "[p]roviding elevators
equipped with fire and earthquake * *600 safety features
simply is not a 'government function of providing services
to the public.' " (Department of Industrial Relations, supra,
214 Cal.App.3d at p. 1546, 263 Cal.Rptr. 351.) Moreover, the

court found, the second ("uniqueness") test was not met-the
regulation applied to all elevators, not only those owned or
operated by local governments.

The Department asserts that Department of Industrial
Relations, supra, 214 Cal.App.3d 1538, 263 Cal.Rptr. 351,
is analogous, and argues that the "service" afforded by
mandatory suspensions followed by a required expulsion
recommendation, etc., is "not qualitatively different from
the safety regulations at issue in [Department of Industrial
Relations ]. School districts carrying out such expulsions

© 2011
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are not providing a service to the public...." We disagree.
Providing public schooling clearly constitutes a governmental
function, and enhancing the safety of those who attend such
schools constitutes a service to the public. Moreover, here,
unlike the situation in Department of Industrial Relations,
the law implementing this state policy applies uniquely
to local public schools. We conclude that Department of
Industrial Relations does not conflict with the conclusion that

the mandatory suspension and expulsion recommendation
requirements, together with restrictions placed upon a
district's resolution of such a case, constitute an increased or
higher level of service to the public under the constitutional

provision and the implementing statutes.

Of course, even if, as we have concluded above, a statute
effectuates an increased or higher level of governmental
service to the public concerning an existing program, this
"does not necessarily lead to the conclusion that the program

is a state mandate ***479 under California Constitution,
article XIII B, section 6." (County of Los Angeles v.
Commission on State Mandates (1995) 32 Cal.App.4th 805,
818, 38 Cal.Rptr.2d 304, italics added (County of Los Angeles

II ).) We turn to the question whether the hearing costs at
issue, flowing from compulsory suspensions and mandatory
expulsion recommendations, are mandated by the state.

2. Are the hearing costs state mandated?

As noted above, a compulsory suspension and a mandatory
recommendation of expulsion under Education Code section
48915 in turn trigger a mandatory expulsion hearing. All
parties agree that any such resulting expulsion hearing must
comply with basic federal due process requirements, such
as notice of charges, a right to representation by counsel,
an explanation of the evidence supporting the charges, and
an opportunity to call and cross-examine witnesses and to
present evidence. (See ante, fn. 5.) But as also noted above,
article XIII B, section 6, and the implementing statutes *880

(Gov .Code, § 17500 et seq.), by their terms, provide for
reimbursement only of state-mandated costs, not federally
mandated costs. The Commission and the Department assert
that this circumstance raises the question: Do all or some of

a district's costs in complying with the mandatory expulsion
provision of Education Code section 48915 constitute a
nonreimbursablefederal mandate?

In the absence of the operation of Education Code section
48915's mandatory provision (specifically, compulsory

immediate suspension and a mandatory expulsion

recommendation), a school district would not automatically

incur the due process hearing costs that are mandated by
federal law pursuant to Goss, supra, 419 U.S. 565, 95 S.Ct.
729, 42 L.Ed.2d 725, and related cases, and codified in
Education Code section 48918. Instead, a district would incur

such hearing costs only if a school principal first were to
exercise discretion to recommend expulsion. Accordingly, in
its mandatory aspect, Education Code section 48915 appears
to constitute a state mandate, in that it establishes conditions
under which the state, rather than local officials, has made
the decision requiring a school district to incur the costs of an

expulsion hearing.

The Department and the Commission agree to a point, but
argue that a district's costs incurred in complying with this
state mandate are reimbursable only if, and to the extent
that, hearing procedures set forth in Education Code section
48918 exceed the requirements of federal due process. In
support, they rely upon "601 Government Code section
17556, whichin setting forth circumstances in which the
Commission shall not find costs to be mandated by the
stateprovides that "[t]he commission shall not find costs
mandated by the state, as defined in Section 17514, in any
claim submitted by a local agency or school district, if, after
a hearing, the commission finds that: ... (c) The statute or
executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless
the statute or executive order mandates costs which exceed

the mandate in that federal law or regulation." 13

13 Government Code section 17556 reads in full: "The
commission shall not find costs mandated by the state,

as defined in Section 17514, in any claim submitted by

a local agency or school district, if, after a hearing, the

commission finds that: rig (a) The claim is submitted
by a local agency or school district which requested
legislative authority for that local agency or school
district to implement the program specified in the
statute, and that statute imposes costs upon that local
agency or school district requesting the legislative
authority. A resolution from the governing body or a
letter from a delegated representative of the governing

body of a local agency or school district which requests

authorization for that local agency or school district to

implement a given program shall constitute a request
within the meaning of this paragraph. [1i] (b) The statute

or executive order affirmed for the state that which
had been declared existing law or regulation by action

of the courts. [J] (c) The statute or executive order
implemented a federal law or regulation and resulted
in costs mandated by the federal government, unless
the statute or executive order mandates costs which
exceed the mandate in that federal law or regulation.

qD 2011 Thomson Reuters. No cl ain' i U.S. Government Works.. 10
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(d) The local agency or school district has the
authority to levy service charges, fees, or assessments
sufficient to pay for the mandated program or increased

level of service. [J] (e) The statute or executive order
provides for offsetting savings to local agencies or
school districts which result in no net costs to the
local agencies or school districts, or includes additional

revenue that was specifically-intended to-fundthe costs

of the state mandate in an amount sufficient to fund the

cost of the state mandate. [Ii] (f) The statute or executive

order imposed duties which were expressly included in

a ballot measure approved by the voters in a statewide

election. PO (g) The statute created a new crime or
infraction, eliminated a crime or infraction, or changed

the penalty for a crime or infraction, but only for that
portion of the statute relating directly to the enforcement

of the crime or infraction."

Because it is state law (Education Code section 48915's
mandatory expulsion provision), and not federal due process
law, that requires the District to take steps that in turn
require it to incur hearing costs, it follows, contrary to
the view of the Commission and the Department, that we
cannot characterize any of the hearing costs incurred by the

***480 *881 We agree with the District and the Court
of Appeal below that, as applied to the present case,
it cannot be said that Education Code section 48915's
mandatory expulsion provision "implemented a federal law
or regulation." (Italics added.) Education Code section
48915, at the time relevant here, did not implement any
federal law; as explained below, federal law did not then
mandate an expulsion recommendationor expulsionfor

firearm possession. 14 Moreover, although the Department
argues that in this context Government Code section 17556,
subdivision (c)'s phrase "the statute" should be viewed as
referring not to Education Code section 48915's mandatory
expulsion recommendation requirement, but instead to the
mandatory due process hearing under Education Code section
48918 that is triggered by such an expulsion recommendation,

it still cannot be said that section 48918 itself required the
District to incur any costs. As noted above, Education Code
section 48918 sets out requirements for expulsion hearings
that must be held when a district seeks to expel a student
but neither section 48918 nor federal law requires that
any such expulsion recommendation be made in the first
place, and hence section 48918 does not implement any
federal mandate that school districts hold such hearings and
incur such costs whenever a student is found in possession
of a firearm. Accordingly, we conclude that the so-called
exception to reimbursement described in Government Code
section 17556, subdivision (c), is inapplicable in this context.

14 Subsequent amendments to federal law may alter this
conclusion with regard to future test claims concerning

Education Code section 48915's mandatory expulsion

provisionsee post, 16 Cal.Rptr.3d pages 481-482, 94
P.3d pages 602-603.

District, triggered by the mandatory provision of Education
Code section 48915, as constituting a federal mandate (and
hence being nonreimbursable). We conclude **602 that
under the statutes existing at the time of the test claim in
this case (state legislation in effect through *1'1481 mid-
1994), all such hearing coststhose designed to satisfy the
minimum requirements of federal due process, and those that

may exceed *882 those requirementsare, with respect to
the mandatory expulsion provision of section 48915, state

mandated costs, fully reimbursable by the state. 15

15 In Exhibit No. 1 to its claim, the District presented
the declaration of a San Diego Unified School District

official, estimating that in order to process "350
proposed expulsions" during the period spanning July
1, 1993, to June 30, 1994, the District would incur
approximately $94,200 "in staffing and other costs"
yielding an average estimated cost of approximately
$270 per hearing during the relevant period. It is unclear

from the record how many of these 350 hearings
would be triggered by Education Code section 48915's

mandatory expulsion provision (and constitute state-
mandated costs subject to reimbursement under article

XIII B, section 6), and how many of these 350 hearings

would be triggered by Education Code section 48915's

discretionary provision (and, as explained post, in part
II.B, constitute a nonreimbursable federal mandate).

We note that in the proceedings below, the

Commission did not confine reimbursement only to
those matters as to which the district on its own
initiative would not have sought expulsion in the
absence of the statutory requirement that it seek
expulsionand the Department has not raised that
point in the trial court or on appeal.

Against this conclusion, the Department, in its supplemental
briefing, offers a wholly new theory, not advanced in any of
the proceedings below, in support of its belated claim that all
hearing costs triggered by Education Code section 48915's
mandatory expulsion provision are in fact nonreimbursable
federal mandates, and not, as we have concluded above,
reimbursable state mandates. As we shall explain, we reject
the Depaitment's contention, as applied to the test case here
at issue (involving state statutes in effect through mid-1994).
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The Depai u ent cites 20 United States Code section 7151,
part of the federal No Child Left Behind Act of 2001, which
provides, as relevant here: "Each State receiving Federal
funds under any subchapter of this chapter shall have in effect

a State law requiring local educational agencies to expel from
school for a period of not less than 1 year a student who
is determined to have brought a fireann to a school, or to
have possessed a firearm at a school, under the jurisdiction
of local educational agencies in that State, except that such
State law shall allow the chief administering officer of a local
educational agency to modify such expulsion requirement for
a student on a case-by-case basis if such modification is in

writing., 16

16 "Firearm," as defined in 18 United States Code section

921, includes guns and explosives.

The Department further asserts that more than $2.8 billion in
federal funds under the No Child Left Behind Act are included

"for local use" in the 2003-04 state budget. (Cal. State
Budget, 2003-04, Budget Highlights, p. 4.) The Department
argues that.in light of the requirements set forth in 20 United
States Code section 7151, and the amount of federal program
funds at issue under the No Child Left Behind Act, the
financial consequences to the state and to the school districts
of failing to comply with 20 United States Code section 7151

are such that as a practical matter, *883 Education Code
section 48915's mandatory expulsion provision in reality
constitutes an implementation of federal law, and hence
resulting costs are nonreimbursable except to the extent they
exceed the requirements of federal law. (See Govt.Code, §
17556, subd. (c); see also Kern High School Dist., supra,
30 Cal.4th 727, 749-751, 134 Cal.Rptr.2d 237, 68 P.3d
1203; City of Sacramento, supra, 50 Cal.3d 51, 70-76, 266
Cal.Rptr. 139, 785 P.2d 522.) Moreover, the Department
asserts, to the extent school districts are ***482 compelled
by federal law, through Education COde section 48915's
mandatory expulsion provision, to hold hearings pursuant
to section 48918 in cases of firearm possession on school
grounds, under 20 United States Code section 7164 (defining
prohibited uses of program funds), all costs of such hearings
properly may be paid out of federal program funds, and
hence we should "view the ... provision of program funding
as satisfying, in advance, any reimbursement requirement."
(Kern High School Dist., supra, 30 Ca1.4th 727, 747, 134
Cal.Rptr.2d 237, 68 P.3d 1203.)

* *603 Although the Department asserts that this federal
law and program existed at the time relevant in this matter

(that is, through mid-1994), our review of the statutes and
relevant history suggests otherwise. Title 20 of the United
States Code, section 7151, and the remainder of the No
Child Left Behind Act, became effective on January 8,
2002. The predecessor legislation cited by the Department
-the Gun-Free Schools Act of 1994 (former 20 U.S.C.
§ 8921(a)), although containing a substantially identical

mandatory expulsion provision (id., § 8921(b)(1)) 17-was
not effective until July 1, 1995 (108 Stat. 3518, § 3). In
turn, the predecessor legislation to that Act cited by the
Depaitment, the Elementary and Secondary Education Act
of 1965 (former 20 U.S.C. § 6301 et seq.)-as it existed
at the time relevant here (July 1, 1993, through June 30,
1994)-contained no such mandatory expulsion provision.
Accordingly, it appears that despite the Department's late
discovery of 20 United States Code section 7151, at the
time relevant here (regarding legislation in effect through
mid-1994), neither 20 United States Code section 7151,
nor either of its predecessors, compelled states to enact
a law such as Education Code section 48915's mandatory
expulsion provision. Therefore, we reject the Department's
assertion that, during the time period at issue in this
case, Education Code section 48915's mandatory expulsion
provision constituted an implementation of a federal, rather
than a state, mandate.

17 The prior law stated: "Except as provided in paragraph

(3), each State receiving Federal funds under this
chapter shall have in effect a State law requiring local
educational agencies to expel from school for a period

of not less than one year a student who is determined to

have brought a weapon to a school under the jurisdiction

of local educational agencies in that State, except that

such State law shall allow the chief administering
officer' of such local educational agency to modify such

expulsion requirement for a student on a case-by-case

basis." (Pub.L. No. 103-382, § 14601(b)(1) (Oct. 20,
1994) 108 Stat. 3518)

Although we conclude that all hearing costs triggered
by Education Code section 48915's mandatory expulsion
provision constitute reimbursable state-mandated expenses
under the statutes as they existed during the period *884
covered by the District's present test claim, we do not
foreclose the possibility that 20 United States Code section
7151 or its predecessor, 20 United States Code section 8921,

may lead to a different conclusion when applied to versions
of Education Code section 48915 effective in years 1995 and

thereafter. Indeed, we note that at least one subsequent test

2011 Thomson , tors. ii claim to ohgir 9. Government Works. 4
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claim that has been filed with the Commission may raise the

federal statutory issue advanced by the Depaatment. 18

18 See Pupil Expulsions II (4th Amendment), CSM No.
01TC-18 (filed June 3, 2002). This claim, filed by the
San Juan Unified School District, asserts reimbursable

state mandates with respect to, among numerous other
statutes, Education Code section 48915, as amended
effective in 2002.

B. Costs associated with hearings triggered
by discretionary expulsion recommendations

governing boards to expel pupils from school for
inappropriate behaviors has been in existence since
before 1975. The behaviors defined as inappropriate
under current law, subdivisions (a) though (/ ) of
section 48900, 48900.2, and 48900.3, meet prior laws'
definitions of 'good cause' and 'misconduct' as reasons
for expulsion." (Italics deleted.)

2 We next consider whether reimbursement is required
for the costs associated ***483 with hearings triggered
under discretionary expulsion provisions. Again, we address
first the issue that we asked the parties to brief: Does the
discretionary expulsion provision of Education Code section
48915 (former subd. (c), thereafter subd. (d), currently subd.
(e)), which, as noted above, recognized that a principal
possesses discretion to recommend that a student be expelled
for specified conduct other than firearm possession (conduct
such as damaging or stealing property, using or selling illicit
drugs, possessing tobacco or drug paraphernalia, etc.), and
further specified that the school district governing board
"may" order a student expelled upon finding that the student,
while at school or at a school activity off school grounds,
engaged in such conduct, constitute a "new program or higher
level of service" under article XIII B, section 6 of the state
Constitution, and under Government Code section 17514?

We answer this question in the negative. The discretionary
expulsion provision of Education Code section 48915 does
not constitute a "new" program or higher level of service,
because provisions recognizing discretion to suspend or
expel were set forth in statutes predating 1975. (See
Educ.Code, former **604 § 10601, Stats.1959, ch. 2, §
3, p. 860 [providing that a student may be suspended for
good cause]; id., former § 10602 (Stats.1970, ch. 102, §
102, p. 159 (defining "good cause"); id, former section
10601.6 (Stats.1972, ch. 164, § 2, p. 384 (further defining

"good cause").))) 19 Accordingly, the discretionary expulsion
provision of Education Code section 48915 is not a "new"
program under article XIII B, section 6, and the implementing
statutes, *885 nor does it reflect a higher level of service
related to an existing program. (County of Los Angeles, supra,

43 Ca1.3d 46, 56, 233 Cal.Rptr. 38, 729 P.2d 202.)

19 As the Commission observed in its Corrected Statement

of Decision in this matter: "The authorization for

The District maintains, nevertheless, that once it elects to
pursue expulsion, it is obligated to abide by the procedural
hearing requirements of Education Code section 48918 and
accordingly is mandated by that section to incur costs
associated with such compliance. The District asserts that in
this respect, section 48918 constitutes a "new program or
higher level of service" related to an existing program under
article XIII B, section 6 and under Government Code section

17514. We shall assume for analysis that this is so. 20

20 The requirements of Education Code section 48918
would appear to be "new" for purposes of the
reimbursement provisions, in that they did not exist
prior to 1975 and were enacted in that year and
subsequently. (See ante, fn. 2.) The requirements
also would appear to meet both alternative tests set
forth in County of Los Angeles, supra, 43 Ca1.3d
46, 56, 233 Cal.Rptr. 38, 729 P.2d 202that is, by
implementing procedures that direct and guide the
process of expulsion from public school, the statute
appears to carry out a governmental function of
providing services to public school students who face
expulsion; or, it would seem, section 48918 constitutes

a law that, to implement state policy, imposes unique
requirements on local governments.

The District recognizes, of course, that under Government
Code, section 17556, subdivision (c), it is not entitled to
reimbursement to the extent Education Code section 48918
merely implements federal due process law, but the District
argues that it has a right to reimbursement for its costs
of complying with section 48918 to ***484 the extent
those costs are attributable to hearing procedures that exceed
federal due process requirements. (See Govt.Code, § 17556,
subd. (c).) The District asserts that its costs in complying
with various notice, right of inspection, and recording
requirements (see ante, fn. 11) fall into this category and are
reimbursable.

The Department and the Commission argue in response
that any right to reimbursement for hearing costs triggered
by discretionary expulsionseven costs limited to those
procedures that assertedly exceed federal due process hearing

1
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requirements-is foreclosed by virtue of the circumstance
that when a school pursues a discretionary expulsion, it is not
acting under compulsion of any law but instead is exercising
a choice. In support, the Department and the Commission
rely upon Kern High School Dist., supra, 30 Cal.4th 727, 134

Cal.Rptr.2d 237, 68 P.3d 1203, and City of Merced v. State
of California (1984) 153 Cal.App.3d 777, 200 Cal.Rptr. 642
(City of Merced ).

In Kern High School Dist., supra, 30 Ca1.4th 727, 134
Cal.Rptr.2d 237, 68 P.3d 1203, school districts asserted
that costs incurred in complying with statutory notice and
agenda requirements for committee meetings concerning
various state and federally funded educational programs
constituted a reimbursable state mandate, because once
*886 school districts elected to participate in the underlying

state and federal programs, the districts had no option but to
hold program-related committee meetings and abide by the
challenged notice and agenda requirements. (Id., at p. 742,
134 Cal.Rptr.2d 237, 68 P.3d 1203.) We rejected the school
districts' position, reasoning in part that because the districts'
participation in the underlying programs was voluntary, the
notice and agenda costs incurred as a result of that voluntary
participation were not the product of legal compulsion and
did not constitute a reimbursable state mandate on that basis.

**605 (Id., at p. 745, 134 Cal.Rptr.2d 237, 68 P.3d 1203.) 21

21 We also proceeded to hold that in any event, because
the school districts were free to use program funds to
pay for the challenged increased costs, the districts had,

in practical effect, already been given funds by the
Legislature to cover the challenged costs. (Kern High

School Dist., supra, 30 Ca1.4th at pp. 748-754, 134
Ca1.Rptr.2d 237, 68 P.3d 1203.)

In reaching that conclusion in Kern High School Dist., supra,
30 Cal.4th 727, 134 Cal.Rptr.2d 237, 68 P.3d 1203, we
discussed City of Merced, supra, 153 Cal.App.3d 777, 200
Cal.Rptr. 642. In that case, the city wished either to purchase

or to condemn, pursuant to its eminent domain authority,
certain privately owned real property. The city elected to
proceed by eminent domain, under which it was required
by then recent legislation (Code Civ. Proc., § 1263.510)
to compensate the property owner for loss of "business
goodwill." The city so compensated the property owner and
then sought reimbursement from the state, arguing that the
new statutory requirement that it compensate for business
goodwill amounted to a reimbursable state mandate. (City of
Merced, supra, 153 Cal.App.3d at p. 780, 200 Cal.Rptr. 642.)

The Court of Appeal concluded that the city's increased costs

flowing from its election to condemn the property did not
constitute a reimbursable state mandate. (Id., at pp. 781-783,

200 Cal.Rptr. 642.) The court reasoned: "[W]hether a city
or county decides to exercise eminent domain is, essentially,
an option of the city or county, rather than a mandate of the
state. The fundamental concept is that the city or county is not

required to exercise eminent domain. If however, the power
of eminent domain is ***485 exercised, then the city will be
required to pay for loss of goodwill. Thus, payment for loss
of goodwill is not a state-mandated cost." (Id., at p. 783, 200

Cal.Rptr. 642, italics added.)

Summarizing this aspect of City of Merced, supra, 153
Cal.App.3d 777, 200 Cal.Rptr. 642, in Kern High School
Dist., supra, 30 Ca1.4th 727, 134 Cal.Rptr.2d 237, 68 P.3d
1203, we stated: "[T]he core point articulated by the court
in City of Merced is that activities undertaken at the option
or discretion of a local government entity (that is, actions
undertaken without any legal compulsion or threat of penalty

for nonparticipation) do not trigger a state mandate and hence
do not require reimbursement of funds-even if the local
entity is obliged to incur costs as a result of its discretionary
decision to participate in a particular program or practice."
(Kern High School Dist., at p. 742, 134 Cal.Rptr.2d 237, 68
P.3d 1203, italics added.)

The Department and the Commission argue that in the present

case the District, like the claimants in Kern High School
Dist., errs by focusing upon *887 the final result-a school
district's legal obligation to comply with statutory hearing
procedures-rather than focusing upon whether the school
district has been compelled to put itself in the position in
which such a hearing (with resulting costs) is required.

The District and amici curiae on its behalf (consistently with
the opinion of the Court of Appeal below) argue that the
holding, of City of Merced; supra, 153 Cal.App.3d 777, 200
Cal.Rptr. 642, should not be extended to apply to situations
beyond the context presented in that case and in Kern
High School Dist., supra, 30 Cal.4th 727, 134 Cal.Rptr.2d
237, 68 P.3d 1203. The District and amici curiae note that
although any particular expulsion recommendation may be
discretionary, as a practical matter it is inevitable that some
school expulsions will occur in the administration of any

public school program. 22

22 Indeed, the Court of Appeal below suggested that the

present case is distinguishable from City of Merced,
supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, in
light of article I, section 28, subdivision (c), of the
state Constitution. That constitutional subdivision, part

Next' 1 Thomson No claim original U.S, Government Works,
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of Proposition 8 (known as the Victims' Bill of
Rights initiative, adopted by the voters at the Primary
Election in June 1982), states: "All students and
staff of public primary, elementary, junior high and
senior high schools have the inalienable right to attend

campuses which are safe, secure and peaceful." The
Court of Appeal below concluded: "In light of a school

district's constitutional obligation to provide a safe
educational environment ..., the incurring of [hearing]
costs [under Education Code section 48918] cannot
properly be viewed as a nonreimbursable 'downstream'

consequence of a decision to [seek to] expel a student
under [Education Code section 48915's discretionary
provision] for damaging or stealing school or private
property, using or selling illicit drugs, receiving
stolen property, engaging in sexual harassment or
hate violence, or committing other specified acts of
misconduct ... that warrant such expulsion."

Building upon this theme, amicus curiae on behalf of

the District, California School Boards Association,
argues that based upon article I, section 28,

subdivision (c), of the state Constitution, together
with Education Code section 48200 et seq. and
article IX, section 5 of the state Constitution

(establishing and implementing a right of public
education), no expulsion recommendation is "truly
discretionary." Indeed, amicus curiae argues, school
districts may not, "either as a matter of law or
policy, realistically choose to [forgo] expelling [a]
student [who commits one of the acts, other than
firearm possession, referenced in Education Code
section 48915's discretionary provision], because
doing so would fail to meet that school district's legal

obligations to provide a safe, secure and peaceful
learning environment for the other students."

**606 Upon reflection, we agree with the District and amici
curiae that there is reason to question an extension of the
holding of City of Merced so as to preclude reimbursement
***486 under *888 article XIII B, section 6 of the state

Constitution and Government Code section 17514, whenever
an entity makes an initial discretionary decision that in turn
triggers mandated costs. Indeed, it would appear that under a
strict application of the language in City of Merced, public
entities would be denied reimbursement for state-mandated
costs in apparent contravention of the intent underlying article
XIII B, section 6 of the state Constitution and Government

Code section 17514 23 and contrary to past decisions in
which it has been established that reimbursement was in
fact proper. For example, as explained above, in Carmel
Valley, supra, 190 Cal.App.3d 521, 234 Cal.Rptr. 795, an

2C1

executive order requiring that county firefighters be provided
with protective clothing and safety equipment was found
to create a reimbursable state mandate for the added costs
of such clothing and equipment. (Id., at pp. 537-538, 234
Cal.Rptr. 795.) The court in Carmel Valley apparently did not

contemplate that reimbursement would be foreclosed in that
setting merely because a locaLagency possessed_ discretion

concerning how many firefighters it would employand
hence, in that sense, could control or perhaps even avoid
the extra costs to which it would be subjected. Yet, under a
strict application of the rule gleaned from City of Merced,
supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs
would not be reimbursable for the simple reason that the local
agency's decision to employ firefighters involves an exercise
of discretion concerning, for example, how many firefighters

are needed to be employed, etc. We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature
that adopted Government Code section 17514, intended that
result, and hence we are reluctant to endorse, in this case, an
application of the rule of City of Merced that might lead to
such a result.

23 As we observed in Kern High School Dist., supra, 30
Ca1.4th 727, 751-752, 134 Cal.Rptr.2d 237, 68 P.3d
1203, "article XIII B, section 6's 'purpose is to preclude

the state from shifting financial responsibility for
carrying out governmental functions to local agencies,

which are "ill equipped" to assume increased financial
responsibilities.' "

In any event, we have determined that we need not address
in this case the problems posed by such an application of
the rule articulated in City of Merced, because this aspect of
the present case can be resolved on an alternative basis. As
we shall explain, we conclude, regarding the reimbursement
claim that we face presently, that all hearing procedures
set forth in Education Code section 48918 properly should
be considered to have been adopted to implement a federal
due process mandate, and hence that all such hearing costs
are nonreimbursable under article XIII B, section 6, and
Government Code section 17557, subdivision (c).

In this regard, we find the decision in County of Los
Angeles II, supra, 32 Cal.App.4th 805, 38 Cal.Rptr.2d 304,
to be instructive. That case concerned Penal Code section
987.9, which requires counties to provide indigent criminal
defendants with defense funds for ancillary investigation
services related to capital trials and certain other trials, and
further provides related procedural protectionsnamely, the
confidentiality of a request for funds, the right to have the
request ruled upon by a judge other than the trial judge,
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and the right to an in camera hearing on the request. The
county in that case asserted that funds expended under
the statute constituted reimbursable * *607 state mandates.
The Court of Appeal disagreed, finding instead that the
Penal Code section merely implements the requirements
of federal constitutional law, and that "even in the *889
absence of ***487 [Penal Code] section 987.9, ... counties
would be responsible for providing ancillary services under
the constitutional guarantees of due process ... and under
the Sixth Amendment...." (32 Cal.App.4th at p. 815, 38
Cal.Rptr.2d 304.) Moreover, the Court of Appeal concluded,
the procedural protections that the Legislature had built into
the statuterequirements of confidentiality of a request for
funds, the right to have the request ruled upon by a judge
other than the trial judge, and the right to an in camera
hearing on the requestwere merely incidental to the federal
rights codified by the statute, and their "financial impact"
was de minimis. (Id., at p. 817, fn. 7, 38 Cal.Rptr.2d 304.)
Accordingly, the Court of Appeal concluded, the Penal
Code section, in its entiretythat is, even those incidental
aspects of the statute that articulated specific procedures, not
expressly set forth in federal law, for the filing and resolution

of requests for fluidsconstituted an implementation of
federal law, and hence those costs were nonreimbursable
under article XIII B, section 6.

We conclude that the same reasoning applies in the present
setting, concerning the District's request for reimbursement
for procedural hearing costs triggered by its discretionary
decision to seek expulsion. As in County ofLos Angeles II,

supra, 32 Cal.App.4th 805, 38 Cal.Rptr.2d 304, the initial
discretionary decision (in the former case, to file charges and
prosecute a crime; in the present case, to seek expulsion) in
turn triggers a federal constitutional mandate (in the former
case, to provide ancillary defense services; in the present
case, to provide an expulsion hearing). In both circumstances,

the Legislature, in adopting specific statutory procedures
to comply with the general federal mandate, reasonably
articulated various incidental procedural protections. These
protections are designed to make the underlying federal right

enforceable and to set forth procedural details that were
not expressly articulated in the case law establishing the
respective rights; viewed singly or cumulatively, they did
not significantly increase the cost of compliance with the
federal mandate. The Court of Appeal in County of Los
Angeles II concluded that, for purposes of ruling upon a claim

for reimbursement, such incidental procedural requirements,
producing at most de minimis added cost, should be viewed as

part and parcel of the underlying federal mandate, and hence

nonreimbursable under Government Code, section 17556,
subdivision (c). We reach the same conclusion here.

Indeed, to proceed otherwise in the context of a
reimbursement claim would produce impractical and

detrimental consequences. The present case demonstrates the

point. The record reveals that in the extended proceedings
before the Commission, the parties spent numerous hours
producing voluminous pages of analysis directed toward
determining whether various provisions of Education Code
section 48918 exceeded federal due process requirements.
That task below was complicated by the circumstance
that this area of federal due process law is not well
developed. The Commission, which is not a judicial body,
did as best it could and concluded that in certain *890

respects the various provisions (as observed ante, footnote
11, predominantly concerning notice, right of inspection,
and recording requirements) "exceeded" the requirements of

federal due process.

Even for an appellate court, it would be difficult and
problematic in this setting to categorize the various notice,
right of inspection, and recording requirements here at issue
as falling either within or without the general federal due
process mandate. The difficulty results not only from the
circumstance that, as noted, the case law ***488 in the area
of due process procedures concerning expulsion matters is
relatively undeveloped, but also from the circumstance that
when such an issue is raised in an action for reimbursement, as

opposed to its being raised in litigation challenging an actual
expulsion on the ground of allegedly inadequate hearing
procedures, the issue inevitably is presented in the abstract,
without any factual context that might help frame the legal
issue. In such circumstances, courts areand should be

**608 wary of venturing pronouncements (especially
concerning matters of constitutional law).

In light of these considerations, we agree with the conclusion
reached by the Court of Appeal in County of Los Angeles II,
supra, 32 Cal.App.4th 805, 38 Cal.Rptr.2d 304: for purposes
of ruling upon a request for reimbursement, challenged
state rules or procedures that are intended to implement an
applicable federal lawand whose costs are, in context,
de minimisshould be treated as part and parcel of the
underlying federal mandate.

Applying that approach to the case now before us, we
conclude there can be no doubt that the assertedly "excessive
due process" aspects of Education Code section 48918 for
which the District seeks reimbursement in connection with

"VistlawNext © 2011 Aairn U.S. Government Works.
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San Diego Unified School Dist. v. Commission On State Mandates, 33 Cal.4th 859 (2004)

94 P.3d 589, 16 Cal.Rptr.3d 466, 190 Ed. Law Rep. 636, 04 Cal. Daily Op. Serv. 6945...

hearings triggered by discretionary expulsions (see ante,
footnote 11primarily, as noted, various notice, right of
inspection, and recording rules) fall within the category of
matters that are merely incidental to the underlying federal
mandate, and that produce at most a de minimis cost.
Accordingly, for purposes of the District's reimbursement
claim, all hearing costs_incurred_under Fducation Code
section 48918, triggered by the District's exercise of
discretion to seek expulsion, should be treated as having been
incurred pursuant to a mandate of federal law, and hence
all such costs are nonreimbursable under Government Code

section 17556, subdivision (c). 24

24 We do not foreclose the possibility that a

local government might, under appropriate facts,

demonstrate that a state law, though codifying
federal requirements in part, also imposes more than
"incidental" or "de minimis" expenses in excess of
those demanded by federal law, and thus gives rise to a

reimbursable state mandate to that extent.

*891 III

The judgment of the Court of Appeal is affirmed insofar as it
provides for full reimbursement of all costs related to hearings
triggered by the mandatory expulsion provision of Education
Code section 48915. The judgment of_the Court_ofAppeaLis

reversed insofar as it provides for reimbursement of any costs

related to hearings triggered by the discretionary Provision of
section 48915. All parties shall bear their own costs on appeal.

WE CONCUR: KENNARD, BAXTER, WERDEGAR,
CHIN, BROWN, and MORENO, JJ.

Parallel Citations

33 Ca1.4th 859, 94 P.3d 589, 190 Ed. Law Rep. 636, 04 Cal.
Daily Op. Serv. 6945, 2004 Daily Journal D.A.R. 9404

End of Document © 2011 Thomson Reuters. No claim to origin £ S. n forks.
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Water Quality Control Plan Report

SANTA CLARA RIVER BASIN VIA)

STATE WATER RESOURCES CONTROL BOARD

REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION (41
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TABLE 4-2

WATER QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Objective (mg/1)

Area

Rincon Creek Hydro Unit /
Ventura River Hydro Unit

Ojai Subunit

Upper Ojai Subarea

TDS Sulfate Chloride Boron

None Specified

West of Sulphur Mountain
Road

1,000 300 200 1'East of Sulphur. Mountain
Road

.700 50 100 1

.Ojai Subarea 122/

West of San Antonio-Senior
Canyon Creeks 1,000 300 200 0.5East of San Antonio-Senior
Canyon Creeks 600 200 50 0.5

Upper Ventura River Subunit

San Antonio Creek Area 1,000 300 100 1
Remainder of groundwater basin 800 300 100 0.5

Lower Ventura River Subunit a/ None Specified
Santa Clara-Calleguas Hydro Unit

Upper Santa Clara Subunit

Acton Subarea
600 150 100 1.0

Eastern Subarea

Above Bouquet Canyon 12/ 800 150 150 1.0Above. Castaic Creek to 2/
Bouquet Canyon '900 300 150 1.0'South Fork of Santa Clara
River Area

1,300 800 100 0.5Placenta Canyon Area 700 150 100 0.5Castaic Creek to Blue Cut 1/ 1,500. 700 150 1.0
Bouquet Subarea

400 50 30 0.5
Mint Canyon Subarea

700 150 100- 0.5

1-4-17
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TABLE 4-2 (Continued)

WATER QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Area

Objective (mg/1)

TDS Sulfate Chloride Boron

Sierra Pelona Subarea

Piru Subunit

Piru Subarea

East of Piru Creek a

West of Piru Creek /

Upper Piru Subarea

600

2,500
1,200

1,100

100

1,200
600

400

100

200
100.

2"

0.5

1.5
1.5

2

Hungry Valley Subarea 500 150 50 1.0

Stauffer Subarea
1,000 400 100 2.0

Sespe Subunit

Fillmore Subarea

Pole Creek Fan underlying
City of Fillmore 2,000 800 100 1.0

South Side of Santa Clara

River
2,000 800 100 1.5

Remainder of groundwater
basin

1,200 600 100 1.0

Sespe Subarea
900 350 30 2.0

Santa Paula Subunit

Santa Paula Subarea

Easterly of Peck Road 1,200 600 100 1.0

Westerly of Wells Road and

Los Angeles Ave.
1,000 400 100 1.0

Remainder of groundwater
basin

2,000 800 200 1.5

Sisar Subarea
700 250 100 6.5

Oxnard Plain Subunit

Oxnard Subarea

Oxnard Forebay 1,200 600 150 1.5

Deep Aquifers underlying
pressure area 1,200 600 150 1,5

Semiperched Aquifer /
None Specified
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TABLE 4-2 (Continued)

WATER QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Area

Objective (mg/1)

TDS Sulfate Chloride Boron

Pleasant Valley Subarea

Deep Aquifers
Shallow Aquifer h/

1,200

1,200

600 150

600 150
None Specified

1.5

1.5

Calleguas-Conejo Subunit

West Las Posas Subarea 900 350 150 1.0

East Las Posas Subarea

Isolated basin vicinity of
Grimes Canyon Road and
Broadway Road 250 30 30 0.2

Westerly of Grimes Canyon
Road and Hitch Blvd. 700 300 100 0.5

Easterly of Grimes Canyon
Road and Hitch Blvd. 2,500 1 200 400 3.0

Remainder of area 1,000 400 150 1.0

Arroyo Santa Rosa Subarea 700 150 150 1.0

Conejo Valley Subarea 800 250 150 1.0

Tierra RejadaValley Subarea 700 250 100 0.5

Gillibrand Subarea 900 350 50 1.0

Simi Valley SUbarea

Deep Aquifers 800 300 150 1.0

Shallow Aquifer 12/ None Specified

Thousand Oaks Subarea 1,400 700 150 1.0

a/ Shallow alluvial aquifer is of very poor quality and not used. Water

quality in shallow aquifer shall be maintained existing levels in

accordance with the non-degradation" policy. This is to be accom-

plished on case-by-case basis as part of the requirements imposed upon

dischargers to the shallow aquifer. Deeper San Pedro aquifers recharged

from Oxnard Forebay and consequently its quality is dependent on the

quality of replenishment water in Oxnard Forebay. Objective for deeper

San Pedro Aquifers identical to that for deeper aquifers beneath the

Oxnard pressure area.

1-4-19
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b/ Excludes aquifer in Bouquet Canyon and tributaries.

c/ Includes aquifer in Bouquet Canyon and tributaries but excludes aquiferin Castaic Creek and the South Fork of Santa Clara River and tributaries.

d/ Includes aquifer in Castaic Creek and tributaries.

e/ Includes aquifer in Piru Creek and tributaries.

f/ Excludes aquifer in Piru Creek and tributaries.

2/ Semi-perched aquifer is of very poor quality and not used for domestic,agricultural, or industrial water supply in any significant quantity.Water quality in shallow aquifer shall be maintained existing levels in
accordance with the "non-degradation" policy. This is to be accomplished
on case-by-case basis as part of the requirements imposed upon dischargersto the shallow aquifer.

h/ Shallow aquifers are of very poor quality and not used for domestic, agri-
cultural, or industrial water supply in any significant quantity. Waterquality in shallow aquifer shall be maintained existing, levels, in accord-ance with the "non-degradation" policy. This is to be accomplished on a
case-by-case basis as part of the requirements imposed upon dischargersto the shallow aquifer.
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41,1t4SOURCES AGENCY

A. REGIONAL WATER QUALITY CONTROL i3CARD
,c1ES REGION
sgOADWAY, SLIM 4027

ELES. CALIFORNEA F0012

620-4460

February 6, 197

TO: Interested Persons

public Hearing for the Adoption of Revisions to the
Water Quality Control Plan - Basin 4A

Gentlemen:

Reference Lis made to our letter dated February 3, 1978, which
transmitted tentative revisions' to the Water Quality Control Planfor the Santa Clara River Basin (4A).

Enclosed are revised pages, 00036 and 00043 of the originally
transmitted material; a note has been added to each page.

If you have, any questions please call us.

Very truly yurs,

YMOD M, HERTEL
Execute Officer
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

January 27, 1997
Resolution No. 97-02

Amendment to the Water Quality Control Plan to incorporate a
Policy for Addressing Levels of Chloride in Discharges of Wastewaters

Attachment 1 .

CM C.

WHEREAS, the California Regional Water Quality Control Board, Los Angeles Region finds that

1. in 1975, the Regional Board established water quality objectives for chloride in most of the
Region's waterbodies based on background concentrations of chloride, in accordance with the
Statement of Policy with Respect to Maintaining High Quality Water in California (State Board
Resolution No. 68-16, commonly known as the State Antidegradation Policy) and the federal
Antidegradation Policy (as set forth in, 40 CFR 131.12). Water quality objectives are the basis
for limits in Waste Discharge Requirements that are prescribed by the Regional Board.

2. When water quality objectives for chloride were set in accordance with the State
Antidegradation Policy and the federal Antidegradation Policy, the Regional Board assumed
that chloride concentrations in imported waters would remain relatively low. Since 1975,
however, chloride concentrations in supply waters imported into the Region have been
increasing. During the late 1980s, drought in watersheds that are sources of imported supply
waters made it difficult for many dischargers ih the Los Angeles Region to comply with water
quality limits for chloride.

3. In addition to relatively high chloride levels in supply waters, chloride levels in wastewaters in
the Region can, be affected by salt loading that occurs during beneficial use and treatment of

supply waters and wastewaters. In some areas of the Region, a significant amount of loading
may occur from the use of water softeners_

4. In 1990, the Regional Board adopted Resolution No. 90-04: Effects of Drought-Induced Water
Supply Changes and Water Conservation Measures on Compliance with Waste Discharge
Requirements within the Los Angeles Region. This resolution, commonly referred to as the
Drought Policy, was' intended to provide short-term and temporary relief to dischargers who
were unable to comply with limits for chloride due to the effects of drought on chloride levels in
supply waters imported into the Region.

For those dischargers who applied for relief under the Drought Policy, the Regional Board
temporarily reset limits on concentrations of chloride at the lesser of. (i) 250 mg/L, or (ii) the
chloride concentrations in supply waters plus 85 mg/L. An important condition of this relief was
that dischargers demonstrate that high chloride concentrations in their discharges of
wastewaters are due to increased salinity levels in supply waters imported into their service
areas. Several dischargers provided data that confirm that supply waters imported into the
Region are the cause of excee.dances.of chloride limits in discharges of wastewaters.
However, many other dischargers have not yet adequately assessed the source(s) of relatively
high levels of chloride in wastewaters and the extent to which exceedances are due to factors
such as chloride in supply waters and/or significant chloride loading during beneficial use and
treatment of supply waters and wastewaters.

November 15, 1996
Revised January 10. 1997
Revised January 14. 1997
Revised January 27, 1997
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Resolution No. 97-02
Page Two

5. The drought ended before the Drought Policy was due to expire in 1993. However, because
water supply reservoirs still had high chloride concentrations in 1993 and because water
suppliers estimated that it would take 12 to 18 months for complete replenishment of imported
waters in reservoirs, the Regional 'Board renewed the Drought Policy in June 1993 and again
in February 1995. The Drought Policy currently is due to expire on the earlier of February 27,
1997 or at that point in time when it has been determined that chloride levels in water supplies
imported into the Region have returned to pre-drought conditions.

6. Chloride levels in supply waters imported into the Region and in reservoirs are no longer
impacted by drought However, chloride levels in supply waters imported into the Region are
generally higher than they were before drought conditions in the late 1980. The higher levels
of chloride in imported waters appear to be the result of intensifying demands for and
utilization of water resources in watersheds that are the sources of supply waters. In addition,
future droughts may affect leveis of chloride in supply waters imported into the Region.

7. The Regional Board recognizes the shortage of water in the Region and the need to cor.rve
supplies of fresh water for protection of beneficial uses. Accordingly, the Regional Board
supports water reclamation, as described in State Board Resolution No 77-01: Policy with
Respect to Water Reclamation in California. However, achievements in water conservation
and reclamation can increase levels of chloride and other ionic constituents in reclaimed
waters and wastewaters that are ultimately discharged to waterbodies in the Region.

8. In order to develop a long-term solution to the chloride compliance problems stemming from
elevated levels of chloride in supply waters imported into the Region, the Regional Board has
been working with a group of technical advisors, formerly know as the Chloride Subcommittee
of the Surface Water Technical Review Committee. This group of technical advisors
represents a variety of interests, including: water supply, reclamation, and wastewater
manaaement; environmental protection; and water softener industry interests. The group
concurs with:

(a) an approach to permanently reset water quality objectives for chloride in certain
surface waters, using levels of chloride in water supply plus a chloride loading factor.

(b) a need to assess long-term loading trends for chloride and other saline constituents.

Furthermore, due to concerns expressed about the potential for future adverse impacts to
agricultural resources in Ventura County, the Regional Board proposes to work with a local
group of agencies, municipalities, representatives of the agricultural community, and other
interested parties in order to clarify chloride objectives needed to protect waters used for
irrigation in the Santa Clara River. and Calleguas Creek watersheds. In addition, this local
group concurs with the need to undertake assessments of significant sources of chloride
loading andcontingent upon resultsidentify methods that could control chloride loading and
the costs and effectiveness of the various loading control methods.
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Resolution No. 97-02
Page Three

g. The Secretary of Resources has certified the basin planning process exempt from certainrequirements under the California Environmental Quality Act (CEQA), including preparation aninitial study, a negative declaration and environmental impact report (Title 14, California Codeof Regulations, Section 15251). As per this certification, an amendment to the Basin Plan isconsidered 'functionally equivalent' to an initial study, negative declaration, and environmentalimpact report.

Any regulatory program of the Regional Board certified as functionally equivalent, however,must satisfy the dOcumentation requirements of Title 23, California Code of Regulations,
Section 377(a), which requires an environmental checklist with a description of the proposed
activity, and a determination with respect to significant environmental impacts. On November15, 1996, the Regional Board distributed information regarding a proposed amendment to thetBasin Plan to incorporate a Policy for Addressing.Levels of Chloride in Discharges of
Wastewaters (Chloride Policy). This information included an environmental checklist, adescription of the proposed amendment to the Basin Plan, and a determination that the
proposed amendment could not have a significant effect on the environment.

10. The public has had reasonable opportunity to participate in review of the amendment to theBasin Plan. Efforts to solicit public review and comment include: public notification, more than45 days preceding Board action; public workshops, held on. December 2, 1996, December 3,1995, and January 6, 1997; responses from the Regional Board to oral and written comments
received from the public, and a public hearing held on January 27, 1997.

11. In amending the Basin Plan, the Regional Board considered factors set forth in section 13241
of the Porter-Cologne Water Quality Control Act (California Water Code, Division 1 Chapter 2,Article 3, et seq., plus others).

12. The amendment is consistent with the State Antidegradation Policy (State Board Resolution
No. 68-16), in that the changes to water quality objectives (i) consider maximum benefits to the
people of the state, (ii) will not unreasonably affect present and anticipated beneficial use of
waters, and (iii) will not result in water quality less than that prescribed in policies. Likewise,the amendment is consistent with the federal Antidegradation Policy (40 CFR 131.12).

13. Revision of water quality objectives for chloride is subject to approval by the State Water
Resources Control Board, the State Office of Administrative Law, and the US Environmental
Protection Agency.
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Resolution No. 97-02
Page Four

THEREFORE, BE IT RESOLVED THAT:

1. Water quality objectives for chloride for certain surface waters will be revised as specified
below.

Waterbody New Objective

Los Angeles Riverbetween Sepulveda Flood Control Basin and Figueroa Street
(including Burbank Western Channel only)

190 mg/L

Los Angeles Riverbetween Figueroa Street and estuary (including Rio Hondo
below Santa Ana Freeway only)

190 mg/L

Rio Hondobetween Whittier Narrows Flood Control Basin and Santa Ana Frwy 180 mg/L

San Gabriel Riverbetween Valley Blvd. and Firestone Blvd. cmcluding Whittier
Narrows Flood Control Basin, and San Jose Creek downstream of 71 Frwy only) 180 mg/L

These new objectives are set at the lower of (i) levels needed to protect beneficial uses, or (ii)
chloride levels in supply waters imported into the Region plus a chloride loading factor of 85
mg/L. The levels at which the new water quality objectives have been set are expected to
accommodate fluctuations in chloride concentrations that may be due to future drought.
Although the new water quality objectives do not match background levels' of chloride, they
nevertheless are expected to be fully protective of drinking water and freshwater aquatic life.

2. Due to concerns expressed about the potential for future adverse impacts to agricultural
resources in Ventura County, water quality objectives for chloride in the Santa Clara River and
Calleguas Creek watersheds will not be revised at this time. To address compliance problems
with chloride limits based on existing water quality objectives, the Regional Board hereby
grants variances (interim relief) to existing dischargers identified on Attachment A. The
Executive Officer is directed to notify these dischargers that they are subject to surface water
interim limits specified below.

Waterbody Segments for which Existing Dischargers Are Subject to Interim Chloride Limits
interim

Chloride
Limit

Santa Clara Riverbetween Bouquet Canyon Road. Bridge and West. Pier Highway 99 190 mg/L

Santa Clara Riverbetween West Pier Highway 99 and Blue Cut gaging station 190 mg/L

Santa Clara Riverbetween Blue Cut gaging station and A Street (Fillmore) 190 mg/L

Arroyo Simi and tributariesupstream Madera Road 160 mg/L

Arroyo Simidownstream Madera Road, Arroyo Las Posas, and tributaries 190 mg/L.

Calleguas Creek and tributariesbetween Potrero Road and Arroyo Las Posas (including Conejo
Creek, Arroyo Conejo, and Arroyo Santa Rosa)

190 mg/L.

The variance period for interim relief will extend for three years following final approval of the
amendment. During this period, the Regional Board expects that the local group of agencies,
municipalities, representatives of the agricultural community, and other interested parties.which
have commented upon this policy will work together to: (i) clarify water quality objectives
needed to protect waters used for irrigation in the Santa Clara River and Calleguas Creek
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Resolution No. 97-02
Page Five

watersheds, (ii) assess significant sources of chloride loading, and (iii) contingent upon resultsof the chloride loading assessment, identify cost-effective ways that could protect beneficialuses of waters in the Santa Clara and Calleguas Creek watersheds. Should these issues notbe resolved within the three-year variance period, the Regional Board intends to renew thevariance.

At the end of the variance period, the Regional Board may reconsider revisions to water qualityobjectives for chloride in the Santa Clara River and Calleguas Creek watersheds. Futurerevisions of water quality objectives will consider chloride levels in supply waters (including
fluctuations that may be due to future drought conditions), reasonable loading factors during
beneficial use and.treatment of supply waters and wastewaters, methods that could control
chloride loading, and the associated costs and effectiveness of the various loading controlmethods.

3.. To address the need to continue and, as appropriate, improve tracking and assessment of
salinity loading throughout the Region, publicly-owned treatment works (POTWs) shall be
required, as part of their NPDE-S permits, to monitor and assess Salinity concentrations derivedfrom: (i) source waters, (ii) loading that occurs during beneficial use of supply waters, and (iii)loading that occurs during treatment and disinfection of supply waters and wastewaters.
Furthermore, those POTWs not already Monitoring and assessing chloride loading from
industrial sources shall expand their pre-treatment programs to include such assessments.

Monitoring data and assessments shall be reported by the POTWs to the Regional Board on
an annual basis; the content and format of these reports shall be subject to approval by the
Executive Officer of the Regional Board.

4. To address water quality problems from water softening processes throughout the Region, the
Regional Board recommends that water suppliers, POTWs, and representatives of the water
softener industry undertake educational campaigns, targeting residential, commercial, and
industrial water consumers, on issues relating to water hardness, water quality problems
associated with water softeners, and types of water softeners (encouraging the use of those
types of softeners that pose less of a threat to water quality).

5. To address chloride loading that occurs during treatment and disinfection of supply waters and
wastewaters, the Regional Board encourages shifts to less chlorine-intensive processes to
achieve treatment and disinfection of supply waters and wastewaters, to the extent that such
shifts are cost-effective and consistent with water quality and reclamation objectives.

Contingent upon the success of the salinity loading measures set forth in paragraphs (2)
through (5) immediately above, the Regional Board may consider other salinity control
measures at a later date. Such measures may includebut are not limited tosalt loading
fees, bans or restrictions on inefficient water and/or "self-regenerating" types of softeners,
regulatory controls of agricultural discharges, and expansion of POTW pretreatment programs
to include salinity loading controls from commercial discharges.

7. Water quality objectives for chloride will not be changed for the headwaters of the Region's
major stream systems. Furthermore, due to concerns over degradation of ground waters
stored in the Region's basins, water quality objectives for chloride in around waters will not be
changed. In accordance with the State Antidegradation Policy, water quality
objectives currently in effect will continue to protect the naturally-high quality of such surface
and ground waters.
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Resolution No. 97-02
Page Six

8. Resolution No. 90-04: Effects of Drought-Induced Water Supply Changes and Water
Conservation Measures on Compliance with Waste Discharge Requirements within the Los
Angeles Region (Drought Policy), which was intended to provide short-term and temporary
relief to dischargers who were unable to comply with limits for chloride due to the effects of
drought on chloride levels in supply waters, is hereby rescinded with the adoption of this
resolution.

While this resolution and amendment to the Basin Plan are under review by the State Water
Resources Control Board, Office of Administrative Law, and the. US Environmental Protection
Agency, the Regional Board will evaluate compliance consistent with provisions set forth in this
resolution.

1, John Norton, Acting Executive Officer, do hereby certify that the foregoing is a full, true, and correct
copy of a Resolution adopted by the California Regional Water Quality Control Board, Los Angeles
Region, on January 27, 1997.

Joitn Norton
wing Executive Officer
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Resolution No. 97-02
Page Seven

Amendment to the Water Quality Control Plan to incorporate aPolicy for Addressing Levels of Chloride in Discharges of Wastewaters

Attachment A

Publicly-owned Treatment Plants Subject to a Variance fromChloride Limits Based on Existing Water Quality Objectives

Publicly-owned Treatment Plant

Saugus Water Reclamation Plant
26200 Springbrook Road, Sauous

Valencia Water Reclamation Plant
28135 The Old Road, Valencia

Santa Paula Wastewater Reclamation Facility
905 Corporate Street, Santa Paula

City of Simi Valley Water Quality Control Facility
600 West Los Anoeles Avenue, Simi Valley

Moorpark Wastewater Treatment Plant
9550 Los Angeles Avenue, Moortpark

Camrosa Wastewater Treatment Plant
Lewis Road & Potrero Road, Camarillo

Hill Canyon Wastewater Treatment Plant
9600 Santa Rosa Road, Camarillo

Olsen Road Water Reclamation Plant
2025 Olsen Road, Thousand Oaks

Operator

County Sanitation Districts of Los
Angeles County

County Sanitation Districts of Los
Angeles County

City of Santa Paula & Ventura Regional
Sanitation District

City of Simi Valley

Ventura County Waterworks, District No. 1

Ventura County Regional Sanitation District &
Camrosa County Water District

City of Thousand Oaks

City of Thousand Oaks

Camarillo Sanitary District Water Reclamation Plant Camarillo Sanitary District
150 East Howard Road, Camarillo

Received
July 29, 2011
commission on
state mandates

1184



Received
July 29, 2011
commission on
state mandates

1185



ATTACHMENT 58

Received
July 29, 2011
commission on
state mandates

1186



Received
July 29, 2011
commission on
state mandates

1187



;.

State of California
California Regional Water Quality Control Board, Los Angeles Region

RESOLUTION NO. R03-008

July 10, 20'03

Amendment to the Water Quality Control Plan (Basin Plan) for the Los Angeles
Region to Incorporate a Total Maximum Daily Load for Chloride in the Upper

Santa Clara River
WHEREAS:

1. The California Regional Water Quality Control Board Los Angeles Region (Regional
Board) adopted a revised Basin Plan for the Los Angeles Region on June 13; 1.994
which was approved by the State Water Resources Control Board (SWRCB) on.
November 11, 1994 and by the Office of Administrative Law (OAL) on February 23,
1995.

2. . Section 303(d) of the Clean Water Act requires states to identify and to prepare a list
of water bodies that do not meet water.4uality standards and then to establish load
and waste load allocations, or a total maximum daily load (TMDL), for each water
body that will ensure 'attainment of water qualify standards and then to incorporate
those allocations into their water quality control plans. Two reaches of the Santa
Clara River near the City.of Santa Clarita ("Upper Santa Clara River") were listed on
California's 1998 section 303(d) list, due to impairment chloride, whichis present
at levels that ,exceed the water quality objective.

3. Regional Board staff prepared, TMDL analysis and the associated documents to
address thechloride impairment of the Upper Santa Clara River. The documents
were issued for peer and public review. At a public hearing on October 24, 2002, the
Regional Board adopted Resolution No. R02-018 amending the Basin Plan to
incorporate a TMDL for chloride in the Upper Santa Clara River.

4. A Basin Plan amendment does not become effective until approved by the SWRCB
and until the regulatory provisions are approved by the OAL and USEPA.

5. On February 19, 2003, the SWRCB adopted SWRCB Resolution 2003-0014 (the
"Remand Resolution") finding that the Regional Board staff prepared the documents
and followed procedures satisfying environmental documentation requirements in
accordance with the California Environmental Quality.Act, scientific peer review,
and other State laws and regulations to develop a TMDL.

July 24, 2003
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6. In the Remand Resolution, the. SWRCB also found that provisions of the amendment

as adopted by the Regional Board warranted minor clarification of the language of

various provisions. Regional Board Resolution No. R02-018 delegates to the

Regional Board Executive Officer authority to make Minor, non-substantive

corrections to the 'adopted amendment if needed for clarity or consistency. The

Regional Board Executive Officer made the necessary Corrections to the amendment.

7. In the Remand Resolution, the SWRCB further found that the amendment as

corrected does not adequately resolve issues regarding the appropriateness of the

compliance time schedules for implementation tasks. Consequently, the SWRCB

remanded to theRegional Board the amendment to the Basin Plan to incorporate a

TMDL.for chloride for the Upper Santa Clara River.

8. The Remand Resolution directed the Regional Board to consider:

a. Expansion of the current phased TMDL approach so that County Sanitation

Districts of Los Angeles County can complete their implementation tasks by

Regional Board-specified dates sequentially and within 13 years of the effective date

of the TMDL.. If advanced treatment facilities and disposal facilities are found to be

necessary for compliance with the TMDL, the Regional Board may consider

extending the implementation schedule as necessary to account for events beyond

the control of the County Sanitation. Districts of Los Angeles County.

b. Extension of the interim effluent limits beyond the currently proposed VA years

so that these limits may remain in effect during the planning, construction and

execution portions of the TMDL's implementation tasks.

c. Whether provision of a long-term alternate water supply to agricultural diverters

of surface water by the County Sanitation Districts of LoS Angeles County would be

appropriate; and consider re-evaluation of the agricultural water quality objective and

:the agicultural beneficial use designation if such alternate supply is provided. The

re-evaluation of the alternative water supply should consider re-examining and

modifying the trigger and compliance schedule for providing the alternative water

supply. The Regional Board's re-evaluation ofthe objective should consider

accounting for the beneficial use(s) to be protected, the quality of the imported water,

Supply to the Upper Santa Clara River watershed and the impacts of periods of

drought or low rainfall.

d. An integrated solution, which may be a single comprehensive TMDL, for all

Water quality pollutants in the Santa Clara River basin listed On the Clean Water Act

section 303(d) list.

Received
July 29, 2011
commission on
state mandates

1189



9. Regional Board staff considered the State Board recommendations contained in the
Remand Resolution and evaluated options for amending the Implementation Plan in
consideration of the remand. The evaluations and recommendations of Regional
Board staff are provided in a memo to file entitled, "Options Considered for Revision
.of Remanded Upper Santa Clara River Chloride TMDL" dated March 27, 2003. The
results of Regional Board staff evaluation are shown in the redline version of
Attachment A.

10. Since adoption of the Upper Santa Clara Chloride TMDL, the Regional Board,
County Sanitation Districts of Los Angeles County, and the City of Santa Clarita
haVe been proactively pursuing chloride source reduction. Specifically, the agencies
have conducted extensive public outreach and County Sanitation Districts of Los
Angeles County has enacted an ordinance banning the installation of self-
regenerating water softeners.

1.1. At a public hearing on July 10, 2003, the Regional Board reconsidered Resolution
NO. R02-018 in light of the Remand Resolution:

a. The Regional Board expanded the phased-TMDL approach adopted by the
Regional Board in Resolution R02-018 to allow County Sanitation Districts of Los
Angles County (CSDLAC) to complete the implementation tasks sequentially and
within 13 years. Specifically,. the due date of Task 9, (Evaluation of Alternative
Water Supplies for Agricultural Beneficial Uses.) is extended to 4 years after the
effective date of the TMDL. This will allow the results of studies to be conducted
under tasks 3, 4 and 5 of the Implementation Plan (Ground/Surface Water Interaction
Model, Chloride Source Identification/Reduction Pollution Prevention and Public

. Outreach Plan, and Evaluation of Appropriate Chloride Threshold for the Protection
of Sensitive Agricultural Supply Use and Endangered Species Protection) to be
considered before Task 9. is completed. The issues of beneficial uses, quality of
imported water and impacts of periods of drought or low rainfall will be analyzed in
Tasks 3, 4 and 5, which are due two years after the effective date of the T MbL.
Table 7-6.2 was revised to reflect these schedule.modifications.

b. The Regional Board extended the currently proposed 2-1/2 years period fdr
interim effluent limits so that the interim limits may remain in effect during the
planning, construction, and execution portions of the TMDL's implementation tasks.
Further, the Regional Board evaluated recent discharge data amid a-revision of the
interim limit proposed by CSDLA, but did not find sufficient change in the
performance data to justify-a revision of the interim limit value. Table 7-6.1 was
revised to explicitly state that the interim limit remains in effect during the planning,
-construction, and execution portion of the TMDL's implementation tasks, a period
not to extend beyond 13 years from the effective date of the TMDL. Table 7-6.2,
was modified to remove the 2-1/2 year period for interim effluent limits.
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c. The Regional Board considered whether a long-term alternate water supply to

agridultural diverters would be appropriate. The Regional Boardmodified the task

for Evaluation of Alternative Water. Supplies for Agricultural Beneficial Uses to

include this assessment. Task 9 of Table1-6.2 has been modified to reflect this

additional analysis.

d. The Regional Board chose not to incorporate the chloride TMDL into a single
comprehensive TMDL addressing all. water quality impairments of the Santa Clara
River on the 303(d) list. The forthcoming nutrient TMDL for the 8anta Clara River
has undergone extensive development work and is scheduled to be finalized in 2003.

The chloride and forthcoming nitrogen TMDLs address most of the Water quality
impairments on the 303d) hat for the Santa Clara River.

12. In all other respects, the findings and provisions of Regional Board Resolution R02-
)

018 remain valid and are carried forward. The revisions to the Basin Plan
Amendment to incorporate a TMDL for chloride in the Upper Santa Clara River
adopted by Resolution R02-618 are shown in attachment A.

.13. The revisions proposed to address the Remand Resolution do not alter the
environmental analysis, necessity concluSion, and de rninimis findings of Regional

Board Resolution R027018.

THEREFORE, be it resolved that pursuant to sections 13240 and 13242 of the

Water Code, the Regional Board hereby amends the Basin Plan as follows:

1. Pursuant to sections 13240 and 13242 of the California Water Code, the Regional
Board, after considering the entire record, including Oral testimony at the hearing,

.
hereby .adopts, the amendment to Chapter 7 of the Water Quality Control Plan for the

Los Angeles Region to incorporate the elements of the Upper Santa Clara River
Chloride TMDL as set forth in Attachment A hereto.

2. The Executive Officer is directed to forward copies of the Basin Plan amendthent to

the State Board in accordance with the requirements of section 13245 of the

California Water Code.

3. The Regional Board requests that the State Board approve the Basin Plan amendment
in accordance with the requirements of sections 13245 and 13246 of the California

;Water Code and forward it to OAL and the USEPA.
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4. If during its approval process the State Board or OAL determines that minor, non-
substantive corrections to the language of the amendment are needed for clarity or
consistency, the Executive Officer may make such changes, and shall inform the
Board of any such changes.

5. The Executive Officer is authorized to sign a Certificate of. Fee Exemption.

I, Denials A. Dickerson, Executive Officer, do hereby certify that the foregoing is a
full, true, and correct copy of a resolution adopted by the California Regional Water
Quality Control Board, Los AngeleS Region, on July 10, 2003.

Dennis .A. DiCkerson

'Exedutive Officer

5
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Attachment A to Resolution No. R03-008

Amendment to the Water Quality Control Plan (Basin Plan) for the Los Angeles
Region

To Incorporate a Total Maximum Daily Load for Chloride in the

Upper Santa Clara River

Proposed for adoption by the California Regional WaterQuality Control Board, Los Angeles

Region on July 10, 2003.

Table of Contents

Amendments

Add:

Chapter 7. Total Maximum Daily Loads (TM:DLs).,

7-6 Upper Santa Clara River Chloride TMDL

List of Figures, Tables, and Inserts
Add:Chapter 7. Total Maximum Daily Loads (TMDLs) Tables

7-6.1. Upper Santa Clara River Chloride TMDL: Elements

7-6..2. Upper Santa Clara River Chloride TMDL: Implementation Schedule

Chapter 7. .Total.Maxitnumitaily Loads (TMDLs) Upper Santa Clara River T1VIDL

This TMDL was adopted by: The Regional Water Quality Control Board on October 24, 2002..

This TMDL was remanded by: The State Water Resources Control Board on February 19,2003

This TMDL was *adopted by: The Regional Water Quality Control Board on July 10, 2003

This TMDL was approved by: The. State Water Resource Control Board on [Insert Dat

The Office of Administrative Law on [Insert Date].

The U.S. Environmental Protection Agency on [Insert Date]:
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J.:

Problem
Statement

Elevated chloride concentrations are causing impairments of the
water quality objective in Reach 5 (EPA 303(d) list Reach 7) and
Reach 6 (P3A. 303(d) list Reach 8) of the Santa Clara River. This
objective was set to protect all beneficial uses; agricultural
beneficial uses have been determined.to be lnost sensitive, and not
currently attained at the downstream end of Reach 5 (EPA 303(d)
list Reach 7) and Reach 6 (EPA 303(d) list Reach 8) in the Tipper
Santa Clara River, Irrigation of salt sensitive crops such as
avocados and strawberries with water containing elevated levels of
chloride reSults in reduced crop yields. Chloride levels in .

:groundwater are also rising.
Numeric Target..

(Interpretation of
the numeric water
quality objective,
used to calculate
the load
allocations) ,

. ,

This TMDL has a numeric target of 100 mg/L, measured
,instantaneously and expressed as a chloride concentration, required
to. attain the water quality objective and protect agricultural supply
beneficial use. These objectives are set forth in Chapter 3 of the .

Basin Plan.

. .

The numeric target for this TMDL pertains to Reap- hes 5 and 6 of the
Santa Clara River and is based on achieving the existing water .

quality objective of 100 mg/L, measured instantaneously, throughont.
the impaired reaches. A subsequent Basin. Plan amendment will be
considered by the Regional Board to adjust the chloride. objective
based on technical studies about the chloride levels, including levels
that are protective of salt sensitive crops, chloride source
identification, and the magnitude of assimilative capacity in the
upper reaches of the Santa Clara River, provided that County
San- itatiOnDiStriCts albs -AngeleS.Cour0 choose th sUbthit timely
and complete studies in accordance with tasks 2 through 6 ofTable
7.6.2. .

Source Analysis
.

.

The principal source of chloride into Reaches 5 and 6 of the Santa
Clara River is discharge's from the Saugus Water Reclamation Plant
(WRP) and Valencia WRP, which are estimated to contribute 70%
of the chloride load in Reaches 5 and 6. .

Linkage Analysis

,

Linkage between chloride sources and the in-stream water quality
was established through a statistical analysis of the WRP effluent
and water quality data at Blue Cutand Highway 99. The analysis
shows that additional assimilative capacity is usually added to
Reaches 5 and 6 from groundwater discharge, but the magnitude of
the assimilative capacity is not well quantified. Consequently, the
Implementation Plan includes a hydrological study (Surface
Water/Groundwater Interaction) of the upper reaches of the Santa
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Waste Load
Allocations(for
point sources)

The numeric target is based on the water quality objective for
chloride. The proposed waste load allocations (WLAs) are 10.0

mg/L far Valencia WRP and 100 mg/L for Saugus WRP. The waste
Riad allocations are expressed as a concentration limit derived from

the existing WQO, thereby accommodatingfuture growth. Other

NPDES discharges contribute a minor chloride load. The waste load
allocation for these point sources is 100 rng/L.

Load Allocation
(for non point
sources)

. The source analysis indicates nonpoint sources .are not a major

source of chloride. The load alloCations for these nonpoint sources

is 100 mg/L. '

Implementation . Refer to Table 7-6.2.
The implementation plan proposes that during the period ofTIVIDI,
implementation, compliance for the WRP effluent will be evaluated

in accordance with interim limits based on 2000 2001 performance

(i.e. effluent chloride concentration at the Valencia and Saugus

WRPs).. Using the USEPA protocol deseribed in Table 5-1 of the

Technical Support Document for Water Quality-based Toxics
Control (USEPA, 1991), the average monthly interim limits are 200

mg/L and 187 mg/L, and the maximum daily limits are 218 mg/L

and 196mg/L for the Saugus and Valenoia WRPs, respectively.

f

Margin of Safety An implicit margin of safety is incorporated through conservative

model assumptions and statistical analysis.

Seasonal
Variations and
Critical
.Conditions

.

Three critical conditions are identified for this TMDL. The
driest six months of the year is the first critical condition for

Chloride because less surface flow is available td dilute effluent
discharge, pumping rates for agdcultural purposes are higher,

groundwater discharge is less, poorer quality groundwater may

bedrawn into the aquifer and evapotranspiration effects are

greater in warm weather. During drought, the second critical

condition, reduced surface flow and increased groundwater

extraction continues through several seasons with greater

impact on groundwater resource and discharge. The third
critical condition is based on the recent instream chloride
concentration increases such as those that occurred in 1999, a

year of average flow, when 9 of 12 monthly averages exceeded

the objective. Data from all three critical conditions were used

in the statistical model described. Hydrological modeling will

be completed to evaluate whether additional ldading will
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impact the IVQ0 or beneficial uses during non-critical
conditions.

Table 7 qf$400.014r.a: River , Chloride : yip: -:
pil eli61.00
:0t.iidii51 ,asks ', ..

Completion
Date

.,
1.Alternative Water Supply

.

a) Should (1) the monthly average in-river concentration at Blue Cut, the
reach boundary, exceed the water quality objective of 100 mg/L,. .

measured for the purposes of this TMDL as a rolling twelve month
average, for three months of any 12 months, (2) each agricultural
diverter provide records of the diversion dates and amounts to 'the _

Regional Board and CSDLAC for at least 2 years after the effective date
of the TMDL and (3) each agricultural diverter provide photographic
evidence that diverted water is applied to avocado, strawberry or other
chloride sensitive crop and evidence ofa water right to divert, then
CSDLA will be responsible for providing an alternative water supply,
negotiating the delivery of alternative water by a third party, or
providing fiscal remediation to be quantified in negotiations between

. CSDLAC and the agricultural diverter at the direction of the Regional
Water Quality Control Board until such time as the in-river chloride
concentrations do not exceed the water quality objective.

b) Should the instream concentration exceed 230 mg/L more than two
times in a three year period, the discharger identified by the Regional
Board aecutive Officer shall be required to submit a work plan for an
accelerated schedule to reduce chloride discharges within ninety days of
a request by the Regional Board Executive Officer.

2.Progress reports will be submitted by CSDLAC and Regional Board staff
on a semiannual basis from the effective date of the TMDL for tasks
3,4,5, and 6

Effective Date
of TMDL

, .

.

.

3.Groundwater/Surface Water Interaction Model: County Sanitation
Districts of Los Angeles (CSDLAC) will solicit proposals, collect data,
develop a model in cooperation with the Regional. Board, obtain peer
review, and report results.. The impact of source waters and reclaimed
water plans on achieving the water quality objective and protecting
beneficial uses, including impacts on underlying groundwater quality,
will also be assessed and specific recommendations for management
developed for Regional Board consideration. The purpose of the
modeling and sampling effort is to determine the interaction between
surface water and groundwater as it may affect the loading of chloride

2 years after
Effective Date
of TMDL

.
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from groundwater,and its linkage to surface water quality.

4.Chloride Source Identification/Reduction, Pollution Prevention and

Ptah& Outreach Plan: CSDLAC will quantify sources, execute pilot

outreach programs, assess pilots, develop and implement source
reduction/pollution prevention and outreach program, and report results.

Chloride sources from imported water supplies will be assessed. The

assessment will include conditions of droUght and low rainfall and will

analyze the alternatives for reducing this source.

5.Evaluation of Appropriate Chloride Threshold for the Protection of .

Sensitive Agricultural Supply Use andEndangered Species Protection:

CSDLAC will convene a technicaladvisory committee in cooperation

with the Regional Board, review literature; develop methodology for

assessment, execute methodology, and report results. In addition,,the

study shall determine the impact of drought and low rainfall conditions

and the associated increase in imported water concentrations on

downstream crops utilizing the results ofTask 3. .

.

.

.

.

.

.

.

6.Develop Site Specific Objectives (SSO) for Chloride for Sensitive
Agriculture: CSDLAC will solicit proposals and develop technical .

analyses upon which the Regional Board may base a Basin Plan

amendment. . .

7.Develop Anti-Degradation Analysis for Revision of Chloride Objective

by SSO: CSDLAC will solicit proposals and-develop) draft anti-

degradation analySis for Regional Board consideration.

.

3 years after
Effective Date

of TMDL

8.Preparation and Consideration of a:Basin. Plan Amendthent (BPA) to

.revise the chloride objective by the'Regional Board,

3.5 years after
Effective Date
of TMDL

.

9:E-valuatfon of Alternative Water .Supplies for 'Agricultural Beneficial

Uses: CSDLAC will quantify water needs, identify alternative water
supplies, evaluate necessary facilities, and report results, including the - -.,

-- long-term application of this remedy.

4 years after
Effective Date
of TMDL

10.Reconsideration of the Chloride TMDL for the Upper Santa Clara

River by the Regional Board.

i. 4.5 years after
Effective Date
of TMDL

11.Analysis of Feasible Compliance Measures to Meet Load Allocations

from Revised TMDL, if necessary. CSDLAC will assess and report on

feasible implementation actions to meet the chloride objective in place

after Task 10.

5 years after
Effective Date
of TMDL

5
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12. Complete- Planning, Ddsigf, and Coilstuction of Advancecl
Treatment Facilities: CSDLAC will prepare CEQA documents, obtain
permits, acquire easements, design system, and construct: The Regional
Board. may consider extending the duration of this task as necessary to
account for events beyond the control of the CSDLAC.

13 years after
Effective Date
of TMDL

13. The interim effluent limit for chloride shall remain in effect for no
more than 13 years after the effective date of the TMDL.

13 years after.
Effective Date
of TMDL.

14. 'Water Quality Objective for chloride in the Upper Santa Clara River
shall be achieved.

13 years after
Effective Date
of TMDL or as
directed by the
Regional Board
based on review
of Tasks 1-9.
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State of California
California Regional Water Quality Control Board, Los Angeles Region

RESOLUTION 04-004
May 6, 2004

Revision of interim waste load allocations and implementation plan for chloride in theAmendment to the Water Quality Control Plan for the Los Angeles Region to include aTMDL for Chloride in the Upper Santa Clara River, Resolution 03-008

WHEREAS, the California Regional Water Quality Control Board, Los AngelesRegion, finds that:

I. The federal Clean Water Act (CWA) requires the California Regional Water
Quality Control Board (Regional Board) to develop water quality standards whichare sufficient to protect beneficial uses designated for each water body found
within its region.

2. The Regional Board carries out its CWA responsibilities through California's
Porter-Cologne Water Quality Control Act and establishes water quality objectivesdesigned to protect beneficial uses contained in the Water Quality Control Plan forthe Los Angeles Region (Basin Plan).

3. At a public meeting on October 24, 2002, the Regional Board considered amendingthe Basin Plan to include a Total Maximum Daily Load (TMDL) for chloride in the
Upper Santa Clara River. The proposed TMDL included interim waste load
allocations for chloride for the Valencia and Saugus Water Reclamation Plants
(WRPs) which are owned and operated by the County Sanitation Districts of Los
Angeles County (CSDLAC). These interim waste load allocations provide thedischarger the necessary time to implement chloride source reduction, completesite specific objective studies, and make appropriate modifications to the WRP, as
necessary, to meet the water, quality objective for chloride. The interim waste load
allocations proposed in the TMDL were based on a statistical evaluation of the
WRP's performance in the three years preceding October 2002.

4. The Regional Board considered the entire record, including written and oral
comments received from the public and the Regional Board staff's response to the
written comments. Resolution 02-018, the TMDL for chloride in the Upper Santa
Clara River, was adopted by Regional Board on October 24, 2002. Resolution 02-
018 assigned waste load allocations (WLAs) to major POTWs, minor point
sources, and MS4s permittees discharging to specific reaches of the Santa Clara
River.

5. At a public workshop on February 4, 2003, the State Board considered the TMDL
for chloride in the Upper Santa Clara River, the entire record, including written and
oral comments received from the public and the State Board staff's response to the
written comments. At a public meeting on February 19, 2003 the State Board
adopted SWRCB Resolution 2003-0014 (the "Remand Resolution") which
remanded the TMDL to the Regional Board and directed the Regional Board to
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reconsider several matters associated with the 'FMDI, implementation plan,
including the duration of the interim waste load allocation& The State Board
resolution did not recommend that the Regional Board consider revision of the
interim waste load allocations.

6. In response to the Remand Resolution, Regional Board staff revised the TMDL
Implementation Plan to address issues identified in the Remand Resolution. At a
public hearing on July 10, 2003, the Regional Board considered the revised TMDL
for chloride in the Upper Santa Clara River. The Regional Board considered the
entire record, including written and oral comments received from the 'public, the
Regional Board staff's response to the written comments, and the Remand
Resolution. At the public hearing, the Regional Board directed staff to reconsider
interim waste load allocations and evaluate how any changes would affect
avocados and groundwater.

7 On July 10, 2003, the Regional Board adopted' Resolution 03-008 to revise the
Basin Plan to include a TMDL in the Upper Santa Clara River. Resolution 03-008
contained interim waste load allocations for the Saugus and Valencia WRPs and
assigned waste load allocations (WLAs) to major POTWs, minor point sources,
and MS4s permittees discharging to specified reaches of the Santa Clara River.

8. During the time that the State and Regional Boards were considering the chloride
TMDL, the National Pollutant Discharge Elimination System (NPDES) permits for
the Valencia and Saugus Water Reclamation Plants (WRPs) were under
consideration for renewal by the Regional Board. Time Schedule Orders adopted
contemporaneously with the NPDES permits also included interim discharge limits
for chloride ("NPDES Interim Limits") which differed from the TMDL interim
waste load allocations. The NPDES Interim Limits are based on the chloride
concentration of the water served from Castaic Lake for municipal supply in the
Santa Clarita Valley plus a loading factor of 134 mg/L of the Valencia WRP and
114 mg/L for the Saugus WRP, measured as a twelve month rolling average. The
loading values are the highest measured at each plant in the last 5 years.

9. Staff finds that the effects of the NPDES Interim Limits relative to TMDL interim
waste load allocations on groundwater and avocados are minor. Potential fiscal
impacts could be addressed through the mechanisms of the TMDL. The purpose of
this Basin Plan Amendment is to modify the interim waste load allocations in the
Chloride TMDL to conform to those in the Saugus and Valencia Time Schedule
Orders adopted by the Regional Board on November 6, 2003.

10. The item summary, as well as CEQA checklist and tentative Basin Plan.
Amendment were released for public comment on December 30, 2003. The revised
interim waste load allocations are proposed in attachment A to this resolution.

11. The amendment is consistent with the State Antidegradation Policy (State Board
Resolution No. 89-16), in that the changes to water quality objectives (i) consider
maximum benefits to the people of the state, (ii) will not unreasonably affect
present and anticipated beneficial use of waters, and (iii) will not result in water
quality less than that prescribed in policies. Likewise, the amendment is consistent
with the federal. Antidegradation Policy (40 CFR 131.12).

2
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12. The proposed amendment results in no potential for adverse effect (de minimisfinding), either individually or cumulatively, on wildlife.

13. The regulatory action meets the "Necessity" standard of the AdministrativeProcedures Act, Government Code, section 11353, subdivision (b).

14. The Basin Plan amendment incorporating a revision for interim waste load
allocations for chloride in the Santa Clara River Chloride TMDL must be
submitted for review and approval by the State Water Resources Control Board
(State Board), the State Office of Administrative Law (OAL), and the U.S.
Environmental Protection Agency (U.S. EPA). The Basin Plan amendment willbecome effective upon approval by OAL and U.S. EPA. A Notice of Decision willbe filed.

15. The TMDL Implementation Plan includes a task to develop site specific objectivesfor chloride to protect beneficial uses. The studies supporting the proposed sitespecific objectives are to be completed within three years after the effective date ofthe TMDL. The three-year timeline is reasonable in light ofexisting information;however, depending on the data requirements that are recommended by technical
experts pursuant to Implementation Task 4, the completion dates for the
development of appropriate thresholds for chloride and associated implementationtasks may need to be revised in order to provide sufficient time to complete the
necessary scientific studies. The Implementation Plan has been modified torecognize that the Regional Board will re-evaluate the implementation schedule 12months after the effective date of the TMDL, and take action to amend the scheduleif there is sufficient technical justification.

16. The Regional Board recognizes that certain completion dates provided in the
TMDL Implementation Plan are estimates and that there are uncertainties
associated with implementation ofsome of the tasks, particularly for those relatedto the development and implementation of appropriate control measures formeeting the water quality objective. For example, should additional treatment
facilities be required, the time needed for actions including, but not limited to,
gaining regulatory approval for measures selected for implementation, completionof CEQA requirements, and acquisition of land and easements, are subject to
uncertainties and factors outside the control of responsible parties. In recognitionof these uncertainties, the implementation plan has been modified to recognize thatthe Regional Board will re-evaluate the schedule 9 years after the effective date ofthe TMDL.

THEREFORE, be it resolved that pursuant to Section 13240 and 13242 of theWater Code, the Regional Board hereby amends the Basin Plan as follows:

1. The revised implementation plan in attachment A of this Resolution supersedes the
implementation plan contained in Resolution 03-008.

2. Pursuant to sections 13240 and 13242 of the California Water Code, the Regional
Board, after considering the entire record, including oral testimony at the hearing,hereby adopts the amendment to Chapter 7 the Water Quality Control Plan for the
Los Angeles Region to incorporate the revisions of the interim waste load

3
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allocations and implementation plan in the Santa Clara River Chloride TMDL,
Table 7-8.1, Implementation Section as set forth in Attachment A hereto.

3. The Executive Officer is directed to forward copies of the Basin Plan amendment
to the SWRCB in accordance with the requirements of section 13245 of the
California Water Code.

4. The Regional Board requests that the SWRCB approve the Basin Plan amendment
in accordance with the requirements of sections 13245 and 13246 of the California
Water Code and forward it to Office of Administrative Law (OAL) and the United
State Environmental Protection Agency (U.S. EPA).

5 If during its approval process the SWRCB or OAL determines that minor, non-
substantive corrections to the language of the amendment are needed for clarity or
consistently, the Executive Officer may make such changes, and shall inform the

Board of any such changes.

6. The Executive Officer is authorized to sign a Certificate of Fee Exemption.

7. Amend the text in the Basin Plan, Plans and Policies (Chapter 5) to add:

"Resolution 04-004. Adopted by the Regional Water Quality Control Board on
May 6, 2004.
`Amendment to revise the interim waste load allocations and implementation plan
in the TMDL for Chloride in the Upper Santa Clara River, Resolution 03-008'.
The resolution proposes revisions for the interim waste load allocations for chloride
and a revised implementation plan for the Upper Santa Clara River."

I, Dennis Dickerson, Executive Officer, do hereby certify that the foregoing is a full, true,
and correct copy of a resolution adopted by the California RegionalWater Quality Control
Board, Los Angeles Region, on May 6, 2004.

.---.1"."60:
Dennis A. Dickerson
Executive Officer

4
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Attachment A to Resolution No. 04-004

Revision of interim waste load allocations and implementation plan
for the TMDL for Chloride in the Upper Santa Clara River, Resolution 03-008

Proposed for adoption by the California Regional Water Quality Control Board, Los Angeles
Region on May 6, 2004.

Table of Contents

Amendments

Add:

Chapter 7. Total Maximum Daily Loads (TMDLs)
7-6 Upper Santa Clara River Chloride TMDL

List of Figures, Tables, and Inserts
Add: Chapter 7. Total Maximum Daily Loads (TMDLs) Tables

7-6.1. Upper Santa Clara River Chloride TMDL: Elements
7-6.2. Upper Santa Clara River Chloride TMDL; Implementation Schedule

Chapter 7. Total Maximum Daily Loads (TMDLs) Upper Santa Clara River TMDL

This TMDL was adopted by: The Regional Water Quality Control Board on October 24, 2002.
This TMDL was remanded by: The State Water Resources Control Board on February 19, 2003
This TMDL was adopted by: The Regional Water Quality Control Board on July 10, 2003.
This TMDL was revised and adopted by: The Regional Water Quality Control Board on May 6,
2004.
This TMDL was approved by: The State Water Resource Control Board on (Insert Date)
The Office of Administrative Law on (Insert Date).
The U.S. Environmental Protection Agency on (Insert Date).
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Resolution 04-004
Page 2

r
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Problem
Statement

Elevated chloride concentrations are causing impairments of the water
quality objective in Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA

303(d) list Reach 8) of the Santa Clara River. This objective was set to

protect all beneficial uses; agricultural beneficial uses have been
determined to be most sensitive, and not currently attained at the
downstream end of Reach 5 (EPA 303(d) list Reach 7) and Reach '6 (EPA

303(d) list Reach 8) in the Upper Santa Clara River. Irrigation of salt
sensitive crops such as avocados and strawberries with water containing
elevated levels of chloride results in reduced crop yields. Chloride levels

in groundwater are also rising.

Numeric Target
(Interpretation of
the numeric water
quality objective,
used to calculate
the load
allocations)

This TMDL has a numeric target of 100mg/L, measured instantaneously
and expressed as a chloride concentration, required to attain the water

quality objective and protect agricultural supply beneficial use. These
objectives are set forth in Chapter 3 of the Basin Plan.

The numeric target for this TMDL pertains to Reaches 5 and 6 of the

Santa Clara River and is based on achieving the existing water quality

objective of 100 mg/L, measured instantaneously, throughout the

impaired reaches. A subsequent Basin Plan amendment will be considered

by the Regional Board to adjust the chloride objective based on technical

studies about the chloride levels, including levels that are protective of

salt sensitive crops, chloride source identification, and the magnitude of

assimilative capacity in the upper reaches of the Santa Clara River,

provided that County Sanitation Districts of Los Angeles County choose

to submit timely and complete studies in accordance with tasks 2 through

6 of Table 7.6.2.
Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa Clara

River is discharges from the Saugus Water Reclamation Plant (WRP) and

Valencia WRP, which are estimated to contribute 70% of the chloride

load in Reaches 5 and 6.

Linkage Analysis Linkage between chloride sources and the in-stream water quality was

established through a statistical analysis of the WRP effluent and water

quality data at Blue Cut and Highway 99. The analysis shows that
additional assimilative capacity is usually added to Reaches 5 and 6 from

groundwater discharge, but the magnitude of the assimilative capacity is

not well quantified. Consequently, the Implementation Plan includes a

hydrological study (Surface Water/Groundwater Interaction? Of the upper

reaches of the Santa Clara River.

Waste Load
Allocations (for
point sources)

The numeric target is bawd on the water quality objective for chloride.

The proposed waste load allocations (WLAs) are 100 mg/L for Valencia

WRP and 100 mg/L Saugus WRP. The waste load allocations are
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expressed as a concentration limit derived from the existing WQO,

--thereby accomthodating future growth. 0-ther-NPDES diScharges
contribute a minor chloride load. The waste load allocation for these point
sources is 100 mg/L.

Load Allocation
(for non point
sources)

The source analysis indicates nonpoint sources are not a major source of
chloride. The load allocations for these nonpoint sources is 100 mg/L.

Implementation Refer to Table 7-6.2.
The implementation plan proposes that during the period ofTMDL
implementation, compliance for the WRPs' effluents will be evaluated in
accordance with interim waste load allocations.

Saugus WRP: The interim waste load allocation for chloride is the sum of
State Water Project treated water supply concentration plus 114 mg/L, as
a twelve month rolling average.
At no time shall the interim wasteload allocation exceed 230mg/L.

Interim Waste Load Allocation=Treated Potable Water Supply ±
114 mg/L, not to exceed 230 mg/L.

(114 mg/L is the maximum difference in chloride concentration
between the State Water Project treated water and the Saugus
WRP treated effluent over the last five years.)

Valencia WRP: The interim waste load allocation for chloride is the sum
of State Water Project treated water supply concentration plus 134 mg/L, .

as a twelve month rolling average. At no time shall the interim wasteload
allocation exceed 230 mg/L.

Interim Waste Load Allocation=Treated potable Water Supply +
134 mg/L, not to exceed 230 mg/L.

(134 mg/L, is the maximum difference in chloride concentration
between the State Water Project treated water and the Valencia
WRP treated effluent over the last five years.)

Margin of Safety An implicit margin of safety is incorporated through conservative model
assumptions and statistical analysis.

Seasonal
Variations and
Critical Conditions

Three critical conditions are identified for this TMDL. The driest six
months of the year is the first critical condition for chloride because less
surface flow is available to dilute effluent discharge, pumping rates for
agricultural purposes are higher, groundwater discharge is less, poorer
quality groundwater may be drawn into the aquifer and evapotranspiration
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effects are greater in warm weather. During drought, the second critical
condition reduced surface flow and increased groundwater extraction
continues through several seasons with greater impact on groundwater
resource and discharge. The third critical conditions is based on the recent
instream chloride concentration increases such as those that occurred in
1999, a year of average flow, when 9 of 12 monthly averages exceeded
the objective. Data from all three critical conditions were used in the
statistical model described. Hydrological modeling will be completed to
evaluate whether additional loading will impact the WQO or beneficial

uses during non-critical conditions.
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1. Alternate Water Supply
a) Should (1) the monthly average in-river concentration at Blue

Cut, the reach boundary, exceed the water quality objective of
100mg/L, measured for the purposes of this TMDL as a
rolling twelve month average, for three months of any 12
months, (2) each agricultural diverter provide records of the
diversion dates and amounts to the Regional Board and
County Sanitation Districts of Los Angeles County
(CSDLAC) for at least 2 years after the effective date of the
TMDL and (3) each agricultural diverter provide
photographic evidence that diverted water is applied to
avocado, strawberry or other chloride sensitive crop and
evidence of a water right to divert, then CSDLAC will be
responsible for providing an alternative water supply,
negotiating the delivery of alternative water by a third party,
or providing fiscal remediation to be quantified in
negotiations between CSDLAC and the agricultural diverter at
the direction of the Regional Water Quality Control Board
until such as time as the in-river chloride concentrations do
not exceed the water quality objective.

b) Should the instream concentration exceed 230 mg/L more
than two times in the three year period, the discharger
identified by the Regional Board Executive Officer shall be
required to submit, within ninety days of a request by the
Regional Board Executive Officer, a workplan for an
accelerated schedule to reduce chloride discharges.

2. Progress reports will be submitted by CSDLAC to Regional Board
staff on a semiannual basis from the effective date of the TMDL for
tasks 4,6, and 7, and on an annual basis for Task 5.

3. Chloride Source Identification/Reduction, Pollution Prevention and 6 months after
Public Outreach Plan: Six months after the effective date of the Effective Date of
TMDL, CSDLAC will submit a plan to the Regional Board that
addresses measures taken and planned to be taken to quantify and
control sources of chloride, including, but not limited to: execute
community-wide outreach programs, which were developed based on
the pilot outreach efforts conducted by CSDLAC, assess potential
incentive/disincentive programs for residential self-regenerating
water softeners, and other measures that may be effective in
controlling chloride. CSDLAC shall develop and implement the
source reduction/pollution prevention and public outreach program,
and report results annually thereafter to the Regional Board. Chloride

TMDL
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Table 716.2. Upper Santa Clara River Chloride TMDL,
,,, Implementation 'i:

1, ,
IMPlementation Tasks 5

,

Completion,
bate'. '

sources from imported water supplies will be assessed. The
assessment will include conditions of drought and low rainfall, and
will analyze the alternatives for reducing this source.

4. CSDLAC will convene a technical advisory committee or committees
(TAC(s)) in cooperation with the Regional Board to review literature
develop a methodology for assessment, and provide
recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of
appropriate chloride threshold for Task 6. The Regional Board, at a

public hearing will re-evaluate the schedule for Task '6 and

subsequent linked tasks based on input from the TAC(s), along with

Regional Board staff analysis and assessment consistent with state

and federal law, as to the types of studies needed and the time needed

to conduct the necessary scientific studies to determine the
appropriate chloride threshold for the protection of salt sensitive
agricultural uses, and will take action to amend the schedule if there

is sufficient technical justification.

12 months after
Effective Date

5. Groundwater/Surface Water Interaction Model: CSDLAC will solicit
proposals, collect data, develop a model in cooperation with the
Regional Board, obtain peer review, and report results. The impact of

source waters and reclaimed water plans on achieving the water
quality objective and protecting beneficial uses, including impacts on
underlying groundwater quality, will also be assessed and specific
recommendations for management developed for Regional Board
consideration. The purpose of the modeling and sampling effort is to

determine the interaction between surface water and groundwater as

it may affect the loading of chloride from groundwater and its linkage

to surface water quality.

2 years after
Effective Date of
TMDL

6. Evaluation of Appropriate Chloride Threshold for the Protection of
Sensitive Agricultural Supply Use and EndangeredSpecies
Protection: CSDLAC will prepare and submit a report on endangered

species protection thresholds. CSDLAC will also prepare and submit

a report presenting the results of the evaluation of chloride thresholds

for salt sensitive agricultural uses, which shall consider the impact of

drought and low rainfall conditions and the associated increase in
imported water concentrations on downstream crops utilizing the

result of Task 5.

3 years after
Effective Date of
TMDL

7. Develop Site Specific Objectives (SSO) for Chloride for Sensitive
Agriculture: CSDLAC will solicit proposals and develop technical
analyses upon which the Regional Board may base a Basin Plan

amendment.

4 years after
Effective Date of
TMDL
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8. Develop Anti-Degradation Analysis for Revisio Chloride
Objective by SSO: CSDLAC will solicit proposals and develop draft
anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to
meet different hypothetical final wasteload allocations. CSDLAC
shall solicit proposals and develop and submit a report to the
Regional Board that identifies potential chloride control measures and
costs based on different hypothetical scenarios for chloride water
quality objectives and final wasteload allocations.

10. a) Preparation and Consideration of a Basin Plan Amendment (BPA)
to revise the chloride objective by the Regional Board.

b) Evaluation of Alternative Water Supplies for Agricultural
Beneficial Uses: CSDLAC will quantify water needs, identify
alternative water supplies, evaluate necessary facilities, and report
results, including the long-term application of this remedy.

c) Analysis of Feasible Compliance Measures to Meet Final
Wasteload Allocations for Proposed Chloride Objective. CSDLAC
will assess and report on feasible implementation actions to meet the
chloride objective established pursuant to Task 10a).

d) Reconsideration of and action taken on the Chloride TMDL and
Final Wasteload Allocations for the Upper Santa Clara River by the
Regional Board.

5 years after
Effective Date of
TMDL

11. The Regional Board staff will re-evaluate the schedule to implement
control measures needed to meet Final Wasteload Allocations
adopted pursuant to Task 10 d) and the schedule for Task 12. The
Regional Board, at a public meeting will consider extending the
completion date of Task 12 and reconsider the schedule to implement
control measures to meet Final Wasteload Allocations adopted
pursuant to Task 10 d). CSDLAC will provide the justification for the
need for an extension to the Regional Board executive Officer at least
6 months in advance of the deadline for this task.

9 years after
Effective Date of
TMDL

12. The interim effluent limits for chloride shall remain in effect for no
more than 13 years after the effective date of the TMDL. Water
Quality Objective for chloride in the Upper Santa Clara River shall be
achieved. The Regional Board may consider extending the
completion date of this task as necessary to account for events
beyond the control of the CSDLAC.

13 years after
Effective Date of
TMDL
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State of California
California Regional Water Quality Control Board, Los Angeles Region

RESOLUTION NO. R4-2006-016
August 3, 2006

Amendment to the Water Quality Control Plan for the Los Angeles Region through
revision of the Implementation Plan for the Upper Santa Clara River Chloride

TMDL, Resolution 04-004

WHEREAS, the California Regional Water Quality Control Board, Los
Angeles Region, finds that:

1. The federal Clean Water Act (CWA) requires the California Regional Water
Quality Control Board (Regional Board) to develop water quality standards
that are sufficient to protect beneficial uses designated for each water body
found within its region.

2. A consent decree between the U.S. Environmental Protection Agency
(USEPA), Heal the Bay, Inc. and BayKeeper, Inc. was approved on March 22,
1999. This court order directs the USEPA to complete Total Maximum Daily
Loads (TMDLs) for all impaired waters within 13 years.

3. The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and
section 303(d) of the CWA, as well as in USEPA guidance documents (Report
No. EPA/440/4-91/001). A TMDL is defined as the sum of the individual
waste load allocations for point sources, load allocations for nonpoint sources
and natural background (40 CFR 130.2). Regulations further stipulate that
TMDLs must be set at levels necessary to attain and maintain the applicable
narrative and numeric water quality objectives (WQOs), and protect beneficial
uses, with seasonal variations and a margin of safety that takes into account
any lack of knowledge concerning the relationship between effluent
limitations and water quality (40 CFR 130.7(c)(1)).

4. Upon establishment of TMDLs by the State or USEPA, the State is required to
incorporate the TMDLs along with appropriate implementation measures into
the State Water Quality Management Plan (40 CFR 130.6(c)(1), 130.7). This
Water Quality Control Plan for the Los Angeles Region (Basin Plan), and
applicable statewide plans, serves as the State Water Quality Management
Plans governing the watersheds under the jurisdiction of the Regional Board.

5. The Santa Clara River is the largest river system in southern California that
remains in a relatively natural state. The River originates on the northern
slope of the San Gabriel Mountains in Los Angeles County, traverses Ventura
County, and flows into the Pacific Ocean between the cities of San

- 1 -
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Buenaventura (Ventura) and Oxnard. The predominant land uses in the. Santa

Clara River watershed include agriculture, open space, and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million annually, and residential use is increasing

rapidly both in the upper and lower watershed.

6. The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station, west of the Los Angeles

Ventura County line between the cities of Fillmore and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River (USCR) appear on the EPA 303d list

of impaired waterbodies (designated onthe 2002 EPA 303d list as Reaches 7

and 8, respectively). Several beneficial uses of the USCR, including
agricultural supply water (AGR), groundwater recharge (GWR), and rare,

threatened, or endangered species habitat (RARE), are listed as impaired due

to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants (WRPs), which are owned and operated by

the County Sanitation Districts of LosAngeles County (CSDLAC), are two
major point sources that discharge to the USCR.

7. At a public meeting on October 24, 2002, the Regional Board considered
amending the Basin Plan to include a TMDL for chloride in the USCR. The

proposed TMDL included interim waste load allocations for chloride for the

WRPs. These interim waste load allocations provide the discharger the

necessary time to implement chloride source reduction, complete site specific

objective (SSO) studies, and make appropriate modifications to the WRP, as

necessary, to meet the WQO for chloride. The interim waste load allocations

proposed in the TMDL were based on a statistical evaluation of the WRPs'

performance in the three years preceding October 2002.

8. The Regional Board considered the entire record, including written and oral

comments received from the public and the Regional Board staff's response to

the written comments. Resolution 02-018, the TMDL for chloride in the

USCR, was adopted by Regional Board on October 24, 2002. Resolution 02-
018 assigned waste load allocations (WLAs) to major publicly owned
treatment works (POTWs), minor point sources, and MS4s permittees,
discharging to specified reaches of the Santa Clara River.

9. At a public workshop on February 4, 2003, the State Board considered the
TMDL for chloride in the USCR, the entire record, including written and oral
comments received from the public and the State Board staffs response to the
written comments. At a public meeting on February 19, 2003 the State Board

adopted SWRCB Resolution 2003-0014 (the "Remand Resolution") which
remanded the TMDL to the Regional Board.
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10. In response to the Remand Resolution, Regional Board staff revised the
TMDL Implementation Plan to address issues identified in the Remand
Resolution. On July 10, 2003, the Regional Board adopted Resolution 03-008
to revise the Basin Plan to include a TMDL in the USCR. Resolution 03-008
contained interim waste load allocations for the Saugus and Valencia WRPs
and assigned waste load allocations (WLAs) to major POTWs, minor point
sources, and MS4s permittees discharging to specified reaches of the Santa
Clara River.

11. During the time that the State and Regional Boards were considering the
chloride TMDL, the National Pollutant Discharge Elimination System
(NPDES) permits for the Valencia and Saugus Water Reclamation Plants
(WRPs) were under consideration for renewal by the Regional Board. The
NPDES permits also included interim discharge limits for chloride which
differed from the TMDL interim waste load allocations. The NPDES interim
limits are based on the chloride concentration of the water served from Castaic
Lake for municipal supply in the Santa Clarita Valley plus a loading factor of
134 mg/L for the Valencia WRP and 114 mg/L for the Saugus WRP,
measured as a twelve month rolling average. The loading values are the
highest measured at each plant in the last 5 years.

12. On May 6, 2004, the Regional Board adopted Resolution 04-004 to revise the
interim waste-load allocations and ImplementationPlan for the chloride
TMDL in the USCR. The revised Implementation Plan in attachment A of
Resolution No. 04-004 supersedes .the Implementation Plan contained in
Resolution No. 03-008.

13. The Implementation Plan as specified in attachment A of Resolution No. 04-
004 requires the completion of several special studies that serve to
characterize the sources, fate, transport, and specific impacts of chloride in the
USCR, including impacts to downstream reaches and underlying groundwater
basins.

14. The first of the special studies, an evaluation of the appropriate chloride
threshold for the reasonable protection of salt-sensitive agriculture, was
completed in September of 2005. This special study, entitled "Literature
Review and Evaluation (LRE)," was reviewed and largely corroborated by a
Technical Advisory Panel (TAP) that issued a "Critical Review Report" of the
LRE.

15. The LRE found that the best estimate of a chloride hazard concentration for
avocado crops falls within the range of 100 to 117 mg/L. A similar range of
100 to 120 mg/L was found by the TAP. The existing WQO of 100 mg/L is
within the recommended range for the reasonable protection of salt-sensitive
crops.

- 3 -
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16. In addition to the LRE special study, a collaborative report entitled "Chloride
Source Identification/Reduction, Pollution Prevention, and Public Outreach
Plan (Chloride Source Report)," was completed in November of 2005. This
report, led by the CSDLAC, identifies sources of chloride in the USCR as
well as strategies for reducing those sources. The potable water supply was
identified as the largest source of chloride loading to the USCR. Self-
Regenerating Water Softeners (SRWS) in the Saugus and Valencia service
area were identified as the second largest source of chloride loading.

17. The second special study required by the Implementation Plan is the
"Groundwater /Surface. Water Interaction (GSWI) Model." The Regional
Board and CSDLAC are working in cooperation to complete this model.
Under existing TMDL, the GSWI is due May 4, 2007.

18. At a public hearing on November 3, 2005, the Regional Board was provided
with an update on the status of the chloride TMDL and the results of the LRE
study. The Board directed staff to evaluate whether revising the TMDL
Implementation Plan is appropriate, and to consider thepossible impacts of
the high chloride level in surface water to groundwater quality.

19. Based on the conclusions of the LRE and the chloride source report, staff
proposes four alternatives for the amendment to the Upper Santa Clara River
Chloride TMDL: (1) a no-action alternative in which the Regional Board
takes no action to revise the schedule, (2) an alternative that does not revise

the 13-year TMDL implementation schedule but includes implementation
milestones in years 6-13 of the TMDL schedule, (3) an alternative that
extends the 13-year schedule, and (4) an alternative that accelerates the 13-

year schedule. Staff recommends Alternative 4. Under this alternative, the
Regional Board will consider a TMDL amendment to both accelerate the final
compliance date and include time-certain tasks for tasks related to the design

and treatment of chloride removal processes to reduce chloride loading if
deemed necessary. Staff notes there is potential for additional chloride
loading of 4 million to 7 million lbs per year while the interim limit
(approximately 200 mg/L) is in effect instead of discharge at the WQO (100

mg/L). Staff however believes this discharge can be mitigated by accelerating

the TMDL schedule.

20. The Remand Resolution directed the Regional Board to consider a phased
approach so that the Districts can complete their implementation tasks by
Regional Board specified dates sequentially and within 13 years. This
direction was born of concerns expressed by stakeholders to the State Board
that they should not be required to expend resources planning and
constructing new technologies that the special studies could render
unnecessary. The Regional Board, therefore, readopted the TMDL with a 13

year implementation plan. That 13-year period included five years for special

studies, feasibility analysis and WQO revisions, ifwarranted, followed by

-4-
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eight years for planning, design, and construction of the selected remedy. The
eight year time schedule for planning, design, and construction was based on
comments submitted by the Districts on October 7, 2002, with a supporting
engineering study (Cost Impacts for Compliance with a 100 mg/L
Instantaneous Chloride Discharge Limit at the Santa Clara Valley Water
Reclamation Plants, Prepared by MWH, October 2002), that eight years is
required to plan, design and construct advanced treatment for chloride.

21 With completion of the LRE, and the anticipated completion of the GSWI
model by November 20, 2007, the Board finds that sufficient information will
be available such that there is no prejudice to the Districts in initiating the
feasibility tasks when the GSWI model is completed. Specifically, the LRE
studies reveal that at most the WQO could be relaxed up to 117 mg/L, from
100mg/L. These results, coupled with the results of the GSWI modeling, will
demonstrate whether the AGR and GWR beneficial uses could still be
protected with SSOs that are sufficiently less stringent such that construction
of advanced treatment systems would not be necessary. Subsequent TMDL
tasks, such as development of SSOs, development of the antidegradation
analysis, development of a preplanning report on conceptual measures to meet
different hypothetical final wasteload allocations, and preparation and
consideration of a Basin Plan Amendment to revise the chloride objective by
the Regional Board, can be accomplished in a shorter timeframe than
originally contemplated because the range of chloride values identified by the
LRE as necessary to protect AGR and GWR is significantly smaller than the
potential range of chloride objectives contemplated during development of the
TMDL schedule. This action does not require the Districts to complete the
planning and design tasks before the Regional Board considers revision of the
chloride WQO, preserves the current eight year schedule for planning, design
and construction that is currently contained in the TMDL, and also preserves
the requirements for the Board to reconsider the schedule twice during the
planning, design and construction phase. The Board finds the proposed action
complies with State Board Resolution 2003-0014.

22. The Staff Report, as well as a Notice of Exemption, and tentative Basin Plan
Amendment were released for public comment on May 5, 2006. The revised
Implementation Plan is proposed in Attachment A to this resolution.

23. The amendment is consistent with the State Antidegradation Policy (State
Board Resolution No. 68-16), in that the revisions ofthe Implementation Plan
for the 'Upper Santa Clara River Chloride TMDL do not include revisions to
WQOs, and are intended to shorten the time until compliance with standards.
Likewise, the amendment is consistent with the federal Antidegradation
Policy (40 CFR 131.12).

24. The proposed amendment results in no potential for adverse environmental
effects (de minimis finding), either individually or cumulatively, on wildlife

- 5
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because shortening the time to implementation will not result in different
processes from those already contemplated, but will merely advance those
processes.

25. The regulatory action meets the "Necessity" standard of the Administrative
Procedures Act, Government Code, section 11353, subdivision (b).

26. The Basin Plan amendment incorporating a revision for the Implementation
Plan in the Santa Clara River Chloride TMDL must be submitted for review
and approval by the State Water Resources Control Board (State Board), the
State Office of Administrative Law (OAL), and the U.S. Environmental
Protection Agency (U.S. EPA). The Basin Plan amendment will become
effective upon approval by OAL and U.S. EPA. A Notice of Decision will be

filed following these approvals.

Therefore, be it resolved that:

1. Pursuant to Section 13240 and 13242 of the Water Code, the Regional Board
hereby amends the Basin Plan by replacing the Implementation Plan contained
in Resolution 04-004 with the revised Implementation Plan in Attachment A

of this Resolution.

2. Pursuant to sections 13240 and 13242 of the California WaterCode, the
Regional Board, after considering the entire record, including oral testimony
at the hearing, hereby adopts the amendment to Chapter 7 the Water Quality
Control Plan for the Los Angeles Region to incorporate the revisions of the
Implementation Plan in the Upper Santa Clara River Chloride TMDL, Table
7-6.2, Implementation Section as set forth in Attachment A hereto.

3. The Executive Officer is directed to forward copies of the Basin Plan
amendment to the SWRCB in accordance with the requirements of section

13245 of the California Water Code.

4. The Regional Board requests that the SWRCB approve the Basin Plan
amendment in accordance with the requirements of sections 13245 and 13246
of the California Water Code and forward it to the Office ofAdministrative
Law (OAL) and the United State Environmental Protection Agency (U.S.

EPA).

5. If during its approval process Regional Board staff, State Board or OAL
determines that minor, non-substantive corrections to the language of the
amendment are needed for clarity, or for consistency, the Executive Officer

may make such changes, and shall inform the Board of any such changes.

6. The Executive Officer is authorized to sign a Certificate of Fee Exemption.

- 6 -
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7. The text in the Basin Plan, Plans and Policies (Chapter 5), is hereby amended
to add:

"Resolution No. 06 -OXX. Adopted by the Regional Water Quality Control
Board on August 3, 2006.
Amendment-to-revise-the Implementation-Plan in the TMDL for Chloride in
the Upper Santa Clara River, Resolution 04-004'.
The resolution proposes revisions to the Implementation Plan for the Upper
Santa Clara River Chloride TMDL."

1, Jonathan Bishop, Executive Officer, do hereby certify that the foregoing is a full,
true, and correct copy of a resolution adopted by the California Regional Water Quality
Control Board, Los Angeles Region, on August 3, 2006.

onathan Bishop
Executive Officer
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Resolution No. R4-2006-016
Page 1

Attachment A to Resolution No. R4-2006-016

Revision of the Implementation Plan
for the TMDL for Chloride in the Upper Santa Clara River, Resolution 04-004

Proposedioradoptiombythe'.CalifomirRegional-Water-Qtality-CdrittdrBblrd, Los Angeles
'Region on August 3, 2006.

Amendments

Table of Contents

Chapter 7. Total Maximum Daily Loads (TMDLs)
7-6 Upper Santa Clara River Chloride TMDL

List of Figures, Tables, and Inserts
Chapter 7. Total Maximum Daily Loads (TMDLs) Tables

7-6.1. Upper Santa Clara River Chloride TMDL: Elements
7-6.2. Upper Santa Clara River Chloride TMDL; Implementation Schedule (Revised)

Chapter 7. Total Maximum Daily Loads (TMDLs) Upper Santa Clara River TMDL

This TMDL was adopted by: The Regional Water Quality Control Board on October 24, 2002.
This TMDL was remanded by: The State Water Resources Control Board on February 19, 2003
This TMDL was adopted by: The Regional Water Quality Control Board on July 10, 2003.
This TMDL was revised and adopted by: The Regional Water Quality Control Board on May 6,

2004.
This TMDL was approved by: The State Water Resource Control Board on July 22, 2004
The Office of Administrative Law on November 15, 2004
The U.S. Environmental Protection Agency on April 28, 2005
This TMDL was revised and adopted by: The Regional Water Quality Control Board on August

3, 2006.
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Problem Elevated chloride concentrations are causing impairments of the water

Statement . quality objective in Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA
303(d) list Reach 8) of the Santa Clara River. This objective was set to

protect all beneficial uses; agricultural beneficial uses have been
determined to be most sensitive, and not currently attained at the
downstream end of Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA
303(d) list Reach 8) in the Upper Santa. Clara River. Irrigation of salt
sensitive crops such as avocados and strawberries with water containing
elevated levels of chloride results in reduced crop yields. Chloride levels

in groundwater are also rising.
Numeric Target This TMDL has a numeric target of 100mg/L, measured instantaneously

(Interpretation of and expressed as a chloride concentration, required to attain the water

the numeric water quality objective and protect agricultural supply beneficial use These

quality objective,
used to calculate

objectives are set forth in Chapter 3 of the Basin Plan.

the load The numeric target for this TMDL pertains to Reaches 5 and 6 of the

allocations) Santa Clara River and is based on achieving the existing water quality
objective of 100 mg/L, measured instantaneously, throughout the
impaired reaches. A subsequent Basin Plan amendmentwill be considered
by the Regional Board to adjust the chloride objective based on technical
studies about the chloride levels, including levels that are protective of
salt sensitive crops, chloride source identification, and the magnitude of
assimilative capacity in the upper reaches of the Santa Clara River,
provided that County Sanitation Districts of Los Angeles County choose

to submit timely and complete studies in accordance with tasks 2 through

6 of Table 7.6.2.
Source Analysis The principal source of chloride into Reaches-5 and 6 of the Santa Clara

River is discharges from the Saugus Water Reclamation Plant (WRP) and
Valencia WRP, which are estimated to contribute 70% of the chloride

load in Reaches 5 and 6.
Linkage Analysis Linkage between chloride sources and the in-stream water quality was

established through a statistical analysis of the WRP effluent and water
quality data at Blue Cut and Highway 99. The analysis shows that
additional assimilative capacity is usually added to Reaches 5 and 6 from
groundwater discharge, but the magnitude of the assimilative capacity is

. not well quantified. Consequently, the Implementation Plan includes a
hydrological study (Surface Water/Groundwater Interaction? Of the upper

reaches of the Santa Clara River.
Waste Load The numeric target is based on the water quality objective for chloride.

Allocations (for The proposed waste load allocations (WLAs) are 100 mg/L for Valencia

point sources) WRP and 100 mg/L Saugus WRP. The waste load allocations are
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. expressed as a concentration limit derived fromthe_existingWQQ_
thereby accommodating future growth. Other NPDES discharges
contribute a minor chloride load. The waste load allocation for these point
sources is 100 mg/L.

Load Allocation The source analysis indicates nonpoint sources are not a major source of
(for non point chloride. The load allocations for these nonpoint sources is 100 mg/L.
sources)
Implementation Refer to Table 7-6.2.

The implementation-plan proposes that during the period of TMDL
implementation, compliance for the WRPs' effluents will be evaluated in
accordance with interim waste load allocations.

Saugus WRP: The interim waste load allocation for chloride is the sum of
State Water Project treated water supply concentration plus 114 mg/L, as
a twelve month rolling average.
At no time shall the interim wasteload allocation exceed 230mg/L.

Interim Waste Load Allocation=Treated Potable Water Supply +
114 mg/L, not to exceed 230 mg/L.

(114 mg/L is the maximum difference in chloride concentration
between the State Water Project treated water and the Saugus
WRP treated effluent over the last five years.)

Valencia WRP: The interim waste load allocation for chloride is the sum
of State Water Project treated water supply concentration plus 134 mg/L,
as a twelve month rolling average. At no time shall the interim wasteload
allocation exceed 230 mg/L.

Interim Waste Load Allocation=Treated potable Water Supply +
134 mg/L, not to exceed 230 mg/L.

(134 mg/L, is the maximum difference in chloride concentration
between the State Water Project treated water and the Valencia
WRP treated effluent over the last five years.)

Margin of Safety An implicit margin of safety is incorporated through conservative model
assumptions and statistical analysis.

Seasonal Three critical conditions are identified for this TMDL. The driest six
Variations and months of the year is the first critical condition for chloride because less
Critical Conditions surface flow is available to dilute effluent discharge, pumping rates for

agricultural purposes are higher, groundwater discharge is less, poorer
quality groundwater may be drawn into the aquifer and evapotranspiration
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effects are greater in warm weather During drought, the second critical
condition reduced surface flow and increased groundwater extraction
continues through several seasons with greater impact on groundwater
resource and discharge. The third critical conditions is based on the recent
instream chloride concentration increases such as those that occurred in
1999, a year of average flow, when 9 of 12 monthly averages exceeded
the objective. Data from all three critical conditions were used in the
statistical model described. Hydrological modeling will be completed to
evaluate whether additional loading will impact the WQO or beneficial
uses during non-critical conditions.
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Date of.

2.

Alternate Water Supply
a) Should (1) the monthly average in-river concentration at Blue
Cut, the reach boundary, exceed the water quality objective of
100mg/L, measured for the purposes of this TMDL as a rolling
twelve month average, for three months of any 12 months, (2) each
agricultural diverter provide records of the diversion dates and
amounts to the Regional Board and County Sanitation Districts of
Los Angeles County (CSDLAC) for at least 2 years after the effective
date of the TMDL and (3) each agricultural diverter provide
photographic evidence that diverted water is applied to avocado, .

strawberry or other chloride sensitive crop and evidence of a water
right to divert, then CSDLAC will be responsible for providing an
alternative water supply, negotiating the delivery of alternative water
by a third party, or providing fiscal remediation to be quantified in
negotiations between CSDLAC and the agricultural diverter at the
direction of the Regional Water Quality Control Board until such as
time as the in-river chloride concentrations do not exceed the water
quality objective.

b) . Should the instream concentration exceed 230 mg/L more than
two times in the three year period, the discharger identified by the
Regional Board Executive Officer shall be required to submit, within
ninety days of a request by the Regional Board Executive Officer, a
workplan for an accelerated schedule to reduce chloride discharges.

Progress reports will be submitted by CSDLAC to Regional Board
staff on a semiannual basis from the effective date of the TMDL for
tasks 4, 6, and 7, and on an annual basis for Task 5.

Effective
TMDL
(05/04/2005)

3. Chloride Source Identification/Reduction, Pollution Prevention and
Public Outreach Plan: Six months after the effective date of the
TMDL, CSDLAC will submit a plan to the Regional Board that
addresses measures taken and planned to be taken to quantify and
control sources of chloride, including, but not limited to: execute
community-wide outreach programs, which were developed based on
the pilot outreach efforts conducted by CSDLAC, assess potential
incentive/disincentive programs for residential self-regenerating
water softeners, and other measures that may be effective in
controlling chloride. CSDLAC shall develop and implement the
source reduction/pollution prevention and public outreach program,
and report results annually thereafter to the Regional Board. Chloride

6 months after
Effective Date of
TMDL
(11/04/2005)
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sources from imported water supplies will be assessed. The
assessment will include conditions of drought and low rainfall, and
will analyze the alternatives for reducing this source.

4. CSDLAC will convene a technical advisory committee or committees
(TAC(s)) in cooperation with the Regional Board to review literature
develop a methodology for assessment, and provide
recommendations with detailed timelines and task descriptions to
support any needed changes to the time schedule for evaluation of
appropriate chloride threshold for Task 6. The Regional Board, at a
public hearing will re-evaluate the schedule for Task 6 and
subsequent linked tasks based on input from the TAC(s), along with
Regional Board staff analysis and assessment consistentwith state
and federal law, as to the types of studies needed and the time needed
to conduct the necessary scientific studies to determine the
appropriate chloride threshold for the protection of salt sensitive
agricultural uses, and will take action to amend the schedule if there
is sufficient technical justification.

12 months after
Effective Date
(05/04/2006)

,

5. Groundwater/Surface Water Interaction Model: CSDLAC will solicit
proposals, collect data, develop a model in cooperation with the
Regional Board, obtain peer review, and report results. The impact of
source waters and reclaimed water plans on achieving the water
quality objective and protecting beneficial uses, including impacts on
underlying groundwater quality, will also be assessed and specific
recommendations for management developed for Regional Board
consideration. The purpose of the modeling and sampling effort is to
determine the interaction between surface water and groundwater as
it may affect the loading of chloride from groundwater and its linkage

to surface water quality.

2.5 years after
Effective Date of
TMDL
(11/20/2007)

6. Evaluation of Appropriate Chloride Threshold for the Protection of
Sensitive Agricultural Supply Use and Endangered Species
Protection: CSDLAC will prepare and submit a report on endangered
species protection thresholds. CSDLAC will also prepare and submit
a report presenting the results of the evaluation of chloride thresholds
for salt sensitive agricultural uses, which shall consider the impact of
drought and low rainfall conditions and the associated increase in
imported water concentrations on downstream crops utilizing the

result of Task 5.

2.5 years after
Effective Date of
TMDL
(11/20/2007)

7. Develop Site Specific Objectives (SSO) for Chloride for Sensitive
Agriculture: CSDLAC will solicit proposals and develop technical
analyses upon which the Regional Board may base a Basin Plan

amendment.

2.8 years after
Effective Date of
TMDL
(02/20/2008)
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8. Develop Anti-Degradation Analysis for Revision of Chloride
Objective by SSO: CSDLAC will solicit proposals and develop draft
anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to
meet different hypothetical final wasteload allocations. CSDLAC
shall solicit proposals and develop and submit a report to the
Regional Board that identifies potential chloride control measures and
costs based on different hypothetical scenarios for chloride water
quality objectives and final wasteload allocations.

10. a) Preparation and Consideration of a Basin Plan Amendment (BPA)
to revise the chloride objective by the Regional Board.

b) Evaluation of Alternative Water Supplies for Agricultural
Beneficial Uses: CSDLAC will quantify water needs, identify
alternative water supplies, evaluate necessary facilities, and report
results, including the long-term application of this remedy.

c) Analysis of Feasible Compliance Measures to Meet Final
Wasteload Allocations for Proposed Chloride Objective. CSDLAC
will assess and report on feasible implementation actions to meet the
chloride objective established pursuant to Task 10a).

d) Reconsideration of and action taken on the Chloride TMDL and
Final Wasteload Allocations for the Upper Santa Clara River by the
Regional Board.

3 years after
Effective Date of
TMDL
(05/04/2008)

11. a) Implementation of Compliance Measures, Planning: CSDLAC to
submit a report of planning activities which include but are not
limited to: (1) identifying lead state/federal agencies; (2)
administering a competitive bid process for the selection of EIR/EIS
and Engineering Consultants; (3) Development of Preliminary
Planning and Feasibility Analyses; (4) Submittal of Project Notice of
Preparation/Notice of Intent; (5) Preparation of Draft Facilities Plan
and EIR; (6) Administration of Public Review and Comment Periods;
(7) Development of Final Facilities Plan and EIR and incorporation
and response to comments; (8) Administration of final public review
and certification process; and (9) Filing a Notice of Determination
and Record of Decision.

b) Implementation of Compliance Measures, Planning: CSDLAC to
provide a schedule of related tasks and subtasks related to Task 11a),

5 years after
Effective Date of
TMDL
(05/04/2010)

5 years after
Effective Date of
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and provide semi-annual progress reports on progress of planning
activities, thereafter, until completion of Final Facilities Plan and
EIR.

TMDL
(05/04/2010)

12. The Regional Board staff will re-evaluate the schedule to implement
control measures needed to meet Final Wasteload Allocations
adopted pursuant to Task 10 d) and the schedule for Task 13. The
Regional Board, at a public meeting will consider extending the
completion date of Task 13 and reconsider the schedule to implement
control measures to meet Final Wasteload Allocations adopted
pursuant to Task 10 d). CSDLAC will provide the justification for the
need for an extension to the Regional Board executive Officer at least
6'mOnths in advance of the deadline for this task.

6 years after
Effective Date of ,
TMDL
(05/04/2011)

13. a) Implementation of Compliance Measures, Complete
Environmental Impact Report: CSDLAC shall complete a Facilities
Plan and Environmental Impact Report for advanced treatment
facilities to comply with final effluent permit limits for chloride.

b) Implementation of Compliance Measures, Engineering Design:
CSDLAC will begin the engineering design of the recommended
project.

c) Implementation of Compliance Measures, Engineering Design:
CSDLAC will provide a design schedule of related tasks and sub-
tasks, and provide semi-annual progress reports on progress of design
activities, thereafter, until completion of Final Design. In addition
CSDLAC will provide a construction schedule of related tasks and
sub-tasks, and provide semi-annual progress reports on progress of
construction activities, thereafter, until completion of recommended
project.

d) Implementation of Compliance Measures, Construction:
CSDLAC shall have applied and received all appropriate permits and
have completed construction of the recommended project.

6 years after
Effective Date of
TMDL
(05/04/2011)

6 years after
Effective Date of
TMDL
(05/04/2011)
7 years after
Effective Date of
TMDL
(05/04/2012)

11 years after
Effective Date of
TMDL
(05/04/2016)

14. The interim effluent limits for chloride shall remain in effect for no
more than 11 years after the effective date ofthe TMDL. Water
Quality Objective for chloride in the Upper Santa Clara River shall be
achieved. The Regional Board may consider extending the
completion date of this task as necessary to account for events
beyond the control of the CSDLAC.

11 years after
Effective Date of
TMDL
(05/04/2016)
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State of California
. California Regional Water Quality Control Board, Los Angeles Region

RESOLUTION NO. R4-2007-018
November l, 2007

Amendment to the: Water Quality Control Plan for the Los Angeles Region to
Subdivide Reach 4 of the Santa Clara River

WIIER_EAS, ;the California Regional Water Quality Control Board,Loi
Angeles Region, finds that

1. The Santa Clara River (SCR) is the largest river system in southern California.
. that remains in a relatively natural state. The River originates on the northern

..slope,ofthe San 'Gabriel lgountainS.:in Los Angeles.County, traverses Ventura
..County,.and flows into the Pacific Oceanbetweenthecities of San
Buenaventura.(Ventnra.)..and ;Oxnard. ...The predominant -land .uses in the SCR
watershed include agriculture, open space, and residential uses:. Revenue
from the agricultural industry within the SCR watershed.is estimated at over
$700' .roillion,annually and residential use is increasing rapidly both in the
upper-;n& lower watershed.- .

. .

2. Reaches 5 and 6 of the SCR-arelocatedupstream of the Blue Cut gauging
station,:-west oftheLos :Angeles..Ventura County line. .Beneficial uses of the
Upper Santa Clara RiverY(USCR) includeea:gricultdral supply (AGR),
groundwatenrecharge G.IIVR),.ancl,rare, threatened, or.endangered species:
habitat (RARE). Reaches 5:And 6 ofthe.USCRare 4istedas impaired by

. :chloride .on the United, StatesEnvironmental Protection:Agency (U.S.-EPA).
-approved 303(d)..-list of .impaired waterbodiesin California due toexcessive
concentratiOns ofchloride. A chloride; Tivil)Lis currently effective which
assigns wastelo.ad..allocationitathe Valencia and Saugus Water;Reclaraation

. Plants .(WRP.$) which..are .owned. and operatedbythe-County Sanitation
Districts of Los AngelesCOunty(Districts).

3. ..iReach 4: of the SCR is located downstream from Reach 5 and extends to the
.City. of Fillmore. Reach 4 receives surface flow from.Reach 5 and contains
several unique hydrogeologic features4hat affect chloride 'and other water
quality parameters in the upper and lower segments of Reach 4.- The key
hydrological feature Of Re .4 is a dry 'gap -where surface water in theupper
portion of Reach 4.infiltrates into the underlying goundwater basin, Piru
Basin2Under:dry -weather .conditions. Flow.resurfaces approximately six miles
downstream. Flow:from amajor tributary,f.PiruCreek,-also infiltrates into the
:Piru basin under dry weather .conditions. Both the surface water and
groundWater upstream of the-Piru Creek confluence 'with. 'Reach 4 contain
greater levels of chloride 'than'the' surface and groundwater levels downstrepm
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from the Piru Creek confluence due to water reclamation plant discharges into

Reaches 5 anc16 upstreatfr of Reach 4. TheBasin Plan recognizes the unique
hydrologeology in the Piru Basin by establishing different groundwater

objectives for chloride upstream and downstream of Piru Creek.. The chloride
objective for groundWater clOWnstream of the Piru Creek confluence is 100

mg /I whereas the chloride objective for groundwater upstream of the Piru
Creek confluence is 200 nig/L1 However, the water quality objective (WQO)

for chloride in surface water is400 mg/1 both upstream and. downstreani of.

Piru Creek.

4. The,TMDT. schedule :requires completion of several studies and

Regional Board consideration of sitespecifickthjectives (SSOs) for chloride in

the USCR by May 2008. The special studies include a review of technical

Iitera.ture 'relating to the Ontoridethreahold forirrigaton: of salt-sensitive
crops;:a.m:odel of the groundwater-ramface water iartera.ctions in the USCR,

and ;a study of chlorlde}threshold forthreatened and endangered species.

The saltserisitivp crop sthdyi isi completeanclthe studies- peitaining to

Modeling and threatenedand endangeredspecies are scheduled for completion

by Noveniber 20.07...?):,: (1,

5. TheRegional. Boardtinds that subdividingReach: 4...iiatu tWo, reaches that are

spatially equivalent to the existingreaoh wcyuldbettar represent the rinique

hydraulic regime between the downstream portion of Reach 4 (i.e. Reach 4A)
anditheupstreamportioii:ofReaCh 4 :(Reach 433)1 Reach 4.46i' is different from

Reach 4B in tenni. of chaimel morphology, ltiSs in transit, and inflows from
tributaries. as; compared to Reach 4A.. All flow inReach 4B infiltrates to
groundwater brink ch yweatheccinditionsi.creaiing the beginning of the

`Dry: G-apr.,,Whilein Reach 4A,.risinggroundWatertesurfaces due to 'unique
geologiatonditions. AddifiOnatypsurface water quality 'in Reaches 4A and

413 is significantly different duet° the' differinggfoundwater-surface water
interaction ancl:contriblitions from wastewatevdiseharges inthese areas.

Further, influencefiOliVtributiryinflowg tathe-sek.inReach 4B are
significantly.smaller.tiaarkinfluence.from. tributary iflows in,Reach 4A. The
proposed reaches ialsoibetter dbindide*Ith the asin Plan descriptions of the
grbundwater basins underlying the reaches: Finally, the Regional Board finds

that dividing Reach 4 into tWo separate reaChes.Wouldpro:videthe greatest
benefitby limiting thergeographical scope Of and' potential SS 0 for chloride to

be considered. by the:.Regional Board in the/future.,

6. The present Reach 4 definition is between :the A Street bridge in Fillmore and

the Blue Cut gatigingtation near the VenturaLos Angeles Count' line.
The proposed iedefined reachconsists of Reach 4A. between the confluence .of

Piru Creek and the A Street Bridge in the City of Fillmore, and Reach 4B
between theBlue Cut gauging:station and the confluence ofPiru Creek. This
action itself does not modify the WQO for chloride in either Reach 4A or
ReaChB, nor adopt a SSO forchloride in Reach 4A or 4B. Dividing Reach 4
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is an :administrative action' so :thatthe 'Regional Board may effectively
consider the results .ofthe forthcoming TMIDL special studies.

7. TheRegionalBoard.finds it appropriate to correct an or in the 1994 Basin
.. Plan map by changing the circled number "3" ;between "Sisar Creek" and

"Santa Paula Creek" above the doted line to circled number "9", and to revise
Reach 4 of the SCR by dividing Reach 4 into two ',separate reaches,' Reach 4A
between the confluenCe of Piru Creekand-the.A, Street bridge in the City of
Fillmore -and Reach 4B betWeenthe Blue Cut gauging stationand the
Confluence of Piru Creek. .

..
8. The Staff Report, as -Well as tentative Basin Plan Amendment was released for

public comment on AnguSt 27, 2007. The revised reach designations are
proposed in Attachment A to thislesblution. ..;

9. . Notice of this-hearing wasiniblishedin accordancewithAherequirerhents of
Water.Code SectiOn13244. This notice Was ,published:in..the Santa Clarita
Signal and :VenturaStairnewspipers of general circulation, on August 27,

10. The public.hashad reasonable opportunity to participate in review of the
amendment to the BasinPlan. A:draft staff report was released for public
cornment on August:27,2007,3aNotice-ofilearing .and'Notice of Filing were
.publiShed.and circulated 45 dayspreceding Board action;.-Regional Board
staffresponded to oral:and written comments:received. from the public; and
the Regional Boardhella.publiC hearing On.November 1, 2097, to consider
adoption of the TMDL.. . .

11. The ramenftentis ,consistent With the :State-A.ntidegradationPolicy (State
Board Resolution No. 684:6), inAhat the boUndary .re-designation for Reach 4
of the SCR do not include .revisions Ito WQOs. Likewise, the: amendment is
..eonsistentwiththe federal AntidegadationTblicy .(401.0FR 131.12).

.12. The proposed atnendment results .in no potential for adverse environmental
effects, either individually or cumulatively, because dividin.g an existing reach
into two reacheslhat are:spatially equivalent. to:the existing reach to reflect

. unique hydrological characteristics Of the.two segments is merely an
: .administrative task and no physicalrimpacts: nthe environment are
.anticipated. The subdivision of Reach.4inerely facilitates: a conveni ent and
logical basis for consideration of water quality regulatioias in the future and
does not revise any WQ0s. This action distinguishes water body segments

.-baSed on the technical difference associated v,ritli'th.eirdistinct hydrological
- tharacteristicsancl the different effects of wastewater discharges on water

quality in the two reaches. The action of creating administrative units has no
impacts on what water 'quality requirements can or shOuld,be applicable at any

- 3 -
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givenlocation.. Accordingly, this action is not a "project" within the meaning

of the CaliforniaEnvironmental Quality Act..

13, The regulatory action' Meets the "Necessity" standard of the Administrative
Procedures Act, Government Code, Section 11353, Subdivision (b).

14. The Basin Plan amendment for re<lesignatiori of Reach 4 of the SCR must be.

submittedfor 4eview, and approval'by the State-Water Resources Control
Board (State Board), the State Office ofAdmirdstrative Law (OAL), and the

U.S. EPA. The Basin Plan amendinent will become effective upon approval

by OAL and U.S. EPA. A Notice of Decision will be fxled following these

approvals.
, .

Therefore, be it resolved that:

.Pursuant to S ection' 13:240of the. Water Code,rtheRegiorial, Board hereby

amends the Basin Plan by dividinggkeaehr4 .o,fthe SCR intO two separate

reaches; Reach.4A hetween-theconfluence..ofPhil Creek: and the A Street

bridge in the City of Fillmore and Reach 4B between the Blue Cut gauging

station and the confluence of Piro Creek.
. '

.
PurSuantto!sectioii,s 1.3240 of the -CalifomaiaNater,Code; tie;Regional. Board,

after 'bbilsidering ace-entire recorkincluding Dralrtestimony at the hearing,

'hereby adopts the amendinent:to Chapter 2,the Watep..Q.iality. Control Plan for

the Los AngelesRegion to incorporate the revisiOns of reach designation of
SCR, Figure 2-3, as set forth iii: Attachment A hereto.

3. The Executive Officer is directed to forward copies of the' Basin Plan
amendmentio the:State Board in accordance withtbArequitements of section

13245 of the. aliforniaWater COde. :

4., The Regional Board requests.that the'RtateBoard apprOye the Basin Plan

artiendment in accordance with the requirements of seotions 13245 and 13246

of theiCalifOrtia Wator Code andforwardlt to the GAL am:DU:S. EPA.

5. If.during its approValPrOcess'RegionalaOard staff; State.Board or OAL
determines that minor,: non .substantive corrections to 41.6-language of the

amendment, this; res_ojution, ;orotllerrrelevant,documentation are needed for .

clarityv or for consistency, ,the,Executke Officer may make such changes, and
shall infotmt the Board Of-any suchehanges. ; '

TheExeCutiveOfficer is authorized to sigri,a Certificate f:Fee Exemption, or

pay the applicable fee as may be required.bythe :Fish:and Game COde.

7:. Figure 'Major surface waters of the Santa: Clara,River watershed.

-4
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"4. Between Blue Cut :gaging station (approx. 1 mile west of LA/Ventura
county line) and A Street; Fillmore"

Add:

And

"4A. Between the confluence of Piru Creek and A Street, Fillmore
4B. Between Blue Cut gauging station and confluence of Piru

Creek"

Change the circled number "3" between "Sisar Creek" and--"Santa Paula
Creek" above the doted lvie to circled number "9".

I, Tracy J. Egoscue, Executive Officer, dO hereby certify that the foregoing is a full, true,
and.correct copy of a resolution, adopted by the California. Regional ',Water Quality
Control Board, Los Angeles Region, on Noveniter I, 2667.

Tra Egslrcue
Executiv- 0 cer
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Resolution No. R4-2007-018
Page

Attachment A to Resolution No, R4-2007418

SUBDIVISION OF SANTA CLARA RIVER REACH 4

Proposed for adoption by the California Regional Water Quality Control Board, Los Angeles Region on
November I 2007.

Table of Contents

Chapter 2. Beneficial Uses
Figure 2-3. Major surface waters of the Santa Clara River watershed

This Basin Plan Amendment (BPA) was adopted by: The Regional Water Quality Control Board on
November 1, 2007.
This BPA was approved by: The State Water Resource Control Board on xxxxx xx, xxxx..
The Office of Administrative Law on xxxxx xx, xxxx.
The U.S. Environmental Protection Agency on xtoc.X.,*x,
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Resolution No. R4-2007-018
Page 2
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Figure 2-3. Major surface waters of the Santa Clara River watershed.
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11-1-07
18 quickly on some of the history. I mean, I may skip some
19 of the general history of the T.M.D.L. so --
20 CHAIR DIAMOND: Ms. Harris.
21 MS. HARRIS: This is the public hearing for
22 consideration of a proposed resolution in naming a Water
23 Quality Control Plan to Subdivide Reach 4 of the
24 Santa Clara River into two reaches. Copies of the
25 resolution were sent to interested persons.
0268
01 Madam Chair, will you now please open the hearing
02 and administer the oath?
03 CHAIR DIAMOND: Yes. All those who are going to
04 testify in Item Number 11, please raise your right hand
05 and repeat after me.
06 (WHEREUPON ALL POTENTIAL WITNESSES WERE
07 COLLECTIVELY SWORN)
08 CHAIR DIAMOND: Thank you.
09 Mr. Unger.
10 MR. UNGER: Chair Diamond, I've been advised that I
11 should wait until Board Member Marin returns.
12 CHAIR DIAMOND: She'll be right back. Okay. Mr.
13 Unger.
14 MR. UNGER: Good afternoon, Chair Diamond, members of
15 the Regional Board. For the record, I'm Sam Unger, Chief of
16 the Regional Programs Section.
17 Today I'm presenting for your consideration a Basin
18 Plan Amendment to divide Reach 4, the reach stretching from
19 the city of Fillmore to the blue cut area near the
20 Los Angeles-Ventura County line of the Santa Clara River,
21 and we're proposing to split that into two reaches.
22 As you know, this item is part of the upper
23 Santa Clara River chloride T.M.D.L. You go to the next
24 slide. This T.M.D.L. has a long history before this Board.
25 I'm not going to go through the history, but suffice it to0269
01 say that we are now -- the revision of the schedule that
02 took place in 2006 that this Board adopted based on the
03 results of the literature review showed 100 to
04 117 milligrams per liter was an appropriate standard for
05 avocado irrigation was approved by State Board this May, and
06 we are now working under that scheduling.
07 So what we're doing now is we're we're bringing
08 this in advance of completion of the other special studies.
09 The special studies shown on this slide, the chloride study
10 guideline, which has been completed. I'm just going to
11 refer to it. There is also a groundwater surface water
12 interaction study, which is a quite advanced stage right
13 now. We're running scenarios, some preliminary results are
14 coming out, and we hope to have the results of that study
15 early next year, and a study of the endangered species
16 protection, vis a vis chloride in the upper
17 Santa Clara River.
18 Due to the revised schedule, implementation now is
19 going to go very quickly next year when the results of these
20 studies are available to plan, design, and construction.
21 And so the item today is to really enhance that transition
22 from a study phase to the design, phase.
23 This slide is taken from a basin plan, and it
24 depicts the entire Santa Clara River with the reaches. In
25 our work, we teach our designated our stretches of the
0270
01 river that share similar hydrological and water quality
02 features.
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11-1-07

03 They are often broken at tribUtary.confluentet,

04 discharges of major P.O.T.W.'s, and transitions from

05 freshwater to saltwater, which occurs in the estuaries of

06 our region.
07 In our Basin Plan, all of the surface water reaches

08 are designated in a series of figures in Chapter 2, such as

09 the one you're seeing right here. Most of these reach

10 designations were originally designated in 1975 Basin Plan,

11 but over the years there have be some changes to some of

12 them when water qUality or land uses were found to.be

13 changed from the original designations, and that's what

14 we're proposing to do here today.

15 This slide shows Readi 4, the reach that we're

16 currently talking about and the upstream Reach 5 some of the

17 major hydrological, geographical, and jurisdictional

18 features of the upper Santa Clara River.

19 The purple forest is Los Angeles County, the yellow

20 is Ventura County, and going from upstream to downstream,

21 the yellow line represents Reach 6, the green line Reach 5,

22 and the red line is the current Reach 4.

23 Two managed retervoirs, Castaic Lake and Piru Lake

24 are tributary to the Santa Clara River to the Castaic Creek

25 and Piru Creek. The major'thloride sources are the Saugut

0271
01 and Valencia water reclamation plants, which are also shown

02 on this slide over towards the right.

03 And the.Major featUre of these readies is the dry'

04 gap, which is approximately six miles along. Thit is an

05 area where under typical conditions surface flow typically

06 infiltrates into the underlying groundwater basin, which

07 then exfiltrates back into the surface flow downstream.

08 Near the middle of the dry gap is Piru creek

09 confluence, but this too mostly infiltrates into the

10 underlying groundWater basins. The underlying groundwater

11 basins are also shown on the map with the red, light green,

12 and the light blue, and what we're proposing to do is split

13 the reach right there betWeen the light green and the blue

14 for reasons which I'll talk about right now.

15 This slide depiCtS the surface and groundwater

16 systems. A key feature on the slide, again, is Piru Creek,

17 which enters the Piru Groundwater Basin, and -- and the

18 point I'm trying to get to is -- thank you. Why is not

19 it -- there we go Okay.

20 Piru Creek right there from Piru Lake down to this

21 area, and the water quality within the groundwater basin as

22 measured by chloride and other parameters is markedly

23 different from the east side of the Piru Basin and the west

24 side of the PirurI§Asin
25 On the east tfde of the Piru Basin, the groUndWater.

0272
01 quality is reflective of the overlying surface flOW;. which

02 is influenced from the discharges from the Saugus and

03 Valencia treatment plants,
04 On the west side, the groundwater quality reflects

05 the influence of Piru Creek, which attenuates the high

06 chloride leVels from the SaugUS and Valencia Wastewater

07 Treatment Plants.
08 The ultimate source of Piru Creek water is the

09 state water projeCt. And as mentioned previoutly, the

10 influence of Piru Creek on the groundwater quality was noted

11 in our original basin plan, which had 200 milligrams per .

12 liter in the eastern reach, and 100 'milligrams i'n' -the

13 western reach.
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11-1-07
14 I want to stress to you today that this Basin Plan
15 Amendment does not preordain or prejudice any further
16 regulatory actions, such as water quality objective changes,
17 site specific objectives or beneficial use and divisions,
18 which may be brought before the Board when the results on
19 all the special studies are complete. It's really just the
20 -- structure so that you can look at more alternatives to solve
21 this chloride problem.
22 I'm going to just very quickly, this is just a list
23 of the beneficial uses and water quality objectives. As we
24 all know, agricultural supply, groundwater recharge, aquatic
25 life habitat are the few beneficial uses regarding chloride.
0273
01 The surface water quality for Reaches 5 and 6,
02 excuse me, for all Reach 4 are 100 milligrams per liter, but
03 as I said, the underlying groundwater is 100 milligrams per
04 liter for chloride in western Piru and 200 milligrams per
05 liter for eastern Piru.
06 So what are we talking about? we're talking about
07 making a change to our Basin Plan by just switching out,
08 essentially this figure, which is in Chapter 2 of our Basin
09 Plan to essentially put this little reach break in the
10 figure and essentially redesignating this area as 4A and
11 this area as 4B and putting the accompanying description on
12 the legend of this map.
13 Flow in Reach 4 and the reason basically that we
14 want to do this is because of the difference in water
15 quality flow and the difference in hydrology between reaches
16 A and B.
17 we are bringing this action, again, for two
18 reasons. It will allow development of a more geographically
19 precise site specific objective in the future if such a site
20 specific objective is deemed appropriate based on the
21 results of the special studies. And this action will allow
22 dischargers, the Regional Board, and stakeholders to develop
23 a wider range implementation actions to obtain water quality
24 standards.
25 As we've been working since the State Board

0274
01 approval of our scheduled revision, a key new implementation
02 strategy has been brought to the table. Since that time
03 you've also heard when you considered the Newhall Ranch
04 water Reclamation Plant permits that were months ago, that
05 they are planning on putting in reverse osmosis.
06 so there's a number of things that have just
07 changed even since over last year, and that's why we're
08 doing this today so that we can take advantage of the other
09 tools that make it available to us as we continue our
10 studies and find the best way to reach solutions to the
11 chloride issues.
12 These are just a summary of comments that have been
13 received. I'd like you to know, too, that we have
14 this -- this item has been very well bedded through the
15 standing process that we have in the upper Santa Clara River
16 watershed with stakeholders and the discharger. we meet on
17 a monthly basis. They've all reviewed this, and we've
18 received six comment letters, basically, from the Ventura
19 County Water Quality Coalition, the Newhall Land and
20 Farming, Castaic Lake water Agency, which is a wholesaler in
21 the Santa Clarita valley, the City of Santa Clarita, united
22 water Conservation District, and the Valencia Water Company.
23 Five and six letters supported this Reach 4
24 subdivision. I say the other letter from united water
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25 Conservation oistriCt was -- was alto supportive to a

0275
01 degree, although they thOUght that we hadn't provided
02 sufficient rationale for the. hydrolOgical water quality
03 differences.
04 However, it was, you know, responsive to comments
05 in difference of water quality between the eastern part of
06 Reach 4 and the western part of Reach 4 is is significant
07 and very well- known.
08 So let's talk about, real quickly, the first is the
09 rationale for reaching for dividing Reath 4 is
10 unconvincing. And we d like to say; again, I can't say 4t
11 enough at this time, that this item does not revise the
12 water quality objectivet in any of the relevant reaches at
13 all.
14 The water quality objectives will only be proposed
15 after all of the special studies are completed. They also
16 said that this may be a prelude to degradation to water
17 quality in the eastern Reach 4' and the eastern Piru Basin,
18 and our response to that, again, As that we're not doing any
19 citation objectives, we're not doing any water quality
20 changes at this time Until all the special studies are
21 completed next year, and we will -- we will in any
22 recommendations that we bring before you at that tiMe,' we
23 will consider protection of water quality and the
24 degradation of water quality will certainly be brought to
25 full consideration before we bring any Site-Specific

0276
01 Objectives to your attention.
02 And, finally, it is als0.at the end of the day
03 special studies are complete we will bring this item back to
04 you. It is always the Board's option to maintain the
05 current objectives any way even if we split up the reaches.
06 So we feel that thote are perfect responses to the concerns.
07 We recognize the concerns, we feel that they are a bit
08 premature.
09 And, finally, there are two comment letters, one
10 from the Ventura County Agriculture AtsociatiOn for one,
11 and also from united is that the groundwater objective for
12 chloride in the eastern Piru Basin needs to be revised to a
13 level that is protective of existing agriculture sources.
14 And they go on to note that the current level of
15 200 milligrams per liter in the eastern baSin was really set
16 due to historical drawing, discharge contamination in the
17 oil field, production and exploratiOn in the upper
18 Santa Clara River Watershed.
19 Staff agrees. Staff agrees that the levels in the
20 Piru Basin basin have historically ranged in 'eastern
21 part of the Piru Basin between 100. -- `around -150 milligraMs
22 per liter between the years 1957 and 1966.
23 when these oil, field brine discharges were
24 essentially outlawed, the high chloride in the eastern
25 portion of the batin started to attenuate and came down, and

0277
01 now it's typical where it's hovering somewhere in the 100 to
02 120 range most recently. The --what used to be reflective
03 of oil fields discharges is now reflective of wastewater
04 treatment plant discharges.
05 so it may be appropriate to do that, but, again, we
06 think it's too prematUre at this time, and we think that
07 this should be brought baCk to you with the entire package
08 of alternatives to address the chloride issue of the
09 Santa Clara River.
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10 we have just another few minutes. So just to bring
11 you your alternatives here today, certainly you can maintain
12 the current reach definition, take no action on this item,
13 or you can divide Reach 4 into two separate reaches, 4A and
14 4B with no change to the objectives in those reaches at this
15 time. It doesn't prejudice any further Site Specific
16 objectives, and that will be done at the confluence of
17 Piru Creek by changing the map which I've shown you before
18 in our Basin Plan and replacing the existing map.
19 Our recommendation is alternative two, and
20 basically because this is part of a set of larger actions
21 that will be taken. It's a path that we sat down
22 essentially in solving this problem, there's a study face,
23 we think that this will bring more options for your
24 consideration next year when the results of the modelling
25 and the other special studies that are complete. So with

0278
01 that
02 CHAIR DIAMOND: Thank you, Mr. unger.
03 we have two cards. Mr. Philip Brees (phonetic)?
04 Followed by Ron Smith and we need to be out of here at 5:30,
05 so give us time to deliberate.
06 MR. BREES: Madam Chair, Board members, my name is
07 Phil Brees, I'm the manager of the Technical Services
08 Department of the Los Angeles County Sanitation District,
09 difficult elephant that was referred to earlier. Today I'm
10 here to represent the Santa Clarita Valley Sanitation
11 District.
12 Now, first I'd like to express appreciation for the
13 Board staff's efforts on the Santa Clara River T.M.D.L.
14 As you may know, district staff and. Board staff
15 have met on almost a weekly basis on this T.M.D.L., and it's
16 directly due to staff's concerted efforts that this item was
17 brought before the Board today, and we want to recognize
18 that effort.
19 The district supports subdivision of Reach 4 into
20 two subreaches, 4A and 4B for two reasons. One, we believe
21 there is substantial technical merit to staff's proposal.
22 There are substantial significant hydrologic and water
23 quality differences between the eastern and western portions
24 of Reach 4 that justifies subdivision of the reach.
25 And, second, this action will expand potential

0279
01 T.M.D.L. compliance options, which can be considered to
02 address the chloride T.M.D.L.
03 A very important option is currently under
04 development, it's an alternative water resources management
05 option, which, in concept, enjoys broad stakeholder support.
06 This option is a watershed-based solution that provides many
07 advantages that are not available from a conventional
08 concrete and steel advanced treatment approach, and it still
09 protects all existing and potential beneficial uses.
10 This action to subdivide the Reach will support
11 continued development of this option, which represents a
12 potential win-win situation for water resources and water
13 quality management in Los Angeles and Ventura County.
14 So I'd like to reiterate District support for
15 staff's recommendation, and at this late time in the day,
16 I'd be happy to answer any questions and thank you for
17 consideration.
18 CHAIR DIAMOND: Thank you very much. Mr. Rob Roy.
19 MR. ROY: Thank you, Madam Chair. I'll be one minute.
20 sam took all my thunder from me. We basically are
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State of California
California Regional Water Quality Control Board, Los Angeles Region

RESOLUTION NO. R4-2008-012
Deceniber 11, 2008

Amendment to the Water Quality Control Plan for the Los Angeles Region to Adopt
Site Specific Chloride Objectives and to Revise the Upper Santa Clara River

Chloride TMDL

WHEREAS, the California Regional Water Quality Control Board, Los
Angeles Region, finds that:

1. The federal Clean Water Act (CWA) requires the California Regional Water
Quality Control Board (Regional Board) to develop water quality standards
that are sufficient to protect beneficial uses designated for each water body
found within its region.

2. The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and
section 303(d) of the CWA, as well as in USEPA guidance documents (Report
No. EPA/440/4-91/001). A TMDL is defined as the sum of the individual
waste load allocations for point sources, load allocations for nonpoint sources
and natural background (40 CFR 130.2). Regulations further stipulate that
TMDLs must be set at levels necessary to attain and maintain the applicable
narrative and numeric water quality objectives (WQOs), andprotect beneficial
uses, with seasonal variations and a margin of safety that takes into account
any lack of knowledge concerning the relationship between effluent
limitations and water quality (40 CFR 130.7(c)(1)).

3. Upon establishment of TMDLs by the State or USEPA, the State is required to
incorporate the TMDLs along with appropriate implementation measures into
the State Water Quality Management Plan (40 CFR 130.6(c)(1), 130.7). This
Water Quality Control Plan for the Los Angeles Region (Basin Plan), and
applicable statewide plans, serves as the State Water Quality Management.
Plans governing the watersheds under the jurisdiction of the Regional Board.

4. The Santa Clara River is the largest river system in southern California that,
remains in a relatively natural state. The River originates on the northern slope
of the San Gabriel Mountains in Los Angeles County, traverses Ventura
County, and flows into the Pacific Ocean between the cities of San
Buenaventura (Ventura) and Oxnard. The predominant land uses in the Santa
Clara River watershed include agriculture, open space, and residential uses.
Revenue from the agricultural industry within the Santa Clara River watershed
is estimated at over $700 million annually, and residential-use is increasing
rapidly both in the upper and lower watershed.

1
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5, The upper reaches of the Santa Clara River include Reaches 5 and 6 which are
located upstream of the Blue Cut gauging station, west of the Los Angeles
Ventura County line between the cities of Fillmore and Santa Clarita. Reaches
5 and 6 of the Upper Santa Clara River (USCR) appear on the EPA 303d list
of impaired waterbodies (designated on the 2002 EPA 303d list as Reaches 7
and 8, respectively). Several beneficial uses of the USCR, including
agricultural supply water (AGR), groundwater recharge (GWR), and rare,
threatened, or endangered species habitat (RARE), are listed as impaired due
to excessive chloride concentration in the waters of the USCR. Valencia and
Saugus Water Reclamation Plants (WRPs), which are owned and operated by
the Santa Clarita Valley Sanitation District of Los Angeles County (SCVSD),
are two major, point sources that discharge to the USCR.

6. On October 24, 2002, the Regional Board adopted Resolution No. 02 -018,
amending the Basin Plan to include a TMDL for chloride in the USCR.

'Resolution 02-018 assigned waste load allocations (WLAs) to the Valencia
and Saugus WRPs, minor point sources, and MS4s permittees, discharging to
specified reaches of the Santa Clara River. The TMDL included interim
WLAs for chloride for the WRPs. These interim WLAs provide the WRPs the
necessary time to implement chloride source reduction, complete site-specific
objective (SSO) studies, and make appropriate modifications to the WRP., as
necessary, to meet the WQO for chloride. The interim waste load allocations
proposed in the TMDL were based on a statistical evaluation, of the WRPs'
performance in the three years preceding. October 2002.

7. On February 19, 2003 the State Water Resources Control Board (State Board)
adopted State Board Resolution 2003-0014 (the "Remand. Resolution") which
remanded the TMDL to the Regional Board, The Remand Resolution directed
the Regional Board to consider a phased implementation approach to allow
SCVSD to complete special studies prior to planning and construction of
advanced treatment technologies.

8. On July 10, 2003, in response to the Remand Resolution, the Regional Board
adopted Resolution 03-008, revising the implementation Plan for the Trim.
The revised TMDL allowed 13 years to implement the TMDL.

9. On May 6, 2004, the Regional Board adopted Resolution 04-004 to revise the
interim waste-load allocations and Implementation Plan for the chloride
TMDL inthe USCR. The revised Implementation Plan required the
completion of several special studies that serve to characterize the sources,
fate, transport, and specific impacts of chloride in the USCR, including
impacts to downstream reaches and underlying gro)lndwater basins.

10. The first of the special studies, an evaluation of the appropriate chloride
threshold for the reasonable protection of salt-sensitive agriculture, was
completed in September of 2005. This special study, entitled "Literature
Review and Evaluation (LRE)," found that the best estimate of a chloride

- 2 -
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hazard concentration for avocado crops falls within the range of 100 to 120
mg/L. A similar range of 100 to 117 mg/L was found by an independent
technical advisory panel (TAP). An additional study completed in January
2008, entitled "Compliance Averaging Period for Chloride Threshold
Guidelines in Avocado," found that a 3-month averaging period of the LRE
guidelines would be protective of avocados. The TAP co-chairs reviewed d-this
study and agreed that a 3-month averaging period is appropriate.

11. On August 3, 2006, the Regional Board revised the Implementation Schedule
for the TMDL in Resolution No. 04-004 (Resolution No. 06-016). The revised
TMDL accelerated the schedule from 13 years to 11 years based on findings
from the LRE. The State Board approved the Regional Board amendment on
May 22, 2007 (State Board Resolution No. 2007-0029). In approving the
amendment, the State Board directed the Regional Board to consider
variability in the SSO for chloride to account for the effects of drought on
source water quality.

12. Prier to completion of the special studies, the presumed implementation plan
included two options: advanced treatment of effluent from the Valencia and
Saugus WRPs and disposal of brine in the ocean through an ocean outfall, or
disposal of tertiary treatment effluent in the ocean through an ocean outfall.
Both options entail construction of a pipeline from the Santa Clarit.a. Valley
WRPs to the ocean and an ocean outfall.

13. The second special study required by the Implementation Plan is the
"Groundwater/Surface Water Interaction (GSWI) Model." The GSWI study
model has been completed, reviewed and approved as an appropriate and
adequate modeling tool by the stakeholders and an independent GSWI TAP.
The GSWI model his been used to examine feasibility of various
implementation alternatives. The GSWI study predicts that none of the
alternatives, including the advanced treatment of WRP effluent and disposal
of brine in a new ocean outfall or disposal of tertiary treatment effluent in an
ocean outfall, would achieve compliance with the existing chloride WWI of
100 mg/L at all times and at all locations and that and alternative water
resources, management approach could achieve attainment for certain reaches.

14. The third special study required by the Implementation Plan is the "Evaluation
of Appropriate Chloride Threshold for Endangered Species Protection (ESP)."
This special study has been completed and. found that the existing USEPA
chloride criteria 6f 230 mg/L as a chronic threshold and 860 mg/L as an acute .

threshold are protective of aquatic life in the USCR, including Threatened and
Endangered species. These conclusions indicate that endangered species can
tolerate higher levels of chloride than salt-sensitive agricultural crops. The
independent ESP TAP concurred with the study findings and conclusions.

-3-
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15. The Santa Clarita Valley Sanitation District (SCVSD) has completed all of the
necessary special studies required by the Chloride TMDL (TMDL Task Nos
3, 4, 5, 6, 7, 8, 9, 101), and 10c). The completion of these TMDL special
studies, all conducted in a facilitated stakeholder process in which
stakeholders participated in seeping and reviewing the studies, has lead to
development of an alternative TMDL implementation plan that addresses
chloride impairment of surface waters and degradation of groundwater. The
alternative, termed the alternative water resources management approach
(AWRM), develops site specific objectives (SSOs) for chloride while
protecting beneficial uses:The AWRM provides water quality and water
supply benefits in Los Angeles and Ventura Counties. The AWRM consists
of chloride source reduction actions and chloride load reduction through
advanced treatment (microfiltration and reverse osmosis) of a portion of the
Valencia WRP effluent in conformance with SSOs.

16. To support the development of the AWRM compliance option by
stakeholders, Regional Board adopted Resolution No. 07-018 on November 1,
2007. Resolution No. 07-018 modified the regulatory provisions of the Basin
Plan by subdividing Reach 4 of the Santa Clara River (SCR) as two separate
Reaches, Reach 4A between the confluence of Piru. Creek and the A Street .
Bridge in the City of Fillmore And Reach 4B between the Blue Cut Gauging
Station and the confluence of Piru Creek. The Regional Board stated that this
action would allow the development of more geographically precise SSOs.

17. This amendment to the Basin Plan will incorporate SSOs for chloride in
Reaches 4B, 5, and 6 of the Santa Clara River and the groUndwater basins
underlying those reaches. The SSOs are protective of beneficial uses of these
waterbodies. The GSWI study found that the AWRM compliance alternative
will result in timely attainment of the SSOs for Reaches 4B, 5, and 6 and
reduce the chloride load to the USCR and underlying groundwater basins. The
proposed implementation activities under AWRM, which will increase
chloride export from the East Piru groundwater basin, underlying Reach 4B,
will offset any increases in chloride discharges.

18. This amendment to the Basin Plan will include implementation language,
including minimum salt export requirements to ensure that excess salt
loadings to the groundwater basin due to periods of elevated water supply
concentrations are removed from the groundwater basin through pumping and
export.

19. The adciptibn of SSOs for chloride is part of a comprehensive strategy for
addressing the buildup of salts in the Santa Clara watershed, which includes
development and implementation of Total Maximum Daily Loads and
corresponding effluent and receiving water limitations in NPDES permits.

- 4 -
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20. The TMDL numeric targets, WLAs, and Implementation Plan are based on
the SSOs for chloride. The TMDL provides interim WLAs for chloride, as
well as interim WLAs for sulfate and TDS to support the supplemental water
and water recycling components of the AWRM.

21. The TMDL provides a ten-year schedule to attain compliance with the SSOs-
for chloride. The SSOs are conditioned on full and ongoing implementation of
the AWRM program; if the AWRM system is not built and operated, the
water quality objectives for chloride revert back to the current levels in the.
Basin Plan, which are 100 mg/L.

22. The SCVSD, Ventura County Agricultural Water Quality Ccialition, the
United Water Conservation District, and Upper Basin Water Purveyors,
consisting of the Castaic Lake Water Agency (CLWA), Valencia Water
Company, Newhall County Water District, Santa Clarita Water Division of
the CLWA, and the Los Angeles County Waterworks District No. 36, herein
referred to as the AWRM Stakeholders have entered into a memorandum of
understanding (MOU), effective October 23, 2008 to implement the AWRM
Program. The*AWRM MOU specifies the agreed-upon responsibilities of
AWRM Stakeholders for the implementation of ultra-violet light disinfection
and advanced treatment facilities (i.e., microfiltration-reverse osmosis and
brine disposal), salt management facilities (i.e., extraction wells and water
supply conveyance pipelines), supplemental water (i.e., water transfers and
related facilities), and alternative water supplies for the protection.of
beneficial uses. The AWRM MOU also specifies the various uses. of
desalinated recycled water, which include: (1) compliance with water quality
objectives for Reaches 4A, 4B and 5; (2) protection of salt-sensitive
agricultural beneficial uses; (3) removal of excess chloride load above 117
mg/L from the East Piru Basin; and (4) enhancement of water supplies in
Ventura and Los Angeles Counties. In addition, the AWRM MOU will
implement an extension of the GSWI model to assess the groundwater and
surface water interactions and impacts to surface water and groundwater
quality from the AWRM program to the Fillmore and Santa Paula basins.

23..Implementation actions to achieve SSOs in Reaches 4B, 5, and 6 and the
TMDL must also result in compliance with downstream water quality
objectives for chloride. Surface water chloride concentrations will comply
with the existing water quality objective of 100 mg/L in Reach 4A.

24. Regional Board staff prepared a detailed technical document that analyzes and
describes the specific necessity and rationale for the development of this
amendment. The technical document entitled "Upper Santa Clara River
Chloride TMDL Reconsideration and Conditional Site Specific Objectives",
(Staff Report) is an integral part of this Regional Board action and was
reviewed, considered, and accepted by the Regional Board before acting on
December 11, 2008. The Staff Report relies upon the scientific background
and data collection and analysis documented in the TMDL special studies.

- 5 -
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The TMDL special studies are distinguished from the Regional Board's staff
report in that they do not present the recommendations of Regional Board
staff.

25. The public has had a reasonable opportunity to participate in the review of the
amendment to the Basin Plan. Stakeholders have participated extensively in
the special studies since 2005 through a facilitated process in which meetings
are held monthly in the cities of Fillmore, Santa Paula, and Santa Clarita.
Technical working groups (TWQs) have executed the implementation studies
and stakeholder-selected TAPs have reviewed the studies. All meetings are
open to the. public, and agendas and minutes frommeetingS are published on
the Santa Clara River Chloride TMDL website: www.santaclarariver.org. A
draft of the amendment was released for public comment on September 30,
2008; a Notice of Hearing and Notice of Filing were published and circulated
45 days preceding Board action; a notice of hearing published in the Los
Angeles Daily News, the Santa Clarita Signal, and the Ventura County Star on
September 30, 2008; Regional Board staff responded to oral and written
comments received from the public; and the Regional Board held a public
hearing on December 11, 2008 to consider adoption of the amendment.

26. In amending the Basin Plan to establish SSOs and to revise this TMDL, the
Regional Board considered the requirements Set forth in Sections 13240,
13241, and 13242 of the California Water Code. The 13241 factors are set
forth and considered in the staff report.'

27. The amendment is consistent with the State Antidegraclation Policy (State
Board Resolution No. 68-16), in that the changes to water quality objectives
(i) consider maximum benefits to the people of the state, (ii) will not
-unreasonably affect present and anticipated beneficial use of waters, and (iii)
will not result in water quality less than that prescribed in policies. Likewise,
the amendment is consistent with the federal Antidegradation Policy (40 CFR
131.12).

28. Pursuant to Public Resources Code section 21080.5, the Resources Agency
has approved the Regional Water Boards' basin planning process as a
"certified regulatory program" that adequately satisfies the California
Environmental Quality Act (CEQA) (Public Resources Code, '§ 21000 et seq.)
requirements for preparing environmental documents (14 Cal. Code Regs. §
15251(g); 23 Cal. Code Regs. § 3782.) The Regional Water Board staff has
prepared "substitute environmental documents" for this project that contains
the required environmental documentation under the State Water'Board's
CEQA regulations. (23 Cal. Code Regs. § 3777.) The substitute environmental
documents include the TMDL staff report, the environmental checklist, the
comments and responses to comments, the basin plan amendment language,
and this resolution. While the Regional Board has no discretion to not
establish a TMDL the TMDL is required by federal law), the Board does
exercise discretion in assigning waste load allocations and load allocations,

- 6 -

Received
July 29, 2011
commission on
state mandates

1261



determining the program of implementation, and setting various milestones in
achieving the water quality standards. The CEQA checklist and other portions
of the substitute environmental documents contain significant analysis and
numerous findings related to impacts and mitigation measures.

29. A CEQA Scoping hearing was conducted on July 29, 2008 at the Council
Chamber of City of Fillmore 250 Central Avenue, Fillmore, California. A
notice of the CEQA S coping hearing was sent to interested parties. The notice
of CEQA Scoping hearing was also published in the Los Angeles Daily News
on July 11, 2008 and Ventura County Star on July 11, 2008.

30. In preparing the accompanying CEQA substitute documents, the Regional
Board has considered the requirements of Public Resources Code section
21159 and California Code of Regulations, title 14, section 15187, and intends.
the substitute documents to serve as a tier 1 environmental review.. Consistent
With CEQA, the substitute documents .do not engage in speculation or
conjecture and only consider the reasonably foreseeable environmental
impacts of the methods of compliance, the reasonably foreseeable feasible
mitigation measures, and the reasonably foreseeable alternative means of
compliance, which would avoid or eliminate the identified impacts. Nearly all
of the compliance obligations will be undertaken by public agencies that will
have their. own obligations under CEQA. Project level impacts will need to be
considered in any subsequent environmental analysis performed by other
public agencies, pursuant to Public Resources Code section 21159.2.

31. The proposed amendment could have a potentially significant adverse effect
on the environment. However, there are feasible altemativeS, feasible
mitigation measures, or both, that if employed, would substantially lessen the
potentially significant adverse impacts identified in the substitute
environmental documents; however such alternatives or mitigation measures
are within the responsibility and jurisdiction of other public agencies, and not
thRegion.al Board. Water Code section 13360 precludes the Regional Board
from dictating the manner in which responsible agencies comply with any of
the Regional Board's regulations or orders. When the agencies responsible for
implementing this TMDL determine how they will proceed, the agencies-
responsible for those parts of the project can and should incorporate such
alternatives and mitigation into any subsequent projects or project approvals.
These feasible alternatives and mitigation measures are described in more
detail in' the substitute environmental documents. (14 Cal. Code Regs. §
15091(a)(2).)

32. From aTrogram-level perspective, incorporation of the alternatives and
mitigation measures outlined in the substitute environmental documents may
not forseeably reduce impacts to less than significant levels.
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33. The substitute documents for this TMDL, and in particular the Environmental
Checklist and staffs responses to comments, identify.broad mitigation
approaches that should be considered at the project level.

34. To the extent significant adverse environmental effects could occur, the
Regional Board has balanced the economic, legal, social, technological, and
other benefits of the TMDL against the unavoidable environmental risks and

finds that specific economic, legal, social, technological, and other benefits of

the TMDL outweigh the unavoidable adverse environmental effects, such that

those effects are considered acceptable. The basis for this finding is more fully

set forth in the substitute environmental documents. (14 Cal. Code Regs. §

15093.)

35. Considering the record as a whole, this Basin Plan amendment will result in

no effect, either individually or cumulatively, on wildlife resources.

36. The regulatory action meets the "Necessity" standard of the Administrative
Procedures Act, Government Code, section 11353, subdivision (b).

37. The Basin Plan amendment incorporating SSOs and a revision of the Santa
Clara River Chloride TMDL must be submitted for review and approval by

the State Board, the State Office of Administrative Law ((JAL), and the U.S.

EPA. The Basin Plan amendment will become effective upon approval by

OAL and U.S. EPA. A Notice of Decision will be filed following these

approvals.

38. Occasionally during its approval process, Regional Board staff, the State
Board or OAL determines that minor, non-substantive corrections to the
language of the amendment are needed for clarity or consistency. Under such
circumstances, the Executive Officer should be authorized to make'such
changes, provided she informs the Board of any such changes.

Therefore, be it resolved that:

1. Pursuant to sections 13240 and 13241 of the California Water Code, the
Regional Board, after considering the entire record, including oral testimony
at the hearing, hereby adopts the amendment to Chapter 3 of the Water
Quality Control Plan for the Los Angeles Region as set forth in Attachment A
hereto, to incorporate SSOs for chloride for Reaches 4B, 5, and 6 in the Santa

Clara River watershed and underling groundwater basins (as identified in
-Tables 3-8 and 3-10), which will replace the previously applicable water

quality objectives in ReacheS 4B, 5, and fi of the Santa Clara River and

underling groundwater basins.

2. Pursuant to sections 13240 and 13241 of the California Water Code, the
Regional Board, after considering the entire record, including oral testimony

at the hearing, hereby adopts the amendment to Chapter 4 of the Water
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Quality Control Plan for the Los Angeles Region as set forth in Attachment B
hereto, to include USCR SSOs for chloride.

3. Pursuant to sections 13240 and 13242 of the California Water Code, the
Regional Board, after considering the entire record, including oral testimony
at the hearing, hereby adopts the amendment to Chapter 7 the Water Quality
Control Plan for the Los Angeles Region as set forth in Attachment C hereto,
to incorporate the revisions to the Upper Santa Clara River Chloride TMDL.

4. The Regional Board hereby approves and adopts the CEQA substitute
environmental documentation, which was prepared in accordance with Public
Resources Code section 21159 and California Code of Regulations, title 14,
section 15187, and directs the Executive Officer to sign the environmental
checklist. To the extent significant adverse environmental effects could occur,
.the Regional Board has balanced the economic, legal, social, technological,
and other benefits of the TMDL against the unavoidable environmental risks
and finds that specific economic, legal, social, technological, and other
benefits of the TMDL outweigh the unavoidable adverse environmental
effects, such that those effects are considered acceptable. The basis for this
finding is more fully set forth in the substitute environmental docnrnents. (14
-Cal. Code Regs. § 15093.)

5. The Executive Officer is authorized to request a "No Effect Determination"
from the Department of Fish and Game, or transmit payment of the applicable
fee as may be required to the Department of Fish and Game.

6. The Executive Officer is directed to forward copies of the Basin Plan
amendment to the State Board in accordance with the requirements, of section
13245 of the California Water Code.

7. The Regional Board requests that the State Board approve the Basin Plan
amendment in accordance with the requirements of sections 13245 and 13246
of the California Water Code and forward it to the OAL and U.S. EPA.

8. If during its approval process Regional Board staff, State. Board or OAL
determines that minor, non-substantive corrections to the language of the
amendment are needed for clarity, or for consistency, the Executive Officer
may make such changes, and shall inform the Board of any such changes.

1, Tracy J. Egoscue, Executive Officer, do hereby, certify that the foregoing is a full, true,
and correct copy of a resolution adopted by the California Regional Water Quality
Control-Board, Lps Angeles Region, on December 11, 2008.
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Resolution No. R4-2008-012

Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for
Chloride in Upper Santa Clara River Watershed

The following language will be added to Chapter 3, Water Quality Objectives of the
Basin-Plan, under "Mineral Quality'' -'-:

Add table after Table 3-8.

Table 3-8a. Conditional Site Specific Objectives for Santa Clara River Surface
Waters

WATERSHED/STREAM REACH Chloride (mg/L)

Santa Clara River Watershed:

Between Bouquet Canyon Road Bridge and West
Pier Highway 99

150
(12-month
average)

Between West Pier Highway 99 and Blue Cut
gaging station

150
(12-month
average)

Between Blue Cut gaging station and confluence
of Piru Creek

117/130a
(3-month
average)b

a. The conditional site specific objective of 130 mg/L applies only if the following
conditions and implementation requirements are met:
1. Water supply chloride concentrations measured in Castaic. Lake are > 80

mg/L.
2. The Santa Clarita Valley Sanitation District (SCVSD) shall provide

supplemental water to salt-sensitive agricultural uses that are irrigated with
surface water during periods when Reach 4B (between Blue Cut gaging
station and confluence of Piru Creek) surface water exceeds 117 mg/L.

3. By May 4, 2020, the 10-year cumulative net chloride loading above 117 mg/L
(CNC1117)1 to Reach 4B of the Santa Clara River (SCR), calculated annually,
from the SCVSD Water Reclamation Plants (WRPs) shall be zero or less.

CNCI117 = Cl(Above 117) Cl(Below 117) Cl(Export Ews)

Where:
Cl(Above 117)

Cl(Below 117)

Cl(Export EWs)
1 WRP Cl Load is determined as the monthly average chloride (Cl) concentration multiplied by
the monthly average flow measured at the Valencia WRP.

2 Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the monthly average flow measured at USGS
Gauging Station 11109000 (Las Brisas Bridge).

= [WRP Cl Loadl/Reach 4B Cl Load2] * [Reach 4B Cl Load>1173]

= [WRP Cl Load1/Reach 4B Cl Load2] * [Reach 4B Cl Load <1174]

= Cl Load Removed by Extraction Wells

1
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Resolution No. R4-2008-012

Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for
Chloride in Upper Santa Clara River Watershed

3 Reach 4B Cl Load,117 means the calculated Cl load to Reach 4B when monthly average Cl
concentration, in Reach 4B is above 117 mg/L.

4 Reach 4B Cl Load<117 means the calculated Cl load to Reach 4B when monthly average Cl
concentration in Reach 4B is below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury and submits
to the Regional Board a letter documenting the fulfillment of conditions 1, 2,
and 3.

b. The averaging period for the critical condition SSO of 130 mg/L may be
reconsidered based on results of chloride trend monitoring after the alternative
water resources management (AWRM) system is applied.

The conditional site specific objectives for chloride in the surface water between Bouquet
Canyon Road bridge and West Pier Highway 99, between West Pier Highway 99 and
Blue Cut gaging station, and between Blue Cut gaging station and confluence of Piru
Creek shall apply and supersede the existing water quality objectives in Table 3-8 only
when chloride load reductions and/or chloride export projects are in operation by the
SCVSD according to the implementation section in Table 7-6.1 of Chapter 7.

Add table after Table 3-10.

Table 3-10a. Conditional Site Specific Objectives for Selected Constituents in
Regional Groundwaters

DWR
Basin No.

BASIN Chloride (mg/L)

4-4

Ventura Central d
Lower area east of Piru Creek' 150

(rolling 12-
month average)

4-4.07 Eastern Santa Clara

Santa ClaraBouquet & San Francisquito Canyons

Castaic Valley

150 (rolling 12-
month average)

150 (rolling 12-
month average)

. This objective only applies to the San Pedro formation. Existing objective of 200
mg/L applies to shallow alluvium layer above San Pedro formation.

The conditional site specific objectives for chloride in the groundwater in Santa Clara--

2
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Resolution No. R4-2008-012

Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for
Chloride in Upper Santa Clara River Watershed

Bouquet & San Francisquito Canyons, Castaic valley, and the lower area east of Piru
Creek (San Pedro Formation) shall apply and supersede the existing regional
groundwater quality objectives only when chloride load reductions and/or-chloride export
projects are in operation by the SCVSD according to the implementation section in Table
7-6.1 of Chapter 7.

3
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Resolution No. R4-2008-012
Page 1

...Attachment B to Resolution No. R4-2008-012

Revision the' TIVIDL for Chloride irrthetipperSaiita...C.lara River

Adopted by the California Regional Water Quality Control Board Los Angeles Region on

Decenlber 11, 2008.

Amendments

Table of Contents

Chapter 7..' Total Maximum,Daily Loads (TMDLs)..,

7-6 Upper Santa Clara 'River -Chloride TMDL

List of Figures, Tables, and,Inserts
Chapter 7. Total Maximum Daily Loads (TKPLs) Talges

7-6.1. Upper Santa Clara River ChloriofeTMDL- Elements (Revised)

7-6.2. Upper Santa:Clara_RiVer Chloride TMDL; Implementation Schedule.:(Revised1

Chapter 7. Total Maximum Daily Loads (TMDLs) Upper Santa Cl.ara River TMDL
.

This TMDL was adopted by The Regional Water Quality Control Board on October 24, 2002.

This TMDL was remanded by The State '.7sTater'Repurces Control Board on February 19,2003

This TMDL was adopte.d. by The Regional Wafer Quality Control Board on July 10;2003.
This TMDL was revised and adOpted by: ThekegiOnal Water QualifYccintrol Board on May 6,

2004.
This TMDL was approved by: The State Water Resdurce Control Board on July 22, 2004

The:Office of Admitiistrati)i;e:Lawovember 2004 . (

The Er;lion.entl ri.60i-2kgei?.c3 on AiDrii. 28, 2005
This TMDL was revised and adopted by The Regional Water Quality Control Board on August'

3 2006.
This TMDL was approved by The State Water Resource Control Board on May 22, 2007.

The Office of Administrative La.w on July 3, 2007.
This TMDL was revised and adopted by: The Regional Water Quality Control Board on

December 11,2008.
This TMDL was approved by: The State Water Resource Control Board on xxx xx, 200x.
The Office of Administrative Law on xxx xx, 200x.
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Problem. Elevated chloride concentrations are causing impairments of the water

Statement quality objeotive in Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA
303(d) list Reach 8) of the Santa Clara River (SCR). These reaches are on
the 1998 and 2002 Clean Water Act (CWA) 303(d) lists of impaired water
bodies as impaired due to chloride, The objectives for these reaches were
set to protect all beneficial uses; agricultural beneficial uses have been
determined to be most sensitive, and not currently attained at the
downstream end of Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA
303(d) list Reach 8) in the Upper Santa Clat7a River (USCR). Irrigation of
salt sensitive crops such as avocados, strawberries, and. nursery crops with
water containing elevated levels of chloride results in reduced crop yields.
Chloride levels in groundwater in Piru Basin underlying the reach
downstream of Reach 5 are alSo rising.

Numeric Target Numeric targets areequiyaleato conditional site specific objectives

(Interpretation of (SSOs) that are based On technical studies regarding chloride levels which

the numeric water, protect salt sensitive crops and endangered and threatened species,

quality objective, chloride source identification, and the magnitude of assimilative capacity

used to calculate in the uPper reaches of the Santa Clara River and underlying groundwater

the load' ' basin. The TIVIDL special study, Literature RevieWEN'iLuation, shows that

allocations) the most sensitive beneficial uses' can be supported with rolling averaging

peribds as shown in the tables below. ,

. . .

1. Conditional Surface Water SSOs
, .

The conditional SSOs for chloride in the surface water ofReaches 4B, 5,
and 6 shall apply. and supersede the existing water quality objectives of

. 100 mg/L only when chloride loacfreduCtioni and /or chloride export
Projects are in operation by the SCVSD according to the implementation
section in Table 7-6.11. Conditional surface water SSOs for Reaches 4B, 5,

and 6 of the Santa Clara River are listed as folldws:

. Reach Conditional RoIling.Averaging Period
SSO for .

Chloride (mg/L)

6 150 12-month

5 150 12-month

4B 117 3-month

4B Critical 130a 3-monthb

Conditions .
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,

Thedonditional-SSO forchicrideAn:Reaoh-4B-undet-criticalt--
condition: shall apply only if the f011owing.:oonditions and
implementation requirements are met: .

1. Water supply chloride concentrations measured in Castaic
Lake.are mg/L.

2. The Santa Clarita Valley Sanitation District (SCVSD) shall
provide supplemental water to:salt-sensitive agricultural uses.
that are irrigated with surface water dining periods when
Reach 4B surface water exceeds 117 ing/L.

3. By May 4, 2020, the 10-Year cumulative net chloride loading
above 117 mg/L (CNC1.117)i to Reach 4B of the SCR,
:calculated annually, from the SCVSD Water Reclamation
Plants (WRPS) shall be zero or less.

CNC1117 = Cl(Above 117) C 1(Below Cl(Exiiort Ews)

Where:

Cl(A.b6e 117) = [WRP. Cl Loadi/Reath 433 Cl Load2] * [Reach
4B Cl Load>i 173] ,

Cipelow 117)

<=11741 7
[wRp LoaeReach 4B Cl Load2] * [Reach 4

Cl Load
13

Cl(Export.Ewo = Cl Load Removed by Extraction Wells

WRP Cl Load is determin.ed'aS thernonthly average Cl
concentration multiplied by the monthly average flow
measured at the Valencia WRP".

2 Reach 4B Cl Load is determined 'as.themonthly average Cl
Concentration at SCVSD ReCeivingWater Station RF
multiplied by the monthly average flow Measured at USGS
Gauging Station 11109000 (Lag Brisas Bridge).

3 Reach 4B a Load>117 means the. calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is
above 117 mg/L.

4. Reach 4B Cl Load<=117 means the calculated Cl load-to Reach
4B when monthly average.C1 concentration in Reach 4B is
below or equal to 117 mg/L.

4. The chief en.gineer of the SCVSD signs under penalty of perjury
and submits to the Los Angeles Regional Water Quality Control
Board (Regional Board) a letter documenting the fulfillment of
.conditions 1, 2, and 3.
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b. The averaging period for the critical condition SSO may be
reconsidered based on results of chloride trendmonitoring after the

conditional WLAs of this TMDL are implemented,

2. Conditional SSOs for Groundwater

Conditional groundwater SSOs are listed as follows:

Groundwater Conditional Rolling Averaging
Basin . Groundwater Period

SSO for
Chloride (mg/L)

Santa Clara-- 150 12-month

Bouquet & San .

Francisquito
Canyons .

Castthc.Valley 150 12-month

'Lower area east of 150 12-month
.

Piru. Creek a

a This objective Only applies to the San Pedro formation. Existing
objective of 200 mg/L applies to shallow alluvium layer aboVe San Pedro

formation.

The conditional SSOs for chloride in the groundwater in Santa Clara- -

Bouquet & San Francisquito Canyons, Castaic Valley and the lower area

_ east, of Pirti Creek (San Pedro Formation) shall apply and supersede the

.
,existing grOundwater quality objectives only when chloride load

.

reductions and/or chloride export projects are in operation by the SCVSD

according to the implerrientation section in Table 7-6.1.

Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa Clara

.
River is discharges from the Saugus WRP and Valencia WRP, which are
estimated to contribute 70% of the chloride load in Reaches 5 and 6..

These sources of chloride accumulate and degrade groundWater in the

lower area east of Piru Creek in the basin. .

Linkage Analysis A groundwater-surface water interaction (G&W') model was developed to
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aiSess thelinIcagebetweenaloride sources and-in----stream-water-quality----
and to quantify the assimilative capacity of Reaches 4A, 4B, 5, and 6 and
the groundWaterhasins underlying those reaches. GSWI was then used to
predict the effects of WRP dischargeS On chloride loading to surface water
and groundwater Mader a variety of future hydrology, land'use, and water
use assumptionsincluding future discharges from the Newhall Ranch
WRP in order to determine appropriate wasteload. allocations (WLAs) and
load allocations (LAs).

. , --
The linkage analysis demonstrates that beneficial uses can be protected

,

through a combination of SSOs for surface water and groundwater and
reduction of chloride leVels from the Valencia WRP effluent through
advanced: treatment.

Waste Load
Allocations (for
point sources)

The
when
operation
7-6.1.
Water.quality

Conditional
and

conditional WLAs for chloride for all point sources shall apply
chlbride load.reductiow and/or chloride export projects are in

by the SCVSD according to the implementation section in
If these conditions are not met, WLAs shall be based on existing

objeCtives for chloride of 100 mg/L.

:WLAs for,chloride for discharges to Reach 4B by the Saugus
Valencia WRP &are as folloWs:

only

Table

..

only if
are

Castaic

Reach Coneentration-based Conditional
-.'WLA'foi Chloride

(mg/L)

4B 117 (3-month Average),

230 (Daily Maximum)

4B Critical 130a (3-month Averageb),
Conditions 230 (Daily Maximum)

a. The Conditional WLA under critical conditions shall apply
the: following conditions and implementation requirements
met:
1. Water supply chloride concentrations measured in

Lake are ?._.80 mg/L.
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2. SCVSD shall provide supplemental water to salt-sensitive
agricultural uses that are irrigated. with surface water during
periods when Reach 4B surface water exceeds 117 mg/L.

3. By May 4, 2020, the' 10-year cumulative net chloride loading.

above 117 mg/L (CNC1117) to Reach 4B of the SCR,
calculated annually, from the Saugus and Valencia WRPs
shall be zero or less.

CNC11 I? Cl(Above 117) Cl(Below 11'7) - Cl(Export Ews)

Where:

Cl(Above 117)

>

= [WRP Cl Load'/Reach 4B Cl Load] * [Reach 4B
Cl Load 1173]

Cl(Below 117) = [WRP Cl Load' /Reach 4B Cl Load2] * [Reath 4B
Cl Loa.d<=11:74]

Cl(Export EWs) CI Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average Cl
concentration multiplied by the monthly average flow
measured at flee Valencia WRP.
2 Reach 4B Cl Load is deterniined .as the monthly average Cl

concentration at SCVSD Receiving Water Station R'
multiplied by the monthly average flow measured at USGS
Gauging Station 11109000 (Las Brisas Bridge).
3 Reach 4B Cl Load>117 means the calculated CI load to Reach
4B when monthly average Cl concentration in Reach 4B is

above 117 mg/L.
4 Reach 4B CI Load<=117 means the calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is

below or equal to 11'7 ing/L.

4. The chief engineer of the SCVSD signs under penalty of
perjury and submits to the Regional Board a letter
documenting the fulfillment of Conditions 1, 2, and 3.

b. The averaging period for the critical condition WLA may be
reconsidered based on results of chloride trend monitoring after
the conditional WLAs of this TMDL are implemented.
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Discharges to Readhes .5 and 6 by the Saugus and Valencia WRPs will
have final concentration-based and mass-based conditional WLAs for
chloride based on conditional SSOs as follows:

WRP Concentration-based Mass-based Conditional
Conditional WLA for WLA for Chloride

Chloride
(mg/L) (pounds/day)

Saugus 150 (12,niontli Average), QD.igi,*150 mg/L*8.34 (12-
230 .(Daily Maxim-um) month Average)

)

Valencia 150 ;(12-roonth Average), Qriesign*150 mg/L*8.34
230 (Daily Maximum) AFRO (12-Month Average)

Where Qig,, is the design capacity of WRPs in units of million gallons
per day (MGD), AFRO is the chloride mass loading. adjustment factor for
operatiori of reverse osmosis (RO) facilities, where:

. .

If RO facilities are operated at .._50% Capacity Factor' in preceding 12
months

AFRO = 0

If RO facilities are operated at < 50% Capacity Factorb in preceding 12
months

AFRO = (50% Capacity Factor %RO Capacity) *
ChlorideLoadROc

a Capacity Factor is. based on 3 MGD of recycled water treated
with RO, 90% of the time.
b If operation of RO facilities at <50% rated capacity is the result
of conditions that are outside the control of S CVSD, then under
the discretion of the Executive Officer of the Regional Board, the
AFRO may be set to 0.

Chloride load reduction is based on operation of a RO treatment
plant treating 3 MOD of recycled water with chloride
concentration of 50 mg/ L + Water Supply Chloride. Assumes
operational capacity factbr of 90% and RO membrane chloride
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rejection rate of 95%. Determination of chloride load based on the

following: /ChlorideLoadR0= 90 %x {(QRQ x Civiip x 8.34)x dx(3°DaYs )/ Mont12

Where:
QRO = 3 MGD of recycled water treated with RO
CWRP = Chloride concentration in water supply + 50 ing/L
r = °A Reverse Osmosis chldride rejection (95% or 0.95)
8.34 = Conversion factor (ppd /(mg/L *MGD))

. .

The final WLAs for TDS and sulfate are equal to existing surface water
and groundwater quality objectives for TDS and sulfate in Tables 3-8 and
3-10 of the Basin Plan. The Regional Board may revise the final WLAs
based on review of trend monitoring data as detailed in the monitoring

section of this Basin Plan:amendment

Other minor NPDES discharges (as defined in Table 4-1 of the Basin
Plan) receive conditional WLAs: The conditional WLA for these point

sources is asfollows:
. ,

. Reach . Concentration-based
- Conditioiral WLA for

Chloride (trig/L)

6 150 ('12 -month Average),
. 230 (Daily Maximum)

. ,
.

.

5 150 (12-month Average),

230 (Daily Maximum)

.
.

4B 117 (3- month Average),

230 (Daily Maximum)

Other major NPDES discharges (as defined in Table 4-1 of the Basin

Plan) receive WL.A.S equal to 100ang/L..The Regional Board may
consider assigning conditional WLAs to other major dischargers based on

an analysis of the downstream increase in net chloride loading to surface

.
water and groundwater as a result of implementation of conditional

WLAs.
Load Allocation The source analysis indicates nonpoint sources are not a major source of
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-chloride._The..conditionaLLASiorihesenonladintSburces are as below:

. .. ..

Reach . Concentra.tion-hased Conditional LA
tor :Chloride ,.(nig/L)

6 150 (12 -month Average),

230 aily.Maxinatim)
...

150 (12-diaOnth Average);

;3:0 443' Maximum)

. .

4B 117, (3-month Average),
.

230, (Daily Maxipaum)

The conditional LAs shall apply, Kl.nlYwhPn chloride load reductionS
and /or chloride.,, xport projects are m oppration ly the SCVSD according'

to the implementation :s.ectipp .in Table 1,-L0,.1 . If these conditions are not
met, LAs are b,a.se'ci on existingfwater qua.*Objectives of 100 ing/L.

,r7
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Implementation Refer to Table 7-6.2.

Implementation of Upper Santa Clara River 'Conditional Site Specific
Objectives for Chloride

In accordance. with Regional Board resolution 97-002, the Regional Board
and stakeholders have developed an integrated watershed plan to address
chloride impairments and protect beneficial uses of surface waters and
groundwater basins underlying Reaches 4B, 5, and 6 of the Santa Clara
River. The plan involves: 1) Reducing chloride loads and/or increasing
chloride exports from the USCR watershed through implementation of
advanced treatment (R0).of a portion of the effluent from the Valencia .

WRP.. The advanced treated effluent will be discharged into Reach 4B or
blended with extracted groundwater from the Piru Basin underlying
Reach 4B and discharged into.R.each 4A. The resultant brine from the
advanced treatment process will be disposed in a legal and
.enviromnentally sound manner. 2) Implementing the conditional SSOs
for chloride in surface waters and underlying groundwater basins of the
USCR watershed provided in Chapter 1.

The watershed chloride reduCtion plan will be implemented through
NPDES permits for the Valencia.WRP and a new NPDES permit for
discharge into Reach 4A. The conditional SSOs for chloride in the USCR
watershed shall apply and Supersedethe regiOnal water quality objectives
only when chloride load reductions and/or chloride export projects are in
operation and reduce chloride loading in accordance With the following
table: .

Water Supply Chloridel Chloride Load Reductions'

40 mg/L 58,000 lbs per month

50 mg/L 64,000 lbs per month

60 mg/L 71,000 lbs per month

70 mg/L 77,000 lbs per.month

80 mg/L ' 83,000 lbs per month

90 mg/L . 90,000 lbs per month

100 mg/L 96,000 lbs per month

I Based on Measured chloride of the State Water Project (SWP) water
stored in Castaic Lake.
2 Chloride load reduction is based on operation of a RO treatment plant
treating 3 MGD of recycled water with chloride concentration of 50 mg/L
+ Water Supply Chloride. Assumes operational capacity factor of 90%
and RO membrane chloride rejection rate of 95%. Determination of
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-Chloride load 'baSed on the following:

ChlorideLoad = 90%x [(glio x-Cwap x 8.34) xrjx(3°-DaYYMonth

where r --. % chloride rejection (95%)

QRO ...--L ,____3_ MGaofreCyCled_water .trea.ted _

with RO
`Cwitp -= SWP -C1 +50 mg/L

Conditional wits

Conditional WLAs for the Saugus and Valencia WRPs will be
implemented thrOitgh efEluentlimits, receiving'witr limits and
monitoring requirenients iri NPDES permits. ConditionalWLAs for
Reach 4B will be implemented as receiving water limits. Conditional
WLAs for Reaches 5 and 6 will be implemented as effluent limits.

The implementation plan proPoses that during the period of TMDL
unf3lenientatihn; cOrriPliance'fbr the WR.13§7 effluent limits will be
evaluated in accordance witlrinterim,WLAs.

'Saugus WRP:

The interim WLA for'ehloride iS equal-to the interim limit for chloride
specified in order No R4-04-,004. The interiM WLA for TDS is 1000
mg/L as an annual a:rage. The interim WLA for is 450 mg/L as
an annuaraVerage. These interim WLAs shall apply as interim end-of-
pipeefflnent lts;' interim grOtindwater linaits;. and interim limits in the
NoniNPDES WDR for recycled water uses from the Saugus WRP instead
of exiSting water quality-objective&

Valencia WRP:

The interim WLA for chloride is equal to the interim limit for chloride
specified iriord.er No. R4-04-004. The interim WLA for TDS is 1000
mg/L as an annual average. The interim WLA for sulfate is 450 mg/L as
an annual aVerage. These interim WLAs shall apply as interim end-of-
pipe effluent limits, interim groundwater limits, and interim limits in the
NonLN1?DES WDR for recycled water uses from the Valencia WRP
instead-of existing water quality objectives.

Other Mai OrNPDES Permits (including Newhall Ranch WRP):

The Regional Board may consider assigning .conditional WLAs for other
major NPDE.S permits., including the Newhall Rana WU., pending
implementation of a Chloride- MasS removal quantity that is proportional to
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mass based chloride Ternoval required for the Valencia WRP.

Supplemental Water released to Reach 6 of Santa Clara River:

In order to accommodate the discharge of supplemental water to Reach 6,
interim WLAs are provided for sulfate of 450 mg/L and TDS of 1000
mg/L as annual averages. The final WLAs are equal to the existing water
quality objectives for sulfate and TDS in Table 3-8 of the Basin Plan. The
Regional BOard may revise the final WLA based on review of trend
monitoring data as detailed in the monitoring section of this Basin Plan

amendment.

Monitoring NPDES monitoring: NPDES Pennittees Will conduct chloride, TDS, and
sulfate monitoring to ensure that water quality objectives are being met.

Trend monitoring: The SCVSD will submit amonitoring plan to conduct
chloride, TDS, and sulfate trend monitoring to ensure that the goal of

chloride export in the watershed is.being achieved, Water quality

objectives are being. met, and downstrearn groundWater and surface water
quality i8not degraded due to implementation of Compliance measures.

The SCVSD monitoring plan shall include plans to monitor chldfide,
TDS, and sulfate in groundwater and identify representative wells to be

approved by the Regional Board Executive Officer in the following
locations: (a) Shallow alluvium layer in east Piru Basin, (b) San Pedro
Formation in east Piru Basin, and (c) groundwaterbasins under Reaches 5

and 6, which. shall be equivalent or greater than existing groundwater
monitoring required by,NPDES permits for Saugus and Valencia WRPs.
The monitoring plan shall also incliide a plan for chloride, IDS, and

sulfate trend monitoring for surface water for Reaches 4B, 5 and 6. The
monitoringplan shall include plans to monitor chloride, TDS, and sulfate

at a minimum of once per quarter for groundwa.ter and at a minimum of

once per month for surface water. The plan should propose a monitoring
schedule that extends beyond the completion date of this TMDL to

evaluate impacts of compliance measures to downstream groundwater and

surface.water quality.- This TMDL shall be reconsidered if chloride, TDS;

. and sulfate trend monitoringin.dicates degradation of groundwater or
surface water due to nnpfementation of compliance measures.

Trend monitoring: The Reach 4A P =ittee will submit a monitoring plan
to conduct chloride, TDS, and sulfate trend monitoring to ensure that the
goal of chloride export in the watershed is being achieved, water quality
objectives are being met, and'downstream groundwater and surface water

quality is not degraded due to implementation of compliance measures.

The Reach 4A permittee monitoring plan shall include plans to monitor
chloride, TDS, and sulfate in groundWater and identifyrepresentative
wells to be approved by the Regional Board Executive Officer in the
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.
following locations (a) Fillmore Basin, and (b) Santa Paula Basin. The
monitoring plan, shall, alsoin.clucle a plan for chloride, TDS, and sulfate
trend monitoring for surface water f..#g60..01-ies.:aiidj.4..k..the'rnonitO4n&
plan s3:6111d'inbliad011.1*06:ili-64it0;--....olilPiiclO.;..11:18.,::*.ict sulfate at a . -.

minimum ofOrice,Peri'qikrterlbr troundWater.and;:gaminiiiiUMOf466'
per month fOr-iiii=faCe water The plan should propose a monitoring
schedule that shall, extend ,:beyond the completi2P, 'cl..6 Qf thiitNipl-, to
evaluate impacts 9f,compliance measures to

reconsidered if Chloride, TDS,
and sulfate trend monitoring indicates degr adatiOn.,cf groundwater or .

surface water clue to implementation of compliance ria?-.$.141*-0.

.

Margin of Safety

-:-

, . ..
An implicit,margin,of safety is incorporated through conservative model
assumptions ;and -chloride mass.balance analysis:. .Th.e.mOdel:is,ap.
integrated .groundwater s-urface water model, which shows, tlia( Cliloride
discharged from: the:/.Ps accumulates inizthe easl'iN' Basin.'. Further
mass balance;analysis,shows that the chloride mass remoyedfrom-rthe
Ph-u Basin, exceeds,the chloridVjnaciP4,into. :the:pi/7p. )4... i.iigcini.i
implementation:of thpiconditional S $p 4. ,

Seasonal .

Variations and
Critical Conditions

Duringlary wP4thets.Pohclitiloll.P-les surface flow i." P-YPil4b1.P4P: dilute .:

effluent, clischat.ge,..groundwater: pizi;ripin.g,rates for agriciiltural, purposes
are higher, groundwater discharge is lower, poorer quality groundwater
may be drawn into the aquifer, and evapotranspiration effects are greater
than wetweather conditions.. During drought,..red-uced.....Surface:flow,and
increased-gounciwater, eral .,ses:cins with
greater, impacts , on. groundwater resources and .ldischarges : Dry and
critically :dry periods!:affecting-te Sacramento and San Joaquin River
-Valleys :redne,;fcesb.twaieT,fIow. into Ale Sacrameit.975,an Joaquin, Delta
and result in higher than normal chloride concentrations,,inthe,State
Water Project supply within the California. aqueduct systein. These
increased :chloride levels are :transferred to the upper. Santa Clara:River..
This critical condition is defined as when water supply :concentrations
measured in Castaic Lake are ...._.80 mg/L.

These, critical conditions were included in the GSWI model :to determine
appropriate allocations and implementation scenarios for tliet1\4DL.
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1 , Alternate Water Supply Effective Date of

a) Should (1) the in-river concenttation at Blue Cut, the Reach 4B TMDL
boundary, exceed' the conditional SSO of 117 mg/L, measured for (05/04/2005)
the purposes of this TMDL as a rolling three-month average, (2)

each agricultural diverter provide records of the diversion'olates .

and amounts to the Regional Board and Santa Clarita Valley
County Sanitation Districts of Los Angeles County (SCVSD) for
at least 2 years after the effective date of theTMDL and (3) each
agricultural diverter provides photographic evidence that diverted
water iS applied to aVocado, strawberry or other. chloride sensitive
crop and evidence of a water right to .divert, then the SCVSD will
be responsible for providing an alternative water supply,

.

.

n.egdtiating the delivery of alternativeVater by a thirdparty, or
providing fiscal remediation to be quaritifiedn negotiations .

between the SCVSD and the agricultural diverter at the direction'
of the Regional Water Quality Control BOard'until such time as

. the in-river chloride concentrations do' not exceed the conditional

SS O. .
.

b) Sh-ould the instream concentration exceed 230 mg/L more than
two times in the three year period, the discharger identified by the -'

, RegiOnal B'oard Executive Officer shaltbaTequired to submit,
within ninety days of a request by the Regional,Board Executive
Officer, a workplanibt an accelerated schedule to reduce chloride

discharges.

2.
.

Progress reporta ill be submitted by the SCVSD to Regional Board Semiannually and

staff on. a semiannual basis from the effective date of the TMDL for annually
,tasks 4, 6, and 7, and on an annual basis for Tasks 5 and 11.

.

. .

Progress reports *rill be submitted by the Reach 4A Tennittee to
.

Regional Board staff on an annual basis for Task 12.

3. Chloride Source Identification/Reduction, Pollution Prevention and .6 months after

Public Outreach Plan: Six months after the effective date of the Effective Date of

TMDL, the SCVSD Will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and (11/04/2005)
control sources of chloride, including, but not limited to: execute
community-wide outreadh.programs, which were developed based on
the pilot outreach efforts conducted by the SCVSD, assess potential
incentive/disincentive programs for residential self-regenerating
water softeners, and other measures that may be effective in
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controlling chloride The SCVSD shall develop : and implement the - : -,, .::,,. . ., .:: . :

source reduction/pollution prevention and public ontreackprogram , : .- .: ... :

and report results annually thereafter to the'RegionalBOard. ''Chloride , . , .,

sources froinii-nported water supplies will be assessed. The .

assessment will include conditions:of dronglitatid low rainfall, and
analyze the alternatives for reduCing this-..s.diirbe. :

.

,.

. , .

4. The SCVSD will convene a technical advisory committee or . 12 months after
committees (TAC(s)) in cooperationWithqhe Regional Board to ' Effective Date
review literature develop a nietholdology'fOraSseSkiientiandprovide k05/04/2006Y
recommendations with detalledtiMelineS aticIftaSlc dekriptions to '

..

support any needed changes tO'the titie'sehecitIe'for.:evalUation of . . . :

appropriate chloride threshold fdr Task 6:The Regiciiiall'BOard, at a ,,, ,''" .

.

public hearing will re-evaluate the' sCliedni&forsTaSiti6 end ..

subsequent liniced-tasks based on input fr.oro..th.c.I.A.Cks), along with
RegiOnalBOarol,Staff analysis and consistent with state

; ;

.arid'federalliW; as to the types of studiegl needed and time needed...,
to conduclthe necessary scientific studies to determine the .

apprOpriate chloride threshold' forthe'protectiaii 'Of; saltsensitive .. .

agricultural uses, and will take actionto "thaietid.,theschedule if there ,
"

..

. is sufficient technical jiiStifidation. : ' '''- , ' ., .-...... '

. . . .

5. Groundwater/SurfaCe Water Interaction Model: The SCVSD will 2.5 years after
solicit proposals, collect data,'"deVeloPa Model-ilt:Cdoperation with :Effective Date of
the Regional Board, obtaiii.PeeiteView; blidiePOrt 'results.. The. TMDL. :- ..

impact of source waters andreClairriedWaterijlans on atbieving the - (I1/20/2007)
water quality objectiveand PicARtirig'beiiefiCial'iisel;TYClidding . ,:=.' i: :

.
ithpacts on underlying groundwater quality, will also be assessed and
specific recommendations for management developed for Regional

. Board consideration. The pitrPbs.e bflheniOdelingatid sriapling
effort is to determine the iiiteradtiOnbetvieen surfaCe water 'and .

groundwater as it may affect the loading of chloride from .
. .

'groundwater 'and its linkage to surface water quality. , ...

,

6. EValuation Of Appropriate Chloride Threshold for the'Protection of 2.5 years after
SensitiyeAgricultaral SiiPplY US e bid Bridang6red speCie's,'. *Effective Date 'of
Protection:.The SCVSD will 'pre:Pare' and kibinit a report on

, ..
' endangered species protection threShOldsi The SCVSD :will also

..

TMDL . '

.. (11/20/2007) .?

prepare and submit a report preSenting 'the retiltS'oftlie, eValuation of
chloride thresholds for saltsenSitive'a'eicultdiral use Which shall
'consider the impact of drOught andloW rainfall Condition and the
associated increase in iniportedWaterConcentrations dndownstream
crops utilizing the result. of Task 5. .

. .

1
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7.. Develop SSO for Chloride for Sensitive Agriculture: The SCVSD 2..8 years after

will solicit proposals and develop technical analyses upon which the Effective Date of

Regional Board may base a Basin Plan amendment. TMDL
(02/20/2008)

8. Develop Anti-Degradation Analysis for Revision of Chloride .

Objective by SSO: The SCVSD will solicit pfoposals and develop
draft anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to

meet different hypothetical final conditional wasteload allocations. .

The SCVSD shall solicit proposals and develop and submit a. report

to the Regional Board that identifies potential chloride control
measures and costs based on different hypothetical scenarios for
chloride SSOs and final conditional wasteload allocations:

10. a) Preparation and Consideration of a Basin Plan-Amendment (BPA) 3.5 Years after

to revise the, chloride objective by the Regional Boatd. , Effective Date of
TMDL .

b) Evaluation of Alternative Water. Supplies for Agricultural (.12/11/2008)

Beneficial Uses: The SCVSD will quantify water needs; identify
alternative water supplies, evaluate necessary facilities, and report
results, including the long-term application of this remedy.

c) Analysis of Feasible Compliance Measures to Meet Final
Conditional Wasteload. Allocations for Proposed ChlorideObjective." .

The SCVSD will assess and report on feasible implementation
actions to meet the chloride objective established pursuant to Task

10a). .
. .

.
.

d) Rec)onsideration of and action taken on the Chloride TMDL and
. .

Final Conditional Wasteload Allocations for the Upper Santa Clara

River by the Regional Board.

11, Trend monitoring: The SCVSD will submit a monitoring plan to 4 years after

conduct chloride,.TDS, and sulfate trend monitoring to ensure that the
goal of chloride export in the watershed is being achieved, water

Effective Date of
TMDL

quality objectives are being met, and downstream groundwater and .(05/04/2009)

surface water quality is not degraded due to implementation of
compliance measures. The SCVSD monitoring plan shalt include
plans to monitor chloride, 'IDS, and sulfate in groundwater and,

. .
.

identify representative wells to be approved by the Regional Board
Executive Officer, in the following locations: (a) Shallow alluvium
layer in east Piru Basin, (b) San Pedro Formation in east Piru Basin,
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and. (c) groUndWater basins UnderReach.e.s-5.and whidi shall:be
-----.e.crifiValett or greater than existing groundwater monitoring recjnired
'1)Y1TPDES perthits for Snips and Valencia WRPs. The monitoring
Plan *shall also include a plan for chloride, TDS, and sulfate trend
inEitOring for surface water for Reaches 4B,..5 and 6. The
monitoring plan shall include plans to monitor chloride, TDS, and
sulfate at" aminimum ofonce pier quarter for groundwater and at a
Mirihnurn of once per month ,forsurface water:-... The plan should
propose a monitoring schedule thatextends beyond the completion
date of this TIVIDL. to evaluate impacts of compliance measures t6...
downstream groundwater and stu-facewater quality. This TMDL
shall be reconsidered if Chlaiid.e; TDS; and sulfate trend monitoring .

indicates .clegradation ofgrotifidwater or surface water due-to
implementation of compliance Measures.

!.ne , ;.

12: Trend monitoring: The Reach 4 Pit in submit a monitoring
plan to conduct chloride, TDS, andtulfateq,rendmonitoring to ensure
that the goal of chloride export it'the watershed is being achieve4
water quality objectives arebeirighiet; and ,d6WnstreatngoundWater:
and surface water quality is not degraded due to implementation of
compliance measures .' The Reach 4A,pennittee monitOringclanshall
indliide Plans Tto Monitor chloride;:TDkand; sulfate in groundwater
and identify representative wells to be approved by the Regional.
Board Exeolitie Officer in the f011oWiaig,locations

Basin, and (b) Santa Paula Basin. The monitoring plan shall also
include ..a plan for:chloride, 'EDS., and sulfate trend raoniforing for,
sUrfaterWitef fcii Reaches' 3 arid The rnoriitoring plan aliould
include plans to monitor chloride; TDS,.atictiulfate.at 'a minimum of
once per qUarter for groundwater and at a minimum of once per
month for surface water. The plan Shouldpropose a monitoring
schedule that shall extend beyond.the completion date of this TMDL
to evaluate impacts of compliance measures' to downstream
groundwater and surface water. quality. This TMDL, shall 'be
reconsidered if chloride, TDS, and sulfate trend monitoring indicates
degradation of groundwater or surface water due to implementation
of Compliance measures.

:Submitted with
permit application

13. 13egiri Monitoring per approved SVCSD Monitoring plan completed
in Task 11.

One year after
Executi-ve.,Officer
approval of Task 11
monitoring plan for
SCVSD
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14. Begin monitoring per approved Reach 4A Permittee monitoring One year after
Executive Officer

.

.

, approval of Task 12
monitoring plan for

. .
Reach 4A P ermittee

. .

15. a) Implementation of Compliance Measures, Planning: The SCVSD 5 years. after

shall submit a report of planning activities which include but are not Effective Date of

limited to: (1) identifying lead state/federal agencies; (2) TMDL
administering a conipetitivebid process for the selection of (05/04/2010)

EIR/EIS and Engineering Consultants; (3) Development of .

Preliminary Planning and Feasibility Analyses; (4)*Submittal of
Project Notice of Preparation/Notice of Intent; (5) Preparation of
Draft Wastewater Facilities Plan and Programmatic EIR; (6) ..

Administration of Public Review and Comment Periods; (7) , . .

Development of Final:Wastewater Faciliiies Plan and Programmatic
EIR and incorporation and response to comments; (8)
Administration of final' public review and certification proQCSS; and

.

(9) Filing a Notice of Determination and Record of Decision. .

. ,_. . .

b) Implementation of Compliance Measures, Planning: The SCYSD 5 years after

shall provide a schedule ofrelated -task and subtasks related to Task . Effective Date of

15a), and provide semi-annual progress reports ouprogress of TMDL

planning activities,.thereafter, -until completion of Final Wastewater (05/04/2010)

Facilities Plan and Programmatic E.

16. The Regional Board staff will re-evaluate the schedule to implement 6 years after

control measures needed tomeet final conditional WLAs adopted, Effective Date, of

pursuant to Task 10 d) and the schedulefor Task 17. The Regional TMDL

Board, at'a public meeting will consider extending the completion (05/04/2011)

date of Task 17 and reconsider the schedule to implement control .

measures tO meet final conditional.WLAs adopted pursuant to Task

10 d). The SCVSD will provide the-justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task.

.

17. a) Implementation of Compliance Measures, Complete 6 years after

Environmental Impact Report: The SCVSD shall complete a Effective Date of

Wastewater Facilities Plan and Programmatic Environmental Impact TMDL.

Report for facilities to comply with final effluent permit limits for

chloride.

(05/04/2011)

b) Implementation of Compliance Measures, Engineering Design: 6 years after
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The SCVSD will begin the 'engineering design of the recommended
projectwaiteWater facilities. :

- Effective Date: of
TMDL.' .

(05104/2011)

c) Implementation of Compliance Measures; Engineering Design: 7, years after . ..

The SCVSD will provide a design schedule -of related tasks and sub- Effective Date of
-tasks, _and provide. semi-annual progress reports =progress of design TMDL

.

activities, thereafter, until completion -of Final Design. hi addition .,(05/04/2012)
thie"SCVSD Will.provide a constru.ction'schedule ofrelated tasks 'and . .

sub-tasks, and provide semi-annual progress reportSon progreSs of . .

construction activities, thereafter; until .completion of recommended
project wastewater facilities. .

.

d) Implementation of Compliance Measures, Construction: The
SCVSD shall have applied and received all appropriate permits, and

9.5 years after -,
Effective Date of

have completed construction of the recommended project wastewater
facilities. ,

TMDL
(11/04/2014)

. . ,

e) Implementation of Compliance Measures, Start -Up: The SCVSD 10 years after
Shill have completed start-up, testing and certification of the ,Effective Date of
recommended project wastewater facilities. TMDL

(05/04/2015)

. .
.

18. The Regional Board Executive Officer may consider conditional 7 years after
SSOs for TDS and sulfate for Reaches 4B, 5, and 6. baied on results Effective. Date of
of groundwater-surface water interaction studies on accumulation of . TMDL
.TDS and sulfate in groundwater, potential impacts to beneficial uses,
and an anti-degradation analysis.

(05/04/2012)

19. The Regional Board staff will re-evaluate the schedule to implement 9.5 years after .

control measures needed to meet final conditional WL,As adopted Effective Date of
pursuant to Task 10 d) and the schedule for Task 17. The Regional. TMDL
Board, at a public meeting will consider extending the completion of (11/04/2014)
Task 17 and reconsider the schedule to implement control measures
to meet final conditional WLAs adopted for chloride pursuant to Task
10 d). The SCVSD will provide the justification for the need for an
extension to the Regional Board Executive Officer at least 6 months
in advance of the deadline for this task. The Regional Board will also

.

consider conditional SSOs and final conditional WLAs for TDS and
sulfate based on results of Task 18.

20. The interim WLAs for chloride shall remain in effect for no more. 10 years after .
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than 10 years after the effective date of the TMDL. Conditional SSO Effective Date of

for chloride in the USCR shall be achieved. Final conditional WLAs TMDL

for chloride in Reaches 4B, 5, and 6 shall apply by May 5, 2015. The (05/04/2015)

Regional Board may consider extending the completion date of this .

task as necessary to account for events beyond the control of the

SCVSD.
_. .

21. The interirnWLAs for TDS and sulfate contained in this BPA 10 years after

(Resolution No. R4-200012) shall be implemented no.sooner than Effective Date of

the effective date of this BPA, and shall remain in effect until May 4, TMDL .

2015. Final WLAs shall apply by May 5, 2015 unless conditional (05/04/2015)

SSOs and final conditional WLAs for TDS and sulfate are adopted as

described in Task 19.

.
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UPPER SANTA CLARA RIVER

CHLORIDE TMDL RECONSIDERATION, CONDITIONAL
SITE SPECIFIC OBJECTIVES FOR CHLORIDE, AND

INTERIM WASTELOAD ALLOCATIONS FOR-SULF-A-TE--
AND TOTAL DISSOLVED SOLIDS

FINAL STAFF REPORT

CALIFORNIA REGIONAL WATER QUALITY CONTROL
BOARD - LOS ANGELES REGION

January 2009
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Staff Report: Upper Santa Clara River 2
Chloride TMDL Reconsideration and Conditional SSOs

Executive Summary

Chloride levels in the upper Santa Clara River (USCR) and in nearby groundwater
basins have increased over the past three decades due to increased salt loadings from
water imported into the Santa Clarita Valley and the increased number of self
regenerating water softeners in the Santa Clarita Valley. Since the 1970s, growth in the
Santa Clarita Valley has led to chloride levels that exceed the water quality objective and
impair beneficial uses for agricultural supply. Agriculture is the largest industry in the
Santa Clara River Valley and the Regional Board has adopted a TMDL to restore the
Santa Clara River to attain its beneficial uses.

This Staff Report discusses efforts under the Upper Santa Clara River Chloride
TMDL to address these impairments with particular emphasis on the recent studies which
have led to a stakeholder developed plan for complying with the TMDL. The stakeholder
plan, termed "Alternative Water Resources Management Plan" (AWRM) considers the
results of key TMDL studies on the chloride sensitivity of crops and aquatic life and the
interaction of groundwater and surface water in the USCR to fashion a plan that provides
reduction of chloride loads from current levels, enhancement of water supplies for
recycling and downstream uses, restoration of groundwater basins underlying the Upper
Santa Clara River, and consideration of critical conditions such as a sustained drought.
The AWRM requires a revision to existing water quality objectives for chloride, but it
provides a significant reduction in chloride loading from current levels such that the most
stringent beneficial uses are attained. During the critical condition of sustained drought,
growers are provided alternative water to meet requirements and the chloride exported
from the watershed still exceeds chloride into the watershed so that groundwater
conditions will continue to improve.

The Regional Board first adopted a Total Maximum Daily Load (TMDL) for
chloride in the USCR in 2000. The TMDL showed that chloride is loaded primarily into
the Santa Clara River from Water Reclamation Plants serving residential, commercial and
industrial users in the Santa Clarita Valley. The sources of the chloride which are loaded
into the SCR are primarily chloride contained in the imported source water and chloride
added by domestic uses, including self regenerating water softeners. As the Santa Clarita
Valley has grown over the past decades, these TMDL source analyses also showed that
the water quality objectives could not be met with source control alone, and that some
type of advanced treatment would be necessary.

The identification of remedies for chloride impairments is challenging due to
stakeholders with widely different interests in Los Angeles and Ventura Counties and
potentially costly implementation measures. These factors lead to a remand of the
TMDL from State Water Resources Control Board and after reconsideration by the
Regional Board, the TMDL became effective on May 5, 2005. Key provisions of this
TMDL include special studies to address scientific uncertainties and a consideration of
site specific objectives by the Regional Board. This Staff Report summarizes the results
of the special studies and discussions with stakeholders, which lead to an AWRM
program to comply with the TMDL. This report considers the antidegradation and Water
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Chloride TMDL Reconsideration and Conditional SSOs

3

Code Section 13241 requirements and recommends conditional site specific objectives to
implement the AWRM.

Prior to completion of the special studies, the presumed implementation plan
included two options: advanced treatment of effluent from the Saugus and Valencia water
reclamation plants and disposal of brine in a-new ocean outfall or disposal of-effluent---
from the Saugus and Valencia water reclamation plants in a new ocean outfall. Both
options entail construction of a pipeline from the Santa Clarita Valley WRPs and an
ocean outfall. Concerns regarding the cost and feasibility of constructing this line lead
caused controversy amongst stakeholders.

The TMDL Special Studies, all conducted in a facilitated stakeholder process in
which stakeholders in scoping and reviewing the studies addressed three scientific
uncertainties: 1) the levels of chloride required to support irrigation of salt sensitive
crops; 2) the interaction of surface water and groundwater and the fate and transport of
chloride in the USCR; 3) the effects of chloride on threatened and endangered fish in the
USCR.

Regional Board staff finds that the work to date provides sufficient information on
the chloride hazard threshold for salt-sensitive crops, the chloride threshold for
endangered species, and the hydraulic and contaminant interactions between surface
waters and groundwater basins in the USCR watershed to demonstrate that conditional
site specific objectives can be combined with reverse osmosis technology to effectively
reduce chloride loadings to the USCR and protect beneficial uses. Completion of the
Literature Review and Evaluation (LRE) provided a scientifically defensible baseline to
support a Water Quality Objective (WQO) of 117 milligrams per liter (mg/L) that is
protective of agricultural supply beneficial use (AGR). The endangered species study
shows that the chloride threshold for protection of salt sensitive agriculture is also
protective of threatened and endangered species. The groundwater surface water
interaction model shows that surface flows in the river recharge the Piru Basin with
attendant chloride accumulation in that groundwater Basin. The AWRM consists of
chloride source reduction actions and chloride load reduction through advanced treatment
of the Valencia WRP effluent in conjunction with conditional site specific objectives.
These source and load reductions mitigate the effect of any chloride accumulation in the
groundwater basin.

The TMDL provides a ten-year schedule to attain compliance with the conditional
SSOs. Key uncertainties at this point relate to identification of the optimum method for
brine disposal. Several options, including deep-well injection in the vicinity of old oil
fields in the Santa Clarita Valley, and drying and landfill disposal will be considered by
the Santa Clarita Sanitation District of Los Angeles County in the first two years of the
TMDL Implementation Plan. The recommended water quality objective changes before
the Board are conditioned on implementation of the AWRM program; if the AWRM
system is not built, the water quality objectives revert back to the current levels in the
Basin Plan.
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Chloride TMDL Reconsideration and Conditional SSOs

Staff's recommendation is to adopt the conditional site specific objectives for
chloride. Staff finds that the costs of implementing the AWRM program will not
increase monthly sewage rates substantially above the state average and median rates.
Staff notes that the existing TMDL schedule can be accelerated by one year from 11
years to 10 years.
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List of Acronyms

AGR Agricultural Supply Beneficial Use
AWRM Alternative Water Resources Management
BPA Basin Plan Amendment
cfs cubic feet per second
CLWA Castaic Lake Water Agency
EIR Environmental Impact Report
ESA Extended Study Alternatives
ESP Endangered Species Protection
GWR Groundwater Recharge Beneficial Use
GSWI Groundwater and Surface Water Interaction Model
LA load allocation
LRE Literature Review and Evaluation
LWA Larry Walker Associates
MCL Maximum Contaminant Level
MF/RO microfiltration-reverse osmosis
MGD million gallons per day
mg/L milligrams per liter
NPDES National Pollutant Discharge Elimination System
O&M operation and maintenance
ppd pounds per day
RARE Rare and Endangered Species Habitat Beneficial Use
RO Reverse Osmosis
SARI Santa Ana Regional Interceptor
SB475 Senate Bill 475
SCV Santa Clarita Valley
SCVJSS Santa Clarita Valley Joint Sewerage System
SCVSD Santa Clarita Valley Sanitation District of Los Angeles County
SRWS Self-Regenerating Water Softener
SSO- Site Specific Objective
SWP State Water Project
SWRCB State Water Resources Control Board
TAP Technical Advisory Panel
TDS Total Dissolved Solids
TMDL Total Maximum Daily Load
USBR United States Bureau of Reclamation
USCR Upper Santa Clara River
USEPA United States Environmental Protection Agency
USGS United States Geological Survey
UWCD United Water Conservation District
WLA Wasteload Allocation
WQO Water Quality Objective
WRP Water Reclamation Plant
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1. Introduction

This staff report discusses the scientific and regulatory basis for proposed Basin
Plan amendments to revise the Upper Santa Clara River Chloride Total Maximum Daily
Load (TMDL) and establish conditional site-specific water quality objectives (SSOs) for
chloride in reaches and groundwater basins in the Upper Santa Clara River watershed.

The Los Angeles Regional Water Quality Control Board (Regional Board)
adopted a TMDL to address chloride impairments of the USCR on July 10, 2003
(Resolution 03-008). On May 6, 2004, the Regional Board amended the USCR chloride
TMDL to revise the interim wasteload allocations (WLAs) and implementation schedule
(Resolution 04-004). The amended TMDL was approved by the State Water Resources
Control Board (State Board), Office of Administrative Law and United States
Environmental Protection Agency (USEPA), and became effective on May 4, 2005.

At the time the TMDL was adopted and approved, there were key scientific
uncertainties regarding the sensitivity of crops to chloride and the complex interactions
between surface water and groundwater in the Upper Santa Clara River watershed.
However, the TMDL found that the chloride sources are primarily imported source water
from the State Water Project and chloride added by domestic uses, including self
regenerating water softeners. These chloride sources are loaded into the USCR in
effluent from the Saugus and Valencia Water Reclamation Plants (WRPs) that serve
residents and industries in the Santa Clarita Valley. The TMDL recognized the
possibility of revised chloride water quality objectives (WQOs) and included mandatory
reconsiderations by the Regional Board to consider SSOs. The TMDL required the
Santa Clarita Valley Sanitation District of Los Angeles County (SCVSD1) to implement
special studies and actions to reduce chloride loadings from the Saugus and Valencia
WRPs. The TMDL included the following special studies to be considered by the
Regional Board:

Literature Review and Evaluation (LRE) review agronomic literature to
determine a chloride threshold for salt sensitive crops.
Extended Study Alternatives (ESA) identify agricultural studies, including
schedules and costs, to refine the chloride threshold.
Endangered Species Protection (ESP) review available literature to determine
chloride sensitivities of endangered species in the USCR.
Groundwater and Surface Water Interaction Study (GSWI) determine chloride
transport and fate from surface waters to groundwater basins underlying the
USCR.

1Prior to 2005, the Santa Clarita Valley was historically served by the County Sanitation District Number
26 of Los Angeles County (Saugus WRP) and County Sanitation District Number 32 of Los Angeles
County (Valencia WRP). Both of these Districts were collectively referred to as the County Sanitation
Districts of Los Angeles County or CSDLAC in previous documents related to the Upper Santa Clara River
Chloride TMDL. These two districts were merged into a single district, the Santa Clarita Valley Sanitation
District of Los Angeles County or SCVSD as of July 1, 2005.
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Conceptual Compliance Measures identify potential chloride control measures
and costs based on different hypothetical WQO and final WLA scenarios.
Site Specific Objectives and Antidegradation Analysis consider a site-specific
objective for chloride based on the results of the agricultural chloride threshold
study and the GSWI.

The TMDL special studies were conducted in a facilitated stakeholder process in
which stakeholders participated in scoping and reviewing the studies. This process has
lead stakeholders to develop an alternative TMDL implementation plan that addresses
chloride impairment of surface waters and degradation of groundwater. The alternative,
termed Alternative Water Resources Management (AWRM) was first set forth by Upper
Basin water purveyors and United Water Conservation District (UWCD), the
management agency for groundwater resources in the Ventura County, portions of Upper
Santa Clara River watershed.

This Staff Report first presents a background on the TMDL, including regulatory
history, the stakeholder collaborative process, a description of the watershed and the
sources of chloride, and other salinity management programs in the state. The report then
discusses the results and conclusions of the special studies which led to the development
of the AWRM Program and proposed conditional SSOs. The AWRM Program and the
proposed conditional SSOs needed to support the AWRM are then discussed. The report
then discusses one of the special studies in detail, the Site Specific Objectives/
Antidegradation Analysis, which provides the regulatory basis for the conditional SSOs.
Finally, the staff report reviews the alternatives for TMDL implementation based on the
results of the special studies, provides staff's recommendation for conditional SSOs and
TMDL revisions, and discusses how the recommended conditional SSOs and TMDL
revisions would be implemented.
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2. Background

This section provides background information on chloride issues in the USCR
watershed.

2.1. Regulatory History

The Regional Board has adopted several resolutions that regulated chloride in the
USCR, starting with Resolution 75-21 in 1975, which established WQOs throughout the
region.

In 1990, the Regional Board adopted the Drought Policy, Resolution 90-04. This
resolution was intended to provide short-term and temporary relief to dischargers who
were unable to comply with limits for chloride due to the effects of drought on chloride
levels in supply waters imported to the Region. The Regional Board temporarily reset
limits on concentration of chloride at the lesser of: (i) 250 mg/L, or (ii) the chloride
concentration of supply water plus 85 mg/L. The Regional Board renewed the Drought
Policy in 1993 and again in 1995 because the chloride levels in supply waters remained
higher than the chloride levels before the onset of the drought. The Regional Board did
not revise the chloride WQOs in the Santa Clara River and Calleguas Creek because of
the potential to affect present and anticipated agricultural beneficial uses.

In 1997, the Regional Board adopted the Chloride Policy, Resolution No. 97-02.
The. Chloride Policy revised the chloride objective for the Los Angeles River, Rio Hondo,
and San Gabriel River. Due to concerns expressed about the potential for future adverse
impacts to agricultural resources in Ventura County, WQOs for chloride in the Santa
Clara River and Calleguas Creek were not revised. Rather, the chloride policy provided
surface water interim limits of 190 mg/L in the Santa Clara River that extended for three
years following approval of the amendment. The Regional Board did not revise the.
chloride WQOs in the Santa Clara River and Calleguas Creek because of the potential to
affect existing and anticipated AGR. Similarly, the Regional Board did not revise the
groundwater objectives for chloride.

The Regional Board first adopted a TMDL for chloride in the USCR in October
2002 (Resolution No. 2002-018). The TMDL showed that the chloride sources are
primarily chloride contained in the imported source water from the State Water Project
and chloride added by domestic uses, including self regenerating water softeners. These
chloride sources are loaded into the USCR in effluent from the Saugus and Valencia
WRPs that serve residents and industries in the Santa Clarita Valley. The TMDLsource
analysis also showed that the water quality objectives could not be met with source
control alone, and that some type of advanced treatment would be necessary. The TMDL
contained an 8-1/2 year implementation plan to attain chloride WQOs.
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Because of differing stakeholder interests and potentially costly implementation
measures, the State Board remanded the Chloride TMDL (State BoardResolution No.
2003-0014) to the Regional Board in February 2003 due to concerns about the duration
of the interim effluent limits and concerns that the original implementation plan could
have required the SCVSD to embark on planning and construction of an advanced
treatment even though such studies might have demonstrated a need that could have been
proved unnecessary in the end. The remand resolution also directs the Regional Board to
consider an integrated solution for all water quality pollutants in the SCR basin on the
Clean Water Act 303(d) list. The Regional Board revised the TMDL Implementation
Plan to extend the interim wasteload allocations and final compliance date to 13 years
after the. TMDL effective date. It also included two additional special studies and several
mandatory reconsiderations of the TMDL by the Regional Board. The Regional Board
adopted the revised TMDL in July 2003 (Resolution No. 2003-008).

The TMDL was amended in 2004 (Resolution No. 04-004) to conform the interim
wasteload allocations for the Saugus and Valencia WRPs to the effluent limits in 1994
Time Schedule Orders associated with National Pollutant Discharge Elimination System
(NPDES) permits. In May 2004, the Regional Board and SCVSD signed a Settlement.
Agreement and Stipulation Concerning Chlorides in the UCSR. The Regional Board and
SCVSD agreed that, if or when new or revised NPDES permits are subsequently issued
to the Saugus or Valencia treatment plants prior to the date that a revised WQO or final
wasteload allocations take effect in accordance with the Chloride TMDL Amendments,
interim chloride effluent limitations reflecting the interim wasteload allocations in the
TMDL, including any revisions thereto, will be included in the revised permits.

In 2006, the Regional Board reconsidered the TMDL and amended the TMDL
schedule. The Board considered the results of the special studies to date and found it
appropriate to accelerate the study period of the Implementation Plan based on the
Literature Review and Evaluation, which showed that the range of chloride values
protective of AGR. and GWR beneficial uses was significantly smaller than originally
anticipated.

In 2007, the Regional Board amended the Basin Plan to divide Reach 4 into two
separate reaches. This action was based on historical and current water quality, flow, and
land use data showing significant water quality differences between the western and
eastern portions of Reach 4. Staff found that Reach 4 of the SCR contains unique
hydrogeologic conditions due to the significant alterations to land uses and waste
discharges within the USCR watershed that supported the separation of the reach into two
separate reaches, 4A and 4B, divided at the confluence of Piru Creek.

This proposed action represents the second Regional Board reconsideration of the
TMDL, which is scheduled 3-years after the TMDL effective date. Specifically, Tasks
10.a and 10.d of the TMDL Implementation Schedule state, "Preparation and.
Consideration of a Basin Plan Amendment (BPA) to revise the chloride objective by the
Regional Board" and "Reconsideration of and action taken on the Chloride TMDL and
Final Waste load Allocations for the Upper Santa Clara River by the Regional Board."
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The predominant land uses in the Santa Clara River watershed include agriculture,
open space, and residential uses. Revenue from the agricultural industry within the Santa
Clara River watershed is estimated at over $700 million annually. Residential use is
increasing rapidly both in the upper and lower watershed. The number of housing units

--in-the watershed is estimated to increase by 187 percent from 1997 to 2025.

Figure 1. Santa Clara River Watershed
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The upper reaches of the Santa Clara River include Reaches 5 and 6, which are
located upstream of the Blue Cut gauging station, west of the Los Angeles Ventura
County line between the Cities of Fillmore and Santa Clarita. The upper boundary
extends to Bouquet Canyon, upstream of the City of Santa Clarita. The portion of the
river within Los Angeles County is generally described as the Upper Santa Clara River,
and the portion within Ventura County is generally referred to as the Lower Santa Clara
River. Two major point sources, the Saugus and Valencia WRPs, discharge to the
USCR. Below Reach 5 are reaches 4A and 4B, divided at the confluence of Piru Creek
(Figure 2).
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2.2. Stakeholder Collaborative Process

Based on the Chloride Agreement and Stipulation discussed in Section 2.1, the
Regional Board and the SCVSD entered into a collaborative process in June of 2004 to
implement the TMDL special studies. The Regional Board and SCVSD have set up a
facilitated process to allow for stakeholder input and review of the special studies as they
are developed. The. SCVSD, Regional Board, facilitators, consultants and stakeholders
attended Technical Working Group meetings on a monthly basis in the Cities of Santa
Clarita, Fillmore, and Santa Paula to discuss the TMDL special studies as well as other
planning issues regarding chloride impairments within the Santa Clara River. About
thirty people who represent a wide range of stakeholder interests, including
Municipalities, County government, agricultural interests, water purveyors, and
environmental interests, attend the meetings. There is a website,
www.santaclarariver.org, which updates activities and progress on the USCR Chloride
TMDL.

Additionally, an independent technical advisory panel (TAP) of recognized
agricultural experts was engaged to review the results of the LRE. The TAP issued a
separate report, which provides technical guidance on the use of the LRE for policy
development. The TAP report largely confirmed the results of the LRE. Both the TAP
Report and LRE are available to the public on the website listed above.

Finally, Regional Board staff has been meeting with SCVSD' staff and
representatives of the Upper Basin Water Purveyers, UWCD, and Ventura County
Agricultural Water Quality Coalition, to explore the potential implementation actions and
site specific objectives for the TMDL. This process has lead to development of the
AWRM and the development of proposed conditional SSOs to support the AWRM and
protect beneficial uses.

2.3. Environmental Setting

The Santa Clara River is the largest river system in Southern California that
remains in a relatively natural state. The river originates on the northern slope of the San
Gabriel Mountains in Los Angeles County, traverses Ventura County, and flows into the
Pacific Ocean between the cities of San Buenaventura (Ventura) and Oxnard.
Municipalities within the watershed include Santa Clarita, Newhall, Fillmore, Santa
Paula, and Ventura (Figure 1).

Extensive patches of high quality riparian habitat exist along the length of the
river and its tributaries. Two endangered fish, the unarmored stickleback and the
steelhead trout, are resident in the river. One of the Santa Clara River's largest
tributaries, Sespe Creek, is designated a wild trout stream by the state of California and a
wild and scenic river by the United States Forest Service. Piru and Santa Paula Creeks,
tributaries to the Santa Clara River, also support steelhead habitat. In addition, the river
serves as.an important wildlife corridor. The Santa Clara River drains to the Pacific
Ocean through a lagoon that supports a large variety of wildlife.
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Figure 2. Santa Clara River Watershed Reaches 4A, 4B, 5, and 6
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2.4. Beneficial Uses and WQOs

Key beneficial uses and WQOs for the USCR are described in the Basin Plan and
include agricultural supply (AGR), groundwater recharge (GWR) and rare and
endangered species habitat (RARE). A full description of each of these beneficial uses is
included in the Basin Plan. AGR is designated as existing or potential for all reaches of
the Santa Clara River, including the USCR, except the headwaters. GWR is designated
as an existing or potential beneficial use for the USCR. RARE is an existing and
potential designated beneficial use for the upper reaches included in this TMDL. Two
types of endangered and rare aquatic species are known to reside in the watershed:
steelhead trout and unarmored three-spine stickleback.

The current WQO for chloride in Reaches 4A, 4B, 5 and 6 of the Santa Clara
River is 100 milligrams per liter (mg/L). The groundwater quality objectives for the
Santa Clara Piru Creek area are: 200 mg/L chloride in the Upper area (above Lake
Piru), 200 mg/L in the Lower area east of Piru Creek, and 100 mg/L west of Piru Creek.
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2.5. Chloride Sources and Water Quality

This section summarizes chloride sources in the USCR watershed and projections
of the effects of future growth and chloride reduction measures on the final WRPs
effluent quality. Regional Board and SCVSD staff analyzed chloride sources in the
USCR watershed in the 2002 Regional Board TMDL Staff Report and in the SCVSD's
2002, 2005, 2006 and 2007 chloride reports. These analyses utilized mass balance
techniques to identify and quantify chloride loads from imported water and residential,
commercial, and industrial sources.

The key findings from these reports include:

The average chloride concentration in the USCR, as measured at the Blue Cut
gauging station and at the Ventura/Los Angeles county line, was 131 mg/L in 2002
and 126 mg/L in 2003. The average chloride concentration at the Blue Cut gauging
station frequently exceeds the WQO of 100 mg/L.

The total chloride load from the Saugus and Valencia WRPs ranged from 23,500
pounds per day (ppd) to 28,500 ppd in 2001 through 2007.

The WRP effluent chloride load is comprised of two main sources: chloride present in
the imported water supply and chloride added by residents, businesses, and
institutions in the Saugus and Valencia WRP service area. The chloride load added
by users can be further divided into two parts: brine discharge from self-regenerating
water softeners (SRWSs) and all other loads added by users. Excluding the imported
chloride load that exists in the water supply, non-SRWS sources of chloride include:
residential, commercial, industrial, infiltration, and wastewater disinfection. The two
largest sources of chloride in the WRP effluent are the imported water supply and
SRWSs, which have historically comprised from 37% to 45% and from 26% to 33%
of the chloride in the WRP effluent, respectively.

Municipal supply in Santa Clarita Valley (SCV) water supply is a blend of State
Water Project (SWP) water and local groundwater. Over the past 30 years, chloride
concentrations in water from the SWP ranged from 28 mg/L to 128 mg/L. The
quantity of SWP water served by SCV water purveyors has increased from 41,768
acre-feet in 2002 to 47,205 acre-feet in 2004. The use of imported water has grown
steadily. As reported by the Castaic Lake Water Agency (CLWA), the use of SWP
water by SCV water purveyors is projected to grow to 69,500 acre-feet by 2015.

The chloride loads from SRWSs increased markedly from 1997 to 2003, when a ban
on residential SRWSs was struck down by legislative action in 1997. A prospective
ban on installation of new SRWSs was reinstated in 2003. The SCVSD reported a
sharp decline in residential SRWS chloride contribution from 66 mg/L in 2004 to 35
mg/L during the, first half of 2007. This large change in chloride loading represents
the removal or inactivation of roughly 2,200 SRWSs, from a high in 2004 of 6,800 to
4,600 by July of 2007.
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In 2006, The SCVSD and the City of Santa Clarita co-sponsored Senate Bill 475
(SB475), which is authored by Senator George Runner of the 17th Senate District. SB
475 provides the SCVSD with the authority to require removal all SRWS remaining
in the Santa Clara Valley that were installed prior to SCVSD's 2003 ordinance. SB
475 also includes establishments of a phased voluntary and mandatory= program to
compensate residents for the reasonable value and cost of removal and disposal of
SRWS. SB 475 was passed by the Legislature on August 31, 2006, and signed into
law on September 22, 2006. The SCVSD has enacted a new ordinance on June 11,
2008 banning the use of existing SRWS, which will become effective on January 1,
2009, contingent upon voter approval by the qualified voters in the SCVSD's service
area. This ordinance will be considered for voter approval by qualified voters in the
district's service area in the November 2008 general election.

The relative magnitude of chloride loads from different sources is summarized below:

Table 1. Relative Chloride Loadings to Saugus and Valencia WRPs Effluent by Source

Year Water
Supply Ind. Corn.

Residential
Non-SRWS

Residential
SRWS

Inf .
Disinf. Total

Load

2001 42% 3% 4% 14% 33% 0% 4% 100%

2002 45% 2% 3% 13% 29% 0% 8% 100%

2003 45% 1% 3% 13% 31% 0% 7% 100%

2004 41% 1% 3% 14% 33% 0% 8% 100%

2005 37% 2% 3% 16% 30% 3% 9% 100%

2006 42% 2% 3% 18% : 26% 0% 9% 100%

2007
(through 43% 2% 4% 17% 26% 0% 8% 100%

June)

Note: Ind. indicates Industrial, Corn. indicates Commercial, Inf. indicates Infiltration,
Disinf. indicates Disinfection

2.6. Future Growth

Presently, there is extensive residential growth planned for the USCR watershed
over the next several decades. The population of the SCV is growing very rapidly. The
City of Santa Clarita is projected to grow from 151,800 residents in 2000 to 243,104
residents in 2010. The SCVSD estimates effluent flow from wastewater treatment plants
will grow from approximately 20 million gallons per day (MGD) presently to about 34
MGD by 2027. The effects of this growth on the chloride levels in the Santa Clara River
and underlying aquifers were investigated through GSWI Study (see Section 3.4).

The Landmark Village project site is located in unincorporated Los Angeles
County, within the SCV. The project site is located along the SCR, immediately west of
the confluence of Castaic Creek and the SCR. The county line foinis the western
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boundary. The SCR forms the southern boundary of the project site, while the northern
project boundary is defined by State Route 126. The project applicant proposes to
develop the 292.6-acre Landmark Village tract map site, located in the first phase of the
Riverwood Village within the boundary of the approved Newhall Ranch Specific Plan.
The Landmark Village tract map site proposes construction of 1,444 residential dwelling
units, 1,033,000 square feet of mixed-use/commercial uses, a 9-acre elementary school, a
16-acre community park, public and private recreational facilities, trails, and road
improvements. Several off-site project-related components would also be developed on
an additional 679.2 acres of land. The project also includes a 6.8 MGD WRP (Newhall
Ranch WRP) as associated facility (Impact Sciences, Inc., 2006).

Projections of future chloride loading to the USCR are dependent on several
factors. Most importantly, the chloride contribution from the blended water supply varies
greatly according to hydrologic conditions in Northern California because the salinity of
SWP is dependent on the mix of fresh and brackish water in the San Francisco Bay
Delta which is the source of the water imported into the SCV. The timing and duration of
future droughts are uncertain but based on review of more than thirty years of water
quality data it is not unreasonable to conclude that California will experience several
droughts within the next few decades.

Staff notes that growth within the SCV is accompanied by increasing demand for
imported water and increasing chloride loads. In 1980, imported SWP comprised 1,125
acre-feet, approximately 5% of the total water supply to the SCV. By 1998, imported
SWP comprised approximately 20,000 acre-feet, approximately 50% of the total water
supply to the SCV.

Additionally, staff notes that the SCVSD's chloride report indicates that that
chloride loading from non-SRWS residential sources in terms of ppd has been increasing.
This increase is likely correlated with residential growth and increased residential
wastewater flow and increased demand on water resources. The chloride load from non-
SRWS residential sources increased from 3,562 ppd in 2002 to 4,272 ppd in 2006.

2.7. Salinity Management Recent State and Regional Boards Actions

Water quality impairments by salts and chloride are a statewide issue. This
section provides a brief overview of several current issues addressed by the State Board
and the Central Valley, Santa Ana, and Los Angeles Regional Boards. It also reviews the
status of salinity implementation activities in Northern California.

In the Central Valley region, salts in surface and ground water are largely derived
from supply water from the SWP and the Delta Mendota Canal and from surface soil.
Salinity impairments are exacerbated locally by other sources, such as discharges to land
associated with municipal wastewater disposal. The Central Valley Regional Board has
adopted several approaches for basin management within their jurisdiction. The Central
Valley Regional Board established a policy to control groundwater degradation for the
Tulare Basin, a policy to promote the maximum export of salt from the San Joaquin River
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Basin, and a policy to control point source discharges to the Sacramento River Basin. At
this time, salinity TMDL for the San Joaquin River has been developed to meet the
objectives at Vernalis and a second phase of this TMDL is being developed for upstream
stretches of the river. Further, the State Board may consider whether to adopt Cease and
Desist Orders against the United States Bureau of Reclamation (USBR) and the
Department of Water Resources with regard to their potential violation of conditions in
their water right permits that require the USBR and the California Department of Water
Resources to meet salinity standards in the Southern Delta.

In southern. California, the USBR led a comprehensive regional salinity
management study in support of the Southern California Water Recycling Projects
Initiative. The study was conducted by CH2M Hill and identified a range of projected
brine discharge volumes for Southern California. Some of the factors influencing this
projected range are the salinity of imported water, the stringency of wastewater effluent
regulation, and the level of seawater desalting. The study predicted a regional brine
discharge volume ranging from 43.7 MGD to 2,011 MGD. In addition to predicting
future brine discharge volumes, the study identified the location of existing and potential
future brine/concentrate management facilities in southern California. These facilities
include 86 pipelines, 113 wastewater treatment plants, 32 groundwater desalters, 9
seawater desalination facilities, and 9 major groundwater basins (with 91 sub-basins).

An established Southern California salinity management facility is the Arlington
Desalter Facility and the Santa Ana Regional Interceptor (SARI). The Desalter, using
Reverse Osmosis (RO) technology, produces up to 6 MGD of blended desalinized water,
with another estimated 1 MGD of concentrated brine generated by the plant discharged to
the SARI line. The SARI line, a regional brine line, is designed to convey 30 MGD of
non-reclaimable wastewater from the upper Santa Ana River basin to the ocean for
disposal, after treatment. The non-reclaimable wastewater consists of Desalter
concentrate and industrial wastewater. Domestic wastewater is also received on a
temporary basis. To date over 73 miles of the SARI line have been completed. The most
recent extension (23 miles in length), the Temescal Valley Regional Interceptor line was
completed in 2002. The upstream extension was completed in 1995 to the City of San
Bernardino Wastewater Treatment Plant. The SARI also serves the Chino Basin area and
the City of Riverside.

Desalinization treatment facilities have been planed in several regions of the state.
The Northern California Salinity Coalition is planning RO treatment facilities to draw
and treat water with a high salinity concentration from shallow aquifers in order to reduce
net salt loading in groundwater basins of the Bay Area. The USBR proposed using RO to
treat reused drainage water from an agricultural subsurface drainage system in the San
Luis and Northerly Area of the Central Valley. Drainage will be collected from the fields
and sent to one of 16 reuse areas to irrigate salt tolerant crops. The drainage from the
reuse areas will then be collected and sent to Point Estero for ocean disposal or to a
treatment facility.
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Staff also notes that within the Region, the City of Los Angeles has implemented
a RO facility at the Terminal Island Treatment Plant in order to meet local water quality
targets. The facility processes 4.5 MGD and produces potable water for injection to the
seawater barrier in the Dominguez Gap. The reverse osmosis effluent meets standards
established by the Department of Health Services and is suitable not only for injecting
into groundwater basins but also as boiler feed water for local industries.

In 2006, the Los Angeles Regional Board adopted the Calleguas Creek Watershed
Salts TMDL based on a salts balance for that watershed. The Regional Board found that
the water quality impairments and groundwater degradation in the Calleguas Creek
watershed are due to a greater mass of salts imported to the watershed than exported from
the watershed. The TMDL requires salt export throughout the watershed to achieve a salt
balance, reduce salt load to surface and groundwater, and achieve and maintain water
quality objectives for salts in the watershed. The Calleguas Creek watershed TMDL
Implementation Plan is based on construction of a regional brine line and ocean outfall
through which brines from the advanced treatment of degraded groundwater in the
Calleguas Creek watershed are discharged directly to the ocean in compliance with the
state Ocean Plan. The TMDL implementation plan also includes increased use of POTW
effluent and advanced treated (reverse osmosis) groundwater for recycled water use.
This plan has collateral benefits of increasing local sources of water supply in the
watershed.
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3. Results of TMDL Special Studies

This section describes the results of TMDL Special Studies and other chloride
management activities in the USCR watershed, which were considered by staff in
proposing TMDL revisions and- conditional SSOs for the USCR watershed.

3.1. Literature Review and Evaluation

19

The first TMDL special study, the LRE, was completed in September 2005 and
presented to the Regional Board on November 3, 2005. The LRE reviewed
approximately 200 technical articles on the chloride and salinity sensitivities of avocado,
strawberry and nursery plants. The LRE found a guideline concentration range for
chloride sensitivity for avocado of 100 117 mg/L. There is not sufficient technical
literature to determine a guideline range for strawberry and nursery crops. The LRE
concluded that a conservative guideline concentration for chloride hazard is 100-117
mg/L. The LRE was reviewed by an independent TAP and the majority TAP opinion
concurred with the 100 117 mg/L guideline concentration range. One minority TAP
opinion advocated a higher guideline concentration and another minority TAP opinion
recommended a maximum guideline concentration of 100 mg/L. As a supplement to the
LRE, a memorandum on averaging period analysis was prepared by Newfields
Agricultural and Environmental Resources (Newfields), in consultation with the TAP co-
chairs, to determine what the applicable compliance averaging periods are for the LRE
guideline concentration. The memorandum found that the minimum time between the
beginning of exposure to chloride stress and signs of visible leaf chloride injury is
between 2 and 9 weeks when high chloride concentrations are applied (at least 170
mg/L), and usually between 4 and 8 weeks. Based on an analysis of the literature and the
receiving water variability, a three-month averaging period was recommended.
(Newfields, 2008)

3.2. Extended Study Alternatives

This task provided an overview of the types of agricultural studies that are
available to further define an appropriate threshold for protection of AGR in the Santa
Clara River Watershed. The ESA evaluated study options ranging from surveys to field
experiments and estimated a period of 2 to 10 years to develop adequate local data to
define a site-specific threshold different from the threshold determined by the LRE. The
ESA also documented the complexities of determining the effects of chloride on crop
productivity under field conditions. Staff finds that the duration of time and the
treatments proposed by the ESA might not be sufficient to address all the factors that may
affect the chloride threshold level, and, absent a lengthy TMDL schedule extension,
might not provide conclusive data to meet the TMDL requirements.
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3.3. Endangered Species Protection

This task provided a review of technical literature regarding the chloride
sensitivity of several endangered aquatic and riparian species to better understand the
potential exposure and tolerance of these species to chlorides in the USCR. Special
attention was given to resident species including Unarmored Three-Spine Stickleback,
Steelhead Trout, Arroyo Toad, Red-Legged Frog and Cottonwood tree. Evaluation of
overall toxicity data indicates that chloride concentrations for acute and chronic toxicity
would be fully protective of Threatened and Endangered species in the USCR. Thus, the
existing US EPA chronic chloride criteria of 230 mg/L can be considered to be fully
protective of local biota. These conclusions indicate that endangered species can tolerate
higher levels of chloride than salt-sensitive agricultural crops. The study results were
reviewed by an independent TAP with the TAP finding the report supports the conclusion
that the existing US EPA criteria are protective of threatened and endangered species in
the Santa Clara River.

3.4. Groundwater and Surface Water Interaction Model

The GSWI model study was developed to determine the linkage between surface
water and groundwater quality with respect to chloride and total dissolved solids (TDS)
in the USCR. The model simulated historical water levels, flows, and concentrations and
movement of chloride in surface water and groundwater in the USCR watershed from
1975 through 2005. The calibrated model was reviewed and approved as an appropriate
and adequate modeling tool by the stakeholders and an independent GSWI TAP. The
model was then used to assess the assimilative capacity of the surface water in Reaches 4,
5 and 6 and the groundwater basins underlying those reaches. The model was also used to
determine the gradient of chloride concentrations from the Saugus and Valencia WRP
outfalls to downstream receiving water stations and to assess the impacts of WRP
effluent on underlying groundwater in the USCR. The model was then used to simulate
future potential chloride impacts from 2007 to 2030 based on various combinations of
high, intermediate and Slow reuse of recycled water from the with various levels of
advanced treatment or SRWS removal rates. The results of the initial GSWI study are
presented in a report entitled "Task 2B-1 Numerical Model Development and Scenario
Results" (CH2M Hill, 2008; Geomatrix, 2008a).

Based on the model, none of the alternatives were predicted to comply with the
existing chloride WQO of 100 mg/L at all times and at all locations (Table 2).
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Table 2. Attainment Frequencies of Compliance Options-Existing Water Quality Objective
Surface Water at East Piru Basin West Piru Basin
Blue Cut Reach 4B Groundwater Reach 4B Groundwater Reach 4A

Compliance
Options

Surface
Water
WOO
100 mg/L
66.8

Surface Ground-
Water water
WOO WOO
100 mg/L 200 mg/L
55.0 100.0

Surface Ground-
Water water
WQO WOO
100 mg/L -100-mg/L--

Advanced 100.0 100.0
Treatment
Minimal Discharge 65.5 62.1 100.0 100.0 100.0
Zero 63.8 68.3 100.0 100.0 100.0
Discharge
Alternate W RP 48.9 46.1 100.0 100.0 100.0
Discharge
Location
AWRM 43.5 56.3 100.0 100.0 100.0

Note: Values represents percentage of days during simulation period that chloride is predicted to be equal to or less
than the WQO concentration

Only the advanced treatment scenarios would produce surface water chloride
concentrations less than the upper bound of the LRE chloride threshold of 120 mg/L
(Table 3).

Table 3. Attainment Frequencies of the Compliance Options-LRE
Surface Water at
Blue Cut
Reach 4B
Surface Water.

Compliance WOO
Options 120 mg/L

East Piru Basin
Groundwater
Reach 4B
Surface
Water.
WQO
120 mg/L

Advanced 99.0 99.6
Treatment
Minimal 87.8 98.8 100.0
Discharge
Zero 80.7 97.5 100.0
Discharge
Alternate 76.0 80.5 100.0 100.0 100.0
WRP
Discharge
Location
AWRM 88.0 93.0 100.0 100.0 100.0
Note: Values represents percentage of days during simulation period that chloride is predicted to be equal to or less
than the WQO concentration

Ground-
water
WOO
200 mg/L
100.0

Water Quality Objective
West Piru Basin
Groundwater
Reach 4A
Surface Ground-
Water water
WOO WQO
120 mg/L 100 mg/L
100.0 100.0

100.0 100.0

100.0 100.0

As a result, stakeholders in the US CR developed the AWRM Program, which
increases chloride WQOs in certain groundwater basins and reaches of the USCR
watershed, decreases the chloride objectives in the eastern Piru Basin, and results in an
overall reduction in chloride loading as well as water supply benefits.
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3.5. Conceptual Compliance Measures (AWRM)

The GSWI model was used to assess the ability of the AWRM to achieve
compliance with proposed conditional SSOs under future water use scenarios within the
USCR watershed. The model was based on design capacities at Valencia WRP and
Saugus WRP of 27.6 MGD and 6.5 MGD, for a total system design capacity of 34.1
MGD by year 2027. The results of this effort are presented in a report entitled "Task 2B-
2 Assessment of Alternatives for Compliance Options Using the Groundwater/Surface
Water Interaction Model" (Geomatrix, 2008b). The model predicted that the AWRM
could achieve proposed conditional SSOs for chloride under both drought and non-
drought conditions (Table 4).

Table 4. Attainment Frequencies of the AWRM Compliance Option for Revised. WQO
Reach 4B (at Blue Cut) Reach 5 Reach 6
Surface Surface Ground- Surface Ground- Surface Ground-

Compliance Water
WOO

Water
WQO

water
WOO

Water
WOO

water
WOO

Water
WOO

water
WOO

Options 117 mg/L 130 150 150 150 150 150
mg/L mg/L mg/L mg/L mg/L mg/L

AWRM 99.9 99.2 100.0 98.3-99.7 100.0 98.6-99.7 100.0
Alternative
Note: Values represents percentage of days during simulation period that chloride is predicted to be equal to or less
than the WQO concentration

3.6. Site Specific Objectives and Antidegradation Analysis

The Site Specific Objectives and Antidegradation analysis has been completed
and is included in a report entitled "Task 7 and 8 Report Site Specific Objective and
Antidegradation Analysis" prepared by Larry Walker Associates (LWA). This report
also presents the costs associated with the AWRM compliance alternatives identified in
the GSWI reports. The report found that adoption of proposed conditional SSOs, when
implemented with the AWRM Program, would be consistent with the state and federal
antidegradation policies. The results of the SSO/Antidegradation analysis are discussed
further in Sections 6 and 7.
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4. Alternative Water Resources Management Program

The AWRM Program is a result of joint efforts of the Upper Basin Water
Purveyore-,-Ventura-County agriculturararid water interests3,-and the SCVSD-to-firi-d-i---
regional watershed solution for compliance with the TMDL that benefits parties in both
Los Angeles and Ventura Counties. The AWRM Program, which is described in detail in
the GSWI Task 2B-2 Report (Geomatrix, 2008b), consists of advanced treatment for a
portion of the recycled water from the SCVSD's Valencia WRP, constructing a well field
in the eastern Piru basin to pump out higher chloride groundwater, discharging the
blended pumped groundwater and advanced treated recycled water to Reach 4A at the
western end of the Piru basin at a chloride concentration not to exceed 95 mg/L (Reach
4A WQO is 100 mg/L), and providing supplemental water and advanced treated recycled
water to the river.

The objectives of the AWRM program are to lower chloride concentrations
crossing the County Line, comply with conditional SSOs, protect agricultural water users
in the eastern Piru basin, mitigate high-chloride groundwater in the eastern Piru basin,
and maximize water resources in Ventura County. The key elements of the AWRM
Program focus on reducing chloride in the water reclamation plant effluent through:

SRWS removal
Conversion of treated wastewater disinfection from chlorine injection to
ultra-violet light disinfection
Construction of 3 MGD microfiltration-reverse osmosis (MF/RO) facility
at the Valencia WRP
Brine disposal via deep well injection
Groundwater extraction from the Piru Basin
Discharges of blended MF/RO water and extracted groundwater in
Reaches 4A and 4B

These facilities would typically be operated in two modes depending on the
SCVSD's ability to comply with applicable water quality objectives, which is correlated
to chloride concentrations in the State Water Project (SWP) supply water (Figure 3).
During typical hydrologic cycles, when the supply water concentration is below 80 mg/1,
the SCVSD WRPs would be able to comply with applicable water quality objectives a
majority of the time without having to discharge RO permeate produced at the Valencia
WRP to the Santa Clara River. Under these conditions, the RO permeate could be

2 The Upper Basin Water Purveyors are the Castaic Lake Water Agency, Valencia Water
Company, Newhall County Water District, Los Angeles County Water Works District No. 36, and the
Santa Clarita Water Division of the Castaic Lake Water Agency

3 Represented by Ventura County Agricultural Water Quality Coalition (VCAWQC) and UWCD
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delivered to the extraction wells, blended with pumped groundwater, and discharged to
Reach 4A for Ventura County water supply benefit. This option provides further water
quality benefits for Ventura County because increased flows can mitigate sea water
intrusion to the Oxnard Plain. During periods when the supply water concentration is
above 80 mg/1 is typically when most, if not all of the RO permeate will need to be
discharged directly to the Santa Clara River to comply with applicable water quality
objectives. In addition some supplemental water would also be discharged as necessary
to the Santa Clara River to reduce chloride concentrations in Reach 4B and comply with
applicable water quality objectives.

Figure 3.. Schematic of AWRM Facilities

Typical AWRM facility operation to comply with WQOs, when SWP > 80 mg/IL
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Stakeholders have agreed upon the primary objectives for the uses of RO
permeate from the MF/RO facility at the Valencia WRP. The primary objectives are
prioritized as follows:

1) _Compliance with_conditional_SSOs in the_Santa- Clara- River- -at the County-
Line.

2) Provide alternative water supply to Camulos Ranch.
3) Achieve salt-balance in East Piru groundwater basin for past loading from

surface water greater than 117 mg/L.
4) Achieve salt-balance in East Piru groundwater basin for any future loading

from surface water greater than 117 mg/L.

The effects of the AWRM on surface water and groundwater have been evaluated
using several tools. For Reaches 4B, 5, and 6 and the Piru basin, the primary tool was the
GSWI model. Using the GSWI model, the AWRM has been shown to provide multiple
water resource benefits, including:

Increased flows in reaches 4A and downstream reaches of the USCR
Improvement of groundwater quality in the Eastern Piru Basin
Increased availability of irrigation and barrier water

The results of the GSWI model were used to calculate a mass balance to compare
the predicted amount of salt exported under the AWRM compliance option with the
predicted amount of salt exported under other compliance options to demonstrate the
benefits to the East Piru Basin under the AWRM. Figure 4 illustrates the cumulative salt
export capabilities of the AWRM compliance option compared with the salt export
capabilities of a maximum advanced treatment compliance option to meet the 100 mg/L
Chloride WQO (Scenario 1A).
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Figure 4. Cumulative Chloride Mass Export from East Piru Groundwater Basin:
AWRM Option vs. Advanced Treatment Option (Scenario 1A)
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Additionally, a study was prepared analyzing the effects of the AWRM Program
in Ventura County (Bachman, 2008). The report found that the lowering of chloride
concentrations in Reach 4B results in improved quality of water recharged to the East
Piru Basin. Additionally, high chloride water that is pumped from the basin is recharged
by lower chloride water during wet years. Using output from the GSWI model, UWCD's
routing and percolation model was used to predict increased yield at the Freeman
Diversion from implementation of the AWRM Program. The difference in yield at the
Freeman Diversion between the Minimum Discharge option and the AWRM option is
11,500 AFY, which is approximately double the increased yield of 6,000 AFY when the
permanent Freeman Diversion was constructed. This could result in a significant
decrease in saline intrusion in the Oxnard Plain.

4.1. Conditional Site Specific Objectives to Support AWRM

The AWRM compliance option provides greater benefits than other potential
scenarios and compliance options that have been identified. However, it will not result in
compliance with the 100 mg/L water quality objectives at all times and in all locations for
Reaches 4B, 5 and 6 of the USCR. Given the benefits of chloride reduction and
protectiveness of the AWRM compliance option and in the context of achieving a salt
balance for the watershed and protecting beneficial uses, staff proposes conditional SSOs
that support the AWRM, while still being protective of beneficial uses (see Sections 5
and 6). Conditional SSOs for surface water and groundwater are presented in Tables 5
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and 6. These conditional SSOs shall apply and supersede the existing regional water
quality objectives of 100 mg/L only when chloride load reductions and/or chloride export
projects are in operation by the SCVSD according to the implementation provisions in
Section 8 of the staff report.

Table 5._ Conditional SSOs for_Surface_Water_to Support AWRM-Program

Reach Current Conditional Averaging
Instantaneous Chloride SSO Period

Chloride (mg/L)a
Objective

(mg/L)

6 100 150 12-month
5 100 150 12-month
4B 100 117 3-month
4B Critical 100 130b 3-monthc
Conditions

a. The conditional SSOs for chloride in the surface water of Reaches 4B, 5, and 6 shall apply
and supersede the existing regional water quality objectives of 100 mg/L only when chloride
load reductions and/or chloride export projects are in operation by SCVSD according to the
implementation provisions in Section 8.

b. The conditional SSO for Reach 4B under critical condition applies, only if the following
conditions and implementation requirements are met:

1. Water supply concentrations measured in Castaic Lake are > 80 mg/L.
2. Salt-sensitive agricultural uses that are irrigated with surface water are provided

supplemental water during periods when Reach 4B surface water exceeds 117 mg/L.
3. By May 4, 2020, the 10-year cumulative net chloride loading above 117 mg/L

(CNC1117)' to Reach 4B of the SCR, calculated annually, from the SCVSD Water
Reclamation Plants (WRPs) shall be zero or less.

CNC1117 = Cl(Above 117) Cl(Below 117) Cl(Export Ews)

Where:

Cl(Above 117) = [WRP Cl LoadVReach 4B Cl Load2] * [Reach 4B Cl Load>1173]

Cl(Below 117) = [WRP Cl Loadl/Reach 4B Cl Load'] * [Reach 4B Cl Load<1174]

Cl(Export EWs) = Cl Load Removed by Extraction Wells

1WRP Cl Load is determined as the monthly average Cl concentration multiplied by
the monthly average flow measured at the Valencia WRP.

2Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the monthly average flow measured at
USGS Gauging Station 11109000 (Las Brisas Bridge).

3 Reach 4B Cl Load>117 means the calculated Cl load to Reach 4B when monthly
average Cl concentration in Reach 4B is above 117 mg/L.

4 Reach 4B Cl Load,n7 means the calculated Cl load to Reach 4B when monthly
average Cl concentration in Reach 4B is below or equal to 117 mg/L.
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4. The chief engineer of the SCVSD signs under penalty of perjury and submits to the Los
Angeles Regional Water Quality Control Board (Regional Board) a letter documenting the
fulfillment of conditions 1, 2, and 3.

c. The averaging period for the critical condition SSO may be reconsidered based on results
of chloride trend monitoring after the alternative water resources management (AWRM)
system is applied.

The conditional SSOs for chloride in Reach 4B are applied as 3 month rolling
averages because there is salt-sensitive agriculture in the area of Reach 4B and the LRE
supplemental study recommended a three-month averaging period for salt-sensitive crops
(Newfields, 2008). The conditional SSOs for chloride in Reaches 5 and 6 are applied as
12-month rolling averages since agriculture in these reaches is identified as non-salt
sensitive. Twelve-month averaging periods have been used historically in the Los
Angeles Region and throughout California for salts objectives, and an 12-month average
would protect the groundwater recharge and non-salt sensitive agricultural beneficial uses
in Reaches 5 and 6 (LWA, 2008).

Table 6. Conditional SSOs for Groundwater to Support AWRM Program

Constituent

Santa Clara--Bouquet &
San Francisquito

Canyons

Castaic Valley Lower area east of Piru
Creek'

Conditional
SSO

(mg/L)

Current
Objective

(mg /L)

Conditional
SSO

(mg/L)

Current
Objective

(mg/L)

Conditional
SSO

(mg/L)

Current
Objective

(mg/L)

Chloride 150 100 150 150 150 200

Averaging period 12-month None 12-month None 12-month None

Applies only to San Pedro formation. Existing objective of 200 mg/L applies to shallow alluvium layer
above San Pedro formation.

The conditional SSOs for chloride in groundwater in Santa Clara-Bouquet & San
Francisquito Canyons, Castaic Valley, and the lower area east of Piru Creek (San Pedro
formation) shall apply and supersede the existing regional water quality objectives only
when chloride load reductions and/or chloride export projects are in operation by the
SCVSD according to the implementation provisions in Section 8 of the staff report.

4.2. Conditional Wasteload Allocations to Support AWRM
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The conditional WLAs for chloride for all point sources shall apply only when
chloride load reductions and/or chloride export projects are in operation by the SCVSD
according to the implementation provisions in Section 8 of the staff report. If these
conditions are not met, WLAs are based on existing water quality objectives for chloride
of 100mg/L.

Discharges to Reach 4B by the Saugus and Valencia WRPs will receive the
concentration-based conditional wasteload allocations for chloride presented in Table 7.

Table 7. Conditional Reach 4B Waste load Allocations for chloride for Saugus and Valencia
WRPs

Reach Conditional Chloride SSO
(mg/L)

4B 117 (3-month Average),

230 (Daily Maximum)

4B Critical Conditions 130a (3-month Averageb),

230 (Daily Maximum)

a. The Conditional WLA under critical conditions shall apply only if the following
conditions and implementation requirements are met:
1. Water supply concentrations measured in Castaic Lake are > 80 mg/L.
2. Salt-sensitive agricultural uses that are irrigated with surface water are provided

supplemental water during periods when Reach 4B surface water exceeds 117 mg/L.
By May 4, 2020, the 10-year cumulative net chloride loading above 117 mg/L
(CNC1117)1 to Reach 4B of the SCR, calculated annually, from the Saugus and
Valencia WRPs shall be zero or less.

CNC1117 = Cl(Above 117) Cl(Below 117) Cl(Export Ews)

Where:

Cl(Above 117)

Cl(Below 117)

Cl(Export EWs)

= ([WRP Cl Loadl/Reach 4B Cl Load2] * [Reach 4B Cl Load,1173])
= ([WRP Cl Loadl/Reach 4B Cl Load2] * [Reach 4B Cl Load<1174])
= [Cl Load Removed by Extraction Wells]

1 WRP Cl Load is determined as the as the monthly average Cl concentration
multiplied by the monthly average flow measured at the Valencia WRP.
2Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the monthly average flow measured at
USGS Gauging Station 11109000 (Las Brisas Bridge).
3 Reach 4B Cl Load>117 means the calculated Cl load to Reach 4B when monthly
average Cl concentration is above 117 mg/L.
4 Reach 4B Cl Load<117 means the calculated Cl load to Reach 4B when monthly
average Cl concentration is below or equal to 117 mg/L.

Received
July 29, 2011
commission on
state mandates

1320



Staff Report: Upper Santa Clara River 30
Chloride TMDL Reconsideration and Conditional SSOs

4. The chief engineer of the SCVSD signs under penalty of perjury and submits to the
Regional Board a letter documenting the fulfillment of conditions 1, 2, and 3.

The averaging period for the critical condition WLA may be reconsidered based on
results of chloride trend monitoring after the AWRM system is applied.

Beginning May 4, 2015, discharges to Reaches 5 and 6 by the Saugus and
Valencia WRPs, will have conditional concentration-based and mass-based WLAs for
chloride based on conditional SSOs (Table 8).

Table 8. Conditional WLAs for Saugus and Valencia WRPs

WRP Concentration-based Mass-based Conditional WLA for Chloride
Conditional WLA for (12-month Average)

Chloride

Saugus

Valencia

150 mg/L (12-month Average),
230 (Daily Maximum)

150 mg/L. (12-month Average),
230 (Daily Maximum)

QDesign*1 50 mg/L*8.34

QDesign*150 mg/L*8.34 AFRO

AFRO is the chloride mass loading adjustment factor for operation of RO facilities, where:

If RO facilities are operated at > 50% Capacity Factora in preceding 12 months

AFRO =

Tf RO facilities are operated at < 50% Capacity Factorb in preceding 12 months

AFRO = (50% Capacity Factor %RO Capacity) * ChlorideLoadROc

a Capacity Factor is based on 3 MGD of recycled water treated with RO, 90% of
the time.
b If operation of RO facilities at <50% capacity factor is the result of conditions
that are outside the control of SCVSD, then under the discretion of the Executive
Officer of the Regional Board, the AFRO may be set to 0.

Chloride load reduction is based on operation of a RO treatment plant treating 3
MGD of recycled water with chloride concentration of 50 mg/L + Water Supply
Chloride. Assumes operational capacity factor of 90% and RO membrane
chloride rejection rate of 95%. Determination of chloride load based on the
following:

ChlorideLo adRO = 90% x KQR0 x CWRP x 8.34)x dx(3°DaYs/
Month

where:

Received
July 29, 2011
commission on
state mandates

1321



Staff Report: Upper Santa Clara River
Chloride TMDL Reconsideration and Conditional SSOs

QRO = 3 MGD of recycled water treated with RO
CWRP = Chloride Concentration in State Water Project + 50 mg/L
r = % RO chloride rejection (95% or 0.95)
8.34 = Conversion factor (ppd/(mg/L*MGD))

The GSWI model accounted for existing major and minor NPDES dischargers
located within the model boundaries. The future modeling scenarios were based on:

31

projected flow for the Saugus and Valencia WRPs and chloride concentrations
equal to conditional WLAs,
projected flow for the Newhall WRP and a chloride concentration of 100
mg/L, and
existing flow and chloride concentrations for the other major and minor
NPDES dischargers.

The affect of assigning conditional WLAs to the Newhall WRP and the other
major and minor NPDES discharges on net chloride loading was not modeled. Therefore,
other major NPDES dischargers (as defined in Table 4-1 of the Basin Plan), including
Newhall WRP, receive WLAs equal to 100 mg/L. The Newhall Ranch WRP already has
a permit limit of 100 mg/L for chloride in Order No. R4-2007-0046 based on the current
WQO. The Regional Board may consider assigning conditional WLAs for other major
NPDES dischargers, including Newhall WRP, based on an analysis of the downstream
increase in net chloride loading to surface water and groundwater as a result of
implementation of conditional WLAs. The Regional Board may require chloride mass
removal quantity that is proportional to mass based chloride removal required for the
Valencia WRP in order to receive conditional WLAs.

Other minor NPDES dischargers (as defined in Table 4-1 of the Basin Plan)
receive conditional WLAs. Minor discharges receive conditional WLAs without the
additional analysis because, based on their flows, the impact of minor discharges is
negligible compared to the WRPs.

The conditional WLAs for minor point sources are presented in Table 9.
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Table 9. Conditional WLAs for Minor NPDES Discharges

Reach

6

Concentration-based Conditional
WLA for Chloride (mg/L)

150 (12-month Average),

230 (Daily Maximum)

150 (12-month Average),

230 (Daily Maximum)

4B 117 (3-month Average),

230 (Daily Maximum)

The WLA of 230 mg/L for daily maximum for chloride is to protect threatened
and endangered species. The Endangered Species Protection study indicates that the
existing US EPA chronic chloride criteria of 230 mg/L can be considered to be fully
protective of local biota.

The final WLAs for TDS and sulfate are equal to existing surface water and
groundwater quality objectives for TDS and sulfate in Tables 3-8 and 3-10 of the Basin
Plan. The Regional Board may revise the final WLAs based on review of trend
monitoring data as detailed in the monitoring section (Section 8.7) of this staff report.

4.3. Conditional Load Allocations to Support AWRM

The source analysis indicates nonpoint sources are not a major source of chloride.
The conditional load allocations (LAs) for nonpoint sources are presented in Table 10.

Table 10. Conditional LAs for Nonpoint Sources

Reach Concentration-based Conditional
LA for Chloride (mg /L)

6 150 (12-month Average),

230 (Daily Maximum)

5 150 (12-month Average),

230 (Daily Maximum)

4B 117 (3-month Average),

230 (Daily Maximum)

The conditional LAs shall apply only when chloride load reductions and/or
chloride export projects are in operation by the SCVSD according to the implementation
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provisions in Section 8 of the Staff Report. If these conditions are not met, LAs are
based on existing water quality objectives of 100 mg/L.

The LA of 230 mg/L for daily maximum for chloride is to protect threatened and
endangered species. The Endangered Species Protection study indicates that the existing
US ERA chronic_chloride_crteria_of_230_mg/I cambe_considered-to-be-fully-protective-of---
local biota.
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Water Code Section 13241 Analysis

In setting site specific objectives, Porter-Cologne section 13241 requires
consideration of six factors relating to beneficial uses, economics, the environmental
setting, water quality that can be reasonably attained, housing and the need for recycled
water. Further, because some of these site specific objectives are greater than the existing
water quality objectives, state and federal antidegradation provisions must be considered.
These considerations were provided in the Task 7 and 8 Report (LWA, 2008) and are
summarized below. Because the agricultural beneficial use of water has been determined
to be the most sensitive use under the chloride TMDL, the 13241 analysis focused on salt
sensitive agricultural uses. Based on an analysis of the Task 7 and 8 Report, staff
concludes that the conditional SSOs, when implemented with the AWRM Program, will
support beneficial uses and is in the best interests of the people of California.

5.1. Past, present, and probable future beneficial uses of water

Probable future beneficial uses of the surface waters in Reaches 4, 5, and 6 are
likely to remain consistent with past and present uses with the exception of agriculture
supply. Agricultural uses in Reaches 5 and 6 will likely decline over time due to
increasing urbanization. Agricultural uses in Reaches 4A and 4B will likely remain
constant.

The proposed conditional SSOs of 150 mg/L for surface and groundwater within
Reaches 5 and 6 are protective of the AGR beneficial use because these waters are not
currently and have not historically been used as an irrigation supply for salt-sensitive
crops. Newhall Land and Farm is the only landowner with existing agricultural
operations that could potentially be impacted by groundwater-surface water interactions
within Reach 5 of the Santa Clara River. Newhall has not historically and does not plan
in the future to cultivate salt-sensitive crops in Reaches 5 or 6 because of adverse climatic
conditions. A number of commercial and wholesale nurseries are located in the Santa
Clarita Valley along the Castaic Creek and South Fork tributaries and east of Reach 6, but
these nurseries are not likely impacted by surface flows from the Santa Clara River. This
situation is unlikely to change due to climatic conditions that impact the ability to grow
salt sensitive crops and because the use of irrigation water for crops is anticipated to
decline in Reaches 5 and 6 due to planned urban development.

When implemented with the AWRM compliance option, the proposed conditional
SSOs of 117 mg/L during normal conditions and 130 mg/L during drought conditions in
Reach 4B and the underlying groundwater will protect agricultural uses in the area.
Local growers in this area irrigate crops primarily with groundwater from local aquifers
fed by releases from Lake Piru and the Santa Clara River, as well as surface diversions
from the Santa Clara River. Agricultural supply water originating from Lake Piru are
unaffected by chloride levels in the Santa Clara River because Lake Piru is fed with State
Water Project water and local runoff. Camulos Ranch is the only known avocado grower
that irrigates crops using water originating from Reach 4B waters. The proposed
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conditional SSOs in Reach 4B and the underlying groundwater are fully protective of
agricultural uses in this area based on the result of the LRE for salt-sensitive crops (a 117
mg/L chloride threshold value) and supplemental water supply to Camulos during
drought conditions.

5.2. Environmental characteristics

The environmental setting of the proposed conditional SSOs and TMDL
conditional WLA revisions is presented. in Section 2.3. The proposed conditional SSOs
and TMDL revisions will impact reaches 4B, 5, and 6 of the Santa Clara River and the
groundwater basins underlying those reaches. The proposed conditional SSOs, when
implemented with the AWRM Program, will ensure protection of beneficial uses
considering the environmental characteristics of and the water quality available to the
USCR.

Surface flows in the USCR correspond to seasonal precipitation within the region.
Portions of the river are perennial, but various reaches are ephemeral and intermittent and
flow only during significant storm events. Base flow in the USCR is comprised of
surfacing groundwater, discharges from the Saugus and Valencia WRPs, conservation
releases of imported and local waters from reservoirs, and agricultural and urban runoff.
Base flow in Reach 6 is largely dependent on discharges from the Saugus WRP. Base
flows in Reaches 5 and 4B are dependent on Saugus and Valencia WRP discharges as
well as rising ground water. Further downstream, in Reach 4A between the confluence at
Piru Creek and Las Brisas, surface flow is typically present only during parts of the wet
season, which varies by water year. This "dry gap" seasonally separates the upper Santa
Clara River hydrologically from the lower river, which, during normal or below normal
water years, impedes inter-reach migration and movement of aquatic life. The Vern
Freeman Diversion, at the bottom of Reach 3, diverts up to 375 cubic feet per second.
(cfs) from the Santa Clara River to the El Rio and Saticoy spreading grounds, where the
water recharges the underground aquifers and is distributed for agricultural irrigation.

The largest source of chloride to the Upper Santa Clara River is the water supply
(see Section 2.5). Dry and critically dry periods affecting the Sacramento and San
Joaquin River Valleys reduce fresh-water flow into the Sacramento-San Joaquin Delta
and result in higher than normal chloride concentrations in the SWP supply within the
California aqueduct system. Typically, water pumped through the Sacramento-San
Joaquin Delta takes approximately 1 to 2 years to show up as deliverable SWP water sold
by the Santa Clarita Valley wholesaler, CLWA, to local retail water purveyors, due to
reservoir storage and turnover time. Salinity fluctuations in the SWP are reflected in both
the imported water treated and delivered by the CLWA and the WRP effluent quality.
The quality of the SWP water can be high enough to cause or contribute to exceedances
of the current water quality objective.

The proposed conditional SSOs are more stringent than historical effluent
limitations for the Saugus and Valencia WRPs and would result in improved water
quality over existing conditions. In addition, the proposed conditional SSOs are below
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the USEPA aquatic life chloride criteria, which according to the TES Study are protective
of the most chloride-sensitive organisms for which data are available. Therefore, it is not
expected that the proposed conditional SSOs will harm in-stream or riparian species or
habitat.

5.3. Water quality conditions that could reasonably be achieved

A detailed discussion of the compliance options and water quality that can be
achieVed through different approaches to compliance is presented in the Task 2B-1 and
Task 2B-2 Reports (Geomatrix, 2008a, CH2MHi11 2008, and Geomatrix 2008b). As
discussed in Section 5, the AWRM compliance strategy will result in compliance with the
proposed conditional SSOs. Other compliance measures, such as large scale advanced
treatment facilities, could achieve 100 mg/L in Reaches 5 and 6, but would not meet 100
mg/L during all times in Reach 4B. Given the technical constraints on large scale
advanced treatment facilities and the environmental and water resource benefits of the
AWRM, staff recommends the adoption of conditional SSOs. Implementation of the
AWRM will protect beneficial uses, improve the water quality in the Eastern Piru
groundwater basin through export of salts, and result in an overall salt balance in the
watershed.

5.4. Economic Considerations

Costs of complying with the existing WQOs were compared with costs of
complying with conditional SSOs, including with facility upgrades to the Saugus and
Valencia WRPs and other AWRM actions and summarized below.

5.4.1 Compliance with existing WQOs

The costs of two advanced treatment alternatives were analyzed for compliance
with existing WQOs. One alternative involves constructing a 3.6 MGD MF/RO facility
at the Saugus and WRP and a 15.4 MF/RO facility at the Valencia WRP, so that the
entire discharge at each plant meets 100 mg/L in all conditions. This alternative would
require brine waste disposal through a pipeline and ocean outfall. A second alternative
involves reducing the amount of discharge from each WRP, so that only the minimum
amount of discharge necessary to-maintain habitat complies with 100 mg/L under all
conditions. In this alternative, approximately 6 MGD would be treated with MF/RO at
both plants and the remaining balance of effluent would be disposed to a pipeline to the
ocean. The estimated capital and operation and maintenance (O&M) costs for these
treatment alternatives are in Table 11.
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Table 11: Costs for Advanced Treatment to Comply with Existing Objectives

Facility Capital Cost Annual O&M

Maximum Advanced Treatment $118,000,000 $9,00,000

__Brine Disposal $230,000,000 $700,000

Total Maximum Advanced Treatment and Brine Disposal 348,000,000 $9, 700,000

Minimum Advanced Treatment $52,000,000 $4, 400,000

Ocean Discharge $419,000,000 $500,000

Total Minimum Advanced Treatment and Ocean Discharge $471,000,000 $4, 900,000

Assuming an interest rate of 5.5% and a period of 20 years, the combined present
worth of the estimated Capital and O&M Costs for compliance by providing maximum
advanced treatment and brine disposal is approximately $470 Million and by providing
minimum advanced treatment and ocean discharge is $530 Million. Therefore, the range
of costs for facilities required to comply with the existing water quality objectives is
between $470 Million and $530 Million.

5.4.2 Compliance with Conditional SSOs

Cost estimates were prepared for the various elements of the AWRM Program
(Table 12). The costs of source control measures are based on SRWS removal and
conversion of bleach-based disinfection processes at the WRPs to UV disinfection
facilities. The AWRM program also includes construction and operation of a 3-MGD
MF/RO facility at the Valencia WRP and brine waste disposal through deep well
injection technology. During periods of extreme drought and prior to construction and
operation of the MF/RO facility, the AWRM Program includes supplemental water from
local water purveyors to reduce chloride levels in the surface water in Reach 4B. Costs
for this element were estimated based on a need for approximately 30,000 acre-feet of
supplemental water at an assumed cost of approximately $1,000 per acre-feet (based on
discussions with local water purveyors) as well as infrastructure for conveyance of the
supplemental water at a cost of approximately $7.5 Million. Finally, the costs of water
supply facilities needed to achieve salt export from the Piru groundwater basin and blend
groundwater with RO permeate include the costs of 10 groundwater extraction wells, a
12-mile RO peimeate conveyance pipeline, and a 6-mile blended water supply pipeline.
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Table 12. Costs for AWRM Program

AWRM Element Capital Cost
Present Worth

O&M
TOTAL

Source Control Measures $18,900,000 $6,000,000 $24,900,000

Advanced Treatment and Brine Disposal $78,400,000 $44,200,000 $122,600,000

Supplemental Water $37,500,000 N/A $37,500,000

Ventura Water Supply Facilities $70,100,000 $3,600,000 $73,700,000

TOTAL AWRM Program $204,900,000 $53,800,000 $258,700,000

Note: All costs are as of September 2007

Assuming an interest rate of 5.5% and a period of 20 years, the combined present
worth of the Capital and O&M cost for the AWRM facilities required to comply with the
proposed site-specific objectives is estimated at approximately $259 Million.

Amortizing the total costs at 5.5% per year for 20 years yields an annual cost
estimate of $36.40 per month per connection for maximum advanced treatment and brine
disposal, $41.55 for minimum advanced treatment and ocean discharge, and $20.30 for
the AWRM. Amortizing the total costs at 5.5% per year for 30 years yields an annual
cost estimate of $31.54 per month per connection for maximum advanced treatment and
brine disposal, $34.97 for minimum advanced treatment and ocean discharge, and $17.43
for AWRM. This rate analysis does not include additional costs related to procurement
of bonds, provision for rate ramp-up periods, nor actual increased costs of project
implementation that can occur in the field (e.g., construction change orders, increased
cost of materials, and increased cost of construction).

Regional Board staff also reviewed the State Board report, Wastewater User
Charge Survey Report F.Y. 2007-2008. This report is prepared annually by the State
Board and summarizes and analyzes cost data from a survey of California wastewater
agencies. The report shows that the monthly user charge for the City of Santa Clarita was
$16.29 per month. The report also shows the statewide monthly service charge average is
$33.82 per month and the median is $26.83 per month, with a high of $231.92. For Los
Angeles County, the monthly service charge average is $23.90 per month and the median
is $12.28 per month. For Ventura County, the monthly service charge average is $38.47
per month and the median is $35.35 per month. The rate will likely increase to a level
not substantially above the statewide average if applying the AWRM program, and to a
level substantially higher than the statewide average if applying the other two options.
Potential cost savings to community residents which could be acquired through funding
programs to assist in the construction costs, and avoidance of additional treatment costs
for other pollutants (i.e. future TMDL requirements) are not included.
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5.5. The Need to Develop Housing

The proposed water quality objectives would not restrict the development of
housing near the reaches of the Santa Clara River affected by the proposed conditional
SSOs because they do not result in discharge requirements that affect housing or housing
development. The proposed conditional SSOs and AWRM Program were developed
based on projected population and housing growth in the Santa Clarita Valley. The
GSWI model considered increased effluent flow from the WRPs and the effects of this
growth on the chloride levels in the Santa Clara River and underlying aquifers. The
proposed conditional SSOs will support water recycling and the use of the AWRM
compliance option in the USCR. Both of these factors will provide water resources to
support housing that may be lost with other compliance options.

5.6. The Need to Develop and Use Recycled Water
The proposed water quality objectives will support the expansion of recycled

water uses in the Santa Clarita Valley consistent with the California's stated goal of
increasing the use of recycled water to help meet the state's growing demand for potable
water. The CLWA 2005 Urban Water Management Plan projects that water demand in
the area will continue to increase, and that additional sources of water including recycled
water will be necessary to meet projected demand. Recycled water use in CLWA's
service area is projected to increase from 448 acre-feet per year (actual use in 2004) to
17,400 acre-feet per year by 2030. This 2030 figure represents 70% of the imported
water portion of the ultimate wastewater flow projected for the Saugus and Valencia
WRPs of approximately 34 MGD. The increased flow from the WRPs from current
flows of 21 MGD to future flows of 34 MGD is expected to accommodate most of the
increased recycled water demand in the watershed.

The proposed conditional SSOs will support the expansion of recycled water uses
by protecting municipal supply. For groundwater recharge reuse projects, Maximum
Contaminant Level (MCL) codified in California Administrative Code, Title 22 provide
reasonable protection of groundwater quality for the beneficial use of municipal supply.
The proposed groundwater objectives for chloride are below the Recommended
Secondary Maximum Contaminant Levels for drinking water sources codified in Title 22.
Given the demonstrated need to expand recycling in the USCR to meet the region's
future water requirements, the proposed conditional SSOs are needed to ensure the
required compliance mechanisms allow for the recycling to take place. Additionally, the
proposed conditional SSOs are consistent with the secondary MCLs in Title 22 and will
not result in water quality for chloride that exceeds these levels.
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6. Antidegradation Analysis

State Board Resolution 68-16, "Statement of Policy with Respect to Maintaining
High Quality Water" in California, known as the "Antidegradation Policy," protects
surface and ground waters from degradation. It states that waters having quality that is
better than that established in effective policies shall be maintained unless any change
will be consistent with the maximum benefit to the people of the State, will not
unreasonably affect present and anticipated beneficial uses, and will not result in water
quality less than that prescribed in the policies.

The federal antidegradation policy (40 CFR 131.12) requires states to maintain
and protect existing instream water uses and the water quality necessary to protect the
existing uses (Tier I), maintain high quality waters unless the State finds after satisfaction
of intergovernmental and public participation provisions of the states continuous planning
process that allowing lowering water quality is necessary to accommodate important
economic and social development (Tier II), and maintain and protect water quality in
waters the state has designated as outstanding National resource waters (Tier III).

Adoption of proposed conditional SSOs, when implemented the AWRM
Program, would be consistent with the state and federal antidegradation policies. Staff
worked with stakeholders to develop a complete antidegradation analysis that is
contained in the Task 7 and 8 report (LWA, 2008). The following contains a summary of
the antidegradation analysis.

The proposed conditional site specific surface and groundwater objectives are
protective of present and anticipated beneficial uses. The proposed conditional SSOs in
Reaches 5 and 6 of 150 mg/L are protective of present and anticipated uses for irrigation
of non-salt sensitive crops in the area, municipal supply, and aquatic life. The proposed
conditional SSOs for Reach 4B, when implemented with the AWRM compliance option,
are protective of the present and anticipated beneficial uses of these waters, including the
most sensitive beneficial use, salt sensitive agriculture. The proposed SSO of 117 mg/L
is within the LRE guidelines for protection of salt sensitive agricultural uses. The
proposed SSO of 130 mg/L, which applies during critical conditions when source water is
greater than 80 mg/L chloride, is protective when alternative water supplies are provided
to salt sensitive agriculture uses (conditional SSO = 130 mg/L) and salt export projects as
described in Section 8 are operated such that the net chloride loading above 117 mg/L is
zero or less.

The proposed implementation activities, which will increase chloride export from
the East Piru groundwater basin, will offset any increases in chloride discharges. If higher
water quality objectives (130 mg/L) are in place in Reach 4B due to elevated
concentrations in source water, the groundwater basin will be protected from degradation
through the required salt export. The AWRM proposal will improve water quality in the
basin over time and offset any increase in chloride concentrations that result from the
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higher objective during some periods. The AWRM proposal was evaluated based on
design capacities at Valencia WRP and Saugus WRP of 27.6 MGD and 6.5 MGD, for a
total system design capacity of 34.1 MGD. If the capacity of the WRPs ever exceeds the
current total system design capacity of 34.1 MGD, then the amount of water required for
salt reduction and/or export should increase proportionally to the increase in the total
system design capacity, and an additional antidegradation analysis shoulcLbe conducted._

Under the AWRM Program, the blended extraction well and RO permeate
discharge into Reach 4A will not exceed a chloride concentration of 95 mg/L. The
current chloride WQO of 100 mg/L in Reaches 3 and 4A is within the LRE guidelines
and will protect salt-sensitive agricultural uses. Therefore, the blended extraction well
and RO permeate discharge into Reach 4A will not exceed the WQO of the receiving
water at the point of discharge (Reach 4A) or in the reach downstream of the discharge
point (Reach 3) and the designated beneficial uses for the reaches are still protected. This
satisfies EPA's Tier 1 requirements in 40 CFR 131.12(a). Ongoing trend monitoring and
additional modeling will determine whether the blended extraction well and RO permeate
discharge would increase chloride concentrations in high quality waters downstream in
Reaches 4A and 3 and in the Fillmore and Santa Paula groundwater basins. The GSWI
model will be extended to the Freeman Diversion to assess the interaction of groundwater
and surface water through the Piru, Fillmore, and Santa Paula groundwater basins and the
overlying surface waters.

The proposed conditional SSOs and implementation of the AWRM are consistent
with the maximum benefit to the people of the state and will result in social and
economic benefits. It has been shown that AWRM Program will support water recycling
and provide for additional water resources for agriculture and aquatic habitat. The GSWI
model demonstrates that the AWRM compliance option results in benefits from the
County Line to the area of seawater intrusion on the Oxnard Plain. The model shows that
the ARWM option allows for more water diverted at the Freeman Diversion than
conventional advanced treatment options, which then has a significant effect on saline
intrusion in the Oxnard Plain. At the downstream end of the Piru basin, modeled surface
water chloride concentrations are higher in the river about 40% of the time with the
AWRM operating, but still in compliance with the existing water quality objective of 100
mg/L. Groundwater chloride concentrations in Piru Basin are improved by pumping and
replacing groundwater with stormwater recharge during wet years when chloride
concentrations are lower. As a result, surfacing groundwater from the Piru basin in
Reach 4A may decrease over time as a result of the AWRM. The AWRM will also result
in increased surface water flows in Reaches 3 and 4A as compared to other compliance
options. Additionally, the proposed groundwater and surface water objectives for
Reaches 5 and 6 will support the expansion of recycled water uses in the Santa Clarita
Valley, which is consistent with the maximum public benefit and not unreasonably
adverse to present and anticipated beneficial uses. Finally, in general, the AWRM
compliance option has more water quality benefits to Ventura County than do the
conventional advanced treatment based compliance options.
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The proposed conditional SSOs will not result in water quality less than that
prescribed in the policies. The proposed conditional SSOs comport with the Chloride
Policy in Regional Board resolution 97-002 and its requirements for a watershed chloride
reduction plan.

Finally, the proposed conditional SSOs will be implemented through NPDES
permits, including effluent limits and required minimum salt export requirements. The
effluent limits will ensure that the current performanCe of the WRPs continues at a
minimum and will most likely require additional actions to achieve the water quality
objectives. Additionally, receiving water limits will ensure that downstream water
quality is not degraded as a result of wastes discharged. Finally, minimum salt export
requirements will be included to ensure that excess salt loadings to the groundwater basin
due to periods of elevated water supply concentrations are removed from the groundwater
basin through pumping and export.
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7. Alternatives Analysis and Staff Recommendation

Based on the results of the TMDL special studies, Regional Board staff analyzed
two alternatives for Regional Board consideration. The firstentails a-TMDL based on
the existing surface water Basin Plan objectives; the second alternative entails a TMDL
based on a suite of site specific objectives for both surface water and groundwater
underlying the Upper Santa Clara River to support the AWRM approach. Both
alternatives rely on implementation of RO technology; however, the first alternative
requires larger capacity RO facilities and ocean brine disposal while the second
alternative requires smaller capacity RO facilities and no ocean disposal.

7.1. Alternative 1 - Maintain Current Basin Plan Objectives No Action

Under this alternative, the Regional Board takes no action at this time to adopt
SSOs or amend the TMDL Wasteload Allocations and Implementation Schedule. Staff
notes several concerns with Alternative 1.

First, a key factor in implementation of RO is safe disposal of the resultant brine
waste. Several options for brine disposal include ocean discharge, deep well injection,
and drying and subsequent landfill disposal. Cost-effective brine disposal is based on
several factors including the brine quantity generated and proximity to available disposal
facilities. Because it requires larger capacity RO to meet more stringent objectives, the
first alternative would require brine disposal via an ocean discharge. The second
alternative, which requires smaller capacity RO, would enable disposal via deep well
injection. Ocean disposal options generally provide greater capacity than disposal wells,
but for the Santa Clarita Valley, would require construction of a large pipeline through
two counties over 43-miles. Deep well injection involves retrofitting abandoned oil
production wells or constructing new injection wells in areas near the Santa Clarita
Valley and injecting the brine into stable geological formations. Local disposal of the
smaller volumes brine associated with second alternative through deep well injection or
landfilling is likely more cost effective and would likely have less environmental impacts
than ocean disposal for this site. In particular, facilities for deep well injection are closer
to the RO facilities than ocean disposal sites and therefore require a shorter pipeline.
Further, the capacity limits the size of the RO plant so that electrical resources are lower
than the first option.

Another concern with the first alternatiVe is under an ocean disposal scenario, a
pipeline and outfall could potentially be used for discharge of treated wastewater rather
than the discharge of brine. If the SCVSD were to discharge wastewater directly to the
Ocean, this option would reduce flows in the Upper Santa Clara River.
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7.2. Alternative 2 - Adopt Conditional SSOs and Revised TMDL Conditional
WLAs

Under this alternative, the Regional Board adopts a suite of site specific
objectives that are conditioned on implementing a chloride balance that is based on
advanced treatment of the Valencia WRP effluent to reduce chloride loading to the
USCR by a level greater than any loading contributed by the Valencia WRP in excess of
loading corresponding to 117 mg/L (see section 8.2). TMDL conditional WLAs for
chloride are revised to reflect the conditional SSOs. In addition, interim WLAs for
sulfate and TDS are included to facilitate the use of supplemental water to Reach 4B
when chloride objectives exceed 117 mg/L.

The AWRM Program uses smaller-scale reverse osmosis to provide greater
flexibility for disposal of brine generated by the reverse osmosis system. The AWRM
Program also provides capability for aquifer restoration and resource conservation
through blending the advanced treated wastewater with extracted groundwater from
degraded underlying basin in the upper Santa Clara River. In order to implement an
alternative implementation plan, conditional SSOs that are in excess of the existing
WQOs for surface water are required. However, because the AWRM facilitates the
feasibility of aquifer restoration, the groundwater WQOs can be more stringent. This
alternative is analyzed in accordance with a salt balance in the Upper Santa Clara River
Watershed.

7.3. Staff Recommendation

Staff recommends the adoption of Alternative 2- adopt conditional site specific
objectives and revised TMDL conditional WLAs. The conditional site specific objectives
will maintain beneficial uses and the implementation of the AWRM program will result
in decreased salt loading to the USCR with fewer environmental and economic impacts
than Alternative 1. Additional benefits in both water supply and water quality accrue in
areas downstream of the USCR.

Staff finds that the key technical issues of cumulative chloride impacts to
groundwater have been addressed by GSWI. Details of staff's findings on the
GSWI model are presented in Appendix I, "GSWI Study for' the USCR Chloride
TMDL Staff Report."

Staff find that the GSWI model has been adequately calibrated by 88 groundwater
level, 50 groundwater chloride, 6 streamflow, and 12 surface-water quality target
locations that are spatially distributed throughout the GSWI domain and it has
been considered as an appropriate model for groundwater and surface water
interaction modeling purposes.

Staff finds that, based on the GWSI model, none of the simulated chloride
concentrations derived from the proposed compliance options result in chloride
concentrations less than the existing WQO of 100 mg/L in surface water at all

Received
July 29, 2011
commission on
state mandates

1335



Staff Report: Upper Santa Clara River 45
Chloride TMDL Reconsideration and Conditional SSOs

times over 24-year simulation periods (2007-2030) and at all locations in Reaches
4B, 5 and 6. All of the predicted chloride concentrations in groundwater for all
compliance options consistently met the existing WQO of 200 mg/L in
groundwater of the Piru Basin except the area between Blue Cut and SCR-RF
monitoring locations.

Staff finds that the model predicted high chloride concentrations of 350 mg/L or
greater in the alluvial groundwater (thickness of 50-100 ft) in the areas between
Blue Cut and receiving water station SCR-RF during drought periods for all
proposed compliance options. The high chloride concentration in this area will
migrate downstream through the pumping activity in the proposed extraction well
locations for the AWRM compliance option and will affect the chloride
concentration of the mixed water with RO and then will affect the chloride
concentration in SCR in Reach 4A. Geomatrix has prepared a technical memo
stating that there is no current or expected future use of the shallow groundwater
for beneficial uses in this area (Geomatrix, 2008c). The memo states that
groundwater production in Reach 4B for existing beneficial uses occurs
downstream of Blue Cut area, where the aquifer has a greater saturated thickness,
yields more water, and has lower chloride concentrations. The memo also states
that the alluvial groundwater concentrations are predicted to quickly recover once
the drought period has ended. Staff therefore recommends that the proposed
SSOs of 150 mg/L be set for the deeper San Pedro Formation and that the existing
WQOs of 200 mg/L be retained for the shallow alluvium layer.

Staff finds that the predicted chloride concentrations in both groundwater and
surface water at Blue Cut were generally related to concentrations of chloride in
the discharges to the SCR from the Saugus and Valencia WRPs.

Staff finds that the Advanced Treatment and Brine Disposal Compliance Option
can not result in full attainment of the 100 mg/L WQO for the USCR at Blue Cut
at all times and in all locations of the receiving water. In addition, other
compliance options like conveying all recycled water discharges from the
Valencia and Saugus WRPs to the ocean outfall (Zero Discharge Compliance
Option), limiting discharges from the WRPs and conveying the balance of WRPs
recycled water discharges to ocean outfall (Minimal Discharge Compliance
Option), and moving the discharge location of WRPs to the beginning of Reach 7
near Lang gauge (Alternative WRP Discharge Location Compliance Option) are
also not likely to achieve attainment of the existing 100 mg/L WQO at all times
and all locations.

Staff notes that an alternative compliance option is required to achieve the site
specific objectives (SSOs) when the original proposed compliance options were
not able to achieve the existing WQO of 100 mg/L. Staff also notes that the SSOs
shall be carefully evaluated based on the GSWI model results of different
averaging periods to ensure they are fully protective of the agricultural beneficial
uses in the study area.
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Staff finds that the AWRM compliance option can produce better chloride
concentrations than other proposed compliance options during drought periods
and the salt export capability of the AWRM compliance option will help to
substantially reduce the amount of chloride loading from salt-water intrusion in
the Oxnard Plain.

Staff finds that the AWRM compliance alternative will result in timely attainment
of conditional SSOs and reduce the chloride load to the USCR and underlying
groundwater basins during the TMDL implementation period. Staff further finds
that the AWRM will help provide enough mass loading to protect the SCR
downstream from sea water intrusion.

Staff finds that the proposed conditional SSOs would be consistent with state and
federal antidegradation policies. The antidegradation analysis shows that the
Alternative Water Resources Management Plan, involving conditional SSOs that
are less stringent than existing WQ0s used in conjunction with advanced
treatment and salt export, are protective of beneficial uses in the USCR.

Staff finds that the proposed conditional SSOs considered section 13241
requirements including: (a) past, present, and probable future beneficial uses of
water, (b) environmental characteristics of the hydrographic unit under
consideration, (c) water quality conditions that could reasonably be achieved, (d)
economic considerations, (e) the need for developing housing within the Region,
and (f) the need to develop and use recycled water.

Staff finds that the AWRM Program is consistent with the draft State Board
Water Recycling Policy. A stakeholder draft of the policy was presented to the
State Board on September 3, 2008. This draft policy states' that salts from all
sources should be managed on a basin-wide or sub basin-wide basis to attain
water quality objectives and support beneficial uses through the development of
regional salt management plans. The draft policy provides some specific
requirements to be met in the salt management plans, including:

1. Basin or sub basin-wide monitoring;

2. Deteimination of all sources and loading of salts, the basin's assimilative
capacity of salts, and fate and transport of salts;

3. Implementation measures to manage salt loading on a sustainable basis;

4. An antidegradation analysis demonstrating that projects included with the plan
will satisfy State Board Resolution 68-16; and

5. Water recycling and stormwater recharge/reuse goals and objectives.
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Although no salt management plan has yet been developed for the Santa Clara
River watershed, the AWRM program can serve as a basis for a future salt
management plan. The AWRM Program elements have many similarities to the
required salinity management plan elements. The AWRM Program was
developed using the GSWI model. Based on the total system design capacity of
34.1_MGD for the- Saugus -and Valencia WRPs and accommodated-future-growth,
the GSWI model assessed the fate and transport of chloride from all sources in the
surface waters and groundwater in the Santa Clara River watershed. The GSWI
model also assessed water quality impacts associated with the planned recycled
water uses in the future. Given that the AWRM program will eventually be
implemented through various NPDES pelinits issued in the future, it also will
involve a number of monitoring requirements to assess actual fate and transport of
chloride during and after project implementation. While the GSWIM was
developed specifically to assess the fate and transport of chloride, the evaluations
and assessments will largely apply to other salts in the region, which behave
similarly to chloride. The facilities that will be implemented through the AWRM
(i.e., advanced treatment of wastewater, salt export facilities) will also remove
and manage other salts. Hence, with some minor modifications and assessments,
the AWRM program could be deemed a salinity management plan for the
watershed, since it would provide for (1) watershed-wide monitoring, (2)
determination of all sources, loading, fate and transport of salts, (3) salt
management measures and implementation, (4) an antidegradation analysis; and
(5) water recycling goals and objectives.
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Implementation

The conditional SSOs proposed in Section 4.1 are conditioned on implementation

of the AWRM program; if the AWRM system is not built, the water quality objectives
revert back to the current levels in the Basin Plan (100 mg/L). These conditions comport
with the Chloride Policy in Regional Board resolution 97-002 and its requirements for a
watershed chloride reduction plan. The watershed chloride reduction plan will be

implemented through NPDES permits for the Valencia WRP and a new NPDES permit

for discharge into Reach 4A. The conditional site specific objectives for chloride in the

USCR watershed shall apply and supersede the regional water quality objectives only
when chloride load reductions and/or chloride export projects are in operation and reduce

chloride loading in accordance with Table 13.

Table 13. Watershed Chloride Reduction Plan

Water Supply Chloride'

40 mg/L

50 mg/L

60 mg/L

70 mg/L

80 mg /L

90 mg/L

100 mg/L

Chloride Load Reductions2

58,000 lbs per month

64,000 lbs per month

71,000 lbs per month

77,000 lbs per month

83,000 lbs per month

90,000 lbs per month

96,000 lbs per month

Based on measured chloride of the SWP water stored inCastaic Lake

2 Chloride load reduction is based on operation of a RO treatment plant treating 3 MGD of recycled water

with chloride concentration of 50 mg/L + Water Supply Chloride. Assumes operational capacity factor of

90% and RO membrane chloride rejection rate of 95%. Determination of chloride load based on the

following:

ChlorideLoad = 90% x x CwRp x 8.34)X r] X(3°DaYY
RO Month)

where r = % chloride rejection (95%)

QR0 3 MGD of recycled water treated with RO

CwRp = SWP CI + 50 mg/L

8.1. Implementation of Reach 4B Conditional WLAs

The Saugus and Valencia WRP NPDES permits will have receiving water limits

for the District's receiving water station, RF, located in Reach 4B of the Santa Clara
River. The receiving water limits will be based on the Reach 4B conditional WLAs for
chloride as presented in section 4.2.
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8.2. Implementation of Reach 5 and 6 Conditional WLAs

Beginning May 4, 2015, Reach 5 and 6 conditional WLAs for the Saugus and
Valencia WRPs (Table 5) will become effective. Prior to May 4, 2015, Saugus and
Valencia WRPs will have interim WLAs for chloride equal to the interim limit for
ch1oride_specified in order No R4-04-004.

Table 14. Interim WLAs for Valencia and Saugus WRPs

Reach Interim Interim Interim Averaging
Chloride WLA Sulfate WLA TDS WLA Period

(mg/L) (mg/L) (mg/L)

6

[SWP] + 114 450 1000 12-month
not to exceed

230

[SWP] + 134 450 1000 12-month
not to exceed

230

In addition, in order to support water recycling in the USCR, which is critical to
the success of and stakeholder support for the AWRM Program, the Saugus and Valencia
WRPs will receive interim WLAs for sulfate and TDS (Table 14). When the water
reclamation requirements for these WRPs are renewed, they will likely contain limits
based on groundwater WQOs. Current levels of sulfate and TDS in the WRPeffluent
will not meet limits based on existing WQOs. Instead the Saugus and Valencia WRPs
must meet interim WLAs equal to 450 mg/L sulfate and 1000 mg/L TDS, which will
apply for discharges to the Santa Clara River and recycled water uses from the Saugus
Valencia WRPs. This will allow the SCVSD time to conduct special studies on the
impacts of sulfate and TDS concentrations at these levels on groundwater quality and the
potential for sulfate and TDS SSOs. These interim WLAs will expire on May 4, 2015
and will be replaced either with final WLAs based on the results of SSOs, if developed,
or existing WQOs.

The interim WLAs are protective of beneficial uses and consistent with historical
surface and groundwater objectives for basins underlying Reaches 5 and 6. A recent
report prepared for the SCVSD used a weight of evidence approach to demonstrate that
the interim WLAs for sulfate are protective of USCR aquatic life uses, including
threatened and endangered fish and amphibians, and theirprey organisms (Environ,
2008). The report states that the species mean acute value of the most acutely sulfate-
sensitive invertebrate species was more than four times greater than the interim WLA of
450 mg/L. The report also states that the available toxicity data for sulfate confirm the
relatively low sensitivity of fish, including threatened and endangered species in the
USCR, to sulfate. Thus, protective values based on highly sensitive invertebrates will be
additionally protective of TES fish and amphibians given their low sensitivity to ions.
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Additionally, the interim WLAs are protective of groundwater recharge uses.
These levels are consistent with the upper range of the secondary MCLs in Title 22.

8.3. Blended RO and Groundwater Discharge to Reach 4A

An NPDES permit and associated Monitoring and Reporting Program (MRP) will
be required for any new discharge of the blend of RO-treated recycled water and
extracted groundwater from the east Piru Basin, as contemplated in the AWRM Program.
The Pernaittee shall submit a report of waste discharge and initiate an application to
receive an NPDES permit for these facilities prior to their discharge to the SCR. Permit
writers will consider ambient water quality when establishing permit limits to meet
WQOs for Reach 4A.

8.4. Supplemental Water

Supplemental water released to Reach 6 of the Santa Clara River will require an
NPDES permit. The AWRM contemplates the use of existing Saugus aquifer wells to
deliver low chloride supplemental water directly to the USCR because infrastructure
already exists and would not need to be constructed. These supplemental waters would
be delivered through contractual arrangements between the SCVSD and the Upper Basin
Water Purveyors and would be discharged directly to the USCR. However, although
chloride concentrations in these alternative supplemental water wells are very low (20 to
42 mg/L), sulfate concentrations consistently exceed the existing surface water quality
objective of 300 mg/L for Reach 6 and the TDS groundwater objectives of 700 mg/L for
the groundwater; basin underlying Reach 6.

Interim wasteload allocations (Table 12) are developed for sulfate and TDS for
the dilution water discharges. These wasteload allocations would apply until then end of
the TMDL Implementation period in order to allow (1) time for construction of
infrastructure to connect the supplemental water to the Valencia WRP and be diluted with
the RO permeate, or (2) time for the SCVSD to conduct additional special studies to.
provide adequate justification for SSOs for sulfate and TDS. If infrastructure to remove
the direct discharge of supplemental water to the USCR is not constructed or if the
Regional Board does not approve SSOs for sulfate and TDS, the interim WLAs would
expire.

Table 12. Interim WLAs for Reach 6 Supplemental Water Discharges

Reach Interim Interim Averaging
Sulfate WLA TDS WLA Period

(1110) (ng/L)

6 450 1000 12-month
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The interim WLAs are protective of beneficial uses and consistent with historical
surface and groundwater objectives for Reach 6 (see discussion in section 8.2).

The final WLAs for TDS and sulfate are equal to existing surface water and
groundwater quality objectives for TDS and sulfate in Tables 3-8 and 3-10 of the Basin
Plan. The Regional Board may revise the final WLAs based on review of trend
monitoring data as detailed in the monitoring section (Section 8.7) of this staff report.

83. Downstream Effects of TMDL Implementation

Implementation of the USCR Chloride TMDL, including implementation of
AWRM and the discharge to Reach 4A of the blended RO permeate and pumped
groundwater will not cause exceedances of surface water quality objectives for
downstream reaches. The water discharged to Reach 4A will meet the WQO of 100
mg/L for Reaches 4A and 3. Furthermore, US EPA has established a TMDL for chloride
in Reach 3 of the Santa Clara River (US EPA, 2003). The TMDL for Reach 3 sets a
numeric target of 80 mg/L of chloride. The linkage analysis for the Reach 3 TMDL
demonstrates that the numeric target of 80 mg/L will be attained if upstream discharges
from Reach 4 have a chloride concentration of 100 mg/L.

Although the discharge to Reach 4A will have a concentration below the surface
WQO of 100 mg/L, it will have a concentration greater than the existing chloride
concentrations in Reach 4A and the Fillmore groundwater basin downstream. The
average chloride concentration in Reach 4A is 59 mg/L, based on data collected from
1992 to 2006 downstream of the Fillmore Fish Hatchery. The GWSI model was used to
calculate the average mass loading, average chloride concentration, and average flow
from the discharge to 4A of blended RO permeate and extracted groundwater. This was
compared with historic chloride concentration and flow data to determine the incremental
increase in Reach 4A surface water chloride concentrations caused by the blended
discharge. Depending on the flows and existing surface chloride concentrations, the
discharge could increase chloride concentrations by up to 20 mg/L in Reach 4A

The increased concentrations in surface water could impact groundwater quality
in the Fillmore Basin, depending on how much surface water recharges the groundwater.
The average chloride concentration in the Fillmore Basin is 49 mg/L, 62 mg/L, and 46
mg/L based on data collected at wells V-0309, V-0340, and V-0342, respectively, located
in the eastern portion of the Fillmore Basin from 1987 to 2006. Therefore, there is a
potential to degrade water quality below existing ambient conditions in groundwater by
implementation of the AWRM compliance option. The extent of this potential
degradation needs to be further assessed through an evaluation of hydrology and the
amount of surface water recharge that occurs in Reach 4A and downstream.

In addition, the potential increases in chloride concentrations in the Fillmore
Basin, which is the water supply for the City of Fillmore, could impact the levels of
chloride in Fillmore treatment plant effluent discharged to Reach 3.
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Therefore, it is likely that an antidegradation analysis will be required during the
permitting stage for the discharge to Reach 4A. The permit will require further
evaluation of this discharge and any impacts on downstream uses, groundwaterand
surface water monitoring, and enforceable effluent limits. An initial antidegradation
analysis is presented here. State and federal antidegradation requirements include the

following conditions:

The reduction in water quality will not unreasonably affect actual or potential
beneficial uses.
The proposed action is necessary to accommodate important economic or social

development in the area.
The reduction in water quality is consistent with maximum public benefit
Water quality will not increase above water quality objectives prescribed in the

Basin Plan.

The current chloride WQO of 100 mg/L in. Reaches 3 and 4A will protect the
most sensitive beneficial use of the river's water, which is salt-sensitive agricultural use
and has threshold value of 117 mg/L. Under the AWRM Program, the blended extraction
well and RO permeate discharge into Reach 4A will not exceed a chloride concentration
of 95 mg/L, and may be further adjusted downward as needed to protect water quality.
Therefore, the blended extraction well and RO permeate discharge into Reach 4Awill not
exceed the water quality objective of the receiving water at the point of discharge or, in
the reach downstream of the discharge point.

Further water quality assessments will be used to determine whether the, discharge
to 4A would increase chloride concentrations in groundwater in the Fillmore and Santa
Paula Basins. Responsible parties, including SCVSD and the ultimate permit holder for
the 4A discharge, will be required to conduct chloride trend monitoring in the Fillmore
Basin and in Reaches 3, 4A to evaluate impacts of compliance measures, to downstream
groundwater and surface water quality, including areas downstream of the Fillmore
treatment plant. This TMDL shall be reconsidered if chloride trend monitoring indicates
degradation of groundwater or surface water due to implementation of compliance
measures.

The water quality analyses discussed above will be utilized in conjunction with an
extension of the GSWI model to assess the interaction of groundwater and surface water
and any potential impacts to downstream water quality by the AWRM option.
Specifically, key stakeholders have agreed through a memorandum of understanding to
extend the GSWI model through the Piru, Fillmore, and Santa Paula groundwater basins
and the overlying surface waters to the Freeman Diversion. If the extended GSWI model
results indicate the blended extraction well and RO permeate discharge as currently
proposed by the AWRM option would cause an exceedance of water quality objectives,
the GSWIM will be utilized to determine the level of chloride in the blended extraction
well and RO permeate discharge necessary to preclude such an exceedance.
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The important social and economic benefits of the AWRM Program could
warrant some degradation of the downstream reaches. It has been shown that AWRM
Program will support water recycling and provide for additional water resources for
agriculture and aquatic habitat. Additionally, chloride concentrations in the Santa Clara
River will be lower at the Ventura-Los Angeles County Line, and will result in better-
quality recharge to the east Piru basin. As a result, surfacing- groundwater from the Piru
basin in Reach 4A may decrease over time as a result of the AWRM. The AWRM will
also result in increased surface water flows in Reaches 3 and 4A as compared to other
compliance options. Finally, in general, the AWRM compliance option has more water
quality benefits to Ventura County than do the conventional advanced treatment based
compliance options.

It is important to note that any degradation in water quality can be averted by
operating the extraction wells in the Piru basin in a manner that will not cause increases
in the baseline water quality for the Fillmore and Santa Paula groundwater basins and
surface water reaches (4A and 3). For example, the maximum concentration of the
extraction well and RO permeate blend could be adjusted downward from 95 mg/L, as
warranted based on GSWIM modeling.

The Reach 3 Chloride TMDL may be re-evaluated in the context of the findings
of the Upper. Santa Clara River Chloride TMDL studies, chloride trend monitoring, and
the extended GSWI model results.

8.6. Implementation Schedule

The TMDL provides a ten-year schedule to attain compliance with the conditional
SSOs and conditional wasteload allocations. Key uncertainties at this point relate to
identification of the optimum method for brine disposal. Several options, including deep-
well injection in the vicinity of old oil fields in the Santa Clarita Valley, and drying and
landfill disposal will be considered by the SCVSD in the first two years of the TMDL
Implementation Plan.

The Implementation schedule includes 6 years for implementation of compliance
measures including planning, completing Environmental Impact Report, engineering
design, and construction. The Regional Board will re-valuate the schedule to implement
control measures needed to meet final conditional WLAs at year 6 (2011) and year 9.5
(2014) after the effective date of the TMDL.

8.7. Monitoring for the AWRM Program

NPDES Permittee will conduct TDS, chloride, and sulfate monitoring to ensure that
water quality objectives are being met. This monitoring will be consistent with and at
least equivalent to monitoring specified in existing permits.
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The SCVSD will submit a monitoring plan to conduct chloride, TDS, and sulfate trend
monitoring to ensure that the goal of chloride export in the watershed is being achieved,
water quality objectives are being met, and downstream groundwater and surface water
quality is not degraded due to implementation of compliance measures. The SCVSD
monitoring plan shall include plans to monitor chloride, TDS, and sulfate in groundwater
and identify representative wells to be approved by the Regional Board Executive
Officer, in the following locations: (a) Shallow alluvium layer in east Piru Basin, (b) San
Pedro Formation in east Piru Basin, and (c) groundwater basins under Reaches 5 and 6,
which shall be equivalent or greater than existing groundwater monitoring required by
NPDES permits for Saugus and Valencia WRPs. The monitoring plan shall also include a
plan for chloride, TDS, and sulfate trend monitoring for surface water for Reaches 4B, 5
and 6. The monitoring plan shall include plans to monitor chloride, TDS, and sulfate at a
minimum of once per quarter for groundwater and at a minimum of once per month for
surface water. The plan should propose a monitoring schedule that extends beyond the
completion date of this TMDL to evaluate impacts of compliance measures to
downstream groundwater and surface water quality. This TMDL shall be reconsidered if
chloride, TDS, and sulfate trend monitoring indicates degradation of groundwater or
surface water due to implementation of compliance measures.

The Reach 4A permittee will submit a monitoring plan to conduct chloride, TDS, and
sulfate trend monitoring to ensure that the goal of chloride export in the watershed is
being achieved, water quality objectives are being met, and downstream groundwater and
surface water quality is not degraded due to implementation of compliance measures. The
Reach 4A permittee monitoring plan shall include plans to monitor chloride, TDS, and
sulfate in groundwater and identify representative wells to be approved by the Regional
Board Executive Officer in the following locations (a) Fillmore Basin, and (b) Santa
Paula Basin. The monitoring plan shall also include a plan for chloride, TDS, and sulfate
trend monitoring for surface water for Reaches 3 and 4A. The monitoring plan should
include plans to monitor chloride, TDS, and sulfate at a minimum of once per quarter for
groundwater and at a minimum of once per month for surface water. The plan should
propose a monitoring schedule that shall extend beyond the completion date of this
TMDL to evaluate impacts of compliance measures to downstream groundwater and
surface water quality. This TMDL shall be reconsidered if chloride, TDS, and sulfate
trend monitoring indicates degradation of groundwater or surface water due to
implementation of compliance measures.
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1 the Consideration of the Proposed Basin Plan Amendment

2 to Revise the Upper Santa Clara River Chloride TMDL.

3 And this is Item number 14.

4 I'm going to ask Ms. Harris to open up the

5 hearing --

6 BOARD MEMBER RICHARDSON: Madam Chair?

7 CHAIRPERSON DIAMOND: Yes.

8 BOARD MEMBER RICHARDSON: On advice of

9 counsel, because I sit as a member and director of the

10 United Water Conservation District and because United

11 is directly involved in what is going to be discussed

12 here in Item 14, unfortunately I'm going to have to

13 recuse myself. So.

14 CHAIRPERSON DIAMOND: All right. Well see

15 you in a little bit.

16 BOARD MEMBER RICHARDSON: Okay.

17 (Whereupon, Board Member Richardson left

18 . the area of the proceedings.)

19 CHAIRPERSON DIAMOND: So I'm going to ask

20 Ms. Harris to please open up this hearing. Right after

21 we gave you the award.

22 (Laughter)

23 EXECUTIVE ASSISTANT HARRIS: This the public

24 hearing for consideration of a proposed resolution to

25 revise the Upper Santa Clara River chloride TMDL
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1 including interim waste load allocations for sulfate

2 and total dissolved solids and to adopt conditional

3 site specific objectives for chloride to support the

4 TMDL.

5 Copies of the proposed resolution were sent to

6 the Environmental Protection Agency, State Water

7 Resources Control Board, and other known interested

8 agencies and organizations.

9 All persons appearing before the Board today

10 should leave written copies of their testimony if

11 available.

12 The Board will consider all testimony;

13 however, in the interests of time, it is requested that

14 all repetitive and redundant statements be avoided.

15 Madam Chair, would you now please open the

16 hearing and administer the oath?

17 CHAIRPERSON DIAMOND: Yes. Will all those who

18 intend to testify on Item 14 please raise your right

19 hand and repeat after me:

20. I promise to tell the truth

21 PROSPECTIVE WITNESSES: I promise to tell the

22 truth --

23 CHAIRPERSON DIAMOND: the whole truth --

24 PROSPECTIVE WITNESSES: -- the whole truth

25 CHAIRPERSON DIAMOND: and nothing but the
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1 truth

2 PROSPECTIVE WITNESSES: and nothing but the

3 truth

4 CHAIRPERSON DIAMOND: under penalty of

5 perjury.

6 PROSPECTIVE WITNESSES: -- under penalty of

7 perjury.

8 CHAIRPERSON DIAMOND: Thank you.

9 The order of this item will be the following,

10 and we're going to keep to the time allotted so that we

11 have enough time to do this and with full Board

12 consideration.

13 The staff presentation will be 30 minutes;

14 followed by Santa Clarita Valley Sanitation. District,

15 15 minutes; United Water Conservation District, 15

16 minutes.

17 And then we will have the speaker cards which

18 will be three minutes per person. And that will be

19 followed by Board questions and discussion.

20 So thank you, Mr. Unger.

21 SECTION CHIEF UNGER: Thank you. Good

22 morning, Chair Diamond and members of the Regional

23 Board.

24 I am Sam Unger, Chief of the Regional Programs

25 Section of the Board, and today we are presenting a
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1 reconsideration of the Upper Santa Clara River chloride

2 TMDL.

3 As we will describe in this presentation, this

4 Board has previously adopted a TMDL for chloride in the

5 Upper Santa Clara River, and that TMDL is currently in

6 effect.

7 The TMDL requires a number of special studies

8 to have been completed, and based on these studies a

9 reconsideration to establish site-specific objectives

10 for salts in the Upper Santa Clara River and to revise

11 the waste load allocations for the Saugus and Valencia

12 Water Reclamation Plants. Those are the major

13 dischargers of chloride to the Upper Santa Clara River.

14 The TMDL special studies are now complete, and

15 today's item presents for your consideration a suite of

16 conditional site-specific objectives for chloride,

17 dissolved solids, and sulfate in surface and

18 groundwaters of the Upper Santa Clara River and a suite

19 of revised waste load allocations for the Saugus and

20 Valencia Water Reclamation Plants.

21 These conditional site-specific objectives and

22 revised waste load allocations are designed to protect

23 the beneficial uses of the Upper Santa Clara River for

24 the beneficial use of agriculture and for aquatic

25 habitat and to facilitate the development of
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1 cost-effective, environmentally sound remedies to

2 reduce the chloride loadings.

3 These remedies will support increased water

27

4 reclamation in the Santa Clarita Valley and increase

5 local water supplies for agricultural irrigation and

6 domestic use throughout the Santa Clara River; and it

7 will also increase water supply down to the Lower Santa

8 Clara River and help offset seawater intrusion which is

9 a current problem in the Oxnard area.

10 Before I get started, I would like to

11 acknowledge the contributions of. three Regional Board

12 staff members. I think two of them are here that I

13 know.

14 The first is Dr. C.P. Lai, and I hope he can

15 stand up for us, please. Dr. Lai has been at the Board,

16 for more than nine years and is a nationally known,

17 expert in water quality modeling.

18 This TMDL includes some of the most complex

19 modeling to date in any of our work; and his direct

20 input on the Board's behalf, his modeling effort, has

21 essentially led to a lot of information that we'll be

22 presenting here today. Dr. Lai is our representative

23 on surface water quality.

24 Dr. Yanjie Chu I'm not sure if he's here

25 today he is. Dr. Yanjie Chu has earned a bachelor's
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1 degree in agricultural chemistry from the preeminent

2 university in agriculture in China, and he has gone on

3 to earn a PhD in plants and soil sciences from the

4 University of Delaware. He works on all of our

5 pesticide-related issues and works on our Conditional

6 Waiver as well.

7 And finally, we have significant contributions

8 from Jenny Newman, the Unit Chief of TMDL Unit 3; and

9 Ms. Newman has an MS degree in environmental sciences,

10 and she'll making part of this presentation with me.

11 For the staff presentation today, I'll first

12 go over the background of the TMDL and why we're

13 proposing the adoption of conditional site-specific

14 objectives and revision of the waste load allocations.

15 Then Jenny Newman will discuss the specific

16 suite of objectives and waste load allocations that has

17 been developed for your consideration.

18 Two stakeholders, as Chair Diamond mentioned,

19 the Santa Clarita Valley Sanitation Districts and

20 United Water Conservation District, will present the

21 details of the plan in order to conserve time today so

22 that we don't have to be redundant there.

23 Next slide, please.

24 This slide shows a map of the Upper Santa

25 Clara River including the reaches that are subject to
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this TMDL consideration.

2 The Santa Clara River is the largest river

3 system in southern California that remains in a

4 relatively natural state. The river originates on the

5 northern slope of the San Gabriel Mountains in Los

6 Angeles County and transverses Ventura County and flows

7 to the Pacific Ocean between the cities of Ventura and

8 Oxnard.

9 This map just shows the portion that we're

10 considering today and shows the major hydrological,

11 geographical, and jurisdictional features of the Upper

12 Santa Clara River.

13 From right to left, the purple area is Los

14 Angeles County, and the yellow area is Ventura County.

15 And going from right to left, the yellow line

16 represents Reach 6, the green line represents Reach 5,

17 and the red line is Reach 4.

18 Two managed reservoirs, the Castaic Lake and

19 Piru Lake, both shown on this map, are tributaries to

20 the Upper Santa Clara River through Castaic Creek and

21 Piru Creek, and the flows here are managed by various

22 agencies.

23 The major chloride sources are the Saugus and

24 Valencia Water Reclamation Plants which are shown on

25 the map right above the legend. And a major feature of
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1 Reach 4, the dry gap, approximately six miles long, is

2 shown in red there in Reach 4.

3 TheBoard took action a year and a half-ago to

4 stop the dry gap reach into Reach 4A and 4B. Thith is

5 an area where the surface flow typically infiltrates

6 into the underlying groundwater basin which then

7 exfiltrates back into the surface flow downstream.

8 The middle of the dry gap is the Piru Creek

9 confluence; and this too mostly infiltrates into the

10 underlying groundwater basin during dry weather.

11 The major groundwater basins are also shown on

12 the map with the east basin which underlies. Reaches 5

13 and 6 in red, and the light green and blue green

14 represent-the eastern and western sides of the Piru

15 Basin.

16 The major land uses vary considerably by

17 county. In Los Angeles County, the predominant land

18 uses are commercial, industrial, and residential;

19 whereas in Ventura County, the predominant land use in

20 the vicinity of the river is agricultural.

21 In both counties, there is considerable open

22 space under the jurisdiction of the National Forest

23 Service surrounding the river.

24 Beneficial uses established in the Basin Plan

25 for this watershed include agricultural supply,
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1 groundwater recharge, aquatic life habitat, and

2 endangered species habitat.

3 The water quality objective for chloride

4 include present water quality objectives for surface

5 water for Reaches 4, 5, and 6 is 100 milligrams per

6 liter for chloride. And the groundwater objectives are

7 100 milligrams per liter for the western part of Piru

8 but 200 milligrams per liter for the eastern part of

9 Piru Basin.

10 For those of you who have been Board Members,

11 have been through this for a few years, I apologize for

12 this slide; but I think it's a good idea to try to get

13 everyone up to speed on the history.

14 The issue of chloride in our region's waters

15 has a long history. Chloride is a mineral that is

16 naturally occurring in the water, but as concentrations

17 of chloride increase in fresh water, it impairs the use

18 of that water to irrigate agricultural crops. At even

19 higher levels, it can impair aquatic life and drinking

20 water uses.

21 The Santa Clara River, as I mentioned, flows

22 through some of the, most important agricultural areas

23 of our region, and the increasing levels of chloride in

24 the river over the past decades are impairing its use

25 for irrigation of salt-sensitive crops such as avocado,
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1 strawberries and nursery stock.

2 Chlorine is contained in imported water which

3 isdistributed-to residences and discharged by POTWs

4 through the region and to surface and groundwaters. In

5 addition to chloride contained in imported water,

6 chloride loading is increased by domestic household

7 practices including the use of self-regenerating water

8 softeners, by industrial uses, and by disinfection of

9 wastewater with chlorine at the treatment plants before

10 it's discharged into the rivers.

11 Over the past several decades, growth in our

12 region has necessitated increasing amounts of imported

13 water, and that water has got chloride levels which

14 have increased and are discharged throughout the

15 region.

16 The POTWs throughout our region could no

17 longer comply with the original chloride objectives set

18 in 1975, and the Board's response at that time was to

19 adopt chloride and drought policies which relaxed the

20 chloride objectives in many areas of the region.

21 However, these policies were not applied to

22 the Santa Clara River and to the Piru Creek watersheds

23 due to the heavy agricultural use of water in these

24 watersheds and, the sensitivity of crops to chloride.

25 Rather, the Board took a TMDL approach to
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1 dealing with the chloride build-up in the Santa Clara

2 River and Calleguas Creek. And the Board first adopted

-3 a-TMDItor chloride in 2002.

4 That TMDL identified the wastewater discharges

5 from the two Santa Clarita Valley Sanitation Districts,

6 Saugus and Valencia Water Reclamation Plants, as the

7 primary sources of chloride and set forth numeric

8 targets of 100 milligrams per liter of chloride.

9 This TMDL met with quite a bit controversy

10 over several issues.

11 The first was the need for a numeric target of

12 100 to protect salt-sensitive agriculture. It did not

13 appear to be fully vetted through the scientific

14 literature, and the fact that implementation actions to

15 attain this level would require advanced treatment

16 that is, reverse osmosis of the full effluent from

17 the Saugus and Valencia plants with discharge into the

18 ocean through a 43-mile brine line. The cost of that

19 system is considerable, which we'll discussed later.

20 So for those two reasons, the State Board

21 remanded the TMDL back to the Regional Board in 200.3.

22 And in response to the remand, the Regional

23 Board readopted the TMDL to include a phased

24 implementation approach where we first do the studied

25 that were necessary to set the proper site-specific
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objectives and waste load allocations, and there would

2 be mandatory reconsiderations by the Regional Board

3 before the implementation design is initiated.

4 Essentially, that's where we are today.

5 Because the core standard of 100 milligrams

6 per liter was controversial, the special studies first

7. focused on determining the chloride threshold for

8 salt-sensitive crops and endangered and threatened

9 species.

10 It then focussed on determining the chloride

11 loading from surface waters to the underlying

12 groundwater basins which are also a major source of

13 irrigation water for the agricultural growers in Santa

14 Clara River.

15 The TMDL was then considered, reconsidered in

16 2004, to comport the TMDL to the NPDES permits in the

17 Saugus and Valencia WRPs and to revise the

18 implementation schedule and set this two-phase approach

19 in place.

20 As part of its approval of the 2006 TMDL

21 amendment, the State Board directed the Regional Board

22 to develop site-specific objectives that take into

23 account the variability of chloride concentrations in

24 imported water and also consider provisions for

25 increased chloride concentrations during critical
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1 drought conditions.

2 This slide is just a brief slide to show you

3 howthe ch-l-oride rn the wastewatertreatment plant

4 effluent, in the reddish line, tracks the water supply

5 which is State Water Project chloride levels in the

6 lower line.

7 Of course, we're taking actions to try to

8 minimize the gap between the two as much as possible.

9 That's what added by the domestic use. But in general,

10 one of the big challenges of this TMDL has been to deal

11 with the chloride that is imported with the State Water

12 Project water supplies.

13 This slide provides a summary of some of the

14 key findings of the special studies that we've been

15 doing for the past three years.

16 I want to say that the studies were conducted

17 over a three-year period in a publicly accessible

18 venue. Monthly meetings were held in Fillmore and

19 Santa Clarita where a wide variety of stakeholders

20 participated.

21 Public members, representatives from Ventura

22 County Agricultural Water Coalition, and individual

23 growers, municipal representatives, state and county

24 elected staffs, water purveyors, landowners,

25 groundwater management agencies, and environmental
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1 groups all participated in these meetings over the past

2 three years.

3 Stakeholders had direct input on the scopes of

4 work and an opportunity to comment on the draft

5 reports, and they also had direct contact to the

6 consultant team who were performing the work.

7 The meetings were managed and recorded by a

8 professional facilitation team, and the Regional Board

9 staff greatly appreciates the expertise and dedication

10 of all who participated in these studies. And I think

11 a lot of these people who participated in these studies

12 and gave up their time are here today.

13 And I'd also like to recognize the

14 facilitator. Will you please stand up? Paul Downs.

15 think all of those who participated are greatly

16 appreciative of the talent in bringing a group like

17 this together, and he's available to address any

18 questions that you may have.

19 So as previously reported to this Board, the

20 literature study, which is what we did, we looked at

21 all the available scientific literature to try to set a

22 chloride threshold for avocado, strawberries and

23 nursery stock was found to be 117 milligrams per liter.

24 The study also found there was not exactly

25 analogous studies for strawberries and nursery stock,
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1 but there was available information to support best

2 professional judgment regarding the use of the avocado

3 threshold level of 117 to be appropriate for other

37

4 salt-sensitive crops.

5 The endangered species special study showed

6 that a chloride level of 117 protects the sensitive

7 aquatic and rare and endangered organisms in the Upper

8 Santa Clara River, the trout. We stick with that fish.

9 The Groundwater Surface Water Interaction

10 study again was probably one of the most intensive

11 modeling efforts that's been undertaken by this Board

12 and that this Board has participated in, and it shows

13 quite clearly that the surface flows in the river

14 recharge Piru Basin, and these result in accumulation

15 in that groundwater basin of chloride.

16 We call it the GSWI, Groundwater Surface Water

17 Interaction, study. That was used to simulate future

18 potential chloride impacts based on various compliance

19 alternatives.

20 GSWI also showed that no compliance

21 alternative could mitigate the magnitude of the advance

22 treatment process and project that would be required to

23 protect the existing beneficial uses and which,

24 again, would require advance treatment and flow through

25 a 43-mile pipeline to the ocean.
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1 In general, chloride reduction actions fall

2 into one of four categories: Source reduction, advance

3 treatment, increased use of reclaimed water, and

4 management of the assimilative capacity of the river.

5 The nature of the specific plan, how we mix

6 all four of these elements together, is determined by

7 the effectiveness of these actions individually and

8 also by the site-specific objectives and the waste load

9 allocations that will be established by this Board.

10 Some of these implementation approaches have.

11 already begun, and we'll hear about them shortly.

12 The Sanitation Districts implemented a buyback

13 program for self-regenerating water softeners in the

14 Santa Clarita Valley and has recently sponsored

15 legislation, to ban the use of existing water softeners.

16 And in last November's election, I'm happy to report

17 that that measure was passed by the voters by almost a

18 two-thirds majority.

19 Additional chloride load reductions are also

20 being planned by converting the water reclamation plans

21 to ultraviolet disinfection rather than chlorine

22 disinfection.

23 Water purveyors in the Santa Clarita Valley

24 are already planning increased uses for recycled water

25 from the plants and are reviewing their water
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1 management plans for Castaic and Piru Lakes to modify

2 discharge requirements and flows to provide

3 assimilative capacity in critical dry months.

4 And finally, there's the issue of the most

5 costly and largest issue, that of the advanced

6 treatment system.

7 Again, the sizing and cost of the advance

8 treatment team can be optimized by optimizing the

9 effectiveness of these other chloride reduction actions

10 and by setting water quality objectives and waste load

11 allocations based on special study results required to

12 protect beneficial adjusts.

13 During the last year while these special

14 studies were being completed, the upper watershed water

15 purveyors and groundwater management agency for Piru

16 Basin started discussions on what is termed an

17 Alternative Water Resources Management plan.

18 And these discusses then came over to our

19 group. These stakeholders, after they had formulated

20 the genesis of this plan, they approached the Board

21 staff and management about an alternative plan and to.

22 determine the regulatory framework that would be

23 necessary to support this approach.

24 Our response was that the plan must protect

25 the existing beneficial uses. We also have the
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1 requirement that we would like to see the plan restore

2 the Piru Basin back to its original levels of low

3 chloride so it could be a source of supply of water for

4 agriculture for many years to come.

5 With these requirements in mind, the

6 stakeholders and staff undertook new studies to

7 evaluate the AWRM, the Alternative Water Resources

8 Management plan, which will require higher

9 site-specific objectives than the current objective,

10 100 milligrams per liter.

11 As these new studies were also completed, key

12 stakeholders executed a Memorandum of Understanding

13 that the delineates their responsibilities in

14 implementing the MOU and implementing the AWRM, and

15 that Memorandum of Understanding is included in your

16 Board package.

17 In the interest of time, I'm just going to go

18 through this slide very the quickly because the

19 Sanitation Districts will talk about it.

20 But what you see in the red dot there really

21 is the desalination facilities. And essentially what

22 can happen with desalination facilities, depending on

23 whether the State Water Project is above or below 80

24 milligrams per' liter of chloride, can be used in a

25 number of.different ways.
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1 It can be essentially blended right back in

2 with the effluent from the plants when the bottom

3 slide -- when the supply's above 80 milligrams per

4 liter to attain compliance with the 117 milligrams per

5 liter objective we're proposing in Reach 4B.

6 In the top one, basically what happens, when

7 the supplies are lower when the water supplies are

8 lower in chloride, that water can then be used with

9 extracted wells from Piru Basin and delivered

10 downstream for better uses in the Lower Santa Clara

11 River.

12 This will also provide similar capacity during

13 precipitation events for low chloride water to

14 infiltrate into Piru Basin and start restoration.

15 However, the main point is: In analyzing the

16 AWRM, it was concluded that to increase the surface

17 water objectives and revised groundwater objectives

18 would be required in order to restore, the Piru Basin.

19 And I think with that, I will turn it over to

20 Jenny to talk about the specific issues of what you're

21 actually going to be looking at today.

22 CHAIRPERSON DIAMOND: Thank you.

23 SENIOR ENVIRONMENTAL SCIENTIST NEWMAN: Good

24 morning.

25 Staff is proposing two amendments to the Basin
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1 Plan to reflect the regulatory scheme that Sam just

2 went over. The amendments are included as Attachments

A and B to the Tentative Resolution in your Board

4 package.

5 Attachment A contains the conditional

6 site-specific objectives for chloride in Reaches 4B and

7 5 and 6 and the groundwater basins underlying those

8 reaches.

9 And Attachment B includes the changes to the

10 TMDL, changes to the waste load allocation and the

11 implementation plan that are based on the conditional

12 site-specific objectives.

13 The revised TMDL provides conditional waste

14 load allocations for chloride as well interim waste

15 load allocations for sulfate and TDS that support the

16 supplemental water and the water recycling components

17 of the AWRM.

18 The revised TMDL also requires trend

19 monitoring to ensure that the goal of chloride export

20 in the watershed is being achieved, water quality

21 objectives are being met, and that downstream

22 groundwater and surface water quality is not degraded.

23 This slide shows the proposed surface water

24 site-specific objectives.

25 The site-specific objectives are only put in
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1 place if significant salt removal from the Valencia

2 plant effluent or from the East Piru Basin is

3 implemented; hence, they are termed conditional site

4 specific objectives.

5 Reaches 5 and 6 are assigned a conditional

6 site-specific objective of 150 because there are no

7 current or potential future salt-sensitive agriculture

8 uses in these reaches, and the 150 objective will

9 protect all other beneficial uses in these reaches.

10 The site-specific objectives are applied as

11 12-month rolling averages which have been historically

12 used in the Los Angeles region in California for salts

13 objectives, and they will protect the groundwater

14 recharge and nonsalt-sensitive agriculture beneficial

15 uses in the lower reaches.

16 Reach 4B is assigned a conditional

17 site-specific objective of 117 to protect the

18 salt-sensitive agriculture in this reach. And under

19 critical conditions, this is defined as the period when

20 the water supply concentration is greater than or equal

21 to 80 milligrams per liter. Reach 4B is assigned a

22 conditional site-specific objective of 130 milligrams

23 per liter.

24 To ensure that there is no net accumulation of

25 chloride in the watershed, the TMDL excuse me the
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1 TMDL contains implementation language requiring

2 sanitation district to export the cumulative mass of

3 chloride that's added by these temporary increases in

4 chloride concentrations above 117.

5 Also during these critical conditions, the

6 sanitation district shall provide alternate water

7 supply to salt-sensitive agriculture that uses surface

8 water. The conditional SSOs in Reach 4B are applied as

9 three-month rolling average based on the

10 recommendations of the LRE studies.

11 This slide shows the proposed groundwater

12 site-specific objectives.

13 The groundwater objective in the Santa

14 Clara Bouquet and San Francisquito Canyons, which

15 underlie Reach 6, it's proposed to increase from 100 to

16 150 milligraMs per liter. This is based on review of

17 historical data and will protect the beneficial uses of.

18 those basins.

19 The groundwater objective in the lower area

20 east of Piru Creek which underlies 4B is proposed to

21 decrease from 200 to 150 milligrams per liter. And

22 this is also based on a review of historical data and

23 is set to require chloride export to restore this

24 basin.

25 The objective in Castaic Valley is unchanged
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1 except to specify a 12-month averaging period, and

2 12-month averaging periods are proposed for all

-3 groundwater basins listed in this table.

4 These are the changes to the TMDL based on

5 conditional SSOs.

6 Conditional chloride waste load allocations

7 for the Saugus and Valencia plants are set equal to the

8 site-specific objectives. These conditional waste load

9 allocations will be implemented as effluent limits with

10 12-month averaging periods.

11 Conditions for the waste load allocations

12 include operation of a three million gallon per day

13 reverse osmosis facility the Valencia plant as well as

14 dilution water to ensure attainment of the 117

15 objective in Reach 4B.

16 In addition, a Reach 4B waste load allocation

17 of 117 is assigned to the Valencia and Saugus plants as

18 a receiving water limit with a three-month averaging

19 'period to further ensure attainment of the Reach 4B

20 objectives.

21 Also the daily maximum waste load allocations

22 equal to 230 milligrams per liter are assigned to

23 Reaches 5 and 6 and 4B to protect the aquatic life

24 beneficial uses in those reaches.

25 Other major NPDES discharges receive waste
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1 load allocation equal to 100 milligrams per liter.

2 This is because the effect of assigning conditional

3 waste load allocations to these permits was not

4 analyzed by the GSWI model.

5 Minor NPDES discharges do receive conditional

6 waste load allocations without mass removal

7 requirements because the impact of minor discharges is

8 negligible compared to the water reclamation plants.

9 Finally, in order to accommodate the discharge

10 of supplemental water to Reach 6 to attain the

11 objective, interim waste load allocations are provided

12 for sulfate of 450 milligrams per liter and TDS of 1000

13 milligrams per liter as 12-month averages.

14 This will allow the permittee to conduct trend

15 monitoring and analysis to justify possible conditional

16 SSO and waste load allocations for these constituents

17 when the TMDL is reconsidered.

18 For now, the final waste load allocations are

19 equal to the existing objectives for these constituents

20 in the Basin Plan.

21 This slide shows the chloride reductions that

22 are required as the condition of the waste load

23 allocations for the Valencia and Saugus plants.

24 The table shows that the chloride reductions

25 are based on the concentration of chloride in the water
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1 supply and are also based ,on operation of the 3 MGD RO

2 plant at the Valencia facility.

3 This table is also provided in the attachment,

4 if it's not showing up too clear here.

5 The condition are if the AWRM system is not

6 built and these reductions not achieved, then the water

7 quality objective and waste load allocations will

8 revert back to the current level of 100 milligrams per

liter.

10 So in addition to the special studies that

were required by the TMDL, staff needed to conduct

12 three additional analyses to support the AWRM and

13 conditional SSOs. These are the antidegradation

14 analysis, the environmental analysis, and the cost

15 analysis.

16 Staff worked with stakeholders to develop the

17 antidegradation analysis. It shows that adoption of

18 the proposed conditional SSOs, when implemented with

19 all of the AWRM components, would be consistent with

20 state and federal antidegradation policies.

21 First, the proposed conditional SSOs protect

22 present and anticipated beneficial uses.

23 Second, the proposed SSOs will not result in

24 water quality that's less than prescribed in policies.

25 The conditional SSOs comport with the chloride policy

11
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1 and the Regional Board resolution 97-002 and its

2 requirements for a watershed chloride reduction plan.

3 Third, the proposed implementation activities,

4 which will increase chloride export from the East Piru

5 groundwater basin, would significantly offset any

6 temporary increases in chloride during drought

7 conditions.

8 Fourth, the blended extraction well and RO

9 permeate discharge into Reach 4A under the AWRM program

10 will not exceed the water quality objectives for Reach

11 4A or 3 downstream of this discharge. The beneficial

12 uses for these reaches are still protected, and ongoing

13 trend monitoring and additional modeling will determine

14 the impact of the discharges on high quality waters

15 downstream.

16 Finally, the proposed conditional

17 site-specific objectives and implementation of the AWRM

18 are consistent with maximum benefit to the people of

19 the state and will result in social and economic

20 benefits.

21 Next, staff conducted a CEQA analysis to

22 analyze potential alternatives, mitigation measures,

23 and significant environmental effects from

24 implementation of the revised TMDL.

25 Staff held a CEQA scoping meeting on July 29
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1 of this year to receive comments on the substitute

2 environmental document; and based on. the comments

3 received, staff prepared final substitute environmental

4 document.

5 These compare the environmental impacts of the

6 proposed TMDL and site-specific objectives to support

7 the AWRM program with the impacts from a no-action

8 alternative.

9 And the no-action alternative, as Sam

10 discussed, will likely require the construction of 19

11 million gallons per day advanced RO facilities at both

12 the Saugus and Valencia plants to achieve the existing

13 water quality objective of 100 milligrams per liter.

14 This level of treatment would result in a

15 significant amount of brine waste that would require

16 disposal by the development of a 43-mile brine

17 discharge pipeline and a three-mile ocean outfall.

18 Therefore, staff found that the AWRM is the

19 preferred alternative. It's the most environmentally

20 feasible alternative, and it has the least significant

21 adverse impacts.

22 Implementation of the AWRM could have

23 potentially significant adverse impacts; however, there

24 are feasible mitigation measures that would

25 substantially lessen the impacts.
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1 Staff then compared the cost of complying with

2 the existing water quality objectives, which would

3 require the maximum advanced treatment, with the cost

4 of complying with the conditional SSO which would

5 include facility upgrades to the Saugus and Valencia

6 plants and the other AWRM actions.

7 Staff estimated a cost of $38.96 per month per

8 connection for the maximum advanced treatment

9 alternative and $19.50 for the AWRM alternative.

10 Staff also reviewed the State Board wastewater

11 User Charge Survey Report for fiscal year 2007-2008.

12 This report summarizes and analyzes cost data from a

13 survey of California wastewater agencies.

14 Staff found the current wastewater user charge

15 for the Santa Clarita area would likely increase above

16 the statewide average under the maximum treatment

17 alternative and would likely be similar to the

18 statewide averag6 under the AWRM program..

19 The cost analysis thus supports the

20 conditional SSOs and AWRM program as the prefer

21 alternative.

22 Staff received a total of 13 comment letters

23 from agricultural groups, municipalities, the

24 Sanitation Districts, landowners, and water purveyors.

25 The majority of these comments were in support of the
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AWRM program, the proposed SS0s, and TMDL revisions

that support this program. However, there were a few

3 .issues raised, and I'll go over those now.

4 First, the City of Fillmore and a resident of

5 Fillmore expressed concern that the downstream

6 groundwater quality in the Fillmore Basin, which lies

7 beneath Reaches 4A and 3, may be degraded by the

8 implementation of the AWRM, specifically the discharge

9 of the RO permeate blend and groundwater to Reach 4A.

10 Staff's response is that the TMDL maintains

11 the surface water and groundwater objectives in Reach

12 4A in the Fillmore Basin. And chloride trend

13 monitoring will be conducted, and the TMDL should be

14 reopened if the monitoring indicates degradation of the

15 high quality groundwater or surface water downstream.

16 The second comment was raised by Newhall Land

17 & Farming.

18 The TMDL as proposed assigns to Newhall a

19 waste load allocation equal to the existing water

20 quality objective of 100 milligrams per liter. In

21 order to receive a conditional waste load allocation,

22 the TMDL would require Newhall to remove a chloride

23 mass quantity that is proportional to the chloride

24 removal required for the Valencia plant.

25 Newhall asked for language allowing them
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1 conditional waste load allocations based on analysis of

2 the significance of the downstream impact.

3 But staff's response is that the GSWI Model

4 was run with a Newhall discharge of 100 milligrams per

5 liter, and additional analysis of the significance of

6 assigning a conditional waste load allocation of 150

7 milligrams per liter would need to be conducted to

8 justify a conditional waste load allocation.

9 The third comment received was that the AWRM

10 program could reduce groundwater levels in the Piru

11 Basin due to the extraction wells.

12 Staff's response is that we found that the

13 drawdown ranges under the AWRM program would operate

14 within the historic drawdown ranges for Piru Basin, and

15 that any potential impacts could be managed through the

16 MOU.

17 Alternatively, the Regional Board may consider

18 imposing flow restrictions on the forthcoming NPDES

19 permit for the discharge of the RO groundwater blend to.

20 Reach 4A.

21 Staff proposes a few changes that were made

22 after you received your agenda package. This is

23 because it's a very complicated TMDL, and there are a

24 lot of deadlines for various implementation tasks and

25 compliance milestones.
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1 Working with our permitting staff, we felt it

2 was necessary to make a few nonsubstantive changes just

3 to clarify where the waste load allocations apply.

4 There are three changes on the change sheet we

5 gave you this morning.

6 The first change is to correct a typo. The

7 other two changes are to link up the compliance dates

8 to make the compliance deadlines more clear.

9 And if you have any questions on these

10 changes, staff can answer them at the end.

11 So there are two alternatives before the

12 Board. The first is no action. Under this

13 alternative, the Board will take no action at this time

14 to adopt the conditional SSOs or amend the TMDL waste

15 load allocation and the current implementation plan.

16 This would likely require the construction of

17 the maximum advance treatment facilities and would

18 require the brine disposal via a 43-mile discharge

19 pipeline to the ocean.

20 The second alternative is to adopt a suite of

21 conditional site-specific objectives and to revise the

22 TMDL to include conditional waste load allocations and

23 an implementation plan that would facilitate the AWRM

24 program implementation.

25 Staff is the recommending Alternative 2 with
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1 the changes that we provide in the change sheet. We

find that the conditional site-specific objectives will

3 protect beneficial uses, and implementation of the AWRM

4 will result in decreased salt loading to the watershed

5 with fewer environmental impacts and economic impacts

6 than Alternative 1.

7 Additional benefits in both water supply and

8 water quality will accrue in areas downstream as a

9 result of the AWRM.

10 And in the interest of time the Sanitation

11 Districts and unity water will discuss these benefits

12 in their presentation.

13 This concludes staff's presentation.

14 CHAIRPERSON DIAMOND: Thank you.

15 SENIOR STAFF COUNSEL LEVY: Chair Diamond?

16 CHAIRPERSON DIAMOND: Yes.

17 SENIOR STAFF COUNSEL LEVY: One more,

18 nonsubstantive change, if I may, which is on pages

19 14-17 and 14-18. We refer to the table as 7.6-1. It

20 should be 7-6.1.

21 CHAIRPERSON DIAMOND: Thanks.

22 I'm going to ask the first speaker to be

23 Supervisor John Flynn.

24 MR. FLYNN: Yes. Good morning, Madam Chair

25 and Board Members. Thank you very much.
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2 listened to this issue many, many times. And today, I

3 support AlternatiVe 2. I hope that you move with that
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4 issue.

5 Chloride issues in the Santa Clara River

6 Valley, as you have learned and are concerned about and

7 have shown that, are very significant to agricultural

8 production and certain crops.

9 And not only in the United States and our area

10 and our region, but countries throughout the world,

11 agricultural areas are very sensitive about chloride

12 issues.. And I've read some of the literature on it.

13 So I hope you support Alternative 2, and I say that

14 with some experience.

15 I initiated the order from the State Water

16 Board to create a groundwater management agency in

17 Ventura County; so I've been involved with that issue

18 for about 30 years, so have some of that experience in

19 looking at the issue here before us today.

20 But I would like to end by saying to you, even

21 though it doesn't relate directly to this issue, that I

22 want to thank the staff for all the assistance they

23 have given to me and to Ventura County on the El. Rio

24 sewer project, which is a very sensitive project.

25 And I especially want to thank and single out
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1 Wendy Phillips who has been so great in helping us with

2 that issue. You know, it's not been an issue with

3 quiet residents. Quite concerned about it. She's

4 helped very much pull us through that, and we're making

5 progress.

6 Thank you for allowing me to speak.

7 CHAIRPERSON DIAMOND: Thank you for that. We

8 appreciate all the comments.

9 Now we're going to go on to the discharger

10 presentation in the order that I have. We'll begin

11 with supervisor Kathy oh, who is going to do the

12 presentation for the dischargers?

13 Okay. Sorry. Come on up. I was moving to

14 the Public Comments.

15 MR. MAGUIN: Chair Diamond and Members of the

16 Board, my name is Steve Maguin. I'm the chief engineer

17 and general manager of the Sanitation Districts of Los

18 Angeles County, and I'm here today as the chief

19 engineer of the Santa Clarita Valley Sanitation

20 District which is the agency that owns and operates the

21 two water reclamation plants that serve the Santa

22 Clarita Valley and discharge to the Santa Clara River.

23 My purpose for being here, and I'm extremely

24 happy to say this, is to give unequivocal support to

25 the recommendation-of your staff on this item.
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1 Let me give you just a couple minutes of

2 background. We have 15 minutes, and you're going to

3 hear a more extensive presentation from my associate,

4 Phil Friess. I just wanted to give you a little bit of

5 background context for this.

6 As Mr. Unger said, its a long process to

7 develop the current TMDL that just became effective in

8 2005. Even before it became effective, we did embark

9 on a number of programs aimed towards compliance and

10 resolution of the chloride issue.

11 First, we embarked on and completed all of the

12 studies that were required in the TMDL your Board

13. adopted. And I think Mr. Unger gave you some -- a feel

14 for just how extensive and difficult those were.

15 Second, we are still involved in a three-phase

16 program to eliminate the single largest controlled

17 source of chloride to our system, automatic water

18 softeners that are recharged with salt and discharge

19 very salty brine to the sewer system.

20 We sponsored and not without difficulty,

21 and not that we were successful the first time but

22 we sponsored legislation to get the authority in 2003

23 to prohibit new automatic water softeners in our

24 service area.

25 We implemented a program of both public
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1 education and an incentive program, a buyback program,

to encourage folks to voluntarily get rid of their

3 water softeners.

4 Those two programs to date have gotten more

5 than half of the water softeners in the valley out.

6 We're down to less than 3,000 from a high of between 6-

7 and 7,000. Very successful program.

8 And as Mr. Unger mentioned, we're very pleased

9 that last month Proposition S on the ballot that was

10 sponsored by the Santa Clarita Valley Sanitation

11 District had a very large aye vote.

12 It will become effective January 1st. It will

13 give our board of directors the authority to order the

14 removal of existing water softeners in the valley.

15 But note, since that election, the number of

16 voluntary removals has peaked. We're now getting about

17 a hundred a week.

18 (Laughter)

19 MR. MAGUIN: That's what happens.. The

20 incentive drops when there's a mandate. So it's more

21 valuable to volunteer today than it will be next month.

22 We also, about the time of your TMDL, began

23 the evaluation of how we comply with the Board's order.

24 We defined two different projects that could achieve

25 compliance.
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1 One, Mr. Unger mentioned, was the installation

2 of large scale desalination to desalt the WRP effluent.

3 The other was to minimize flow to the river to

4 as small a flow as possible and waste the rest of the

5 water to the Pacific Ocean, and thus avoid the TMDL and

6 avoid the discharge of chloride to the river.

7 Both those options had tremendous negatives

8 associated with them. Let me just list some of them.

9 They either they wasted some or most of the

10 very valuable recycled water resource, something that

11 we shouldn't allow.

12 Both required substantial new quantities of

13 electricity.

14 Both created substantial new carbon

15 footprints.

16 And both diverted or would likely divert the

17 bulk of the reclaimed water from the downstream

18 agricultural users, all bad ramifications of the

19 projects identified to comply.

20 That was the origin of what became the

21 stakeholder process, a very long, very challenging

22 process involving all the interests, the water

23 interests, in the Santa Clarita Valley, the water

24 interests in Ventura County, and most importantly the

25 agricultural interests in Ventura County, your staff,
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1 and our staff.

2 The proposal before you today is the result

3 and culmination of that stakeholder process. And I'm

4 just going to give you the qualitative benefits as

5 opposed to the negatives of what would have to have

6 been done without the proposed action today.

II

7 It will result in greater, not less, flow of

1

8 water to the downstream agricultural users in Ventura'

9 County.

10 It will help reduce chloride in a very high

11 chloride groundwater basin, the Piru Basin.

12 It will reduce or help reduce saltwater

13 intrusion in the Oxnard Plain.

14 It will operate a substantially lower new

15 electrical requirement and have a very much smaller

16 carbon footprint than projects earlier described.

17 In a nutshell, I think this has been a

18 difficult process with an extremely good outcome.

19 Again, it's going to be all the components, very

20 complex and I'll let Phil who is much more

21 technically competent describe them to you.

22 But in an overview, I think we have developed

23 something very, very good. You're going to hear a lot

24 of people support it because it has a bright a lot

25 of very good ramifications.
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Thank you. And with that, I'm going to

2 introduce Mr. Phil Friess who is head of our technical

3 services department and who has been our lead in this

4 entire stakeholder process to define this project.

5 CHAIRPERSON DIAMOND: Thank you very much.

6 MR. MAGUIN: That you Madam Chair.

7 MR. FRIESS: Chair Diamond, Members of the

8 Board. Again,, my name is Phil Friess, tech services

9 department head for the Sanitation Districts.

10 I'm very happy to be here today to describe

11 the recommended Alternative Water Resources Management

12 TMDL compliance option, the MOU among the watershed

13 stakeholders, and the commitments that have been made

14 by the stakeholders should you adopt conditional

15 site-specific objectives to support implementation of

16 this Alternative Water Resources Management compliance

17 plan.

18 On this slide, very similar to the slide that

19 Sam Unger showed. On the right-hand side is the City

20 of Santa Clarita, our two water reclamation plants, the

21 discharge to the Santa Clara River, the Saugus and

22 Valencia Water Reclamation Plants, the Los

23 Angeles/Ventura County line.

24 Just over the county line is Camulos Ranch

25 which is a large agricultural operation, surface
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1 diverting agricultural operation, that includes

2 salt-sensitive agriculture, avocados and strawberries

3 among the crops that they grow.

4 Camulos Ranch overlies the east Piru Basin

5 groundwater basin, and downstream to the west is the

6 City of Fillmore.

7 The alternative water resources management

8 compliance option is a watershed-based solution that

9 incorporates five major elements.

10 The first of those elements, as Steve alluded

11 to, is to reduce the levels of chloride in the effluent

12 from the treatment plants by removing all the remaining

13 self-regenerating water softeners in the surface area

14 for the two plants. And we hope to reduce the chloride

15 level in the effluent by 25 milligrams per liter by

16 that action.

17 And in converting the current bleached-based

18 disinfection systems at the two plants to an

19 ultraviolet system, with that action, we hope to reduce

20 the chloride level another 8 milligrams per liter.

21 The second element of the AWRM option is to

22 implement a 3 million gallon per day: microfiltration

23 reverse osmosis advance treatment upgrade at the

24 Valencia Water Reclamation Plant.

25 The brine waste produced by this process would
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1 be disposed of locally, in Los Angeles County, through

2 deep well injection.

3 The desalinated recycled water produced by

4 this process would be used first to achieve water

5 quality objectives by blending with the discharge from

6 the Valencia plant by co-discharging with the tertiary

7 effluent to the Santa Clara River, also be used as a

8 first priority to protect beneficial uses.

9 When those objectives have been achieved,

10 desalinated recycled water which is left over will be

11 used to achieve and maintain the salt balance in the

12 watershed, the East Piru Groundwater Basin as the point

13 of action, and to provide a water supply benefit.

14 The third element of the AWRM program is the

15 implementation of salt management facilities in Ventura

16 County. Those consist of a large new extraction well

17 field in the East Piru Groundwater Basin and the

18 pipelines that you see in yellow and orange.

19 When the desalinated recycled water is not

20 needed for compliance with water quality objectives, it

21 will be delivered down the yellow pipeline to the

22 extraction well field where it can be blended with high

23 chloride East Piru Groundwater.

24 The blend will have a chloride concentration

25 of less than 100 milligrams per liter, and it can be
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1 discharged through the orange pipeline downstream of

2 the dry gap of the Santa Clara River.

3 This ability to extract, blend, and discharge

64

4 not only exports salt from the East Piru Basin, it also

5 creates a water supply benefit that will increase yield

6 at Freeman Diversion and, as you've heard, reduce the

7 need for groundwater pumping on the Oxnard Plain and

8 reduce seawater intrusion on the Oxnard Plain.

9 It's because of these benefits that the

10 Ventura County stakeholders, who previously opposed any

11 relaxation in water quality standards, now support the

12 conditional site-specific objectives and the AWRM plan.

13 The fourth element to AWRM the plan is to use

14 supplemental dilution water to lower levels of chloride

15 in the river, both before or after implementation of

16 the AWRM infrastructure.

17 After implementation of the AWRM

18 infrastructure, the use of supplemental dilution water

19 will allow us to meet water quality objectives when

20 State Water Project chloride levels are very high

21 without constructing large-scale desalination

22 facilities.

23 The source for this supplemental dilution

24 water is proposed to be low chloride Saugus aquifer

25 groundwater, local groundwater.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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1 The last major element of the AWRM plan is to

2 provide an alternative water supply to Camulos Ranch

3 whenever the surface water quality does not support

4 Camulos' salt-sensitive agricultural operations.

5 Again, when State Water Project water chloride

6 levels are high, the chloride levels in the river can

7 be driven to above 117 milligrams per liter. That's

8 the level that's needed to protect the avocados and

9 strawberries that Camulos grows.

10 So whenever the surface water is above 117, we

11 would provide an alternative source of water of

12 sufficient quality to fully protect that use. The

13 proposed source for that alternative water is a blend

14 of desalinated recycled water from the desalination

15 facility, Valencia Water Reclamation Plant, blended

16 with local groundwater or diverted surface water.

17 This slide contrasts the energy and water

18 resources impacts of large scale reverse osmosis and

19 AWRM planning.

20 The large scale reverse osmosis upgrades would

21 essentially double electrical consumption in Saugus and

22 Valencia Water Reclamation Plants and substantially

23 reduce flows to the river, as Steve pointed out.

24 Due to brine losses and due to projected

25 demand to that desalinated, recycled water to augment
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water supplies in Los Angeles County, it's projected

2 that the large scale RO upgrade would eventually reduce

3 flows to the river by about 71 percent.

4 And that level of discharge to the river would

5 not only adversely impact water quantity in the river

6 of Ventura County during drought conditions, it would

7 also seriously impact water quality.

8 In contrast, the AWRM option increases

9 electiical consumption to plants by only 15 percent and

10 wastes very, very little water as brine, essentially

11 maintaining current flow levels to the river.

12 This slide shows that the AWRM facilities will

13 be very effective tools with which to manage salts in

14 the Santa Clara watershed. The existing water quality

15 objective of 100 would allow a certain amount of salt

16 loading to the river. The projected annual average

17, amount above that that would be associated with AWRM

18 discharge would be 325 tons a year, so the difference

19 between a hundred and the site specific objectives

20 would result in an estimated 325 tons a year of

21 additional salt. loading.

22 But the amount of chloride that can be

23 exported by the extraction wells at East Piru is about

24 2,000 tons per year, and the amount of chloride loading

25 that can be prevented by preventing seawater intrusion
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1 is about 6,000 tons a year. So the additional salt

2 loading associated with this project is much more than

3 overcome by the salt export capability and seawater

4 intrusion prevention capability of the project.

5 On October 23rd of this year, a group of the

6 key stakeholders in the watershed executed a Memorandum

7 of Understanding to implement the Alternative Water

8 Resources Management solution.

9 The commitments are summarized in this slide.

10 As the discharger seeking site-specific objectives,

11 obviously the Santa Clarita Valley Sanitation District

12 is going to fund the AWRM elements, including source

13 control, the facility upgrades, the Ventura County salt

14 management facilities, purchase of supplemental water

15 provision of alternative water supply to Camulos Ranch.

16 In addition, we will financially incentivize

17 additional water 7.- is that my time?

18 We will financially incentivize additional

19 water recycling in the Santa Clarita area and co-fund

20 with United Water Conservation District extension of

21 that groundwater surface water interaction model out to

22 Freeman Diversion so it can be used to model impacts in

23 the Fillmore and Santa Paula areas.

24 The Santa Clarita Valley area water purveyors

25 and United Water Conservation District have agreed to,
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1 on behalf of Santa Clarita Valley. Sanitation District,

2 purchase imported water and transfer it to replace

3. Saugus aquifer groundwater that's delivered to this

4 project as supplemental dilution water.

5 They've also agreed to support site-specific

6 objectives and AWRM implementation.

7 It should be noted that United Water

8 Conservation District's mission is to manage the water

9 resources to the maximum benefit of all the

10 stakeholders in Ventura County, and they will

11 incorporate AWRM operations into their effort to carry

12 out that mission.

13 'CHAIRPERSON DIAMOND: I don't want to

14 interrupt you. I just want to know if you're coming

15 toward the close because we are trying to keep to a

16 timeline this morning so that we have enough time for

17 Board questions.

18 MR. FRIESS: Yes, ma'am. One or two minutes

19 at the most.

20 CHAIRPERSON DIAMOND: Okay. Thank you.

21 MR. FRIESS: Thank you.

22 And last, Ventura County Agricultural Water

23 Quality Coalition, which represents farming interests

24 throughout Ventura County, will agree to support the

25 SSOs and AWRM implementation.
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1 Last slide.

2 There's important works still to be done to

3 actually implement this solution.

4 During 2009, the district Will work to reach

5 agreement with the water purveyors for provision of

6 supplemental dilution water.

7 We will work with Camulos Ranch to address

8 their concerns and to reach agreement with them on

9 provision of alternative water supply to Camulos.

10 United will have to work with Camulos to reach

11 agreement on construction and operation of those

12 extraction wells.

13 We will -- also during 2009, we will extend

14 our groundwater surface water interaction model to

15 address stakeholder concerns over water levels and

16 water quality in the Piru, Fillmore, and Santa Paula

17 Basins and to identify any measures needed to control

18 and mitigate any adverse impacts.

19 2009 to 2011, pursuant to state law

20 requirements, we will develop the facilities, plans,

21 and environmental documents.

22 2011 to 2015, will be design and construction

23 of facilities, completion in May of 2015, one year

24 ahead of the current TMDL implementation schedule.

25 But in closing, we think the AWRM will improve
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1 surface water and groundwater quality, conserve water

2 and electricity, and it will protect all beneficial

3 uses. It's the only option that can increase yield at

4 Freeman and reduce seawater intrusion. We think it

5 does the best overall job, and we hope you'll adopt

6 site-specific objectives to support it.

7 And last, I'd just like to recognize the hard

8 work of your staff, their openness, their willingness

9 to consider recommending this option. They met with us

10 almost every Friday for the last 18 months, and we

11 truly appreciate their efforts.

12 CHAIRPERSON DIAMOND: Thank you. As do we.

13 I'm going to ask United Water Conservation

14 District, and you will also have 15 minutes. This is a

15 15-minute presentation, I understand.

16 DR. BACHMAN: Actually a little less than

17 that.

18 CHAIRPERSON DIAMOND: Great.

19 (Laughter)

20 MR. BACHMAN: I'm still surprised I'm standing

21 here and agreeing with anything that has happened with

22 the County Sanitation Districts.

23 As many of you who are Board Members and have

24 been here for a while know, this has been very

25 contentious for a long time; and over the last two or
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West 4th Street, Suite 200, Los Angeles, CA 90013
(213)576-6600 Fax (213)576-6660

http://vvww.waterboards.ca.gov/losangeles/

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY,

VALENCIA WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 1. Discharger Information
Discharger Santa Clarita Valley Sanitation District of Los Angeles County
Name of Facility Valencia Water Reclamation Plant

Facility Address

28185 The Old Road

Santa Clarita, CA 91355

Los Angeles County

The U.S. Environmental Protection Agency (USEPA) and the Regional Water Quality Control Board
(Regional Water Board) have classified this discharge as a major discharge.

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from
the discharge points identified below is subject to waste discharge requirements as set
forth in this Order:

Table 2. Discharge Location

Discharge
Point Effluent Description Discharge Point

Latitude
Discharge Point

Longitude Receiving Water

001
Tertiary treated

effluent
34 °, 25', 49.6" N, 118', 35',33.37" W Santa Clara River

002
Tertiary treated

effluent
34 2, 25', 48.27" N 1182, 35',31.95" W Santa Clara River

February 25, 2009
Revised: 04/07/09, 4/20/09, 5/14/09, and 6/4/09
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Table 3. Administrative Information
This Order was adopted by the Regional Water Board on: June 4, 2009
This Order shall become effective on: July 24, 2009
This Order shall expire on: May 10, 2014

The Discharger shall file a/Report of Waste Discharge in accordance with
title 23, California Code of Regulations, as application for issuance of new
waste discharge requirements no later than:

180 days prior to the Order
expiration date (Title 40, Code
of Federal Regulations, part
122.21(d))

I, Tracy J. Egoscue, Executive Officer, do hereby certify that this Order with all attachments
is a full, true, and correct copy of an Order adopted by the California Regional Water Board,
Los Angeles Region, on June 4, 2009.

Tracy goscue, Executive Officer

February 25, 2009
Revised: 04/07/09, 4/20/09, 5/14/09, and 6/4/09
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0074
NPDES NO. CA0054216Valencia Water Reclamation Plant

IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A. Effluent Limitations Discharge Points 001 and 002

1. Final Effluent Limitations Discharge- Points- 00-1 -and -002

a. The Discharger shall maintain compliance with the following effluent limitations at
Discharge Points 001 and 002 into Santa Clara River, with compliance measured
at Monitoring Locations EFF001 and EFF002, respectively, as described in the
attached Monitoring and Reporting Program:

Table 6. Effluent Limitations

Parameter Units

Effluent Limitations

Average
Monthly

Ave.
Weekly

Maximum
Daily

Instant.
Minimum

Instant.
Maximum

Biochemical Oxygen
Demand 5-day @ 20°C

mg/L 20 30 45 --. --

lbs/day1 3600 5400 8100 -- --

Total Suspended Solids
mg/L 15 40 45 --

lbs/day 1 2700 7200 8100 --

pH standard units -- -- -- 6.5 8.5

Settleable Solids ml/L 0.1 0.3

Oil and grease
mg/L 10 15 --

lbs/day1 1800 2700 --

Total Residual Chlorine mg/L 0.1 --

Total dissolved solids
(TDS)

mg/L 1,000 --

lbs/day1 180,000

Sulfate
mg/L 400 --

lbs/dayi 72,000 -- --

Boron mg/L 1.5 --

lbs/day1 270 -- -- -- --

MBAS
mg/L 0.5

lbs/day1 90 --

The mass emission rates are based on the plant design flow rate of 21.6 MGD, and are calculated as
follows: Flow(MGD) x Concentration (mg/L) x 8.34 (conversion factor) = lbs/day. During wet-weather storm
events in which the flow exceeds the design capacity, the mass discharge rate limitations shall not apply,
and concentration limitations will provide the only applicable effluent limitations.

Limitations and Discharge Requirements (Tentative Version 02/25/09, 17
Revised: 04/07/09, 04/20/09, 5/14/09, & 6/4/09)
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Santa Clarita Valley Sanitation District of Los Angeles County
Valencia Water Reclamation Plant

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

Parameter Units

Effluent Limitations

Average
Monthly

Ave.
Weekly

Maximum
Daily

Instant.
Minimum

Instant.
Maximum

Chloride mg/L -- -- 1002 -- --
Ammonia Nitrogen (NH3-N) m g/L 1.753 5.2 3 --
Nitrate + Nitrite as Nitrogen
(NO3-N + NO2 -N)

mg/L 6.8 3 --
--

Nitrite as Nitrogen (NO2-N)
mg/L 0.9 3

Nitrate as N ( NO3-N) mg/L 6.8 3
Arsenic pg/L 10 -- --

lbs/day 1.8 -- --

Mercury pg/L 0.051 -- 0.094 --
lbs/day 0.0092 0.017

Selenium pg/L 4.4 -- 7.3 -- --

lbs/day 0.79 -- 1.3 -- --
Iron pg/L 300

lbs/day 54 --
Total trihalomethanes4 pg/L 80

lbs/day 14

b. Percent Removal: The average monthly percent removal of BOD 5-day 20°C
and total suspended solids shall not be less than 85 percent.

2

3

This limitation is derived from the waste load allocation for chloride, as set forth in the Chloride TMDL for
the Upper Santa Clara Riven Resolution No 004-004, Revision of interim waste load allocations and
implementation plan for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles
Region to include a TMDL for Chloride in the Upper Santa Clara River (Resolution No. 03-008), adopted by
the Regional Water Board on May 6, 2004. This effluent limitation is superceded by the interim effluent limit
for chloride, based upon the interim waste load allocation, shown in Table 7 of this NPDES Order.
According to Resolution No. R4-2006-016, Amendment to the Water Quality Control Plan for the Los
Angeles Region through revision of the Implementation Plan for the Upper Santa Clara River Chloride
TMDL, which proposed to shorten the compliance period by two years, the WLA-based final effluent limit for
chloride shall become operative 11 years after the effective date of the Upper Santa Clara River Chloride
TMDL.

This limitation is derived from the final waste load allocation, as set forth in Resolution No. 03-011,
Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for Nitrogen
Compounds in the Santa Clara River, adopted by the Regional Water Board on August 7, 2003. The TMDL
Implementation section specifies that the Waste Load Allocation shall become operative after the
completion of additional treatment or modifications to achieve WLAs by POTWs, in as short a period of time
as possible, but no later than eight years after the effective date of the TMDL (before March 23, 2012). At
the Regional Water Board's discretion, interim limits based upon the interim waste load allocations, were
allowed for a period not to exceed five years from the effective date of the TMDL. Since the Valencia WRP
has completed its nitrification/denitrification upgrades, this effluent limitation is in effect.

Total trihalomethanes is the sum of concentrations of the trihalomethane compounds:
bromodichloromethane, bromoform, chloroform, and dibromochloromethane. This limit is based on the
Basin Plan WOO incorporation of MCLs by reference.

Limitations and Discharge Requirements (Tentative Version 02/25/09, 18
Revised: 04/07/09, 04/20/09, 5/14/09, & 6/4/09)
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0074
Valencia Water Reclamation Plant NPDES NO. CA0054216

c. The temperature of wastes discharged shall not exceed 86°F except as a result
of external ambient temperature.

d. The radioactivity of the wastes discharged shall not exceed the limits specified in
Title 22, Chapter 15, Article 5, Section 64443, of the California Code of
Regulations (CCR), or subsequent revisions.

e. The wastes discharged to water courses shall at all times be adequately
disinfected. For the purpose of this requirement, the wastes shall be considered
adequately disinfected if: 1) the median number of total coliform bacteria
measured in the disinfected effluent does not exceed an MPN or CFU of 2.2 per
100 milliliters utilizing the bacteriological results of the last seven days for which
analyses have been completed; 2) the number of total coliform organisms does
not exceed an MPN or CFU of 23 per 100 milliliters in more than one sample in
any 30-day period; and, 3) no sample exceeds 240 MPN or CFU of total coliform
bacteria per 100 milliliters. Samples shall be collected at a time when
wastewater flow and characteristics are most demanding on treatment facilities
and the disinfection processes.

f. For the protection of the water contact recreation beneficial use, the wastes
discharged to water courses shall have received adequate treatment, so that the
turbidity of the treated wastewater does not exceed: (a) an average of 2
Nephelometric turbidity units (NTUs) within a 24 hour period; (b) 5 NTUs more
than 5 percent of the time (72 minutes) during any 24 hour period; and (c) 10
NTUs at any time.

g. To protect underlying ground water basins, pollutants shall not be present in the
wastes discharged at concentrations that pose a threat to ground water quality.

h. Acute Toxicity Limitation and Effluent Requirements:

i. The acute toxicity of the effluent shall be such that:

(a) The average survival in the undiluted effluent for any three (3) consecutive
96-hour static renewal bioassay tests shall be at least 90%, and

(b) No single test produces less than 70% survival.

ii. If either of the above requirements (h)(i)(a) or (h)(i)(b) is not met, the
Discharger shall conduct six additional tests over a twelve-week period. The
Discharger shall ensure that they receive results of a failing acute toxicity test
within 24 hours of the completion of the test and the additional tests shall
begin within 5 business days of the receipt of the result. If the additional tests
indicate compliance with acute toxicity limitation, the Discharger may resume
testing at the regular frequency as specified in the monitoring and reporting
program. However, if the results of any two of the six accelerated tests are
less than 90% survival, then the Discharger shall begin a Toxicity

Limitations and Discharge Requirements (Tentative Version 02/25/09, 19
Revised: 04/07/09, 04/20/09, 5/14/09, & 6/4/09)
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0074
Valencia Water Reclamation Plant NPDES NO. CA0054216

Identification Evaluation (TIE). The TIE shall include all.reasonable steps to
identify the sources of toxicity. Once the sources are identified, the
Discharger shall take all reasonable steps to reduce toxicity to meet the limits.

iii. If the initial test and any of the additional six acute toxicity bioassay tests
result in less than 70 c/o survival, the Discharger shall immediately implement
the Initial Investigation Toxicity Reduction Evaluation (TRE) Workplan
described later in this section.

iv. The Discharger shall conduct acute toxicity monitoring as specified in
Attachment E Monitoring and Reporting Program (MRP).

Chronic Toxicity Trigger and Requirements:

I. The chronic toxicity of the effluent shall be expressed and reported in toxic
units, where:

TU =
NOEC

100

The. No Observable Effect Concentration (NOEC) is expressed as the
maximum percent effluent concentration that causes no observable effect on
test organisms, as determined by the results of a critical life stage toxicity test.

ii. There shall be no chronic toxicity in the effluent discharge.

iii. If the chronic toxicity of the effluent exceeds the 1.0 TUc monthly median
trigger, the Discharger shall immediately implement accelerated chronic
toxicity testing according to Attachment E MRP, Section V.B.3. If any three
out of the initial test and the six accelerated test results exceed 1.0 TUc, the
Discharger shall initiate a TIE and implement the Initial Investigation TRE
Workplan, as specified in Attachment E MRP, Sections V.D and V.E.

iv. The Discharger shall conduct chronic toxicity monitoring as specified in
Attachment E MRP.

2. Interim Effluent Limitations

a. Consistent with the Santa Clara River Watershed Chloride TMDL, during the
period beginning July 24, 2009 (permit effective date) and ending on May 10,
20145 (permit expiration date), the Discharger shall maintain compliance with the

Should this NPDES permit be administratively extended, beyond the May 10, 2014 expiration date, then the
chloride compliance date shall also be administratively extended, but not beyond the compliance date
established in the Upper Santa' Clara River Chloride TMDL.

Limitations and Discharge Requirements (Tentative Version 02/25/09, 20
Revised: 04/07/09, 04/20/09, 5/14/09, & 6/4/09)
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0074
Valencia Water Reclamation Plant NPDES NO. CA0054216

following interim effluent limitation in Table 7 of this NPDES Order, at Discharge
Points 001 and 002 compliance measured at Monitoring Location EFF-001 and
EFF-002, as described in the attached MRP. This interim effluent limitation shall
apply in lieu of the corresponding final effluent limitations, until the final effluent
limitation becomes operative as delineated in Footnote 2 of Table 6, for the same
parameter during the time period indicated En-this provision.

Table 7. Interim Effluent Limitations

Parameter Units
Effluent Limitations

Average
Monthly

Maximum
Daily

Instantaneous
Minimum

Instantaneous
Maximum

Chloride mg/L 6

B. Land Discharge Specifications

[Not Applicable.]

Table 8. Land Discharge Specifications

Parameter Units
Discharge Specifications

Average
Monthly

Maximum
Daily

Average
Annual

N/A

C. Reclamation Specifications

Water Reclamation Requirements for Irrigation & Industrial Use. The discharger
currently recycles treated effluent and plans on increasing the amount of water it
recycles. The production, distribution, and reuse of recycled water for direct, non-
potable applications are presently regulated under Water Reclamation Requirements
(WRR) Order No. 87-48, adopted by this Regional Water Board on April 27, 1987.

Table 9. Reclamation Discharge Specifications

Parameter Units
Discharge Specifications

Average
Monthly

Maximum
Daily

Average
Annual

N/A

6 The chloride interim limit is equal to the sum of the State Water Project treated water supply chloride
concentration plus 134 mg/L, expressed as a 12-month rolling average, not to exceed a daily maximum of
230 mg/L.

Limitations and Discharge Requirements (Tentative Version 02/25/09, 21

Revised: 04/07/09, 04/20/09, 5/14/09, & 6/4/09)
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Santa Clarita Valley Sanitation District of Los Angeles County

Valencia Water Reclamation Plant

Attachment K
TMDL-Related Tasks

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

Task
No.'

Implementation Action and Required Submission from the Upper Santa Clara River
Chloride TMDL (Resolution No. R4-2008-012)

Completion Date2

113 Trend monitoring: The SCVSD will submit a monitoring plan to conduct chloride, TDS, and
sulfate trend monitoring to ensure that the goal of chloride export in the watershed is being
achieved, water quality objectives are being met, and downstream groundwater and surface

water quality is not degraded due to implementation of compliance measures. The SCVSD
monitoring plan shall include plans to monitor chloride, TDS, and sulfate in groundwater and
identify representative wells to be approved by the Regional Board Executive Officer, in the
following locations: (a) Shallow alluvium layer in east Piru Basin, (b) San Pedro Formation in

east Piru Basin, and (c) groundwater basins under Reaches 5 and 6, which shall be equivalent

or greater than existing groundwater monitoring required by NPDES permits for Saugus and
Valencia WRPs. The monitoring plan shall also include a plan for chloride, TDS, and sulfate
trend monitoring for surface water for Reaches 4B, 5 and 6. The monitoring plan shall include
plans to monitor chloride, TDS, and sulfate at a minimum of once per quarter for groundwater

and at a minimum of once per month for surface water. The plan should propose a monitoring
schedule that extends beyond the completion date of this TMDL to evaluate impacts of
compliance measures to downstream groundwater and surface water quality. This TMDL shall
be reconsidered if chloride, TDS, and sulfate trend monitoring indicates degradation of
groundwater or surface water due to implementation of compliance measures.

4 years after
Effective Date of
TMDL
(05/04/2009)

12 3 Trend monitoring: The Reach 4A Permittee will submit a monitoring plan to conduct chloride,
TDS, and sulfate trend monitoring to ensure that the goal of chloride export in the watershed is

Submitted with permit
application

The annual report shall include a statement verifying which of the applicable TMDL tasks, included in Attachment K, have been completed.

The dates may be modified by the Regional Board for just cause.

This Task was not included in Resolution No. 2006-016. The task was added when Resolution No. R4-2008-012 was adopted by the Regional Board on

December 11, 2008. If Resolution No. R4-2008-012 does not go into effect, then the Discharger does not have to complete this task.

K-1
2/25/09

Revised: 04/07/09 & 4/20/09
Adopted: 06/04/09
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Santa Clasite Valley Sanitation District of Los Angeles County
Valencie Water Rec lunation Plant ORDER NO R4-2009-0074

NPDES NO. CA0054216

Task
No.1

Implementation Action and Required Submission from the Upper Santa Clara River
Chloride TMDL (Resolution No. R4-2008-012)

Completion Date2

being achieved, water quality objectives are being met, and downstream groundwater and
surface water quality is not degraded due to implementation of compliance, measures. The
Reach 4A permittee monitoring plan shall include plans to monitor chloride, TDS, and sulfate in
groundwater and identify representative wells to be approved by the Regional Board Executive
Officer in the following locations (a) Fillmore Basin, and (b) Santa Paula Basin. The monitoring
plan shall also include a plan for chloride, TDS, and sulfate trend monitoring for surface water
for Reaches 3 anc1.4A. The monitoring plan should include plans to monitor chloride, TDS, and
sulfate at a minimum of once per quarter for groundwater and at a minimum of once per month
for surface water. The plan should propose a monitoring schedule that shall extend beyond the
completion date of this TMDL to evaluate impacts of compliance measures to downstream
groundwater and surface water quality. This TMDL shall be reconsidered if chloride, TDS, and
sulfate trend monitoring indicates degradation of groundwater or surface water due to
implementation of compliance measures.

13 3 Begin monitoring per approved SVCSD monitoring plan completed in Task 11.
.

One year after
Executive Officer
approval of Task 11
monitoring plan for
SCVSD

14 3 Begin monitoring per approved Reach 4A Permittee monitoring plan. One year after
Executive Officer
approval of Task 12
monitoring plan for
Reach 4A Permittee

15 a) Implementation of Compliance Measures, Planning: The SCVSD shall submit a report of
planning activities which include but are not limited to: (1) identifying lead state/federal
agencies; (2) administering a competitive bid process for the selection of EIR /EIS and
Engineering Consultants; (3) Development of Preliminary Planning and. Feasibility Analyses; (4)
Submittal of Project Notice of Preparation/Notice of Intent (5) Preparation of Draft Wastewater

5 years after
Effective Date of
TMDL
(05/04/2010)
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Santa Clarita Valley Sanitation District of Los Angeles County
Valencia Water Reclamation Plant

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

Task
No.'

Implementation Action and Required Submission from the Upper Santa Clara River
Chloride TMDL (Resolution No. R4-2008-012)

Completion Date2

Facilities Plan and Programmatic EIR; (6) Administration of Public Review and Comment
Periods; (7) Development of Final Wastewater Facilities Plan and Programmatic EIR and
incorporation and response to comments; (8) Administration of final public review and
certification process; and (9) Filing a Notice of Determination and Record of Decision

15 b) Implementation of Compliance Measures, Planning: The SCVSD shall provide a schedule of
related tasks and subtasks related to Task 15a), and provide semi-annual progress reports on
progress of planning activities, thereafter, until completion of Final Wastewater Facilities Plan
and Programmatic EIR.

5 years after
Effective Date of
TMDL
(05/04/2010)

16 The Regional Board staff will re-evaluate the schedule to implement control measures needed
to meet final conditional WLAs adopted pursuant to Task 10 d) and the schedule for Task 17.
The Regional Board, at a public meeting will consider extending the completion date of Task 17
and reconsider the schedule to implement control measures to meet final conditional WLAs
adopted pursuant to Task 10 d). The SCVSD will provide the justification for the need for an
extension to the Regional Board Executive Officer at least 6 months in advance of the deadline
for this task.

6 years after
Effective Date of
TMDL
(05/04/2011)

17 a) Implementation of Compliance Measures, Complete Environmental Impact Report: The SCVSD
shall complete a Wastewater Facilities Plan and Programmatic Environmental Impact Report for
facilities to comply with final effluent permit limits for chloride.

6 years after
Effective Date of
TMDL
(05/04/2011)

17 b) Implementation of Compliance Measures, Engineering Design: The SCVSD will begin the
engineering design of the recommended project wastewater facilities

6 years after
Effective Date of
TMDL
(05/04/2011)

17 c) Implementation of Compliance Measures, Engineering Design: The SCVSD will provide a
design schedule of related tasks and sub-tasks, and provide semi-annual progress reports on
progress of design activities, thereafter, until completion of Final Design. In addition the
SCVSD will provide a construction schedule of related tasks and sub-tasks, and provide semi-
annual progress reports on progress of construction activities, thereafter, until completion of

7 years after
Effective Date of
TMDL
(05/04/2012)

K-3
2/25/09
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Santa Clarita Valley Sanitation District of Los Angeles County
Valencia Water Reclamation Plant

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

Task
No.1

Implementation Action and Required Submission from the Upper Santa Clara River
Chloride TMDL (Resolution No. R4-2008-012)

Completion Date2

recommended project wastewater facilities.

17 d) 4 Implementation of Compliance Measures, Construction: The SCVSD shall have applied and
received all appropriate permits and have completed construction of the recommended project
wastewater facilities.

9.5 years after
Effective Date of
TMDL
(11/04/2014)

17 e) 3 Implementation of Compliance Measures, Start-Up: The SCVSD shall have completed start-up,
testing and certification of the recommended project wastewater facilities.

10 years after
Effective Date of
TMDL
(05/04/2015)

18 3 The Regional Board Executive Officer may consider conditional SSOs for TDS and sulfate for
Reaches 4B, 5, and 6 based on results of groundwater-surface water interaction studies on
accumulation of TDS and sulfate in groundwater, potential impacts to beneficial uses, and an
anti-degradation analysis.

7 years after
Effective Date of
TMDL
(05/04/2012)

19 3 The Regional Board staff will re-evaluate the schedule to implement control measures needed
to meet final conditional WLAs adopted pursuant to Task 10 d) and the schedule for Task 17.
The Regional Board, at a public meeting will consider extending the completion of Task 17 and
reconsider the schedule to implement control measures to meet final conditional VVLAs adopted
for chloride pursuant to Task 10 d). The SCVSD will provide the justification for the need for an
extension to the Regional Board Executive Officer at least 6 months in advance of the deadline
for this task. The Regional Board will also consider conditional SSOs and final conditional
WLAs for TDS and sulfate based on results of Task 18.

9.5 years after
Effective Date of
TMDL
(11/04/2014)

20 5 The interim WLAs for chloride shall remain in effect for no more than 10 years after the effective
date of the TMDL. Conditional SSO for chloride in the USCR shall be achieved. Final

10 years after
Effective Date of

This Task was similar to Task 13d in Resolution No. 2006.016. However, it was modified when Resolution No. R4-2008-012 was adopted by the
Regional Board on December 11, 2008. If Resolution No. R4-2008-012 does not, go into effect, the Discharger would have to complete Task 13d of
Resolution No. 2006-016, instead of Task 17d of Resolution No. R4-2008-012.
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Santa Clarita Valley Sanitation District of Los Angeles County
Valencia Water Reclamation Plant

ORDER NO. R4-2009-0074
NPDES NO. CA0054216

Task
No.'

Implementation Action and Required Submission from the Upper Santa Clara River
Chloride TMDL (Resolution No. R4-2008-012)

Completion Date2

conditional WLAs for chloride in Reaches 4B, 5, and 6 shall apply by May 5, 2015. The
Regional Board may consider extending the completion date of this task as necessary to
account for events beyond the control of the SCVSD.

TMDL
(05/04/2015)

21 3 The interim WLAs for TDS and sulfate contained in this BPA (Resolution No. R4-2008-012)
shall be implemented no sooner than the effective date of this BPA, and shall remain in effect
until May 4, 2015. Final WLAs shall apply by May 5, 2015 unless conditional SSOs and final
conditional WLAs for TDS and sulfate are adopted as described in Task 19.

10 years after
Effective Date of
TMDL
(05/04/2015)

5 This Task was similar to Task 14 in Resolution No. 2006-016. However, it was modified When Resolution No. R4-2008-012 was adopted by the Regional

Board on December 11, 2008. If Resolution No. R4-2008-012 does not go into effect, the Discharger would have to complete Task 14 of Resolution No.

2006-016, instead of Task 20 of Resolution No. R4-2008-012.
K-5
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West 4th Street, Suite 200, Los Angeles, CA 90013
(213)576-6600 Fax (213)576-6660

http://wvvw.waterboards.ca.gov/losangeles/

ORDER NO. R4-2009-0075
NPDES NO, CA0054313

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY,

SAUGUS WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 1. Discharger Information
Discharger Santa Clarita Valley Sanitation. District of Los Angeles County

Name of Facility Saugus Water Reclamation Plant

Facility Address

26200 Springbrook Avenue

Santa Clarita, CA 91350

Los Angeles County

The U.S. Environmental Protection Agency (USEPA) and. the Regional Water Quality Control Board have
classified this discharge as a major discharge,

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from
the discharge point identified below is subject to waste discharge requirements as set forth
in this Order:

Table 2. Discharge Location

Discharge
Point

Effluent Description
Discharge Point

Latitude
Discharge Point

Longitude
Receiving Water

001.
Tertiary treated

effluent
34°25'23" N -118°32'24" W Santa Clara River

Table 3. Administrative Information
This Order was adopted by the Regional Water Quality Control Board on: June 4, 2009

This Order shall become effective on: July 24, 2009

This Order shall expire on: May 10, 2014

The Discharger shall file a Report of Waste Discharge in accordance with
title 23, California Code of Regulations, as application for issuance of new
waste discharge requirements no later than:

180 days prior to the Order
expiration date (Title 40, Code
of Federal Regulations, part
122.21(d))

Adopted: June 4, 2009
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I, Tracy J. Egoscue, Executive Officer, do hereby certify that this Order with all attachments
is a full, true, and correct copy of an Order adopted by the California Regional Water
Quality Control Board, Los Angeles Region, on. June 4, 2009.

4.sey, bvecA'? 20
Tracy J. Egoscue, Executive Officer

Adopted: June 4, 2009
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0075

Saugus Water Reclamation Plant

IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A. Effluent Limitations Discharge Point 001

1. Final Effluent Limitations Discharge Point 001

NPDES NO. CA0054313

a. The Discharger shall maintain compliance with the following effluent limitations at
Discharge Point 001 into Santa Clara River, with compliance measured at
Monitoring Location EFF001, as described in the attached Monitoring and
Reporting Program:

Table 6. Effluent Limitations

Parameter Units

Effluent Limitations

Average
Monthly

Ave.
Weekly

Maximum
Daily

Instant.
Minimum.

Instant.
Maximum

Biochemical Oxygen
Demand 5-day @ 20°C

mg/L 20 30 45 -- --

lbs/dayl 1080 1630 2440 --

Total Suspended Solids
mg/L 15 40 45

lbs/day 1 810 2170 2440 -- --

pH standard units -- -- -- 6.5 8.5

Settleable Solids ml/L 0.1 -- 0.3 --

Oil and grease
mg/L 10 -- 15

lbs/dayl 540 810 -- --

Total Residual Chlorine mg/L -- 0.1 -- --

Total dissolved solids
(TDS)

mg/L 1,000 -- -- -- --

lbs/dayl 54,210 -- --

Sulfate
mg/L 300 -- -- --

lbs/dayl 16,260 -- -- -- --

Chloride mg/L -- -- 1002 --

The mass emission rates are based on the plant design flow rate of 6.5 MGD, and are calculated as follows:
Flow(MGD) x Concentration (mg/L) x 8.34 (conversion factor) = lbs/day. During wet-weather storm events

in which the flow exceeds the design capacity, the mass discharge rate limitations shall not apply, and
concentration limitations will provide the only applicable effluent limitations.

2 This limitation is derived from the waste load allocation for chloride, as set forth in the Chloride TMDL for
the Upper Santa Clara River, Resolution No. 004-004, Revision of interim waste load allocations and
implementation plan for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles
Region to include a TMDL for Chloride in the Upper Santa Clara River (Resolution No. 03-008), adopted by
the Regional Board on May 6, 2004. This effluent limitation is superseded by the interim effluent limit for
chloride, based upon the interim waste load allocation, shown in Table 7 of this NPDES Order. According
to Resolution No. R4-2006-016, Amendment to the Water Quality Control Plan for the Los Angeles Region
through revision of the Implementation Plan for the Upper Santa Clara River Chloride TMDL, which
proposed to shorten the compliance period by two years, the WLA-based final effluent limit for chloride shall
become operative 11 years after the effective date of the Upper Santa Clara River Chloride TMDL.

Limitations and Discharge Requirements (Adopted Version: June 4, 2009) 16
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Santa Clarita Valley Sanitation District of Los Angeles County
Saugus Water Reclamation Plant

ORDER NO. R4-2009-0075
NPDES NO. CA0054313

Parameter Units
Effluent Limitations

Average
Monthly

Ave.
Weekly

Maximum
Daily

Instant.
Minimum

Instant.
Maximum

Boron mg/L. 1.5 --
lbs/dayl 81.3 -- -- --

MBAS
mg/L 0.5 --

lbsklay1 27.1 -- -
Ammonia Nitrogen (NH3-N)

mg/L 2.03
5.6 3 --

lbs/dayl

Nitrate + Nitrite as Nitrogen
(NO3-N + NO2-N)

mg/L 7.1 3 --
lbs/dayl -- --

Nitrite as Nitrogen (NO2-N) mg/L 0.9 3

lbs/dayl -- -- -- --

Nitrate as N ( NO3-N)
mg/L 7.13 -- -- --

lbs/day' -- -- --
Antimony pg/L 6 _

lbs/dayl 0.33
Cadmium pg/L 5 --

lbs/dayl 0.27
Cyanide pg/L 3.9 9.4

lbs/dayl 0.21 0.51
Iron pg/L 300 -- --

lbs/day" 16.26 -- --
Perchlorate pg/L

lbs/dayl 0.33 --
Total Trihalomethanes4 pg/L 80 --

lbs/dayl 4.34

b. Percent Removal: The average monthly percent removal of BOD 5-day 20°C
and total suspended solids shall not be less than 85' percent.

c. The temperature of wastes discharged shall not exceed 86°F except as a result
of external ambient temperature.

3
This limitation is derived from the final waste load allocation, as set forth in Resolution No. 03-011,
Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for Nitrogen
Compounds in the Santa Clara River, adopted by the Regional Board on August 7, 2003. The TMDL
Implementation section specifies that the Waste Load Allocation shall become operative after the
completion of additional treatment or modifications to achieve WLAs by POTWs, in as short a period of time
as possible, but no later than eight years after the effective date of the TMDL (before March 23, 2012). At
the Regional Board's discretion, interim limits based upon the interim waste load allocations, were allowed
for a period not to exceed five years from the effective date of the TMDL. Since Saugus WRP has
completed its nitrification/denitrification upgrades, this effluent limitation is in effect.
Total trihalomethanes is the sum of concentrations of the trihalomethane compounds:
bromodichloromethane, bromoform, chloroform, and dibromochioromethane. This limit is based on the
Basin Plan WOO incorporation of MCLs by reference.

Limitations and Discharge Requirements (Adopted Version: June 4, 2009) 17
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Santa Clarita Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0075

Saugus Water Reclamation Plant
NPDES NO. CA0054313

d. The radioactivity of the wastes discharged shall not exceed the limits specified in

Title 22, Chapter 15, Article 5, Section 64443, of the California Code of
Regulations (CCR), or subsequent revisions.

e. The wastes discharged to water courses shall at all times be adequately

disinfected. For the purpose of this requirement, the wastes shall be considered

adequately disinfected if: 1) the median number of total coliform bacteria

measured in the disinfected effluent does not exceed an MPN or CFU of 2.2 per

100 milliliters utilizing the bacteriological results of the last seven days for which

analyses have been completed; 2) the number of total coliform bacteria does not
exceed an MPN or CFU of 23 per 100 milliliters in more than one sample in any

30-day period; and 3) no sample exceeds 240 MPN or CFU of total coliform

bacteria per 100 milliters. Samples shall be collected at a time when wastewater

flow and characteristics are most demanding on treatment facilities and the

disinfection processes.

f. For the protection of the water contact recreation beneficial use, the wastes

discharged to water courses shall have received adequate treatment, so that the

turbidity of the treated wastewater does not exceed: (a) an average of 2
Nephelometric turbidity units (NTUs) within a 24 hour period; (b) 5 NTUs more

than 5 percent of the time (72 minutes) during any 24 hour period; and (c) 10

NTUs at any time.

To protect underlying ground water basins, pollutants shall not be present in the

wastes discharged at concentrations that pose a threat to ground water quality.g.

h. Acute Toxicity Limitation and Effluent Requirements:

i. The acute toxicity of the effluent shall be such that:

(a) The average survival in the undiluted effluent for any three (3) consecutive
96-hour static renewal bioassay tests shall be at least 90%, and

(b) No single test produces less than 70% survival.

ii. If either of the above requirements (h)(i)(a) or (h)(i)(b) is not met, the
Discharger shall conduct six additional tests over a twelve-week period. The

Discharger shall ensure that they receive results of a failing acute toxicity test

within 24 hours of the coMpletion of the test and the additional tests shall
begin within 5 business days of the receipt of the result. If the additional tests

indicate compliance with acute toxicity limitation, the Discharger may resume

testing at the regular frequency as specified in the monitoring and reporting
program. However, if the results of any two of the six accelerated tests are

less than 90% survival, then the Discharger shall begin a Toxicity
Identification Evaluation (TIE). The TIE shall include all reasonable steps to

identify the sources of toxicity. Once the sources are identified, the
Discharger shall take all reasonable steps to redike toxicity to meet the limits.

Limitations and Discharge Requirements (Adopted Version: June 4, 2009) 18
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Santa Clete Valley Sanitation District of Los Angeles County ORDER NO. R4-2009-0075Saugus Water Reclamation Plant
NPDES NO. CA0054313

iii. If the initial test and any of the additional six acute toxicity bioassay tests
result in less than 70 % survival, the Discharger shall immediately implement
the initial Investigation Toxicity Reduction Evaluation (TRE) Workplan
described later in this section.

iv. The Discharger shall conduct acute toxicity monitoring as specified in
Attachment E Monitoring and Reporting Program (MRP).

. Chronic Toxicity Trigger and Requirements:

i. The chronic toxicity of the effluent shall be expressed and reported in toxic
units, where:

.10027 =
NOEC

The No Observable Effect Concentration (NOEC) is expressed as the
maximum percent effluent concentration that causes no observable effect on
test organisms, as determined by the results of a critical life stage toxicity test.

ii. There shall be no chronic toxicity in the effluent discharge.

iii. If the chronic toxicity of the effluent exceeds the 1.0 TUc monthly median
trigger, the Discharger shall immediately implement accelerated chronic
toxicity testing according to Attachment E MRP, Section V.B.3. If any three
out of the initial test and the six accelerated test results exceed 1.0 TUc, the
Discharger shall initiate a TIE and implement the Initial Investigation TRE
Workplan, as specified in Attachment E MRP, Sections V.D and V.E.

iv. The Discharger shall conduct chronic toxicity monitoring as specified in
Attachment E MRP.

2. Interim Effluent Limitations

a. Consistent with the Santa Clara River Watershed. Chloride TMDL, during the
period beginning July 24, 2009 (permit effective date) and ending on May 10,
20145 (permit expiration date), the Discharger shall maintain compliance with the
following interim effluent limitations in Table 7 of this NPDES Order, at Discharge
Point 001 compliance measured at Monitoring Location EFF-001, as described in
the attached MRP. This interim effluent limitation shall apply in lieu of the
corresponding final effluent limitations, until the final effluent limitation becomes
operative as' delineated in Footnote 2 of Table 6, for the' same parameter during
the time period indicated in this provision.

Should this NPDES permit be administratively extended, beyond the May 10, 2014 expiration date, then the
chloride compliance date shall also be administratively extended, but not beyond the compliance date
established in the Upper Santa Clara River Chloride TMDL.

Limitations and Discharge Requirements (Adopted Version: June 4, 2009) 19
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Santa Clarita Valley Sanitation District of Los Angeles County
Saugus Water Reclamation Plant

Table 7. Interim Effluent Limitations

ORDER NO. R4-2009-0075
NPDES NO. CA0054313

Parameter Units
Effluent Limitations

Average
Monthly

Maximum Instantaneous Instantaneous
Daily- Minimum Maximum--

Chloride mg/L 6 230 -- --

B. Land Discharge Specifications

[Not Applicable.]

Table 8. Land Discharge Specifications

Parameter Units
Discharge Specifications

Average
Monthly

Maximum
Daily

Average
Annual

N/A

C. Reclamation Specifications

Water Reclamation Requirements for Irrigation & Industrial Use. The treated
effluent is also regulated under. Water Reclamation Requirements (WRR) Order No. 87-
49, adopted by this Regional Water Board on April 27, 1987. Currently, there is no
offsite, direct reuse of the final treated effluent.

Table 9. Reclamation Discharge Specifications

Parameter Units
Discharge Specifications

Average
Monthly

Maximum
Daily

Average
Annual

N/A -- --

6 The chloride interim limit is equal to the sum of the State Water Project treated water supply chloride
concentration plus 114 mg/L, expressed as a 12-month rolling average, not to exceed a daily maximum of
230 mg/L.

Limitations and Discharge Requirements (Adopted Version: June 4, 2009) .20
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 b
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R
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S
anta C

larita V
alley S

anitation D
istrict of Los A

ngeles
C

ounty.
S

augus W
ater R

eclam
ation P

lant
O

R
D

E
R

 N
O

. R
4-2009-0075

N
P

D
E

S
 N

O
. C

A
0054313

T
ask

N
o.1

Im
plem

entation A
ction and R

equired S
ubm

ission from
 the U

pper S
anta C

lara R
iver

C
hloride T

M
D

L (R
esolution N

o. R
4-2008-012)

C
om

pletion D
ate2

surface w
ater quality is not degraded due to im

plem
entation of com

pliance m
easures. T

he
R

each 4A
 perm

ittee m
onitoring plan shall include plans to m

onitor chloride, T
D

S
, and sulfate in

groundw
ater and identify representative w

ells to be approved by the R
egional B

oard E
xecutive

O
fficer in the follow

ing locations (a) F
illm

ore B
asin, and (b) S

anta P
aula B

asin. T
he m

onitoring
plan shall also include a plan for chloride, T

D
S

, and sulfate trend m
onitoring for surface w

ater
for R

eaches 3 and" 4A
. T

he m
onitoring plan should include plans to m

onitor chloride, T
D

S
, and

sulfate at a m
inim

um
 of once per quarter for groundw

ater and at a m
inim

um
 of once per m

onth
for surface w

ater. T
he plan should propose a m

onitoring schedule that shall extend beyond the
com

pletion date of this T
M

D
L to evaluate im

pacts of com
pliance m

easures to dow
nstream

groundw
ater and surface w

ater quality. T
his T

M
D

L shall be reconsidered if chloride, T
D

S
, and

sulfate trend m
onitoring indicates degradation of groundw

ater or surface w
ater due to

im
plem

entation of com
pliance m

easures.

13 3
B

egin m
onitoring per approved S

V
C

S
D

 m
onitoring plan com

pleted in T
ask 11.

O
ne year after

E
xecutive O

fficer
approval of T

ask 11
m

onitoring plan for
S

C
V

S
D

14 3
B

egin m
onitoring per approved R

each 4A
 P

erm
ittee m

onitoring plan.
O

ne year after
E

xecutive O
fficer

approval of T
ask 12

m
onitoring plan for

R
each 4A

 P
erm

ittee

15 a)
Im

plem
entation of C

om
pliance M

easures, P
lanning: T

he S
C

V
S

D
 shall subm

it a report of
planning activities w

hich include but are not lim
ited to: (1) identifying lead state/federal

agencies; (2) adm
inistering a com

petitive bid process for the selection of E
IR

/E
IS

 and
E

ngineering C
onsultants; (3) D

evelopm
ent of P

relim
inary P

lanning and F
easibility A

nalyses; (4)
S

ubm
ittal of P

roject N
otice of P

reparation/N
otice of Intent; (5) P

reparation of D
raft W

astew
ater

F
acilities P

lan and P
rogram

m
atic E

IR
; (6) A

dm
inistration of P

ublic R
eview

 and C
om

m
ent

P
eriods; (7) D

evelopm
ent of F

inal W
astew

ater F
acilities P

lan and P
rogram

m
atic E

IR
 and

5 years after
E

ffective D
ate of

T
M

D
L

(05/04/2010)
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S
anta C

larita V
alley S

anitation D
istrict of Los A

ngeles C
ounty

S
augus W

ater R
eclam

ation P
lant

O
R

D
E

R
 N

O
. R

4-2009-0075
N

P
D

E
S

 N
O

. C
A

0054313

T
ask

N
o.1

Im
plem

entation A
ction and R

equired S
ubm

ission from
 the U

pper S
anta C

lara R
iver

C
hloride T

M
D

L (R
esolution N

o. R
4-2008-012)

C
om

pletion D
ate2

17 d)4
Im

plem
entation of C

om
pliance M

easures, C
onstruction: T

he S
C

V
S

D
 shall have applied and

received all appropriate perm
its and have com

pleted construction ofthe recom
m

ended project
w

astew
ater facilities.

9.5 years after
E

ffective D
ate of

T
M

D
L

(11/04/2014)
17 e) 3

Im
plem

entation of C
om

pliance M
easures, S

tart-U
p: T

he S
C

V
S

D
 shall have com

pleted start-up,
testing and certification of the recom

m
ended project w

astew
ater facilities.

10 years after
E

ffective D
ate of

T
M

D
L

(05/04/2015)
18 3

T
he R

egional B
oard E

xecutive O
fficer m

ay consider conditional S
S

O
s for T

D
S

 and sulfate for
R

eaches 4B
, 5, and 6 based on results of groundw

ater-surface w
ater interaction studies on

accum
ulation of T

D
S

 and sulfate in groundw
ater, potential im

pacts to beneficial uses, and an
anti-degradation analysis.

7 years after
E

ffective D
ate of

T
M

D
L

(05/04/2012)

19 3
T

he R
egional B

oard staff w
ill re-evaluate the schedule to im

plem
ent control m

easures needed
to m

eet final conditional W
LA

s adopted pursuant to T
ask 10 d) and the schedule for T

ask 17.
T

he R
egional B

oard, at a public m
eeting w

ill consider extending the com
pletion of T

ask 17 and
reconsider the schedule to im

plem
ent control m

easures to m
eet final conditional W

LA
s adopted

for chloride pursuant to T
ask 10 d). T

he S
C

V
S

D
 w

ill provide the justification for the need for an
extension to the R

egional B
oard E

xecutive O
fficer at least 6 m

onths in advance of the deadline
for this task. T

he R
egional B

oard w
ill also consider conditional S

S
O

s and final conditional
W

LA
s for T

D
S

 and sulfate based on results of T
ask 18.

9.5 years after
E

ffective D
ate of

T
M

D
L

(11/04/2014)

20 45
T

he interim
 W

LA
s for chloride shall rem

ain in effect for no m
ore than 10 years after the effective

date of the T
M

D
L. C

onditional S
S

O
 for chloride in the U

S
C

R
 shall be achieved. F

inal
conditional W

LA
s for chloride in R

eaches 4B
, 5, and 6 shall apply by M

ay 5, 2015. T
he

R
egional B

oard m
ay consider extending the com

pletion date of this task as necessary to
account for events beyond the control of the S

C
V

S
D

.

10 years after
E

ffective D
ate of

T
M

D
L

(05/04/2015)

4
T

his T
ask w

as sim
ilar to T

ask 13d in R
esolution N

o. 2006-016. H
ow

ever, it w
as m

odified w
hen R

esolution N
o. R

4-2008-012 w
as adopted by the

R
egional B

oard on D
ecem

ber 11, 2008. If R
esolution N

o. R
4-2008-012 does not go into effect, the D

ischarger w
ould have to com

plete T
ask 13d of

R
esolution N

o. 2006-016, instead of T
ask 17d of R

esolution N
o. R

4-2008-012.
K
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A
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STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 68-16

STATEMENT OF POLICY WITH RESPECT TO
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA

WHEREAS the California Legislature has declared that it is the
policy of the State that the granting of permits and licenses
for unappropriated water and the disposal of wastes into the
waters of the State shall be so regulated as to achieve highest
water quality consistent with maximum benefit to the people of
the State and shall be controlled so as to promote the peace,
health, safety and welfare of the people of the State; and

WHEREAS water quality control policies have been and are being
adopted for waters of the State; and

WHEREAS the quality of some waters of the State is higher than
that established by the adopted policies and it is the intent
and purpose of thiS Board that such higher quality shall be
maintained to the maximum extent possible consistent with the
declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

1. Whenever the existing quality of water is better than the
quality established in policieS as of the date on which
such policies become effective-, such existing high, quality
will be maintained until it has been demonstrated to the
State that any change will be consistent with maximum bene-
fit to the people of the State, will not unreasonably affect
present and anticipated beneficial use of such water and
will not result in water quality less than that prescribed
in the policies.

2. Any activity which produces or may produce a waste or in-
creased volume or concentration of waste and which dis-
charges or proposes to discharge to existing high quality
waters will be required to meet waste discharge requirements
which will result in the best practicable treatment or con-
trol of the discharge necessary to assure that (a) a pollu-
tion or nuisance will not occur and (b) the highest water
quality consistent with maximum benefit to the people of
the State will be maintained.

In implementing this policy, the Secretary of the Interior
will be kept advised and will be provided with such infor-
mation as he will need to discharge his responsibilities
under the Federal Water Pollution Control Act,
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BE IT FURTHER RESOLVED that a copy of this resolution be for-
warded to the Secretary of the Interior as part of California's
water quality control policy submission.

CERTIFICATION

The undersigned, Executive Officer of the State Water Resources'
Control Board, does hereby certify that the foregoing is a full,
true, and correct copy of a resolution duly and regularly adopted
at a meeting of the State Water Resources ContrOl Board held on
October 24, 1968,

Dated: October 28, 1968

KarryW. Mulligan
Executive Officer
State Water Resources
Control Board
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DRAFT TASK 2B-2 REPORT - ASSESSMENT OF
ALTERNATIVES FOR COMPLIANCE-OPTIONS USING-THE-

GROUNDWATER/SURFACE WATER INTERACTION MODEL
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EXECUTIVE SUMMARY

This report identifies potential alternatives to achieve compliance with various water quality

objectives (WQOs) within the Upper Santa Clara River (USCR) watershed and describes

results of the assessment of those alternatives utilizing the numerical Groundwater/Surface

Water Interaction Model (the GSWI model, or GSWIM). This work was perfouned as part of
the Groundwater/Surface Water Interaction Model Study that is being jointly conducted by the

Santa Clarita Valley Sanitation District (SCVSD, or the District) and the Los Angeles Regional

Water Quality Control Board (Regional Board) as part of the USCR Chloride Total Maximum

Daily Load (TMDL). This report also satisfies the requirements of Task 9 of the USCR

Chloride TMDL Implementation Schedule requiring the SCVSD to develop a report on

conceptual compliance measures to meet different chloride WQOs and final waste load

allocations.

This report presents the potential compliance options to the chloride TMDL issues in the SCR

and the results of the assessment of those alternatives, utilizing the GSWIM. The GSWI

numerical model was developed by CH2M Hill and HydroGeoLogic, Inc (HGL) (2008) for a

portion of the USCR watershed to evaluate fate and transport of chloride in surface water and

groundwater basins underlying Reaches 4, 5, 6 and 7 (as designated by the Regional Board) of

the SCR in accordance with the chloride TMDL collaborative process. The compliance

alternatives evaluated as part of this effort include:

1) Advanced Treatment and Brine Disposal;

2) Minimal Advanced Treatment / Zero Discharge and Secondary Effluent Pipeline

and Outfall;

3) Alternate Water Reclamation Plant (WRP) Discharge Location; and

4) Alternative Water Resource Management (AWRM)

As required in Task 9 of the Chloride TMDL process, the report evaluated these potential

chloride control measures in terms of complying with existing and revised WQOs. The

Advanced Treatment and Brine Disposal alternative, the Minimal Advanced Treatment / Zero

Discharge and Secondary Effluent Pipeline and Outfall alternatives, and the Alternate WRP

1
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Discharge Location alternative were evaluated for compliance with the existing WQOs. The

results of this evaluation are summarized in Table E-1.

As shown on the table, none of the alternatives were predicted to achieve compliance with the

100 mg/L WQO for chloride at all times and at all locations. Because compliance with the

existing WQO was not possible at all times and all locations in the SCR receiving waters,

revisions to these WQOs were considered that would still be protective of all beneficial uses in

Reaches 4B, 5 and 6. An AWRM alternative was jointly developed by various TMDL,

stakeholders, which will achieve compliance with proposed Site-Specific Objectives (SSOs)

and provide fora diverse mix of water quality and water supply benefits. The key elements of

the AWRM alternative include:

implementing measures to reduce chloride in the recycled water from the District's

WRPs;

constructing advanced treatment for a portion of the recycled water from the District's

Valencia WRP;

procuring local groundwater for release to the SCR as supplemental water during

drought periods;

constructing water supply facilities in Ventura County to facilitate export of existing

salts in groundwater;

providing alternative water supply to protect salt-sensitive agricultural beneficial uses of

the SCR;

supporting the expansion of recycled water uses within the Santa Clarita Valley; and

revising surface water and groundwater WQOs to support all of these elements.

The AWRM alternative provides for a regional watershed solution for chloride as an alternative

to compliance with the existing 100 mg/L WQO, considers the use of SSOs and water resource

management facilities that would allow for the full protection of all beneficial uses, while

simultaneously providing a more feasible compliance solution, maintains a chloride balance in

the USCR Watershed, and provides salt export and water supply benefits to Los Angeles and

2
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Ventura County stakeholders. The proposed SSOs are summarized on Figures E-1 and E-2.
The results of the evaluation for the AWRM compliance with proposed SSOs are summarized
in Table E-2. As shown on the table, the GWSWIM analysis predicts_thatthe AWRM
alternative provides for compliance with the proposed SSOs for chloride underboth drought
and non-drought conditions.

3
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TABLE E-1

SUMMARY OF COMPLIANCE ALTERNATIVE ATTAINMENT FREQUENCIES
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Compliance Alternative Surface Water at Blue Cut East Piru Basin Groundwater West Pins Basin Groundwater

Surface Water WQO
100 mg/L

LRE Threshold
120 mg/L

Surface Water WQO
100 mg/L

LRE Threshold Groundwater WQO
120 mg/L 200 mg/L

Surface Water WQO
100 mg/L

LRE Threshold Groundwater WQO
120 mg/L 100 mg/L

Scenario lg_UV 41.2 77.8 43.5 76.3 100.0 100.0 100.0 100.0

Advanced Treatment - la 66.8 99.0 55.0 99.6 100.0 100.0 100.0 100.0

Advanced Treatment - 2a 66.4 100.0 54.2 99.6 100.0 100.0 100.0 100.0

Advanced Treatment - 3a 66.1 100.0 55.3 99.8 100.0 100.0 100.0 100.0

Mimimal Discharge 65.5 87.8 62.1 98.8 100.0 100.0 100.0 100.0

Zero Discharge 63.8 80.7 68.3 97.5 100.0 100.0 100.0 100.0

Alternate WRP Location 48.9 76.0 46.1 80.5 100.0 100.0 100.0 100.0

Note: Value represents percentage of days during simulation period that chloride is predicted to be equal to or less than the WQO concentration
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TABLE E-2

SUMMARY OF SITE SPECIFIC OBJECTIVE ATTAINMENT FREQUENCIES FOR THE AWRM ALTERNATIVE
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Compliance Alternative Reach 4B (at Blue Cut) Reach 5 Reach 6
Surface Water WQO During Non-Drought Suface Water WQO During Drought Surface Water WQO Groundwater WQO Surface Water WQO Groundwater WQO

117 mg/L 130 mg/L 150 mg/L 150 mg/L 150 mg/L 150 mg/L

AWRM Alternative 99.9 99.2 98.3-99.7 100.0 98.6 - 99.7 100.0

Note: Value represents percentage of days during simulation period that chloride is predicted to be equal to or less than the WQO concentration
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1.0 INTRODUCTION

This report identifies potential alternatives to achieve compliance with various water quality

objectives (WQOs) within the Upper Santa Clara River (USCR) watershed and describes

results of the assessment of those alternatives utilizing the numerical Groundwater/Surface

Water Interaction Model (the GSWI model, or GSWIM). This work was performed as part of

the Groundwater/Surface Water Interaction Model Study that is being jointly conducted by the

Santa Clarita Valley Sanitation District (SCVSD, or the District) and the Los Angeles Regional

Water Quality Control Board (Regional Board) as part of the USCR Chloride Total Maximum

Daily Load (TMDL). This report also satisfies the requirements of Task 9 of the USCR

Chloride TMDL Implementation Schedule requiring the SCVSD to develop a report on

conceptual compliance measures to meet different chloride WQOs and final waste load

allocations.

1.1 UPPER SANTA CLARA RIVER CHLORIDE TMDL BACKGROUND

The Regional Board adopted the USCR Chloride TMDL in 2002, establishing chloride waste-

load allocations for the SCVSD's Valencia and Saugus water reclamation plants (WRPs) at 100

mg/L. Amendments to the TMDL in 2004 and 2006 established a phased TMDL approach,

which allowed for the development of several scientific studies and potential site-specific

objectives (SSOs) for chloride that the Regional Board may consider as part of any revisions to

the existing 100 mg/L WOO. The TMDL implementation schedule specified, among other

requirements, that special scientific studies be conducted to: a) evaluate the appropriate

chloride threshold for the protection of sensitive agriculture; b) evaluate the appropriate

chloride threshold for the protection of endangered species; and c) develop a

groundwater/surface water interaction model to evaluate the impacts of chloride loading from

all sources on water quality. The results of these studies would then become the technical basis

by which potential SSOs for chloride could be developed for Regional Board consideration.

The TMDL required development of these studies in a collaborative process through Technical

Working Groups (TWGs) to ensure substantial agreement between the Regional Board staff,

SCVSD staff, and other stakeholders, regarding the scientific and technical basis for

establishing WQOs for chloride. Each of the major studies conducted as part of the TMDL and

their current status are summarized as follows.

Threatened and Endangered Species Chloride Threshold Study (T&Es Study) The T&Es

Study was completed in November 2007 and determined that the 1988 United States

4
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Environmental Protection Agency ambient water quality criteria for chloride for the protection
of aquatic life (230 mg/L as chronic and 860 mg/L as acute) are protective of locally important
T&Es (Advent-Environ, 2007) Therefore,_the chloride- threshold for the-protection of-locally
important T&Es was found to be considerably higher than the threshold range for the protection
of salt-sensitive agriculture.

Agricultural Chloride Threshold Study (Ag Study) - The Ag Study was a two-part study, with a
Literature Review and Evaluation (LRE) completed in September 2005 (CH2M Hill, 2005),
and an evaluation of the appropriate averaging period completed in January 2008 (New-fields,
2008). The Ag Study determined that the appropriate chloride threshold for salt-sensitive
agriculture (avocados, strawberries, and nursery crops) grown in the USCR watershed is a
guideline chloride concentration ranging between 100 and 117 mg/L, with an averaging period
for chloride concentrations of approximately 3 months.

Groundwater Surface Water Interaction Model ( GSWIM) Study The GSWIM Study
developed a calibrated numerical model that was completed in March 2008 (CH2M Hill-
HydroGeoLogic, Inc [HGL], 2008, Geomatrix 2008), to evaluate the impact of WRP effluent
discharges to the river on downstream surface water and groundwater in the Los Angeles and
Ventura County portion of the SCR watershed. This Report presents ongoing results from
application of the GSWIM to evaluate various alternatives to comply with the existing WQOs
and potential SSOs in consideration. One of the alternatives described in this Report is the
Alternative Water Resources Management (AWRM) Program (Section 5.0), which represents a
basin-wide set of options.

Site Specific Objectives (SSO) and Anti Degradation Analysis (ADA) Study The SSO and
ADA Study is currently being developed to provide the technical and regulatory basis for the
Regional Board to consider potential SSOs that support the AWRM Program, as discussed in
more detail below. As part of the SSO effort, a white paper on the agricultural beneficial uses
in Reaches 5 and 6 of the USCR was developed in September 2007 (SCVSD, 2007), which
assessed whether salt-sensitive agriculture was an existing or potential beneficial use. The
white paper concluded that salt-sensitive agriculture was not an existing or potential beneficial
use for surface water or underlying groundwater that could be impacted by surface water in
Reaches 5 and 6. Since salt-sensitive agriculture was not an existing or potential beneficial use
for the surface waters or underlying groundwater that could be impacted by surface water in

5
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these reaches, SSOs higher than the Ag Study threshold range of 100-117 mg/L are potentially

possible, and are being considered as part of the AWRM Program (Section 5.0).

1.2 GSWEV1 BACKGROUND

The GSWI numerical model was developed by CH2M Hill and HGL for a portion of the USCR

watershed to evaluate fate and transport of chloride in surface water and groundwater basins

underlying Reaches 4, 5, 6 and 7 (as designated by the Regional Board) of the SCR in

accordance with the chloride TMDL collaborative process. The GSWI model was developed

as a tool to improve the understanding of the interaction between surface water and

groundwater and the linkage between surface-water quality and groundwater quality with

respect to chloride. The GSWIM study area is shown on Figure 1-1. The development and

calibration of GSWIM is documented in the Task 2B-1 Report (CH2M Hill-HGL, 2008).

GSWIM has been used by the CH2M HillHGL team and by Geomatrix to assess the potential

relationships between chloride loading from recycled water discharges at SCVSD's Valencia

and Saugus WRPs and the downstream groundwater and surface water environments for

various future scenarios under a variety of future hydrology, land use, and water use

assumptions developed as part of the USCR Chloride TMDL Collaborative Process by the

GSWIM Study TWG consisting of the SCVSD, the Regional Board and stakeholders from both

Los Angeles and Ventura County.

These future scenarios focused on identifying the effects of individual water management and

treatment options on chloride levels in the surface and subsurface flow systems, including:

Various levels of use of recycled water from the WRPs in the East Subbasin.

Removal of residential self-regenerating water softeners (SRWS), which contribute

chloride to the WRP recycled water.

Conversion of the current bleach-based disinfection facilities, which contribute chloride

to, the WRP recycled water, to Ultra-Violet Light Disinfection (UV) technology at the.

WRPs.

Application of advanced treatment through use of Micro-Filtration (MF) and Reverse

Osmosis (RO) treatment technologies.

The results of the GSWIM analysis for these future scenarios are documented in the Task 2B-1

Report (CH2M Hill-HGL, 2008) and the Supplement to the Task 2B-1 Report (Geomatrix,

6
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2008). This Task 2B-2 Report describes additional compliance scenarios/alternatives that

involve a broader range and mix of water management options that were developed to assess

overall compliance-with existing WQ0s and proposed SSOs for the SCR watershed and

includes the development of the AWRM option described in Section 5.0.

1.3 PREVIOUS GSWIM RESULTS

The future scenario GSWIM simulations reported by CH2M Hill-HGL (2008) and Geomatrix

(2008) represent potential hydrology, land use, and water use conditions during calendar years

2007 through 2030 developed collaboratively with the GSWIM Study TWG, based on

historical hydrologic years 1975 through 1998. Land use build-out proceeded from 2005

conditions to estimated build-out conditions projected in 2027 which were based on the Santa

Clarita Valley Area Plan, the City of Santa Clarita General Plan, the Newhall Ranch Specific

Plan, the City of Fillmore Plan and the 2007 cropping data for Ventura County (CH2M Hill-

HGL, 2008). Imported water rates and distribution were established for these simulations based

on these future build-out plans as well as plans for increased water reuse (Kennedy/Jenks .

Consultants, 2002; Forma, 2003). Table 1-1 summarizes the scenario set evaluated as part of

the GSWIM Study, which includes combinations of high, intermediate and low reuse of

recycled water from the Valencia WRP with various levels of advanced treatment (MF/RO) or

SRWS removal rates to control the chloride levels in the recycled water discharge. With respect

to compliance with the existing 100 mg/L WQO and LRE guidelines of 100-120 mg/L for the

SCR, results from the simulations suggested that:

None of the scenarios simulate chloride concentrations less than the existing WQO of

100 mg/L at all times and locations in Reaches 4B, 5 and 6. Simulated daily chloride

concentrations were equal to or less than the existing WQO during approximately 16 to

66 percent of the future simulation period at the top of Reach 4B at Blue Cut.

Only Scenarios 2 a and 3a (medium and low future recycled water reuse with advanced

treatment using MF/RO at the WRPs to achieve 100 mg/L in the recycled water

discharge) produced surface-water chloride concentrations less than the upper bound of

the avocado threshold of 120 mg/L at all times at the top of Reach 4B of the SCR at

Blue Cut. The remaining scenarios produced surface-water chloride concentrations that

were less than 120 mg/L during approximately 28 to 99 percent of the future simulation

period.

7
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All of the scenarios predicted chloride concentrations in groundwater that consistently

met the existing WQO of 200 mg/L in groundwater east of Piru Creek. None of the

simulations predicted chloride concentrations less than the lower (100 mg/L) or upper

(120 mg/L) avocado thresholds at all times during the period, with attainment ranging

from 0 percent of the future simulation period for the lower threshold up to 99 percent

for the upper threshold.

All simulations predicted chloride concentrations in groundwater that consistently met

the existing 100 mg/L WQO in groundwater west of the Piru Creek confluence.

Other significant observations from these future scenario simulations include:

Simulated chloride concentrations at Blue Cut were generally related to concentrations

of recycled water discharges to the SCR from the Saugus and Valencia WRPs, as

modeled by the various MF-RO and SWRS removal scenarios.

Additional sources of chloride loading, above the loading from the WRP discharges,

exist between the Valencia WRP and Blue Cut, with concentrations at Blue Cut being

higher than the concentration of the discharge of Valencia WRP recycled water during

periods of drought. This condition is also noted for the calibration simulation but is

more pronounced in the some of the future scenario simulations.

The scenarios simulating greater reuse of recycled water (and subsequent lower WRP

discharges to the SCR) show increased chloride concentration in the groundwater in the

Piru Subbasin and in surface-water at Blue Cut during drought periods, as compared to

scenarios simulating limited reuse of recycled water. This is due to less WRP discharge

to the SCR (which has a diluting effect during drought periods to other sources of

chlorides between the WRPs and Blue Cut) as well as more outdoor use of high

chloride water for irrigation, which is subject to evaporation and subsequent return of

more concentrated water to the SCR as runoff and base flow.

1.4 ALTERNATIVES FOR COMPLIANCE OPTIONS

This report assesses a range of options for achieving compliance with various chloride WQOs

in both the East Subbasin and the Piru Basin, including the AWRM option, which involved

other local stakeholders and agencies, who jointly developed a water management option
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during drought and non-drought conditions. Four general alternatives, or strategies, have been

identified and assessed in terms of the likelihood of achieving compliance with WQ0s and

-proposed SSOs, including:

Advanced Treatment and Brine Disposal this alternative consists of constructing and

operating MF/RO treatment facilities to remove chloride from the recycled water

produced at the Valencia and Saugus WRPs. Sufficient advanced treatment capacity

would be required to reduce all chloride concentrations in WRP recycled water to below

the existing WQO of 100 mg/L for the SCR downstream of the discharges (Reaches 5

and 6). MF/RO treatment would result in a significant amount of waste brine that

would require disposal, most likely through a dedicated brine conveyance pipeline from

the WRPs to a new Pacific Ocean outfall in Ventura County.

Minimal Advanced Treatment and Secondary Effluent Pipeline and Outfall this
alternative consists of constructing and operating MF/RO treatment facilities for a

limited amount of WRP recycled water. The facilities would be sized to produce

sufficient recycled water to meet the existing WQO of 100 mg/L, for discharge to the

SCR to maintain river habitat.' The balance of the WRP recycled water would be

conveyed to the Pacific Ocean in Ventura County via a dedicated pipeline and ocean

outfall. The objective of this alternative is to export the chlorides in the WRP recycled

water exceeding the existing WQOs directly to the ocean rather than discharging them

locally to the SCR.

Alternate WRP Discharge Location this alternative consists of relocating the Valencia

WRP recycled water discharge location upstream to the upper extent of Reach 7 of the

SCR near the United States Geological Survey (USGS) gauging station at Lang (e.g. the

Lang Gauge). The objective of this alternative is to move the discharge farther away

from downstream salt-sensitive agricultural beneficial uses in Ventura County, and

utilize the potential assimilative capacity in upgradient surface water and groundwater,

to minimize impacts in Ventura County from the chloride in the WRP recycled water.

Alternative Water Resource Management this alternative consists of working with the

local water supply, agricultural, and development stakeholders in Los Angeles and

9
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Ventura Counties on a regional watershed solution to help achieve compliance with the

USCR Chloride TMDL. The objective of this alternative is to identify the best set of

options for compliance that results in the maximum net benefit for all water users along

the river, while protecting the salt sensitive agricultural beneficial uses of the SCR in

Ventura County.

The descriptions and assessments of compliance alternatives and the AWRM alternative

provided in this Report are intended to fulfill a portion of the TMDL Task 9 requirements for

the USCR Chloride TMDL which requires that the SCVSD:

Develop a pre-planning report on conceptual compliance measures to meet different

hypothetical final waste load allocations. County Sanitation Districts of Los Angeles

County (CSDLAC) shall solicit proposals and develop and submit a report to the

Regional Board that identifies potential chloride control measures and costs based on

different hypothetical scenarios for chloride water quality objectives and final waste

load allocations.

Information on the costs associated with the compliance alternatives identified in this report is

discussed in a separate report submitted by the SCVSD (2008).

A variety of future scenarios were developed and simulated with GSWIM to assess the

potential for the above alternatives to achieve compliance with the WQOs, as summarized on

Table 1-2. The results of these scenarios are discussed in Sections 2 through 5 of this report.

The minimum amount of recycled water discharge to the SCR to maintain river habitat has not been determined.
For purposes of this study, a minimum discharge from each WRP is assumed based on information in the
SCVSD's 2015 Santa Clarita Valley Joint Sewerage System Facilities Plan and Environmental Impact Report.

10
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2.0 ADVANCED TREATMENT AND BRINE DISPOSAL

The Advanced Treatment and Brine Disposal alternative assumes that SCVSD would install
and operate MF/RO treatment facilities at the Valencia and Saugus WRPs . Under this
alternative, all flows to the WRPs would be subject to MF/RO treatment and/or blending to
achieve a relatively constant recycled water discharge with a chloride concentration of 100
mg/L or lower. Operation of MF/RO treatment facilities would result in a significant stream of
waste brine, which would require disposal. Given the amount of brine flow produced from

MF-RO operation required to comply with the existing 100 mg/L WQO for chloride, a
dedicated 43-mile brine conveyance pipeline from the WRPs to a new ocean outfall in Ventura
County is required for this compliance alternative.

Model simulations for this alternative were developed assuming that WRP recycled water
discharge would have a constant concentration of 100 mg/L. These simulations were
performed as part of Task 2B-1 assessments, and results have been reported in detail in CH2M
Hill-HGL, 2008, and Geomatrix, 2008.

Figure 2-1 presents model predicted chloride concentrations in the SCR at Blue Cut for the
three simulations performed assuming a chloride concentration of 100 mg/L for all WRP
discharges (labeled la, 2a, and 3a in Task 2B-1, assuming varying levels ofwater reuse over
time). Also included on the graph are results from Task 2B-1 Scenario 1 g_UV, which

represents predicted conditions with no treatment but with other changes that are considered
likely to occur, including use of UV disinfection technology, full development of recycled

water reuse, and a high level of SRWS removals in the next few years. Results of Scenario
lg_UV are provided for comparison and as a means to assess potential improvement in
achieving WQOs from application of advanced treatment.

Figure 2-2 shows simulated frequencies of WQO attainment from the "a" series scenarios and
Scenario lg_UV for the SCR at Blue Cut and in groundwater within the Piru Basin. In the
SCR at Blue Cut, attainment frequencies of the .existing 100 mg/L chloride WQO for the
Advanced Treatment and Brine Disposal alternatives range from approximately 65.8% (3a) to
66.4% (la and 2a), versus 41.2% for Scenario lgUV. However, the predicted improvement in
attainment from advanced treatment is generally drought-dependent. As shown on Figure 2-1,
model predictions indicate that the existing chloride WQO of 100 mg/L are consistently
achieved during early periods in the simulation (i.e. 2007 through 2019, simulating hydrology
based on 1975 through 1987). However, predicted concentrations in the SCR at Blue Cut are
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consistently above the 100 mg/L WQO for an extended period generally beginning in 2019 and

extending through approximately 2027 (hydrology based on 1987 through 1995, which

includes drought conditions in the later 1980s and early 1990s). Maximum predicted chloride

concentrations occur at the peak of the simulated drought in 2022 and 2023, and range from

approximately 115 mg/L (3a) to 121 mg/L (1a).

Predicted chloride concentrations in the SCR at Blue Cut that are higher than those in WRP

recycled water discharge are generally the result of other sources of salt loading to the river

during drought periods. These include accumulation of chlorides at the surface due to

evapoconcentration of outdoor irrigation (i.e. moisture discharged due to evapotranspiration

results in increased concentrations of the chloride remaining in the near-surface system) with

runoff, infiltration, and subsequent base flow of these elevated concentrated chlorides into the

SCR and other ephemeral tributaries near Blue Cut.

CH2M Hill-HGL performed supplemental simulations to assess the general influence of WRP

discharges on chloride mass loading in the SCR and downstream groundwater (CH2M Hill-

HGL, 2008). Results from these simulations indicated that 10 to 15% of flows within the SCR

at Blue Cut are derived from sources other than WRP discharges (i.e. groundwater inflows

and/or surface water and tributary runoff). Geomatrix also performed a variety ofsimulations

with GSWIM to determine how well the model was simulating all physical and chemical

mechanisms contributing salt load to the SCR near Blue Cut. One significant simulation

involved allowing salts to evaporate numerically with evaporating water. The results of this

simulation indicated that the outdoor applied water concentrations did not increase due to

evapoconcentration, instead removing vast amounts of chlorides that would otherwise remain

in the system. These results were indicative of the large, of amount of chloride mass that is

retained at the surface when appropriately simulating evapoconcentration effects.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin, both Scenario

lgUV and the Advanced Treatment and Brine Disposal alternatives predicted that the current

WQO of 200 mg/L would be achieved 100% of the simulated time period. The advanced

treatment options were predicted to improve general attainment of the stricter objectives for

salt-sensitive agriculture, achieving groundwater concentrations less than 100 mg/L

approximately 55% of the simulated period and achieving 120 mg/L approximately 99% of the

simulated period. This represents improved conditions over those predicted in Scenario l g_UV

(100 mg/L achieved 44% and 120 mg/L achieved 76% of the simulated period). For
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groundwater chloride concentrations west of Piru Creek, both Scenario lg_UV and the
Advanced Treatment and Brine Disposal alternatives predicted that the current WQO of 100
mgd., woulcLbe achieved100%-of-the-simulated-time-period.

While implementation of Advanced Treatment and Brine Disposal alternative to achieve 100
mg/L in the recycled water discharge to the river resulted in generally improved attainment of
the existing 100 mg/L chloride WQO in the receiving water, the simulations did not result in
full attainment of the 100 mg/L WQO for the SCR at Blue Cut at all times and in all locations
of the receiving water, due to the impacts from other sources of chloride to the river. In
addition, the application of MF/RO facilities at both the Valencia and Saugus WRPs to achieve
100 mg/L in its recycled water discharges to the river would entail expensive upgrades in terms
of both capital facilities and significantly increased long-term operating and maintenance costs,
and energy usage. Furthermore, a brine conveyance pipeline, extending approximately 43
miles from the WRPs to the ocean and ocean outfall would have to be built for the disposal of
the highly concentrated wastewater brines generated from the RO facilities. Such a pipeline
would be significantly more expensive than other contemplated alternatives and would require
significant environmental review, planning, design and construction through an extended area,
including development across both public and private right-of-ways through numerous
jurisdictions.
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3.0 MINIMAL ADVANCED TREATMENT AND SECONDARY PIPELINE AND

OUTFALL

An option that would reduce and/or eliminate the amount of advanced treatment capacity

needed to comply with the existing 100 mg/L WQO would be to discharge all or most of the

WRP recycled water directly to the ocean through the construction of a secondary effluent

conveyance pipeline and ocean outfall in Ventura County. This option would achieve the

greatest export of chloride load from the WRPs out of the SCR watershed since most, if not all

of the recycled water would be discharged into an ocean disposal pipeline. The diversion of

recycled water into an ocean disposal pipeline would also serve to dilute and dispose of any

highly concentrated wastewater brine waste from the RO processes necessary to maintain

minimum flows for habitat in the river that meet the existing 100 mg/L WQO. Two future

alternatives were developed to assess this general option:

Zero Discharge Alternative: Conveyance of all recycled water discharges from the

Valencia and Saugus WRPs to the Pacific Ocean off the Ventura County coast via a

new secondary effluent conveyance pipeline and ocean outfall, resulting in a simulation

of zero discharge from the WRPs to the SCR within the GSWIM domain. This option

would reduce the chloride load from recycled water discharges to the river to zero.

Minimal Discharge Alternative: Limit discharges to 4.6 million gallons per day

(MGD) from the Valencia WRP and 5.0 MGD from the Saugus WRP,2 and convey the

balance of WRP recycled water discharges to the Pacific Ocean off the Ventura County

coast via a new secondary effluent conveyance pipeline and ocean outfall. It is assumed

that the minimal discharges from the WRPs to the SCR require compliance with the

existing WQO of 100 mg/L and therefore, MI/R0 treatment on a portion of the

recycled water is necessary to assure that the WRP discharges comply with the 100

mg/L WQO. These discharges are assumed to have chloride concentrations at a

constant value of 100 mg/L.

Both model simulations were based on assumptions used in model Scenario 1g UV, with only

modifications to the WRP discharges as described above. Figure 3-1 presents a graph

illustrating the predicted discharges from the Valencia WRP under Scenario lg_UV versus the

reduction to 4.6 MGD. Discharges from the Saugus WRP were predicted in Scenario lg_UV

2 Estimates for minimum discharge required from each WRP are based on information in the SCVSD's 2015 Santa

Clarita Valley Joint Sewerage System Facilities Plan and Environmental Impact Report.

14

Received
July 29, 2011
commission on
state mandates

1527



to average approximately 5.7 MGD with minor seasonal fluctuations based on the overall plant
capacity. These discharges were modified to a constant 5.0 MGD for the minimal discharge
option.

Figure 3-2 presents predicted chloride concentrations in the SCR at Blue Cut from the Zero
Discharge alternative, Minimal Discharge alternative, and Scenario lg_UV simulations, while
attainment frequencies for WQOs predicted by each simulation are shown on Figure 3-3. In the
SCR at Blue Cut, the chloride WQO of 100 mg/L was predicted to be achieved approximately
63.8% of the simulated period for the Zero Discharge alternative and 65.5% for the Minimal
Discharge alternative. These predicted attainment frequencies are comparable to those
predicted for the Advanced Treatment and Brine Disposal alternative discussed in Section 2.0,
with non-attainment of the 100 mg/L WQO in the receiving water at Blue Cut occurring during

the predicted drought situation. Further, overall flow in the SCR at Blue Cut is predicted to
decline significantly under the Zero and Minimal Discharge alternatives, as illustrated in Figure
3-4.

The drought related increases in predicted chloride concentrations in the SCR at Blue Cut are
generally greater in the Zero and Minimal Discharge alternatives. Maximum predicted
concentrations occur at the peak of the simulated drought in 2022 and 2023, with a maximum
predicted chloride concentration of approximately 148 mg/L for the Minimal Discharge
alternative and approximately 206 mg/L for the Zero Discharge alternative. As before,

decreasing WRP discharge and chloride loading results in the increased influence of other
chloride loading sources and mechanisms on predicted chloride concentrations in Reach 4B
during drought periods.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin, both Scenario
1g_UV and the Zero and Minimal Discharge alternatives predicted that the current WQO of
200 mg/L would be achieved 100% of the simulated time period. The Zero and Minimal
Discharge alternatives were predicted to improve general attainment of the stricter chloride
objectives for salt-sensitive agriculture, achieving groundwater concentrations less than 100
mg/L approximately 62 and 68% of the simulated period, respectively versus 43% for Scenario
lg_UV.. The alternatives were predicted to achieve 120 mg/L approximately 98% (Zero
Discharge) and 99% Minimal Discharge) of the simulated period. This represents improved
conditions over those predicted in Scenario lg_UV (100 mg/L achieved 44% and 120 mg/L
achieved 76% of the simulated period). For chloride concentrations in groundwater west of
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Piru Creek, both Scenario 1g_UV and the Zero and Minimal Discharge alternatives predicted

that the current WQO of 100 mg/L would be achieved.100% of the simulated time period.

As with the Advanced Treatment and Brine Disposal alternative discussed in Section 2.0, while

reducing the total WRP recycled water discharge to the river is predicted to improve attainment

of 100 mg /L WQO in the receiving water as compared with Scenario lg_UV, the 100 mg/L

WQO is not met at all times and all locations in the receiving waters, even if WRP discharges

to the river ceased to exist (Zero Discharge) or were reduced only to those levels necessary to

maintain habitat (9.6 MGD). Predicted chloride concentrations were also typically worst

during drought periods. These results indicate that other sources and/ormechanisms of

chloride loading are responsible for non-attainment of the existing WQO for the Zero and

Minimal Discharge alternatives contemplated in this section.
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4.0 ALTERNATE WRP DISCHARGE LOCATION

A third alternative to the scenarios discussed in Sections 2.0 and 3.0, would be to move the

Valencia WRP discharge location upstream from its current location in Reach 5 of the SCR, to

the beginning of Reach 7 of the SCR, near the USGS gauging station at Lang. This alternative

would attempt to make use of potential additional assimilative capacity for chloride in areas

that are currently far removed from salt-sensitive agricultural beneficial uses of SCR and

groundwater supply. A simulation based on Scenario l g_UV was developed that moved the

discharge location from the current Valencia WRP outfall to an upstream location at the

beginning of Reach 7. The simulated discharge location is shown on Figure 4-1. Discharge

from the Saugus WRP was not changed to provide flows to support habitat in Reach 6 of the

SCR.

Figure 4-2 presents predicted chloride concentrations at Blue Cut from Alternate WRP

Discharge Location alternative and Scenario lg_UV simulations, while attainment frequencies

for WQOs predicted by each simulation are shown on Figure 4-3. In the SCR at Blue Cut, the

chloride WQO of 100 mg/L was predicted to be achieved approximately 48.9% of the

simulated period, compared to 43% for Scenario 1g_UV. Maximum predicted chloride

concentrations in the SCR at Blue Cut are comparable for both simulations,, with a maximum of

176 mg/L predicted in the Alternate WRP Discharge Location alternative versus 160 mg/L for

Scenario lg_UV. In addition, overall surface flows at Blue Cut are predicted to decline as

shown on Figure 4-4, as a result of moving the Valencia WRP discharge location to Reach 7 of

the SCR.

As expected, groundwater concentrations within the East Subbasin are predicted to increase

significantly as a result of increased salt loading from the Valencia WRP discharge in Reach 7.

Figures 4-5 and 4-6 show predicted chloride concentrations in groundwater at the Newhall

County Water District's (NCWD) Pinetree well and Valencia Water Company's well Q2,

which represent the upper and lower reaches of the alluvial aquifer underlying Reach 7 of the

SCR. As shown on the graphs, maximum predicted concentrations are almost double for the

Alternate WRP Discharge Location alternative over Scenario lg_UV.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin, both Scenario

1 g_UV and the Alternate WRP Discharge Location alternative predicted that the current WQO

of 200 mg/L would be achieved 100% of the simulated time period. The Alternate WRP

Discharge Location alternative was predicted to slightly improve general attainment of the
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stricter objectives for salt-sensitive agriculture, achieving groundwater concentrations less than

100 mg/L approximately 46% of the simulated period and 120 mg/L approximately 80% of the

period. This represents a small improvement over those predicted in Scenario 1g_UV (100

mg/L achieved 44% and 120 mg/L achieved 76% of the simulated period). For chloride

concentrations in groundwater west of Piru Creek, both Scenario 1g_UV and the Alternate

WRP Discharge Location alternative predicted that the current WQO of 100 mg/L would be

achieved 100% of the simulated time period.

Moving the discharge location of the current Valencia WRP outfall to the SCR, to the

beginning of Reach 7 near the USGS Lang gauge did not result in significant improvement in

attainment of chloride WQOs in receiving waters over Scenario 1g_UV. This alternative

involves the construction and operation of a conveyance pipeline and pumping facilities to

relocate the Valencia WRP recycled water discharge approximately 16 miles upstream from the

Valencia WRP to the USGS Lang gauge.

18

Received
July 29, 2011
commission on
state mandates

1531



5.0 ALTERNATIVE WATER RESOURCE MANAGEMENT

Recognizing that the alternatives discussed in Sections 2.0 (Advanced Treatment and Brine
Disposal), 3.0 (Minimal and/or Zero Discharge) and 4.0 (Alternate WRP Discharge Location)
are not likely to achieve attainment of the existing 100 mg/L WQO at all times and all locations
in the receiving water, a fourth alternative was developed that involves an alternative water

resources management (AWRM) approach in conjunction with the development of SSOs,

whereby the AWRM alternative was developed to achieve compliance with SSOs at all times
and at all locations in the receiving water, with mitigationmeasures put in place to protect salt-
sensitive agricultural beneficial uses and groundwater, when necessary. Therefore, the SCVSD
and other stakeholders have jointly developed this regional watershed solution for chloride as
an alternative to compliance with the existing 100 mg/L-WQO.

The following sections provide a description of the development and key aspects of the AWRM
Program. Geomatrix worked with the TMDL stakeholders to develop individual simulations of
various water management elements of the AWRM scenario and presented and discussed these
results with the TMDL stakeholders on a weekly basis during the spring of 2008. The results
of the GSWIM simulation of the final AWRM scenario are provided in Section 5.2.

5.1 ALTERNATIVE WATER RESOURCE MANAGEMENT DEVELOPMENT

Since November 2007, SCVSD, Ventura County Agricultural Water Quality Coalition
(VCAWQC), United Water Conservation District (UWCD), and the Upper Basin Water
Purveyors3 have been working together to develop an AWRM Program for the USCR Chloride
TMDL. As noted, the purpose of the AWRM Program is to develop a regional watershed
solution for chloride as an alternative to compliance with the existing 100 mg/L WQO,
recognizing that compliance with the existing 100 mg/L WQO at all times and all locations in
the receiving water was not possible with the existing alternatives considered and would likely
be a challenging and costly project, requiring many years to implement. The AWRM Program
considers the use of SSOs and water resource management facilities that would allow for the
full protection of all beneficial uses, while simultaneously providing a more feasible
compliance solution, maintaining a chloride balance in the USCR Watershed, and providing
salt export and water supply benefits to Ventura County stakeholders. Through this process,
the SCVSD, VCAWQC, UWCD, and the Upper Basin Water Purveyors have come to a

3 Castaic Lake Water Agency, Valencia Water Company, Newhall County Water District, Los Angeles County
Water Works District No. 36, and the Santa Clarita Water Division of the Castaic Lake Water Agency.
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conceptual agreement on the key elements of. the AWRM Program. Discussion of these

specific elements of the AWRM Program is presented in the following sections.

Several key elements were developed as part of the AWRMProgram, which when combined

result in a regional watershed solution for the USCR Chloride TMDL that benefits all

stakeholders within the watershed. The key elements were developed during the stakeholder

process and form the basis for the AWRM Program. The elements represent feasible

management options and decisions, and include:

implementing measures to reduce chloride in the recycled water at the District's WRP

discharges;

constructing advanced treatment for a portion of the recycled water from the District's.

Valencia WRP;

procuring supplemental water (i.e. local groundwater or surface water) for release to the

. SCR to enhance its assimilative capacity, improve water quality conditions and attain

WQ0s, when needed;

constructing water supply facilities in Ventura County;

providing alternative water supply when necessary, to protect salt-sensitive agricultural

beneficial uses of the SCR;

supporting the expansion of recycled water uses within the Santa Clarita Valley; and

revising the surface water and groundwater WQOs to support all of these elements.

A conceptual schematic of the application of these elements is provided in Figure 5-1. The

GSWIM was used to simulate these elements to examine the resultant effects on surface water

and groundwater flow and chloride concentrations. The results of the GSWIM simulation are

provided in Section 5.2. Details of each of these elements are as follows:
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Element No. 1: Reduction of Chloride Levels in WRP Recycled Water

As part_ofthe AWRM_Program-as-well as any solution to the T-MDL,-the SCVSD will reduce
the chloride levels in the recycled water discharged from theValencia and Saugus WRPs.
Reduction in recycled water chloride levels would be achieved through enhanced source
control, specifically the removal of SRWSs, which are a significant source of chloride to the
District's sanitary sewer collection system, and conversion of the current beach-based
disinfection facilities (which contribute an additional 10 mg/L of chloride in recycled water at
each WRP) to UV disinfection technology. Through removal of SRWS and conversion to UV
disinfection technologies, the incremental chloride contribution from wastewater sources above
the contribution from water supply can be reduced to a level of approximately 50 mg/L. This
reduction in chloride will allow for the Valencia and Saugus WRPs to comply with revised
WQOs under varying water supply chloride conditions4, and minimize the amount of advanced
treatment required. As discussed below, revisions to the existing WQOs would be necessary to
support this AWRM Program element.

Element No. 2 Advanced Treatment at the District's Valencia WRP

While removal of chloride loading through enhanced source control would help the Saugus and
Valencia WRPs comply with revised WQOs a majority of the time, additional chloride
reduction would still be necessary for compliance with downstream revised WQOs in Reach
4B, through the construction and operation ofa 3 MGD advanced treatment facility using
MF/RO treatment technologies at the Valencia WRP. These facilities would serve three
purposes: (1) continuous removal of approximately 3,200 pounds per days of chloride from the
WRP recycled water; (2) reducing chloride levels in the SCR in Reach 4B, through conveyance
and discharge of the high quality Valencia RO permeate water near the Los Angeles-Ventura
County line, when necessary to achieve compliance with revised WQOs for this reach; and (3)
providing a salt export and water supply benefit to Ventura County through delivery of the high
quality Valencia RO permeate water to the Ventura County water supply facilities. These
facilities and the salt export and water supply benefits associated with these facilities are
discussed in greater detail below.

4 Imported water supply chloride concentrations have often exceeded 100 mg/L during drought conditions, due to
the influence of poor quality imported water supplies delivered from the State Water Project stored at the Castaic
Lake Reservoir.
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In addition to the advanced treatment facilities, construction of brine disposal facilities to

dispose of brine waste from the RO treatment process via deep well injection would be

required. Unlike the other RO options that assume a higher volume of water treated using RO

and thus a more significant brine waste stream, the use of deep well injection for the AWRM

option represents a more plausible and sustainable brine disposal option, based on a smaller

advanced treatment facility. The brine disposal for a 3MGD MF/RO facility (AWRM

Program) is estimated at 0.5 MGD.

As mentioned above, when necessary, the high quality Valencia RU permeate water would be

discharged directly to the. SCR near the Los Angeles - VenturaCounty line to reduce chloride

levels in the river and comply with revised WQ0s in Reach 4B. Valencia RO permeate water

would be delivered to the river when chloride levels in the State Water Project (SWP) water

stored in the Castaic Lake Reservoir are greater than or equal to 80 mg/L. In addition to

discharging this high quality Valencia RO permeate water to the river, the GSWIM study also

found that the use of additional supplemental water released to the SCR, discussed in more

detail below, is needed in certain critical conditions of extreme drought to assure compliance

with the revised WQ0s in Reach 4B. A schematic ofthis operational management of the

Valencia RO deliveries to the SCR is presented in Figure 5-2.

For conditions when the chloride levels in the SWP water stored in the Castaic Lake Reservoir

are below 80 mg/L, the high quality Valencia RO permeate water does not need to be delivered

to the SCR to comply with revised WQOs for Reach 4B. In fact, results from the GSWIM

simulation (Section 5.2) suggest that this condition occurs approximately 76% of the time,

which then would allow for the high quality Valencia RO permeate water to be delivered to the

water supply facilities to be developed in Ventura County, in order to blend high saline

groundwater6 underlying Reach 4B and produce a blended water supply that can be discharged

into the wetted portions of Reach 4A of the SCR to comply with the existing 100 mg/L WQO

for this reach. The discharge of this blended water supply in the wetted reaches of the SCR,

where the "Dry Gap" ends, allows for greater flow in the river, which ultimately can then be

diverted at the Freeman Diversion to increase water supplies for Ventura County. This

5 The chloride load removed by RO is based on the long-term average ValenciaWRP final effluent chloride

concentration of 117 mg/L, over the projected model period 2007-2030. The chloride load removed by RO is

variable and dependent on the amount of chloride in the water supply and recycled water
6 The groundwater in Reach 4B of the SCR currently has chloride concentrations ashigh as approximately 150

mg/L.
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operational management of the Valencia RO deliveries to the Ventura County water supply

facilities is presented conceptually on Figure 5-1.

Element No. 3: Procuring Local Groundwater for Supplemental Water Releases to the Santa

Clara River

Recognizing that conducting environmental studies, permitting, designing and constructing an

MF/RO facility at the Valencia WRP will take a significant period of time, the AWRM

Program includes a commitment (contingent upon the necessary environmental assessments

required under the California Environmental Quality Act and compliance with Regional Board

permit limits), to provide supplemental water pumped from the Saugus Aquifer or some other

local water resource to the SCR as an interim measure prior to completion of the AWRM

Program facilities. Additionally, as discussed previously, results from the GSWIM simulation

suggest that release of supplemental water to the SCR would be required during extreme

drought conditions to comply with revised WQOs for Reach 4B. These supplemental waters

would be delivered through contractual arrangements between the SCVSD and the Upper Basin
Water Purveyors.

Element No. 4: Ventura County Salt Export and Water Supply Benefits

In order to export accumulated salt in groundwater in East Piru and provide water supply

benefits for Ventura County, a key element of the AWRM Program is the construction of the

Ventura County water supply facilities, as shown conceptually in Figure 5-1. These facilities

would allow for salt export and water supply benefits by blending high quality Valencia RO

permeate water with the more saline groundwater in East Piru, to develop a blended water

supply that is less than 95 mg/L in chloride. The Ventura County water supply facilities would

be comprised of the following:

10 groundwater extraction wells in the East Piru groundwater basin;

a 12-mile RO permeate pipeline from the Valencia WRP to the East Piru extraction

wells; and

a 6-mile conveyance pipeline for the blended East Piru groundwater and Valencia WRP

RO water (East Piru Pipeline) for discharge to Reach 4A of the SCR, downstream of the

"Dry Gap."
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These facilities would be utilized to deliver high quality RO permeate water for a water supply

and salt export benefit, when RO permeate water is not needed for compliance with revised

WQOs.

Through the blending of high quality Valencia RO permeate water with more saline

groundwater underlying Reach 4B, a new blended water supply can be developed and managed

that will not only export salt accumulated in groundwater in the East Piru basin, but comply

with downstream surface water WQOs, and ultimately increase water supplies in Ventura

County through increased flows at the Freeman Diversion (Bachman, 2008). In addition, the

extraction of more saline groundwater underlying Reach 4B, will allow for greater recharge of

high quality storm flows in the SCR, which are typically low in chloride, lowering chloride

levels in the groundwater. GSWIM results showing predicted reductions in chloride levels iti

groundwater under Reach 4B are presented in Section 5.2.

Element No. 5: Protection of Salt-Sensitive Agriculture in Reach 4B

The AWRM Program recognizes that chloride levels in Reach 4B of the SCR may exceed the

protective range for salt sensitive agriculture (100 - 117 mg/L chloride concentration), as

determined by the Ag. Study (CH2M HILL, 2005). In order to protect this salt sensitive

agricultural beneficial use along Reach 4B of the SCR, the AWRM Program proposes to

provide surface water diverters along this reach of the SCR with a suitable alternative water

supply, when chloride concentrations in surface water exceed 117 mg/L (making surface water

quality unsuitable for the direct irrigation of salt-sensitive crops). Alternative water supplies of

suitable water quality will be provided to temporarily protect salt-sensitive agricultural uses in

Reach 4B. The use of alternative water supplies allows for the full protection of beneficial

uses, during' temporary and intermittent periods when water quality due to extreme drought

conditions does not support those beneficial uses.

Element No. 6: Supporting the Expansion of Recycled Water Uses in the Santa Clarita Valley

The AWRM Program includes provisions to support recycled water uses in the Upper Basin

Water Purveyor service areas. Increasing recycled water uses in the Santa Clarita Valley will

not only improve water supply reliability in he area, but also reduce the chloride loading

directly discharged to the SCR from the WRP discharges.
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Element No. 7: Revisions to Surface Water and Groundwater WQOs to support the AWRM
Program

As indicated above, the feasibility of the AWRM Program is dependent upon revising the
existing WQOs for surface water and groundwater to various levels that support the different
elements of the AWRM Program. Proposed revisions to surface water and groundwater
chloride WQOs are discussed in Section 5.3.

5.2 GWSIM SIMULATION OF THE AWRM ELEMENTS

Geomatrix performed a number of simulations using the GSWIM in an iterative process during
development of the final AWRM alternative to test and assess the feasibility and results of
many of the individual elements discussed in the previous section. Simulations included
evaluation of the impact of supplemental flows on chloride concentrations in the SCR,
quantification of salt export from pumping groundwater in the Piru Basin, optimization of the
number and location of wells used for potential water supply and salt export pumping,
optimization of the locations on the SCR for both assimilative capacity enhancement and salt
export discharges, assessment of volumes and impacts of groundwater pumping for
supplemental supplies, and assessment of volumes of supplemental water pumping required to
achieve various chloride threshold concentrations in the SCR. Results from these model
simulations were regularly presented and distributed to the stakeholders as part of the working
process toward a final AWRM scenario.

5.2.1. GSWIM Input and DevelOpment for the AWRM Alternative
The final AWRM alterantive was simulated using GSWIM based on the following
considerations:

Scenario lg_UV was used as a base case for the final AWRM simulation, which
includes an assumption of recycled water reuse in the East Subbasin in accordance with
Castaic Lake Water Agency's recycled water master plan, removal of self-regenerating
water softeners and the implementation of UV disinfection at the WRPs.

While a variety of concentration thresholds were evaluated by the model, the final
AWRM water routing and supplemental water pumping requirements were developed
based on achieving chloride concentrations less than 117 mg/L in Reach 4B of the SCR
during periods when SWP concentrations are less than 80 mg/L (generally during non-
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drought conditions) and achieving chloride concentrations less than 130 mg/L in Reach

4B of the SCR, during periods when SWP concentrations are greater than 80 mg/L

(generally during drought conditions). Figure 5-3 presents the simulated non-drought

and drought periods, as defined by simulated SWP concentrations. As shown on the

figure, non-drought periods represent approximately 76% of the simulation, with

drought periods representing the remaining 24%.

e 3.5 MGD was subtracted from predicted Valencia WRP discharges to account for 3.0

MGD of,R0 permeate water for available use (at an assumed chloride concentration of

10 mg/L) with approximately 0.5 MGD lost to brine waste in the MF/RO process. For

the GSWIM simulations, the 3 MGD high quality RO 'permeate water was then utilized

in the following manner, in order of priority of use: (1) discharged directly to the SCR

to achieve compliance with the Reach 4B SSO, when Reach 4B receiving water

chloride concentrations were predicted to exceed the upper end of the LRE guidelines

(117 mg/L); (2) mixed with groundwater pumping in Reach 4B to provide an

alternative water supply, when Reach 4B surface water exceeded 117 mg/L, to protect

salt-sensitive agricultural uses; and (3) mixed with groundwater pumping in Reach 4B

to provide water supply and salt export benefits to Ventura County, when Valencia RO

permeate water is not needed to comply with Reach 4B WQOs and/or is not needed to

provide an alternative water supply to Reach 4B surface water diverters. .

A total of 10 new groundwater extraction wells were simulated within the San Pedro

Formation (model layers 4 and 5) in the eastern portion of the Pim Basin, as shown on

Figure 5-4. The pumping rates for the East Piru extraction well network were

developed based on an estimate of groundwater concentrations mixed with the available

high quality RO permeate water at 10 mg/L chloride to achieve a blended water

chloride concentration of 95 mg/L chloride or less, which would comply with Reach 4A

chloride WOO of 100 mg/L, plus a factor of safety. Figure 5-5 presents the estimated

pumping rates over time for the extraction wells. The blend of extracted groundwater

and RO permeate water is routed in the East Piru Pipeline and discharged to the SCR

near the Fillmore Fish Hatchery, as shown on Figure 5-6. This particular location is

where the "Dry Gap" historically ends, and where surface flows in the SCR are

perennial, which ensures that flow and salt export out of the basin occurs.
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During conditions of drought (i.e. when SWP supplies have concentrations greater than
80 mg/L chloride), additional supplemental water (above the 3.0 MGD RO permeate
water from the Valencia WRF') is required to achieve compliance with the Reach 4B
SSO. It was assumed that this supplemental water could be derived from pumping the
lower chloride Saugus aquifer in the Eastern Basin (that has a simulated chloride
concentration of approximately 60 mg/L), and releasing this pumped groundwater to the
SCR to further lower chloride concentrations in the receiving waters in Reach 4B to
achieve the SSO. The amount of Saugus aquifer water that would be released as
supplemental water would be replaced as supply with an equivalent amount of imported
water procured from State Water Project through the use of Castaic Lake Water Agency
facilities, keeping the total groundwater pumping the same. Figure 5-7 presents
estimated supplemental water pumping requirements derived from both MF/RO treated
water and from pumping of the Saugus aquifer, along with assumed SWP
concentrations for reference. Supplemental water from the Saugus aquifer was
simulated as being pumped equally from a total of three wells (two future wells to be
owned an operated by the Castaic Lake Water Agency and the Valencia Water
Company (VWC) well 206), as shown on Figure 5-8. During periods when the Saugus
aquifer was being pumped as a source of the supplemental water, the total groundwater
available for supply was reduced by that amount and it was assumed to be derived from
all remaining VWC wells per the Urban Water Management Plan, in a similar fashion
to Scenario 1 g_UV.

Supplemental water discharges were simulated to be added to the SCR immediately
upgradient of Blue Cut, as shown on Figure 5-9.

Portions of the 3 MGD RO permeate water from the Valencia WRP were blended with
the extracted groundwater underlying Reach 4B to provide an alternative water supply
to Reach 4B surface water diverters when chloride concentrations in the river exceed
117 mg/L.

5.2.2 GSWIM Results for the AWRM Alternative

With the development of the final AWRM alternative, attainment frequencies for the SSOs
proposed in Section 5.3 of this report were evaluated. Simulated surface water and
groundwater chloride concentrations, flows and groundwater levels associated with the AWRM
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alternative are evaluated and discussed in Section 5.2.2.1, while benefits related to salt export

capability of the AWRM alternative are discussed in Section 5.2.2.2.

5.2.2.1 Surface Water and Groundwater - AWRM Alternative

Figure 5-10 presents chloride concentrations for surface water predicted at Blue Cut for the

AWRM alternative. Also included on the figure are results from Scenario 1g_UV and the Zero

Discharge alternative for comparison. As shown on the figure, the AWRM alternative is

predicted to generally achieve chloride concentrations of less than the 117 mg/L threshold at

Blue Cut during non-drought periods and the 130 mg/L threshold during drought periods.

Figure 5-11 presents predicted, cumulative surface flows at Blue Cut. As, shown in the figure,

the AWR.M scenario results in approximately 60,000 acre-ft less surface flows at Blue Cut over

the simulated period than Scenario lg_UV, primarily due to the reduction of Valencia WRP

discharges to the river that are being diverted for MEF-R0 treatment and utilized for water

supply, salt export and/or as an alternative water supply, as well as the loss of, flow as brine

waste..

Figure 5-12 presents predicted attainment frequencies for the AWRM alternative for various

chloride thresholds (100 mg/L, 117 mg/L and 130 mg/L) for surface water at Blue Cut. As

shown on the figure, the AWRM alternative is predicted to achieve attainment of the Reach 4B

chloride SSO of 117 mg/L in non-drought conditions (SWP chloride < 80 mg/L) 99.9% of the

simulation time period, versus 90.7% for Scenario 1g_UV. During drought conditions (SWP

chloride > 80 mg/L), the AWRM alternative is predicted to achieve attainment of the Reach 4B

chloride SSO of 130 mg/L 99.2% of the, simulation period, versus 45.0% for Scenario lg_UV.

Thus the AWRM alternative is predicted to achieve the proposed Reach 4B surface water SSOs

at virtually all times during the simulation period.

Figure 5-13 presents predicted attainment frequencies for the AWRM alternative for surface

and groundwater along SCR Reaches 5 (between the Valencia WRP and Blue Cut) and 6

(between the Saugus and Valencia WRPs). The SSO for chloride in both surface and

groundwater in these reaches is 150 mg/L. Attainment of the 150 mg/L chloride SSO is

predicted to range from 98 to 100% in surface water along Reaches 5 and 6, while groundwater

concentrations (based on an average from production wells along the reaches) are always

predicted to be less than 150 mg/L.
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Figure 5-14 presents predicted attainment frequencies for the AWRM alternative for
groundwater beneath the Piru Basin (Reaches 4A and B). Average groundwater chloride

-concentrations from-production wells in the-eastern portion of thePiru Basin under Reach 4B
are predicted to be less than 130 mg/L 99.9% of the simulation period, versus 90.2% for
Scenario lg_UV. This represents a general predicted reduction in chloride concentrations in
groundwater in the Piru Basin over the Scenario lgUV. Figure 5-15 presents simulated
groundwater concentrations for a well located within Reach 4B in the eastern portion of the
Piru Basin (designated V-0013). As shown on the figure, concentration reductions of
approximately 20 mg/L are evident during general drought periods (model years 2008 through
2011 and 2021 through 2023, representing hydrology from 1976 through 1979 and 1989
through 1991, respectively). Simulated groundwater chloride concentrations for wells located
in the central and western portions of Piru Basin (designated V-105 and V-176, respectively)
are shown on Figures 5-16 and 5-17. As shown on the figures, chloride concentrations are
predicted to improve through implementation of the AWRM alternative, as compared to the
Scenario lg_UV.

The impact of the AWRM alternative on groundwater elevations was also assessed for both the
10 well water supply and salt export system proposed for the Piru Basin, as well as from
pumping water from the Saugus aquifer for supplemental water flows. Figure 5-18 presents the
predicted groundwater elevations in the Piru Basin near the simulated extraction well systems
(in a well designated V-0036). A comparison of the AWRM scenario and Scenario lg_UV
indicates that additional groundwater depression during dry periods is predicted. However,
groundwater levels are predicted to respond quickly to storm flow periods that result in "re-
filling" of the basin. In addition, the predicted water levels in the well in response to the
AWRM alternative are generally consistent with historically observed water levels (i.e. the
pumping of groundwater for salt export is not predicted to produce lower water levels than
historically observed) (Bachman, 2008).

Figure 5-19 presents a map of groundwater level differences in the Saugus aquifer surrounding
the wells simulated for use as dilution pumping. The groundwater level differences plotted on
the map represent predicted differences between the AWRM alternative and the Scenario
1g_UV at the end of the period of maximum pumping (at the end of September of model year
2023, corresponding to the hydrology of 1991) in model layer 8 (note the wells are simulated to
be screened in model layers 4 to 8). As shown on the figure, maximum groundwater level
differences of up to 30 feet are predicted near the simulated wells. In general, groundwater
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levels in the Saugus formation were predicted to recover to "pre-AWRM pumping" levels in

approximately 5 months after pumping has ceased, as shown in Figure 5-20 (representing

conditions at the end of February, model year 2024). As noted previously, any Saugus aquifer

groundwater utilized as supplemental water to the SCR is replaced in the simulation with

imported SWP water and served in-lieu of Saugus aquifer water that would otherwise be served

to Santa Clarita Valley residents.

5.2.2.2 Salt Export Capabilities of the AWRM Alternative

The GSWIM results for Scenario 1g_UV at Blue Cut were also utilized to evaluate the amount

of chloride loading in excess of the existing surface water 100 mg/L WQO and proposed 117

mg/L SSO for Reach 4B, as well as the amount of salt export achieved through the use of RO,

and the East Piru extraction wells. In addition, Dr. Steve Bachman (2008) evaluated that

amount of chloride loading from coastal salt water intrusion that is prevented as a result of the

AWRM alternative, in comparison with the Minimal Discharge alternative, discussed in

Section 3.0. Dr. Bachman (2008) further evaluated the increase in surface flows that can be

diverted at the Freeman Diversion, which can be directly used for in-lieu deliveries of water

supply as opposed to pumping groundwater in overdraft areas of the Oxnard Plain. Based on

Dr. Bachman's analysis, greater than 10,000 AFY of water supply at the Freeman Diversion

could be achieved with the AWRM alternative, which would also substantially reduce the

amount of chloride loading from salt-water intrusion in the Oxnard Plain.

The salt export from. East Piru Basin and resultant reduction in coastal saltwater intrusion

provided by the increased water supply benefits, vastly outweigh the incremental loading above

the WQO that occurs during extreme drought conditions, when SWP chloride levels are

elevated. A comparison of the yearly excess chloride loading above the existing 100 mg/L

WQO and proposed 117 mg/L SSO in Reach 4B, with the predicted yearly chloride export

through the extraction wells and prevention of saline intrusion are shown in Figure 5-21. As

shown on the figure, salt export from East Piru Basin is approximately 6 times greater than the

incremental loading above 100 mg/L, and almost 70 times the incremental loading above 117

mg/L. The resulting reduction in coastal salt water instruction is approximately 17 times

greater than the loading above 100 mg/L and 200 times the loading above 117 mg/L,

representing a significant reduction in salt load in the SCR watershed. In addition, significant

chloride load is also removed by RO of wastewater at the Valencia plant for the AWRM

alternative.
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5.3 PROPOSED REVISIONS TO THE CHLORIDE WATER QUALITY OBJECTIVES
The feasibility of the AWRM Program is dependent upon revising the existing WQOs for
surface water and groundwater to various SSOs that support the different elements of the
AWRM alternative. A summary of the recommended SSOs for surface water and groundwater,
in support of the AWRM alternative, is presented in Table 5-1 and shown graphically on
Figures 5-22 and 5-23. The regulatory and technical justification for these SSOs is discussed
extensively in the TMDL Task 7 and 8 Report (Larry Walker and Associates, 2008).

Through revision of these surface water and groundwater WQOs, the amount of advanced
treatment required to achieve compliance with these SSOs is significantly reduced, which
allows for the disposal of brine wastes generated from the RO processes through deep well
injection as opposed to the construction ofa 43-mile brine line through Ventura County with an
associated ocean outfall. Preliminary feasibility studies on deep well injection for brine
disposal indicate that the brine waste from a 3 MGD RO production facility could potentially
allow for as much as 20 years of brine disposal capacity (CH2M Hill, 2008). The use of brine
concentration and zero liquid discharge technologies could further improve RO recoveries, and
minimize brine generation and increase brine disposal capacities of deep well injection. In
addition, a revision of these WQOs would better facilitate the permitting of recycled water uses
in the Santa Clarita Valley, which will improve water supply reliability in the area, and reduce
the direct chloride loading from recycled water that can now be beneficially reused, as opposed
to being discharged to the SCR.

In Ventura County, the proposed SSOs support an AWRM alternative, which will substantially
increase water supplies and help to prevent coastal salt water intrusion in the Oxnard Plain, due
to overdraft conditions. As noted in Bachman (2008), the AWRM alternative will increase the
amount of surface flows in the SCR that can be diverted at the Freeman Diversion, and be
delivered to overdraft areas in the Oxnard Plain in-lieu of groundwater pumping in those areas,
resulting in a potential reduction of chloride loading from salt water intrusion. Furthermore,
the AWRM alternative indicates an overall improvement in water quality for groundwater and
surface water throughout Piru Basin. Ultimately, the cumulative benefits of the AWRM
alternative will improve water quality in surface water and groundwater, improve water
supplies to Ventura County, protect all beneficial uses, and reduce the amount of advanced
treatment and associated brine disposal needed for compliance.
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6.0 SUMMARY AND CONCLUSIONS

This report presents the potential compliance options to the chloride TMDL issues in the SCR

and the results of the assessment of those alternatives, utilizing the GSWIM. The compliance

alternatives evaluated as part of this effort include:

1) Advanced Treatment and Brine Disposal;

2) Minimal Advanced Treatment / Zero Discharge and Secondary Effluent Pipeline

and Outfall;

3) Alternate WRP Discharge Location; and

4) Alternative Water Resource Management

As required in Task 9 of the Chloride TMDL process, the report evaluated these potential

chloride control measures in terms of complying with existing and revised WQOs. The

Advanced Treatment and Brine Disposal alternative, the Minimal Advanced Treatment / Zero

Discharge and Secondary Effluent Pipeline and Outfall alternative, and the Alternate WRP

Discharge Location alternative were evaluated for compliance with the existing WQOs. The

results of this evaluation are summarized in Table 6-1.

Because compliance with the existing 100 mg/L WQO was not possible at all times and all

locations in the SCR receiving waters, revisions to these WQOs were considered that would

still be protective of all beneficial uses in Reaches 4B, 5 and 6. An AWRM alternative was

jointly developed by various TMDL stakeholders, which will achieve compliance with

proposed SSOs and provide for a diverse mix of water quality and water supply benefits. The

key elements of the AWRM alternative include:

implementing measures to reduce chloride in the recycled water from the District's

WRPs;

constructing advanced treatment for a portion of the recycled water from the District's

Valencia WRP;

procuring local groundwater for release to the SCR as supplemental water during

drought periods;
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constructing water supply facilities in Ventura County to facilitate export of existing
salts in groundwater;

providing alternative water supply to protect salt-sensitive agricultural beneficial uses of
the SCR;

supporting the expansion of recycled water uses within the Santa Clarita Valley; and

revising surface water and groundwater WQOs to support all of these elements.

The AWRM alternative provides for a regional watershed solution for chloride as an
alternative to compliance with the existing 100 mg/L WOO, considers the use of SSOs and
water resource management facilities that would allow for the full protection of all
beneficial uses, while simultaneously providing amore feasible compliance solution,
maintains a chloride balance in the USCR watershed, and provides salt export and water
supply benefits to Los Angeles and Ventura County stakeholders. The results of the
evaluation for the AWRM compliance with proposed SSOs are summarized in Table 6-2.
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TABLE 1-1

GSWIM INITIAL SCENARIOS MATRIX
Upper Santa Clara River Chloride. TMDL

Santa Clara River Valley, California

GSWIM Scenarios

Compliance Option
Reuse Scenario 1

High Water Reuse

Reuse Scenario 2

Intermediate Water Reuse

Reuse Scenario 3

Low Water Reuse

MF/RO at 100 mg/L
(Saugus and Valencia WRPs)

la 2a

..

3a

MF/RO at 120 mg/L
(Saugus and Valencia WRPs)

lb 2b 3b

MF/RO at 150 mg/L
(Saugus and Valencia WRPs)

lc 2c 3c

MF/RO at 160 mg/L
(Saugus and Valencia WRPs)

Id 2d 3d

Chloride Loading Above Water Softeners
(0% SRWS removal)

le 2e 3e

Chloride Loading Above Water Softeners
(50% SRWS removal)

if 2f 3f

Chloride Loading Above Water Softeners
(100% SRWS removal)

lg 2g 3g

Notes:
Scenarios performed by Geomatrix Consultants, Inc. are shown in bold italics and underlined. Scenarios that were not performed are shown in italics .

The remaining scenarios were performed by CH2M HILL. Scenarios 2e and 2g were conducted using chloride loadings computed by assuming

additional wastewater treatment using an ultraviolet (UV) treatment process. SRWS refers to SelfRegenerating Water Softeners.
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TABLE 1-2

GSWIM SIMULATIONS OF ALTERNATIVE COMPLIANCE OPTIONS
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

GSWIM Alternative Compliance Scenarios

Compliance Alternatives Elements Potential Benefits Infrastructure Requirementrs

Advanced Treatment Treat all Valencia and Saugus WRP
discharages to 100 mg/L

Chloride mass removal, reduced
concentrations in SCR at Blue Cut

Installation and operation of MF/RO
treatment at both WRPs and

development of 43 mile brine
discharge piping to ocean

Zero Discharge Divert all Valencia and Saugus
arges to oceanWRP discharges Chloride mass removal

Development of 43 mile discharge
piping to ocean to accommodate all

WRP discharge, plus new ocean
outfall

Minimal Discharge

Treat 4.6 MGD of Valencia WRP
discharge and 5.0 MGD of Saugus
discharge using MF/RO, all other

discharges to ocean

Chloride mass removal, maintain
minimal SCR flows for habitat

Installation and operation of ME /RC
treatment at both WRPs and

development of 43 mile brine waste
and WRP discharge piping to ocean,

plus new ocean outfall
Alternate WRP Discharge Location Move Valencia WRP discharge

location to top of SCR Reach 7
Better use of basin assimilative

capacity
Development of 16 miles of pipeline

for alternative discharge

Alternative Water Resource Management

Treat 3 MGD of Valencia WRP
discharges using MF/RO, develop
salt export pumping in Pim Basin,

use dilution flows to moderate
chloride concentrations in SCR

Basin-wide approach, chloride mass
removal, reduced concentrations in

SCR at Blue Cut, water supplyNay
benefits in Ventura County

Installation and operation of MF/RO
treatment at Valencia WRP, 12-mile

permeate pipeline for RO flows,
outfall to SCR near Blue Cut, brine
discharge via deep-well injection,

installation of 100 well water supply
system and piping in Pins Basin,

replacement water for dilution flows
during drought

Received
July 29, 2011
commission on
state mandates

1550



TABLE 5-1

PROPOSED REVISIONS TO MINERAL WATER QUALITY OBJECTIVES TO SUPPORT THE AWRM

Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Mineral WQO

Proposed Revisions to WQOs for Surface Waters
Reach 4B Reach 5 Reach 6

Chloride 117 mg/L (SWP chloride less than 80mg/L)
130 mg/L (SWP chloride less than 80mg/L)

Previous WOO =100 mg/L

150 mg/L (12-month average)-
Previous WOO = 100 mg/L

150 mg/L (12-month average)
Previous WOO =100 mg/L

Total Dissolved Solids 1,300 mg/L (no change from previous) 1,000 mg/L (no,change from previous) 1,000 mg/L (no change from previous)

Sulfate 600 mg/L (no change from previous) 400 mg/L (no change from previous) 450 mg/L
Previous WOO .--- 300 mg/L

Mineral WQO

Proposed Revisions to WQOs for Groundwater

East Piru Castaic Valley
Santa Clara - Bouquet and San

Franciscito Canyons

Chloride TBD
Previous WOO = 200 mg/L

150 mg/L (no change from previous) 150 mg/L
Previous WOO = 100 mg/L

Total Dissolved Solids TBD
Previous WOO = 2,500 mg/L

1,000 mg/L (no change from previous) 1,000 mg/L
Previous WOO = 700 mg/L

Sulfate TBD
Previous WOO - 1,200 mg/L

350 mg/L (no change from previous) 450 mg/L
Previous WOO - 250 mg/L
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TABLE 6-1

SUMMARY OF COMPLIANCE ALTERNATIVE ATTAINMENT FREQUENCIES
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Compliance Alternative Surface Water at Blue Cut East Piro Basin Groundwater West Pins Basin Groundwater
Surface Water WQO

100 mg/L
LRE Threshold

120 mg/L
Surface Water WQO

100 mg/L
LRE Threshold Groundwater WQO

120 mg/L 200 mg/L
Surface Water WQO

100 mg/L
LRE Threshold Groundwater WQO

120 mg/L 100 mg/LScenario lg UV 41.2 77.8 43.5 76.3 100.0 100.0 100.0 100.0Advanced Treatment - la 66.8 99.0 55.0 99.6 100.0 100.0 100.0 100.0Advanced Treatment - 2a 66.4 100,0 54.2 99.6 100.0 100.0 100.0 100.0Advanced Treatment - 3a 66.1 100.0 55.3 99.8 100.0 100.0 100.0 100.0
Mimimal Discharge 65.5 87.8 62.1 98.8 100.0 100.0 100.0 100.0Zero Discharge 63.8 80.7 68.3 97.5 100.0 100.0 100.0 100.0Alternate WRP Location 48.9 76.0 46.1 80.5 100.0 100.0 100.0 100.0

Note: Value represents percentage of days during simulation period that chloride is predicted to be equal to or less than the WQO concentration
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TABLE 6-2

SUMMARY OF SITE SPECIFIC OBJECTIVE ATTAINMENT FREQUENCIES FOR THEAWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Zompliance Alternative Reach 4B (at Blue Cut) Reach 5 Reach 6

Surface Water WQO During Non-Drought Suface Water WQO During Drought Surface Water WQO Groundwater WQO Surface Water WQO Groundwater WQO

117 mg/L 130 mg/L 150 mgt 150 mg/L 150 mg/L 150 mg/L

AWRM Alternative 99.9 99.2 98.3-99.7 100.0 98.6 - 99.7 100.0

Rote: Value represents percentage of days during simulation period that chloride is predicted to be equal to or less than the WQO concentration
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.

i i

1

1 I.

Daily Chloride Threshold Attainment Frequencies (percent)

Blue Cut

Simulation
Surface Water WC30 Avocado Threshold

100 molL 100 molL 120 mg/L

Scenario la 66.13 66.8 99.0

Scenario 2a 66.4 66.4 100.0

Scenario 3a 66.1 66.1 100.0

Scenario lgUV 41.2 41.2 77.8

Groundwater East of Piru Creek

Simulation
Surface Water WOO Avocado Threshold

100 mo/L 100 mulL 120 mg/L

Scenario la 55.0 55.0 99.6

Scenario 2a 54.2 54.2 99.6

Scenario 3a 55.3 55.3 99.8

Scenario lgUV 43.5 43.5 76.3

Groundwater West of Piru Creek

Simulation
Surface Water WOO Avocado Threshold

100 mg& 100 mo/L I 120 mgIL

Scenario la 100.0 100.0 i 100.0
Scenario 2a 100.0 100.0 100.0

Scenario 3a 100.0 100.0 100.0

Scenario lgUV 100.0 100.0 100.0

10 20 30 40 50 00 70

Charldo Concentration Attainment Frequency (percent

Explanation
Higts Rause, 100 mon. Cbtorkle (aSaugus
and Valer0a WRP Discharge (Scenario 18)

Intermediale Reuse, 100 rng/L coo*. In Saugus
and Valencia WIRP Discharge (Soonerio gal

14e12,05 nrtu.st4110.P.er rralr11.11noorzr.1 64.11,sw

Notes:
1. Attainment frequency represents the percent

or time during the future simulation period that
chloride concentrationsivere at or below the
Indicated daily chloride concentratlon.

DRAFT
SIMULATED DAILY CHLORIDE ATTAINMENT

FREQUENCIES AT BLUE CUT AND PIRU BASIN
GROUNDWATER - ADVANCED TREATMENT

ALTERNATIVES
Upper Santa Clara River Chloride TOOL

Santa Clara River May, 03000)0

By: KKZ 113ate:5/1/20130 Project No. 10354

Geomatrix FO.. 2-2
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Simulation Date
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Geom3tri x
SIMULATED DISCHARGES FROM THE VALENCIA WRP FOR THE MINIMAL DISCHARGE ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354
Figure

3-1
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-Scenario 1g_UV "777 Minimal Discharge Alternative, Zero Discharge Alternative

2030

Geomatrix

SIMULATED CHLORIDE CONCENTRATIONS AT BLUE CUT FOR THE ZERO AND MINIMAL DISCHARGE
ALTERNATIVES

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley. California

Project No.

10354
Figure

3-2
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Blue Cut
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Choride Concentration Attainment Frequency (percent)

Groundwater East of Piru Creek

180 V0012, V0016 V-0038, anti V.0063
Average daily chloride concentration values Morn

180 -1 -t.

0140 !.

120

g 103
iA

fe, 00
: -t :

40

20
.

I . :

.
i

i
t

g

0

0 10 20 30 40 50 50 70 80 90 100

Choride Concentration Attainment Frequency (Percent)

Groundwater West of Pi ru Creek

100

Average daily chlorlde concentration values from
i150 V.11242,,0066, v-00e0.Y.0070 V0105, WM%

.A. v0109 V0121. V0123. V0134 V.0156. V.0176
: 1

:
: .1 160 V0161, V0183, V0233, V0237. arc V-02313 :

.

i
i

1Te

a
g 103

i
1

.

. !

. .

tt .
. 1 .

I

5 6° +

- 40
20

0
20 30 40 SO 62 70 80

Choride Concentration Attainment Frequency (percent)

Daily Chloride Threshold Attainment Frequencies (percent)

Blue Cut

Simulation
Surface Water WOO Avocado Threshold

100 mq/L 100 mg/L 120 mg/L
Minimal Discharge

Alternative 65.5 65.5 87.8
Zero Discharge

Alternative 63.8 63.8 80.7
'Scenario 1gUV 41.2 41.2 I 77.8

Groundwater East of Piru Creek

Simulation
Surface Water WOO Avocado Threshold

100 mg/L 100 mg/L 120 mg/L
Minimal Discharge

Alternative 62.1 62.1 98.8
Zero Discharge

Alternative 68.3 68.3 97.5
Scenario 1gUV 43.5 I 43.5 76.3

Groundwater West of Piru Creek

Simulation
Surface Water WOO I Avocado Threshold

100 mg/L Jj29ILI 120 mglL

100.0

Minimal Discharge
Alternative 100.0 100.0

Zero Discharge
Alternative 100.0 100.0 100.0

Scenario 1gUV 100.0 I 100.0 100.0

Explanation

WaVrtreZt7g,17,,Z," ZtVg:::17,1,12.

Z.=;%=.7,70:0Zguv,

Notes:
1. Attainment frequency represents the percent

of time during the future simulation period that
chloride concentrations were at or below the
indicated daily chloride concentration.

SIMULATED DAILY CHLORIDE ATTAINMENT
FREQUENCIES AT BLUE CUT AND PIRU BASIN

GROUNDWATER-ZERO AND MINIMAL
DISCHARGE ALTERNATIVE

Upper Santa Mara River Chloride TMOL
Santa Clara River Valley. California

KKZ Mate: 5/1/2008 Protect No. 10354

Geomatrix Figure - 3_3
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1704 Ge °matrix

SIMULATED CUMULATIVE SURFACE FLOWS AT BLUE CUT FOR THE ZERO AND MINIMAL DISCHARGE
ALTERNATIVES

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354

Figure

3-4
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Alternate,Valencia WRP
Discharge Location ,

Explanation

GWSI Study Area

WRP Location

Alternate Valencia WRP Discharge Location

Streams

Santa Clara River Reaches (RWQCB)

.44., Reach 4

4.®^ Reach 5 (Chloride TMDL Reach)

4.44 Reach 6 (Chloride TMDL Reach)

Reach 7

A T
SIMULATED ALTERNATE LOCATION FOR
VALENCIA WATER RECLAMATION PLANT

DISCHARGES
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, Callfomla

By KKZ I Date: 5/1/2008

Geomatrix
Project No. 10354

Figure 4-1
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2025 2030

PriE! Geomatri x

SIMULATED CHLORIDE CONCENTRATIONS AT BLUE CUT FOR THE ALTERNATE WRP DISCHARGE LOCATION
ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley. California

Project No.

10354
Figure

4-2

Received
July 29, 2011
commission on
state mandates

1563



E 180

100

4 83

40

'Ft

20

Blue Cut

20 30 40 50 60

ChmideConcentration Attainment Frequency rpetcent)
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Ctroride Concentration Attainment Frequency (percent)

Groundwater West of Pint Creek
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Average dally chlorlde concentration values (torn
V.0042, V.0058, V-0080. V-0070. V-0105, V-0108.
V.0109. 02121, V.0123, V-0124, V.0188, V-0176,
V.0181, V-0183, V-0233, V.0232, and V-0238

.
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i . .
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.

!
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.
.

. .
: .. .i . . .

. .. .
.

. .. . . . . .

20 00 40 50 60 70 80 92 100
Choride Concentration Attainment Frequency (percent)

Daily Chloride Threshold Attainment Frequencies (percent)

Blue Cut
Surface Water WOO Avocado Threshold

Simulation 100 mg/L 100 mg/L1120 mg/L
Alternate Discharge

Location 48.9 46.9 76.0
Scenario lgUV 41.2 1 41.2 77.8

Groundwater East of Piru Creek
Surface Water WOO Avocado Threshold'

Simulation 100 mg/L 100 mg/L 120 mg/L
Alternate Discharge

Location 46.1 46.1 80.5
Scenario -itiv 43.5 43.5 76.3

Groundwater West of Piru Creek
Surface Water WOO Avocado Threshold

Simulation 100 mg/L 100 mg/L1 120 mg /L.
Alternate Discharge

Location 100.0 100.0 100.0
Scenario 1gUV 100.0 100.0 100.0

Explanation
AAA. HIgh Flinn; 100 Percent Removal 01 CO Regenerating

Water Softeners with Alternate WRP Discharge Location
Altematrve

1110 Reuse; 100 Percent Removal al Set
Regenerating Water Softeners (Scenerlo 1gLIV)

Notes:
1. Attainment frequency represents the percent

of time during the future simulation period that
chloride concentrations were at or below the
indicated daily chloride concentration.

SIMULATED DAILY CHLORIDE ATTAINMENT
FREQUENCIES AT BLUE CUT AND PIRU BASIN

GROUNDWATER - ALTERNATE DISCHARGE
LOCATION ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

no; KKZ (Dale: 51112000 Project No10304

Geomatrix Figure 4 -3.
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Simulation Date

Scenario 1g_UV Alternate Discharge Location

PPAM Geomatrix

SIMULATED CUMULATIVE SURFACE FLOWS AT BLUE CUT FOR THE ALTERNATE WRP DISCHARGE LOCATION
ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley. California

Project No.

10354
Figure

4-4
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2030

Geo. rra tri x
SIMULATED CHLORIDE CONCENTRATIONS IN NCWD'S PINETREE WELL, ALTERNATE WRP DISCHARGE
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Upper Santa Clara River Chloride TMDL
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Figure
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Geornatrix
SIMULATED CHLORIDE CONCENTRATIONS IN VWC'S Q2 WELL, ALTERNATE VVRP DISCHARGE LOCATION

ALTERNATIVE
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley, California

Project No.
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Figure
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Ventura County L.A. County

Lake Piru
Castaic Lake

A

LEGEND

East Piru Pipeline
= RO Pipeline

Extraction Wells

Geornztrix
CONCEPTUAL SCHEMATIC SHOWING AWRM ELEMENTS

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354

Figure

5-1
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AWRM Operation when SWP Cl 80 mg/L

Ip

1

East Piru
Extraction

Wells

3 MGD RO - Valencia WRP

VVQ0 I
MO WQO

100 130 150
xa" Ar.7Tzrarrir... In72V-SZ

Rea I Reach 411 Reach

Ventura County

AWRM Operation when S P CI < 80 mg/L

Blended RO+ Groundwater
Discharge @ <95 nigIL

INQO
150

I Reach 6

Valencia WRP

Saugus Aquifer
Dilution Water

Saugus WRP

Los Angeles County

3 MGD RQ -Valencia WRP

Reach 4aE # Roach S

Ventura Coun

Valencia WRP Saugus WRP

Los Angela

Geomatrix
CONCEPTUAL OPERATIONS OF THE AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354

Figure

5-2
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Simulated Date
2025 2030

Geo alz tri x
SIMULATED STATE WATER PROJECT CHLORIDE CONCENTRATIONS AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354

Figure

5-3
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Explanation

sr.:3 GWSI Study Area

WRP Location

Salt Export Wells

Streams

Santa Clara River Reaches (RWQCB)

us.. Reach 4

a...0 Reach 5 (Chloride TMDL Reach)

....ton, Reach 6 (Chloride TMDL Reach)

Reach 7

DRAFT
LOCATION OF SIMULATED SALT EXPORT WELLS

NEAR PIRU CREEK
Upper Santa Clara RiVar Chloride TMDL

Santa Clara Myer Valley, California

By. KKZ (Date: 5112005 Project No. 10354

Figaro 5.4
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10 well total pumping Valencia RO water piped to Piru Basin
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;eo oa -ix
SIMULATED PUMPING RATES FOR SALT EXPORT WELLS, AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.
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5-5
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Explanation0 MAGI Study Area

WRP Location

Salt Export Well + RO Discharge Location

Streams

Santa Clara River Reaches (RWQCB)

Reach 4

Reach 5 (Chloride TMDL Reach)

Reach 6 (Chloride TMDL Reach)

Reach 7

o as

DRAFT
SIMULATED DISCHARGE LOCATION FOR MIX OF

SALT EXPORT WELL PUMPING AND VALENCIA
WRP RO WATER

Upper Santa Clara River Chl rIde TMDL
Santa Clara River Valley. California

By: Kla 'Date: 511/2000 Protect No. 10354

Geomatrix Rum 5-6
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Simulation Date

Valencia RO Water Saugus Aquifer Water

2025

A M
2030

Ge.em2trix
SIMULATED RATES OF SUPPLEMENTAL WATER DISCHARGES - AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354
Figure

5-7
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firZZValencia WRP

Future
Saugus
Well 1 +Future

Saugus
VVell 2

Explanation

GWSI Study Area

WRP Location

+ Saugus Aquifer Supplemental Pumping Well

Streams

Santa Clara River Reaches (RWQCB)

44.4. Reach 4

Reach 5 (Chloride TMDL Reach)

..444 Reach 6 (Chloride TMDL Reach)

.4® Reach 7

0 0.6 1

DRAFT
SIMULATED PUMPING LOCATIONS FOR SAUGUS
SUPPLEMENTAL WATER AWRM ALTERNATIVE

Upper Santa Clam River Chloride TM
Santa Clam River Valley, California

St KKZ !Data:5/1/2006

- G e om a tr ix

Protect No. 10354

Flpure 443
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Explanation

GWSI Study Area

. WRP Location

"BMW Supplemental Discharge Location'Ar

vHf

"

Sr

. ' Sc ,..'
.,,a, ,,a1 1.

'"1". "Y,:v) ' ',
, va'ien\call:"w4P

''..7"
4 ,."Z".-

:...._.

, ..,
Sartgiiis WRP;_,," ...,,,,,.., Supplemental Vat"!

'5"'":7' L,,,, :,,,,,, '..,-,1.: Discharge Location
, , .....

- ,-"l' , ,-, ' ' -'' ''''',A
'..wl.-

s ; ;

bo# ta:."" $,"

'7!%f
''$114r,

(1

g

iv

Santa Clara River Reaches (RWQCB)

Reach 4

Reach 5 (Chloride TMDL Reach)

...** Reach 6 (Chloride TMDL Reach)

Reach 7

0.5

SIMULATED DISCHARGE LOCATION FOR
DISCHARGES OF SUPPLEMENTAL WATER

Upper Santa Clara River Chloride TAM.
Santa Clara River Valley. Califomia

By. KKZ I Date: 5/1/2008 Protect No.10354

Geomatrix Figure 5.9
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Geomatrix
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2030

FFA eomatrix
SIMULATED CUMULATIVE SURFACE FLOWS AT BLUE CUT FOR THE AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley, California

Project No.

10354
Figure
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Blue Cut - Non-Drought

200 --r--

E 160

.1140
I

120
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a d0
20

200
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140
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SO

t0

1 '0
20

40 50 60 70 80 90 180

Choride Concentration Attainment Frequency (percent)

Blue Cut -Drought

r f

1..

10 20 30 40 50 60 70 80 90

Choride Concentration Ana nment Frequency (percent)

Blue Cut - Combined

10 20 30 40 50 60 70 80

Choritle Concentration Attainment Frequency (percent)

Daily Chloride Threshold Attainment Frequencies (percent)

Blue Cut - Non-D ought
Chloride Concentration Threshold

Simulation 100 mglL I 117 mg/L 130 malL

AWRM Alternative 54.5 99.9 100.0
Scenario 1gUV 51.5 90.7 I 99.5

Blue Cut - Drought

Simulation
Chloride Concentration Threshold

100 mglL 117 mglL 130 mglL

AWRM Alternative 9.3 26.8 99.2
Scenario 1pUV 9.1 20.6 45.0

Blue Cut - Combined
Chloride Concentration Threshold

Simulation 100 mglL I,. 117 mgiL J 130 mg/L

AWRM Alternative 43.5 821 99.8
Scam/1°1;0V 41.2 73.6 86.3

Explanation
--- F400 Raae; AWRM amrmare

0511 Retro; 100 Percent Removal of Sell
Pageneratng Water Softeners (Scenario 18011

holes:
1. Attainment frequency represents the Percent

of time during the Mare alrntilation period that
chloride concentiationt were at or below the
indicated daily chloride concentration.

2. "Drought' refers to time periods when simulated
imported Stete Water Project (SVVP) water
chloride concentrations are greater than 80 mg/L
(2,130 simulation days), and .non,drought" refers
to time periods when simulated imported SWP
water chloride concentrations are less than 80
mg/L (6,638 simulation days).

DRAFT
SIMULATED DAILY CHLORIDE ATTAINMENT

FREQUENCIES AT BLUE CUT DURING DROUGHT
AND NON-DROUGHT - AWRM ALTERNATIVE

Upper Santa Clara River Chl ride TMDL
Santa Clara River Vetey, California

By: if KZ 'Date:5/172003 Project No. 10354

Geomatrix FiScro 5 -12
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Reach 6 - Surface Water

7 250
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Chloride Concentration Attainment Frequency (percent)

Reach 5 -Surface Water

0

0

200

10 20 30 40 50 00 70 80 93 100

Chloride Concentration Attainment Frequency (percent)

Reaches 5 and 6 - Average Groundwater

Average daily chloride concentration values for Reach S from
180 010-R, ,ANCH2, VWCN, W046,01,83, VWC-1, and LACFCC.7075C.

180 Avenida (ally chloride concentration values for Reach Sfrom NLF-G45.
LACFC0-89050 010-0, N10-05, 010-04.010.07, and N10-810.

514 -

120

100

20

20 30 40 50 60 70 80

Choride Concentration Attainment Frequency (percent)

Daily Chloride Threshold Attainment Frequencies (percent)

Reach 6 - Surface Water
Chloride Concentration Threshold

Location 150 mg/L
Saugus WRP 98.7

SCR-RB 98.6
Old Road Bridge 99.7

SCR-RC 99.7

Reach 5 - Surface Water
Chloride Concentration Threshold

Location 150 mg/L
Valencia WRP 98.3

SCR-RD 99.6
SCR-RE 99.7

Reaches 5 and 6 - Average Groundwater
Chloride Concentration Threshold

Location 150 mg/L
Reach 6 100.0
Reach 5 100.0

Explanation

Reach 6 Surface Water
"avia Saugus WRP Discharge to SCR

....a. SCR-Re

vaava Old Road Bridge

v.v... SCR-RC

Reach 5 Surface Water
va-- Valencia WRP Discharges SCR

SCR -RD

SCR-RE

Reaches 5 and 6 Average Groundwater
wiv^vti Reach 6

Reach 5

Notes
1. Attainment frequency represents the percent

of time during the future simulation period that
chloride concentrations were at or below the
indicated daily chloride concentration.

AF
SIMULATED DAILY CHLORIDE ATTAINMENT

FREQUENCIES IN GROUNDWATER AND
SURFACE WATER IN REACHES 5 AND 6 -

AWRM ALTERNATIVE
Upper Santa Clara River Chloride TMIDL

Santa Clara River Valley, California

By: KKZ 'Date: 5112008 Proiect No. 10354

Geomatrix Figure 5-13
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Groundwater East of Piru Creek
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cm) c# 4 ti 5

MEMORANDUM OF UNDERSTANDING FOR IMPLEMENTATION OF
AN ALTERNATIVE WATER RESOURCES MANAGEMENT PROGRAM

Among the

SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY
UPPER BASIN WATER PURVEYORS

UNITED WATER CONSERVATION DISTRICT, AND
VENTURA COUNTY AGRICULTURAL WATER QUALITY COALITION

October 2008
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Final - September 3, 2008

MEMORANDUM OF UNDERSTANDING FOR THE IMPLEMENTATION OF

AN ALTERNATIVE WATER RESOURCES MANAGEMENT PROGRAM

This Memorandum of Understanding for the Implementation of an Alternative Water Resources

Management Program ("MOU") is entered into effective 4 -74,iaer-- , 2008, by and among

CASTAIC LAKE WATER AGENCY ("CLWA"), CLWA's SANTA CLARITA WATER DIVISION
("SCWD"), VALENCIA WATER COMPANY ("VWC"), NEWHALL COUNTY WATER DISTRICT

("NCWD"), and LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 36 ("LACWD"), which

are collectively referred to as the "UPPER BASIN WATER PURVEYORS ("UBWPs")," the SANTA
CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY ("SCVSD"), the
UNITED WATER CONSERVATION DISTRICT ("UWCD"), and the VENTURA COUNTY
AGRICULTURAL WATER QUALITY COALITION ("VCAWQC"), individually referred to as a

"Party" and collectively as the "Parties."

RECITALS

A. A total maximum daily load (TMDL) for chloride in the Upper Santa Clara River (Reaches 5
and 6) was adopted by the California Regional Water Quality Control Board Los Angeles
Region ("Regional Board") and became effective on May 5, 2005. The TMDL established waste
load allocations of 100 mg/L for the SCVSD's Saugus and Valencia Water Reclamation Plants
(WRPs). The TMDL implementation schedule allows for several special studies to determine

whether existing water quality objectives and waste-load allocations for chloride can be revised,
and provides for an 11-year schedule to attain compliance with the final water quality objectives

and waste-load allocations for chloride.

B. The conventional approach to achieving compliance with the existing 100 mg /L water quality
objective and waste-load allocations for chloride would be through constructing desalination
facilities at the SCVSD's Saugus and Valencia WRPs and a 43-mile brine line through the Santa

Clara River Watershed to an ocean outfall off the Ventura coast. The Parties have collaboratively
developed an alternative approach to water resources management that will achieve TMDL
compliance, which is set forth in an exhibit to this MOU (Exhibit 1)and entitled "the Alternative

Water Resources Management Program" ("the AWRM Program"). This program uses a basin
water supply management approach to achieve the final water quality objectives and waste load
allocation for chloride determined through the TMDL collaborative process. The AWRM
Program, in comparison with the conventional approach, would have economic, public
acceptance, feasibility, timing, environmental quality, and water supply benefits.

C. The Parties recognize that the AWRM Program provides multiple benefits for stakeholders in Los
Angeles and Ventura Counties. These benefits include the revision of water quality objectives,
provision of tertiary recycled water and potential provision of desalinated recycled water that will
support increased water recycling and thereby increase water supplies in the City of Santa Clarita
and unincorporated areas of Los Angeles County. In addition, the AWRM Program will
implement water supply facilities in Ventura County and provide desalinated recycled water to
these water supply facilities that will allow for the conjunctive use of groundwater and surface

water resources to increase water supplies and improve water quality in groundwater and surface

waters of the Santa Clara River watershed.

2
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Final September 3, 2008

D. The Parties have determined that this MOU is an appropriate format for initiating implementation
of the AWRM Program, and will benefit the water resources of the Santa Clara River Watershed.

E. The Parties desire to establish and maintain cooperative and reciprocal relationships with each
other for the planning and preliminary design of facilities and operations that will implement and
monitor the effectiveness of the AWRM Program. In order to do this, the Parties are willing to
designate individual representatives to participate in an Oversight Committee that will provide
oversight of the implementation of the AWRM Program.

F. The Parties acknowledge that a Joint Powers Authority (JPA) may be formed to implement
specific activities anticipated by this MOU.

G. The Parties recognize and acknowledge SCVSD's rights under California Water Code, Section
1210, as it pertains to the recycled water, whether tertiary or desalinated, that is produced from
the SCVSD's facilities. The Parties further recognize and acknowledge that the primary and first
use of all desalinated recycled water is to comply with requirements of the USCR Chloride
TMDL.

H. The UBWPs and UWCD have conferred and come to an agreement on the call for any
desalinated recycled water for secondary uses in Los Angeles and Ventura Counties.

I. The Parties recognize that the implementation of the AWRM Program is subject to the California
Environmental Quality Act, Public Resources Code Sections 21000 et seq ("CEQA"). TheParties intend by this MOU to address the manner in which they intend to fulfill their
responsibilities under CEQA in regard to the AWRM program and the project specific actionsthat may be taken by the Parties. This MOU is not intended to limit the Parties' discretion to
consider alternatives and additional mitigation measures in regard to the AWRM Program.

MEMORANDUM OF UNDERSTANDING

The Parties therefore agree as follows:

1.1 Guiding Principles for AWRM Program. The Parties agree to abide by a set of guiding
principles, as described in Exhibit 1, for the implementation of the AWRM Program, as well as
any adaptation of the AWRM Program, if necessary, in the future.

1.2 Revisions to Surface Water and Groundwater Water Quality Objectives and AssociatedFinal Chloride Waste-Load Allocations and Effluent Permit Limits. The Parties agree to
support the revisions to the surface water and groundwater water quality Objectives and all
associated final chloride waste-load allocations and final effluent permit limits for the Saugus and
Valencia WRPs set forth in Exhibit 1, as well as any regulatory actions necessary to allowgroundwater to be discharged. The Parties agree to submit written and oral testimony to the
Regional Board, the State Water Resources Control Board, and the United States Environmental
Protection Agency, Region IX encouraging adoption of such revisions. The Parties also agree to
undertake advocacy and outreach activities necessary to obtain the support and acceptance of
stakeholder groups within their jurisdictional boundaries for the revisions to water quality
objectives and associated final waste-load allocations and effluent permit limits necessary toimplement the AWRM Program.
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1.3 Uses of Desalinated Recycled Water, In accordance with the California Water Code, Section

1210, the SCVSD will designate uses of its desalinated recycled water, at its sole discretion, as

follows:

1.3.1 Primary Uses of Desalinated Recycled Water. The primary and first use of all
desalinated recycled water is for SCVSD compliance-related purposes, which include but

are not limited to: (1) complying with water quality objectives for Reaches 4A, 4B, and

5; (2) protecting salt-sensitive agricultural beneficial uses irrigated with Reach 4B surface

water as required in the USCR Chloride TMDL; (3) removing past excess chloride load

above 117 mg/L from East Piru Basin groundwater that is attributed to the District's
facilities; and (4) maintaining a salt balance so that any future cumulative incremental
chloride load above 117 mg/L to Reach 4B surface water that is attributed to the
District's facilities is removed through the AWRM Program, as required in the USCR

Chloride TMDL.

1.3.2 Secondary Uses of Desalinated Recycled Water. To the extent that SCVSD does not

use its desalinated recycled water for the primary uses identified in Section 1.3.1, and

there is sufficient supply available for secondary uses, the SCVSD will make available an

amount up to 3 MGD of its remaining desalinated recycled water for calls for utilization

by the UBWPs and the UWCD. In the event that the UBWPs desire to implement a

program to augment local water supplies by beneficial use of the desalinated recycled

water when the desalinated recycled water is not needed to meet the primary uses
described in Paragraph 1.3.1, the UBWPs and UWCD shall meet and confer in good faith

to develop a mutually agreed-upon division of any available desalinated recycled water

for secondary uses. Deliveries of secondary use desalinated recycled water to the

UBWPs or UWCD will be accommodated under recycled water agreement(s) between

the party(ies) receiving deliveries and the SCVSD.

1.3.3 Future Rights to Desalinated Recycled Water. Because SCVSD's primary and first

use of desalinated recycled water from facilities implemented under the AWRM program

is for compliance related purposes, in accordance with Section 1.3.1, any secondary uses

of desalinated water or delivery to the UBWPs or UWCD are not guaranteed. As such,

any secondary use of desalinated recycled water from the AWRM Program or delivery to

Los Angeles or Ventura Counties will not establish any right on the part of any recipient

or other entity to future deliveries of any quantity of desalinated recycled water from the

SCVSD.

1.4 Implementation of Party Commitments. Subject to completion of any required procedures

under CEQA, each Party agrees to implement their respective commitments as described in the

AWRM Program, and as follows:

1.4.1 SCVSD Commitments. Subject to compliance with CEQA, the SCVSD agrees to

implement the following commitments in support of the AWRM Program:

(a) Self-regenerating Water Softeners: The SCVSD shall continue with the planning and

implementation of outreach programs and legal procedures for voluntary and
mandatory removal of self-regenerating water softeners (SRWS).

(b) Other Source Control Activities, The SCVSD shall consider funding other cost-
effective source control activities on a case-by-case basis, if circumstances in the
future necessitate the need for additional chloride reduction.

4
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(c) AWRM Environmental Impact Report and Wastewater Facilities Plan: The SCVSD
shall act as the Lead Agency and complete planning and programmatic
environmental analysis under the California Environmental Quality Act ("CEQA") of
the AWRM. Program elements specified in Exhibit 1 in an Environmental Impact
Report (EIR). In addition, the SCVSD shall complete facilities planning and project
level CEQA analysis of the following wastewater-treatment related elements of the
AWRM Program:

i. Conversion of the disinfection processes at the Saugus and Valencia WRPs
to Ultra-Violet Light Technologies.

ii. Construction of an advanced treatment facility at Valencia WRP, consisting
of microfiltration (MF) and reverse osmosis (RO).

iii. Construction of brine disposal facilities associated with the brine generated
from reverse osmosis technologies.

iv. Construction of a desalinated recycled water conveyance pipeline from
Valencia WRP to the Camulos Ranch surface water diversion.

(d) Certification of AWRM EIR and Wastewater Facilities Plan: The SCVSD shall act as
the Lead Agency and consider certification of the AWRM EIR and Wastewater
Facilities Plan in accordance with CEQA, which will include an assessment of the
elements identified in 1.4.1(c) of this MOU by May 4, 2011 (TMDL Task 13a due
date). Other signatories to this MOU may act as responsible agencies for the AWRM
EIR, or use the AWRM EIR in connection with their own project approval processes.

(e) Early Start Recycled Water Project: The SCVSD shall work with the UBWPs to
develop an early start recycled water project, The objectives of the early start
recycled water project are to utilize recycled water from the Saugus Water
Reclamation Plant and to reduce the risk of invasive fish migration to critical
downstream habitats.

(f) Recycled Water Agreement: The SCVSD and CLWA shall amend or replace the
existing recycled water agreement to expand the quantity of recycled water that can
be purchased by CLWA from the SCVSD.

(g)

(h)

(i)

CLWA's Recycled Water Program: The SCVSD shall support the implementation of
the CLWA's Recycled Water Program, through in-kind services to support regulatory
reports/activities needed to utilize recycled water, lobbying efforts to secure grant
funds for recycled water infrastructure investments, and in-kind technical support for
the CLWA's application for low-interest State Revolving Fund (SRF) loans for the
construction of recycled water infrastructure facilities.

Minimum Streamflow Study: Because the supply of recycled water is limited by
minimum streamflow requirements in Reach 5 of the Santa Clara River, the SCVSD,
together with the UBWPs and possibly others, shall fund a minimum streamflow
study to quantify the habitat requirements of Reach 5. The cost allocation of this
study shall be determined by mutual agreement.

Groundwater Recharge Program in Los Angeles County: In the event that the
UBWPs desire to implement a groundwater recharge program with recycled water,
for the purpose of augmenting Los Angeles County water supplies, the SCVSD shall
support the UBWPs efforts to obtain regulatory approvals from the Los Angeles
Regional Water Quality Control Board, California Department of Public Health, and
State Water Resources Control Board, as necessary. Support shall include written

5
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and oral testimony and in-kind technical support on regulatory and technical reports
and documents needed to utilize secondary use desalinated recycled water to augment

local water supplies.

0) Completion of Wastewater Facilities: Subject to the scheduling provisions of Section

1.4.5, the SCVSD shall complete and operate the approved wastewater facilities
addressed in the Final AWRM EIR and Wastewater Facilities Plan by May 4, 2015

(Revised TMDL Task 13d due date).

(k) Ventura County Water Supply Facilities Scope of Work: The SCVSD shall contract
with a firm or firm(s) that are jointly selected by the SCVSD and UWCD, to prepare

a conceptual engineering design and engineer's cost estimate for the following
Ventura County water supply facilities within 12 months of the approval date of the

revised Chloride TMDL:

i. East Piru extraction well network, consisting of 10 extraction wells, with a
rated pumping capacity of 2,000 gallons per minute per well.

ii. East Piru conveyance pipelines, consisting of:

1. Desalinated recycled water conveyance pipeline from the Camulos
Ranch surface water diversion to the East Piru extraction well
network.

2. Blended discharge (RO + Extracted Groundwater) conveyance
pipeline from the East Piru extraction well network to the Santa
Clara River near the Fillmore Fish Hatchery, in Reach 4A of the
Santa Clara River.

The engineer's cost estimate will include the cost for CEQA documentation and
construction permitting of the Ventura County water supply facilities. Once
completed and approved by the SCVSD and UWCD (or another designated Lead
Agency), the conceptual engineering design and cost estimate shall be identified as
Exhibit 2 of this MOU, and serve as the agreed-upon scope of work and the basis for
the SCVSD's financial commitment and CEQA analysis for the implementation of
the Ventura County water supply facilities for the AWRM Program.

Financing Design, Permitting, CEOA Documentation and Construction of the
Ventura County Water Supply Facilities: The SCVSD shall finance the design,

construction permitting, CEQA documentation, construction and construction
management of the facilities identified in Exhibit 2 of this MOU, subject to and
contingent upon all of the following:

i. The Lead Agency for the implementation of the facilities identified in
Exhibit 2 has completed and certified a Project Level EIR, procured all
necessary permits for construction of the recommended project, and
completed all commitments identified in Section 1.4.3(c);

ii. The construction and cost of the facilities is in accordance with the final
design and bid documents for the specific facilities identified in Exhibit 2.

iii. The SCVSD's financial responsibility is limited to the cost of design,
construction permitting, CEQA documentation, construction, and
construction management for only those facilities identified in Exhibit 2 of
this MOU. The SCVSD's financial commitment for CEQA documentation
and construction permitting will not exceed the cost estimate for these tasks,
as identified in Exhibit 2, unless approved by the SCVSD. Any incremental

6
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costs associated with the design, permitting, CEQA documentation,
construction, and construction management of other facilities implemented
by the Lead Agency that are outside the agreed upon scope of work, will be
the responsibility of the Lead Agency.

iv. The SCVSD has the right to review and approve design and bid documents,
with the selection of the recommended contractor(s) by the Lead Agency,
based on the lowest competitive bid.

v. The SCVSD has reviewed all pertinent construction management records, for
the purpose of resolving any disputes related to cost of constructing the
facilities identified in Exhibit 2.

vi. The SCVSD has established an escrow account with the Lead Agency to
fund the implementation of the Ventura County water supply facilities
through a mutually agreed upon disbursement process that is tied to the
achievement of project milestones and deliverables approved by the SCVSD.

(m) Operation and Maintenance Costs of Ventura County Water Supply Facilities:
During the operation of the Ventura County water supply facilities, the SCVSD shall
pay the proportionate cost of the operation and maintenance of the Ventura County
water supply facilities associated with removing past excess chloride load above 117
mg/L from East Piru Basin groundwater attributed to its facilities and any future
incremental load of chloride above 117 mg/L to Reach 4B surface water attributed to
its facilities. The proportionate cost of operation and maintenance of these facilities
will be calculated based on procedures that will be mutually determined by the
SCVSD and UWCD. When these procedures are determined, they will be identified
as Exhibit 3 of this MOU.

(n) Alternative Water Supplies to Reach 4B Surface Water Diverters: The SCVSD shall
provide an alternative water supply that is of suitable quality and quantity to surface
water diverters in Reach 4B of the Santa Clara River, when the surface water quality
exceeds 117 mg/L at the Santa Clara River near the Los Angeles Ventura County
Line. This provision is contingent upon the execution of a separate agreement
between the SCVSD and Reach 4B surface water diverter(s) which, when completed,
will be identified as Exhibit 4 of this MOU, and will, at a minimum, include the
following terms and conditions:

i. Any Reach 4B surface water diverter must provide evidence of its legal right
to divert surface water from Reach 4B of the Santa Clara River;

ii. Any Reach 4B surface water diverter must identify the acreage and location
by street address or assessor's parcel number of each salt-sensitive crop (i.e.
avocados, strawberries, and nursery crops) that is irrigated with surface water
diverted from Reach 4B of the Santa Clara River.

Early Start Supplemental Water Releases: Prior to the completion of the wastewater
treatment facilities identified in Section 1.4.1(c), the SCVSD shall make all
reasonable efforts to procure supplemental waters for release to the Santa Clara River
for the purpose of enhancing the assimilative capacity of the Santa Clara River,
improving water quality conditions in Reach 4B, and if possible, attaining water
quality objectives. The procurement of these early start supplemental waters is
contingent upon a number of factors and will be obtained through a separate
agreement with the UBWPs, as discussed in Section 1.4.2.

(0)
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(p)

(q)

Performance Requirements for Supplemental Water Release: The SCVSD shall
establish performance requirements for supplemental water releases to Reaches 5 and.
6 of the Santa Clara River, and provide them to the UBWPs to develop a plan,
approved by the SCVSD, that provides for supplemental water releases in accordance
with Section 1.4.2(b).

Financing Design, Permitting, CEQA Documentation and Construction of New
Supplemental Water Facilities. If the supplemental water plan in Section 1.4.2(b)
involves the construction of new facilities (i.e. conveyance pipelines to the Santa
Clara River), the SCVSD will finance the design, construction permitting, CEQA
documentation, construction and construction management of any new supplemental
water facilities subject to and contingent upon all of the following:

i. The SCVSD and Lead Agency, identified in Section 1.4.2(c) shall agree on
the scope of work and cost estimate for any new supplemental water facilities
necessary to implement the AWRM Program. The SCVSD will contract
with a firm or firms that are jointly selected by the SCVSD and UBWPs, to
prepare a conceptual engineering design and engineer's cost estimate for new
supplemental water facilities identified in the supplemental water plan. The
engineer's cost estimate shall include the cost for CEQA documentation and
construction permitting of the new supplemental water facilities. Once
completed and approved by the SCVSD and Lead Agency, the conceptual
engineering design and cost estimate shall be attached with Exhibit 5 of this
MOU (supplemental water agreement and plan), and serve as the agreed-
upon scope of work and the basis for the SCVSD's financial commitment
and CEQA analysis for the implementation of new supplemental water
facilities.

ii. The Lead Agency has completed and certified a Project Level EIR, procured
all necessary permits for construction of the recommended project, and
completed all commitments identified in Section 1.4.2(d).

iii. The construction and cost of the facilities is in accordance with the final
design and bid documents for the new supplemental water facilities.

iv. The SCVSD's financial responsibility is limited to the cost of design,
construction permitting, CEQA documentation, construction, and
construction management for only those facilities in the agreed upon scope of
work (attached in Exhibit 5). The SCVSD's financial commitment for
CEQA documentation and construction permitting will not exceed the cost
estimate for these tasks, unless approved by the SCVSD. Any incremental
costs associated with the design, construction permitting, CEQA
documentation, construction, and construction management of other facilities
implemented by the Lead Agency that are outside the agreed upon scope of
work, will be the responsibility of the Lead Agency.

v. The SCVSD has the right to review and approve design and bid documents
with the selection of the recommended contractor(s) by the Lead Agency,
based on the lowest competitive bid.

vi. The SCVSD has reviewed all pertinent construction management records, for
the purpose of resolving any disputes related to cost of constructing any new
supplemental water facilities.
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vii. The SCVSD has established an escrow account with the Lead Agency to
fund the implementation of any new supplemental water facilities through a
mutually agreed upon disbursement process that is tied to the achievement of
project milestones and deliverables approved by the SCVSD.

(r) Modification of the Castaic Lake Flood Flow Agreement: The West Branch
Contractors of the State Water Project and Downstream Water Users to the 1978
Castaic Lake Flood Flow Agreement, anticipate requesting a modification of the
1978 Castaic Lake Flood Flow Agreement with the California Department of Water
Resources. In the event that such a modification is requested, the SVCSD shall
support the modifications request through written and oral testimony to any necessary
regulatory agencies, so long as these modifications are consistent with compliance
with WQOs and requirements of the USCR Chloride TMDL.

(s) Extension of the Groundwater-Surface Water Interaction Model (GSWIM): Together
with the UWCD, the SCVSD agrees to participate in the financing of the extension of
the existing GSWIM from its current model boundary at the "A Street, Fillmore," to
the "Santa Clara River at the Freeman Diversion." SCVSD's financial contribution
shall be 75% of the total cost to extend the model boundary and will be contingent
upon UWCD contributing the remaining cost to extend the GSWIM boundary and, in
good faith, negotiating and securing low cost supplemental water, if available, on an
annual basis for the term of the MOU, in accordance with Section 1.4.3(f).

SCVSD Commitment Contingencies: The commitments described in Section 1.4.1 of
this MOU may be terminated (by SCVSD) if any of the termination contingencies set
forth in Section 1.9 of the MOU occur.

(t)

1.4.2 UBWPs Commitments. Subject to compliance with CEQA, the UBWPs agree to
implement the following commitments in support of the AWRM Program:

(a) Support for Revisions to WOOs and Implementation of AWRM Program:

i. Revisions to WOOs: In accordance with the AWRM Program and Section
1.2 of this MOU, the Upper Basin Water Purveyors agree to support the
necessary revisions to surface water and groundwater quality objectives and
associated final waste-load allocations and effluent permit limits for chloride
for the Saugus and Valencia WRPs.

ii. Implementation of AWRM: The implementation of the AWRM Program will
require the SCVSD to make changes to the point of discharge, place of use,
and/or purpose of use of its recycled water, and may require the SCVSD to
file a wastewater change petition with the State Water Resources Control
Board, in accordance with the California Water Code, Section 1211. The
Upper Basin Water Purveyors will support the SCVSD efforts in the
submittal of any wastewater change petitions required to support the AWRM
Program, which include:

1. Wastewater change petitions for the purpose of recycled water uses
in the Santa Clarita Valley and Piru Basin;

2. Wastewater change petitions for the purpose of changing the location
of the point of discharge of the SCVSD 's water reclamation plants.
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(b)

(c)

Procurement of Supplemental Waters: Based on the performance requirements
provided by the SCVSD, the UBWPs shall develop a supplemental water plan
involving an imported water-local groundwater exchange program, in support of the
AWRM Program, The CLWA, on behalf of the UBWPs, shall develop a plan to
procure, make reliable, deliver, treat, and convey imported water to replace local
groundwater utilized as supplemental water as envisioned in the AWRM Program.
To the fullest extent possible, the plan shall be developed to utilize available and
unused Ventura County annual State Water Project (SWP) Table A and other water
allocations, in cooperation with the UWCD as described in Section 1.4.3(f). The plan
and its estimated costs shall be submitted to the SCVSD for review, comment, and
approval. Based on the approved plan, the Upper Basin Water Purveyors shall
execute the plan in accordance with an agreement to be negotiated (Exhibit 5). The
SCVSD shall pay for the costs of executing the plan in accordance with the
agreement (Exhibit 5) as well as provisions identified in Section 1.4.1(q), if
applicable. The UBWPs shall make all reasonable efforts to execute the
supplemental water plan for the AWRM Program, However, the UBWPs shall have
no obligation to provide supplemental water for the AWRM Program to the SCVSD
if extenuating factors outside the control of the UBWPs (i.e.., earthquake, flood, fire,
or legal challenges to use of banked or imported SWP water), prevent or impede the
ability to execute the supplemental water plan.

Lead Agency CEQA Responsibilities: The UBWPs (or another designated agency)
agree(s) to be the Lead Agency for the purpose of completing any necessary project-
level environmental assessments under CEQA related to the procurement of
supplemental water, operating an imported water groundwater exchange program,
releasing supplemental waters to the Santa Clara River to improve water quality and
attain water quality objectives, or constructing conveyance pipelines to route
supplemental water to the Santa Clara River.

(d) Planning, Permitting, Design and Construction Costs for New Supplemental Water
Facilities: If new supplemental water facilities are necessary, the Lead Agency will
make all reasonable efforts to control the cost of any new supplemental water
facilities that will be financed by the SCVSD in accordance with Section 1.4.1(q),
and at a minimum, include the following review procedures:

i. The Lead Agency shall develop for SCVSD review and approval, a detailed
project implementation schedule that identifies key project
milestones/deliverables and a schedule for financial disbursements. When
completed, the project implementation and finance disbursement schedule
shall be attached within Exhibit 5.

ii. The Lead Agency shall document all change orders and impacts to project
budget and submit them to the SCVSD for approval. Any cost overruns
associated with change orders for the planning, construction permitting,
design, construction, or construction management of new supplemental water
facilities that are not approved by the SCVSD shall be the responsibility of
the Lead Agency. SCVSD shall not unreasonably withhold approval of
change orders that appropriately relate to the project.

The Lead Agency shall receive financial disbursements related to the planning,
design, construction and construction management activities for new supplemental
water facilities, through an escrow account that will be funded based on an agreed
upon disbursement process between the Lead Agency and SCVSD that is tied to the
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completion of key project milestones and project deliverables in accordance with the
detailed implementation schedule and bid documents.

(e) UBWPs Commitment Contingencies: The UBWPs commitments in Sections 1.4.2(a)
through 1.4.2(c) are contingent upon the execution of a separate agreement between
the SCVSD and UBWPs, which when completed, shall be identified as Exhibit 5 of
this MOU, and which will be based on the following principles:

i. The UBWPs are made financially whole, in terms of the total cost to
implement any supplemental water releases that support the AWRM
Program.

ii. The UBWPs are provided replacement water of suitable quality and
reliability for any local groundwater that is utilized as supplemental water in
an exchange program with imported water supplies.

In addition, the UBWPs commitments in Sections 1.4.2 may be terminated (by the
UBWPs) if any of the termination contingencies set forth in Section 1.9 of the MOU
occur.

1.4.3 UWCD Commitments. Subject to compliance with CEQA, the UWCD agrees to
implement the following commitments in support of the AWRM Program:

(a) Support for Revisions to WOOs and Implementation of AWRM Program:

i. Revisions to WOOs: In accordance with the AWRM Program and Section
1.2 of this MOU, the UWCD agrees to support the required revisions to
surface water and groundwater quality objectives and associated final waste-
load allocations and effluent permit limits for chloride for the Saugus and
Valencia WRPs to implement the AWRM plan.

ii. Implementation of AWRM: The implementation of the AWRM Program will
require the SCVSD to make changes to the point of discharge, place of use,
or purpose of use of its recycled water, which may require the SCVSD to file
a wastewater change petition with the State Water Resources Control Board,
in accordance with the California Water Code, Section 1211. The UWCD
will support the SCVSD efforts in the submittal of any wastewater change
petitions required to support the AWRM Program, which include:

1. Wastewater change petitions for the purpose of recycled water uses
in the Santa Clarita Valley and Piru Basin;

2. Wastewater change petitions for the purpose of changing the location
of the point of discharge of the SCVSD's water reclamation plants.

(b) Lead Agency CEOA Responsibilities: UWCD (or another designated agency) agrees
to act as the Lead Agency for the implementation of the Ventura County water
supply facilities identified in Exhibit 2, and shall be responsible for any project-level
environmental analysis required under CEQA for these facilities, and the
procurement of any permits necessary for construction of these facilities.

(c) Planning, Permitting, Design and Construction Costs: The Lead Agency will make all
reasonable efforts to control the cost of the Ventura County Water Supply facilities
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that will be financed by the SCVSD in accordance with Section 1.4.1(1), and at a
minimum, include the following review procedures:

i. The Lead Agency shall develop for SCVSD review and approval, a detailed
project implementation schedule that identifies key project
milestones/deliverables and a schedule for financial disbursements. When
completed, the project implementation and finance disbursement schedule
shall be attached within Exhibit 2.

ii. The Lead Agency shall document all change orders and impacts to project
budget and submit them to the SCVSD for approval. Any cost overruns
associated with change orders for the planning, construction permitting,
design, construction, and construction management of the Ventura County
water supply facilities that are not approved by the SCVSD shall be the
responsibility of the Lead Agency. SCVSD shall not unreasonably withhold
approval of change orders that appropriately relate to the project.

The Lead Agency shall receive financial disbursements related to the planning,
design, construction and construction management activities for new supplemental
water facilities, through an escrow account that will be funded based on an agreed
upon disbursement process between the Lead Agency and SCVSD that is tied to the
completion of key project milestones and project deliverables in accordance with the
detailed implementation schedule and bid documents.

(d) Ownership and Maintenance of Ventura County water supply facilities: Once
constructed, the UWCD (or another designated agency) will assume ownership and
maintenance responsibilities of the Ventura County water supply facilities and any
permitting responsibilities associated with the operation and maintenance of the
facilities identified in Exhibit 2 of this MOU.

(e) Use of Developed Water Supplies: To the extent that AWRM Program activities
result in water supplies that would otherwise not be available to UWCD, UWCD
shall utilize its best efforts to utilize the developed water supplies from the AWRM
Program to achieve sustainability with respect to current groundwater demand-supply
imbalances within its service area.

(f) Procurement of Supplemental Waters: Based on the UBWPs supplemental water plan
(1.4.2(b)), the UWCD shall make good faith efforts to secure any available SWP
water annually, as needed, from the Ventura County Table A allocation as
supplemental water in support of the AWRM Program. UWCD's groundwater
recharge operations receive primary consideration for any available SWP water from
Ventura County's Table A allocation with any available balance secured to support
the AWRM Program. UWCD, in good faith, will annually negotiate the purchase of
any available SWP water at the lowest possible agreed upon rate with its partners,
City of Ventura and Casitas Municipal Water District, review the purchase agreement
with CLWA and SCVSD, execute the appropriate purchase agreement documents,
and invoice CLWA and copy the SCVSD for the cost of purchasing any secured
SWP water for the AWRM Program. The parties acknowledge that the City of
Ventura and Casitas may not wish to enter into a purchase agreement with UWCD.
Thus, there is no guarantee that supplemental water can be obtained.
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(g) UWCD Commitment Contingencies: The commitments described in Sections 1.4.3
of this MOU may be terminated (by UWCD) if any of the termination contingencies
set forth in Section 1.9 of the MOU occur.

1.4.4 VCAWQC Commitments. The VCAWQC agrees to implement the following
commitments in support of the AWRM Program:

(a) Support for Revisions to WOOs and Implementation of AWRM Program:

i. Revisions to WQ0s: In accordance with the AWRM Program and Section
1.2 of this MOU, the VCAWQC agrees to support the necessary revisions to
surface water and groundwater quality objectives and associated final waste-
load allocations and effluent permit limits for chloride for the Saugus and
Valencia WRPs.

ii. Implementation of AWRM: The implementation of the AWRM Program will
require the SCVSD to make changes to the point of discharge, place of use,
and/or purpose of use of its recycled water, which may require the SCVSD to
file a waste water change petition with the State Water Resources Control
Board, in accordance with the California Water Code, Section 1211. The
VCAWQC will support the SCVSD efforts in the submittal of any
wastewater change petitions required to support the AWRM Program, which
include:

1. Wastewater change petitions for the purpose of recycled water uses
in the Santa Clarita Valley and Piru Basin;

2. Wastewater change petitions for the purpose of changing the location
of the point of discharge of the SCVSD's water reclamation plants.

(b) Use of Developed Water Supplies. VCAWQC shall support UWCD's efforts to
utilize developed water supplies from the AWRM program to achieve sustainability
with respect to current groundwater demandsupply imbalances within its service
area.

(c) VCAWQC Commitment Contingencies: The commitments described in Sections
1.4.4 of this MOU may be terminated (by VCAWQC) if any of the termination
contingencies set forth in Section 1.9 of the MOU occur.

1.4.5 Schedule of Implementation Commitments. The Parties have prepared a preliminary
schedule, attached in Exhibit 1, which describes the tasks and estimated time to
implement the AWRM Program by each of the respective parties. The SCVSD shall be
responsible for implementing all wastewater related facilities as identified in Section
1.4.1(c). The UWCD or another designated Lead Agency shall be responsible for
implementing all Ventura County water supply facilities as identified in Exhibit 2. The
UBWPs or another designated agency shall be responsible for implementing all
supplemental water activities and, if necessary, construct facilities as identified in Section
1.4.2(b) and 1.4.2(d). Detailed schedules of the implementation activities of each party
shall replace the schedules in Exhibit 1, as they are developed and completed. The
Parties acknowledge that the AWRM Program implementation will be an ongoing and
evolving process and may change due to future amendments to the AWRM Program,
challenging implementation issues or other unforeseen circumstances. The Parties agree
that if delays in the implementation schedule occur because of the circumstances
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discussed above, the SCVSD will request and the UWCD and VCAWQC will support
extensions in the TMDL Implementation Schedule from the Regional Board, as
appropriate, in order to accommodate such delays for the TMDL. Any changes or
adaptations to the AWRM Program or AWRM Program implementation schedule shall
be made in accordance with Section 1,6 of this MOU.

1.5 Program Committee Oversight. The General Manager or President of each Party (or their
designees) shall meet as the AWRM Program Oversight Committee ("Oversight Committee")
within 30 days of the execution of this MOU. The Oversight Committee may establish
appropriate subcommittees, if necessary, to implement the AWRM Program and determine the
meeting times and locations for the various committee/subcommittee meetings.* The Oversight
Committee or subcommittees will discuss and coordinate the implementation and monitoring of
the AWRM Program, and, if necessary, develop a mutually agreed upon mediation process to
resolve any disputes that may arise between the Parties during the implementation of the AWRM
Program.

1.6 Adaptation of the AWRM Program. The Oversight Committee will be responsible for making
determinations of any necessary adaptations of the AWRM Program that are necessary during
implementation. Adaptation of the AWRM Program must be approved by all Parties, and
effectuated through an amendment of the MOU describing the adaptations of the AWRM
Program mutually agreed upon by all Parties.

1.7 Term. This MOU shall remain in effect until May 4, 2016 and shall be automatically renewed for
additional one-year increments thereafter unless otherwise unanimously decided by members of
the Oversight Committee that the term of the MOU shall be allowed to expire.

1.8 Duplicate Originals. This MOU shall be executed as duplicate originals, each of which, when so
executed, will be deemed to be an original and all of which taken together will constitute one and
the same agreement.

1.9 Termination Contingencies. The Parties may elect to terminate this MOU in the event of any of
the following contingencies, in which case this MOU shall be of no further force and effect:

1.9.1 Should the Regional Board, State Water Resources Control Board, U.S. EPA, Region IX,
or the California Office of Administrative Law fail to revise the water quality objectives
for groundwater and surface water to the values shown in Exhibit 1, as necessary to
implement the AWRM Program.

1.9.2 Should any of the Lead Agencies responsible for implementing major elements (i.e.
Conversion to Ultra Violet Disinfection Technology, Procurement of Supplemental
Waters, Advanced Treatment Facilities at the Valencia WRP, Brine Disposal Facilities,
East Piru Extraction Well Network, Desalinated Recycled Water Pipelines to Camulos
Ranch and East Piru, or East Piru Blended Discharge Conveyance Pipeline Exhibit 1)
of the AWRM Program fail to complete or certify the necessary environmental impact
reports or other assessments needed to comply with CEQA.

1.9.3 Should any of the Parties not implement their specific commitments as specified in
Sections 1.4.1 through 1.4.4 of this MOU.

If such termination contingencies occur, all commitments described in Sections 1.4.1 through
1.4.4 of this MOU shall terminate and be of no further force or effect. In the event of MOU
termination, each party shall bear their own project-specific costs incurred prior to termination.
Any controversies concerning the responsibility for such costs shall be subject to mediation upon
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terms to be agreed upon by the Oversight Committee. This MOU does not in any way relieve the
Parties of any obligations under the TMDL. Inability by any Party to complete AWRM Program
element implementation on schedule (Exhibit 1), due to circumstances beyond the Party's
reasonable control-as detennined-by-the-Oversight-Committee--shall-not-constitute-grounds-for
termination of this MOU.

1.10 Warranties of Authority. Each Party hereby represents and warrants that it is fully authorizedto
enter into this MOU; that it has taken all necessary internal legal actions to duly approve the
making and performance of this MOU; that no further internal approval is necessary; and that the
making and performance of this MOU does not violate any provision of any governing statutes or
regulations, articles of incorporation, charters or by-laws.

1.11 Exhibits for the MOU. The exhibits for this MOU are as follows, with Exhibits 2 through 5 to
be included in the future, when such exhibits are developed by the parties and become available:

1.11.1 Exhibit 1 The Alternative Water Resources Management Program

1.11.2 Exhibit 2 Conceptual Engineering Design, Cost Estimate and Scope of Work for the
Ventura County Water Supply Facilities of the AWRM Program

(To be developed and attached to this MOU in the future)

1.11.3 Exhibit 3 Procedures for the Determination of Future Operation & Maintenance Costs
of the Ventura County Water Supply Facilities of the AWRM Program Between the
SCVSD and the UWCD

(To be developed and attached to this MOU in the future)

1.11.4 Exhibit 4 Alternative Water Supply Agreements Between the SCVSD and Santa Clara
River, Reach 4B Surface Water Diverters

(To be developed and attached to this MOU in the future)

1.11.5 Exhibit 5 Supplemental Water Agreement, Supplemental Water Plan, and Conceptual
Engineering Design / Cost Estimate / Scope of Work for the Supplemental Water
Facilities of the AWRM Program

(To be developed and attached to this MOU in the future)
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The Parties are signing this MOU as follows.

United Water ortservation let

By:
General Manager

Date:

Santa Clarita Water Division
of Castaic La Water .Age

By:

Date:

Retail anager

(C/447:9

CY

Los An ,ele ountv
No. 3

By

Castaic Lake Wate Agency

By:
General Manager

Date: I 1403

Valencia Water Coin any

By:
President

Date: (t) 10 el)b

Ventura Cojtnt. Water Quality
Coalition /
By:

Date:

District Santa Clarita Valley Sanitation District
of Los Angeles County

Date:

16

By:
Chie ngineer and Genet;

Date:
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Upper Santa Clara River Chloride TMDL. Background

The California Regional Water Quality Control Board - Los Angeles Region (Regional

Board) adopted the Upper Santa Clara River (USCR) Chloride Total Maximum Daily Load

(TMDL) in 2002, establishing waste-load allocations for the Santa Clarita Valley Sanitation

District's (SCVSD) Valencia and Saugus WRPs at 100 mg/L. Amendments to the TMDL in

2004 and 2006 established a phased TMDL approach, which allowed for the development of

several scientific studies and potential site-specific objectives (SSOs) for chloride that the

Regional Board may consider to revise the existing 100-mg/L water quality objectives (WQOs).

The TMDL implementation schedule specified, among other requirements, that special scientific

studies be conducted to: a) evaluate the appropriate chloride threshold for the protection of

sensitive agriculture; b) evaluate the appropriate chloride threshold for the protection of

endangered species; and c) develop a groundwater/surface water interaction model to evaluate

the impacts of chloride loading from all sources on water quality. The results of these studies

would then become the technical basis by which potential SSOs for chloride could be developed

for Regional Board consideration. The TMDL required development of these studies in a

collaborative process to ensure substantial agreement between the Regional Board staff,

SCVSD's staff, and other stakeholders, regarding the scientific and technical basis for

establishing water quality objectives for chloride. Each of the major studies conducted as part

of the TMDL and their current status are summarized as follows.

Threatened and Endangered Species Chloride Threshold Study (T&Es Study) The

T&Es Study was completed in November 2007 and determined that the 1988 United

States Environmental Protection Agency ambient water quality criteria for chloride for the

protection of aquatic life (230 mg/L Cl as chronic and 860 mg/L Cl as acute) are

protective of locally important T&Es.' The chloride threshold for the protection of locally

important T&Es was considerably higher than the threshold range for the protection of

salt-sensitive agriculture.

Agricultural Chloride Threshold Study (Ag Study) - The Ag Study was a two-part study,

with a Literature Review and 'Evaluation (LRE) completed in September 2005,Ii and an

evaluation of the appropriate averaging period completed in January 2008.lh The Ag

Study determined that the appropriate chloride threshold for salt-sensitive agriculture

' Advent-Environ, 2007. Evaluation of Chloride Water Quality Criteria Protectiveness of Upper Santa Clara River
Aquatic LUe: An Emphasis cm Threatened and Endangered Species. May 2007.

CH2M Hill, 2005. Final Report.' Literature Evaluation and Recommendations, Upper Santa Clara River Chloride
TMDL Colkrhorative Process, September 2005.
"` NcwFields Agricultural and Environmental Resource, 2007. Technical Memorandum: Compliance Averaging
Period for Chloride Threshold Guidelines in Avocado. December 2007.

August15,2008
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Exhibit 1 Alternative Water Resources Management Program

(avocados, strawberries, and nursery crops) grown in the USCR watershed is a

guideline range between 100 and 117 mg/L CI, with an averaging period of

approximately 3 months.

Groundwater Surface water Interaction Model (GSWIM) Study The GSWIM Study

developed a calibrated numerical model in March 2008,w to evaluate the impact of WRP

effluent discharges to the river on downstream surface water and groundwater in the Los

Angeles and Ventura County portion of the Santa Clara River watershed. The GSWIM

is now being utilized to evaluate various alternatives to comply with the existing water

quality objectives and potential SSOs in consideration. One of the alternatives being

considered is the Alternative Water Resources Management (AWRM) Program, which Is

described in more detail below.

Site Specific Objectives (SSO) and Anti Degradation Analysis (ADA) Study The SSO

and ADA Study provides the technical and regulatory basis for the Regional Board to

consider potential SSOs that support the AWRM Program, as discussed in more detail

below. As part of the SSO effort, a white paper on the agricultural beneficial uses in

Reaches 5 and 6 of the USCR was developed in September 2007," which assessed

whether salt-sensitive agriculture was an existing or potential beneficial use. The white

paper concluded that salt-sensitive agriculture was not an existing or potential beneficial

use for surface water or underlying groundwater that could be impacted by surface water

in Reaches 5 and 6. Since salt-sensitive agriculture was not an existing or potential

beneficial for the surface waters or underlying groundwater that could be impacted by

surface water in these reaches, SSOs higher than the Ag Study threshold range of 100-

117 mg/L are potentially possible, and are being considered as part of the AWRM

Program. The SSO-ADA study"` has recommended the following SSOs for chloride,

TDS and sulfate for surface water reaches and groundwater In the USCR watershed, as

shown in Table 1:

" CH2M Hill, 2008. Final Report: Task 2B-I Nwnerical Model Developni era and Scenario Results, East and Pine
Slibbasins. March 2008.

Santa Clarita Valley Sanitation District, 2007, \Vbite Paper No. 2A Agricultural Beneficial Use Considerations for
Santa Clara River Reaches 5 and 6., September 2007,
" Larry Walker and Associates. Draft Report: Upper Santa Clara River Chloride TMDL Task 7 and 8 Report- Site
Specific Objective and Anti-degradation Analysis July 2008.
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Table 1 SSOs to Support AWRM Program

Progr7,rri,

.erSSOstor

Reach 413*

12 h

h

(12-month avq.

Chloride Al I

117 (SWP CI < 80 ppm)

130 (SWP Cl >= 80 ppm)

444

150

Reath 6

-month avg.

4.Q@

150

TDS 1300 1000 1000
Sulfate 0 400 450

ndwater SSOs br A ogr

Mineral
WQO

-month avg)

Castaic Valley Santa Clara
tat 1 S.F. Cany4

Chloride 2.40 130 to 150 (TBD) 50 44114, 150

TDS 1300 (TBD) 000 1000
Sulfate 44W 600 FBD) 350

' When water quality in Reach dB (Btue Cut) exceeds 117 mg/L, an alternative water supply will be provided to
Reach 4B surface water diverters to protect salt-sensitive agricultural uses.

2 450

Alternative Water Resources Management Program Background

Since November 2007, the Santa Clarita Valley Sanitation District (SCVSD), Ventura

County Agricultural Water Quality Coalition (VCAWQC), United Water Conservation District

(United Water), and the Upper Basin Water Purveyors" have been working together to develop

an alternative water resources management (AWRM) Program for the USCR Chloride TMDL.

The purpose of the AWRM Program is to develop a regional watershed solution for chloride as

an alternative to compliance with the existing 100 mg/L water quality objective, recognizing that

compliance with the existing 100 mgIL WQO would be a challenging and costly project,

requiring many years to implement. The AWRM Program considers the use of SSOs and water

resource management facilities that would allow for the full protection of all beneficial uses,

while simultaneously providing a more feasible compliance solution, maintaining a chloride

balance in the USCR Watershed, and providing salt export and water supply benefits to Ventura

County stakeholders. Through this process, the SCVSD, VCAWQC, United Water, and the

Upper Basin Water Purveyors have come to conceptual agreement on the guiding principles,

Castaic Lake Water Agency. Valencia Water Company, Newhall County Water District, Los Angles County
Water Works District No, 36,.and the Santa Clarita Water Division of the Castaic Lake WaterAgency.
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Exhibit 41 - Alternative Water Resources Management Program

key elements, implementation tasks and agency responsibilities associated with the AWRM

Program. Discussion of the guiding principles, each of these specific elements of the AWRM

Program, and implementation task and agency responsibilities, is presented in the following

sections.

The Guiding Principles of the AWRM Program

The following guiding principles have been established between the SCVSD, VCAWQC,

United Water, and the Upper Basin Water Purveyors for the development and implementation of

the AWRM Program:

The AWRM Program will strive to avoid and, if necessary, mitigate any water quality

impacts to direct agricultural users of surface and groundwater from the Santa Clara

River in East Piru (Le., Camulos Ranch).

The AWRM Program will not cause long-term water quality degradation of

groundwater, and agricultural uses of groundwater will be protected. (i.e., salt

balance in any affected basin can be achieved within a reasonable time).

The AWRM Program will include a plan to improve groundwater quality in East Piru

Basin and expedite water quality improvements. (i.e., water quality in groundwater

and surface water in East Piru Basin will be improved before the end of the USCR

Chloride TMDL implementation compliance period).

The AWRM Program will improve water supplies in Ventura County.

The AWRM Program will be implemented, monitored and funded by the Santa

Clarita Valley Sanitation District.

The AWRM Program will provide for stakeholder oversight during implementation.

The AWRM Program must comply with regulations and protect all beneficial uses.

Key Elements of the AWRM Program

The AWRM Program consists of several key elements, which combined, would provide a

regional watershed solution for the Upper Santa Clara River Chloride TMDL that benefits all

stakeholders within the watershed. The key elements of the AWRM Program include: (1)

implementing measures to reduce chloride in the recycled water at the SCVSD's WRP

discharges; (2) constructing advanced treatment for a portion of the recycled water from the

SCVSD's Valencia WRP; (3) procuring supplemental water (i.e local groundwater or surface

water) for release to the Santa Clara River to improve water quality conditions and attain
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WQOs; (4) constructing water supply facilities in Ventura County; (5) providing alternative water

supply to protect salt-sensitive agricultural beneficial uses of the Santa Clara River; (6)

supporting the expansion_of recycled water_uses within the Santa Clarita Valley; and (7) revising

the surface water and groundwater WQOs to support all of these elements. Each of these key

elements is discussed in further detail, below.

Element No, 1: Reduction of Chloride Levels in WRP Recycled Water

As part of the AWRM Program, as well as any solution to the TMDL, the SCVSD will

reduce the chloride levels in the recycled water discharged from the Valencia and Saugus

WRPs. Reduction in the recycled water chloride levels would be achieved through enhanced

source control, specifically the removal of self-regenerating water softeners (SRWS), which are

a significant source of chloride to the SCVSD's sanitary sewer collection system, and

conversion of the current beach-based disinfection facilities, which contribute an additional 10

mg/L of chloride in recycled water at each WRP, to Ultra-Violet Light Disinfection technology.

Through removal of SRWS and conversion to UV disinfection technologies, the incremental

chloride contribution from wastewater sources above the contribution from water supply can be

reduced to a level of approximately 50 mg/L. This reduction in chloride will allow for the

SCVSD's Valencia and Saugus WRPs to comply with revised WQOs in varying water supply

chloride conditions,v" and minimize the amount of advanced treatment required. As discussed

below, revisions to the existing WQOs are necessary to support this AWRM Program element.

Element No. 2 Advanced Treatment at the SCVSD's Valencia WRP

While removal of chloride loading through enhanced source control would help the

Saugus and Valencia WRPs comply with revised WQOs a majority of the time, additional

chloride reduction would still be necessary for compliance with downstream revised WQOs in

Reach 4B, through the construction and operation of a 3 MGD advanced treatment facility,

using Micro-Filtration (MF) and Reverse Osmosis (RO) treatment technologies at the Valencia

WRP. These facilities would serve four purposes: (1) continuous removal of approximately

3,200 pounds per day of chloride from the WRP effluent; (2) reducing chloride levels in the

Santa Clara River in Reach 4B, through discharge of the high quality Valencia RO product water

to the Santa Clara River, when necessary to achieve compliance with revised WQOs for this

reach; (3) delivering high quality Valencia RO product water to blend with surface water

diversions in Reach 48 so that the irrigation water quality is of sufficient quality to protect salt-

Imported water supply chloride concentrations have often exceeded 100 mgfL during drought conditions, due to
the influence of poor quality imported water supplies delivered from the State Watcr Project stored at the Castaic
Lake Reservoir.
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Exhibit I - Alternative Water Resources Management Program

sensitive agricultural uses, when necessary; and (4) providing a salt export and water supply

benefit to Ventura County through delivery of the high quality Valencia RO product water to the

Ventura County water supply facilities. These facilities and the salt export and water supply

benefits associated with these facilities are discussed in greater detail below.

In addition to the advanced treatment facilities, construction of brine disposal facilities.to

dispose of the brine waste from the RO treatment process via deep well injection would be

required. The use of deep well injection becomes a more plausible and sustainable brine

disposal option, with a smaller advanced treatment facility, as proposed in the AWRM Program.

The brine disposal for a 3MGD MF-RO facility is estimated at 0.5 MGD.

As mentioned above, when necessary, the high quality Valencia RO product water

would be discharged directly to the Santa Clara River to reduce chloride levels in the river and

comply with revised WQOs. Based on the results of the GSWIM Study, the discharge of

Valencia RO product water to the river would occur, when chloride levels in the State Water

Project (SWP) water stored in the Castaic Lake Reservoir are greater than or equal to 80 mg/L.

The GSWIM study also found that the use of supplemental water released to the Santa Clara

River, discussed in more detail below, is needed in certain critical conditions of extreme drought

to assure compliance with the revised WQOs in Reach 4B. Finally, a portion of the high quality

Valencia RO product water would also be delivered to blend with surface water diverted for

irrigation of salt-sensitive agriculture, so that the irrigation water quality is less than 117 mg/L. A

schematic of this operational management of the Valencia RO during conditions when the

imported SWP exceeds 80 mg/L is presented in Figure 1a.

Figure la. AWRM Operation when SWP Cl 80 mg/L

East Piru
Extraction

Wells
k

RO for Alternative Water Supply
dal vim. me mew MIMI

3 MGD RO Valencia WRP

RO to SCR

0 WOO WOO
101 I W130 150 150

Reach 4A

August 15, 2008

Reach 4B Reach 5 Reach 6

Valencia WRP

Saugus Aquifer
Supplemental Water

Ventura County Los Angeles County

I

Saugus WRP
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In conditions when the chloride levels in the SWP water stored in the Castaic Lake

Reservoir are below 80 mg/L, the GSWIM Study found that the high quality Valencia RO

product water does not need to be discharged to the Santa Clara River to comply with revised

WQ0s, In fact, the GSWIM study estimates this condition occurs approximately 70% of the

time, which then would allow for the high quality Valencia RO product water to be delivered to

the Ventura County water supply facilities, in order to blend with high saline groundwaterix

underlying Reach 4B and produce a blended water supply that can be discharged into the

wetted portions of Reach 4A of the Santa Clara River and comply with the existing 100 mg/L

WQO for this reach. The discharge of this blended water supply in the wetted reaches of the

Santa Clara River, where the `Dry Gap" ends, allows for greater base flow in the river, which

ultimately can then be diverted at the Freeman Diversion and increase water supplies for

Ventura County. A schematic of this operational management of the Valencia RO deliveries to

the Ventura County water supply facilities during conditions when the imported SWP is less than

80 mg/L is presented in Figure lb.

Figure lb. AWRM Operation when SWP Cl < 80 mg/L

Blended RO + Groundwater
Discharge G <95 mgli_

:=1 ,
,magsz.9=,,.z

East Ptru

Extraction
Wells

RO for Extraction Wells 3 MGD RO @ Valencia WRP

1'!7

Ventura County

Reach

Valencia WRP

Los Angeles County

The groundwater in Reach 4B has chloride concentrations at 150 mg/L. .
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Exhibit 1 - Alternative Water Resources Management Program

Element No. 3: Procuring Supplemental Water for Releases to the Santa Clara River

Recognizing that conducting environmental studies, permitting, designing and

constructing an MF-RO facility at the Valencia WRP will take a significant period of time, the

AWRM Program includes a commitment, contingent upon the necessary environmental

assessments required under the California Environmental Quality Act, to provide supplemental

water from the Saugus Aquifer andfor some other local water resource, to the Santa Clara River

as an interim measure prior to completion of the AWRM Program facilities. Additionally, as

discussed previously, the GSWIM study found that the use of supplemental water released to

the Santa Clara River would be needed during extreme drought conditions to comply with

revised WQOs for Reach 4B. These supplemental waters would be delivered through

contractual arrangements between the SCVSD and the Upper Basin Water Purveyors.

Element No. 4: Ventura County Salt Export and Water Supply Benefits

In order to export accumulated salt in groundwater and provide the water supply benefits

for Ventura County, a key element of the AWRM Program is the construction of the Ventura

County water supply facilities, as shown in Figure 2,

Figure 2, AWRM Program Facilities

These facilities which would allow for salt export and water supply benefits by blending

high quality Valencia RO product water with more saline groundwater in East Piru, to develop a
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blended water supply that is less than 95 mg/L in chloride. The Ventura County water supply

facilities would be comprised of the following: (1) 10 groundwater extraction wells in the East

Piru groundwater basin; (2) a 12-mile RO product water_conveyance_pipeline from the Valencia

WRP to the East Piru extraction wells; and (3) a 6-mile conveyance pipeline for the blended

East Piru groundwater and Valencia WRP RO product water (East Piru. Pipeline) for discharge

to Reach 4A of the Santa Clara River, downstream of the "Dry Gap.'

Collectively, these facilities would be utilized for water supply and salt export benefits.

Through the blending of high quality Valencia RO product water with more saline groundwater

underlying Reach 4B, a new blended water supply can be developed and managed, which will

not only export salt accumulated in groundwater in the East Piru basin, but comply with

downstream surface water WQOs in Reach 4A, and increase water supplies in Ventura County.

In addition, the extraction of more saline groundwater underlying Reach 4B, will allow for greater

recharge of high quality storm flows in the SCR, which are typically low in chloride, lowering

chloride levels in the groundwater. The reduction in chloride levels associated with AWRM

Program, identified as "Piru Wellfield (Option 2d)," is presented in Figure 3.

Figure 3. Chloride in Groundwater in East Piru

Chloride In Ground.14ater

M.50

RO Ocean Base Case ---Piru Wertefd tan

Source: Bachman, Steve, 2008. Alternative Water Resources Management Program-Effects in Ventura County. June 2008.
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Exhibit 1 - Alternative Water Resources Management. Program

The salt export from East Piru Basin and resultant reduction in saltwater intrusion

provided by the increased water supply benefits, vastly outweigh the incremental loading above

the WQO that occurs during extreme drought conditions, when SWP chloride levels are

elevated." A comparison of the yearly excess chloride loading above the existing (100 mg/L)

and revised (117 mg/L) WQOs in Reach 4B, with the yearly chloride export through the

extraction wells and prevention of saline intrusion are shown in Figure 4,

Figure 4. Chloride Balance with the AWRM Program

7.000 -

6,000

5,000

4.000

a 3.000

2.000

1.000

>10,000 AFY of additional water
supply at Freeman Diversion

Chloride Load above

117 rng/L WOO

325 tans/yr

1

Chloride Load above

100 mglL WQO

Chloride Exported from. Sea Water Intrusion

East Piru Basin Prevented

Element No. 5: Protection of Salt-Sensitive Agricultural in Reach 48

The AWRM Program recognizes that chloride levels in Reach 4B of the Santa Clara

River may exceed the protective range for salt sensitive agriculture of 100 - 117 mg/L chloride,

as determined by the Ag. Study, discussed previously. In order to protect this salt sensitive

agricultural beneficial use along Reach 4B of the SCR, the AWRM Program proposes to protect

surface water diverters along this reach of the SCR with a suitable alternative water supply,

when chloride concentrations in surface water exceed 117 mg/L making surface water quality

unsuitable for the direct irrigation of salt-sensitive crops with surface water. Alternative water

supplies of will be provided to temporarily protect salt-sensitive agricultural uses in Reach 4B,

through the delivery of high quality RO product water to blend with Reach 4B surface water

Imported water supply chloride concentrations have often exceeded 100 rng/L during drought conditions, due to
the influence of poor quality imported water supplies delivered from the State Water Project stored at the Castaic
Lake Reservoir.
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diverted for irrigation of salt-sensitive crops, so that the blended irrigation water quality is 117

mg/L or less. The use of alternative water supplies allows for the full protection of beneficial

uses, during temporary and intermittent periods when water quality due to extreme drought

conditions does not support those beneficial uses.

Element No. 6: Support for Expansion of Recycled Water Uses in the Santa Ciente Valley

The AWRM Program includes provisions to support recycled water uses in the Upper

Basin Water Purveyor service areas. Increasing recycled water uses in the Santa Clarita

Valley, will not only improve water supply reliability in the area, but also, reduce the chloride

loading directly discharged to the Santa Clara River From the WRP discharges.

Element No. 7: Revisions to WQ0s to support the AWRM Program

As indicated above, the feasibility of the AWRM Program is dependent upon revising the

existing water quality objectives for surface water and groundwater to various levels that support

the different elements of the AWRM Program. A summary of the recommended WQO revisions

for surface water and groundwater, in support of the AWRM Program, were previously
presented in Table 1_ Through revision of these surface water and groundwater WQQs, the

amount of advanced treatment required to achieve compliance with these WQ0s is significantly

reduced, which allows for the disposal of brine wastes generated from the RO processes

through deep well injection as opposed to the construction of a 43-mile brine fine and ocean

outfall. In addition, the revision of these WC:Qs would better facilitate the permitting of recycled

water uses in the Santa Clarita Valley, which will improve water supply reliability in the area, and

reduce the chloride loading from recycled water that can now be beneficially reused, as

opposed to directly discharged to the Santa Clara River. Ultimately, the cumulative benefits of

the AWRM Program elements will improve water quality in surface water and groundwater,

improve water supplies to Ventura County, protect all beneficial uses, and reduce the amount of

advanced treatment and associated brine disposal needed for compliance.

Implementation Tasks and Responsibilities for the AWRM Program

The SCVSD will be the lead agency for the development of a Programmatic

Environmental Impact Report (PEIR) to assess the AWRM Program, and if appropriate, certify

the PEIR, make CEQA findings, and approve the project. The SCVSD has the principal

responsibility for carrying out and implementing the AWRM Program, because it is a necessary

program to comply with the Upper Santa Clara River Chloride TMDL. In addition to the PEIR,

the SCVSD will conduct a Facilities Plan for the necessary wastewater treatment facilities
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Exhibit I - Alternative Water Resources Management Program

associated with AWRM Program (i.e. UV Disinfection, MF-RO Facilities and Brine Disposal

Facilities). The United Water Conservation District (or another agency in Ventura County with

water supply responsibilities) will become the lead agency responsible for conducting Project

Level EIR CEQA Assessments to implement the Ventura County water supply facilities

associated with AWRM Program (i.e. Conveyance pipelines, East Piru extraction wells, and

East Piru pipeline). Finally, the Upper Basin Water Purveyors/SCVSD will identify a lead

agency for the purpose of conducting Project-Level EIR / CEQA Assessments to utilize and

deliver supplemental water to achieve compliance on an interim and long-term basis for the

AWRM Program. Figure 5 is a schematic that defines the proposed agency roles and

responsibilities for implementing the necessary planning elements of the AWRM Program.

Figure 6 is a preliminary implementation schedule associated with various, planning, design and

construction activities required to implement the AWRM Program. The AWRM Program will

achieve compliance with the schedule deadlines associated with TMDL Tasks 13a, 13b, 13c

and 13d of the Upper Santa Clara River Chloride TMDL.

Figure 5. AWRM Program Implementation by SCVSD, United Water and Upper Basin

Water Purveyors

AWRM Program
Programmatic OR anti

Wastewater FaciiitieS Plan
(SCVSD)

LA. County ter Supplies
1Prejec4evelIJIV

_ CEOAAssessiterits:,
cspeellasinVatetiVqyOrS soysEl

Ventura County Water 'Supplies

Project-Level EIR1
CEQA Assessments

(Linked Water)
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SZ:L113 WAnTE M1414ArsklAEti' CMUNTY SANITATION DISTRICTS
OF LOS ANGELES COUNTY

1955 Workman Mill Road, Whittler, CA 90601-1400
Mailing Address: P.O. Box 4998, Whittier. CA 90607-4998

Telephone: (562j 599-7411, FAX: 1.5621699-5422
w-yvw.locscl.orst

Ms. Tracy Egoscue, Executive Officer
California Regional Water Quality Control Board

Los Angeles Region
320 West 4th Street, Suite 200
Los Angeles, CA 90013

Dear Ms. Egoscue:

...STEPHEN R. MAGUIN
Chief Engineer and General Manager

November 14, 2008
File No. 31-370-40.4A

Comment Letter - Proposed Amendment to the Water Quality Control
Plan for the Los Angeles Region to Re-consider the Upper Santa Clara River

Chloride TMDL and Consider Conditional Site Specific Objectives for Chloride

The. Santa Clarita Valley Sanitation District of Los Angeles County (Sanitation District), wouldlike to thank the California Regional Water Quality Control Board Los Angeles Region (Regional
Board) for the opportunity to provide comments on the proposed amendment to, the Water Quality
Control Plan (Basin Plan) for the Los Angeles Region to re-consider the Upper Santa Clara River (USCR)
Chloride Total Maximum Daily Load (TMDL) and to consider conditional site specific objectives (SSOs)for chloride. The Sanitation District owns and operates the Valencia and the Saugus Water ReclamationPlants (WRPs) located within the Santa Clarita Valley, which provide primary, secondary and tertiary
treatment to produce recycled water that is reused or discharged to the Upper Santa Clara River.

The Sanitation District strongly supports the proposed amendment to the Basin Plan because itprovides an opportunity for the implementation of the Alternative Water Resources Management(AWRM) Program, an innovative watershed-wide and stakeholder-supported program to comply with 'theUpper Santa Clara River Chloride TMDL. Since November 1, 2007, various Los Angeles and Ventura
County stakeholders within the Santa Clara River watershed, including the Sanitation District, haveworked together to develop the AWRM Program as a viable alternative for Regional Board consideration.
The AWRM Program is a watershed-based approach to manage chloride in Santa Clara River andunderlying groundwater basins and involves: (I) reducing chloride levels in recycled water throughautomatic water softener removals and conversion to ultraviolet light disinfection processes:, (2) small-scale advanced treatment of wastewater with local brine disposal; (3) supplemental' water to reducechloride levels in the river; (4) alternative water supplies to protect salt-sensitive agriculture, whennecessary; and (5) facilities to remove high chloride groundwater in Ventura County from the watershed.The stakeholders' have entered into a Memorandum of Understanding (MOU) for the Implementation of

1 The stakeholders to the AWRM Proaram include the following: (1) Santa Clarita Valley Sanitation District of LosAngeles County: (2) United Water Conservation District; (3) Ventura County Agricultural Water Quality Coalition: and (4)Upper Basin Water Purveyors, comprised of the Castaic Lake Water Agency (CLWA), Valencia Water Company, NewhallCounty Water District. Santa Clarita Water Division of CLWA, and Los Angeles County Waterworks District No. 3&.

DOCtlf 1149948
Re,..-.yc:ied rs-'ape,

Received
July 29, 2011
commission on
state mandates

1626



Ms. Tracy Egoscue, Executive Officer November 14,2008

the AWRM Program. This MOU, effective October 23, 2008, is submitted for inclusion in the
administrative record as Attachment A. The MOU represents the collective commitment of the

stakeholders to implement a watershed-wide solution to the chloride problem that not only protects all

beneficial uses, but provides the most diverse set of water resource benefits for the watershed,

Among the key elements of the AWRM Program MOU is a commitment by the Sanitation

District to implement source control measures to reduce chloride in recycled water at the Saugus and

Valencia WRPs. The Sanitation District has already made significant progress on source control

measures through the adoption of the Santa Clara River Chloride Reduction Ordinance of 2008 which

requires the removal of all automatic water softeners, from the Sanitation District's service area by June

30, 2009. In accordance with California Health and Safety Code Section 116787, the ordinance was

approved by a majority of voters in the November 4, 2008 General Election, and will become effective on

January 1, 2009. A copy of the ordinance is included as Attachment B.

In addition, the AWRM Program MOU specifies a commitment by both the Sanitation District

and the United Water Conservation District. (United Water) to jointly fund an extension of the
Groundwater-Surface Water Interaction Model (GSWIM) to the Freeman Diversion. The OSWIM

extension will be able to better address potential water level and water quality concerns raised by the City

of 1'11ln-tore, inform decisions regarding the future operation of the AWRM Program extraction wells

discharging to Reach 4A, and also identify mitigation measures that may be required of the Reach 4A

discharge permittee to assure that the operation of the AWRIvl Program extraction wells protects

downstream beneficial uses.

Both the Sanitation District and United Water are also working with the Cantinas Ranch to
address their potential concerns related to water levels and interim/figure water quality in East Pint,

associated with AWRM Program, Future agreements related to the operation of AWRM Program

extraction wells and the provision for an alternative water supply of suitable quality, will have to be

developed between the Sanitation District, United Water and the Camulos Ranch to implement the
AWRIvf. Program and assure that the AWRM facilities are .operated in a manner that does not impair the

Ranch's beneficial uses.

Minor Comments on the Staff Report, Tentative Resolution and Attachments to the Tentative Resolution

Attachment C is comprised of copies of the Staff Report, Tentative Resolution, and Attachments

to the Tentative Resolution, which include recommended edits proposed by both Regional Board and

Sanitation District staff.

Comments on the Staff Report are summarized as follows:

1. Recommendations on the appropriate compliance period to assess the cumulative net

chloride loading above l 1 7 mg/le trigger for the Reach 4B critical condition SSO
(Section 4.1.b.3, and Section 4.2.a.3);

2. Clarifications related to future projected growth and WRP flows and how that was
modeled by GSW1M and how they affect the anti-degradation analysis discussion.
(Sections 2.6, Section 3.5, Section 6, and Section 7.3);

3. Clarifications on the typical operational modes of the AWRM Program (Section 4 and

Figure 3);
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Ms, Tracy Egoscue, Executive Officer -3- November 14, 2008

4. Clarifications on "rated capacity" versus capacity factor as it relates to the operation of
_RO_membranes,_(see Section.4..2, Table 8.,..andSectiorL8 0);--

5. Recommendation to include an annual average conditional SSO for groundwater in the
Castaic Valley area, to be consistent with similar averaging periods recommended for
groundwater in the Santa Clara Bouquet & San Francisquito Canyons and Lower areas
East of Piru Creek;

6. Clarifications on compliance costs presented in Sections 5.4.1 and 5.4.2, and in Table 11;
and

7. Various minor editorial comments.

Comments on the Tentative Resolution and Attachments to the Tentative Resolution are summarized as
follows:

1. Recommendations on the appropriate compliance period to assess the cumulative net
chloride loading above 117 mg/L trigger for the Reach 4B critical condition SSO;

2. Clarifications on "rated capacity" versus capacity factor as it relates to the operation of
RO membranes;

3. Recommendation to include an annual average conditional SSO for groundwater in the
Castaic Valley area, to be consistent with similar averaging periods recommended for
groundwater in the Santa Clara Bouquet & San Francisquito Canyons and Lower areas
East of Piru Creek;

4 Recommendation to include language in the Tentative Resolution acknowledging that the
-required TMDL studies for TMDL Tasks 4, 5, 6, 7, 8, 9, 10b and 10c have been
completed;

5. Clarifying language in the Tentative Resolution that effective October 23, 2008, Los.
Angeles and Ventura County stakeholders have entered into a MOU to implement the
AWRM Program;

6. Clarifying language related to the implementation and schedules for required
groundwater and surface water trend monitoring by the Sanitation District and the future
Reach 4A Permittee;

7. Various minor editorial comments.

Final Reports for TMDL Task Nos. 3, 4, 5. 6, 7, 8, 9, 10b and 10c

The Sanitation District has enclosed a CD (Attachment D) for inclusion in the administrative
record that contains the electronic copies of all final reports related to the TMDL special studies. The
inclusion of these final reports completes the Sanitation District's requirements related to the various
special studies identified in TMDL Task Nos. 3, 4, 5, 6, 7, 8, 9, 10b and 10c.

Summary and Conclusions

In closing, the Sanitation District would like to reiterate its strong support for the Regional Board
staff's recommendation to adopt conditional SSOs for chloride and urges the Regional Board to approve
this important Basin Plan amendment. The Sanitation District believes that the proposed amendment to
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Ms. Tracy Egoscue, Executive Officer -4- November 14, 2008

the Basin Plan and the resultant chloride SSOs necessary to implement the AWRM Program, will provide
an opportunity. Ao implement a solution to the Chloride TMDL that provides the maximum benefit to the
people of the State. The Sanitation District would like to commend the Regional Board staff for their
dedication and support during the TMDL collaborative process studies, which have been instrumental in
the development of a stakeholder consensus solution to the Chloride TMDL for the Regional Board's
consideration. If you have any questions or comments, please contact the undersigned at (562) 908-4288,
extension 2501.

Very truly yours,

Stephen R. Maguin

1
Philip L. Friess
Department Head
Technical Services Department

PLF:BL:nm
Attachment

cc: Samuel Unger, RWQCB
Jenny Newman, RWQCB
Bert Rapp, City of Fillmore
Matthew Freeman, Camulos Ranch
Midhael Solomon, United Water Conservation District
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MINUTES OF THE ADJOURNED REGULAR MEETING
OF THE BOARD OF DIRECTORS OF THE

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE SANTA CLARITA CITY HALL

COUNCIL CHAMBERS, FIRST FLOOR
23920 WEST VALENCIA-BOULEVARD,

SANTA CLARITA, CALIFORNIA

May 26, 2009
3:30 o'clock, P.M.

The Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County metpursuant to adjournment as ordered by this Board of Directors at the regular meeting held May 13, 2009. TheSecretary reported that a copy of the Order of Adjournment was posted as required by law and that properaffidavits of the posting are on file in the Secretary's office.

There were
present:

Absent:

Also present:

Laurene Weste, Director from Santa Clarita
Frank Ferry, Chairperson, Director from Santa Clarita

Donald R. Knabe, Director from Los Angeles County

Kimberly S. Compton, Secretary of the District

RE: SERVICE CHARGE, INDUSTRIAL
WASTEWATER SURCHARGE AND
CONNECTION FEE PROGRAMS, SERVICE
CHARGE REPORT AND COLLECTION
ON TAX ROLL- HOLD COMBINED
PUBLIC HEARING

The Chairperson announced that today the Board would
hold a combined public hearing on the proposed service
charge rates, the collection of the 2009-10 service charge
on the property tax roll, the proposed industrial waste-
water surcharge rates, and the proposed connection feerates.

A letter from the Chief Engineer and General Manager dated May 21, 2009, accompanied the agendaand described the recommended Board actions, together with a copy of the Service Charge Report, thepreliminary budget, the proposed Service Charge Ordinance providing for the collection of the service chargeon the tax roll, the proposed Industrial Wastewater Surcharge Rate Ordinance, and the proposed Connectionfee Rate Ordinance. The proposed rate increases are substantial and needed primarily to comply with theRegional Water Quality Control Board (RWQCB) chloride limit but also to provide for continued operation ofexisting facilities, including coverage of existing debt service, over the next three fiscal years, as discussed inthe letter to the Board.

The Chief Engineer and General Manager gave a brief history of chloride regulation and compliance.He stated that in 1961, the RWQCB, which governs the discharge of the Saugus and Valencia WaterReclamation Plants (WRPs), adopted the first chloride limit for effluent discharge to the Santa Clara River.The limit adopted at that time was established at a fixed level above the chloride content of the water supply.The District responded to the new limits by adopting an ordinance to ban all self-regenerating water softenersthat discharge brine to the sewer. Those two factors, the nexus to the water supply quality and the reduction inchlorides to the WRPs from removal of water softeners, along with drought relief, allowed compliance until1997. In that year, the water softener industry was successful with litigation challenging softener bans in otherparts of California that invalidated the effect of the District's 1961 ordinance. Also, at that time, the RWQCBsought a fixed chloride limit that would apply regardless of the quality of the water supply. He then discussedthe subsequent efforts of the staff to work with the RWQCB concerning reasonable chloride limits, alsoaddressed in the May 21, 2009 letter. The RWQCB adopted a total maximum daily load (TMDL) standard forchloride in 2002 for the discharge to the Santa Clara River. The District did not agree with the standard thatwas adopted due to the lack of supporting science. The District was hopeful that additional scientific studieswould provide support for a higher limit to allow compliance solely with the removal of automatic watersofteners.

He discussed the District's very successful program to remove water softeners which is importantbecause of the contribution softener use has on the chloride levels in the wastewater. He also discussed theimportance of the legislative success to reinstate the authority to ban water softeners including SB 475 bySenator George Runner and Proposition S. As of the meeting date, approximately 70 percent of the watersofteners had been removed. He mentioned two benefits of the water softener removal program. The firstbenefit of the softener removal program is that the overall cost to comply with the chloride limit will bereduced by about $75 million. Secondly, the program was crucial in demonstrating Santa Clarita Valley's

SCV; Book 2; May 26, 2009; ARM; Page 1 of 5
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commitment to chloride reduction, which was necessary for negotiations with stakeholders to even begin on

the Alternative Compliance Plan. He noted that the Santa Clarita Valley water agencies were involved in those

negotiations.

He described the three general elements, of the Alternative Compliance Plan: advanced treatment at a

capacity greatly reduced from that originally needed to comply with the RWQCB limits; facilities to reduce

chlorides in the groundwater basin; and, at times, an alternative water supply for a surface waste user of the

Santa Clara River. This plan, approved by the RWQCB in December, cut the project cost (after softener

removal) in half from $500 million for the project required to meet the original RWQCB standard to $250

million for the Alternative Compliance Plan. Nevertheless, in part because of the brief seven-year period

allowed for implementation, the annual increases proposed over that period are substantial. He noted that the

proposed actions before the Board were to cover only the first three years of the seven-year project

implementation period.

He then introduced Mr. Phil Friess, Head of the Technical Services Department for the Sanitation

Districts, to further discuss the components of the Alternative Compliance Plan including source control,

advanced treatment, and salt management facilities.

Using PowerPoint slides, Mr. Friess advised that the first part of source control efforts is the water

softener removal. With the elimination of all the water softeners, approximately 50 milligrams per liter of

chloride will have been removed from the effluent at a cost of $3.9 million dollars, which is the most cost-

effective salt removal element in the Alternative Compliance Plan.

He stated that the second part of source control efforts would be conversion of effluent disinfection

from a bleach-based process to ultraviolet light treatment at a cost of $17 million This will remove about 12

milligrams per liter of chloride from our effluent and is the second most cost-effective element of our program.

He advised that another element of the Alternative Compliance Plan is a 3-million gallon per day

(MGD) micro-filtration reverse-osmosis treatment plant upgrade. This will provide an equivalent effluent

chloride removal capacity of 19 milligrams per liter. Local brine disposal via deep well injection will

eliminate the need for a 43-mile pipeline to the ocean for brine disposal. This advanced treatment upgrade with

brine disposal via deep well injection is the most expensive element of effluent chloride removal in the Alter-

native Compliance Plan.

In response to Director West; Mr. Friess advised that a small micro-filtration reverse-osmosis upgrade

at the Valencia WRP would be used to produce 3 MGD of desalinated wastewater and the brine from that process

would be injected over a mile deep, isolated by bedrock beneath the Saugus aquifer.

He further stated that another major element of the Alternative Compliance Plan is the Ventura County

Salt Management Facilities. These are needed to remove excess salt from the East Piru groundwater basin, by

pumping salty groundwater and blending with desalinated effluent. The excess salt in the East Piru basin is in

part due to the historical discharge from the wastewater treatment plants. In addition, during drought condi

tions in the future, higher salt will still be discharged from the treatment plants and will have to be removed by

the salt management facilities.

The last obligation of the Alternative Compliance Plan is an alternative water supply for Camulos

Ranch. The salt management facilities will also supply water to Camulos Ranch during drought conditions

with a blend of pumped East Piru groundwater and desalinated wastewater.

He reiterated that taking the removal of self-regenerating water softeners into account, the implemen-

tation of the Alternative Compliance Plan is estimated to cost $250 million. While still very expensive, the

Alternative Compliance Plan project is half the cost of the project that would have been required to meet the

original RWQCB limit.

At this time, Mr. Friess introduced Mr. John Gulledge, Head of the Financial Planning Department for

the Sanitation Districts, who gave a summary of the major financial rate impacts and the proposed rates.

Using PowerPoint slides, Mr. Gulledge presented the proposed and projected rates through fiscal year

2015-16. He noted that the current service charge rate is about $15 per month per single-family home and that,

without the Alternative Compliance Plan, based on what is known today, the current service charge rate projected

out over the seven-year period would be about $23 per month per single-family home. At that point in time

(2015-16), the Alternative Compliance Plan is projected to add approximately $19 in capital needs and another

SCV; Book 2; May 26, 2009; ARM; Page '2 of '5
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$5 per month for operation and maintenance of the new facilities for a total projected monthly service chargeof approximately $47 in 2015-16.

He stated that the Alternative Compliance Plan would be financed either through the State RevolvingFund loan program over a twenty-year period or through bond sales over a 30-year period. The preferred alter-native would be to use the State Revolving Fund loan-program; however, he cannot guarantee the availabilityof this funding source at this time.

He then presented a slide showing the current wastewater service charge rate and the proposed ratesfor fiscal years 2009-10, 2010-11, and 2011-12. He also showed slides comparing the District's current andproposed rates with those of other nearby communities and for other utilities and services available in theSanta Clarita Valley. He stated that as the project is implemented, future costs will be better known; forinstance, as bids are received for construction of various elements of the project. Projected rates beyond theproposed three-year period would be adjusted accordingly.

Director Ferry asked a question concerning the footnote on the slide that compared the current rates forSanta Clarita Valley with those of other agencies. Mr. Gulledge responded that the approximate $7 figurereferred to in the footnote would be added to the proposed service charge rate to obtain an estimate of the totalcost to the homeowner for sewerage services including fees for local services.

Director Weste stated that she wanted to hold her questions until after the public testimony. She statedthat a lot of emails, letters and calls have been received on this issue. She stated it was important for everyoneto understand that the water and the habitat in the Santa Clara River, now regulated by Federal and Statestatutes, was created from Santa Clarita's wastewater effluent, which comes out clean enough, after treatment,to drink. She noted that the effluent has created abundant beauty and natural resources from here to Oxnardand that she is a strong supporter of protecting the river. She noted that the city, as well as the District, hadtaken actions to make sure that the water in the river is healthy and clean and the issue before the Board is notabout the water being unhealthy, but rather about the salt content. She also noted there are potential fines fornot complying with the chloride limits. The Chief Engineer and General Manager confirmed that fines couldbe in the millions of dollars for non-compliance. She voiced concern about the Alternative Compliance Plan inthat she believed it was an unreasonable impact on homeowners.

The Chief Engineer and General Manager noted that, before beginning public testimony, he wanted tosummarize the public input the Sanitation Districts has received. He stated that 42 protest letters were submittedwith one letter containing 12 signatures. He also stated that 150 emails of protest were received as well asseven telephone calls in protest. The Chairperson advised that he would like to enter into the record approxi-mately 200 emails that were received by the City of Santa Clarita.

Upon motion of Director Weste, duly seconded and unanimously carried, the Chairperson opened acombined public hearing scheduled at this time and place on the Service Charge, Industrial Wastewater Rates,and Connection Fee Programs, as well as on the Service Charge Report and on the collection of the servicecharge on the property tax roll.

The Secretary then called the following speakers:

1. Samuel Unger
2. Ed Dunn
3. Joan Dunnwho declined to speak.
4. Alan Ferdman
5. Geraldine Maurovich
6. Rudolph Maurovich
7. Richard Trimble
8. John Brooks
9. Ken Dean
10. Walter Watson
11. Larry L. Bird
12. Armine Jones
13. Timben Boydston
14. Brian Roney
15. Jackie Bick, representing Senator George Runner.
16. Marsha McLean
17. Allen Cameron
18. Larry Blanton

SCV; Book 2; May 26, 2009; ARM; Page 3 of 5

Received
July 29, 2011
commission on
state mandates

1634



19. Cam Noltemeyer
20. Bill Arens
21. Tony Natoli
22. Mike Solomon
23. Stacey Kelleher

A local television company for the City of Santa Clarita videotaped the presentation, along with the

public testimony. Director Weste requested the Secretary to have a transcript, attached, prepared from the

videotape and provided to each Director; the Secretary filed the transcript with the public hearing documents.

The following is a summary of the questions raised as taken from the transcript.

Director Ferry asked the following questions to the staff:

1. Has a regulatory limit ever been legally challenged? Has any Sanitation District ever legally challenged

limits?

2. Can the Sanitation District re-circulate the Prop 218 notice?

3. Can the Sanitation District provide a simple analysis of the concentration of chloride?

Director Weste asked the following questions to the staff:

1. What are fines involved for non-compliance ($/day)?

2. What happens to chloride levels after water softeners are all removed?

3. What is the criteria to protect agriculture in Clean Water Act / Porter-Cologne Act? Are they intended' to

protect any crop that a farmer can possibly plant?

4. Are there Special District dollars that can be taken away?

5. When do the costs drop off or go away? Will rates drop down after the project is built?

6. Is Peter Pitchess included in the chloride assessment and what does it contribute? What are its

requirements for chloride?

7. What is the concentration in Piru Basin? What is it past Piru Basin?

8. Are farmers downstream paying for State Water Project (SWP) water? If they are on groundwater, are

they over-pumping their wells?

9. If SWP is treated, what would the cost be?

10. Does Newhall Ranch have to meet the same standard? Do they have to build their own plant?

11. Is our water being pumped to solve a Ventura County salt-water intrusion problem?

12. Are there technologies that can be placed in individual homes that could solve the problem?

13. Are we the only ones facing this dilemma? Are there other communities facing this dilemma over salt?

What is the concentration of chloride allowed in other communities?

14. What is the chloride in the State Water Project (SWP) water right now? Is it the policy of the, State that

they can send it to you any way they want and you have to treat it before it goes out?

15. Is it true that the residential community only contributes 20% of the chloride?

16. What are the impacts offarmer's activities and what do they contribute, and how are they regulated?

17. What are the requirements for deep well injection and how is this regulated?

18. With 1,500-2,000 softeners left, what will be impact on water quality? When do you plan to measure

chloride levels?

19. Have we explored all of our options?

The speakers asked the following questions to the staff:

1. How is Alternative Compliance Plan related to Newhall Ranch development?

2. Can the Sanitation District make any other adjustments now to keep taxes as low as possible?

SCV; Book 2; May 26, 2009; ARM; Page 4 of 5
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3, How is Peter Pitchess detention center related to project?
4. Where can I find key studies done by the District?
5. What are the alternatives? Are there cheaper options that can be explored with onsite residential reverse-osmosis units?
6 What is the natural salinity of river before discharge of effluent? Are we having to clean up water becauseit simply runs through our Valley?
7. Who conducted the studies and who paid for them?
8. What are the administrative procedures for tax increases for the Sanitation District? Can rates be reducedafter project is built? What is the cost breakdown between capital and O&M for the project? Can thecapital cost be billed separately from the property tax bill?
9. What has changed since the 1999-2002, when the. Sanitation District believed that the impact to agricultureand groundwater was unfounded?

Director Ferry advised the public that the District is not the responsible party for creating the need toraise the rates. The District is responding to the federal and state mandates on chloride limits. He stated that hehas many concerns regarding the science and the effects on the avocado and strawberry farms.

The Directors stated that theywould like to see the water softener removal program completed prior tomoving forward. They also requested that a meeting be arranged with RWQCB representatives to discuss thecausation issues and more reasonable chloride regulation with drought consideration, and to also meet withState Senator Runner, Assemblyman Smythe, and Congressman McKeon regarding potential legislative relief aswell as the Governor.

Director Weste stated that she doesn't believe that all options have been explored yet. She believesthat the farmers are getting better water, free of charge, than the City receives. And, at this time, she does notsupport this large increase because it is an unreasonable impact on homeowners, She stated that she is notrefusing in any way to solve the problem, but would like to be part of the solution.

The Chief Engineer and General Manager proposed that the District staff prepare a response to issuesraised by the Directors and members of the public regarding the proposed rate increases, and that anothermeeting be scheduled in the City of Santa Clarita for further consideration of the rates, the Directorsconcurred.
There being no further public comment, the Chairperson closed the public hearing.

RE: SERVICE CHARGE REPORT AND Following the public hearing, upon motion of DirectorCOLLECTION ON TAX ROLL - SERVICE West; duly seconded and unanimously carried, theCHARGE, INDUSTRIAL WASTEWATER Board of Directors of Santa Clarita Valley SanitationSURCHARGE AND CONNECTION FEE District of Los. Angeles County deferred the adoption ofORDINANCES - DEFER the Service Charge Report, the proposed Service
Charge Ordinance, the proposed Industrial WastewaterSurcharge Rate Ordinance, and the proposed Connection feeRate Ordinance to a later date.

The meeting was adjourned by the Chairperson.

ATTEST:

L.1
KIMBERLY S. COMPTON
Secretary

tkse

FRANK FERRY
Chairperson
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MINUTES OF THE ADJOURNED REGULAR MEETING OF THE
BOARD OF DIRECTORS OF

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE OFFICE OF THE DISTRICT

July 27,2010
6:30 o'clock, P.M.

The Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County met inadjourned regular session.

There were Marsha McLean, Director from Santa Claritapresent: Michael D. Antonovich, Alternate Director from Los Angeles County
Laurene Weste, Chairperson, Director from Santa Clarita

Absent: None

Also present: Stephen R. Maguin, Secretary pro tern

Upon motion of Director Weste, duly seconded and unanimously carried, Mr. Stephen R. Maguin wasappointed Secretary pro tern.

Upon motion of Director Antonovich, duly seconded and unanimously carried, the minutes of thespecial meeting held June 2, 2010, and regular meeting held June 9, 2010, were approved.
RE: WARRANTS Upon motion of Director Antonovich, duly seconded

and unanimously carried, warrants issued by the Dis-trict, in the amount of $902,825.79, were approved.

RE: DEPARTMENTAL INVOICE The following departmental invoice for the month of
May 2010 was presented and upon motion of DirectorAntonovich, duly seconded and unanimously carried, was approved:

No. 411
DEBIT:

S.C.V. - Operating Fund Operation & Maintenance
$812,046.76S.C.V. - Operating Fund Local Capital

112,647.00S.C.V. - Operating Fund - Local - Capital Improvement Fund
48,178.19

CREDIT:
S.C.V. - Operating Fund - Joint Administration - Credit

523.24 cr.
$972,348.53CREDIT:

C.S.D. #2 - Operating Fund Abatement of Expense - I.D.S.
$972,348.53

RE: SERVICE CHARGE PROGRAM
INDUSTRIAL WASTE SURCHARGE; The Chief Engineer and General Manager announced
CONNECTION FEE RATES; SERVICE that today the Board would hold a combined public
CHARGE REPORT AND COLLECTION hearing, and presented the proposed rate increasesON TAX ROLL - HOLD COMBINED associated with the service charge, industrialPUBLIC HEARING wastewater surcharge, and connection fee rates, and the

collection of the service charge on the property tax roll.He advised that a letter describing the required Board actions together with a copy of the Service ChargeReport, the preliminary budget, a resolution for collection of the service charge on the tax roll, the proposedordinance prescribing the service charge rates and loading assumptions, the proposed ordinance prescribing theindustrial wastewater surcharge rates, and the proposed ordinance prescribing the connection fee rates andloading assumptions were attached to the agenda.

The Chief Engineer and General Manager presented the service charge program and displayed severalslides depicting the proposed rates including the portion necessary for continued support of existing facilities,and that necessary to support the planning and design of the facilities necessary to comply with chloride limitsimposed as part of the Total Maximum Daily Load (TMDL) approval process. He then summarized thehistory of the chloride compliance mandate and described the 10-year battle with the Los Angeles RegionalWater Quality Control Board (Regional Board) over the chloride standard, which culminated in 2006. After
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the State Water Resources Control Board affirmed the Regional Board's action by unanimous vote in 2007,

staff efforts turned toward development of the most cost-effective means of compliance with the Regional

Board's mandate. The alternative compliance project was developed which involved a number ofstakeholders

including Ventura County agriculture interests. The alternative compliance plan would require a much smaller

scale of advanced treatment facilities than originally required. Critical to the Regional Board's approval of the

alternative compliance plan was the community's commitment to removing self-regenerating water softeners,

which resulted in a reduction of approximately 60 mg/L in chloride levels discharged to the Santa Clara River.

He commended the community for their efforts in removing these devices.

In 2009, the Board elected not to move forward with the alternative compliance project and directed

staff to seek additional regulatory relief. Since then, the Chief Engineer and General Manager had negotiated a

tentative extension of the compliance schedule and a tentative relaxation of the chloride standard. Ifapproved

by the Regional Board, these changes, assumed in the currently proposed rates, would reduce the project costs

by $40 million He advised that failure to approve the rates to support the project would jeopardize the

Regional Board's approval of the changes resulting in higher chloride standards, increased project costs and

substantial fines.

The Chief Engineer and General Manager also described the proposed connection fee increases and

stated that these fees were born solely by new users of the system, and those who have experienced

significantly increased flows, to pay for future expansion of the system.

Director Weste described in detail the history of efforts to control self-regenerating water softeners by

the District, the regulatory history of chlorides, and the possible fines for non-compliance under state and

federal law. She also stated that she had reviewed in depth state and federal law requiring the Regional Boards

to adopt TMDLs for water bodies in their region. She thanked the Santa Clarita Signal Newspaper, and radio

station KHDS, for their coverage of the chloride issue, as well as the community, for removing their self-

regenerating water softeners, which gave the community credibility with the Regional Board.

Director Weste asked District staff to evaluate the effectiveness of switching to ultraviolet (UV) light

disinfection at the water reclamation plants to further reduce chlorides in the effluent. She also asked that

District staff develop a plan to remove the remaining self-regenerating water softeners. She reiterated her

request to evaluate the science underlying the chloride standard. She also requested further efforts to seek

funding and legislative relief.

Director Antonovich expressed his concern with state and federal mandates to remove chloride despite

the fact that much of the chloride comes from upstream via the State Water Project water supply. He stated

his support for pursuing legislative relief.

Director McLean expressed her concern that the proposed rate increases would be devastating to

businesses. She requested that an item be placed on a future agenda to discuss pursuing filing a claim for

reimbursement with the California Commission on State Mandates. Director Weste and Director Antonovich

concurred.

Director McLean requested a breakdown of the proposed service charges between what is needed to

fund ongoing operations, and the chloride compliance project.

In response to Director McLean, the Chief Engineer and General Manager noted that $3.92 of the

proposed $8.09 monthly increase over four years was needed to support existing, facilities. He also stated a

portion of the increase was to repay funds borrowed from the capital improvement fund over the last several

years during which rates were below those recommended.

The Chief Engineer and General Manager stated that 7,732 written protests had been received.

Director McLean asked if additional protests could be accepted after tonight. In response to Director McLean,

the Chief Engineer and General Manager indicated that after the public hearing, no further protests could be

accepted.

Upon motion of Director McLean, the Chairperson opened a combined public hearing scheduled at

this time and place on Service Charge; Industrial Wastewater Surcharge, and Connection Fee Rates; and

Collection of the Service Charge on the Property Tax Roll.

The Secretary pro tern then called the following speakers:

1) Lynne Planbeck; 2) Allan Cameron; 3) Valerie Thomas; 4) Robert Kelly; 5) Berta Gonzalez-

Harper; 6) Patti Crossley; 7) Joseph Jasik; 8) Davit Lutness; 9) Michael Strahs; 10) David Lutness; 11) Judd

Honadel; 12) Charles Werner; 13) Chuck Zimmerman; 14) Nancy Tujetsch; 15) Don Harbeson; 16) Dick

Jeffrey; 17) Kevin Korenthal; 18) Alan Ferdman; 19) Tim Ben Boydston; 20) Ed Dunn; 21) Joan Dunn; 22)

Natalie Danesh; 23) John Conley; 24) Ed Masterson; 25) Stephen Winkler; 26) B. J. Atkins (written
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comments); 27) Carmillis Noltemeyer (written comments); 28) Donald and Sueko Ladeau; and 29) Brian
Roney.

The City of Santa Clarita videotaped the meeting, along with the public testimony and staff responses.
The Secretary filed the video transcript with the public hearing documents, and the video transcript is on file at
the Districts' Administrative Office.

In response to questions from the public regarding water sources, the Chief Engineer and General
Manager noted that increased imports in State Water Project water are not the only cause of the chloride
compliance issue and that local groundwater supply currently has almost the same level of chloride as
imported water. In addition, the chloride content of Lake Piru in Ventura County is lower than State Water
Project water supplied to the District since it is diluted with local rainfall runoff. The use of other fresh water
sources was looked at as a possible alternative to advanced treatment but was considered infeasible since it is
usually not available during a drought, when it would be needed by the District for compliance. Lastly, given
that the concrete-lined Los Angeles River was recently determined to be a federal jurisdictional water (i.e.,
navigable), it would be extremely unlikely that the natural Santa Clara River would ever be considered a non-
navigable waterway and therefore not subject to federal laws.

There being no further public comment, the Chairperson closed the public hearing.

RE: SERVICE CHARGE PROGRAM Following a public hearing, the Chief Engineer and
ADOPT SERVICE CHARGE REPORT General Manager noted that there was no motion for
ADOPT RESOLUTION PROVIDING FOR the proposed rates. He requested alternatively that the
COLLECTION OF CHARGES ON TAX ROLL service charges necessary to fund existing programs be

adopted and presented a proposed Resolution providing
for collection of the service charges, and an increase of $3.92 per month over four years, on the property tax
roll, and recommended that the Resolution and Revised Service Charge Report be adopted.

Director McLean made a motion in support of introduction of a revised service charge report and
introduction of a revised ordinance for the existing facilities only. The motion failed for lack of a second.
Director Antonovich noted that, while the proposed rate increases associated with chloride compliance had
been discussed in detail, the public had not been given adequate opportunity to comment on rate increases to
support ongoing programs.

The Chief Engineer and General Manager recommended the Board adopt a Revised Service Charge
Report and Resolution to collect the existing rates for service charge on the property tax roll.

Upon motion of Director Antonovich, duly seconded and unanimously carried, the Board of Directors
of Santa Clarita Valley Sanitation District of Los Angeles County approved and adopted a Resolution
providing for the existing rates for collection on the tax roll of service charges for fiscal year 2010-11; and the
Revised Santa Clarita Valley Sanitation District Service Charge Report for Fiscal Year 2010-11, filed with the
Board on July 27, 2010.

The following Resolution was adopted:

RESOLUTION PROVIDING FOR
COLLECT SERVICE CHARGES ON TAX ROLL

FOR FISCAL YEAR 2010-11 FOR
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

BE IT RESOLVED, that pursuant to Section 5473 of the California Health and Safety Code, the Santa
Clarita Valley Sanitation District of Los Angeles County elects to have the service charge imposed pursuant to
Sections 3.01 through 3.08 of the Master Service Charge Ordinance of Santa Clarita Valley Sanitation District
of Los Angeles County for fiscal year 2010-11 collected on the tax roll in the same manner, by the same
persons, and at the same time as, together with and not separately from, the ad valorem taxes collected by the
County of Los Angeles.

RE: SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An
INTRODUCE ORDINANCE PRESCRIBING Ordinance Prescribing the Service Charge Rate and
SERVICE CHARGE RATE AND MEAN Mean Loadings per Unit of Usage for Santa Clarita
LOADINGS PER UNIT OF USAGE - NOT Valley Sanitation District of Los Angeles County, and
PASSED waive reading of said ordinance in its entirety. He

advised over the four-year period, approximately half
of the proposed rate increase is for continued operation of existing facilities. The other half of the proposed
increase is related to planning and design of chloride management facilities to comply with the Regional. Water
Quality Control Board's requirements. A breakdown of the proposed rates was provided in the table attached
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to the agenda. Multiple dwelling units and commercial properties are charged in proportion to their use
compared to a single-family home.

Proposed Rates Including Chloride Compliance Efforts
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Existing
Facilities $16.58 / month $18.50 / month

($1.92 increase)
$19.17 / month
($0.67 increase)

$19.83 / month
($0.66 increase)

$20.50 / month
.. ($0.67 increase)

Chloride
Compliance
Efforts

$0 / month $0 / month
($0.00 increase)

$1.33 / month
($1.33 increase)

$2.75 / month .

($1.42 increase)
$4.17 / month

($1.42 increase)

Total Rate* $16.58 / month $18.50 / month
($1.92 increase)

$20.50 / month
($2.00 increase)

$22.58 / month
($2.08 increase)

$24.67 / month
($2.09 increase)

* Equivalent to annual rates as follows: $199.00 for current fiscal year; $222.00 for fiscal year 2010-11; $246.00
for fiscal year 2011-12; $271.00 for fiscal year 2012-13; and $296.00 for fiscal year 2013-14.

Upon motion of Director McLean, there being no second, An Ordinance Prescribing the Service
Charge Rate and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District of Los Angeles
County, was not passed.

RE: SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An
INTRODUCE ORDINANCE PRESCRIBING Ordinance Prescribing Industrial Wastewater
INDUSTRIAL WASTEWATER SURCHARGE Surcharge Rates- for Santa Clarita Valley SanYtation
RATES NOT PASSED District of Los Angeles County, and waive reading of

said ordinance in its entirety.. He advised the proposed
industrial wastewater surcharge rate increases are consistent with the proposed service charge rate increases.

Upon motion of Director McLean, there being no second, An Ordinance Prescribing Industrial
Wastewater Surcharge Rates for Santa Clarity Valley Sanitation District of Los Angeles County, was not passed.

RE: SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An
INTRODUCE ORDINANCE PRESCRIBING Ordinance Prescribing the Connection Fee Rate and
THE CONNECTION FEE RATE AND MEAN Mean Loadings per Unit of Usage for Santa Clarita
LOADINGS PER UNIT OF USAGE -NOT Valley Sanitation District of Los Angeles County, and
PASSED waive reading of said ordinance in its entirety. He

advised in this District, the current connection fee rate
is $3,800 per capacity unit. The proposed rates for fiscal years 2010-2011, 2011-12, 2012-13, and 2013-2014
are $4,300 per capacity unit, $4,800 per capacity unit, $5,200 per capacity unit, and $5,500 per capacity unit,
respectively.

Upon motion of Director McLean, there being no second, An Ordinance Prescribing the Connection
Fee Rate and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District of Los Angeles
County, was not passed.

Upon motion of Director McLean , duly seconded an unanimously carried, t ej ng adjourned.

ATTEST:

.>" ee347A
KIMBERLY S. COMPTON
Secretary

/dd
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MINUTES OF THE SPECIAL MEETING OF THE
BOARD OF DIRECTORS OF THE

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE SANTA CLARITA CITY HALL

April 14, 2011
6:00 o'clock, P.M.

Pursuant to the call of the Chairperson and upon written notice of the secretary setting the time and
place of a special meeting and mailed to each Director at least 24 hours before the meeting, a special meeting
of the Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County was held, at the
Santa Clarita City Hall, 23920 Valencia Boulevard, Santa Clarita, California, on April 14, 2011, at 6:00 p.m.,
for the purpose of:

1. Receive and Order Filed Action Appointing Ms. Laurie Ender as
Alternate Director from the City of Santa Clarita

2. Approve Minutes of Regular Meeting Held March 9, 2011

3. Approve Warrants in Amount of $726,815.25

4. Approve Departmental Invoke in Amount of $845,295.69

5/ Re: Wastewater Rates

(a) Hold Combined Public Hearing on Service Charge Report,
Service Charge Rates, Industrial Wastewater Surcharge Rates,
Connection Fee Rates, and Collection of Service Charge on
Property Tax Roll

(b) Adopt Service Charge Report

(c) Introduce An Ordinance Prescribing the Service Charge Rate
and Mean Loadings per Unit of Usage for Santa Clarita Valley
Sanitation District of Los Angeles County and Providing for the
Collection of Such Charges on the Tax Roll, and Waive Reading
of Ordinance in its Entirety

(d) Introduce An Ordinance Prescribing Industrial Wastewater
Surcharge Rates for Santa Clarita Valley Sanitation District of
Los Angeles County, and Waive Reading of Ordinance in its
Entirety

(e) Introduce An Ordinance Prescribing the Connection Fee Rate
and Mean Loadings per Unit of Usage for Santa Clarita Valley
Sanitation District of Los Angeles County, and Waive. Reading
of Ordinance in its Entirety

There were Marsha McLean, Director from Santa Clarita
present: Lauren Weste, Chairperson, Director from Santa Clarita

Absent: Gloria Molina, Director from Los Angeles County

Also present: Stephen R. Maguin, Secretary pro tern

Upon motion of Director Antonovich, duly seconded and unanimously carried, Mr. Stephen R.
Maguin was appointed Secretary pro tern.

RE: ALTERNATE DIRECTOR The Secretary presented a copy of an action taken by
FROM CITY OF SANTA CLARITA the City Council of the City of Santa Clarita at a

meeting held January 25, 2011, stating that Ms. Laurie
Ender, a member of the City Council of the City of Santa Clarita, was appointed to serve as alternate Director
from the city.

Upon motion of Director McLean, duly seconded and unanimously carried, the action was accepted
and ordered filed.
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Upon motion of Director McLean, duly seconded and unanimously carried, the minutes of the regular
meeting held March 9, 2011, were approved.

RE: WARRANTS Upon motion of Director McLean, duly seconded and
unanimously carried, warrants issued by the District, in

the amount of $726,815.25, were approved.

RE: DEPARTMENTAL INVOICE. The following departmental invoice for the month of
February was presented and upon motion of Director

McLean, duly seconded and unanimously carried, was approved:

No. 288

DEBIT:
S.C.V. Operating Fund - Operation & Maintenance $693,073.23
S.C.V.- Operating Fund - Joint Administration - Capital 1,982.53
S.C.V. - Operating Fund - Local - Capital 110,847.27
S.C.V. - Operating Fund - Local - Capital Improvement Fund 39392.66

$845,295.69
CREDIT:
C.S.D. #2 - Operating Fund - Abatement of Expense - I.D.S. $845,295.69

RE: SERVICE CHARGE PROGRAM
HOLD COMBINED PUBLIC HEARING
ON SERVICE CHARGE REPORT AND
COLLECTION ON TAX ROLL

charge on the property tax roll.

Upon motion of Director Weste, duly seconded and unanimously carried, the Chairperson opened a
combined public hearing scheduled at this time and place on the Service Charge Report, service charge rates,
industrial wastewater surcharge rates, connection fee rates, and collection of service charge on property tax roll
for the Santa Clarita Valley Sanitation District of Los Angeles County. The Chief. Engineer and General
Manager advised that a letter describing the required Board actions together with a copy of the Service Charge
Report and preliminary budget accompanied the agenda. He advised that notices were mailed to 68,281
residential, commercial, and small industrial parcels, and that the District was contacted by 10 property
owners, five were telephone calls and five submitted letters of opposition. Copies of the letters in opposition to
the proposed increase were attached to the agenda.

In accordance with Section 5473 of the Health ,and Safety Code of the State of California, the Santa
Clarita Valley Sanitation District Service Charge Report for Fiscal Year 2011-12, was filed on February 9,
2011, and publication of two newspaper notices for today's public hearing were published in The Signal
Newspaper. The Service Charge Report addresses the continued collection of the service charge for the
District on the tax roll. These charges are needed to supplement the District's existing revenue sources for the
forthcoming fiscal year, as discussed in the letter dated. April 6, 2011, to the Boards, which also included
copies of ordinances prescribing the service charge rates, and mean, loadings and providing for the collection of
the service charge on the tax roll, industrial wastewater surcharge rates, and connection fee rates and mean
loadings for fiscal year 2011-12.

The Chairperson stated that he would like to smooth the proposed connection fee rates as part of an
effort to be friendly to business during these tough economic times. After some discussion between the Board
members and the Chief Engineer and General Manager, the Chairperson made a motion to smooth the
proposed connection fees rates for fiscal years 2011-12, 2012-13, and 2013-14 from staff's recommendation to
$4,400, $5,000, and $5,500 respectively. The motion passed unanimously.

The Chairperson announced this was the time for any questions or comments by members of the
public. The following individuals addressed the Board.

Alan Ferdman, Canyon Country Advisory Commiftee, 27248 Walnut Springs, Canyon Country:
Mr. Ferdman complimented District's staff for their efforts to provide additional information to the public in
an effort to provide justification for the proposed service charge rate increases. He stated that the additional
information did provide him sufficient information for him to conclude that the proposed rate increase was
justified and he could support the increase. However, he further stated that he still did not have enough
information to feel comfortable supporting the proposed connection fee increases. In particular, he was

The Chief Engineer and General Manager announced that
today the Board would hold a combined public hearing,
and presented the proposed rate, increases associated with
the service charge, industrial wastewater surcharge, and
connection fee rates, and the collection of the service
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concerned that the total amount of revenue the fees would generate is more than needed to expand thetreatment facilities.

The Chief Engineer and General Manager responded that he appreciated the efforts of Mr. Ferdman tounderstand the need for the proposed service charge rate increase and his support in that regard. As for theconnection fee rates, he responded that they are established based upon an analysis of the total cost ofproviding service to new users and that the District evaluates those costs on an annual basis.

Ed Dunn, Canyon Country: Mr. Dunn addressed a number of issues related to lack of justification forthe proposed rate increases, the funds should not be used to build new facilities for chloride compliance, andfurther stated that existing users should not be paying to provide capacity to new users, especially as it relatesto future Newhall Ranch users (a copy of Mr. Dunn's written testimony is on file at the Districts office).
The Chief Engineer and General Manager responded that District's staff had held a series of eightworkshops in the community as part of an effort to inform the community about the proposed rate increase. Hefurther stated that none of the proposed rate increase would be used for facilities to comply with the chloridestandard. With respect to the Newhall Ranch project, he indicated that those temporary connections would pay aconnection fee and service charge to the District such that existing users would not be subsidizing them.
Sandy Sanchez, Building Industry Association, Santa Clarita: Ms. Sanchez addressed the connectionfee and requested that the Board either delay the fee completely or reduce the overall amount by smoothing outthe transition from the current level to the proposed level for the future connection fee. She discussed theeconomic hard times facing her industry and requested whatever relief the Board could support. She furtherrequested that the connection fees be paid by developers when they get the occupancy permit and not thebuilding permit.

The Chief Engineer and General Manager responded by stating that the Board has already shown theirsupport to smoothing out the rate increase for the connection fees and that he would be happy to work with thebuilding industry to see if we could reach an arrangement that would provide some additional relief regardingthe timing of the payment, but at the same time be protective of the District's interest.

Cam Noltemeyer, SCOPE, 25936 Sardinia Court, Santa Clarita: Ms. Noltemeyer objected to theproposed rate increases and criticized both the District and City of Santa Clarita for allowing extensive growthwhich has brought us to the problems, that we face today.

There being no further comments, the Chairperson closed the public hearing.

RE: SERVICE CHARGE PROGRAM
ADOPT SERVICE CHARGE REPORT
INTRODUCE ORDINANCE PRESCRIBING
SERVICE CHARGE RATE AND MEAN
LOADINGS PER UNIT OF USAGE

filed with the Clerk of the Board on February 9, 2011.

The Chief Engineer and General Manager presented An Ordinance Prescribing the Service Charge Rateand Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District ofLos Angeles County andProviding for the Collection of Such Charges on the Tax Roll, and waive the reading of the ordinance in itsentirety, and recommended that the Ordinance be introduced. He advised that in this District, the current servicecharge rate per single-family home (SFH) is $16.58 per month ($199 per year). The proposed rates for fiscalyears 2011-12, 2012-13, and 2013-14, are $17.92 per month ($215 per year), $19.25 per month ($231 per year),and $20.58 per month ($247 per year), respectively, an increase of $1.33 per month per SFH. The proposedservice charge rates are based on the District continuing to receive its current allocation of the property taxes.Multiple dwelling units and commercial properties are charged in proportion to their use compared to a SFH.
Upon motion of Director Weste, duly seconded and unanimously carried, An Ordinance Prescribingthe Service Charge Rate and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District ofLos Angeles County and Providing for the Collection of Such Charges on the Tax Roll, was introduced and,after a reading of the title thereof, further reading of the Ordinance was waived.

Following the public hearing, upon motion of Director
Weste, duly seconded and unanimously carried, the
Board of Directors of Santa Clarita Valley Sanitation
District of Los Angeles County approved and adopted
the Santa Clarita Valley Sanitation District Service
Charge Report for Fiscal Year 2011-12, which was

RE: WASTEWATER DISPOSAL
INTRODUCE ORDINANCE PRESCRIBING
UNIT CHARGE RATES FOR SURCHARGE

County, and waive the reading of the ordinance

DOCS: 1885400

Following the public hearing, the Chief Engineer and
General Manager presented An Ordinance 'Prescribing
Industrial Wastewater Surcharge Rates for Santa
Clarita Valley Sanitation District of Los Angeles

in its entirety, and recommended that the Ordinance be
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introduced. The industrial wastewater surcharge rates are consistent with the proposed service charge rates.
The proposed rates, as set forth in the Ordinance, are as follows:

Proposed Rates - Fiscal Years
Parameter 2011-12 2012-13 2013-14

Flow (per million gallons) $ 861.00 $ 903.00 $ 946.00

COD (per 1,000 lbs. of chemical oxygen demand) $ 196.10 $ 205.70 $ 21530
SS (per 1,000 lbs. of suspended solids) $ 482.40 $ 506.10 $ 529.80

Peak Flow (gallons per minute of peak flow) $ 121.80 $ 127.80 $ 133.80

Short Form (flat rate per million gallons) $ 2,917.00 $ 3,060.00 $ 3,203.00

Upon motion of Director Weste, duly seconded and unanimously carried, An Ordinance Prescribing
Industrial Wastewater Surcharge Rates for Santa Clai.ita Valley Sanitation District of Los Angeles County,

was introduced and, after a reading of the title thereof, further reading of the Ordinance was waived.

RE: WASTEWATER DISPOSAL
Following the public hearing, the Chief Engineer and

INTRODUCE ORDINANCE General Manager presented An Ordinance Prescribing

PRESCRIBING CONNECTION the Connection Fee Rate and Mean Loadings .per Unit

FEE RATE of Usage for Santa Clarita Valley Sanitation District of
Los Angeles County, and waive the reading of the

ordinance in its entirety, and recommended that the Ordinance be introduced. In this District, the current
connection fee rate is $3,800 per capacity unit. The proposed rates for fiscal years 2011-12, 2012-13, and
2013-14 are $4,800, $5,200, and $5,500 per capacity unit, respectively.

Upon discussion of the Board and staff, the Santa Clarita Valley Sanitation District of Los Angeles
County, proposed revised connection fee rates for fiscal years 2011-12, 2012-13, and 2013-14 to $4,400,
$5,000, and $5,500, per capacity unit, respectively.

The Chief Engineer and General Manager recommended that the Board introduce the revised
connection fee rates for fiscal years 2011-12, 2012-13, and 2013-14.

Upon motion of Director Weste, duly seconded and unanimously carried, An Ordinance Prescribing
the Connection Fee Rate and Mean Loadings per Unit of Usage for Santa Clariki Valley Sanitation District of
Los Angeles County, with connection fee rates fo fiscal years 2011-12, 2012-13, and 2013-14 revised to
$4,400, $5,000, and $5,500, per capacity unit, res ective , was introduced and, after a reading of the title
thereof, further reading of the Ordinance was waive .

The meeting was adjourned by the Chairper

1414:), 6.0)4L
KIMBERLY S. COMPTON
Secretary
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QUESTIONS FROM MAYOR LAURENE WESTE

(W-1) Can you simply describe how the Clean Water Act began and how it led to a federal and state

mandate to reduce chloride? Where we were, where we are now, and what are our options?

The Federal Water Pollution Control Act of 1948 was the first major U.S. law to address water pollution.

Growing public awareness of significant water pollution problems and widespread public support for strong

new measures to address water pollution led to sweeping amendments of the Act in 1972 and 1977, whereby

the law became commonly known as the Clean Water Act (CWA). The CWA required States to establish

beneficial uses and water quality standards to protect all uses for waters of the United States. Additionally,

the CWA gave the U.S. Environmental Protection Agency the authority to implement stringent water quality

based discharge limits and pollution control programs called Total Maximum Daily Loads (TMDL) for waters of

the United States that were not meeting established water quality standards. The EPA delegated authority to

the State Water Resources Control Board (SWRCB) to implement the requirements of the CWA in California.

The Los Angeles Regional Water Quality Control Board (RWQCB), one of nine RWQCBs within the SWRCB,

implements the requirements of the CWA and state law for our local waters. In 1975, as required by the

CWA, the RWQCB established beneficial uses for the Santa Clara River, a water of the United States,

including agricultural water supply and groundwater recharge. In 1978, the RWQCB established a 100

milligram per liter (mg/L) standard for chloride for the Santa Clara River to protect the agricultural supply use

and to reflect the background water quality conditions at that time. Subsequently, in 1989, discharge permits

were adopted for the Saugus and Valencia WRPs that included discharge limits for chloride at 100 mg/L,

which were unattainable with the existing treatment system. In 2002, because the Santa Clara River was not

attaining water quality standards, the RWQCB, as required by the CWA, adopted a TMDL prescribing a

compliance schedule for the Saugus and Valencia Water Reclamation Plants (WRPs) to achieve a 100 mg/L

discharge limit.

(W-2) What options have been considered? What are the costs for these options? Can we just take our

discharge out of the river or recycle it all? Pump it out to the ocean? Pump it to the Castaic Lake

Reservoir? What about pumping back future Newhall Ranch RO water to dilute Santa Clarita

treatment plant discharges?

The Sanitation District has explored many alternatives for compliance with the chloride standards. The main

options identified for compliance with the original 100-mg/L standard included 1) large-scale advanced

treatment of the treatment plant discharges to the Santa Clara River, 2) conveyance and ocean disposal of all

treatment plant discharges, 3) discharge of treated wastewater effluent at alternate location upstream on the

Santa Clara River.

Advanced Treatment. Advanced treatment of the treatment plant discharges to the river require a large micro

filtration and reverse osmosis facility, approximately 20 million gallons per day (MGD) and waste brine

discharge facilities consisting of a 43-mile conveyance pipeline and a 3-mile ocean outfall. The estimated cost

for this option was approximately $500 Million (assuming all automatic water softeners are removed).

Ocean Disposal. Ocean disposal of treatment plant discharges requires a large 43-mile conveyance pipeline

and 3-mile ocean outfall sufficient to convey the majority of treatment plant discharges (34 MGD) to the Pacific

Ocean off the cost of Ventura. Due to protection of endangered species in the river, the Sanitation District

would be required to provide advanced treatment of enough treatment plant discharges to support the aquatic

habitat. The amount of advanced treatment under this option would also likely exceed the 3 MGD of small-
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Response to Questions Raised at May 25, 2010 City of Santa Clarita Council Meeting

scale advanced treatment for the alternative compliance plan. This option would drastically reduce the
hydrologic support to the river. The estimated cost for this option was approximately $550 - $600 Million.

Alternate Discharge Location. Discharging of the treatment plant effluent at an alternate location upstream on
the Santa Clara River requires the conveyance- pipelines and -pumping facilities to discharge the recycled

water to the upper reaches of the river, away from downstream salt-sensitive agriculture. It was thought this
would minimize the impacts to the downstream users by taking advantage of the assimilative capacity of the
river. The estimated cost for this option was approximately $300 Million, however, modeling conducted by the
Sanitation District showed this alternative would not achieve compliance with the existing 100 mg/L standard,
and also degraded groundwater basins in eastern Santa Clarita Valley, which are used for potable water
supply.

Several other options, such as taking all discharge out of the river through recycling all water and/or pumping
to Castaic Lake, and pumping back Newhall Ranch Sanitation District WRP advanced treated recycled water
to dilute Sanitation District treatment plant discharges are not feasible for the reasons discussed below, and
would likely be more costly than the alternative compliance plan.

Taking all treatment plant effluent produced by the Sanitation District would leave the river substantially
drier and adversely affect the environmental and social value of the river to the community, and would
likely not be permitted by the RWQCB, SWRCB, the California Department of Fish & Game or the U.S.
Fish & Wildlife Service due to the threatened & endangered species that may occur in the river or in the
adjacent riparian habitat.

Even if taking all discharge out of the river was permitted, recycling 100% of the treatment plants' effluent
is not a viable option because there is not enough demand for recycled water all of the time, particularly
during cold and rainy winter weather, resulting in the need to still discharge significant amounts of water to
river that have to meet the 100 mg/L standard. During times of discharge to the river, the amount of
advanced treatment needed to still comply with permit limits would exceed the 3 MGD of small-scale
advanced treatment for the alternative compliance plan. It should be noted that Castaic Lake Water
Agency's (CLWA) regional recycled water master plan identifies a maximum demand for approximately
50% of the recycled water produced by the Sanitation District, with the distribution system planned to be
built over the next 20 years. Currently only 400 Acre Feet per year (AFY) of recycled water is actually
used by CLWA, which is less than 2% of the total treatment plant discharges to the river. As such, there
will always be a need to discharge to the river, which would require that such discharge meet the 100
mg /L chloride limit.

Even if taking all discharge out of the river were permitted, pumping it to Castaic Lake would not be
feasible for regulatory, political and economic reasons. The State Department of Public Health would not
permit the direct use of recycled water (whether tertiary or advanced treated) for public consumption. In

addition all users of imported potable water stored behind Castaic Lake, would not permit an activity that
allows recycled water to be discharged and mixed in the reservoir. There would also be significant "Toilet-
to-Tap" concerns from local residents. Finally, the cost of this option would greatly exceed the large scale
advanced treatment option, since more advanced treatment and brine disposal would be necessary, and
infrastructure to pump the advanced treated water to Castaic Lake would have to be built and operated at
great expense.
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Pumping back Newhall Ranch Sanitation District advanced treated recycled would not be feasible
because to comply with the 100 mg/L standard requires 20 MGD of advanced treatment. The total

capacity of the Newhall Ranch Sanitation District WRP at build-out is only 6.8 MGD, and given recent
economic downturn, the build-out is not likely to be achieved for several years, beyond the May 2015
compliance date for the TMDL. The cost of pumping back this advanced treated recycled water would
also be very high.

(W-3) Are we in compliance today with 100 mg/L standard? What about the relaxed standards?

Neither the treatment plant discharges nor chloride in the river meet the 100 mg/L standard, which is the only
limit that currently applies. The figures below (see response to question W-4) show the historical chloride in
treatment plant discharges and in the river since the enactment of the Clean Water Act in the early 1970's. It

is clear that the treatment plant discharges have rarely met the 100 mg/L standard, and the river, particularly

over the last decade, has consistently exceeded the standard. Because the river was not meeting the 100

mg/L standard, it was listed as a Federally impaired water body, requiring a TMDL.

When comparing more recent water quality conditions to the relaxed standards, the treatment plant

discharges are easily achieving the 150 mg /L, and the river has generally met 117 mg/L over the last few

months. But compliance with the relaxed 150 mg/L objective for treatment plant discharges is to be
expected because this lint was specifically negotiated to ensure the treatment plant discharges always
comply. Compliance with the 117 mg /L river objective during drier periods will require some desalinated water
from the proposed advanced treatment plant upgrade proposed in the Alternative Compliance Plan. The key
issue is that these relaxed limits are conditional, contingent on the Sanitation District implementing the

alternative compliance plan.

The Sanitation District is seeking additional relief during drought to raise the 130 mg/L river limit during

drought to 150 mg/L, which would avoid the need to purchase dilution water and discharge it to the river to

mitigate high chloride levels in drought times. This additional drought relief would reduce costs by $40 million.

(W-4) What is Ventura County willing to accept? Are they getting free water with the Alternative Compliance

Plan?

The United Water Conservation District, which manages the surface water and groundwater resources for the

Ventura County portion of the Santa Clara River watershed, has expressed concerns about increasing

chloride levels in the East Piru groundwater basin, due to the recharge of the groundwater from river flows that

originate from Los Angeles County. During drought, Sanitation District WRP discharges comprise the
majority of river flows that cross the County Line, at elevated chloride concentrations, and then infiltrate into
the local groundwater aquifers. As a result, the chloride levels build-up in groundwater. This has been seen
in the past in the 2000-2004 time frame, when drought conditions, coupled with the community's high usage of

automatic water softeners, led to treatment plant discharges over 20.0 mg/L, and river and groundwater

chloride concentrations near 170 mg/L. The figures below show the historic chloride trends in treatment plant
discharges and in the river at the County Line and groundwater levels in East Piru Basin.
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Recent chloride monitoring in the East Piru groundwater basin, conducted by the United Water Conservation

District, appears to indicate that chloride levels are still elevated, even with lower chloride river levels at the

County line. It is for this reason that salt management facilities were a key element, in combination with the

Sanitation District's commitment to remove the automatic water softeners, in the Alternative Compliance Plan,

because it provided a mechanism to export salt loading from the East Piru groundwater basin. The salt

management facilities contemplated in the Alternative Compliance Plan would extract high chloride

groundwater in East Piru that was impacted by treatment plant discharges and blend the groundwater with

advanced treated recycled water to facilitate removal of the excessive chloride loading in East Piru. The

blended advanced treated recycled water and groundwater would be exported out of the basin and still meet

downstream water quality standards at 100 mg/L, while also increasing surface water flows than can be

captured for irrigation water in Ventura County. Hence, while the primary purpose of salt management

facilities is to mitigate excessive chloride loading to East Piru groundwater basin caused by historic and future

recycled water discharges in LA County, a secondary benefit of the facilities derived by Ventura County was a

new irrigation water supply. The secondary benefit derived by the salt management facilities was a key

reason, in combination with the Sanitation District's commitment to remove the automatic water softeners, that

Ventura County stakeholders, who had previously opposed any relaxation of standards, overwhelmingly

supported the revised standards that the Sanitation District received in December 2008.

The salt management facilities also address the primary concern from the RWQCB and Camulos Ranch (the

1,800-acre farming operation that uses river water and East Piru groundwater to cultivate salt-sensitive

agriculture) that the salt-sensitive agricultural use is being protected in the East Piru groundwater basin,

during drought. When river flows exceed the conditional relaxed standard of 117 mg/L, some portion of

advanced treated water would be provided to Camulos Ranch to protect its salt-sensitive use. This mitigation

measure was required by the RWQCB as a condition to approve any relaxed standards for chloride in the river

during drought.
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(W-5) How many other Ventura County cities along the Santa Clara River, have removed softeners? What
are their chloride limits, current discharge levels, and what are they doing to comply?

The Piru Wastewater Treatment Plant (WWTP) is located near the confluence of the Santa Clara River
and Piru Creek and has a design capacity of 0.5 MGD but does not directly discharge to the Santa Clara
River. The Piru WWTP discharges to percolation ponds along the Santa Clara River. The Piru WWTP
has a permit limit for chloride at 100 mg/L. Piru WWTP is required to undertake a study to identify,
monitor, and estimate mass loadings of possible sources of chloride and propose a mitigation plan to
mitigate chloride loadings from controllable sources and bring chloride levels in the effluent into
compliance with the 100 mg/L within two years of approval of the plan by the RWQCB. The Piru WWTP
is located along Reach 4A of the Santa Clara River, which is not currently listed for exceeding chloride
water quality objectives due to the dilution from Piru Creek. It should be noted that the Piru WWTP
discharges 2.5% of flow that the Sanitation District WRPs' discharge.

The City of Fillmore has constructed a new treatment plant utilizing a membrane bioreactor treatment
system with UV disinfection. Filmore has eliminated all discharge to the Santa Clara River, through water
recycling and/or subsurface disposal. The elimination of direct discharge to the river reduces the City's
liability under federal NPDES permits (i.e. mandatory minimum penalties and TMDLs), and is a viable
option because they only discharge 1 MGD, which is 5% of the flow that the Sanitation District WRPs
discharge. Prior to 2009, the City was discharging effluent to Reach 3 of the Santa Clara River, which is
currently listed as impaired for chloride and has a water quality objective of 100 mg/L. The City of
Fillmore had received notices of violation for its discharge from the existing WWTP, including for
exceedences of suspended solids, coliform and chloride effluent limits, and in September 2005 the
RWQCB imposed an administrative civil liability penalty on the City for these violations in the amount of
$264,000. In 2004, The City passed an ordinance in which made it illegal to install brine-discharging
water softeners and in Fall 2008, the City initiated a buyback program for water softeners. The use of UV
disinfection would minimize chloride added through treatment processes such as with disinfection using
sodium hypochlorite. Because the City's water supply is primarily local groundwater with low levels of
chloride, 30-40 mg/L, these actions are expected to bring the City into compliance with the chloride
effluent limits of 100 mg/L. To date the City has removed 65 softeners, and expects to remove 350 more.
Due to the small volume of flow that is treated (1 MGD) as compared to Sanitation District (20 MGD), the
removal of these softeners is expected to greatly improve water quality for the treatment plant discharges.

The City of Santa Paula has constructed a new treatment plant utilizing a membrane bioreactor treatment
system and UV disinfection. The City's new plant has been online since Mid-May 2010, and will soon
eliminate all discharge to the Santa Clara River, through water recycling, percolation and/or evaporation
ponds. The elimination of direct discharge to the river reduces the City's liability under federal discharge
permits (i.e. mandatory minimum penalties, TMDLs). The City was discharging effluent to Reach 3 of
the Santa Clara River, which is listed as impaired for chloride and has a water quality objective of 100
mg/L. The City intends to comply with a groundwater chloride limit of 110 mg/L through a combination of
source control and UV disinfection. In 2007, the City passed an ordinance in which made it illegal to
install brine-discharging water softeners and authorized the City Manager to initiate a buyback program
for water softeners. The use of UV disinfection would minimize chloride added through treatment
processes such as with disinfection using sodium hypochlorite. Because the City's water supply is
primarily local groundwater with low levels of chloride, 40-50 mg/L, these actions are expected to bring the
City into compliance with the chloride effluent limits of 110 mg/L. The City is also contemplating
centralized softening to encourage and/or require their residents to remove their softeners
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The City of Ventura operates the Ventura Water Reclamation Facility, which has a design capacity of 14
MGD and discharges treated effluent to the Santa Clara River Estuary. The estuary has no chloride
objectives, nor are there any agricultural beneficial uses. As such, the City has no compliance issues with
chloride.

The City of Oxnard operates an ocean discharging treatment plant. The ocean has no chloride
objectives, nor are there any agricultural beneficial uses designated, since seawater has chloride
concentrations of 19,000 mg /L. As such, the City has no compliance issues with chloride. The City is
contemplating rebates for softeners in order to improve its recycled water quality and provide more and
better quality recycled water to customers to relieve capacity of their ocean outfall and allow for more
growth in the future.

(W-6) What is the criteria to protect agriculture in Clean Water Act / Porter-Cologne Act? Are they intended
to protect any crop that a farmer can possibly plant?

Both the State's Porter-Cologne Act and the Federal Clean Water Act require that water quality standards be
established to protect existing and potential beneficial uses supported by surface water and/or groundwater
resources in the State and under Federal jurisdiction, respectively. As part of the State's Basin Planning
process, in 1975, the RWQCB established beneficial uses for the Santa Clara River Watershed, which
includes the Agricultural (AGR) beneficial use Once these beneficial uses have been designated, water
quality objectives are required to protect the entire spectrum of uses that fall under this category. In 2007, the

Sanitation District conducted a study to evaluate whether salt-sensitive agriculture exists or has the potential
to exist in Reaches 5 and 6 of the SCR, where the Valencia and Saugus WRPs discharge recycled water.
The key findings from this evaluation were that salt-sensitive crops do not exist nor have the potential to exist

in Reaches 5 and 6. In response to that study, the RWQCB conditionally upon implementation of the
Alternative Compliance Plan revised the standard in the Santa Clarita Valley reaches to 150 mg/L, even
though this relaxation exceeded the threshold for salt-sensitive crops of 117 mg/L. For the Ventura County

Reach 4B, salt-sensitive crops are an existing use, which requires full protection under the Clean Water Act,
regardless of whether the Sanitation District "buys out the farmer," as has been suggested by the community.

(W-7) Can we discuss the potential liabilities for fines with the public?

Under Government Code §54963(a), a person may not disclose confidential information that has been
acquired by being present in a closed session authorized by various sections of the Brown Act, including
conferences with legal counsel re litigation under section 54956.9, to a person not entitled to receive it, unless

the legislative body authorizes the disclosure of that information.

(W-8) Does State Law trump the Federal Clean Water Act, if the Prop 218 process (as required by the
State) leads to a rejection of rate increases by the public?

No, state law does, not trump the Clean Water Act Under Proposition 218 a service charge rate increase
proposed for adoption by the District board would be overturned if a majority of the ratepayers file a written
protest. In that event, the Sanitation District would not have the funds available to implement the compliance
project but the requirement for compliance with federal law is not eliminated. Non-compliance would

presumably lead to enforcement actions by the RWQCB including enforcement orders and fines.
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(W-9) What happens if we refuse to pay the fines imposed by the State? Is there any case law about this
scenario?

This issue will be discussed in closed session.

(W-10) When will fines be issued by Regional Water Quality Control Board? How long can this be delayed?
How much has to be done right now - can't some of the project/rate increase wait?

The RWQCB is authorized to take enforcement action against the Sanitation District if and when the
Sanitation District is in violation of or threatening to violate any of its future permit requirements based on the
TMDL (effluent limitations (interim or final), interim implementation plan deadlines, reporting, etc.).

The current compliance schedule requires that a progress report on Planning and Design activities be
provided to the RWQCB by November 4, 2010, with an environmental impact report and facilities plan
completed by May 4, 2011, and completion of the project for compliance by 2015.

Should the Sanitation District fail to comply with these deadlines or should the RWQCB determine that the
Sanitation District is not making substantial progress, the RWQCB may determine that the Sanitation District
is threatening to violate its permit requirements and would have the authority to take enforcement action.

In order to stretch out the compliance schedule as long as possible, the Sanitation District staff have
negotiated with the RWQCB staff on a phased approach to the implementation of the alternative compliance
plan, which will, if approved by the RWQCB, extend the schedule for the completion of the implementation
plan interim deadlines such as the environmental impact report and facilities plan to May 2012, and construct
the ACP facilities in phases with final compliance by May 2022. If the proposed rate package to support
planning and design of the Alternative Compliance Plan facilities is approved by the Sanitation District Board,
the negotiated schedule relief with the RWQCB could materialize and provide substantial reduction in service
charge rates, while providing more time to seek state and federal funding for the project phases.

Nevertheless, the Sanitation District must immediately initiate work on a facilities plan and environmental
documents followed by design and construction of the required facilities. Any delays in implementing the
Alternative Compliance Plan may obstruct the Sanitation District's ability to complete the necessary facilities
on time and may expose the Sanitation District to enforcement actions by the RWQCB.

(W-11) What is the status of receiving state and federal funding for the project?

In response the Sanitation District Board's direction in 2009 and in order to minimize the impact of
implementing the Alternative Compliance Plan to the ratepayers, the Sanitation District has aggressively
pursued outside sources of federal and state funding. The Sanitation District submitted an appropriations
request for fiscal year 2011 to Congressman McKeon, Congressman Gallegly, Senator Boxer, and Senator
Feinstein for funding under the State and Tribal Assistance Grants (STAG) program (through the U.S.
Environmental Protection Agency) for $1 million but were unsuccessful in being awarded an appropriation.
The Sanitation District also submitted, but unfortunately did not receive funding for, an appropriations request
in fiscal year 2010 for STAG funding.

The Sanitation District prepared requests for an Army Corps of Engineers Water Resources Development Act
(WRDA) funding authorization for $8 million that were submitted to Congressman McKeon, Congressman
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Gallegly, and Congresswoman Capps in 2009. Congressmen McKeon and Gallegly submitted our request for

consideration to the House Transportation and Infrastructure Committee. However, both Congressmen

withdrew all of their requests under the House Republican caucus policy against requesting earmarked

funding for local projects. The Sanitation District submitted requests for $12 million for WRDA funding

authorization to Senators Feinstein and Boxer in May 2010. Senator Feinstein did not act on this request, and

the request is still pending with Senator Boxer.

The Sanitation District will submit additional requests for STAG funding and WRDA authorization for funding

(and subsequent appropriations) in the future. However, Congressional appropriations committees, as well as

the Obama Administration, have policies against funding "new start" projects until the current backlog of

authorized (but not yet funded) projects has been cleared, which may delay funding being awarded.

Within the State, voters passed Proposition 84 in 2006, which provides up to $900 Million dollars statewide to

fund water and water quality related projects. The Sanitation District has participated in the Department of

Water Resources Integrated Regional Water Management Program as part of the Upper Santa Clara River

IRWM Group. The Sanitation District has submitted several projects that comprise the Alternative Compliance

Plan for consideration in future funding applications for the region. Up to $215 Million in funding is projected

to be available for the Los Angeles and Ventura County funding area, which includes four separate IRWM

regions including the Upper Santa Clara River.

In the November 2010 General Election, California Voters will have the opportunity to vote on an $11 Billion

Statewide Water Bond Proposition, the Safe, Clean, and Reliable Drinking Water Supply Act of 2010, which

may provide additional funding opportunities to minimize the impact of implementing the Alternative

Compliance Plan on the Sanitation District's ratepayers.

Over the long-term, the Sanitation District estimates that up to $10,000,000 in state and federal funds would

be available for implementation of the Alternative Compliance Plan by 2020.
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QUESTIONS FROM MAYOR PRO-TEM MARSHA McLEAN

(M-1) How often do drought conditions occur? How long do they last?

The TMDL defines that critically dry conditions (ire.-drought)--o-c-cuc when the impikted-Sthtb-Water Project
water exceeds 79 mg/L. Since 1980, when imported State Water Project water deliveries began in the Santa
Clarita Valley, the concentration of chloride in the State Water Project water has exceeded 79 mg/L,
approximately 25% of the time, with this condition of drought lasting for up to 6 years.

(M-2) What is the breakdown in chloride contribution from various sources? Are our residents having to pay
for the enormous cost to comply with chloride, even though they contribute onlya small fraction of the
chloride load?

Based on current conditions, the breakdown on sources of chloride in treatment plantdischarges is as follows:

Sector Chloride Contribution % Contribution
Water Supply (GW and surface) 80 mg/L 61%
Residential 28 mg/L 22%
Treatment Plant (Disinfection) 12 mg/L 9%
Commercial & Industrial 10 mg/L 8%
Total 130 mg/L 100%

The water supply that comes from local groundwater and imported water stored in Castaic Lake has chloride
levels currently near 80 mg/L. Residents who consume this water for indoor uses (toilets, showers,
dishwashing, cooking, washing clothes, etc.) and discharge to the sewer add about 28 mg/L of chloride, or.
22% of the total chloride in treatment plant discharges. Commercial and Industrial sectors who consume this
water and then discharge to the sewer add 10 mg/I of chloride. When wastewater is treated, it must be
adequately disinfected with chlorine before discharge to the river, which adds another 12 mg/L to the
treatment plant discharges.

In total the municipal use of water (i.e., the residential, commercial, industrial and treatment plant disinfection
contribution) adds 50 mg/L of chloride to the chloride already in the water supply. Of the 50 mg/L of municipal
use, 28 mg/L or 56% is from residential sources. The cost of chloride compliance will be borne by all users of
water who discharge their wastewater to the sewer system, based on the amount of water that is used by
each connection.

(M-3) What are our legislative options? How do we get the process going, and what are our chances of
success?

The Sanitation District Board could take action at a Board meeting to direct staff to seek an author for a bill to
seek state and/or federal legislative relief from the requirements of the chloride TMDL. Unfortunately, most
water quality legislation that has been enacted in recent years has either created new or expanded regulatory
programs or tightened existing regulatory programs. We are unaware of any attempts to relax water quality
requirements or lengthen schedules for compliance that have succeeded in the state Legislature or in
Congress.
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Even if state legislation could be implemented, it is possible that the US Environmental Protection Agency

(USEPA) would step in and establish its own TMDL for the Santa Clara River. Federal legislation would also

be needed but would be very unlikely given the democratic controlled legislature and democrat president.

In summary, a legislative solution has a low probability of success.

(M-4) What is the Prop 218 process? What action are you asking the Sanitation District Board to take at the

next meeting of the Board? Who votes on the rate increase, the residents or Board members?

Implementation of rates under Prop. 218 is a multi-step process involving individual noticing, a public hearing,

and then introduction and adoption of the implementing ordinances. Specifically, the process begins when the

Sanitation District Board receives and files a service charge report pursuant to the requirements of the

California Health & Safety Code. The service charge report itself does not set the rates; however, it does

provide information on what charges are being proposed for collection on the property tax roll. At the same

time the Board receives and files the service charge report, it will also authorize the printing and mailing of the

public notices required under Prop. 218. The Board is being requested to take these two actions at its next

meeting.

Once the Board takes these actions, Sanitation District staff will coordinate the printing and mailing of the

public notices. Under Prop. 218, an individual notice must be mailed to every property owner whose parcel is

connected to the sewer system. At a minimum, the notice must provide the amount of the fee or charge
proposed to be imposed, the basis upon which the amount of the proposed fee or charge was calculated, the

reason for the fee or charge, together with the date, time, and location of a public hearing on the proposed fee

or charge. The Sanitation District has typically gone beyond the minimum requirements by including more

detailed information on the nature of the projects being undertaken, providing links to other resources such as

the Sanitation District's website, and providing contact information (including a toll free number). We also

include information on the availability of a rebate program for parcels with low water use. In addition, the

notice provides information to the property owners on how to submit a protest. For more detailed information,

see the response to the following question.

Before any action can be taken to implement new rates, the Sanitation District Board must hold a public

hearing. By law, this public hearing must be held a minimum of 45 days after the Prop. 218 notices are

mailed. Although not required by Prop. 218, the Sanitation District has frequently held information meetings

during this 45-day period and proposes to do so again this year. The dates and locations of the information

meetings are provided in the Prop. 218 notice. At these meetings, staff makes a detailed presentation

regarding the proposed actions and then is available to answer any and all questions.

At the public hearing, the Board will consider all input received. Under the provisions of Prop. 218, the

Sanitation District Board can take no action on the proposed rates if written protests are submitted by more

than 50% of the owners of the impacted parcels. Assuming that less than 50% of the property owners submit

a written protest, the proposal then moves to the Sanitation District Board for their consideration. While most

fees and charges are subject to a vote of the property owners, Prop. 218 specifically exempts water,

wastewater, and trash collection fees from this requirement. Hence, only the Sanitation District Board

members will vote on the proposed rates. After considering all of the public input, the Sanitation District Board

can elect to implement a different rate than what was proposed so long as the new rate is less than or equal to
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the proposed rate. It cannot implement a higher rate without going through the Prop. 218 process all over
again.

If the Sanitation District Board opts to implement the proposed rate, it does so by introducing a service charge
rate ordinance. The Sanitation District Board will then consider adoption of the service charge rate ordinance
at a subsequent Board meeting that occurs at a minimum of 5 days after introduction. Adoption of the
ordinance requires a two-thirds vote.

One of the ways the Sanitation District has undertaken to minimize expenses is to have the County collect the
service charge on the property tax bill on our behalf at a cost of only 25¢ per parcel. In order to take
advantage of this low-cost option, the Sanitation District must comply with the statutorial requirement that the
Prop. 218 process be completed by August 10. To this end, the following dates are recommended:

Receive and File Service Charge Report
Mail Prop. 218 Notice

Hold Public Hearing, Introduce Ordinance
Adopt Ordinance

June 2
June 11

July 27 (45 days after notices are mailed)
Week of August 2

(M-5) What educational materials will go out with the Prop 218 notice, and will these materials prominently
state that residents have a right to protest?

Public notices regarding the proposed sewer service charge rate increase will be sent to every property owner
within the Sanitation District service area in accordance with Proposition 218. These notices will provide
property owners basic information about the Sanitation District, the regulatory mandates that resulted in the
chloride limits, the efforts by the Sanitation District to develop the most cost effective approach to complying
with the chloride limit including the Alternative Compliance Plan, and the proposed rate increases for the next
four years which are to support the continued operation of the existing facilities along with the planning and
design work for facilities required to meet the current regulatory requirements provided they are not revised.
The notice will also direct people to the Sanitation District's website for more detailed information, including
links to relevant technical studies. Additional information will also be provided with respect to contacting the
District for more information including a toll free telephone number and the process for protesting the
proposed rate increase. The public notice will also provide information on dates and times for six planned
workshops to be held at the Santa Clarita City Hall and two Town Council Meetings, West Ranch and Castaic
Area. Staff will also be working closely with City of Santa Clarita staff to respond to requests for additional
information from the community. Lastly, in addition to legally required publications related to the public
hearing the Sanitation District staff will be providing press releases and meeting with the editorial board for the
paper to provide further opportunities for information to be made available to the community.

(M-6) How many parcel owners are there in the Sanitation District? How many protests are needed to stop
the process from going forward?

There are currently 68,897 parcels connected to the sewerage system in the Sanitation District service area.
If 50% (34,449) of the parcel owners submit written protest, the rate setting would stop pursuant to the
provisions of prop. 218.
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(M-7) Why did the RWQCB cut the schedule for the scientific studies in 2006? Why didn't they allow more

time for the studies to be carried out?

In 2006, the RWRCB reconsidered the TMDL and amended the TMDL schedule. The RWQCB considered the

results of the special studies that had been completed to date, which included the Literature Review and

Evaluation (LRE) and the Extended Study Alternatives (ESA) Report and found it appropriate to accelerate the

study period of the Implementation Plan, because the studies showed that the range of chloride values (100

117 mg/L), protective of AGR and groundwater recharge (GWR) beneficial uses, was significantly smaller than

originally anticipated. The RWQCB made the following findings as their basis to the decision to cut the

implementation schedule:
"Staff finds that the work to date provides critical information on the chloride hazard concentration for salt-

sensitive crops. Completion of the first Special Study, the Literature Review and Evaluation (LRE),

provided a scientifically defensible baseline to support a Water Quality Objective (WQO) that is protective

of agricultural supply beneficial use (AGR). The LRE established a chloride guideline concentration of

100-117 milligrams per liter. The chloride guideline concentration established by the LRE may be further

refined through extended agricultural studies, which may take decades to complete.

Staff finds that the duration of time and the treatments for an extended field study (proposed in the ESA

Report) might not be sufficient to address all the factors that may affect the chloride threshold level, and,

absent a lengthy TMDL schedule extension, might not provide conclusive data to meet the TMDL

schedule.
Staff finds that advanced treatment most likely will be needed to improve the effluent chloride
concentration and consistently meet chloride targets ranging from 100 - 117 mg/L established by the

LRE."

(M-8) Wouldn't the cost of the peripheral canal be less expensive, because it would be shared by other

State Water Project Contractors, than then cost of the Alternative Compliance Plan? What about

treating SWP water?

Based on discussions with staff of CLWA, they claim that cost of the peripheral canal is between $9 and $11

billion, and the proportionate share to the Santa Clarita Valley residents costing about the same as the

alternative compliance program. However, there is no guarantee that completion of the long-proposed
peripheral canal or other project would sufficiently reduce chloride levels in the Santa Clarita Valley's imported

water at all times. There is no guarantee as to the timing when a project to build around-the-Delta

Conveyance Facilities will be completed. The Sanitation District is required to comply with the requirements of

the chloride TMDL by 2015. Unless there was a guarantee that the long-awaited fix to the State Water Project

(SWP) would be built in a similar timeframe and would result in compliance, it is difficult to see how the

RWQCB would accept it as a compliance alternative. As such, the mere prospect that it may be built does not

preclude the need for the Sanitation District to comply with the RWQCB's requirements by May 2015, or else

face significant imposition of fines.

The Sanitation District has not conducted a formal cost estimate of treating all of the SWP water as an

alternative to large scale advanced treatment of wastewater because it believed this alternative would be

significantly more expensive. Treating the water supply was thought to be a more expensive option because

only a fraction of the imported water is used for indoor residential, industrial and commercial use which ends

up in the local sewer system, the larger portion of the potable water supply is used for outdoor irrigation, which

does not reach to the sewer system. In 2008, CLWA reported the potable water supply consisted of
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approximately 42,000 AFY of SWP water and 34,000 AFY of local groundwater, or 76,000 AFY of water
supply for potable uses. In comparison, the Sanitation District discharged approximately 20 MGD or 23,000
AF of recycled water to the Santa Clara River in 2008, representing about 1/3 of the potable water supply
utilized in the Santa Clarita Valley.

The Sanitation District has estimated that in order to comply with a 100-mgIL chloride standard by treating its
recycled water, it would need to provide advanced treatment for nearly 60% of the projected flow by the year
2030, or about 20 MGD, at a cost of approximately $500 Million (assuming all automatic water softeners have
been removed). In order to comply with the same standard by treating the SWP water before it reaches the
sewer system, the Sanitation District estimates that it would need to provide advanced treatment for up to
85% of the projected imported SWP water, or about 73,000 AFY (66 MGD). Based on the previous cost
estimates for treating the recycled water (20 MGD), the cost of this alternative could be up to three times the
previous estimate, exceeding $1.5 Billion.

In addition, approximately 11,000 AFY (10 MGD) of the potable water treated would be wasted in the form of
the brine generated by the reverse osmosis treatment process. In order to make up the water supply lost,
additional water resources would need to be developed to meet the full water demand of the Santa Clarita
Valley. Hence, both on a cost-basis and a water resource basis, an upstream desalination plant to treat the
SWP water is not a feasible alternative for compliance with the TMDL.

(M-9) Doesn't the SWRCB and RWQCB have the right to set water quality standards? Why is this a
Federal Clean Water Act issue?

See response to question W-1 above.

(M-10) Is the science justified to set limits as they have been established by the RWQCB? Who has the
scientific studies to set these limits for chloride?

See response to question to M-7.
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QUESTIONS FROM COUNCILMEMBER LAURIE ENDER

(E-1) What is the make-up of the State Water Resources Control Board and the Los Angeles Regional

Water Quality Control Board?

The SWRCB consists of five full-time salaried Members, each filling a different specialty position. Each board

member is appointed to a four-year term by the Governor and confirmed by the Senate. The mission of the

SWRCB is to ensure the highest reasonable quality for waters of the State, while allocating those waters to

achieve the optimum balance of beneficial uses.

There are nine Regional Water. Quality Control Boards (RWQCBs). The mission of the RWQCBs is to develop

and enforce water quality objectives and implementation plans that will best protect the beneficial uses of the

State's waters, recognizing local differences in climate, topography, geology and hydrology. Each RWQCB

has nine part-time Members also appointed by the Governor and confirmed by the Senate. RWQCBs develop

"basin plans" for their hydrologic areas, govern requirements/issue waste discharge permits, take enforcement

action against violators, and monitor water quality.

Overall, the RWQCB members must by law be selected to represent the following categories: water supply,

conservation, and production (1 member); irrigated agriculture (1 member); industrial water use (1 member);

municipal government (1 member); county government (1 member); a responsible nongovernmental

organization association with recreation, fish, or wildlife (1 member); and 3 members not associated with any

of the above categories, 2 of whom have special competence in areas related to water quality problems

(E-2) What are state and federal fines for non-compliance ($Iday)?

MandatorY minimum fines of approximately $2 million per year plus discretionary fines in the amount of $100's

million per year are possible. This question will be discussed in closed session.

(E-3) If we are fined, where does this money go?

Administrative civil liabilities and civil penalties assessed under the Water Code are paid into special state

funds to be used for specific environmental purposes such as cleanups

(E-4) Who do we need to battle to resolve this issue? What can be done?

The water quality standards were established and approved by the RWQCB and the SWRCB respectively in

accordance with state and federal law. Actions by the water boards to establish water quality Standards can

be challenged in court. These options will be discussed in closed session. Legislative actions can be taken

but would likely need to be both state and federal to result in any relief from the need to comply with water

quality standards.
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QUESTIONS FROM COUNCILMEMBER BOB KELLAR

(K-1) Are there any more appeals left in the regulatory process with the SWRCB?

This will be discussed in closed session.

QUESTIONS FROM COUNCILMEMBER FRANK FERRY

(F-1) Can fines imposed by the State go toward paying for the project needed for compliance? Where else
has this happened in the Los Angeles Region?

The SWRCB's Enforcement Policy states that use of fine monies for compliance projects is authorized only inconnection with Mandatory Minimum Penalties for small communities with a financial hardship. The Sanitation
District does not fit this description.

(F-2) Does the State have the ability to make the compliance project move forward absent the rates
required pay for the project?

Through the courts, the state can place the Sanitation District under receivership in order to move forward.The receiver would not be exempt from the state constitution, however, and would have to comply withProposition 218 in order to raise rates.

(F-3) What does the proposed rate increase for the next fouryears cover?

Approximately half of the proposed rate increases for the next four years will allow for the continued operation
of existing facilities while the other half will provide funding for planning and design work for facilities that willbe needed if the current regulatory requirements are not revised
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QUESTIONS FROM SPEAKERS

(S-1) How can this chloride issue be our responsibility, if the State delivers us saltywater?

The State and Federal mandate for chloride is for point sources of chloride that have National Pollutant

Discharge Elimination System (NPDES) permits and chloride limits. Under current Federal policy, water

transfers (including releases by water agencies from reservoirs) are not subject to federal regulation under

NPDES permits that would require salt removal. The State would have to implement its own requirements to

regulate salt in water transfers, as it deemed necessary, and there is currently no state mechanism in place to

regulate pollutants in water transfers.

Further, while chloride levels in the imported water brought into the Santa Clarita Valley do contribute to the

salinity problems, imported water would actually meet the 100 mg/L chloride standard for discharge to the

river except in periods of severe drought. Approximately 40% of the chloride in treatment plant discharges is

added by the Santa Clarita Valley community through municipal uses. The ratepayers of the Santa Clarita

Valley have taken great steps to reduce their chloride burden by removing self-regenerating water softeners.

Further reductions through source control are likely not practical and therefore additional treatment to remove

the chloride added by municipal uses is necessary. Under federal law, the Santa Clarita Valley ratepayers

must pay to reduce a portion of the chloride in treatment plant discharges originating from their use of the

water.

(S-2) Why can't we ask the farmer to change his crops? Why can't we buy out the farm? Wouldn't this be

cheaper?

Once the use has been established, the CWA requires that such a use always be protected, even if the farmer

changes his crops or is bought out as suggested by the community. See response to question W-6 for more

details.

(S-3) Why is it that the only appointed RWQCB member that does not have to meet conflict of interest

issues is Agriculture?

Two types of conflict of interest rules pertain to RWQCB membership. The first, known as "income restriction"

rules, actually affects who may be appointed to the SWRCB or a Regional Water Board. These rules are in

the federal CWA, as well in provisions of the state's Porter-Cologne Water Quality Act that are designed to

conform to the federal act. In summary, these provisions state that, if an individual received 10% or more of

their income from the holder of an NPDES permit during the current or previous 2 years, they are ineligible to

serve on either the State or Regional Water Quality Control Boards. The threshold is higher (50%) if the

person is retired. These rules apply to Regional Water Quality Control Board members because Regional

Water Quality Control Boards approve NPDES permits. Most farmers in California are either not permitted at

all and are considered "nonpoint sources," or are subject to "waivers" of waste discharge requirements.

These agricultural waivers establish conditions such as monitoring requirements that must be met. Since

most of the agricultural community (with the exception of confined animal facilities) do not receive NPDES

permits, they are not subject to the income restriction rules when it comes to appointment to the State or

Regional Water Boards.
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Additionally, Section 13207 of the California Water Code prohibits Regional Water Board members from
participating in any board action related to permit issuance or enforcement actions in which the board member
has a direct or indirect financial interest.

Note: The statute pertaining -to- Regional Water Quality Control Board membership was modified in 2003 to
specify that one member of each Regional Water Quality Control Board must be a municipal elected official
(city council member or mayor) and one member be a county elected official (supervisor). In many, if not
most, instances, the county supervisors have been precluded from serving on the Regional Water Quality
Control Boards due to the income restriction rule described above, due to the fact that counties hold municipal
stormwater NPDES permits and the fact that many supervisors are paid full-time officials so are unable to
meet the income restriction rule. For our RWQCB, Mary Ann Lutz fulfills the requirement for a municipal
elected official representative.

(S-4) Isn't one of the reasons why the chloride issue is looming over Santa Clarita because of the amount
of imported water that is delivered for development?

Increases in imported water to the Santa Clarita Valley have contributed to the chloride problem. Beginning in
1980, the Santa Clarita Valley imported 1,100 acre feet of SWP water. With more growth in the Santa Clarita
Valley, there has been need for more imported water (increasing to 45,000 AFY by 2007), and treatment plant
discharges have increased from approximately 5 MGD in 1975, when the Basin Plan for the Los Angeles
region was established by the RWQCB, to over 20 MGD in 2010. The load of chloride in the river has also
increased from approximately 5,400 pounds per day of chloride discharged to the river to over 23,000 pounds
per day of chloride discharged to the river today.

(S-5) The treatment plant data over the last 2 years shows we are in compliance with 150 mg /Land over
the last 6 months we are in compliance with the 117 mg/L in the river. More recent data shows that in
the river at County line, we are now in compliance with the 100 mg/L level? Why do we need to do
anything?

If the 150 and 117 mg/L limits were in effect, we would still need advanced treatment in the alternative
compliance plan to meet the 117 mg/L limit in the river during drier conditions. Additionally, these limits are
conditional upon implementation of the Alternative Compliance Plan. If the Alternative Compliance Plan is
NOT implemented, then these limits will not apply. The only limits in effect right now are 100 mg/L for the
treatment plant discharges and the river, which are both in a state of non-compliance. See response to
question W-3.

(S-6) What is the scientific basis of the 100-117 mg/L range to protect agriculture? Is it junk science?
What was the make-up of the Technical Advisors Panel?

The Agricultural Chloride Threshold Study identified a conservative protective range of 100 117 milligrams
per liter of chloride. This protective range was affirmed by an independent Technical Advisor Panel (TAP)
comprised of local experts and academia, indicating the 117 mg/I number came from a study characterized as
the "most rigorous effort in developing irrigation water guidelines in crops." These experts also found that
water quality that does not impact avocados is not likely to impact strawberry or nursery crops. A description
of each TAP member is provided below.

Oleg Daugovish, Ph.D.
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Dr. Daugovish works with the Ventura County Cooperative Extension, where he serves as the farm

advisor for strawberry and vegetable crops in Ventura County. He conducts research and educational

programs with emphases on pest control and environmental quality of production, addressing the

needs of organic farmers in Ventura County. He has also served as a research assistant with the

Department of Plant, Soil and Entomological Sciences at the University of Idaho; Department of

Agronomy at the University of Nebraska; and the Stensund Ecological Center. Dr. Daugovish

received his Ph.D. from the University of Idaho; M.S. from the University of Nebraska, B.S. from

Latvia University of Agriculture.He is the author and co-author of 4 technical publications, 4 abstracts,

and 6 technical proceedings.

Ben A. Faber, Ph.D.

Dr. Faber works with the Ventura County Cooperative Extension, serving as the

soils/water/subtropical horticulture advisor in Ventura County. He has research experience in plrit

nutrition and soil management. His current research focuses on irrigation requirements of avocado

and citrus, methods of controlling groundwater nitrate pollution, effects of yard waste mulches on

citrus production and various methods for controlling micronutrient deficiencies in avocado. Dr. Faber

received his Ph.D. from the University of California, Davis; M.S. Soil Fertility, University of California,

Davis; B.S. Biology, University of California, Santa Cruz. He is the author and co-author of multiple

technical papers and publications, including 18 publications developed over the last six years.

S.R. Grattan, Ph.D.

Dr. Grattan is a professor at the University of California, Davis, where he serves as the plant-water

relations specialist in the Department of Land, Air, and Water Resources, Hydrologic Science

Division. His research areas include irrigation management with saline water; plant response in saline

environments; uptake of nutrients and trace elements by plants in saline environments; and crop

water use. He also performs international consulting work with the World Bank, USDA /OICD, and

USAID, and has previously served as a research assistant with the University of California, Riverside,

and as a research plant physiologist at the USDA/ARS Salinity Laboratory. Dr. Grattan received his

Ph.D. in Soil Science from the University of California, Riverside; M.S. in Soil Science from the

University of California, Riverside; B.S. Soil and Water Science from the University of California,

Davis. He is the author and coauthor of 15 technical proceedings/presentations, 74 refereed

publications, and over 100 reports.

John Letey, Jr. Ph.D.

Dr. Letey is Professor Emeritus of Soil Science, Soil and Water Sciences Unit, University of California,

Riverside and Director of the Center for Water Resources, University of California, Riverside. He has

also served as the Chair, Department of Soil and Environmental Sciences; Director, University of

California Kearney Foundation of Soil Science; Associate Director, University of California Water

Resources Center; California State Water Quality Coordinator; and Director, University of California

Salinity/Drainage Program. His research areas include irrigation, salinity, drainage, and plant-water

relationships. He received his Ph.D. in Soil Science from the University of Illinois, and his B.S. in

Agronomy from Colorado State University, and has served on numerous state, federal and

international advisory committees; University of California and Soil Science Society of America task
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forces and committees; and editorial boards. He is the author and co-author of over 80 international
presentations, technical papers, publications and reports.

Darrell H. Nelson, B.S.

Mr. Nelson is a consultant with Fruit Growers Laboratory, and a farm operations manager and farmer
in Ventura County. He is the former President and Laboratory Director of the Santa Paula and
Stockton Fruit Growers Laboratory. He received his B.S. in Soil and Water Science from the
University of California, Davis, and has made presentations on the use of scientific information to
implement best management practices and the use of nutrient budgets. He has also been active in
the appraisal of drinking water quality for regulatory purposes and irrigation water for suitability to
specific crops. He has advised the Los Angeles Regional Water Quality Control Board on Best
Management Practices and the use of Nutrient Budgets as they relate to Total Maximum Daily Loads
(TMDLs), and is currently serving on the California Avocado Commission Research Committee as co-
chairman of the management and physiology sub committee.

Kenneth K. Tanji, Sc.D.

Dr. Tanji is Professor Emeritus of Hydrology, Department of Land, Air and Water Resources,
University of California, Davis. He has also served as the Senior and Principal Laboratory Technician,
Department of Irrigation; Lecturer in Water Science, Department of Water Science and Engineering;
Professor of Water Science, Department of Land, Air and Water Resources; Vice Chair and Chair,
Department of Land, Air and Water Resources; and Professor of Hydrology, Department of Land, Air
and Water Resources. He has more than 45 years of research experience dealing with salinity in
agricultural lands in California, the Western U.S. and foreign countries, and is currently involved with
developing a salinity management guide for irrigation of landscapes using recycled water. Dr. Tanji
received his Sc.D. in Agricultural Science-Irrigation, Drainage and Hydrological Engineering from
Kyoto University; M.S. in Soil Science-Soil Chemistry from the University of California, Davis; B.S. in
Chemistry from the University of Hawaii. He is the author and co-author of 6 books, 28 book
chapters, 158 papers, and more than 200 technical reports and proceedings.

The studies also looked at what additional field studies could be done to further assess the protective range.
It was determined that site-specific field studies were not appropriate to pursue, since they would have taken
years to implement, would have cost millions of dollars, and might have had inconclusive results (due to
confounding factors that could not be controlled, such as unusual frost or other events).

(S-7) There have been numerous letters and reports from the Sanitation District between 2008 through
2010 that has various information about the wide range of costs for compliance and how much
chloride is being contributed by softeners. Why are there such discrepancies? Why is there such a
sway in numbers?

As described in our May 18, 2010 letter to the City Council, the difference between what was proposed in
2009 and what is now proposed in 2010 is related to the direction received from the Sanitation District Board
to reduce project costs, and the ongoing negotiations with the RWQCB. Over the past year, in response to
Board direction, Sanitation District's staff and the RWQCB have been discussing a phased approach to the
construction of required facilities that would spread project costs over a longer time. This approach has the
advantage of minimizing the impact to ratepayers and allows additional time to solicit grant funding; however,
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this approach is contingent on the RWQCB approVing (1) a significant extension of the compliance schedule
and (2) further revision of the downstream chloride standard during drought conditions, which would result in
additional cost savings of approximately $41 million. This revision, if granted by the RWQCB, would reduce
the cost of the Alternative Compliance Plan to approximately $210 million. The combination of schedule relief
and chloride standard revision, if approved by the RWQCB, together with some level of grant funding
assistance, would result in the significantly smaller rate increase currently proposed than was proposed last
year. A comparison of estimated service charge rates needed for the original and revised Alternative
Compliance Plan implementation, as well as the project needed to comply with the original standard (large
scale advanced treatment) is shown in the figure below.
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It should be noted that the proposed service charge rate increases over the next four years will cover the
costs for environmental and facilities planning and preliminary design. The projected service rates for the 2010
Revised Alternative Compliance Plan, as described above, were based on preliminary engineering estimates,
and will be refined once construction bids are received and all funding sources needed for the full
implementation of the revised Alternative Compliance Plan are better known.

With respect to the differences between the contribution from self-regenerating water softeners as reported in
2008 versus as recently reported in the May 18, 2010 letter to the City Council, the community should be
commended for approving Measure S (the 2008 ballot initiative to discontinue the use of self-regenerating
water softeners) and taking out all self-regenerating water softeners, as this action saved the. Sanitation
District service area over $70 million in facility costs. In November 2008, the Sanitation District reported that
there were approximately 3,900 self-regenerating water softeners, contributing 30 mg/L of chloride to
treatment plant dischargers. Post Measure-S, the contribution from self-regenerating water softeners has
been reduced to about 5 mg/L of chloride to treatment plant dischargers, as reported in the May 18, 2010
letter to the City ,Council.
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(S-8) Isn't it true that the water stored behind Piru Dam and released to the Santa Clara River is the same
imported water stored in Castaic Lake? Why isn't this being regulated by the RWQCB?

It is true that imported water that is conveyed and stored in Pyramid Lake eventually is conveyed and stored in
Lake Piru and the Castaic Lake Reservoir. Howeverrthere is-significant natural inflow from tributaries to Lake
Piru that reduces the chloride levels associated with the imported water flows stored behind the Lake. In
general, chloride levels in Piru are lower than Castaic Lake, as shown below, and are well below 100 mg/L
standard. Water transfers (including releases by water agencies from reservoirs) are not subject to regulation
under NPDES permits by the RWQCB.

Chloride Levels in Lake Piru and Castaic Reservoir
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(S-9) What is the Alternative Compliance Plan? What are the salt management facilities? Why do farmers
get all the benefits? What are the benefits to SCV residents?

The Alternative Compliance Plan is a greener, watershed-based alternative approach to reduce chloride levels
in the Santa Clara River and underlying groundwater basins, as compared to large scale advanced treatment
facilities needed to comply with the original standard. The major elements of the Alternative Compliance Plan
include: (1) self-regenerating water softener removals, (2) a small-scale advanced treatment plant to remove
salt at the Valencia WRP, (3) regulatory relief to expand water recycling, (4) salt management facilities to
mitigate and protect groundwater resources from salt build-up, and (5) consideration of other facility upgrades
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Response to Questions Raised at May 25, 2010 City of Santa Clarita Council Meeting

or mitigation measures, as necessary, to reduce chloride levels in the river. The RWQCB was willing to
conditionally revise the chloride limits, contingent upon the Alternative Compliance Plan project being
undertaken. These relaxed limits provided regulatory relief to reduce the cost of compliance from over $500
million (for large scale advanced treatment to meet original standards) to $250 million (for the Alternative
Compliance Plan facilities to meet relaxed standards). The Sanitation District is pursuing additional regulatory
relief, through slightly higher limits during drought conditions, which would reduce the projected cost of
compliance to $209 million. More details on the Alternative Compliance Plan can be found at our website

www.lacsd.orq

See response to question W-4, related to the purpose of the salt management facilities as it relates to
managing salinity in groundwater, and providing ancillary water supply benefits to Ventura County.

There are significant benefits of the Alternative Compliance Plan to residents of the Santa Clarita Valley.
First, the Alternative Compliance Plan is the lowest cost option that complies with the State and Federal
mandate for chloride. Secondly, it provides regulatory compliance and cost certainty needed for future
economic development in the Santa, Clarita Valley. Thirdly, it provides substantial regulatory relief to ensure
the expansion of recycled water projects throughout the Santa Clarita Valley, without which, these recycled
water projects would be required to comply with 100 mg/L, making it cost prohibitive as a supplemental water

resource for the Santa Clarita Valley water supply portfolio. Fourth, in accordance with a RWQCB finding, the

Alternative Compliance Plan could be deemed a salinity management plan for the watershed, as required by
the SWRCB, since it would provide for (1) watershed-wide monitoring, (2) determination of all sources,
loading, fate and transport of salts, (3) salt management measures and implementation, (4) an

antidegradation analysis; and (5) water recycling goals and objectives.

(S-10) The Sanitation District told us that if we get all the softeners out we would solve the problem? Why do

we still have to pay for costly treatment plant upgrades?

Some of the Sanitation District's ratepayers have indicated that they were under the belief that the removal of
automatic water softeners from the community through Measure S would be allow the Sanitation District to

achieve compliance with the chloride standards.

The impact of self-regenerating water softeners was evaluated and it was determined that approximately one
third of the overall chloride loading in the treated wastewater could be eliminated through the removal of these
units, reducing rate increases tied to wastewater treatment. Santa Clarita Valley residents who have removed
their self-regenerating water softeners and passed Measure S (the 2008 ballot initiative requiring the removal
of all Automatic Water Softeners in the community) must be commended for their role in keeping rate as low
as possible, saving over $70 million in project facility costs. Although the self-regenerating water softeners

ban made major strides in lowering chloride levels in the treatment plant discharge, it was not sufficient to
bring the plants into full compliance. Full compliance, without the need for advanced treatment, would have
required significantly higher chloride limits during drought conditions, which the Sanitation District fought so

hard to get, but that the RWQCB was not willing to grant.

Because users in the Santa Clarita Valley still contribute, a significant amount of chloride to the treated
wastewater effluent, through everyday activities such as doing dishes, washing clothes and taking showers, in
order to comply with the standard, the community must reduce a portion of the chloride in the treated
wastewater, originating from its use of the water. The Alternative Compliance Plan, the compromise solution
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Response to Questions Raised at May 25, 2010 City of Santa Clarita Council Meeting

developed collaboratively by the Sanitation District, RWQCB and Santa Clara River stakeholders in Los
Angeles and Ventura County, is the most cost effective way complying with the chloride standards. The

estimated cost of the Alternative Compliance Plan is approximately $250 million; however, the cost to comply
with the standards originally developed by the RWQCB would have been in excess of $500 million even with
removal of automatic water softeners

(S-11) Won't the peripheral canal fix the chloride problem? Why not wait for this to be constructed in 15-20
years, so that community doesn't have to pay for treatment that will be no longer needed, when the
peripheral canal is finished.

See response to question M-8

(S-12) How is brine from the small-scale advanced treatment plant going to be disposed? What are the
requirements for deep well injection and how is this regulated?

The proposed method to dispose of brine from small-scale advanced treatment is through deep well injection,
in local abandoned oil formations and/or subsurface areas. Deep well injection to dispose of brine is an
environmentally and technically sound waste disposal method. The suitability of this technology for a specific
location depends on the presence of geologic formations which have the natural capability to store and
confine the wastes. Historically, deep well injection has been widely used in the Santa Clarita Valley for the
disposal of waste brine generated during oil production, which is of worse quality than the brine produced by
reverse osmosis treatment of recycled water.

The US EPA's Underground Injection Control Program has developed minimum federal requirements for
injection practices that protect public health by preventing injection wells from contaminating underground
sources of drinking water. The US EPA has developed several different types, or 'classes,' of injection wells.
Disposal of waste brine from oil field operations requires a Class II injection well and is regulated by the
California Division of Oil, Gas and Geothermal Resources. The disposal of brine waste from reverse osmosis
treatment would require permitting as a Class I injection well and would require a permit from the US EPA.
Class I wells allow injection of reverse osmosis brine wastes into deep, isolated formations, below the
lowermost underground sources of drinking water and separated by impermeable layers.

An extensive evaluation of brine disposal options will be conducted as part of the facilities planning. The
potential environmental impacts will be described in an associated Environmental Impact Report and, if any
potentially significant impacts are identified, mitigation measures would be implemented.
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(Speaker-1) What is the basis of the standard to protect agriculture. The LRE indicates there is
not enough evidence to propose an absolute chloride threshold.

The Agricultural Chloride Threshold Study identified a conservative protective range of 100
117 milligrams_per liter of chloride.This protective- range- was affirmed by an independent
Technical Advisor Panel (TAP) comprised of local experts and academia, indicating the 117
milligrams per liter (mg/L) number came from a study characterized as the "most rigorous
effort in developing irrigation water guidelines in crops." These experts also found that water
quality that does not impact avocados is not likely to impact strawberry or nursery crops.

In 2006, the Los Angeles Regional Water Quality Control Board (RWQCB) found that the
"Completion of the first Special Study, the Literature Review and Evaluation (LRE), provided
a scientifically defensible baseline to support a Water Quality Objective (WQO) that is
protective of agricultural supply beneficial use. The LRE established a chloride guideline
concentration of 100-117 milligrams per liter. The chloride guideline concentration
established by the LRE may be further refined through extended agricultural studies, which
may take decades to complete." For more information, see question M-7 in the document
Response to Questions Raised at the May 25, 2010 City of Santa Clarita Council Meeting,
available on the Sanitation District's website.

The studies also looked at what extended agricultural studies could be done to further
assess the protective range. It was determined that site-specific field studies were not
appropriate to pursue, since they would have taken years to implement, would have cost
millions of dollars, and might have had inconclusive results (due to confounding factors that
could not be controlled in the field).

What is the make up of the TechnicalAdvisor's Panel?

The Technical Advisory Panel (TAP) members were nominated by the TMDL Technical
Working Group (TWG), which included stakeholders in Los Angeles and Ventura County,
and were approved by the Regional Board. A list of each TAP member, including a summary
of their qualifications, is provided in question S-6 of the document, Response to Questions
Raised at the May 25, 2010 City of Santa Clarita Council Meeting, available on the Sanitation
District's website.

(Speaker-2) Can we look at trying to recycle more of the water?

The Alternative Compliance Plan provides for the implementation of Castaic Lake Water
Agency's recycled water master plan to use 17,000 acre feet, approximately half of the water
produced at the treatment plants. Recycling of all the treatment plant effluent produced by
the Sanitation District would leave the river substantially drier and could adversely affect the
environmental and social value of the river to the community, and would likely not be
permitted by the RWQCB, State Water Resources Control Board, the California Department
of Fish & Game or the U.S. Fish & Wildlife Service due to the threatened and endangered
species that may occur in the river or in the adjacent riparian habitat.
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Further, recycling 100% of the treatment plants' effluent is not a viable option because there

is not enough demand for recycled water all of the time, particularly during cold and rainy

winter weather. Without significant amounts of seasonal storage capacity, which is

impractical in an urban setting, this results in the need to still discharge significant amounts

of water to the river and meet the standard.

Can we follow the example of other cities along the river of not putting water back in

the river to limit our liability?

There are several communities along the Santa Clara River that are facing chloride

requirements similar to those faced by the Sanitation District. Please see the document

Response to Questions Raised at the May 25, 2010 City of Santa Clarita Council Meeting,

available on the Sanitation District's website, for specific information on what these agencies

are doing to comply, including source control and changes in discharge.

Several significant differences between these communities and the Sanitation District allow

them more options to comply with their requirements. In general these agencies have

significantly smaller volumes of treated wastewater to manage, ranging from 2.5% to 13% of

the volume of the Sanitation District's treated wastewater, which allow them to cease

discharge to the river without substantially affecting flow and habitat in the river. As

described above, these options are not available to the Sanitation District due to the

magnitude of our discharges. Further, many of these communities are pursuing the removal

of automatic water softeners, following the example set by the Santa Clarita Valley

community. Because the water supply in some of these areas is primarily local groundwater

with low levels of chloride, these actions are expected to allow these communities to comply

with their chloride limits.

(Speaker-3) We must determine if in fact avocados and strawberries are being affected.

The RWQCB has the authority to establish water quality standards whether or not an effect

is demonstrated to occur. Both the State's Porter-Cologne Act and the Federal Clean Water

Act require that water quality standards be established to protect existing and potential

beneficial uses supported by surface water and/or groundwater resources in the State. As

part of the State's Basin Planning process, in 1975, the RWQCB established beneficial uses

for the Santa Clara River Watershed, which includes the Agricultural (AGR) beneficial use.

,Once these beneficial uses have been designated, water quality objectives are required to

protect the entire spectrum of uses that fall under this category.

As indicated in the response to Speaker 1, the Regional Board found that the LRE

established a protective range for chloride of 100-117 mg/L and that further studies would

have taken years to implement, would have cost millions of dollars, and might have had

inconclusive results.
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Isn't the obvious solution a new Delta water conveyance project?

With respect to fixing the State Water Project's delta conveyance facilities, the Sanitation
District has no jurisdiction over the State Water Project. There is no guarantee as to thetiming of the long-proposed peripheral canal to allow the Sanitation District to comply-with
the discharge limits and the chloride TMDL schedule.

The Sanitation District is required to comply with the requirements of the chloride TMDL by2015. Unless there was a guarantee that the long-awaited fix to the State Water Project
would be built in a similar timeframe and would result in compliance, it is difficult to see how
the Regional Board would accept it as a compliance alternative. As such, the prospect that it
may be built does not preclude the need for the Sanitation District to comply with the
RWQCB's requirements by May 2015.

(Speaker-4) Shouldn't new connections to the wastewater treatment system pay for the Alternative
Compliance Plan since they are the reason we need to import State Water ProjectWater?

Connection fees are not dedicated for potential treatment upgrade costs, only for future
incremental expansion of the existing treatment system to accommodate greater flows.
Existing users must bear the cost of any modification or upgrades not related to building
additional capacity. Any future expansions (chloride related or not) will be accounted for in
the future connection fee rates.

Notwithstanding, new connections over the past 15 years have contributed to the increased
water demand in the Santa Clarita Valley. In response to the increased demand, Castaic
Lake Water Agency has had to steadily increase the amount of imported State Water Project
water as a potable water supply source in the Santa Clarita Valley. While chloride levels in
the imported State Water Project water have ranged from 40 mg/L to over 140 mg/L, chloride
levels in the local groundwater have also ranged from 40 mg/L to nearly 100 mg/L. Santa
Clarita Valley community use of the water adds approximately 50 mg/L of chloride which
would result in the discharges from the treatment plant exceeding the existing 100 mg/L
standard even without the imported State Project Water.

Why was money borrowed from the CIF (Connection Fees) and why should we pay itback?

New users of the sewerage system or those existing users who significantly increase their
discharge are required to pay connection fees in order to fund the future expansion of thesystem. These fees are placed into a Capital Improvement Fund (CIF) dedicated forexpansion of the existing system and are withdrawn as necessary to pay for expansion-
related facilities. In order to minimize spikes in the service charge rates, money wasborrowed from the CIF to help fund the rehabilitation/repair of existing facilities in the nearterm (e.g. a sewer under the Santa Clara River that was damaged by a severe winter storm).
Because CIF monies are dedicated for expansion (i.e. building more capacity) of the existing
system, the borrowed funds must be paid back by existing users out of the operating funds
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so that the CIF monies are available when needed to accommodate needed expansion

projects.

(Speaker-5) The proposed service charge increase is in violation of Proposition 13, Proposition

218, and the State Constitution. Why should we pay this tax?

Unfortunately, the speaker did not elaborate or provide any specifics as to why he believes

the service charge increase to be in violation of existing law. Hence, it is difficult to provide a

direct response to those charges since the Sanitation District believes the service charge

program to be in full compliance with the law.

As Proposition 13 primarily deals with property taxes, there may be some confusion since

the service charge is collected as a separate line item on the property tax bill. The service

charge rates proposed are not taxes. They are charges for wastewater management

services that the District is authorized to impose under Health and Safety Code Section

5471. Under authority provided in Health and Safety Code section 5473, the Sanitation

District is authorized to collect its fees and charges on the tax rolls. The service charge is

billed on the property tax bill as the most cost-effective means of collection. The. County

currently charges us 250 per parcel for this service, with a very low rate of delinquency. If

the Sanitation District were to do the billing and collection on its own, this cost would be

substantially higher with a significantly higher rate of delinquency. This added cost would all

come back to the existing users in the form of higher service charges. As discussed below,

the service charge is based on usage of the sewer system and is not related in any way to

property values (i.e. a property tax).

In relation to Proposition 218, Article 13D of the state constitution provides specific guidance

as to the criteria for a fee/charge. Specifically, it states that (1) the fee shall not exceed the

cost to provide the service, (2) the fee shall not be used for any other purpose, (3) the fee

shall not exceed the proportional cost of the service, and (4) the fee shall not be imposed

unless the service is used by the property owner. In the case of the District's service charge,

the charges are necessary to bring the treatment facilities into compliance with the currently

adopted discharge standards (i.e. the cost of service). The charges are not used for any

other purpose and are not diverted to any type of general fund. The charges are

proportioned to each user based on actual usage as measured in terms of flow and strength.

The charges are only imposed on parcels that are connected to the sewer system; parcels

not connected (e.g. utilizing septic tanks) do not get charged. As such, the District's service

charge clearly meets all of the criteria for fees/charges.

Pursuant to Proposition 218, the District is in the process of mailing out individual notices to

every property owner that will be impacted by the proposed increase. The notice includes

information on the amount of the charge, the basis for the charge, the reason for the charge,

and the schedule for the public hearing, all in accordance with the law. In fact, the notice

goes beyond the requirements of the law by providing information on how parcel owners may

protest and provides a form for doing so. The public hearing is scheduled to be held 45 days

later in Santa Clarita, again in accordance with the law.

DOC # 1594249

Received
July 29, 2011
commission on
state mandates

1687



Failure to approve the proposed rate increase would impair the Sanitation District's planned
and budgeted operation and maintenance facilities that provide an essential public service
and could result in the imposition of significant fines, possibly greater than the cost of the
project, and potentially a much more expensive project than what is currently recommended.

(Speaker-6) There is a lot of misinformation about the sources of chloride added by the
community?

Based on current conditions, the breakdown on sources of chloride in treatment plant
discharges is estimated as follows:

Sector
Water Supply

(groundwater and imported surface water)
Residential

Treatment Plant (Disinfection)
Commercial & Industrial

Total

Chloride Contribution
80 mg/L

28 mg/L
12 mg/L
10 mg/L

130 mg/L

% Contribution

61%

22%

9%
8%

100%

The water supply that comes from local groundwater and imported water stored in Castaic
Lake has chloride levels currently near 80 mg/L. Residents who consume this water for
indoor uses (toilets, showers, dishwashing, cooking, washing clothes, etc.) and discharge to
the sewer add about 28 mg/L of chloride, or 22% of the total chloride in treatment plant
discharges. Commercial and Industrial sectors that consume this water and then discharge
to the sewer add 10 mg/L of chloride. When wastewater is treated, it must be adequately
disinfected with chlorine before discharge to the river, which adds another 12 mg/L to the
treatment plant discharges.

In total the municipal use of water (i.e., the residential, commercial, industrial and treatment
plant disinfection contribution) adds about 50 mg/L of chloride to the chloride already in the
water supply. On a per sewage unit (equal to the discharge from a single family home)
basis, Residential and Commercial and Industrial users contribute approximately the same
amount of chloride to wastewater. All users within the Sanitation District's service area pay a
proportional share of the cost for treatment of the wastewater based on the quantity and
quality of their contribution relative to a single family home.

These fines are against Sanitation District not against the City. What happens if the
Sanitation District declares bankruptcy?

RWQCB fines and penalties can be collected under Water Code section 13328, which
provides that after the time for judicial review of the RWQCB's order imposing fines or
penalties expires, the RWQCB may apply to the court for a judgment. The court must enter
a judgment in conformity with the RWQCB's order. Public agencies have a duty to pay
judgments, and this duty is enforceable by court order. Local agencies are required to
include in their budgets a provision to provide funds sufficient to pay all judgments.
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While municipalities may, under rare circumstances, file petitions in bankruptcy under

Chapter 9, it is highly unlikely that the District would be allowed to use bankruptcy as a

means to avoid RWQCB fines. Under Chapter 9, a debtor can obtain a restructuring, but not

a discharge from its debts. The policy of the Bankruptcy Act does not generally favor the

discharge of government-imposed restitution, fines, and penalties, which are classified as

non-dischargeable debts under Chapter 7. In summary, filing for bankruptcy will not provide

relief from fines and penalties imposed by the RWQCB.

(Speaker-7) Why wasn't the June 2, 2010 meeting properly noticed?

The June 2, 2010 was a properly noticed adjourned meeting of the Sanitation District's Board

of Directors. Public notice for Sanitation District's Board Meetings is posted at least 72

hours prior to the meeting at the Sanitation District's office, in accordance with the Ralph M.

Brown Act. As an additional courtesy to the public, the meeting agenda was also posted on

the Sanitation District's website, www.lacsd.orq, on Monday, May 31, 2010. The City of

Santa Clarita was also given the public notice and poited the agenda for the meeting at

Santa Clarita City Hall and on the City website.

The cost to businesses also needs to be addressed.

All users within the Sanitation District's service area pay a proportional share of the cost for

treatment of the wastewater based on the quantity and strength of their contribution relative

to a single family home. New businesses connecting to the sewer system would also be

required to pay a connection fee based on the type and size of business . For a new 1,000

square foot restaurant, the current connection fee would be $26,182 and the service charge

would be $1,763 per year, under the new proposed rates, the connection fee would be

$37,895 and the service charge would be $2,623 per year in FY 13-14, at the end of the

proposed four-year rate increase period.

There is no information about the chloride levels along the length of the Santa Clara

River in the administrative record to determine the actual sources.

As part of the TMDL Implementation Plan, the Regional Board required the development of a

groundwater/surface water interaction model to determine the interaction between surface

water and groundwater and its linkage to surface water quality and groundwater quality with

respect to chloride. This study was conducted in a public process, directed by the Regional

Board, which included stakeholders within Los Angeles and Ventura County.

In addition, the Sanitation District has conducted extensive monitoring of the Santa Clara

River in Los Angeles County. The United Water Conservation District is the Ventura County

water agency that monitors the surface water and groundwater conditions for the Santa

Clara River Watershed in Ventura County. Chloride levels at key locations along the Santa

Clara River are shown in the figure below.
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Why doesn't the water coming from Piru creek need to be cleaned up if it is the samewater that comes from Castaic Lake (i.e. imported State Water Project water).

It is true that imported State Water Project water that is conveyed and stored in Pyramid
Lake eventually is conveyed and stored in Lake Piru and the Castaic Lake Reservoir.However, there is significant natural inflow from tributaries to Lake Piru that reduces thechloride levels associated with the imported water flows stored in the Lake. In general,
chloride levels in Piru are lower than Castaic Lake, as shown below, and are well below 100mg/L standard. Water transfers (including releases by water agencies from reservoirs) arenot subject to regulation under NPDES permits by the RWQCB.
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Chloride Levels in Lake Piru and Castaic Reservoir
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(Speaker-8) Is it true that in the 1960s chloride levels were much higher?
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The figure below contains the historical chloride levels in the river crossing the Los Angeles

and Ventura County line since the early 1950s. Elevated chloride levels in the river during

the 1950s and 1960s, as much as approximately 600 mg/L, are primarily due to the

discharge of brine waste from oil operations in the Santa Clarita Valley directly to the river,

before enactment of the Federal Clean Water Act in the 1972. This practice is no longer

permitted.
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Why doesn't farmer rip out avocados and put back a crop that is not affected bychloride?

As indicated in the response to Speaker 3, as part of the State's Basin Planning process in1975, the RWQCB established beneficial uses for the Santa Clara River Watershedwhich---
includes the Agricultural (AGR) beneficial use. Once these beneficial uses have beendesignated, water quality objectives are required to protect the entire spectrum of uses thatfall under this category. Since salt sensitive crops such as avocado and strawberry are anexisting use, the use must be protected under the Clean WaterAct.

(Speaker-9) How will information be provided to the community?

Public notices regarding the proposed sewer service charge rate increase were sent to everyproperty owner within the Sanitation District service area in accordance with Proposition 218.These notices provide property owners basic information about the Sanitation District, theregulatory mandates that resulted in the chloride limits, the efforts by the Sanitation District todevelop the most cost effective approach to complying with the chloride limit including theAlternative Compliance Plan, and the proposed rate increases for the next four years whichare to support the continued operation of the existing facilities along with the planning anddesign work for facilities required to meet the current regulatory requirements provided theyare not revised. The notice also directs people to the Sanitation District's website for moredetailed information, including links to relevant technical studies. Contact information for theSanitation District, including a toll free telephone number, and the information on the processfor protesting the proposed rate increase were also provided.

The public notice will also provide information on dates and times for six planned workshopsto be held at the Santa Clarita City Hall and two Town Council Meetings, West Ranch andCastaic Area. Staff will also be working closely with City of Santa Clarita staff to respond torequests for additional information from the community.

How can resident's protest the proposed service charge rate increase?

In accordance with Proposition 218, residents can submit written protest to the proposedservice charge rate increase. Information is provided on the Prop 218 notice that is beingsent to every property owner within the Sanitation District service area. Under the provisionsof Prop. 218, the Sanitation District Board of Directors can take no action on the proposedrates if written protests are submitted by more than 50% of the owners of the impactedparcels.

If sufficient protests are not submitted, then the Sanitation District Board of Directors, at apublic hearing, will consider the proposal along with all of the public input.

We voted to get rid of AWS but many people still have them, who checks?

With the passage of Measure S in 2008, the vast majority of Santa Clarita Valley residentshave complied with the Sanitation District's ordinance and contacted the Sanitation District to
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have their automatic water softeners removed. As of June 2010, the Sanitation District has

removed approximately 6,900 automatic water softeners from service. Based on recent

sampling of the wastewater entering the treatment plant, the Sanitation District estimates

several hundred automatic water softeners remain in service in the community.

The Sanitation District will continue to work cooperatively with residents who are still

voluntarily complying with the ordinance to remove their water softeners, with more than 150

applications for rebates still being processed. In addition, the Sanitation District has worked

with local retailers, asking them to voluntarily remove from their shelves the salt tablets that

are primarily used in automatic water softeners. If necessary, the next phase of the

Sanitation District's program will involve additional sampling and site inspections, as well as

possible administrative enforcement actions. The Sanitation District believes that the

majority of residents will continue to voluntarily comply with the ordinance, saving the

ratepayers the costs of additional enforcement.

(Speaker-10 What are the impacts to public schools?

Please see response to question Board-3 below.

(Speaker-11) Why can't we clean up the source water before it goes to residents in the Santa Clarita

Valley?

The Sanitation District has not conducted a formal cost estimate of treating all of the State

Water Project water as an alternative to large scale advanced treatment of wastewater

because it is believed this alternative would be significantly more expensive. Treating the

water supply was thought to be a more expensive option because only a fraction of the

imported water is used for indoor residential, industrial and commercial use which ends up in

the local sewer system; the larger portion of the potable water supply is used for outdoor

irrigation, which does not reach the sewer system. In 2008, Castaic Lake Water Agency

reported the potable water supply consisted of approximately 42,000 AFY of SWP water and

34,000 AFY of local groundwater, or 76,000 AFY of water supply for potable uses. In

comparison, the Sanitation District discharged approximately 20 MGD or 23,000 AF of

recycled water to the Santa Clara River in 2008, representing about 1/3 of the potable water

supply utilized in the Santa Clarita Valley. Removing chlorides from the source water would

increase the volume of water to be treated three times over the current proposal.

In addition, approximately 11,000 AFY (10 MGD) of the potable water treated would be

wasted in the form of the brine generated by the reverse osmosis treatment process. In

order to make up the water supply lost, additional water resources would need to be

developed to meet the full water demand of the Santa Clarita Valley. Hence, both on a cost-

basis and a water resource basis, an upstream desalination plant to' treat the State Water

Project water is not a feasible alternative for compliance with the TMDL.
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Board-I Are we currently meeting the standard? Why can't we pursue drought relief?
Neither the treatment plant discharges nor chloride in the river meet the 100 mg/L standard,which is current standard for chloride. The revised standards for chloride approved by theRWQCB in December 2008 will only be in effect if the

Sanitation_Districtimplements--the
Alternative-Compliance-Plan-.WhariffriVaring More recent water quality conditions to therevised standards, the treatment plant discharges are achieving the revised 150 mg/Lstandard, and the river has generally met revised 117 mg/L standard over the last fewmonths. Compliance with the 117 mg/L river objective during drier periods will require somedesalinated water from the proposed advanced treatment plant upgrade proposed in theAlternative Compliance Plan. The revised standards include drought relief in the form ofhigher chloride standards, 130 mg/L, for the river during critically dry conditions defined inthe TMDL as when the imported State Water Project water is equal to or greater than 80mg/L.

The Sanitation District is seeking additional relief during these critically dry periods to raisethe 130 mg/L river limit during drought to 150 mg/L, which would avoid the need to purchasesupplemental water for the river to mitigate high chloride levels in drought times. Thisadditional drought relief would reduce costs by an estimated $41 million.

Board-2 Who appoints the Regional Board?

The SWRCB consists of five full-time salaried Members, each filling a different specialtyposition. Each board member is appointed to a four-year term by the Governor andconfirmed by the Senate. The mission of the SWRCB is to ensure the highest reasonablequality for waters of the State, while allocating those Waters to achieve the optimum balanceof beneficial uses.

There are nine Regional Water Quality Control Boards ( RWQCBs). The mission of theRWQCBs is to develop and enforce water quality objectives and implementation plans thatwill best protect the beneficial uses of the State's waters, recognizing local differences inclimate, topography, geology and hydrology. Each RWQCB has nine part-time Members alsoappointed by the Governor and confirmed by the Senate. RWQCBs develop "basin plans" fortheir hydrologic areas, govern requirements/issue waste discharge permits, takeenforcement action against violators, and monitor water quality.

Overall, the RWQCB members must by law be selected to represent the followingcategories: water supply, conservation, and production (1 member); irrigated agriculture (1member); industrial water use (1 member); municipal government (1 member); countygovernment (1 member); a responsible nongovernmental
organization association withrecreation, fish, or wildlife (1 member); and 3 members not associated with any of the abovecategories, 2 of whom have special competence in areas related to water quality.
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Board-3 Are any public agencies exempt from the connection fees and service charge?

Specially, are public schools and hospitals exempt?

Local government-owned parcels that are located within the District, used solely for

governmental as opposed to proprietary functions, and not subject to industrial wastewater

treatment surcharges pursuant to the wastewater ordinance are exempt from paying service

charges and connection fees. Public schools, governmental administration buildings (e.g.

City Hall), local parks and community centers are typically considered to be local government

parcels and are exempt.

Government owned parcels that are used for a proprietary interest (i.e. rental properties or

redeveloped commercial lots) or for the benefit of a specific group or single class of people,

are not exempt. Hospitals even publicly operated - are not exempt. Hospitals pay for

sewer service through the District's surcharge program based on number of beds and/or size

of facility.
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June 11, 2010

SANTA CLARITA VALLEY SANITATION DISTRICT

1955 Workman Mill Road, P.O. Box 4000, Whittier, CA 90607-4000
Telephone: (800) 388-4602

www.lacsd.org

John and Mary Smith
1234 Main Street
Santa Clarita, CA 91310

ATTENTION

This notice contains
important information
about a proposed
increase in rates for
wastewater service.

Please read.

NOTICE OF PUBLIC HEARING
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

REGARDING A PROPOSED SEWER SERVICE CHARGE RATE INCREASE
TO THE OWNER OF RECORD OF

Assessor's Parcel No. 1234-567-890
1234 Main Street, Santa Clarita, CA 91310

Notice is hereby given that the Santa Clarita Valley Sanitation District will conduct a public hearing on July 27,
2010, at 6:30 p.m. in the Santa Clarita City Council Chambers, 23920 Valencia Boulevard to consider public input on the
proposed increase in sewer service charge rates.

Important Dates

Information Meetings:

Location Date Time(s)

Santa Clarita City Hall June 29 7:00 pm

West Ranch Town
Council Meeting July 7 7:00 pm

Santa Clarita City Hall July 8
1:00 pm and
7:00 pm

Santa Clarita City Hall July 14 1:00 pm and
7:00 pm

Santa Clarita City Hall July 19 7:00 pm

Castaic Area Town
Council Meeting July 21 7:00 pm

Public Hearing:

Location Date Time

Santa Clarita City Hall July 27 6:30 pm

Protest Procedure

How To Protest The Proposed' 'Rates

Under Proposition 218, the owner of record for a
parcel that is subject to the proposed increase' can
submit a written protest against the proposed rate
increases to the District at or before the time set for
the public hearing. If a majority of affected
property owners submit written protests, the
proposed rate increases will not go into effect.

The written protest must identify the parcel(s) in
which the party signing the protest has an interest.
The best means of identifying the parcel(s) is by the
Assessor's Parcel Number (APN), shown above. If
the party signing the protest is not shown on the last
equalized assessment roll of Los Angeles County as,
the owner of the parcel(s) (e.g. if you recently
bought the parcel), the protest must contain or be
accompanied by written evidence that such party is
the owner of the parcel(s).

Using the enclosed envelope and form on page 3,
please mail written protests to:

Secretary of the Board
Santa Clarita Valley Sanitation District
P.O. Box 4000
Whittier, CA 90607
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Basis for the Rates*

Current Proposed

FY 2009-10 FY 2010-11 FY 2011-12 FY 2012-13 FY 2013-14

Existing Facilities $16.58 / month
($199 / year)

$18.50 / month
($222 / year)

$19.17 / month
($230 /year)

$19.83 / month
($238 /year)

$20.50 / month
($246 /year)

Chloride - Related
Efforts

$0 / month
($0 / year)

$0 / month
($0 / year)

$1.33 / month
($16 /year)

$2.75 / month
($33 /year)

$4.17 / month
($50 /year)

Total Rate $16.58 / month
($199 / year)

$18.50 / month
($222 / year)

$20.50 / month
($246 /year)

$22.58 / month
($271 /year)

$24.67 / Month
($296 /year)

* Rate per sewage unit (equivalent to the discharge from one single family home).

Total Charge for Your Parcel*

Current Proposed

FY 2009-10 FY 2010-11 FY 2011-12 FY 2012-13 FY 2013-14

Your
Charge

$16.58 / month ,

($199 / year)
$18.50 / month
($222 / year)

$20.50/ month
($246 /year)

$22.58 / month
($271 /year)

$24.67 / month
($296 /year)

* The District offers a sewer service charge rebate program for parcels that have low water usage. Details of this
program, including claim forms, are available on the District's website (www.lacsd.org).

Background Information

This notice is about a proposal to increase your wastewater service charge over the next four year as shown above.

Santa Clarita Valley Sanitation District is the public agency responsible for managing the wastewater that is generated
on your parcel.

Approximately half of the proposed increase is for the continued operation of the existing treatment facilities. The,
other half is for planning and design efforts related to the facilities that are needed to comply with state-mandated
chloride limits.

Regulatory Issues (Chlorides)

In 2002, the Regional Water Quality Control Board (state regulatory agency) adopted a chloride standard that would
have necessitated the construction of large-scale advanced treatment facilities costing over $500 million.

The District appealed that decision and, in 2004, the Regional Board agreed to allow additional studies to assess the
correctness of the chloride standard as adopted.

In 2006, the Regional Board halted the studies after the first study's conclusion supported their position and took
action to reaffirm the chloride standard as adopted.

In 2008, after lengthy negotiations, the Regional Board agreed to relax the standard in exchange for the District
implementing an alternative project that included the removal of water softeners, much smaller advanced treatment
facilities, and salt management facilities. The estimated cost of this alternative project is $250 million.

In 2008, the community took the initiative to pass Measure S to discontinue the use of self-regenerating water
softeners.

In 2009, the District's Board of Directors instructed staff to work with the Regional Board with the goal of further
lowering the cost of the project.

- 2 -
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Based upon this direction, District's staff developed a phased approach to the project that would spread the cost of the
project over significantly more years and would provide some additional relief during drought conditions, reducing
the total project cost to approximately $209 million, if ultimately approved by the Regional Board.

Recommendation

After opposing the strict standards for over ten years, negotiating with the Regional Board, exploring all technical
alternatives, and considering potential large fines and penalties for non-compliance, the Sanitation District staff is
recommending the proposed increases as the lowest cost of all viable options that will allow for compliance with the
adopted chloride standards.

While the recommendation is for a four-year rate increase that will keep the District on the path to compliance, we
will continue to work with the regulators to revise the adopted chloride limits and grant additional regulatory relief
during drought conditions, to work with state and federal legislatures for regulatory relief during these tough
economic times, and to pursue all state and federal grant funding opportunities.

Please note that the proposed recommendation will only fund the facilities planning and design support work.
Additional service charge rate increases related to compliance with the chloride standards beginning in fiscal year
2014-15 through fiscal year 2022-23 will be necessary if the project is approved and proceeds to construction.

Protest Process

You may file a protest against the proposed rate increase following the procedure outlined on the first page. Pursuant
to Proposition 218, the protest must be submitted in writing and must be received by the District prior to or at the
public hearing on July 27, 2010. For your convenience, you may submit your protest using the enclosed self-
addressed envelope and the form at the bottom of this page.

Protesting the proposed rates does not negate the District's responsibility to comply with all legally adopted discharge
standards. Consequently, failure to adequately fund the necessary facilities could result in the District (and,
ultimately, you the ratepayer) being subject to significant fines and penalties, and potentially a much more expensive
project than what is currently recommended.

More Information / Contact Us

Telephone: (800) 388 4602 (toll free)

Regular Mail: P.O. Box 4000
Whittier, CA 90607-4000

E-mail: rates@lacsd.org

Internet: www.lacsd.org

Please include your name, address, telephone number, and Assessor's Parcel Number (shown just under the title of
this notice) with any correspondence to help us promptly and accurately respond. Normal business hours are Monday
through Friday, 7:30 am to 4:00 pm.

Para informacion en espatiol por favor de mirar el reverso.

PROTEST FORM

(cut here)

Assessor's Parcel No.: 1234-567-890
Property Location: 1234 Main Street, Santa Clarita, CA 91310

As the owner of record of the above-identified parcel, I hereby officially protest the proposed rate increase.

Owner of Record (print name) Owner of Record (signature) Date

- 3 -
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Para Informacion en Espanol

4Acerca de que es este aviso?
El Distrito Sanitario Santa Clarita Valley del Condado de Los Angeles propone aumentar la tasa por Cargo de Servicio de
alcantarillado y tratamiento de aguas residuales. Este aviso discute las razones y la cantidad del aumento propuesto.
Ademas, se le notifica que se conducird una Audiencia Pub lica el dia 27 de Julio del 2010 a las 6:30 p.m. en la Camara de
Consejo de la Ciudad de Santa Clarita, que se encuentra localizada en la siguiente direccion 23920 Valencia Boulevard,
para considerar los aumentos que se proponen. Si usted recibio este aviso, los aumentos propuestos de Cargo de Servicio
son aplicables a su propiedad. iFavor de notar que ESTO NO ES UN COBRO! iNo mantle dinero!

usted desea recibir este aviso y mas informacion en espafiol, por favor llame a los Distritos Sanitarios al telefono
(800) 388-4602. Tambien usted nos puede visitar en nuestra pagina en la Internet en www.lacsd.org.
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LACSD Website - Proposed Sewer Service Charge Increase
Page 1 of 3

LACSD Website

SANTA CLARITA VALLEY SA ITATION DISTRICT PROPOSED SEWERSERVICE C ARGE RATE INCREASE

The Santa-Clarita Valleariitation District (District) is the public agency that takes care of sewagegenerated in most of the City of Santa Clarita and some of the adjacent unincorporated county area.The District's Board of Directors is being asked to consider a proposal to increase the rates over thenext three years to provide, solely, for the continued operation and maintenance of existing facilitiesand Board-directed activities. Increasingly more restrictive options for the management of biosolids(the solid matter removed from the wastewater) have caused operational costs to grow at a pacefaster than that of normal inflation. Upgrades to the existing power distribution system are needed toreplace outdated equipment and to help insure operational reliability at the water reclamation plants(WRPs). Likewise, improvements are being made to the existing pumping plant to provide facilitiesthat will minimize the chances of a spill from the sewer system. Lastly, in accordance with thedirection of the District's Board of Directors, the District has initiated activities related to compliancewith Measure S. Board-directed activities to work toward a resolution of the chlorides TMDL issueinclude: test claim for State reimbursement of unfunded mandates, legislative relief efforts,evaluation of the potential use of ultra-violet disinfection technology at the WRPs, studies of watersupply options, and continued negotiations with State regulators to develop a workable solution forthe Santa Clarita community. None of the proposed rate increase is being budgeted for thedevelopment of facilities to control chloride in the Santa Clara River. Any rate increases that may benecessary to support a chloride solution will not be proposed until an acceptable plan is developed.

It is important that residents of the City of Santa Clarita and the surrounding communities have agood understanding of the financial factors necessitating the proposed rate increases. To help answerquestions and provide interested parties with more background, there will be a series of informationmeetings in the community as well as tours of the Valencia Water Reclamation Plant as shown below.All of this is to lead up to a public hearing to be held on Thursday, April 14, 2011 at 6:00 p.m. atthe Santa Clarita City Hall when the District's Board of Directors will consider public input beforedeciding on whether to enact the proposed rates.

A Proposition 218 notice was mailed to property owners on Friday, February 25, 2011. For a genericcopy of the Proposition 218 notice, which shows the charge for a single family home, please clickhere (for Spanish click here).

Information Meetings:

Location Date Time(s)
Castaic Area Town Council Meeting March 16 7:00 p.m.
Santa Clarita City Hall March 23 7:00 p.m.
Santa Clarita City Hall March 29 1:00 p.m. and 7:00 p.m.Santa Clarita City Hall April 4 7:00 p.m.
West Ranch Town Council Meeting April 6 7:00 p.m.

Public Tour of Valencia Water Reclamation Plant:

Location Date Time(s)
Valencia WRP

March 19 9:00 a.m. and
11:00 a.m.

http://www.lacsd.org/info/industrial_waste/chloride_insanta .clarita/proposed_sewerserv... 7/28/2011
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LACSD Website - Proposed Sewer Service Charge Increase
Page 2 of 3

Due to safety considerations, each tour will be limited to 30 people, so you must make a reservation

prior to attending. Please RSVP for a tour by telephone at (562) 908-4288, extension 2300, or by

email at nmadiganPlacsd.org. If more people than can be accommodated sign up, additional tours

will be scheduled. Click here for the tour flyer.

Public Hearing:

Location Date Time(s)

Santa Clarita City Hall April 14 6:00 p.m.

SCVSD Current and Proposed Rates per Single Family Home:

Proposed

FY 2010-11 FY 2011-12 FY 2012-13 FY 2013-14

Existing Facilities Only

$16.58 /
month

($199/year)

$17.92 /
month

($215/year)

$19.25 /
month

($231/year)

$20.58
month

($247/year)

As shown in the table below, even with the proposed rate increases, the service charge rate in the

District in the fourth year will be less than what other similar wastewater agencies are currently

charging.

Service Charge Rates Comparison:

COMMUNITY
SERVICE CHARGE
$/month $/year

Santa Claritaa (2013-14)
$ 20.58 $ 247.00

Ventura (current) $ 25.00 $ 300.00

Glendale (current) $ 33.70 $ 404.40

Los Angeles (current)
$ 35.24 $ 422.83

Dist. 14b (Lancaster) (2014-15) $ 39.00 $ 468.00

Dist. 20` (Palmdale) (2014-15) $ 44.58 $ 535.00

Ojai (2010-11)
$ 52.07 .$ 624.84

Santa Paula (current) $ 77.21 $ 926.52

Fillmore (current)
$ 82.00

_

$ 984.00

aThe Sanitation District also receives $5.69 per month of ad valorem taxes. The County Department of

Public Works charges $3.38 per month of local sewer maintenance.

bin addition, the District also receives $1.80 per month of ad valorem (property) taxes and the City of

Lancaster charges residents $6.50 per month for local sewer maintenance.

cm!) addition, the District also receives $2.14 per month of ad valorem (property) taxes and the City of

Palmdale charges residents $8.64 per month for local sewer maintenance.

How To Protest The Proposed Rates

You may file a protest against the proposed rate increase. Pursuant to Proposition 218, the protest

must be submitted in writing and must be received by the District prior to or at the public

hearing on April 14, 2011.

Protesting the proposed rates does not negate the District's responsibility to comply with all legally

adopted discharge standards. Consequently, failure to adequately fund the necessary facilities could

result in the District (and, ultimately, you the ratepayer) being subject to significant fines and

http://www.lacsd.org/info/industrial
waste/chloride in santa clarita/proposed sewer serv... 7/28/2011
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LACSD Website - Proposed Sewer Service Charge Increase Page 3 of 3

penalties.

FOR MORE INFORMATION PLEASE CONTACT THE SANITATION DISTRICT'S FINANCIAL
MANAGEMENT DEPARTMENT AT 1-888-808-1118 OR (562) 908-4871 OR AT
RATES@LACSD.ORG.

http://www.lacsclorg/info/industrial_waste/chloride_in_santa clarita/proposedsewer_serv... 7/28/2011
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SANITATION DISTRICTS OF LOS ANGELES COUNTY

1955 Workman Mill Road, P.O. Box 4000, Whittier, CA 90607-4000
Telephone: (888) 808-1118

or (562) 908-4871

NOTICE OF PUBLIC HEARING
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

REGARDING A PROPOSED SEWER SERVICE CHARGE RATE INCREASE
TO THE OWNER OF RECORD OF

Assessor's Parcel No. 1234567890
12345 CALYPSO LN, SANTA CLARITA, CA 91351

You are receiving this official notice because the sewage generated on your property is discharged to the local sewer
system for treatment and disposal by the Santa Clarita Valley Sanitation District. The District is responsible for properly
treating and managing the wastewater generated in most of the City of Santa Clarita and some of the adjacent
unincorporated county area. Your wastewater is first collected in the local sewer in front of your property and then
transported by large regional trunk sewers to one of two regional treatment facilities, either the Saugus or Valencia Water
Reclamation Plant (WRP). These two facilities treat approximately 20 million gallons of wastewater each day. The cost
of operating the regional system is proportioned to each property owner based on the amount and strength of wastewater
discharged from that parcel. The District works closely with members of your community and the surrounding area to
ensure that all of your wastewater is managed in a safe, environmentally friendly, and cost-effective manner.

Operational costs and capital projects required to maintain the existing level of service show that a service charge rate
increase is needed in the District. Increasingly more restrictive options for the management of biosolids (the solid matter
removed from the wastewater) have caused operational costs to grow at a pace faster than that of normal inflation.
Upgrades to the existing power distribution system are needed to replace outdated equipment and to help insure
operational reliability at the WRPs. Likewise, improvements are being made to the existing pumping plant to provide
facilities that will minimize the chances of a spill from the sewer system. Lastly, in accordance with the direction of the
District's Board of Directors, the District has initiated activities related to compliance with Measure S. Accordingly, the
District is proposing three years of sewerage service charge rate increases solely for the continued operation and
maintenance of the sewers, pumping plants, and water reclamation plants in the most cost-efficient means available.

None of this increase will fund development of facilities to control chlorides in the Santa Clara River. While
District staff will continue to work with the regulators, pursuant to Board Direction, to resolve the chloride issue in the
most cost-effective and reasonable manner possible, no rate increase to support chloride-related facilities will be proposed
until an acceptable plan is developed.

The cost of operating and maintaining the District's facilities and repaying the internal loans must be borne by existing
users of the system. All property owners pay for use of the wastewater system based on the amount and strength of
wastewater discharge& The current service charge rate is $16.58 per month ($199.00 per year) per sewage unit (a sewage
unit is equal to the average discharge from a single-family home). In order to adequately plan and budget for the
District's annual financial obligations, the service charge rate will need to increase over the next three years. The
recommended increase is $1.33 per month ($16.00 per year) per sewage unit each year for three years. As shown in the
table below, even with the proposed rate increases, the service charge rate in the District will still be considerably less
than what other similar wastevvater agencies are currently charging. It should be noted that, in an effort to smooth rate
increases in the near term to adjust to the full cost of service, the District has borrowed internally from restricted funds
that were collected from new users of the sewerage system to pay for future expansions, with additional borrowing
projected for next fiscal year. While this internal borrowing will allow the District meet budgetary expenditures in the
near term, the borrowed funds will ultimately have to be paid back.

Service Charge Rate Comparison
(For comparable communities)

Community Service Charge
$ per month $ per year

Santa Clarita Valleya 20.58 247.00
Venturab 25.00 300.00
Dist. 14 (Lancaster)a 30.00 360.00
Dist. 20 (Palmdale)d 31.75 381.00
Glendaleb 33.70 404.40
City of Los Angelesb 35.24 422.83
Ojaib 52.07 624.84
Santa Pau I ab 77.21 926.52
Fillmoreb 82.00 984.00
' Fiscal year 2013-14. District also receives $5.69 per month of ad

valorem taxes. The County Department of Public Works charges
$3.38 per month for local sewer maintenance.

Fiscal year 2010-11.

Fiscal year 2010-11. District also receives $1.80 per month of ad
valorem taxes. The City of Lancaster charges $6.50 per month for
local sewer maintenance.
Fiscal year 2010-11. District also receives $2.14 per month of ad
valorem taxes. The City of Palmdale charges $8.64 per month for
local sewer maintenance.

You are currently paying $16.58 per month ($199.00 per year) for
the wastewater you discharge from your property. If the proposed
rate increase is approved, your charges in fiscal years 2011-12,
2012-13 and 2013-14 will be $17.92 per month ($215.00 per
year), $19.25 per month ($231.00 per year), and $20.58 per
month ($247.00 per year) respectively,

The District's Board of Directors (the mayor of Santa Clarita, a
second member of the Santa Clarita City Council, and the
chairperson of the County Board of Supervisors) will hold a
public hearing on April 14, 2011, to consider public input on the
proposed sewer service charge rates. The hearing will be held at
6:00 p.m. in the Santa Clarita City Council Chambers, 23920
Valencia Boulevard, Santa Clarita. Written comments may also
be submitted through the mail to the District at P.O. Box 4000,
Whittier, CA 90607-4000 and must be received prior to the
hearing. You may also call Districts staff at (888) 808-1118 or
(562) 908-4871 with questions and comments.

Additionally, in order to provide you with more information and
to answer questions you may have, information meetings will be
held in the Santa Clarita City Hall on March 23 (7 pm), March 29
(1 pm and 7 pm), and April 4 (7 pm). Presentations will also be
made at the Castaic Area Town Council Meeting (March 16) and
the West Ranch Town Council meeting (April 6). Lastly, walking
tours of the Valencia WRP will be held on March 19 (9 am and
11 am). Please see the reverse side of this notice for more details
on signing up for the tour.

Si usted desea recibir este aviso y mas informacion en espaflol, por favor Ilame a los Distritos Sanitarios al telefono
(888) 808-1118 o al (562) 908-4871. Tambien nos puede visitar en nuestra pagina en el Internet www.lacsd.org.
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COUNTY SANITATION DISTRICTS OF
LOS ANGELES COUNTY
P.O. BOX 4000
WHITTIER, CA 90607-4000

Proposition 218
Notice Regarding
Proposed Sewer
Service Charges

SMITH, JOHN AND MARY
12345 DEARBORN ST
NORTH HILLS, CA 91343

We know you probably have questions and we've tried to answer some general ones below. But if you have other questions or want
more information, you can call us toll free at (888) 808-1118 or (562) 908-4871 between 7:30 am and 4:00 pm Monday through
Friday, contact us by e-mail at RATES@1acsd.org, or write to us at P.O. Box 4000, Whittier, CA 90607-4000. Please include your
name, address, telephone number, and Assessor's Parcel Number (shown on the reverse side) with any correspondence to help us
promptly respond.

QUESTIONS & ANSWERS

Will any portion of the proposed rate increase be used for chlorides removal and/or Ventura County facilities?

No None of this increase will fund development of facilities to control chlorides in the Santa Clara River, nor facilities to improve
groundwater in Ventura County. No rate increases to support chloride-related facilities will be proposed until an acceptable plan is
developed.

How can I obtain more information?

In addition to directly contacting us, you can visit our Internet web site (www.lacsd.org), which contains general information about the
Sanitation Districts, specific information about the service charge program, and information about the issues impacting the Santa
Clarita Valley Sanitation District's revenue programs. Also information meetings will be held on March 23, 2011 (7 pm), March 29
(1 and 7 pm), and April 4 (7 pm) in the Santa Clarita City Hall. Information will also be presented at the Castaic Area Town Council
meeting on March 16 and at the West Ranch Town Council meeting on April 6. In addition, walking tours of the Valencia Water
Reclamation Plant (VWRP) will be given on March 19 at 9 am and 11 am. Due to safety considerations each tour will be limited to
30 people, so you must make a reservation prior to attending. Please RSVP for a tour by phone at (562) 908-4288 extension 2300 or
by e-mail at nmadigan@lacsd.org. If more people than can be accommodated sign up, additional tours will be scheduled. Tours will
start at the VWRP at 28185 The Old Road, Valencia, CA 91355. For non-tour related questions, please call (888) 808-1118 or
(562) 908-4871.

What is a service charge? How is it calculated?

The cost of operating, maintaining, and upgrading the sewerage system is distributed proportionately among all users' of the system
based on their wastewater discharge. The resulting charge, after taking all other sources of revenue into consideration, is called the
service' charge. Although the service charge is a fee for services rendered and not a tax, it is collected annually on the property tax bill
as the simplest and most cost effective means of collection. The wastewater discharge for a given parcel is estimated based on the
type and size of the structures located on the parcel. For residential properties, use is based on the number of dwelling units (e.g.,
single-family home, apartments, etc.). For commercial parcels, use is primarily based on square footage although other measures may
be used in limited cases (e.g., rooms in hotels). Information on the type and size of your property is obtained from the County
Assessor's Office, and the service charge is calculated based on established rates for that type of property.

I use a septic system. Do I need to pay this charge?

No. Parcels that use a septic system are exempt from the District's service charges. If you are on a septic system and you received this
notice, please send the District a completed Claim for Service Charge Refund and proof that your property is on a septic system to the
District at P.O. Box 4000, Whittier, CA 90607-4000. The claim form is available on our web site (www.lacsd.org) or you can call us
and we'll mail you a copy. Once we receive your completed form, we'll do the rest to make sure you don't get charged in the future
and to refund any charges you've paid in the past.

My water use is low. Can my service charge be reduced?

Single-family homes that have a substantially lower water consumption rate than an average single-family home may be eligible for a
reduced charge. If your water usage is less than or equal to 123 hcf (hundred cubic feet) per year (252 gallons per day), you may
qualify. If you believe you qualify, please send a completed Claim Form, Water Consumption Form for Rebate, and copies of your
water bills showing your water consumption in the last completed fiscal year (July 1st through June 30th period) to the address above.
We will review and notify you of your qualification. Once you qualify, the reduced rate will stay in effect until you sell your property.
You may download these forms from the Districts' Internet web site (www.lacsd.org) or you may contact the District and we will mail
you a copy.

Do existing users of the system subsidize new users?

No. New users, as well as users who significantly increase their use of the system, pay a one time fee called the connection fee.
These monies are used to pay for the expansion of facilities needed to treat the new wastewater. Once they are connected to the
sewerage system, the new users will begin to pay the annual service charge.

What have you done to control the costs that impact the service charge?

The District continues to strive for cost-efficient operation and maintenance of the sewerage system. Through a joint agreement with
the other sanitation districts in Los Angeles County that provides a single administrative and management staff, the District only pays
a fraction of the administrative costs it would otherwise encounter with a staff dedicated exclusively to the District affairs. When cash
flow projections indicate a financial need for large project development and funding, the District will continue to pursue low-interest
loans from the State and/or sell bonds in order to spread the project cost over a greater number of years.

LAcerca de que es este aviso?

El Distrito Sanitario Santa Clarita Valley del Condado de Los Angeles propone aumentar la tasa de Cargo al Servicio de alcantarillado
y tratamiento de aguas residuales. Este aviso discute las razones y la cantidad del aumento propuesto. Adernas, se le notifica que se
conduciran Audiencias Publica el 14 de Abril del 2011 a la 6:00 pm en la Camara de Consejo de la Ciudad de Santa Clarita, quese
encuentra localizada en la siguiente direccion 23920 Valencia Boulevard, pars considerar los aumentos que se proponen. Si usted
recibi6 este aviso, los aumentos propuestos de Cargo de Servicio son aplicables a su propiedad. I Favor de notar que ESTO NO ES
UN COBROI jNo mande dinerol
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SANTA CLARITA VALLEY SANITATION DISTRICT
PROPOSED SEWER SERVICE CHARGE RATE INCREASE

Frequently Asked Questions.

What is a Sanitation District?

What services does the Sanitation District provide?
What is a service charge? How is it calculated?
My water use is low. Can my service charge be reduced?
I use a septic system. Do I need to pay a service charge?
Do existing users of the system subsidize new users?
What have you done to control the costs that impact the service charge?
What is the Proposition 218 process?
What will the proposed Service Charge Increase pay for?
Is outside funding available to reduce the cost to the community?
How can we protest the proposed rate increase?
What is the cost to businesses?
Are any public agencies exempt from the connections fees and service charge?
Why do we need to remove chloride from the Santa Clara River?
Who is the Los Angeles Regional Water Quality Control Board?
How can the Los Angeles Regional Water Quality Control Board require us to remove chloride?
What is the State standard for chloride for the Santa Clara River?
What is the scientific basis for the chloride Standard?
Where can I get more information on the studies supporting the chloride Standard?
What are the sources of chloride in the treatment plant discharges?
What are the chloride levels in the imported water?
What are other communities along the Santa Clara. River doing?
What is the Alternative Compliance Plan?

Didn't removing Automatic Water Softeners through Measure S solve the problem?
Won't the new Delta water conveyance project solve the problem?
Can we try to recycle more of the water?
Why can't we clean the source water before it goes to residents?
When can the Los Angeles Regional Water Quality Control Board impose fines?

What is a Sanitation District?

A Sanitation District is a special district charged with the responsibility of collecting, treating, and
disposing of wastewater (sewage) and industrial waste. It is a public agency, separate from county
or city government, established under the State Health and Safety Code to provide sewerage
service to a specific geographic area.

What services does the Sanitation District provide?

The sewage generated on your property is collected in local sewers. These local collector sewers
then discharge the sewage into trunk sewers owned by the Sanitation District, which in turn convey
it to wastewater treatment facilities. At the wastewater treatment facilities, owned and operated by
the Sanitation District, the sewage is treated to a level by which the water can be discharged to
receiving waters, i.e. the Santa Clara River.
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SANTA CLARITA VALLEY SANITATION DISTRICT
PROPOSED SEWER SERVICE CHARGE RATE INCREASE

What is a service charge? How is it calculated?

The cost of operating, maintaining, and upgrading the sewerage system is distributed

proportionately among all users of the system based on their wastewater discharge. The resulting

charge, after taking all other sources of revenue into consideration, is called the service charge.

Although the service charge is a fee for services rendered and not a tax, it is collected annually on

the property tax bill as the simplest and most cost effective means of collection. The wastewater

discharge for a given parcel is estimated based on the type and size of the structures located on

the parcel. For residential properties, use is based on the number of dwelling units (e.g., single-

family home, apartments, etc.). For commercial parcels, use is primarily based on square footage

although other measures may be used in limited cases (e.g., rooms in hotels). Information on the

type and size of your property is obtained from the County Assessor's Office, and the service

charge is calculated based on established rates for that type of property.

My water use is low. Can my service charge be reduced?

The District offers a rebate program on the sewer service charge for parcels that have low water

usage. Details of this program, including claim forms, are available by clicking here.

I use a septic system. Do I need to pay a service charge?

No. Parcels that use a septic system are exempt from the District's service charges. If you are on

a septic system and you received this notice, please send the District a completed Claim for

Service Charge Refund and proof that your property is on septic system. Once we receive your

completed form, we'll do the rest to make sure you don't get charged in the future and to refund

any charges you've paid in the past.

Do existing users of the system subsidize new users?

No. New users, as well as users who significantly increase their use of the system, pay a one time

fee called the connection fee. These monies are used to pay for the expansion of facilities needed

to treat the new wastewater. Once they are connected to the sewerage system, the new users will

begin to pay the annual service charge.

What have you done to control the costs that impact the service charge?

The District continues to strive for cost-efficient operation and maintenance of the sewerage

system. Through a joint agreement with the other sanitation districts in Los Angeles County that

provides a single administrative and management staff, the District only pays a fraction of the

administrative costs it would otherwise encounter with a staff dedicated exclusively to the District

affairs. When cash flow projections indicate a financial need for large project development and

funding, the District will continue to pursue low-interest loans from the State and/or sell bonds in

order to spread the project cost over a greater number of years. The Sanitation District also has

aggressively pursued outside sources of federal and state funding for such projects to minimize the

financial impact to ratepayers.
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SANTA CLARITA VALLEY SANITATION DISTRICT
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What is the Proposition 218 process?

Implementation of rates under Prop. 218 is a multi-step process involving individual noticing, apublic hearing, and then introduction and adoption of the implementing ordinances. See questionM-4 of the document
Response_to Questions Raised at the May 25, 2010 Cityof-Santa ClaritaCouncil Meeting for detailed information on the process.

What will the proposed Service Charge Increase pay for?

Approximately half of the proposed increase is for the continued operation of the existing treatmentfacilities. The other half is for planning and design efforts related to the facilities that are needed tocomply with state-mandated chloride limits.

Is outside funding available to reduce the cost to the community?
In response the Sanitation District Board's direction in 2009 and in order to minimize the impact ofimplementing the Alternative Compliance Plan to the ratepayers, the Sanitation District hasaggressively pursued outside sources of federal and state funding. Over the long-term, theSanitation District estimates that up to $10,000,000 in state and federal funds would be availablefor implementation of the Alternative Compliance Plan by 2020. See question W-11 of thedocument Response to Questions Raised at the May 25, 2010 City of Santa Clarita CouncilMeeting for more detailed information on the status of the Sanitation District's efforts to procurestate and federal funding.

How can we protest the proposed rate increase?

In accordance with Proposition 218, residents can submit written protests to the proposed servicecharge rate increase. Information is provided on the Prop. 218 notice that has been sent to everyproperty owner within the Sanitation District service area. Under the provisions of Prop. 218, theSanitation District Board of Directors can take no action on the proposed rates if written protestsare submitted by more than 50% of the owners of the impacted parcels.

If sufficient protests are not submitted, then the Sanitation District Board of Directors, at a publichearing, will consider the proposal along with all of the public input.

What is the cost to businesses?

All users within the Sanitation District's service area pay a proportional share of the cost fortreatment of the wastewater based on the quantity and quality of their contribution relative to asingle family home. New businesses connecting to the sewer system are required to pay aconnection fee based on the type and size (square footage) of the business. For a new 1,000square foot restaurant, the current connection fee would be $26,182 and the service charge wouldbe $1,763 per year, under the new proposed rates, the connection fee would be $37,895 and theservice charge would be $2,623 per year in FY 13-14, at the end of the proposed four-year rateincrease period.
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Are any public agencies exempt from the connections fees and service charge?

Local government owned parcels that are located within the District, used solely for governmental

as opposed to proprietary functions, and not subject to wastewater treatment surcharges pursuant

to the wastewater ordinance are exempt from paying service charges and connection fees. Public

schools, governmental administration buildings (e.g. City Hall), local parks and community centers

are typically considered to be local government parcels and are exempt.

Government owned parcels that are used for a proprietary interest (i.e. rental properties or

redeveloped commercial lots) or for the benefit of a specific group or single class of people, are not

exempt. Hospitals even publicly operated - are not exempt. Hospitals pay for sewer service

through the District's surcharge program based on number of beds and/or size of facility.

Why do we need to remove chloride from the Santa Clara River?

In 1978, the Los Angeles Regional Water Quality Control Board (RWQCB) established a 100

milligram per liter (mg/L) standard for chloride for the Santa Clara River to protect the agricultural

supply use and to reflect the, background water quality conditions at that time. Subsequently, in

1989, discharge permits were adopted for the Saugus and Valencia Water Reclamation Plants

that included discharge limits for chloride at 100 mg/L, which were unattainable with the existing

treatment system. In 2002, because the Santa Clara River was not attaining water quality

standards, the RWQCB, as required by the Clean Water Act , adopted a Total Maximum Daily

Load prescribing a compliance schedule for the Saugus and Valencia Water Reclamation Plants

to achieve a 100 mg/L discharge limit.

Who is the Los Angeles Regional Water Quality Control Board?

The Los Angeles Regional Water Quality Control Board (RWQCB), one of nine RWQCB's within

the state, implements the requirements of the Clean Water Act and state law for our local waters.

They do this through issuing discharge permits and implementing Total Maximum Daily Loads for

impaired water bodies. Additional information on the RWQCB is available online at

http://www.waterboards.ca.qovIlosangeles.

How can the Los Angeles Regional Water Quality Control Board require us to remove chloride?

The Santa Clara River was listed as impaired forchloride, so the Los Angeles Regional Water

Quality Control Board, in 2002, adopted a Total Maximum Daily Load prescribing a compliance

schedule to achieve 100 mg/L in the river and treatment plant discharges. For more details, see

response to question W-1 of the document Response to Questions Raised at the May 25, 2010

City of Santa Clarita Council Meeting.

What is the State standard for chloride for the Santa Clara River?

The original water quality objective (standard) for chloride in the Santa Clara River is 100

milligrams per liter (mg/L). In December 2008, the Los Angeles Regional Water Quality Control

Board (RWQCB) was willing to conditionally revise the chloride limits, contingent upon the

Alternative Compliance Plan project being undertaken. The conditional revised standards are 150

mg/L at the treatment plantdischarges and 117 mg/L at the Los Angeles / Ventura County line.
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The RWQCB also granted conditional drought relief in the form of a more relaxed standard of130 mg/L at the Los Angeles / Ventura County line during periods of critically dry weather. Theserelaxed limits would provide regulatory relief to reduce the cost of compliance from over $500million (for large scale advanced treatment to meet original standards) to1250_million-(for the--Alternative Compliance Plan facilities to meet relaxed standards).

The Sanitation District is seeking additional relief to raise the 130 mg/L river limit during drought to150 mg/L, which would further reduce the cost of complying with the State standards to $209million.

What is the scientific basis for the chloride Standard?

The Agricultural Chloride.Threshold Study identified a conservative protective range of 100 117milligrams per liter (mg/L) of chloride. This protective range was affirmed by an independent
Technical Advisor Panel comprised experts in the field, indicating the 117 mg /.L number came froma study characterized as the "most rigorous effort in developing irrigation water guidelines incrops." These experts also found that water quality that does not impact avocados is not likely toimpact strawberry or nursery crops.

Where can I get more information on the studies supporting the chloride Standard?
Additional information on the chloride Total Maximum Daily Load and reports from the specialstudies conducted as part of the chloride Total Maximum Daily Load are available on the projectwebsite, www.santaclarariver.orq.

What are the sources of chloride in the treatment plant discharges?
The water supply that comes from local groundwater and imported water stored in Castaic Lakehas chloride levels currently near 80 milligrams per liter (mg/L). Residents who consume this waterfor indoor uses (toilets, showers, dishwashing, cooking, washing clothes, remaining automaticwater softeners, etc.) and discharge to the sewer add about 28 mg/L of chloride, or 22% of the totalchloride in treatment plant discharges. Commercial and Industrial sectors who consume this waterand then discharge to the sewer add 10 mg/l ofchloride. When wastewater is treated, it must beadequately disinfected with chlorine before discharge to the river, which adds another 12 mg/L tothe treatment plant discharges.

Sector
Chloride Contribution % ContributionWater Supply

80 mg/L 61%(groundwater and imported surface water)
Residential

28 mg/L 22%Treatment Plant (Disinfection)
12 mg/L 9%Commercial & Industrial
10 mq/L 8%Total

130 mg/L 100%

In total the municipal use of water (i.e., the residential,
commercial, industrial, and treatment plantdisinfection contribution) adds 50 mg/L of chloride to the chloride already in the water supply. On aper sewage unit (equal to the discharge from a single family home) basis, Residential and
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Commercial and Industrial users contribute approximately the same amount of chloride to

wastewater. All users within the Sanitation Districts service area pay a proportional share of the

cost for treatment of the wastewater based on the quantity and quality of their contribution relative

to a single family home.

What are the chloride levels in the imported water?

Chloride levels in water coming from the State Water Project vary depending on hydrological

conditions in Northern California and have historically fluctuated from 50 milligrams per liter (mgiL)

to over 100 mg/L, and during extreme drought have gone over 140 mg/L. Castaic Lake Water

Agency provides treatment of the state water, adding a small amount of chloride (about 2-3 mg/L),

before it is delivered to local water purveyors (users).

While chloride levels in the imported water brought into the Santa Clarita Valley do contribute to the

salinity problems, imported water would actually meet the chloride standards for discharge to the

river except in periods of severe drought. Approximately 40% of the chloride in treatment plant

discharges is added by the Santa Clarita Valley community through municipal uses. The

ratepayers of the Santa Clarita Valley have taken great steps to reduce their chloride burden by

removing automatic water softeners. Further reductions through source control are likely not

practical and therefore additional treatment to remove the chloride added by municipal uses is

necessary. Under federal law, the Santa Clarita Valley ratepayers must pay to reduce a portion of

the chloride in treatment plant discharges originating from their use of the water.

What are other communities along the Santa Clara River doing?

See question W-5 of the document Response to Questions Raised at the May 25, 2010 City of

Santa Clarita Council Meeting.

What is the Alternative Compliance Plan?

The Alternative Compliance Plan is a greener, watershed-based alternative approach to reduce

chloride levels in the. Santa Clara River and underlying groundwater basins, as compared to large

scale advanced treatment facilities needed to comply with the original standard. The major

elements of the Alternative Compliance Plan include: (1) self-regenerating water softener

removals, (2) a small-scale advanced treatment plant to remove salt at the Valencia Water

Reclamation Plant, (3) regulatory relief to expand water recycling, (4) salt management facilities to

mitigate and protect groundwater resources from salt build-up, and (5) consideration of other

facility upgrades or mitigation measures, as necessary, to reduce chloride levels in the river; For

additional information, see the document Background Information on Need for Service Charge

Rate Increase and qu6stion S-9 of the document Response to Questions Raised at the

May 25, 2010 City of Santa Clarita Council Meeting.

Didn't removing Automatic Water Softeners through Measure S solve the problem?

The impact of self-regenerating water softeners was evaluated and it was determined that

approximately one third of the overall chloride loading in the treated wastewater could be

eliminated through the removal of these units, reducing rate increases tied to wastewater
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treatment. Santa Clarita Valley residents who have removed their Automatic Water Softeners andpassed Measure S (the 2008 ballot initiative requiring the removal of all Automatic Water Softenersin the community) must be commended for their role in keeping service charge rates as low aspossible, saving over $70 million in project facility costs. Although the Automatic V_Vater_Softener-----------ban made major strides in lowering chloride levels in the treatment plant discharge, it was notsufficient to bring the plants into full compliance. Full compliance, without the need for advancedtreatment, would have required significantly higher chloride limits during drought conditions, whichthe Sanitation District fought so hard to get, but that the Los Angeles Regional Water QualityControl Board was not willing to grant.

Won't the new Delta water conveyance project solve the problem?

With respect to fixing the State Water Project's delta conveyance facilities, the Sanitation Districthas no jurisdiction over the State Water Project. There is no guarantee as to the timing of the long-proposed peripheral canal to allow the Sanitation District to comply with the chloride dischargelimits and the chloride Total Maximum Daily Load schedule of 2015. Unless there is a guaranteethat the long-awaited fix to the State Water Project would be built in a similar timeframe and wouldresult in compliance, it is difficult to see how the Los Angeles Regional Water Quality Control Board(RWQCB) would accept it as a compliance alternative. As such, the mere prospect that it may bebuilt does not preclude the need for the Sanitation District to comply with the RWQCB's
requirements by May 2015.

Can we try to recycle more of the water?

Recycling of all the treatment plant effluent produced by the Sanitation Districtwould leave the riversubstantially drier and adversely affect the environmental and social value of the river to thecommunity, and would likely not be permitted by the Los Angeles Regional Water Quality ControlBoard, State Water Resources Control Board, the California Department of Fish & Game, or theU.S. Fish & Wildlife Service due to the threatened & endangered species that may occur in theriver or in the adjacent riparian habitat.

Further, recycling 100% of the treatment plants' effluent is not a viable option because there is notenough demand for recycled water all of the time, particularly during cold and rainy winter weather,resulting in the need to still discharge significant amounts of water to river and meet the standard.In fact, Castaic Lake Water Agency's regional recycled water master plan identifies demand foronly approximately 50% of the recycled water to be produced by the Sanitation District, with thedistribution system planned to be built over the next 20 years. Currently only 2% of the availabletreatment plant discharges are recycled.

Why can't we clean the source water before it goes to residents?
Treating the water supply was thought to be a more expensive option because only a fraction ofthe imported water is used for indoor residential, industrial and commercial use which ends up inthe local sewer system, the larger portion of the potable water supply is used for outdoor irrigation,which does not reach to the sewer system. See response to Speaker 11 of the documentResponse to Questions from June 2, 2010 Board Hearing.
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When can the Los Angeles Regional Water Quality Control Board impose fines?

The Los Angeles Regional Water Quality Control Board is authorized to take enforcement action

against the Sanitation District if and when the Sanitation District is in violation of its permit

requirements. The current compliance schedule requires completion of the Alternative Compliance

Plan project by 2015. The permit also requires that the District undertake interim activities,

including planning and design, commencing in November 2010.
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1955 V4brkman, Rood, W`hinier, CA 90601:1400
JkAliiiirly Address: P.0, Box 4998, Whither, CA 90607-4998
Telephone: (562) 69'9-7411,, FAX 562.) 699-5,422
hiWW,

j 17Y rATIC N DIST C
LOS ANGELES COUNTY

Mr. Samuel Unger, PE
Executive Officer
California Regional Water Quality Control Board
Los Angeles Region
320 W. 4th Street, Suite 200
Los Angeles, CA 90013

Dear Mr. Unger:

STEP!-iEN
Cher

October 14, 2010

Upper Santa Clara River Chloride TMDL Dnolernentation

The Santa Clarita Valley Sanitation District (SCVSD) is in receipt of your letter datedSeptember 29, 2010 requesting an update on SCVSD's implementation of the Upper Santa ClaraRiver Chloride TMDL, and also requesting effluent, receiving water, and groundwater chloridedata for the past 12 months.

With regard to the status of several of the specific tasks for which you requested anupdate, as you are aware, ratepayers in the SCVSD have expressed very strong concerns at manypublic meetings about the justification for, and the cost of, the chloride TMDL complianceprograms proposed by SCVSD staff. In light of the very strong public opposition and the currentdeep economic recession, the Board of Directors of the SCVSD declined to approve the largeservice charge rate increases that were proposed by District staff to implement the complianceprograms in May, 2009 and again in July, 2010, pending further analysis of an alternative, morecost-effective means of compliance.

We have made significant progress on an internal evaluation of alternative projectcomponents and will soon be ready to brief the SCVSD Board of Directors, and to beginworking with your office and stakeholders to develop a solution that will allow us to moveforward to compliance.

The current status of each specified TMDL implementation task identified in your letteris shown on Attachment 1.

DOC #1714753
Recycled Paper
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Mr. Samuel Unger, PE -2:-
October 14, 2010

The requested effluent, receiving water and groundwater chloride data for the past

12 months, with an accompanying analysis, are enclosed as Attachment 2.

I hope this satisfactorily addresses your request for an update on Upper Santa Clarita

River Chloride TMDL implementation status. Please contact me directly or have staff contact

Phil Friess at 562-908-4288, extension 2501 or at nfriess@lacsd.org if you have any questions.

Very truly yours,

Stephen R. R. Maguin

SRM:PLF:tdm
Attachments

cc: SCVSD Directors
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ATTACHMENT 1

Upper Santa Clara River Chloride TMDL Compliance Schedule Task Status

Description Task Number
Chloride, TDS and Sulfate 11
Trend Monitoring Plan

Preliminary planning and
feasibility analysis

15.a) (3)

Project Notice of Preparation/
Notice of Intent 15.a) (4)

Draft Facilities Plan and 15.a) (5)
Programmatic Environmental
Impact Report

Public review and comment period 15.a) (6)
For Draft Environmental Impact
Report

Final Facilities Plan and Programmatic 15.a. (7)
Environmental Impact Report

Public review and certification of 15.a) (8)
Final Environmental Impact Report

Notice of Determination and Record
of Decision

15.a) (9)

Status
Completed and hand delivered
to the Board offices on May 4,
2009 (see attached transmittal
letter)

Submitted to Regional Board in
annual. Status Report of Activities
dated May 6, 2010. Planning for
new TMDI_, compliance proposal
now underway.

Specified tasks are on hold
pending identification of a more
cost-effective project.

Schedule of Planning Tasks and Subtasks 15.b) To be updated in next semi-
annual progress report
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COUNTY SANITATION DISTRICTS
OF LOS ANGELES COUNTY

1955 Workman Mil Road, Whittier, CA 90601-1400
Mailing Address: P.O. Box 4998, Whittier, CA 90607-4998

Telephone: (562) 699-7411, FAX: (562) 699-5422

www.lacsd.org

STEPHEN R. MAGUIN

Chief Engineer and General Manager

May 4, 2009
File NO.

ca.7

c-;
7:12

$:72

rn
Ms. Tracy Egoscue, Executive Officer
California Regional WaterQuality Control Board 7.; rr1

Los Angeles Region
320 West 4th Street, Suite 200 :c CI1

Los Angeles, CA 90013 .

(7.$

Dear Ms. Egoscue:

Submittal of Upper Santa Clara River Chloride TMDL Task 11 Report

The Santa Clarita Valley Sanitation District of Los Angeles County (Sanitation District) submits

the enclosed report, Upper Santa Clara River Chloride TMDL Task 11 Report: Surface Water/

Groundwater Monitoring Plan - Santa Clara River Reaches 4b, 5, and 6,- in compliance with

requirements of the Upper Santa Clara River Chloride TMDL. Resolution R4-2008-012, adopted on

December 11, 2008, requires the Sanitation District to submit a monitoring plan to conduct chloride,

TDS, and sulfate trend monitoring to the California Regional Water Quality Control Board, Los Angeles

Region (Regional Board) by May 04, 2009.

If you have any questions or need further information, please feel free to contact the undersigned

at the above listed telephone number, extension 2502,

Very truly yours,

Stephen R. Maguin

Ray Tremblay
Assistant Department Head
Technical Services

RT:FG:nm
Enclosure

cc: Samuel Unger, LARWQCB
Jenny Newman, LARWQCB

DOCil 1258708
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 2010

The Regional Water. Quality Control Board Los Angeles Region has requested a compilationand analysis of the past 12 months of chloride in effluent, receiving water, and groundwater data.

Effluent Chloride

The Sanitation District reports monthly chloride levels for the Saugus and Valencia Water
Reclamation Plant (WRP) final effluent. A significant portion of the chloride in the WRP finaleffluent is attributable to chloride levels in the local water supply, which is approximately 55%imported State Water Project (SWP) water and 45% local groundwater. Chloride data for theSWP water is provided by Castaic Lake Water Agency and chloride data for local groundwater isprovided by Valencia Water Company, Newhall County Water District, and Santa Clarita WaterDivision. The Sanitation District estimates a combined chloride level for the blended local watersupply based on this information. The following Table 1 and Figure 1 present the WRP final
effluent chloride and estimated local water supply chloride levels for the years 2009 and 2010.

Table 1
SCV Water Supply and WRP Chloride levels 2009-2010

Date Estimated Water.
Supply Chloride

(mg!L)

Valencia WRP
FE CI

(mgIL)

Saugus.WRP
FE CI
(mgIL)

Jan-09 79 143 145
Feb-09 79 151 147
Mar-09 80 134 145
Apr-09 77 144 147
May-09 78 138 144
Jun-09 77 137 140
Jul-09 76 139 141

Aug-09 76 138 138
Sep-09 76 131 131
Oct-09 77 130 131
Nov-09 78 129 128
Dec-09 78 132 132
Jan-10 80 129 132
Feb-10 79 130 141
Mar-10 79 126 129
Apr-10 78 127 131
May-10 77 125 121
Jun-10 77 123 124
Jul-10 76 130 130
Aug-10 76 133 123
Sep-10 74 135 127

Chloride levels in the Saugus and Valencia WRP final effluent have decreased from an averageof 139 mg/L at the Saugus WRP and 137 at the Valencia WRP mg/L in 2009 down to an averageof 129 mg/L at both the Saugus and Valencia WRPs in 2010. During the same period, theestimated water supply chloride remained relatively constant, from an annual average of 78 mg/Lin 2009 to an average of 77 mg/L in 2010. Therefore, the Sanitation District believes the mainreason for this decrease in final effluent chloride form 2009 to 2010 is the removal of AutomaticWater Softeners from the community pursuant to the 2008 Santa Clarita Valley Chloride

DOC # 1706257
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 - 2010

E.

Reduction Ordinance, which was approved by voters in the Santa Clarita Valley in 2008 and

became effective January 1, 2009.

Figure 1

Saugus and Valencia WRP Effluent and SCV Water Supply Chloride
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Receiving Water Chloride

Historically, surface water monitoring was conducted at the USGS Station 11108500 Santa Clara

River at L.A.-Ventura Co. Line (Blue Cut) until approximately 2003 when the gaging station

was discontinued and relocated to the Las Brisas Bridge gaging station. Since approximately

2003, UWCD established a new monitoring station and conducts monthly surface water

monitoring in the Santa Clara River at Newhall Crossing. The SCVSD has also conducted

monthly monitoring at its receiving water monitoring station RF, located approximately 1/4 mile

downstream of Blue Cut (Figure 2).

Chloride levels in the Santa Clara River near the Los Angeles/Ventura County line since 2009,

represented by the average of data from the Newhall Crossing and RF monitoring stations, are

presented in Table 2 and Figure 3. As shown, chloride levels in surface water near the Los

Angeles - Ventura County line vary seasonally, with higher chloride levels during the summer

periods. Lower chloride levels observed during winter months coincide with increased rainfall

and reduced evapotranspiration during the period and releases from Castaic Reservoir according

to United Water Conservation District.
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 2010

Figure 2
Santa Clara River Receiving Water Monitoring Locations Ventura County
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Table 2
SCR Receiving Water Chloride near LANentura County Line

Date 2009Santa Clara River
near LANentura County

Line (mgIL)

Jan-09 121

Feb-09 109

Mar-09 106

Apr-09 114

May-09 125

Jun-09 129

Jul-09 130

Aug-09 127

Sep-09 126

Oct-09 129

Nov-09 121

Dec-09 106

Date 2010 Santa Clara River
near LANentura County

Line (mgIL)

Jan-10 90

Feb-10 108

Mar-10 89

Apr-10 91

May-10 105
Jun-10 121

Jul-10 126

Aug-10 127
Sep-10 130
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 2010
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There are a limited number of groundwater supply wells, used primarily for agricultural supply,

located in the eastern portion of the Piru Subbasin along Reach 4B of the SCR. These wells

extract groundwater from the San Pedro Formation and from the younger river alluvium of the

eastern portion of the Piru Subbasin (Figure 4). Groundwater quality data is currently collected

on a semi-annual basis by the UWCD under agreement with the well owner and shown on Table

3 and Figure 5. Although data was requested for only the previous 12 months, data over a longer

period of time is provided due to the limited monitoring data available from UWCD. As shown

in the figure, chloride levels vary between wells, with some wells decreasing slightly over the

last 4-5 years (V-0036), while others are increasing over a similar period (V-0012). It should be

noted that WRP discharge levels over that period have decreased from approximately 195 mg/L

in 2004 to 129 mg/L in 2010.

The Sanitation District has proposed quarterly groundwater monitoring in the East Piru Basin in

the Upper Santa Clara River Chloride TMDL Task 11 Report: Surface Water/Groundwater

Sampling and Monitoring Plan, submitted to the Regional Board. The Sanitation District will
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 2010

implement the plan and begin working on the necessary access agreements with the well owners
upon approval of the plan by the Regional Board.

Figure 4
East Piru Groundwater Monitoring Locations
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ATTACHMENT 2
Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 2010
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Figure 5
East Piru Groundwater Chloride Data
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Table 3
East Piru Groundwater Chloride Data

Year Average Annual Chloride Levels

V-0012 V-0013 V-0031 V-0036 All Wells

1992 110 110

1993 137 137

1994 120 120

1998 100 96 98

1999 108 103 106

2000 119 119

2001 126 119 124

2002 136 136

2003 143 143

2004 140 146 153 146

2005 148 147 147

2006 142 128 138

2007 117 130 121

2008 143 121 131 134

2009 148 131 144

2010 160 126 143
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COUNTY SANITATION DISTRICTS
OF LOS ANGELES COUNTY

1955 Workman Mill Road, Whiffler, CA 9060 1 -1 400
Mailing Address: RO. Box 4998, Whither, CA 90607-4998
Telephone: (562) 699-741 1, FAX: (562) 699-5422
www.lacsd.org

November 4, 2010

Mr. Samuel Unger, Executive Officer
California Regional Water Quality Control Board
Los Angeles Region

320 West 4th Street, Suite 200
Los Angeles, CA 90013

Dear Mr. Unger:

STEPHEN R. MAGUIN

Chief Engineer and General Manager

Upper Santa Clara River Chloride TMDL Resolution No. R4-2008-012
Task 15 Semi-annual Status Report of Planning Activities, November 2010

The Santa Clarita Valley Sanitation District of Los Angeles County (Sanitation District) submits
this report and the attached schedule pursuant to the reporting requirements of Task 15 of the Upper Santa
Clara River Chloride Total Maximum Daily Load (TMDL), Board Resolution No R4-2008-012, adopted
by the California Regional Water Quality Control Board, Los Angeles Region on December 11, 2008.

Task 15 of the TMDL Implementation Plan requires the Sanitation District to submit a report of
planning activities and a schedule of related tasks to the Regional Board by May 4, 2010 and semi-
annually thereafter until completion of the Final Facilities Plan and its Environmental Impact Report
(EIR). This report satisfies the requirements ofTask 15 for the November 4, 2010 semi-annual report.

With regard to the status of the specific tasks in the TMDL, the Sanitation District's ratepayershave expressed very strong concerns at many public meetings about the justification for, and the cost of,the chloride TMDL compliance programs proposed by the Sanitation District's staff. In light of the very
strong public opposition and the current deep economic recession, the Board of Directors of the SanitationDistrict declined to approve the large service charge rate increases that were proposed by staff toimplement the compliance programs in May 2009 and again in July 2010, pending further analysis of analternative, more cost-effective means of compliance.

The Sanitation District recently conducted an initial briefing of potential alternative project
components with the Regional Board and will continue with additional meetings and briefings with
stakeholders, the Regional Board, and the Sanitation District's Board of Directors to develop a solutionthat will allow us to move forward to compliance. The Sanitation District is open to direction from the
Regional Board as to the structure and schedule for this continuing process. The Sanitation District
believes the circumstances described above provide justification to utilize the reopener clause underTask 16 of the current TMDL implementation plan for the Regional Board to establish a revised TMDL
implementation schedule.

41 Recycled Paper
DOC# 1726059
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Mr. Samuel Unger, Executive Officer -2- November 4, 2010

The current status of each of the reporting requirements is addressed individually below.

Schedule (Task 15b)

The original project schedule is shown in Attachment 1 and contains the major facilities planning

and CEQA tasks and milestones. As indicated in the Task 15 Semi-annual Status Report,

submitted to the Regional Board in May 2010, release of the NOP and subsequent EIR activities

have been postponed as a result of the Sanitation District Board's direction to evaluate an

alternative, more cost-effective means of compliance.

A revised planning schedule will be prepared upon reaching agreement on an alternate solution to

the TMDL with the Regional Board and stakeholders and approval from the Sanitation District's

Board of Directors.

Task 15a (i) - Lead State/ Federal Agency

The Sanitation District will serve as the state lead agency for CEQA purposes. To date, a federal

nexus to trigger an environmental analysis under the National Environmental Policy Act (NEPA)

has not been identified and is not expected. Thus, there is no need for a federal lead agency.

Task 15a (ii) - Procurement of Facilities Plan and EIR Consultants

On August 19, 2008, the Sanitation District released a Request for Proposals for "Services

Relating to the Preparation of a Facilities Plan for the Santa Clarita Valley." The Sanitation

District received two proposals on September 22, 2008. On November 12, 2008, the Sanitation

District awarded a contract for preparation of the Santa Clarita Valley Sanitation District Chloride

TMDL Facilities Plan to a consulting team led by MWH. Notice to Proceed was given on

December 1, 2008.

In September 2008, the Sanitation District released a Request for Proposals for "Services Relating

to the Preparation of Environmental Documents for the Santa Clarita Valley Sanitation District

Facilities Plan." The Sanitation District received five proposals and interviewed two of the

consulting firms as part of the competitive selection process. On January 14, 2009, the Sanitation

District awarded a contract for preparation of the Santa Clarita Valley Chloride TMDL

Environmental Impact Report to a consulting team led by Environmental Science Associates

(ESA). Notice to Proceed was given on January 28, 2009.

Task 15a (iii) - Preliminary Planning and Feasibility Analyses

During the reporting period, Sanitation District staff proposed new sewer service charge rate

increases necessary to implement TMDL compliance programs. Due to the very strong public

opposition and the current economic recession, the Sanitation District Board declined to approve

the increases pending further analysis of alternative, more cost-effective compliance options.

Nevertheless, the Sanitation District Board did authorize staff to proceed with a program to

remove the remaining Automatic Water Softeners (AWS) in the Sanitation District's service area

The Sanitation District's AWS Rebate Program has been very successful in reducing chloride

levels coming into the Valencia and Saugus Water Reclamation Plants. As of July 2010,

approximately 7,000 AWS have been removed from the Sanitation District's service area
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Mr. Samuel Unger, Executive Officer -3- November 4, 2010

resulting in a cost-effective and significant reduction in the amount of chloride discharged fromthe treatment plants to the Santa Clara River, a decrease of approximately 50 mg/L. TheSanitation District estimates there are approximately 400-500 AWS remaining in operation in theSanitation District' sservice area. The-Sanitation District will continue-the program to remove theremaining AWS, which includes continued sampling, ongoing public outreach, rebates,household inspections and enforcement, as a cost-effective means of compliance with thechloride TMDL.

The Sanitation District continues to evaluate additional chloride TMDL compliance projectalternatives, including conversion from chlorination to ultraviolet light (UV) disinfection andrevised water supply management strategies. As previously noted, the Sanitation District staffwill next initiate meetings and briefings with stakeholders, the Regional Board, and the SanitationDistrict Board of Directors to develop agreement on a new TMDL compliance program.

Task 15a (iv) - CEQA Notice of Preparation (NOP)

As noted above, the CEQA process begins with release of a NOP. The original schedule calledfor the NOP to be released on August 3, 2009. However, release of the NOP has been postponedas a result of the Sanitation District Board's direction to evaluate alternative, more cost-effectivemeans of compliance.

Task 15a (v) - Draft Facilities Plan and EIR

As noted above, the formal CEQA effort has not begun due to the postponement of the NOP.

Task 15a (vi) - Public Review and Comment Periods

The public review and comment period will begin once the draft Facilities Plan and EIR arereleased and will run for at least 45 calendar days. As noted in the schedule discussion, a reviseddate for the release is not available at this time.

Task 15a (vii) - Final Facilities Plan and EIR

The Sanitation District will respond to comments from the public comment period and preparethe Final Facilities Plan and EIR after the public comment period closes.

Task 15a (viii) - EIR Certification

The Sanitation District will prepare CEQA findings, a mitigation monitoring and reportingprogram, and, potentially, a statement of overriding consideration after completion of the FinalFacilities Plan and EIR. The entire package will be sent to the Sanitation District Board forapproval of the Facilities Plan and its recommended project and certification of the Final EIR.

Task 15a (ix) - Notice of Determination

Upon certification of the Final EIR, the Sanitation District will file a Notice of Determination
with the County Clerk and State Clearinghouse.
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Mr. Samuel Unger, Executive Officer -4- November 4, 2010

In summary, the Sanitation District is making a good faith effort to advance the project and meet

compliance deadlines while carrying out the direction of the Sanitation District's Board to work further

with the Regional Board to reduce project costs.

If you have any questions regarding this report, please contact me at (562) 908-4288,

extension 2501 or at pfriess@lacsd.org.

PLF:lmb
En Closure

cc: Jenny Newman, LARWQCB

Very truly yours,

Stephen R. Magu in

r 4J2W
Philip L. Friess
Department Head
Technical Services
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Upper Santa Clara River Chloride TMDL
Planning Activities for SCVSD Chloride TMDL Facilities Plan & EIR - Original ScheduleID Task Mame Early Start ant/ Finish 1 Duration 2009 2010 20112nd Had 1st , 2nd Half . Half Hal 1.: tfJogEmonamangismosmoirnmoungagmorijmonn
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SCVSD CHLORIDE TAM PLANNING ACTIVITIES
Tue 619118 Wed 4/27111 702 days

Consultant Procurement
Tus 0/19108 Wed 1128/09 118 days

Pacifies Plan PPP Release
Tue 8/19/18 Tue 8/19108 0 days

Facilities Plan Proposals Submitted
Mon 9121108 Mon 9122/08 0 days

Faciftlies Pfau Award of Contract . Wed 11/12/08 Wed 11/12/08 0 days

Facilities Plan Notice to Proceed
Mon 12/1/08 Mon 12/108 0 days

CEQA RFP Release
Tue 9/30/08 Tue 9/30/08 0 days

CEOA Proposals Submitted
Wed 11/12/08 Wed 11/12108 0 days

CEOA Award of Contract
Wed 1114109 Wed 1/14109 0 days

CEOA Notice to Proceed
Wed 1/28109 Wed 1/28/09 0 days

Facilities Plan end EIR Preparation
Non 12108 Fri 12131/10 545 days

Alternatives Analysis/Develop Preliminary Recommended Plan Mon 1211/08 Wed 7/1/09 153 days

Prepare Draft Facilities Plan
Thu 7/209 Wed 6/2/10 12 mons

Prepare Notice of Preparation (NOP)
Thu 7/7139 Mon 813109 23 days

NOP Soaping Meetings
Tue 8/409 Thu 9/3109 23 days

Prepare Craft EIR
Fri 9/4409 Wed 6/2/10 194 days

Pubic Revew and Comment Period (45 calendar days) Wed 6/2/10 Sat 7/17/10 45 edays

Prepare Final Facilities Plan & EIR
Mon 7/19110 Fri 12/31/10 120 days

Faelilies Plan Approval and EiR Certification
Mon 113111 Wed 4/27111 83 days

Prepare Findings, Mitigation Monitoring and Reporting Program Mon 1/3/11 Wad 4/27/11 83 days

Approval Facilities Plan and Certify Final EIR
Wed 4/27/11 Wed 4/27/11 0 days

il

MI
.,

Project: SCVSD. CI TMDL FACILITIES PLAN & EIR
Date: Thu 5/6/10

Task Da:i:illiiliiiMiliiN Milestone . External Tasks
... 1Split Summary .....1.111.. External Milestone
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ITEM  
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PROPOSED STATEMENT OF DECISION 
Los Angeles Regional Water Quality Control Board 

Resolution No. R4-2008-012, adopted December 11, 2008,  
approved by United States Environmental Protection Agency  

April 6, 2010. 
 

Upper Santa Clara River Chloride Requirements 

10-TC-09 

 Santa Clarita Valley Sanitation District of Los Angeles County, Claimant 

Attached is the draft proposed statement of decision for this matter.  This draft proposed 
statement of decision also functions as the draft staff analysis, as required by section 1183.07 of 
the Commission’s regulations.   

EXECUTIVE SUMMARY 
Overview 
This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012, 
adopted December 11, 2008 by the Regional Water Quality Control Board for the Los Angeles 
region (Regional Board).  To assist the reader, there is a glossary of frequently used water quality 
related terms and acronyms on page 50.  The prior Basin Plan had imposed a maximum pollutant 
concentration for chloride, or total maximum daily load (TMDL) of 100 mg/L for the Santa 
Clara River and waste load allocations (WLAs) of 100 mg/L for the Santa Clarita Valley 
Sanitation District’s (District) two Water Reclamation Plants (WRPs).  The test claim Resolution 
revised that Basin Plan and TMDL to include a revised, less stringent, TMDL and WLAs, 
providing greater flexibility to claimant with regard to chloride discharges into the river.  The 
amended Plan also significantly reduced the costs to comply with the TMDL and WLAs when 
compared to the prior TMDL.  The revised TMDL calls for the implementation of an Alternative 
Water Resources Management program (AWRM), in order to meet conditional site-specific 
objectives (SSOs) for water quality in Reaches 4B, 5, and 6 of the Santa Clara River, and 
conditional WLAs of 150 mg/L for discharges to Reaches 5 and 6, and 117 mg/L for discharge to 
Reach 4B for the District’s two WRPs.  

The District alleges, however, that meeting the SSOs and WLAs will require significant 
advanced treatment and other technological upgrades, and a number of other water supply 
control measures to control chloride concentrations in the Santa Clara River, especially during 
periods of higher concentration in the water supply and groundwater (i.e., during periods of 
lower precipitation).  The District alleges that these upgrades and control measures result in costs 
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of approximately $250.7 million.  R4-2008-012 also includes a number of Implementation 
Tasks, consisting primarily of requirements to perform technical and scientific studies of the 
surface and groundwater, and evaluation of appropriate chloride thresholds, which the District 
alleges impose costs of approximately $6.6 million. 

Staff recommends the Commission deny this test claim on the following grounds: (1) several of 
the Implementation Tasks included in the TMDL are not new; (2) accelerating the 
implementation of final waste load allocations (discharge limitations) by one year is not a new 
program or higher level of service, and no increased costs are alleged; (3) the Alternative Water 
Resources Management program does not impose a new program or higher level of service, but a 
lower level of service, and reduced costs with respect to prior law; and (4) even if the Alternative 
Water Resources Management program did impose a new program or higher level of service, 
there are no costs mandated by the state, because the claimant has sufficient fee authority to 
cover the costs of any required activities.  

Because staff recommends that this test claim be denied on the grounds stated above, the 
proposed statement of decision does not make findings on whether claimant is practically 
compelled to implement the Alternative Water Resources Management activities or whether the 
Alternative Water Resources Management activities, TMDLs or WLAs are mandated by federal 
law. 

Background 

The federal Clean Water Act (CWA) states that it is the policy of Congress “to recognize, 
preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and 
eliminate pollution…”  The CWA employs two primary mechanisms for the control and 
prevention of water pollution:  identification and standard-setting for bodies of water, and 
identification and regulation of dischargers of pollutants.  Section 1313 provides for standard-
setting for both intra- and inter-state bodies of water, “such as to protect the public health or 
welfare, enhance the quality of water,” and take into consideration the waters’ “use and value for 
public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, 
industrial, and other purposes.”  Section 1313(d) provides that each state shall identify those 
waters for which the applicable water quality standards are not being met, and establish “the total 
maximum daily load [TMDL]…at a level necessary to implement the applicable water quality 
standards with seasonal variations and a margin of safety which takes into account any lack of 
knowledge concerning the relationship between effluent limitations and water quality.”  A 
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources (or 
WLAs), plus the amount of a pollutant allocated for nonpoint sources and natural background; a 
TMDL should be set for each pollutant identified by the [EPA] Administrator, and constitutes, 
essentially, a plan or objective setting the amount of a pollutant that will attain the water quality 
standard necessary for the protection of beneficial uses.1  The CWA also expressly provides that 
effluent limitations for a point source discharger may not be renewed or revised to contain 
limitations less stringent than the previous discharge permit.     

In addition to the federal requirements of the CWA, in 1968, the State Water Resources Control 
Board (SWRCB) adopted Resolution 68-16, formally entitled, “Statement of Policy With 

1 Code of Federal Regulations, title 40, section 130.2. 
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Respect to Maintaining High Quality of Waters In California,” to prevent the degradation of 
surface waters where background water quality is higher than the established level necessary to 
protect beneficial uses.  This executive order is commonly referred to as the California 
Antidegradation Policy and has been continuously in effect since 1968. 

The Santa Clara River is the largest river system in southern California that remains in a 
relatively natural state.  The River originates in the San Gabriel Mountains in Los Angeles 
County, runs through Ventura County, and flows into the Pacific Ocean between the cities of San 
Buenaventura (Ventura) and Oxnard.  Reaches 5 and 6 of the Santa Clara River are located 
upstream of the Blue Cut gauging station near the Los Angeles/Ventura County line, between the 
cities of Fillmore (in Ventura County) and Santa Clarita in Los Angeles County; Reach 4B is in 
Ventura County.     

The Regional Board first established water quality objectives for chloride in the Santa Clara 
River in 1975, and in 1978 the Board set the water quality objectives for chloride at 100 mg/L 
for both reaches.  In 1998 the Santa Clara River was first listed as an impaired water body under 
section 1313(d) of the federal Clean Water Act:  Reaches 5 and 6 of the Upper Santa Clara River 
did not meet the 100 mg/L water quality objective, and “[b]eneficial uses of the Upper Santa 
Clara River, including agricultural supply water and groundwater recharge were listed as 
impaired.”  The Valencia and Saugus Water Reclamation Plants, which are owned and operated 
by claimant, Santa Clarita Valley Sanitation District, are responsible for approximately 70 
percent of the chloride loading to the River.  The Valencia and Saugus WRPs were not designed 
to remove chloride from waste water, and in fact have been contributing to elevated chloride 
concentrations due to the use of chlorine disinfection. 

In October of 2002, the Regional Board adopted a TMDL for chloride in the Santa Clara River, 
including WLAs on the two WRPs of 100 mg/L chloride in their discharge into the River, to be 
fully implemented within two and one half years.  The District appealed the decision to the State 
Water Resources Control Board (SWRCB), which remanded the TMDL to the Regional Board in 
2003, for reconsideration of various items including: (1) an extension of the interim effluent 
chloride limits, and (2) re-evaluation of the water quality objectives accounting for the beneficial 
uses to be protected, the quality of the imported water supply, and the impacts of drought 
periods.  In response, the Regional Board adopted Resolution No. 03-008 which included interim 
WLAs and an implementation plan for the chloride TMDL, extending the time for full 
implementation of the limits to thirteen years and calling for various studies.  Claimant again 
filed a petition with the SWRCB, but the matter was settled between claimant and the Regional 
Board, resulting in further amendments to the interim WLA and Implementation Plan for the 
Chloride TMDL that were adopted by the Regional Board in Resolution No. 04-004. 

The version of the TMDL adopted by Resolution No. 04-004 was approved by the EPA on  
April 28, 2005.  In 2006, the Regional Board revised the TMDL, by shortening the time for 
completing the special studies and implementing the control measures required by the TMDL by 
two years, and in 2008, the Regional Board shortened the time for full implementation by an 
additional year, but relaxed the chloride requirements as described in the next paragraph.  That 
2008 Resolution, as discussed below, is the subject of this test claim. 
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Alleged Executive Order, Resolution No. R4-2008-012 

Between 2005 and 2008 several special studies were conducted, as required under the TMDL 
adopted in Resolution No. 04-004.  “The completion of these TMDL special studies…has led to 
the development of an alternative TMDL implementation plan that addresses chloride 
impairment of surface waters and degradation of groundwater.”2  The alternative plan, which 
was adopted by the Regional Board in a basin plan amendment effected by Resolution No. R4-
2008-012 (the alleged executive order in this test claim), is known as the Alternative Water 
Resources Management program (AWRM); the AWRM includes: 

…the development of site-specific objectives [SSOs] for chloride while protecting 
beneficial uses; chloride source reduction actions through the removal of self-
regenerating water softeners; a switch from chlorine-based disinfection to 
ultraviolet disinfection at both WRPs; chloride load reduction actions through 
advanced treatment (like reverse osmosis and microfiltration) of a portion of the 
Valencia WRP’s effluent; supplemental water to enhance assimilative capacity of 
local groundwater or surface water; alternative water supply to protect salt-
sensitive agricultural beneficial uses during drought conditions; construction of 
extraction wells and pipelines; and expansion of recycled water uses with[in] the 
Santa Clarita Valley.3  

The new SSOs adopted are 150 mg/L in Reaches 5 and 6, and 117 mg/L for Reach 4B, which is 
adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.4  The new 
conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to 
Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B.5  Resolution No. R4-2008-012 
provides for the construction and implementation of advanced treatment (reverse osmosis 
desalination) at the Valencia facility, as well as a number of water supply control measures 
designed to attain the site specific objectives as a condition of the relaxed TMDL and WLAs.6  
The newly relaxed requirements are conditioned upon “the Claimant’s full and ongoing 
implementation of the AWRM program.”7  If claimant fails to implement or chooses not to 
implement AWRM program, the TMDL reverts to the prior TMDL and WLAs of 100 mg/L.  
Resolution No. R4-2008-012 was approved by SWRCB, the Office of Administrative Law 
(OAL), and the U.S. EPA, and became effective on April 6, 2010.8 

2 Exhibit B, LA Regional Board Comments, Attachment 63, at p. 591 [Resolution R4-2008-012, 
at paragraph 15]. 
3 Exhibit B, LA Regional Board Comments, at p. 15.  See also, Exhibit A, Test Claim, at p. 12. 
4 Exhibit B, LA Regional Board Comments, at p. 17. 
5 Exhibit A, Test Claim, at pp. 49-51. 
6 Exhibit A, Test Claim, at p. 51. 
7 Exhibit B, LA Regional Board Comments, at p. 17.  See also, Exhibit A, Test Claim, at p. 11 
[“If the AWRM program is not timely implemented, the water quality objectives for chloride 
will revert back from the conditional SSOs to the current levels of 100 mg/L.”]. 
8 Exhibit A, Test Claim, at p. 11; Exhibit B, LA Regional Board Comments, at p. 17. 
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Procedural History 
This test claim was filed by Santa Clarita Valley Sanitation District on March 30, 2011.  On  
July 29, 2011, the Regional Board filed comments on the test claim.  On August 8, 2011, the 
Department of Finance (Finance) filed comments on the test claim.  On August 28, 2011, the 
Claimant filed rebuttal comments. 

Commission Responsibilities 
Under article XIII B, section 6 of the California Constitution, local agencies and school districts 
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of 
service.  In order for local government to be eligible for reimbursement, one or more similarly 
situated local agencies or school districts must file a test claim with the Commission.  “Test 
claim” means the first claim filed with the Commission alleging that a particular statute or 
executive order imposes costs mandated by the state.  Test claims function similarly to class 
actions and all members of the class have the opportunity to participate in the test claim process 
and all are bound by the final decision of the Commission for purposes of that test claim.   

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.  In 
making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure 
the perceived unfairness resulting from political decisions on funding priorities. 

Claims 
The following chart provides a brief summary of the claims and issues raised and staff’s 
recommendation. 

Subject  Description  Staff Recommendation 

Implementation Tasks 4, 
5, 6, 7, 8, 9, 17a 
(Resolution R4-2008-
012, Attachment B), and 
the default waste load 
allocations of 100 mg/L 
for both water 
reclamation plants 
operated by the District. 

The District is required to 
conduct a literature review to 
evaluate an appropriate chloride 
threshold; develop a 
groundwater/surface water 
interaction model to evaluate 
impacts of the chloride TMDL; 
evaluate the appropriate chloride 
threshold for the protection of 
sensitive agricultural supply 
water and endangered species 
protection; develop site-specific 
objectives for chloride for 
sensitive agriculture; develop an 
anti-degradation analysis for 
revision of the chloride 
objectives; develop pre-planning 
report on compliance to meet 
different hypothetical final waste 
load allocations; complete an 

Deny – The required activities 
do not impose a new program or 
higher level of service. 
Implementation Tasks 4, 5, 6, 7, 
8, 9, and 17a and the default 
TMDL and WLAs were required 
by prior law.  The 100 mg/L 
TMDL, including 100 mg/L 
WLAs, have been in effect since 
Resolution 02-018, which was 
adopted by the Regional Board 
October 24, 2002 and approved 
by U.S. EPA April 28, 2005.  
Tasks 4-9 were required by 
Resolution 04-004 and task 17a 
was added by Resolution R4-
2006-016.  Therefore these 
activities are not new, and by 
definition cannot impose a 
reimbursable new program or 
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environmental impact report for 
facilities to comply with final 
effluent permit limits for 
chloride. 

If the AWRM is not fully and 
continually implemented, the 
prior TMDL is triggered, 
including the default WLAs of 
100 mg/L chloride.   

higher level of service. 

Implementation Task 20 
(Resolution R4-2008-
012, Attachment B). 

Implementation task 20 
accelerates the implementation 
period for final WLAs by one 
year.  The prior TMDL provided 
for interim WLAs to apply for 
no more than 11 years, 
Resolution R4-2008-012 
provides for interim WLAs to 
apply for no more than 10 years. 

Deny – Implementing the 
underlying final WLAs one year 
sooner is not a new program or 
higher level of service; the final 
WLAs are not made more 
stringent or more costly by this 
resolution, and a mere increase 
in costs is not tantamount to a 
higher level of service in any 
event.  Furthermore, the claimant 
has not alleged increased costs 
due to implementing final WLAs 
one year sooner. 

Conditional site-specific 
objectives and waste 
load allocations of 117 
mg/L for Reach 4B, and 
150 mg/L for Reaches 5 
and 6. 

Attachment B to Resolution R4-
2008-012 provides for 
conditional SSOs and WLAs for 
the two WRPs of 117 mg/L for 
Reach 4B, and the water 
discharged by the WRPs into 
Reach 4B; and 150 mg/L for 
Reaches 5 and 6 and the water 
discharged into Reaches 5 and 6.  
The SSOs and WLAs 
contemplate facilities upgrades 
and advanced treatment 
technologies at the two WRPs, 
and outline certain water 
management activities to reach 
and maintain the SSOs and 
WLAs, including during periods 
of higher chloride concentrations 
in the supply water. 

Deny –The Conditional SSOs 
and WLAs are a lower level of 
service than was required under 
the prior TMDL, and result in 
reduced costs to claimant. 

Costs incurred as a 
result of the 

The facilities upgrades and other 
technological controls and water 

Deny – Even if the test claim 
executive order, Resolution R4-
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Implementation Tasks 
and AWRM steps to 
comply with the SSOs 
and WLAs, totaling 
approximately $257 
million. 

management activities are 
estimated to result in 
approximately $250 million in 
increased costs.  The 
Implementation Tasks are 
alleged to result in 
approximately $7 million in 
increased costs. 

2008-012, imposed a new 
program or higher level of 
service resulting in state-
mandated increased costs, such 
costs would not be reimbursable 
because the District has 
sufficient fee authority to cover 
the costs of any additional 
activities, unconstrained by the 
voter approval requirements of 
Proposition 218. 

Analysis 
Staff finds that this test claim should be denied on the following grounds: (1) several of the 
Implementation Tasks included in the TMDL are not new; (2) accelerating the implementation of 
final waste load allocations (discharge limitations) by one year is not a new program or higher 
level of service, and no increased costs are alleged; (3) the Alternative Water Resources 
Management program does not impose a new program or higher level of service, but a lower 
level of service, and reduced costs with respect to prior law; and (4) even if the Alternative 
Water Resources Management program did impose a new program or higher level of service, 
there are no costs mandated by the state, because the claimant has sufficient fee authority to 
cover the costs of any required activities.  

A. Threshold Issues: the Santa Clarita Valley Sanitation District is an Eligible 
Claimant Before the Commission; Resolution R4-2008-012 is an Executive Order 
within the Meaning of Article XIII B, Section 6; and the Test Claim is Timely Filed. 

1. The Santa Clarita Valley Sanitation District is an eligible claimant before the 
Commission. 

Staff finds that SCVSD receives at least some amount of its funding from local taxes, and is 
subject to an appropriations limit for at least a portion of its revenues, and is therefore an eligible 
claimant.  The State Controller’s Special Districts Annual Report for 2010-2011 indicates that 
SCVSD was subject to an appropriations limit for approximately one-third of its total revenue 
(nearly $11 million), and made total appropriations subject to the appropriations limit in the 
amount of $5,778,450.  While a substantial amount of the District’s revenue comes from user 
fees and other sources not considered “proceeds of taxes,” it cannot be said categorically that the 
District’s revenue is not subject to the limitations of articles XIII A and XIII B. 

Based on the foregoing, the staff finds that the Santa Clarita Valley Sanitation District is an 
eligible claimant before the Commission. 

2. The Regional Water Board’s order is an executive order within the meaning of 
Article XIII B, section 6. 

Article XIII B, section 6 provides that “[w]henever the Legislature or any state agency mandates 
a new program or higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such local government for the costs of such programs or 
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increased level of service…”  Government Code section 17514 provides that costs mandated by 
the state includes “any increased costs which a local agency or school district is required to 
incur…as a result of…any executive order implementing any statute…which mandates a new 
program or higher level of service of an existing program…”  Government Code section 17516 
defines an “executive order” as “any order, plan, requirement, rule, or regulation issued 
by…[a]ny agency, department, board, or commission of state government.”  Because Resolution 
No. R4-2008-012 is an order of a state board, it is an executive order for purposes of 
Government Code 17516 and may result in a reimbursable state-mandated program under article 
XIII B, section 6 if all required mandates elements are established. 

3. The test claim was timely filed. 

Section 17551 provides that “[l]ocal agency and school district claims shall be filed not later than 
12 months following the effective date of a statute or executive order, or within 12 months of 
incurring increased costs as a result of a statute or executive order, whichever is later.”  Section 
1183 of the Commission’s regulations states that “within 12 months,” for purposes of test claim 
filing, “means by June 30 of the fiscal year following the fiscal year in which increased costs 
were first incurred by the claimant.”  

Finance has raised the statute of limitations found in section 17551, arguing that the test claim 
was filed on March 30, 2011, while the Resolution had an effective date of December 11, 2008.  
Finance further argues that “all claimed costs for that fiscal year would have had to be incurred 
after March 30, 2010 to not be time barred.” 

Finance’s first point, that the effective date of the Resolution would place this test claim beyond 
the time bar, has some merit.  An effective date of December 11, 2008 would require that a valid 
test claim be filed by June 30, 2010.  However, because TMDLs and waste load allocations must 
be approved by the SWRCB, OAL, and the Administrator of U.S.EPA,9 there is an open 
question, for purposes of applying section 17551, whether the Resolution at issue is “effective” 
on the date it was approved by the Regional Board or on the date that it is approved by the 
Administrator (here, April 6, 2010).  Fortunately, that issue need not be resolved by the 
Commission at this time, because the Government Code states that a test claim shall be filed not 
later than 12 months following the effective date of the test claim statute or executive order, or 
not later than 12 months following the first costs incurred.  The section allows a claimant to take 
advantage of “whichever is later,” and here the District has declared that it first incurred costs in 
fiscal year 2009-2010.  There is no evidence in the record to rebut the District’s declaration. 

Based on the foregoing, the staff finds that this test claim was timely filed. 

B. The Regional Water Board’s Resolution and Order does not Mandate a New 
Program or Higher Level of Service within the Meaning of Article XIII B, Section 6. 

The District states that “Regional Board Resolution No. R4-2008-012, the revised TMDL, requires: 
(1) compliance with specific waste load allocations that will also be incorporated into the Saugus and 
Valencia WRPs' NPDES permits; and (2) specific ‘implementation tasks’ necessary for compliance.” 
The Implementation Tasks, along with the final waste load allocations, “are the subject of this test 

9 Exhibit B, LA Regional Board Comments, at p. 8 [citing 33 U.S.C. § 1313(c)(3); 40 C.F.R. § 
131.20(c)].  See also, Exhibit A, Test Claim, at p. 6. 
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claim.”10  Attachment B to Resolution R4-2008-012 outlines the conditional SSOs for Reaches 4B, 
5, and 6, and conditional WLAs for the water discharged from the Valencia and Saugus WRPs to 
Reaches 4B, 5, and 6.  The WLAs for the District’s WRP facilities are based on, and numerically 
identical to, the SSOs for the respective reaches (117 mg/L for Reach 4B, and the discharge into 
Reach 4B; 150 mg/L for Reaches 5 and 6, and for the discharge into Reaches 5 and 6).  All other 
point sources are assigned WLAs equal to 100 mg/L.  Attachment B also outlines the operation of 
reverse osmosis treatment at the Valencia WRP, the provision of supplemental water to Reach 4B 
when chloride concentrations exceed 117 mg/L, and the design and construction of advanced 
treatment facilities.  In addition, Attachment B outlines a number of implementation tasks, primarily 
consisting of technical studies to assess the appropriate threshold for chloride to protect agricultural 
uses and to determine how best to reach that threshold, including preparation of an Environmental 
Impact Report (EIR) for the advanced treatment facilities and other upgrades necessary to meet the 
SSOs and WLAs.   
The District has alleged the required activities resulting from Resolution R4-2008-012 impose 
costs of approximately $257 million.  Though claimant alleges that this $257 million constitutes 
increased costs, claimant does acknowledge that the costs would be nearly double, 
approximately $500 million, if it operated under the prior TMDL. The analysis below concludes 
that none of the Implementation Tasks, or the AWRM program elements, of Resolution R4-2008-
012 constitutes a mandated new program or higher level of service, because the alleged activities 
and costs either are not new or they impose a lower level of service and reduced costs when 
compared to prior law.  In addition, the claimant has fee authority sufficient to cover the costs of 
any required activities and, thus, pursuant to Government Code section 17556(d), there can be no 
costs mandated by the state. 

1. Some of the Implementation Tasks described in the Resolution are not new. 

Implementation Tasks 4, 5, 6, 7, 8, and 9 of Resolution R4-2008-012 are found also, in nearly 
identical language, in Resolution 04-004, and again in Resolution R4-2006-016.  These prior 
TMDLs were approved by EPA on April 28, 2005, and June 12, 2008, respectively.  
Additionally, Implementation Tasks 4-9 all are listed in the revised TMDL as having completion 
dates prior to the adoption and approval of the 2008 Resolution.  Moreover, these tasks had in 
fact been completed prior to the adoption of the revised TMDL incorporating the AWRM: the 
Resolution states that “[t]he Santa Clarita Valley Sanitation District (SCVSD) has completed all 
of the necessary special studies required by the Chloride TMDL (TMDL Task Nos 3, 4, 5, 6, 7, 
8, 9, 10b, and 10c).”  Therefore none of these implementation tasks, or the costs alleged, are 
reimbursable, both because they are not new, and because the costs incurred are outside the 
period of eligibility for this test claim (prior to July 1, 2009).   

Implementation Task 17a, “Implementation of Compliance Measures, Complete Environmental 
Impact Report…” was required by identical language in Resolution R4-2006-016.  Resolution 
R4 2006-016 is stated as having an effective date (presumably meaning the date approved by the 
U.S. EPA) of June 12, 2008.  It is unknown, from the test claim exhibits, or any other 
information in the record, exactly when costs might first have been incurred to complete the 
Environmental Impact Report; but the direction to implement compliance measures and to 

10 Exhibit A, Test Claim, at p. 13. 
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complete an EIR is not new, with respect to prior law.11  In fact, claimant was required to prepare 
the draft EIR by May 4, 2010 under prior law and was fined “for the failure to complete 
Wastewater Facilities Plans and Programmatic Environmental Impact Reports by the required 
due date in 2011,”12 and Resolution R4-2006-016 which first required this activity was not pled 
in this test claim.   

Finally, the default TMDL, including WLAs of 100 mg/L for the Saugus and Valencia WRPs, 
which takes effect “if the District cannot comply with the AWRM program,” is not a new 
requirement.  The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River 
in 2002, “which became effective May 4, 2005,” and includes WLAs of 100 mg/L for Valencia 
WRP and 100 mg/L for Saugus WRP.”   

Based on the foregoing, staff finds that Implementation Tasks 4, 5, 6, 7, 8, 9, and 17a, and the 
waste load allocations, are not new, but rather were required by prior law.  Therefore none of 
these provisions imposes a state-mandated new program or higher level of service. 

2. Implementation Task 20 only accelerates the schedule of implementation of final 
waste load allocations and is not a new program or higher level of service 
resulting in increased costs mandated by the state. 

Implementation Task 20 shortens the applicable period of the interim WLAs for the Saugus and 
Valencia WRPs from 11 years to 10 years, commencing with the effective date of the 2002 
TMDL.  The interim WLAs are designed to accommodate the time needed for the WRPs to 
implement desalination and other chloride reduction improvements to meet the final WLAs.  For 
the Saugus WRP, the interim WLA is described as “the sum of State Water Project treated water 
supply concentration plus 114 mg/L, as a twelve month rolling average,” but not to exceed 230 
mg/L.  For the Valencia WRP, the interim WLA is described as “the sum of State Water Project 
treated water supply concentration plus 134 mg/L, as a twelve month rolling average,” but not to 
exceed 230 mg/L.  There is no new program inherent in shortening the time frame for the interim 
WLAs.  The requirements of the interim WLAs remain the same, but are shortened, and the final 
WLAs attach one year sooner.  It may be argued that it costs more to implement the final WLAs 
one year sooner, but this change does not of itself constitute a new program or higher level of 
service.   

The court of appeal in Long Beach Unified School District declared that “[a] mere increase in the 
cost of providing a service which is the result of a requirement mandated by the state is not 
tantamount to a higher level of service.”  The Supreme Court has also spoken on the requirement 
of a new program, in terms often repeated in later decisions: “We recognize that, as its made 
indisputably clear from the language of the constitutional provision, local entities are not entitled 
to reimbursement for all increased costs mandated by state law, but only those costs resulting 
from a new program or an increased level of service imposed upon them by the state.”  Finally, 
not only is an increase in costs not tantamount to a higher level of service, but there is no 
evidence in the record of the incremental cost increase which might be alleged based on 
accelerating the implementation of the final WLAs by one year.   

11 Resolution R4-2006-016. 
12 LA Regional Board, Enforcement News, November 26, 2012. 
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Based on the foregoing, Implementation Task 20 does not impose any new state mandated 
activities and does not result in a new program or higher level of service. 

3. The Alternative Water Resources Management program is not a new program or 
higher level of service. 

The California Supreme Court, in County of Los Angeles I, articulated a multi-faceted test for 
“new program or higher level of service:” reimbursement requires (1) a new task or activity; (2) 
which constitutes an increase in service as compared to prior law; (3) and which either provides a 
service to the public, or imposes requirements uniquely upon government, rather than upon all 
persons and entities equally. 

The Regional Board argues that the test claim executive order, Resolution R4-2008-012, cannot 
impose a new program or higher level of service because it “amended the Basin Plan to, among 
other things, adopt site-specific objectives for chloride in the Santa Clara River that are less 
stringent than the generally applicable water quality objectives that apply to other major 
dischargers to the Santa Clara River…”  The LA Regional Board argues: “thus, if anything, the 
2008 Resolution imposes a lower level of service in order to make it less expensive for the 
Claimant to implement” the TMDL.  In 2002, the 100 mg/L objective was incorporated into a 
TMDL, pursuant to the impairment listing of certain reaches of the Santa Clara River, and the 
threat to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.  Both the 
District and the Regional Board agree that the AWRM contains “relaxed” requirements, as 
compared with the current water quality objectives. 

In addition, both the District and the Regional Board recognize that under the prior TMDL 
“implementation actions to attain this level would require advanced treatment – that is, reverse 
osmosis – of the full effluent from the Saugus and Valencia plants with discharge into the ocean 
through a 43-mile brine line.”  The District estimated the costs of the facilities upgrades and 
other compliance tasks at approximately $500 million.  Under the AWRM, reverse osmosis 
desalination is only required at the Valencia WRP, and the waste is permitted to be disposed of 
through deep well injection.  The District estimates that implementing the advanced treatment 
upgrades at only one of the two facilities, along with other tasks, will cost just over half of the 
amount of compliance with the prior TMDL, or approximately $250 million. 

Staff finds that there is nothing in the AWRM that imposes a higher level of service on this 
claimant.  Resolution R4-2008-012 calls for the implementation of less-stringent requirements 
than under prior law, which the District has acknowledged will be less expensive to implement.   

Based on the foregoing, staff finds that Resolution R4-2008-012, which includes the AWRM, 
does not impose a new program or higher level of service, and the costs and activities thereunder 
should be denied. 

C. Even if Resolution R4-2008-012 Did Impose a State Mandated New Program or 
Higher Level of Service, it Would Not Impose Costs Mandated by the State Under 
Section 17556(d) Because the Claimant has Sufficient Fee Authority to Fully Fund 
the Costs of the Required Activities. 

Government Code section 17556(d) provides that the Commission “shall not find costs mandated 
by the state, as defined in Section 17514…if…the local agency or school district has the 
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authority to levy service charges, fees, or assessments sufficient to pay for the mandated program 
or increased level of service.” 

The California Supreme Court held, in County of Fresno v. State of California, that “read in its 
textual and historical context section 6 of article XIII B requires subvention only when the costs 
in question can be recovered solely from tax revenues.”  Accordingly, in Connell v. Superior 
Court of Sacramento County, the Santa Margarita Water District, among others, was denied 
reimbursement on the basis of its authority to impose fees on water users.  The Districts argued 
that they did not have “sufficient” authority to levy such fees, because the cost of reclaimed 
water would make it impractical to market to the users if the Districts were forced to raise fees.  
The court concluded that the “Districts do not demonstrate that anything in Water Code section 
35470 limits the authority of the Districts to levy fees ‘sufficient’ to cover their costs,” and that 
“[t]hus, the economic evidence presented by SMWD to the Board [of Control] was irrelevant and 
injected improper factual questions into the inquiry.”  Similarly, in Clovis Unified School 
District v. Chiang, the court found that the Controller’s office was not acting in excess of its 
authority in reducing reimbursement claims to the full extent of the districts’ authority to impose 
fees, even if there existed practical impediments to collecting the fees.  In making its decision the 
court stated:  “[t]o the extent a local agency or school district ‘has the authority’ to charge for the 
mandated program or increased level of service, that charge cannot be recovered as a state-
mandated cost.”  The court endorsed the Controller’s view that “‘Claimants can choose not to 
require these fees, but not at the state’s expense.’” 

Here, the LA Regional Board argues that the District “is authorized to impose and increase fees 
and charges for wastewater management services under Health and Safety Code section 5471.”  
The District argues that it is constrained by the “the Proposition 218 process…[and] fierce public 
opposition.”  The District further argues that Connell, discussed above, “ignored the then-recent 
passage of Proposition 218.” 

Health and Safety Code section 5471 provides “authority,” within the meaning of section 
17556(d), “to prescribe, revise and collect, fees tolls, rates, rentals, or territorial limits, in 
connection with its water, sanitation, storm drainage, or sewerage system.”   

Proposition 218, adopted by the voters in 1996, added articles XIII C and XIII D to the 
Constitution; the plain language of article XIII D, section 6 provides that an agency seeking to 
impose or increase fees must identify the parcels and the amount proposed, and must provide 
written notice by mail to the record owners of the identified parcels, including notice of a public 
hearing, at which the agency is required to “consider all protests.”  Section 6 further provides 
that if written protests are submitted by more than half of the owners of parcels affected, a fee or 
assessment may not be raised.  In addition, new or increased fees are required to “not exceed the 
funds required to provide the property related service;” “not be used for any purpose other than 
that for which the fee or charge was imposed;” “not exceed the proportional cost of the service 
attributable to the parcel;” and be “actually used by, or immediately available to, the owner of 
the property in question.”  Finally, voter approval is required “[e]xcept for fees or charges for 
sewer, water, and refuse collection services.”   

The District asserts that the case law related to fee authority is no longer on point “because the 
most significant cases predate the passage of [Proposition 218].”  The District asserts that it 
“attempted to implement the Proposition 218 process, but the elected public officials could not 
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support the proposed rate increase in the face of fierce public opposition.”  The District claims 
that the “political realities…limit the ability of local government to raise fees in a way that 
makes it impossible for a local agency to raise sufficient funding for state mandate projects.” 

Here, the fee authority is that of a sanitation district, and relates to the fees charged to users of 
the sewerage system; based on the plain language of article XIII D, section 6, voter approval is 
not required for increases to water and sewer rates.  However, the other requirements of XIII D 
do apply, requiring the District to ensure that any fee increase is noticed to the affected property 
owners, that the increase is directly related to and proportional to the service provided, and that 
at a public hearing the District considers all protests.  In addition, the voters have the power, 
either by referendum, or by written protests of a majority of owners of the affected parcels, to 
defeat a fee increase.  Only the “written protests” provision is raised by the parties’ comments. 
The LA Regional Board argues that there are nearly 69,000 parcels connected to the District’s 
sewerage system, and therefore “at least 34,449 written protests” would be a majority required 
under XIII D to defeat a rate increase.  At the May 26, 2009 and July 27, 2010 hearings the 
District received “203 written protests and 7,732 written protests, respectively.” 

The District does not dispute the number of written protests needed to defeat a fee increase, or 
the number received (the Regional Board’s argument assumes, without evidence, that all 69,000 
parcels represent a single voting property owner); rather the District argues that the District’s 
Board “quite reasonably believed that this large rate increase would be rejected if challenged by 
initiative.”13  The District implies that because an initiative to overturn the fee increase would 
qualify for the ballot with approximately 6,500 votes, the 7,732 written protests “exceeded the 
number of signatures needed to qualify an initiative that would overturn the rate increase.”14     

But written protests are not tantamount to an initiative petition, and an initiative petition is not a 
successful referendum.  The District’s board “declined to adopt the proposed rate increases based 
on the expectation that any substantive rate increase would be overturned by way of 
referendum.”  Nothing in the California Constitution requires a local legislative body to bend to 
political pressure.  As the Regional Board concluded, “[t]he Claimant cannot rely on mere 
speculation as to what could happen as a defense to the fee increase exception” of section 
17556(d).   

It is true, as the District argues, that Connell did not discuss Proposition 218, because the water 
districts did not allege that their authority to raise fees was impacted by Proposition 218.  The 
water districts in Connell instead urged an interpretation of “authority” under section 17556(d) 
that required a “practical ability in light of surrounding economic circumstances,” and the court 
rejected that interpretation.  Here, as in Connell, “the plain language of the statute defeats the 
Districts’ position.”  The District here would have the Commission recognize political 
undesirability as an element of the District’s “authority” under Health and Safety Code section 
5471 to raise fees.  In the same way that the court in Connell declined to find that economic 
considerations undermine the “sufficiency” of the water districts’ authority to raise fees, staff 
recommends that the Commission here decline to make a finding that political opposition 
undermines the authority of a sanitation district to raise fees. 

13 Exhibit D, Claimant Rebuttal Comments, at p. 11. 
14 Ibid. 
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Based on the foregoing, staff finds that the District has not incurred increased costs mandated by 
the state, pursuant to section 17556(d). 

Conclusion 
Based on the foregoing discussion and analysis, staff concludes that Resolution No. R4-2008-
012, adopted December 11, 2008, by the Los Angeles Regional Water Quality Control Board, 
does not constitute a reimbursable state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514.   

Staff Recommendation  
Staff recommends that the Commission adopt the proposed statement of decision to deny this test 
claim.   

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing.
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April 6, 2010 
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STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, CALIFORNIA 
CODE OF REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Proposed for Adoption: December 6, 2013) 

 

DRAFT PROPOSED STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on December 6, 2013.  [Witness list will be included in the final 
statement of decision.] 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
sections 17500 et seq., and related case law. 

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the 
test claim at the hearing by a vote of [vote count will be included in the final statement of 
decision]. 

Summary of the Findings 
This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012, 
adopted December 11, 2008 by the Regional Water Quality Control Board for the Los Angeles 
region (Regional Board).  To assist the reader, there is a glossary of frequently used water quality 
related terms and acronyms on page 50.  The Resolution amended the prior Basin Plan, which 
had imposed a total maximum daily load (TMDL) of 100 mg/L for the Santa Clara River and 
waste load allocations (WLAs) of 100 mg/L for the District’s two Water Reclamation Plants 
(WRPs), to include a revised,  less stringent, TMDL and WLAs, providing greater flexibility to 
claimant with regard to chloride discharges into the river and significantly reducing the costs of 
claimant to comply with the TMDL and WLAs for the Upper Santa Clara River.  The revised 
TMDL calls for the implementation of an Alternative Water Resources Management program 
(AWRM), in order to meet conditional site-specific objectives (SSOs) for water quality in 
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Reaches 4B, 5, and 6 of the river, and conditional WLAs of 150 mg/L for discharges to Reaches 
5 and 6, and 117 mg/L for discharge to Reach 4B for the District’s two WRPs.   

The District alleges that meeting the SSOs and WLAs will require significant advanced 
treatment and other technological upgrades, and a number of water supply control measures to 
control chloride concentrations in the Santa Clara River, especially during periods of higher 
concentration in the water supply and groundwater (i.e., during periods of lower precipitation).  
The District alleges that these upgrades and control measures result in increased costs of 
approximately $250.7 million.  R4-2008-012 also includes a number of Implementation Tasks, 
primarily consisting of requirements to perform technical and scientific studies of the surface and 
groundwater and evaluation of appropriate chloride thresholds, which the District alleges 
imposed increased costs of approximately $6.6 million. 

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California Constitution 
and Government Code section 17514 on the following grounds: (1) several of the 
Implementation Tasks included in the TMDL are not new and so cannot impose a new program 
or higher level of service; (2) accelerating the implementation of final waste load allocations 
(discharge limitations) by one year is not a new program or higher level of service, and no 
increased costs are alleged; (3) the Alternative Water Resources Management program is not a 
new program or higher level of service, but a lower level of service, and reduced costs with 
respect to prior law; and (4) even if the Alternative Water Resources Management program did 
impose a new program or higher level of service, there are no costs mandated by the state, 
because the claimant has sufficient fee authority to cover the costs of any required activities.  

 Because this test claim is denied on the grounds stated above, the Commission declines to make 
findings on whether claimant is practically compelled to implement the Alternative Water 
Resources Management activities or whether the Alternative Water Resources Management 
activities, TMDLs or WLAs are mandated by federal law. 

COMMISSION FINDINGS 
I. Chronology 
03/30/2011 Claimant, Santa Clarita Valley Sanitation District, filed test claim Upper 

Santa Clara River Chloride Requirements (10-TC-09) with the 
Commission on State Mandates (Commission)15 

04/14/2011 Commission staff issued a completeness review letter for the test claim 
and requested comments from state agencies. 

05/02/2011 California Regional Water Quality Control Board of Los Angeles (LA 
Regional Board) filed request for extension of time for comments on test 
claim. 

05/04/2011 Commission Staff granted the LA Regional Board’s extension of time for 
comments to July 15, 2011. 

15 Exhibit A, Test Claim. 

16 
Upper Santa Clara River Chloride Requirements (10-TC-09) 

Draft Staff Analysis and 
Proposed Statement of Decision 

                                                 

2031



06/23/2011 LA Regional Board filed request for extension of time for comments on 
test claim. 

06/24/2011 Commission Staff granted the LA Regional Board’s extension of time for 
comments to July 29, 2011. 

07/ 29/2011 LA Regional Board filed comments on test claim.16 

08/01/2011 Department of Finance (Finance) filed comments on test claim.17 

08/19/2011 Claimant requested for extension of time for rebuttal comments to 
September 28, 2011. 

08/22/2011 Commission staff granted claimant’s extension of time for rebuttal 
comments. 

09/28/2011 Claimant filed rebuttal comments to agencies’ comments.18 

II. Introduction 
A. History and Framework of Federal Water Pollution Control 

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors 
Appropriation Act of 1899, which made it unlawful to throw or discharge “any refuse matter of 
any kind or description…into any navigable water of the United States, or into any tributary of 
any navigable water.”19  This provision survives in the current United States Code, qualified by 
more recent provisions discharge permits issued by the U.S. EPA or by states on behalf of the 
EPA.20 

In 1948, the Federal Water Pollution Control Act “adopted principles of state and federal 
cooperative program development, limited federal enforcement authority, and limited federal 
financial assistance.”21  Pursuant to further amendments to the Act made in 1965, “States were 
directed to develop water quality standards establishing water quality goals for interstate waters.”  
However, “[d]ue to enforcement complexities and other problems, an approach based solely on 
water quality standards was deemed insufficiently effective.”22  The Federal Water Pollution 
Control Act was therefore significantly expanded in 1972.  Later, major amendments to the 
Federal Water Pollution Control Act were enacted in the Clean Water Act of 1977, and the 
federal act is now commonly referred to as the Clean Water Act (CWA).  The CWA states:   

16 Exhibit B, LA Regional Board Comments. 
17 Exhibit C, Department of Finance Comments. 
18 Exhibit D, Claimant’s Rebuttal Comments. 
19 United States Code, title 33, section 407 (Mar. 3, 1899, c. 425, § 13, 30 Stat. 1152). 
20 See United States Code, title 33, sections 401; 1311-1342. 
21 Statutory History of Water Quality Standards, available at 
http://water.epa.gov/scitech/swguidance/standards/history.cfm. 
22 Ibid. 
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It is the policy of the Congress to recognize, preserve, and protect the primary 
responsibilities and rights of States to prevent, reduce, and eliminate pollution, to 
plan the development and use (including restoration, preservation, and 
enhancement) of land and water resources, and to consult with the Administrator 
in the exercise of his authority under this chapter. It is the policy of Congress that 
the States manage the construction grant program under this chapter and 
implement the permit programs under sections 1342 and 1344 of this title.23 

The United States Supreme Court observes the cooperative nature of the regulation of water 
quality for the waters of the United States through the CWA as follows: 

The Clean Water Act anticipates a partnership between the States and the Federal 
Government, animated by a shared objective:  “to restore and maintain the 
chemical, physical, and biological integrity of the Nation's waters.”  (33 U.S.C. § 
1251(a).)  Toward this end, the Act provides for two sets of water quality 
measures.  “Effluent limitations” are promulgated by the EPA and restrict the 
quantities, rates, and concentrations of specified substances which are discharged 
from point sources.  (See §§ 1311, 1314.)  “[W]ater quality standards” are, in 
general, promulgated by the States and establish the desired condition of a 
waterway.  (See§ 1313.)  These standards supplement effluent limitations “so that 
numerous point sources, despite individual compliance with effluent limitations, 
may be further regulated to prevent water quality from falling below acceptable 
levels.”  (EPA v. California ex rel. State Water Resources Control Bd., 426 U.S. 
200, 205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d 578 (1976).)24 

The CWA thus employs two primary mechanisms for controlling water pollution: identification 
and standard-setting for bodies of water, and identification and regulation of dischargers. 

With respect to standard-setting for bodies of water, section 1313(a) provides that existing water 
quality standards can remain in effect unless the standards are not consistent with the CWA, and 
that the Administrator may “promptly prepare and publish” water quality standards for any 
waters for which a state fails to submit water quality standards, or for which the standards are not 
consistent with the CWA.25  In addition, states are required to “at least once each three year 
period” hold public hearings for the purpose of reviewing applicable water quality standards and, 
as appropriate, modifying and adopting standards: 

Such revised or new water quality standard shall consist of the designated uses of 
the navigable waters involved and the water quality criteria for such waters based 
upon such uses.  Such standards shall be such as to protect the public health or 
welfare, enhance the quality of water and serve the purposes of this chapter. Such 
standards shall be established taking into consideration their use and value for 
public water supplies, propagation of fish and wildlife, recreational purposes, and 

23 United States Code, title 33, section 1251(b). 
24 Arkansas v. Oklahoma (1992) 503 U.S. 91, at pp. 101-102. 
25 United States Code, title 33, section 1313(a). 
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agricultural, industrial, and other purposes, and also taking into consideration 
their use and value for navigation.26  

And with respect to regulating dischargers, section 1311 requires that point source dischargers be 
identified and effluent limitations be set, “sufficient to implement the applicable State water 
quality standards, to assure the protection of public water supplies and protection and 
propagation of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other 
aquatic organisms, and to allow recreational activities in and on the water.” 27  Section 1312 
provides that effluent limitations must promote the attainment of water quality objectives, while 
section 131.10 of the applicable regulations requires also taking into consideration the water 
quality standards of downstream waters.28   

Section 1313(d) requires that each state “identify those waters within its boundaries for which 
the effluent limitations…are not stringent enough to implement any water quality standard 
applicable to such waters.”  This list is called the 303(d) List, after CWA section 303(d), codified 
at section 1313(d), which requires the listing of impaired waters.  The state is then required to 
“establish a priority ranking for such waters, taking into account the severity of the pollution and 
the uses to be made of such waters.”  The state then “shall establish for the waters 
identified…and in accordance with the priority ranking, the total maximum daily load [known as 
a TMDL], for those pollutants which the Administrator identifies…as suitable for such 
calculation.”  The TMDL “shall be established at a level necessary to implement the applicable 
water quality standards with seasonal variations and a margin of safety which takes into account 
any lack of knowledge concerning the relationship between effluent limitations and water 
quality.”  A TMDL is defined as the sum of the amount of a pollutant allocated to all point 
sources (waste load allocation, or WLA), plus the amount of a pollutant allocated for nonpoint 
sources and natural background; a TMDL should be set for each pollutant identified by the 
Administrator, and is essentially a plan setting the amount of a pollutant that will attain the water 
quality standard necessary for beneficial uses.29  TMDLs are required to be submitted to the 
Administrator “from time to time,” and the Administrator “shall either approve or disapprove 
such identification and load not later than thirty days after the date of submission.”  If the 
Administrator disapproves the 303(d) List or a TMDL, the Administrator “shall not later than 
thirty days after the date of such disapproval identify such waters in such State and establish such 
loads for such waters as he determines necessary to implement [water quality standards].”  
Finally, the identification of waters and setting of standards and TMDLs is required as a part of a 

26 United States Code, title 33, section 1313(c)(2).   
27 United States Code, title 33, section 1311. 
28 United States Code, title 33, section 1312; Code of Federal Regulations, title 40, section 
131.10(b) (57 FR 60910) [“In designating uses of a water body and the appropriate criteria for 
those uses, the State shall take into consideration the water quality standards of downstream 
waters and shall ensure that its water quality standards provide for the attainment and 
maintenance of the water quality standards of downstream waters.”]. 
29 Code of Federal Regulations, title 40, section 130.2. 

19 
Upper Santa Clara River Chloride Requirements (10-TC-09) 

Draft Staff Analysis and 
Proposed Statement of Decision 

                                                 

2034



state’s “continuing planning process approved [by the Administrator] which is consistent with 
this chapter.”30 

Section 1342 provides for the National Pollutant Discharge Elimination System (NPDES).  
NPDES is the final piece of the regulatory framework under which discharges of pollutants are 
regulated and permitted, and applies whether or not a TMDL has been established.  Section 1342 
states that “the Administrator may, after opportunity for public hearing, issue a permit for the 
discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this 
title.”31  Section 1342 further provides that states may submit a plan to administer the NPDES 
permit program, and that upon review of the state’s submitted program “[t]he Administrator shall 
authorize a State, which he determines has the capability of administering a permit program 
which will carry out the objective of this chapter to issue permits for discharges into the 
navigable waters within the jurisdiction of such State.”32  Whether issued by the Administrator 
or by a state permitting program, all NPDES permits must ensure compliance with the 
requirements of sections 1311, 1312, 1316, 1317, and 1343; must be for fixed terms not 
exceeding five years; can be terminated or modified for cause, including violation of any 
condition of the permit; and must control the disposal of pollutants into wells.33  In addition, 
NPDES permits are generally prohibited, with some exceptions, from containing effluent 
limitations that are “less stringent than the comparable effluent limitations in the previous 
permit.”34  An NPDES permit for a point source discharging into an impaired water body must 
be consistent with the waste load allocations made in a TMDL, if a TMDL is approved.35 

B. State Water Pollution Control Program 
Porter-Cologne Water Quality Control Act 

California’s water pollution control laws were substantially overhauled in 1969 with the Porter-
Cologne Water Quality Control Act (Porter-Cologne).36  Beginning with section 13000, Porter-
Cologne provides: 

The Legislature finds and declares that the people of the state have a primary 
interest in the conservation, control, and utilization of the water resources of the 
state, and that the quality of all the waters of the state shall be protected for use 
and enjoyment by all the people of the state.   

The Legislature further finds and declares that activities and factors which may 
affect the quality of the waters of the state shall be regulated to attain the highest 
water quality which is reasonable, considering all demands being made and to be 

30 United States Code, title 33, section 1313(d-e). 
31 United States Code, title 33, section 1342(a)(1) 
32 United States Code, title 33, section 1342(a)(5); (b). 
33 United States Code, title 33, section 1342(b)(1). 
34 United States Code, title 33, section 1342(o). 
35 Code of Federal Regulations, title 40, section 122.44(b). 
36 Water Code section 13020 (Stats. 1969, ch. 482). 
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made on those waters and the total values involved, beneficial and detrimental, 
economic and social, tangible and intangible. 

The Legislature further finds and declares that the health, safety, and welfare of 
the people of the state requires that there be a statewide program for the control of 
the quality of all the waters of the state…and that the statewide program for water 
quality control can be most effectively administered regionally, within a 
framework of statewide coordination and policy.37 

The state water pollution control program was again modified, beginning in 1972, so that the 
code would substantially comply with the federal Act, and “on May 14, 1973, California became 
the first state to be approved by the EPA to administer the NPDES permit program.”38 

Section 13160 provides that the state water resources control board (SWRCB or State Board) “is 
designated as the state water pollution control agency for all purposes stated in the Federal Water 
Pollution Control Act…[and is] authorized to exercise any powers delegated to the state by the 
Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.) and acts amendatory thereto.”39  
Section 13001 describes the state and regional boards as being “the principal state agencies with 
primary responsibility for the coordination and control of water quality.” 

In order to achieve the objectives of conserving and protecting the water resources of the state, 
and in exercise of the powers delegated, Porter-Cologne, like the CWA, employs a combination 
of water body standards and point source pollution controls.40 

Porter Cologne sections13240-13247 address the development and implementation of regional 
water quality control plans, including “water quality objectives,” defined in section 13050 to 
mean “the limits or levels of water quality constituents or characteristics which are established 
for the reasonable protection of beneficial uses of water or the prevention of nuisance within a 
specific area.”41  Section 13241 provides that each regional board “shall establish such water 
quality objectives in water quality control plans as in its judgment will ensure the reasonable 
protection of beneficial uses and the prevention of nuisance.”  The section directs the regional 
boards to consider, when developing water quality objectives: 

(a) Past, present, and probable future beneficial uses of water. 

(b) Environmental characteristics of the hydrographic unit under consideration, 
including the quality of water available thereto. 

37 Water Code section 13000 (Stats. 1969, ch. 482). 
38 County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (Cal. Ct. App. 5th Dist. 
2005) 127 Cal.App.4th 1544, at pp. 1565-1566.  See also Water Code section 13370 et seq. 
39 Water Code section 13160 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats 1976, ch. 596). 
40 Water Code section 13142 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1979, ch. 947; 
Stats. 1995, ch. 28). 
41 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202; 
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211 
(AB 3012); Stats. 1995, ch. 28 (AB 1247), ch. 847 (SB 206); Stats. 1996, ch. 1023 (SB 1497)).. 
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(c) Water quality conditions that could reasonably by achieved through the 
coordinated control of all factors which affect water quality in the area. 

(d) Economic considerations. 

(e) The need for developing housing within the region. 

(f) The need to develop and use recycled water.42 

Beneficial uses, in turn, are defined in section 13050 as including, but not limited to “domestic, 
municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment; 
navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or 
preserves.”43  In addition, section 13243 permits a regional board to define “certain conditions or 
areas where the discharge of waste, or certain types of waste, will not be permitted.”44 

Sections 13260-13274 address the development of “waste discharge requirements,” which 
section 13374 states “is the equivalent of the term ‘permits’ as used in the Federal Water 
Pollution Control Act, as amended.”45  Section 13263 permits the regional boards, after a public 
hearing, to prescribe waste discharge requirements “as to the nature of any proposed discharge, 
existing discharge, or material change in an existing discharge, except discharges into a 
community sewer system.”  Section 13263 also provides that the regional boards “need not 
authorize the utilization of the full waste assimilation capacities of the receiving waters,” and 
that the board may prescribe requirements although no discharge report has been filed, and may 
review and revise requirements on its own motion.  The section further provides that “[a]ll 
discharges of waste into waters of the state are privileges, not rights.”46  Section 13377 permits a 
regional board to issue waste discharge requirements “which apply and ensure compliance with 
all applicable provisions of the [Federal Water Pollution Control Act].”47  In effect, sections 
13263 and 13377 permit the issuance of waste discharge requirements concurrently with an 
NPDES permit “if a discharge is to waters of both California and the United States.”48 

 

42 Water Code section 13241 (Stats. 1969, ch. 482; Stats. 1979, ch. 947; Stats. 1991, ch. 187 (AB 
673)). 
43 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202; 
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211 
(AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206); Stats. 1996 ch. 1023 
(SB 1497)). 
44 Water Code section 13243 (Stats. 1969, ch. 482). 
45 Water code section 13374 (Stats. 1972, ch. 1256). 
46 Water Code section 13263(a-b); (g) (Stats. 1969, ch. 482; Stats. 1992, ch. 211 (AB 3012) 
Stats. 1995, ch. 28 (AB 1247), ch. 421 (SB 572)). 
47 Water Code section 13377 (Stats. 1972, ch. 1256; Stats. 1978, ch. 746). 
48 Exhibit A, Test Claim, at p. 7. 
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California’s Antidegradation Policy (State Water Resources Control Board Resolution NO. 68-
16 adopted October 24, 1968) 

In 1968, the SWRCB adopted Resolution 68-16, formally entitled “Statement of Policy With 
Respect to Maintaining High Quality of Waters In California,” to prevent the degradation of 
surface waters where background water quality is higher than the established level necessary to 
protect beneficial uses.   That executive order states the following: 

WHEREAS the California Legislature has declared that it is the policy of the 
State that the granting of permits and licenses for unappropriated water and the 
disposal of wastes into the waters of the State shall be so regulated as to achieve 
highest water quality consistent with maximum benefit to the people of the State 
and shall be controlled so as to promote the peace, health, safety and welfare of 
the people of the State; and 

WHEREAS water quality control policies have been and are being adopted for 
waters of the State; and 

WHEREAS the quality of some waters of the State is higher than that established 
by the adopted policies and it is the intent and purpose of this Board that such 
higher quality shall be maintained to the maximum extent possible consistent with 
the declaration of the Legislature; 

NOW, THEREFORE, BE IT RESOLVED: 

Whenever the existing quality of water is better than the quality established in 
policies as of the date on which such policies become effective, such existing high 
quality will be maintained until it has been demonstrated to the State that any 
change will be consistent with maximum benefit to the people of the State, will 
not unreasonably affect present and anticipated beneficial use of such water and 
will not result in water quality less than that prescribed in the policies. 

Any activity which produces or may produce a waste or increased volume or 
concentration of waste and which discharges or proposes to discharge to existing 
high quality waters will be required to meet waste discharge requirements which 
will result in the best practicable treatment or control of the discharge necessary 
to assure that (a) a pollution or nuisance will not occur and (b) the highest water 
quality consistent with maximum benefit to the people of the State will be 
maintained. 

In implementing this policy, the Secretary of the Interior will be kept advised and 
will be provided with such information as he will need to discharge his 
responsibilities under the Federal Water Pollution Control Act. 

C. Regulatory History 
The Santa Clara River is the largest river system in southern California that remains in a 
relatively natural state.  The River originates in the San Gabriel Mountains in Los Angeles 
County, runs through Ventura County, and flows into the Pacific Ocean between the cities of San 
Buenaventura (Ventura) and Oxnard.  Land uses within the watershed include agriculture, open 
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space, and residential uses.49  Resolution R4-2008-012, adopted by the Regional Board, states 
that “[r]evenue from the agricultural industry within the Santa Clara watershed is estimated at 
over $700 million annually, and residential use is increasing rapidly both in the upper and lower 
watershed.”50  Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut 
gauging station, near the Los Angeles/Ventura County line, between the cities of Fillmore (in 
Ventura County) and Santa Clarita in Los Angeles County; Reach 4B is in Ventura County.51  
Claimant operates two WRPs that discharge into Reaches 4B, 5 and 6.52   

In 1975, the Regional Board established water quality objectives for chloride in the Santa Clara 
River.  The 1975 objectives for surface waters were established, in accordance with the State 
Antidegradation Policy (State Board Resolution No. 68-16), and the federal antidegration policy 
(40 C.F.R. 131.12), at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in Reach 6 
(then known as Reaches 7 and 8).53  The 1975 objectives were based on background 
concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin 
Plan, including off-stream agricultural irrigation.”54  The Basin Plan included chloride objectives 
between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.55  When the 
SWRCB set the water quality objectives in 1975, it “assumed the chloride concentrations in 
imported waters would remain relatively low.”56  However, in the years following, “chloride 
concentrations in the imported water supply into the Los Angeles Region increased,” and in 1978 
the Board “modified the water quality objectives for chloride…to 100 mg/L for both reaches.”57   

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the 
imported water supply related to drought (referred to by both the claimant and the Regional 
Board as the “Drought Policy”).  For dischargers into the Santa Clara River who applied for 
relief under the Drought Policy, chloride concentrations were permitted “in the discharger’s 
effluent to be the lesser of: (1) 250 mg/L; or (2) the chloride concentration of supply water plus 
85 mg/L.”58  The board renewed the Drought Policy in 1993 and 1995 “because the chloride 
levels in supply waters remained higher than the chloride levels before the onset of the drought.”  

49 See Exhibit A, Test Claim, at p. 34; Exhibit B, LA Regional Board Comments, at p. 1. 
50 Exhibit A, Test Claim, at p. 34. 
51 See Exhibit B, Resolution R4-2007-018, at paragraphs 4-6, describing subdividing Reach 4 
into Reaches 4A and 4B, for purposes of TMDL revision. 
52 Exhibit A, at pp. 49-52, Resolution R4-2008-012, describing conditional waste load 
allocations for Valencia and Saugus WRPs. 
53 See Exhibit A, at p. 151, Exhibit 6, LA Regional Board Resolution 97-02. 
54 Ibid. 
55 Ibid. 
56 Exhibit B, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2. 
57 Exhibit B, at p. 502, Attachment 56, 1978 Revisions to the Water Quality Control Plan for the 
Santa Clara River Basin. 
58 See Exhibit B, Attachment 57, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2. 
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In 1997, the Regional Board rescinded the Drought Policy and revised the water quality 
objectives for chloride for the Los Angeles River, Rio Hondo, and the San Gabriel River, but not 
for the Santa Clara River, “due to the potential for future adverse impacts to agricultural 
resources in Ventura County.”  The board “granted temporary variances to certain dischargers in 
the Santa Clara River watershed, including the Valencia and Saugus [Waste Reclamation 
Plants].”59  The interim effluent limits of 190 mg/L were applied for three years to the two 
facilities.60 

In 1998 the Santa Clara River “appeared for the first time on the state’s federally required 303(d) 
list of impaired waterbodies for chloride.”61  Reaches 5 and 6 of the Upper Santa Clara River did 
not meet the 100 mg/L water quality objective (WQO), and “[b]eneficial uses of the Upper Santa 
Clara River, including agricultural supply water and groundwater recharge were listed as 
impaired.”62  The Valencia and Saugus WRPs, which are owned and operated by the District, are 
two major point sources that discharge to the upper reaches of the River.63  The two WRPs are 
responsible for approximately 70 percent of the chloride loading to the River.64  The Valencia 
and Saugus WRPs were not designed to remove chloride from waste water, and in fact have been 
contributing to elevated chloride concentrations due to the use of chlorine disinfection.65 

In October of 2002, the Regional Board adopted Resolution 02-018, amending the Basin Plan to 
include a TMDL for chloride in the Santa Clara River.  The same resolution also assigned “final 
WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES 
permits.”  However, the TMDL resolution also included “interim WLAs for the [Saugus and 
Valencia facilities], to provide the District time to implement chloride source reduction, 
complete site-specific objective (“SSO”) studies, and make any necessary modifications to the 
WRPs.”66  The District determined at the time that the TMDL would require approximately $500 
million in upgrades to its treatment facilities, including advanced treatment (desalination) at both 
WRPs in order to meet the effluent limitations of 100 mg/L chloride.  The District appealed the 
decision to the SWRCB, which adopted Resolution 2003-0014, remanding the TMDL to the 

59 Exhibit B, LA Regional Board Comments, at p. 10; Attachment 57, at p. 507 [L.A. Regional 
Board Resolution 97-02, paragraph 2]. 
60 Exhibit B, LA Regional Board Comments, at p. 10. 
61 Ibid [referring to the Clean Water Act section 303(d), codified at 33 U.S.C. 1313(d), which 
requires states to identify and report to the EPA on those waters within its boundaries for which 
the effluent limitations have not proven effective “to implement any water quality standard 
applicable to such waters”].  See also, Exhibit A, Test Claim, at p. 9. 
62 Exhibit B, LA Regional Board Comments, at p. 10.  See also Exhibit B, LA Regional Board 
Comments, Attachment 58, at p. 523 [L.A. Regional Board Resolution 03-088, paragraph 2]. 
63 Exhibit A, Test Claim, at p. 34. 
64 Exhibit B, LA Regional Board Comments, at p. 11.  See also, Exhibit A, Test Claim, at p. 48. 
65 Exhibit A, Test Claim, at pp. 7; 11-12; 175; Exhibit B, LA Regional Board Comments, at pp. 
9-10 
66 Exhibit A, Test Claim, at p. 10; Exhibit B, LA Regional Board Comments, at pp. 10-11. 
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Regional Board for reconsideration of various items including: (1) an extension of the interim 
chloride limits, and (2) re-evaluation of the water quality objectives accounting for the beneficial 
uses to be protected, the quality of the imported water supply, and the impacts of drought 
periods.   In response, the Regional Board adopted Resolution 03-008,67 which included interim 
WLAs and an implementation plan for the chloride TMDL, including required studies to justify a 
potentially higher level for the WLAs and TMDL under the California Antidegradation Policy.68  
The TMDL was approved by the EPA, as amended by Resolution 03-008, on April 28, 2005.  On 
May 6, 2004, the Regional Board adopted Resolution 04-004, which revised and superseded the 
interim WLAs and implementation plan adopted by Resolution 03-008. 

In 2006, the board shortened the compliance period and the interim WLAs by two years,69 and in 
2008, the board shortened the compliance period by an additional year, but relaxed the chloride 
requirements as described in the next paragraph.70 

Between 2005 and 2008, several special studies were conducted, as required under the prior 
TMDL.71  On December 11, 2008, the Regional Board adopted Resolution R4-2008-012, saying:  
“The completion of these TMDL special studies…has led to the development of an alternative 
TMDL implementation plan that addresses chloride impairment of surface waters and 
degradation of groundwater.”72  The alternative plan is known as the Alternative Water 
Resources Management program; the AWRM includes: 

…the development of site-specific objectives [SSOs] for chloride while protecting 
beneficial uses; chloride source reduction actions through the removal of self-
regenerating water softeners; a switch from chlorine-based disinfection to 
ultraviolet disinfection at both WRPs; chloride load reduction actions through 
advanced treatment (like reverse osmosis and microfiltration) of a portion of the 
Valencia WRP’s effluent; supplemental water to enhance assimilative capacity of 
local groundwater or surface water; alternative water supply to protect salt-
sensitive agricultural beneficial uses during drought conditions; construction of 
extraction wells and pipelines; and expansion of recycled water uses with[in] the 
Santa Clarita Valley.73  

67 Exhibit B, at p. 523, Attachment 58, LA Regional Board Resolution 03-008. 
68 Exhibit X, Resolution 68-016, California Antidegradation Policy. 
69 Exhibit B, Attachment 60, at p. 566, Regional Board Resolution R4-2006-016, Implementation 
Task 14. 
70 Exhibit B, Attachment 63, at p. 624, Regional Board Resolution R4-2006-016, Implementation 
Task 21. 
71 See Exhibit A, Attachment 1, at pp. 34-36 [Regional Board Resolution R4-2008-012, 
paragraphs 10-16]. 
72 Exhibit A, Attachment 1, at p. 36 [Regional Board Resolution R4-2008-012, paragraph 15]. 
73 Exhibit A, Attachment 1, at p. 42 [Regional Board Resolution R4-2008-012, Table 3-A 
“Conditional Site Specific Objectives for the Santa Clara River Surface Waters]. 
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The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B, which is 
adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.74  The 
conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to 
Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B.75  The Resolution provides for the 
construction and implementation of advanced treatment (reverse osmosis desalination) at the 
Valencia facility, as well as a number of water supply control measures designed to attain the site 
specific objectives.76  The relaxed requirements are conditioned upon “the Claimant’s full and 
ongoing implementation of the AWRM program.”77  The 2008 resolution was approved by the 
State Water Board, OAL, and then finally by the U.S. EPA on April 6, 2010.78 

This test claim was filed by Santa Clarita Valley Sanitation District on March 30, 2011.  On July 
29, 2011, the Regional Board filed comments on test claim.79  On August 8, 2011, the 
Department of Finance (Finance) filed comments on the test claim.80  On September 28, 2011, 
the District filed rebuttal comments in response to both Finance and Regional Board 
comments.81 

III. Positions of the Parties 
Santa Clarita Valley Sanitation District Position 
The District seeks reimbursement for costs associated with implementing the Alternative Water 
Resources Management program (AWRM) described in Resolution R4-2008-012.  The AWRM 
includes technology upgrades at the two WRPs, as well as alternative water supply and 
groundwater management techniques in order to attain the site-specific objectives and waste load 
allocations of 150 mg/L for Reaches 5 and 6, and 117 mg/L for Reach 4B.82  The District also 
alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation 
Tasks outlined in the Resolution; these tasks primarily involve conducting studies and 
developing suggested revisions to the TMDL over a span of years commencing on the effective 
date of the 2002 TMDL (April 28, 2005).83 

74 Id., p. 42. 
75 Id., at pp. 49-51. 
76 Id., at p. 51. 
77 Exhibit B, LA Regional Board Comments, at p. 17.  See also, Exhibit A, Test Claim, at p. 11 
[“If the AWRM program is not timely implemented, the water quality objectives for chloride 
will revert back from the conditional SSOs to the current levels of 100 mg/L.”]. 
78 Exhibit A, Test Claim, at p. 11; Exhibit B, LA Regional Board Comments, at p. 17. 
79 Exhibit B, LA Regional Board Comments. 
80 Exhibit C, Department of Finance Comments. 
81 Exhibit D, Claimant’s Rebuttal Comments. 
82 Exhibit A, Test Claim, at pp. 16; 49-51. 
83 Exhibit A, Test Claim, at pp. 13-17; 59-63. 
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The District explains that the Clean Water Act “requires states to adopt water quality standards 
for the beneficial uses of waters of the United States and the water quality criteria for specific 
uses of those waters.”  The Act further requires “continuing review and revision of the 
standards,” and requires states to “continually identify those waters of the United States within 
their boundaries that do not meet water quality standards (the ‘303(d) List’), rank them in order 
of priority for enforcement, and prepare TMDLs for those waters that will ensure re-attainment 
of the standard through action by regulated dischargers.”  However, the District asserts that 
“[w]hile the Clean Water Act mandates these planning activities, it leaves to the states their 
evaluation and specific determination of regulatory requirements based, in part, upon site-
specific factors.”84   

The District argues that the Regional Board’s determination of water quality objectives, and 
eventually a TMDL for chloride, was discretionary regulatory activity that was not mandated by 
federal law.  The District bases its conclusion that the TMDL was discretionary on the fact that 
the TMDL and WLAs have changed over time.   

The District asserts that it “now faces enormous costs to ‘solve’ a problem that is has not created 
as does not control, and has already substantially mitigated by implementing a comprehensive 
chloride source reduction program within the sewer service area.”  The District estimates its 
costs “to comply with the TMDL’s conditional SSOs and WLAs is $250 millon.”85  The District 
acknowledges that “[s]ome of the compliance project costs may be paid from service charges,” 
but the District asserts that its “elected officials could not support the proposed rate increases in 
the face of fierce public opposition.”  The District maintains that “a local agency does not fall 
under the fee increase exception [of section 17556(d)] if it is unable to obtain the requisite 
approval under the Proposition 218 process,” which requires a local agency to provide notice of 
any new or increased assessment.  The District provided the notice, as required, and alleges that 
it “received strong opposition amongst its constituents,” and “[a]s a result, the District has been 
unable to successfully implement a rate increase due to public resistance.”86 

In response to the LA Regional Board’s comments on the test claim, the District’s rebuttal 
comments stress the discretion available to the Regional Board, which it believes demonstrates 
that the Resolution is not necessary to implement a federal mandate.  The comments further 
stress that the District’s “elected officials could not implement the proposed rate increase in the 
face of fierce public opposition;” that the District participated in developing the AWRM “only to 
protect, to the best of its ability, the interests of its ratepayers;” and that therefore “the District is 
entitled to subvention of the costs that have been and will be incurred as a result of this 
mandate.”87  

Los Angeles Regional Water Board Position. 
The Regional Board maintains that this test claim does not qualify for subvention.  The Regional 
Board argues that it is required by the CWA to establish a TMDL for chlorides for an impaired 

84 Exhibit A, Test Claim, at p. 5. 
85 Exhibit A, Test Claim, at p. 12. 
86 Id, at p. 25. 
87 Exhibit D, Rebuttal Comments, at pp. 2-14. 
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water body.  In addition the Regional Board asserts that that absent the AWRM plan, the 
claimant would be required to meet the water quality standard established for the Santa Clara 
River in the 2002 TMDL (and maintained in the revisions of 2004 and 2006) by the year 2015.  
The Regional Board argues that it has no discretion whether to adopt water quality objectives 
due to the listing of the Santa Clara River under section 1313(d) of the CWA.  The Regional 
Board asserts that “[w]ater quality standards are adopted pursuant to the Clean Water Act, and 
any TMDL is required to attain and maintain the applicable water quality standards, no matter 
how many times these regulatory mechanisms are modified and amended.”88  The Regional 
Board further argues that the alleged discretion exercised in allocating pollutant loading among 
various dischargers does not make the Resolution a state-mandated program: “a TMDL is not 
valid unless it contains wasteload and load allocations.”  The Regional Board holds that “to 
protect beneficial uses, the Los Angeles Water Board had no choice but to assign wasteload 
allocations to each point source discharger, including the Claimant.”89 

In addition, the Regional Board also argues that the Resolution does not impose a new program 
or higher level of service.  The Regional Board argues that the chloride water quality objective 
was first established in 1975, and the 2008 Resolution was intended “to incorporate less-stringent 
site-specific objectives in order to support the Claimant’s AWRM program.”  The Regional 
Board continues: “[t]hus, if anything, the 2008 Resolution imposed a lower level of service in 
order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride 
water quality objective.”  The Regional Board also asserts that it did not impose this program: 
“[t]he AWRM is the Claimant’s chosen method of complying with the Chloride TMDL and the 
water quality objectives.”  Finally, the Regional Board argues that if the U.S. EPA had adopted a 
chloride TMDL for the Santa Clara River, which the applicable laws permit if the state fails to do 
so, “it would have done so without an implementation plan, since the U.S. EPA does not include 
implementation plans as part of their TMDLs.”  In other words, the District has the Regional 
Board to thank for the gradual and phased implementation of the TMDL, which the Regional 
Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of 
the U.S. EPA.90 

Moreover, the Regional Board argues that the Resolution does not impose requirements that are 
unique to government.  The Regional Board holds that “the 2008 Resolution is a regulatory 
provision of general applicability and not a new program or higher level of service.”  The 
Regional Board asserts that “[w]ater quality objectives apply to a waterbody as a whole, and all 
dischargers are subject to them.”  The Regional Board further states that “[l]ikewise, TMDLs 
must assign wasteload allocations and load allocations to all sources of the pollutant, both public 
agencies and private industry alike.”  Therefore, the Regional Board concludes that “the 
challenged provisions treat dischargers with an even hand, irrespective of status (any point or 
nonpoint source) and are not peculiar to local agencies.”91 

88 Exhibit B, LA Regional Board Comments, at pp. 22-23. 
89 Exhibit B, LA Regional Board Comments, at p. 24. 
90 Exhibit B, LA Regional Board Comments, at p. 26. 
91 Exhibit B, LA Regional Board comments, at pp. 26-27. 
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Finally, the Regional Board argues that three of the statutory exceptions of Government Code 
section 17556 are applicable.  The Regional Board argues that the water quality standards and 
the TMDL contained in the Resolution are federally mandated, and therefore section 17556(c) 
applies.92  The Regional Board argues also that section 17556(a) applies to bar this test claim 
because “the Claimant itself developed and proposed the AWRM program and then requested 
the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.”93  And, the 
Regional Board argues that the Claimant possesses fee authority within the meaning of section 
17556(d).  The Regional Board dismisses the claimant’s assertion that “the District’s board 
declined to adopt the proposed rate increases based on the expectations that any substantive rate 
increase would be overturned by way of referendum due to fierce opposition from the district’s 
ratepayer.”94  The Regional Board argues that “[t]he plain language of this exception is based on 
the Claimant’s authority, not on the Claimant’s practical ability in light of surrounding economic 
circumstances, to levy fees.”95  The Regional Board concludes that “[t]he Claimant cannot rely 
on mere speculation as to what could happen as a defense to the fee increase exception” of 
section 17556(d).96 

Department of Finance Position 
Finance argues that the TMDL does not impose a reimbursable state mandate because “(1) the 
regulations are required by section 303(d) of the federal Clean Water Act, (2) the regulations by 
themselves do not require the claimant to act, and (3) even if the regulations required action, 
claimant has fee authority sufficient to pay its costs.”  Finance also questions whether the claim 
may be time barred, because the Resolution was adopted by the LA Regional Board in December 
2008, and the test claim was filed on March 30, 2011.97 

IV. Discussion 
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service… 

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 

92 See Exhibit B, LA Regional Board Comments, at p. 28. 
93 Exhibit B, LA Regional Board Comments, at p. 29. 
94 Exhibit B, LA Regional Board Comments, at pp. 30-31 [citing to Exhibit A, Test Claim, at p. 
26]. 
95 Exhibit B, LA Regional Board Comments, at p. 31 [citing Connell v. Superior Court (1997) 59 
Cal.App.4th 382, at pp. 401-402]. 
96 Exhibit B, LA Regional Board Comments, at p. 31. 
97 Exhibit C, Department of Finance Comments, at pp. 1-2. 
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articles XIII A and XIII B impose.”98  Thus, the subvention requirement of section 6 is “directed 
to state-mandated increases in the services provided by [local government] …”99 Reimbursement 
under article XIII B, section 6 is required when the following elements are met: 

1.   A state statute or executive order requires or “mandates” local agencies or 
school districts to perform an activity.100 

2.   The mandated activity either: 

a. Carries out the governmental function of providing a service to the 
public; or  

b. Imposes unique requirements on local agencies or school districts and 
does not apply generally to all residents and entities in the state.101   

3.   The mandated activity is new when compared with the legal requirements in 
effect immediately before the enactment of the test claim statute or executive 
order and it increases the level of service provided to the public.102   

4.  The mandated activity results in the local agency or school district incurring 
increased costs, within the meaning of section 17514.  Increased costs, 
however, are not reimbursable if an exception identified in Government Code 
section 17556 applies to the activity.103 

The determination of whether a statute or executive order imposes a reimbursable state-mandated 
program is a question of law.104  The Commission is vested with exclusive authority to 
adjudicate disputes over the existence of state-mandated programs within the meaning of article 
XIII B, section 6.105  In making its decisions, the Commission must strictly construe article XIII 
B, section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”106 

98 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
99 County of Los Angeles v. State of California (County of Los Angeles I) (1987) 43 Cal.3d 46, 
56. 
100 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School 
Dist.) (2004) 33 Cal.4th 859, 874. 
101 Id. at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46, 56.) 
102 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School District v. Honig (1988) 44 Cal.3d 830, 835. 
103 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal.App.4th 1265, 1284; 
Government Code sections 17514 and 17556. 
104 County of San Diego, supra, 15 Cal.4th 68, 109. 
105 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487. 
106 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280 [citing City of San Jose, supra]. 
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A. Threshold Issues: the Santa Clarita Valley Sanitation District is an Eligible 
Claimant Before the Commission; Resolution R4-2008-012 is an Executive Order 
within the Meaning of Article XIII B, Section 6; and the Test Claim is Timely Filed. 

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the 
Commission 

Article XIII B, section 6 requires reimbursement for increased costs mandated by the state.  
“Costs mandated by the state” is defined to mean “any increased costs which a local agency or 
school district is required to incur…as a result of any statute…or any executive order 
implementing any statute…which mandates a new program or higher level of service of an 
existing program.”107  “Local agency,” in turn, is defined to include “any city, county, special 
district, authority, or other political subdivision of the state.”108 

However, not every “local agency,” as defined, is an eligible claimant before the Commission.  
In addition to an entity fitting the description above, the entity must also be subject to the tax and 
spend limitations of articles XIII A and XIII B.  The California Supreme Court, in County of 
Fresno v. State of California,109 explained the constitutional subvention requirement as follows: 

Section 6 was included in article XIII B in recognition that article XIII A of the 
Constitution severely restricted the taxing powers of local 
governments…Specifically, it was designed to protect the tax revenues of local 
governments from state mandates that would require expenditure of such 
revenues.  Thus, although its language broadly declares that the “state shall 
provide a subvention of funds to reimburse ... local government for the costs [of a 
state-mandated new] program or higher level of service,” read in its textual and 
historical context section 6 of article XIII B requires subvention only when the 
costs in question can be recovered solely from tax revenues.110 

Accordingly, in Redevelopment Agency of San Marcos v. Commission on State Mandates,111 the 
Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to 
claim reimbursement because their funding came primarily from tax increment financing, which 
the court determined, due to a valid statutory exemption, was not subject to the taxing and 
spending limitations of articles XIII A and XIII B: 

Because of the nature of the financing they receive, tax increment financing, 
redevelopment agencies are not subject to this type of appropriations limitations 
or spending caps; they do not expend any “proceeds of taxes.”  Nor do they raise, 
through tax increment financing, “general revenues for the local entity.”  The 

107 Government Code section 17514 (Stats. 1984, ch. 1459). 
108 Government Code section 17518 (Stats. 1984, ch. 1459). 
109 County of Fresno, supra, 53 Cal.3d 482. 
110 Id, at p. 487.  Emphasis in original. 
111 (Cal. Ct. App. 4th Dist. 1997) 55 Cal.App.4th 976 
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purpose for which state subvention of funds was created, to protect local agencies 
from having the state transfer its cost of government from itself to the local level, 
is therefore not brought into play when redevelopment agencies are required to 
allocate their tax increment financing in a particular manner...112 

Therefore, a local agency that does not collect and expend “proceeds of taxes” is not an eligible 
claimant before the Commission.113 

Here, the District receives at least some amount of its funding from local taxes, and is subject to 
an appropriations limit for at least a portion of its revenues, and is therefore an eligible claimant.  
The State Controller’s Special Districts Annual Report for  2010-2011 indicates that the Santa 
Clarita Valley Sanitation District was subject to an appropriations limit for approximately one-
third of its total revenue (nearly $11 million), and made total appropriations subject to the 
appropriations limit in the amount of $5,778,450.114  Based on the foregoing, the Commission 
finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the 
Commission. 

2. The Regional Water Board’s Order is an Executive Order within the Meaning of 
Article XIII B, Section 6. 

Article XIII B, section 6 provides that “[w]henever the Legislature or any state agency mandates 
a new program or higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such local government for the costs of such programs or 
increased level of service…”  Government Code section 17514 provides that costs mandated by 
the state includes “any increased costs which a local agency or school district is required to 
incur…as a result of…any executive order implementing any statute…which mandates a new 
program or higher level of service of an existing program…”  Government Code section 17516 
defines an “executive order” to mean “any order, plan, requirement, rule, or regulation issued 
by…[a]ny agency, department, board, or commission of state government.”115 

Because Resolution R4-2008-012 is an order of a state board, the Commission finds that 
Resolution R4-2008-012 is an executive order within the meaning of article XIII B, section 6. 

3. The Test Claim was Timely Filed 

Section 17551 provides that “[l]ocal agency and school district claims shall be filed not later than 
12 months following the effective date of a statute or executive order, or within 12 months of 
incurring increased costs as a result of a statute or executive order, whichever is later.”116  

112 Redevelopment Agency of San Marcos, supra, 55 Cal.App.4th at p. 986 [internal citations 
omitted]. 
113 Ibid.  See also, County of Fresno, supra (1991) 53 Cal.3d 482, at p. 487  [“[R]ead in its 
textual and historical context section 6 of article XIII B requires subvention only when the costs 
in question can be recovered solely from tax revenues.”]. 
114 Exhibit X, 2010-2011 Special Districts Annual Report Excerpts 1 and 2. 
115 Government Code section 17516 (as amended by Stats. 2010, ch. 288 (SB 1169)). 
116 Government Code section 17551 (Stats. 2007, ch. 329 (AB 1222)). 
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Section 1183 of the Commission’s regulations states that “within 12 months,” for purposes of 
test claim filing, “means by June 30 of the fiscal year following the fiscal year in which 
increased costs were first incurred by the claimant.” 117 

Finance has raised the statute of limitations found in section 17551, arguing that the test claim 
was filed on March 30, 2011, while the Resolution had an effective date of December 11, 2008.  
Finance further argues that the District “asserts that eligible costs under the claim include those 
for the entire fiscal year 2009-10.”  Finance concludes that “[i]f no allegedly state-mandated 
costs were incurred until fiscal year 2009-2010, all claimed costs for that fiscal year would have 
had to be incurred after March 30, 2010 to not be time barred.”118 

Finance’s first point, that the effective date of the Resolution would place this test claim beyond 
the time bar, has some merit.  An effective date of December 11, 2008 would require that a valid 
test claim be filed by June 30, 2010.  However, because TMDLs and waste load allocations must 
be approved by the SWRCB, OAL,119 and the Administrator of the EPA,120 there is an open 
question, for purposes of applying section 17551, whether the Resolution at issue is “effective” 
on the date it was approved by the Regional Board, or on the date that it is approved by the 
Administrator (here, April 6, 2010).121  Fortunately, that issue need not be resolved by the 
Commission at this time, because the Government Code states that a test claim shall be filed not 
later than 12 months following the effective date of the test claim statute or executive order, or 
not later than 12 months following the first costs incurred.  Section 17551 allows a claimant to 
take advantage of “whichever is later,” and here the District has declared that it first incurred 
costs in fiscal year 2009-2010.122  There is no evidence in the record to rebut the District’s 
declaration. 

The Government Code allows for a claim to be filed 12 months after the date costs were first 
incurred; the filing date does not necessarily turn on the effective date of the statute or executive 
order.  And, section 1183, as cited above, states that “within 12 months” means the end of the 
fiscal year following the fiscal year in which costs were incurred. 123 Therefore, if the filing date 
of this test claim is based on first incurring costs during fiscal year 2009-2010, a claimant would 
need to file by June 30, 2011.   

Based on the foregoing, the Commission finds that this test claim was timely filed. 

117 Code of Regulations, title 2, section 1183 (Register 2008, No. 17). 
118 Exhibit C, Department of Finance Comments, at p. 2.  See also, Exhibit A, Test Claim, at p. 
17; Exhibit D, Rebuttal Comments, at p. 13. 
119 Exhibit B, LA Regional Board Comments, at p. 8 [citing Water Code §§ 13245, 13246; 
Government Code § 11353].  See also, Exhibit A, Test Claim, at p. 6. 
120 Exhibit B, LA Regional Board Comments, at p. 8 [citing 33 U.S.C. § 1313(c)(3); 40 C.F.R. § 
131.20(c)].  See also, Exhibit A, Test Claim, at p. 6. 
121 Exhibit A, Test Claim, at p. 11; Exhibit B, LA Regional Board Comments, at p. 17. 
122 Exhibit A, Test Claim, at pp. 544-554 [declaration of Stephen Maguin, Chief Engineer of 
SCVSD].  See also Exhibit A, at p. 3 [certification of claim by Stephen Maguin]. 
123 Code of Regulations, title 2, section 1183 (Register 2008, No. 17). 
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B. The Regional Water Board’s Resolution and Order does not Mandate a New 
Program or Higher Level of Service within the Meaning of Article XIII B, Section 6. 

The District states that “Regional Board Resolution No. R4-2008-012 requires: (1) compliance with 
specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs' 
NPDES permits; and (2) specific "implementation tasks" necessary for compliance.” The 
Implementation Tasks, along with the final waste load allocations, “are the subject of this test 
claim.”124   

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for 
Reaches 4B, 5, and 6, and conditional waste load allocations for the water discharged from the 
Valencia and Saugus WRPs to Reaches 4B, 5, and 6.  The WLAs for the District’s WRP facilities are 
based on, and numerically identical to, the SSOs for the respective reaches (117 mg/L chloride for 
Reach 4B, and the discharge into Reach 4B; 150 mg/L chloride for Reaches 5 and 6, and for the 
discharge into Reaches 5 and 6).125  All other point sources are assigned WLAs equal to 100 
mg/L.126  Attachment B also provides for the operation of reverse osmosis treatment at the Valencia 
WRP, the provision of supplemental water to Reach 4B when chloride concentrations exceed 117 
mg/L, and the design and construction of advanced treatment facilities.127  In addition, Attachment B 
outlines the following implementation tasks: 

4. The SCVSD will convene a technical advisory committee or committees 
(TAC(s)) in cooperation with the Regional Board to review literature, develop a 
methodology for assessment, and provide recommendations with detailed 
timelines and task descriptions to support any needed changes to the time 
schedule for evaluation of appropriate chloride threshold for Task 6…¶ 
5. Groundwater/Surface Water Interaction Model: The SCVSD will solicit 
proposals, collect data, develop a model in cooperation with the Regional Board, 
obtain peer review, and report results. The impact of source waters and reclaimed 
water plans on achieving the water quality objective and protecting beneficial 
uses, including impacts on underlying groundwater quality, will also be assessed 
and specific recommendations for management developed for Regional Board 
consideration. The purpose of the modeling and sampling effort is to determine 
the interaction between surface water and groundwater as it may affect the 
loading of chloride from groundwater and its linkage to surface water quality. 
6. Evaluation of Appropriate Chloride Threshold for the Protection of Sensitive 
Agricultural Supply Use and Endangered Species Protection: The SCVSD will 
prepare and submit a report on endangered species protection thresholds. The 
SCVSD will also prepare and submit a report presenting the results of the 
evaluation of chloride thresholds for salt sensitive agricultural uses, which shall 
consider the impact of drought and low rainfall conditions and the associated 

124 Exhibit A, Test Claim, at p. 13. 
125 Exhibit A, Test Claim, at pp. 46-53. 
126 Exhibit A, Test Claim, at p. 52. 
127 Exhibit A, Test Claim, at pp. 50-52; 58; 63. 
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increase in imported water concentrations on downstream crops utilizing the 
result of Task 5. 
7. Develop SSO for Chloride for Sensitive Agriculture: The SCVSD will solicit 
proposals and develop technical analyses upon which the Regional Board may 
base a Basin Plan amendment. 
8. Develop Anti-Degradation Analysis for Revision of Chloride Objective by SSO: 
The SCVSD will solicit proposals and develop draft anti-degradation analysis for 
Regional Board consideration. 
9. Develop a pre-planning report on conceptual compliance measures to meet 
different hypothetical final conditional wasteload allocations. The SCVSD shall 
solicit proposals and develop and submit a report to the Regional Board that 
identifies potential chloride control measures and costs based on different 
hypothetical scenarios for chloride SSOs and final conditional wasteload 
allocations. 
¶…¶ 
17. a)Implementation of Compliance Measures, Complete Environmental Impact 
Report: The SCVSD shall complete a Wastewater Facilities Plan and 
Programmatic Environmental Impact Report for facilities to comply with final 
effluent permit limits for chloride. 
¶…¶ 

20. The interim WLAs for chloride shall remain in effect for no more than 10 
years after the effective date of the TMDL. Conditional SSO for chloride in the 
USCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B, 5, 
and 6 shall apply by May 5, 2015. The Regional Board may consider extending 
the completion date of this task as necessary to account for events beyond the 
control of the SCVSD.128 

The District alleges the following costs mandated by Resolution R4-2008-012: 

Summary of the Implementation Tasks Completed to Date: 

TMDL Study/Task       Cost 

TMDL Collaborative Process Facilitation Services (Task 4)  $0.8 million 
Ground Water Surface Water Interaction Model (Task 5)   $3.1 million 
Agricultural Chloride Threshold Study (Task 6)   $0.7 million 
Threatened and Endangered Species Study (Task 6)   $0.1 million 
Site Specific Objectives and Anti-Degradation Study (Task 7 & 8) $0.3 million 
Chloride Compliance Cost Study (Task 9)    $0.5 million 
Facilities Plan & EIR (Task 17a)     $1.1 million 

Total TMDL Study Costs to Date     $6.6 million 

128 Exhibit A, Test Claim, at pp. 59-63. 
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¶….¶ 
As previously indicated, the District has implemented a comprehensive chloride source reduction 
program within the sewer service area designed to reduce chloride levels in the WRP discharges 
in order to comply with final WLAs for chloride. (See Exh. 19). Specifically, the District 
implemented an innovative automatic water softener public outreach and rebate program, in 
compliance with Senate Bill475, to remove automatic water softeners, which contribute 
significant amounts of chloride to the WRP discharges. The total cost of the program for removal 
of automatic water softeners, not including the cost of the District's staff time, is approximately 
$4.8 million.129 

The District goes on to state that compliance with the conditional SSOs and WLAs will require 
implementation of “ultra-violet light disinfection at both WRPs;” construction of advanced 
treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination; 
salt management facilities such as extraction wells and water supply conveyance pipelines; 
supplemental water; and alternative water supplies for the protection of beneficial uses.130  These 
activities and costs are described as the AWRM.  The District’s “present estimate of the cost to 
comply with the TMDL’s conditional SSOs and WLAs is $250 million.”131 

The District estimates its costs to implement the AWRM program as follows: 

AWRM Project Element    Estimated Capital Cost 

Facilities Plan & Environmental Impact Report (EIR)  $2.5 million 
Advanced Treatment [MF & RO]     $30.0 million 
Brine Disposal (Deep Well Injection, DWI)    $53 million 
Ventura Salt Export Facilities  

(a) MF/RO Conveyance Pipeline from Valencia WRP  $46.5 million 
(b) GW Extraction Wells in Ventura County   $5.5 million 
(c) Blend Water Pipeline from Wells to River   $52.3 million 

Supplemental Water from local pumped groundwater  $30.0 million 
Supplemental Water conveyance     $12.0 million 
UV Disinfection Facilities at Saugus & Valencia WRP  $16.5 million 
Removal of Automatic Water Softeners    $2.4 million 

Total Estimated Capital Cost             $250.7 million132 

Thus the District has alleged the above activities required by the 2008 Resolution, totaling 
approximately $257 million in alleged increased costs.  The analysis below addresses whether 
the activities alleged in the Implementation Tasks and the AWRM program constitute a new 
program or higher level of service.   

 

129 Exhibit A, Test Claim, at pp. 13-16. 
130 Exhibit A, Test Claim, at pp. 11-12. 
131 Id, at p. 12. 
132 Exhibit A, Test Claim, at p. 16 
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1. Some of the Implementation Tasks described in the Resolution are not new. 

Resolution R4-2008-012 constitutes a revision to the existing chloride TMDL for the Upper 
Santa Clara River, and therefore many of the implementation tasks included in the resolution 
may have already been completed, or, at minimum, were included in earlier versions of the 
TMDL that continued to be required when the 2008 Resolution was adopted and which have not 
been pled in this test claim, and are therefore not new, with respect to prior law.  Activities that 
are not new, as compared with an earlier order or resolution in effect at the time the 2008 
Resolution was adopted, do not constitute a new program or higher level of service and, thus, are 
not reimbursable in the context of the current test claim.133 

Implementation Tasks 4, 5, 6, 7, 8, and 9, quoted above from Resolution R4-2008-012, are found 
in nearly identical language in Resolution 04-004,134 and again in Resolution R4-2006-016.135  
Additionally, Implementation Tasks 4-9 are listed in the revised TMDL as having completion 
dates prior to the adoption and approval of the 2008 Resolution.136  Moreover, these tasks appear 
to have indeed been completed prior to the adoption of Resolution R4-2008-012:  the Resolution 
states that “[t]he Santa Clarita Valley Sanitation District (SCVSD) has completed all of the 
necessary special studies required by the Chloride TMDL (TMDL Task Nos 3, 4, 5, 6, 7, 8, 9, 
10b, and 10c).”  The Resolution further states that “[t]he completion of these TMDL special 
studies…has led to the development of an alternative TMDL implementation plan that addressed 
chloride impairment of surface waters and degradation of groundwater.”137   

Based on the plain language of the Resolution itself, these Implementation Tasks were completed 
prior to the adoption of the Resolution.  It appears that the tasks were repeated in the revised 
TMDL adopted December 11, 2008, but activities that were completed (and the costs thereby 
incurred) prior to July 1, 2009 are outside the period of eligibility for this test claim.138  
Moreover, activities that were required by a prior version of the TMDL are not new.  Therefore, 
all costs and activities alleged for Implementation Tasks 4, 5, 6, 7, 8, and 9 do not result in a 
state-mandated new program or higher level of service and are denied. 

Implementation Task 17a, “Implementation of Compliance Measures, Complete Environmental 
Impact Report…” is found in Resolution R4-2006-016.139, 140   The claimant alleges $613,530 for 

133 Lucia Mar Unified School District, supra, (1988) 44 Cal.3d 830, at p. 835. 
134 See Exhibit B, LA Regional Board Comments, at p. 537 and following. 
135 Exhibit B, LA Regional Board Comments, at pp. 564-565. 
136 E.g., Task 4: Convening a technical advisory committee to conduct literature review and 
develop methodology for assessment; Completion Date 05/04/2006; Task 5: 
Groundwater/Surface Water Interaction Model; Completion Date 11/20/2007. 
137 Exhibit A, Test Claim, at p. 36. 
138 Government Code section 17557(e) [“A test claim shall be submitted on or before June 30 
following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.”  
This test claim was submitted on March 30, 2011, establishing eligibility for reimbursement 
beginning July 1, 2009]. 
139 Exhibit B, LA Regional Board Comments, at p. 566. 
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“Facilities Plan & EIR – Task 17” and $774,890 for “Consultants (TMDL Task 17)” incurred in 
fiscal year 2009-2010.  However, the activities of implementing compliance measures and to 
completing an EIR are not new, with respect to prior law, and the resolution which first required 
these activities was not pled in this test claim.  Therefore, these implementation tasks are not new 
and do not impose a new program or higher level of service. 

Finally, the default TMDL, including WLAs of 100 mg/L for the Saugus and Valencia WRPs, 
which takes effect “if the District cannot comply with the AWRM program,” is not a new 
requirement.  The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River 
in 2002, which “required the Districts to reduce the chloride levels in the Plants’ discharge.”141  
That TMDL was revised in 2004 and 2006, but the numerical limits were not altered.  The 
TMDL in effect prior to the 2008 Resolution “has a numeric target of 100 mg/L, measured 
instantaneously and expressed as a chloride concentration, required to attain the water quality 
objective and protect agricultural supply beneficial use.”142  In addition, the TMDL includes 
“waste load allocations (WLAs) [of] 100 mg/L for Valencia WRP and 100 mg/L for Saugus 
WRP.”143  The numerical limits adopted in 2002, which the parties acknowledge will control if 
the AWRM program is not fully and continuously implemented, have not changed, and are 
therefore not new, irrespective of whatever costs might be incurred to implement them. 

Based on the foregoing, Implementation Tasks 4, 5, 6, 7, 8, 9, and 17a are not new, with respect 
to prior law.  In addition, the waste load allocations are not new, with respect to prior law.  
Therefore the Commission finds that none of these provisions constitutes a state-mandated new 
program or higher level of service. 

2. Accelerating the implementation period of the final waste load allocations under 
Implementation Task 20 is not a new program or higher level of service resulting 
in increased costs mandated by the state. 

Implementation Task 20 shortens the applicable period of the interim WLAs, thus accelerating 
the implementation of the final WLAs for the Saugus and Valencia WRPs, from 11 years to 10 
years, commencing with the effective date of the 2002 TMDL.144  The interim WLAs are 
designed to accommodate the time needed for the WRPs to implement desalination and other 
chloride reduction improvements.  For the Saugus WRP, the interim WLA is described as “the 
sum of State Water Project treated water supply concentration plus 114 mg/L, as a twelve month 
rolling average,” but not to exceed 230 mg/L.  For the Valencia WRP, the interim WLA is 
described as “the sum of State Water Project treated water supply concentration plus 134 mg/L, 
as a twelve month rolling average,” but not to exceed 230 mg/L.145  These interim WLAs were 

140 Exhibit X, SCVSD Draft EIR at p. 8 [stating that Resolution R4-2006-016 was approved by 
U.S. EPA on June 12, 2008.]. 
141 Exhibit A, Test Claim, at p. 175. 
142 Exhibit A, Test Claim, at p. 191 [Attachment A to Resolution R 02-018]. 
143 Id, at p. 192. 
144 The 2002 Resolution was approved by U.S. EPA, after appeal, remand, and revision, on April 
28, 2005.  (See Exhibit A, Test Claim, at p. 45 [Attachment B to Resolution R4-2008-012].) 
145 Exhibit B, LA Regional Board Comments, at p. 543 [Resolution R4-04-004]. 
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originally intended to apply for two and one-half years, pursuant to the 2002 TMDL adopted by 
the Regional Board.  That period was expanded to 13 years after appeal and remand from the 
SWRCB, and the revised schedule was approved by the SWRCB, OAL, and the Administrator of 
the U.S. EPA.146  Resolution R4-2006-016 shortened the interim WLA period by two years, as 
follows: 

The interim effluent limits for chloride shall remain in effect for no more than 11 
years after the effective date of the TMDL. Water Quality Objective for chloride 
in the Upper Santa Clara River shall be achieved. The Regional Board may 
consider extending the completion date of this task as necessary to account for 
events beyond the control of the [District].147 

Resolution R4-2008-012 shortened the implementation schedule again, providing that the interim 
WLAs “shall remain in effect for no more than 10 years after the effective date of the TMDL.”148 

There is no new program inherent in shortening the time frame for the interim WLAs.  The 
requirements of the interim WLAs remain the same, only the schedule is accelerated, and the 
final WLAs attach one year sooner.  It may be argued that it costs more to implement the final 
WLAs one year sooner, but this change does not of itself constitute a new program or higher 
level of service.   

The court of appeal in Long Beach Unified School District declared that “[a] mere increase in the 
cost of providing a service which is the result of a requirement mandated by the state is not 
tantamount to a higher level of service.”149  The Supreme Court has also spoken on the 
requirement of a new program, in terms often repeated in later decisions: “We recognize that, as 
its made indisputably clear from the language of the constitutional provision, local entities are 
not entitled to reimbursement for all increased costs mandated by state law, but only those costs 
resulting from a new program or an increased level of service imposed upon them by the 
state.”150  Accordingly, in City of San Jose v. State of California,151 the court held that 
“withdrawal of funds to reimburse [for a program] was not a ‘new program’ under section 6,”152 
and that “there is no basis for applying section 6 as an equitable remedy to cure the perceived 

146 Exhibit B, LA Regional Board Comments, at pp. 533 [Resolution R4-03-008]; 605 
[Resolution R4-2008-012]. 
147 Exhibit A, Test Claim, at p. 228; Exhibit B, LA Regional Board Comments, at p. 566 
[emphasis added]. 
148 Exhibit B, LA Regional Board Comments, at pp. 623-624. 
149 Long Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155, at p. 
173 [citing County of Los Angeles, supra, 43 Cal.3d at pp. 54-56] [emphasis added]. 
150 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at p. 835 [emphasis 
added]. 
151 (1996) 45 Cal.App.4th 1802, at pp. 1811-1813 
152 City of San Jose, supra, 45 Cal.App.4th at p. 1817. 
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unfairness resulting from political decisions on funding priorities.”153  Finally, not only is an 
increase in costs not tantamount to a higher level of service, there is no evidence in the record of 
the incremental cost increase which might be alleged based on accelerating the implementation 
of the final WLAs by one year.   

Based on the foregoing, Implementation Task 20 does not impose any new state mandated 
activities and does not result in a new program or higher level of service. 

3. The Alternative Water Resources Management program is not a new program or 
higher level of service. 

The California Supreme Court, in County of Los Angeles I,154 addressed the phrase “new 
program or higher level of service” as follows: 

Looking at the language of section 6 then, it seems clear that by itself the term 
“higher level of service” is meaningless.  It must be read in conjunction with the 
predecessor phrase “new program” to give it meaning…We conclude that the 
drafters and the electorate had in mind the commonly understood meanings of the 
term – programs that carry out the governmental function of providing services to 
the public, or laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply generally to all residents and 
entities in the state.155 

Thus the Supreme Court articulated a multi-faceted test for “new program or higher level of 
service:” reimbursement requires (1) a new task or activity; (2) which constitutes an increase in 
service as compared to prior law; (3) and which either provides a service to the public, or 
imposes requirements uniquely upon government, rather than upon all persons and entities 
equally. 

The Regional Board has argued that the Resolution cannot impose a new program or higher level 
of service because water quality objectives and TMDLs apply to a water body as a whole, and all 
dischargers are subject to them, “both public agencies and private industry alike.”  The 
Commission need not address this argument since the AWRM program is an optional alternative 
to complying with prior law which claimant may choose to reject.  Moreover, the requirements 
of the AWRM are less stringent and provide a lower level of service when compared to the law 
in effect immediately prior to the adoption of R4-2008-012.  Therefore the Commission finds 
that the AWRM does not impose a state mandated new program or higher level of service.    

The Regional Board argues that Resolution issue, R4-2008-12, cannot impose a new program or 
higher level of service because it “amended the Basin Plan to, among other things, adopt site-
specific objectives for chloride in the Santa Clara River that are less stringent than the generally 
applicable water quality objectives that apply to other major dischargers to the Santa Clara 

153 45 Cal.App.4th at p. 1813 [citing County of Los Angeles v. Commission on State Mandates, 
supra (1995) 32 Cal.App.4th 805, at p. 817]. 
154 (1987) 43 Cal.3d 46, at p. 56. 
155 Ibid. 
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River…”156  The LA Regional Board argues: “thus, if anything, the 2008 Resolution imposes a 
lower level of service in order to make it less expensive for the Claimant to implement” the 
TMDL.157  The Commission agrees. 

The first water quality objectives for the Santa Clara River were established in 1975, in which 
chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.158  In 1978, the 
LA Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6.  In 
2002, the 100 mg/L objective was incorporated into a TMDL, pursuant to the impairment listing 
under section 303(d) of the Clean Water Act of certain reaches of the Santa Clara River, and the 
threat to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.159  Aside 
from variances and temporary relaxation of the objectives due to drought conditions in the 
1990s, the 100 mg/L objective has remained the underlying standard from 1978 to the present.160  
Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended, 
conditionally, to include the elements of the AWRM.161  Therefore, the underlying water quality 
objectives and TMDL in effect are outside the subvention requirement, because any activities or 
requirements to meet the 100 mg/L objectives, or the TMDL, are not new, and are not pled in 
this test claim.   

Both the District and the Regional Board agree that the AWRM contains “relaxed” requirements, 
as compared with the prior water quality objectives.  The District describes the Resolution as 
follows: 

The December 11, 2008 amendment to the Basin Plan also modified the chloride 
requirements. This amendment included the enactment of relaxed site specific 
objectives ("SSOs") for chloride in the Santa Clara River conditioned upon the 
completion of activities set forth in the revised TMDL that contained new final 
WLAs and a detailed implementation plan.162 

The LA Regional Board states: 

In addition, the 2008 Resolution reduces the compliance costs the Claimant would 
otherwise incur. As detailed above, the 2008 Resolution was specifically adopted 
to incorporate relaxed site-specific objectives into the Basin Plan in order to 
implement the Claimant’s proposed AWRM program.163 

156 Exhibit B, LA Regional Board Comments, at p. 2 [emphasis in original]. 
157 Exhibit B, LA Regional Board Comments, at p. 26 [emphasis in original]. 
158 Exhibit A, Test Claim, at p. 7; Exhibit B, LA Regional Board Comments, at p. 9 
159 Exhibit A, Test Claim, at pp. 9-10; Exhibit B, LA Regional Board Comments, at pp. 10-11. 
160 Exhibit A, Test Claim, at pp. 7-11; Exhibit B, LA Regional Board Comments, at pp. 9-11. 
161 Exhibit A, Test Claim, at p. 36.  See also, Exhibit B, LA Regional Board Comments, at p. 705 
[transcript of December 11, 2008 hearing]. 
162 Exhibit A, Test Claim, at p. 11 [emphasis added]. 
163 Exhibit B, LA Regional Board Comments, at p. 29. 

42 
Upper Santa Clara River Chloride Requirements (10-TC-09) 

Draft Staff Analysis and 
Proposed Statement of Decision 

                                                 

2057



In addition, “implementation actions to attain [the prior TMDL] would require advanced 
treatment – that is, reverse osmosis – of the full effluent from the Saugus and Valencia plants 
with discharge into the ocean through a 43-mile brine line.”164  Under the AWRM, reverse 
osmosis desalination is only required at the Valencia WRP, and the waste is permitted to be 
disposed of through deep well injection.165  The District estimates that implementing the 
advanced treatment upgrades at only one of the two facilities, along with other tasks, will cost 
only approximately $250 million, as opposed to $500 million under the prior TMDL.166 

There is nothing in the AWRM that imposes a higher level of service on this claimant.  
Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under 
prior law, which the District has acknowledged will be less-expensive to implement.  In addition, 
those requirements are conditional, and the default requirements, should the AWRM not 
continue to be fully implemented, are not new.   

Based on the foregoing, the Commission finds that the AWRM program is not a new program or 
higher level of service, and the costs and activities thereunder are denied. 

C. Even if the Resolution Imposed a State-Mandated New Program or Higher Level of 
Service, it Would not Impose Costs Mandated by the State Under Section 17556(d) 
Because the Claimant Has Sufficient Fee Authority, as a Sanitation District, to 
Cover the Costs of the Program. 

Government Code section 17556(d) provides that the Commission “shall not find costs mandated 
by the state, as defined in Section 17514” if the Commission finds that “the local agency or 
school district has the authority to levy service charges, fees, or assessments sufficient to pay for 
the mandated program or increased level of service.”  The California Supreme Court upheld the 
constitutionality of Government Code section 17556, subdivision (d), in County of Fresno v. 
State of California.167 The court, in holding that the term “costs” in article XIII B, section 6, 
excludes expenses recoverable from sources other than taxes, stated: 

Section 6 was included in article XIII B in recognition that article XIII A of the 
Constitution severely restricted the taxing powers of local governments. (See 
County of Los Angeles I, supra, 43 Cal.3d at p. 61.) The provision was intended to 
preclude the state from shifting financial responsibility for carrying out 
governmental functions onto local entities that were ill equipped to handle the 
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].)  Specifically, it was designed to 
protect the tax revenues of local governments from state mandates that would 
require expenditure of such revenues.  Thus, although its language broadly 
declares that the “state shall provide a subvention of funds to reimburse ... local 

164 Exhibit B, LA Regional Board Comments, at p. 719 [transcript of December 11, 2008 
meeting] [emphasis added].  See also, Exhibit A, Test Claim, at p. 10 [TMDL estimated to cost 
$500 million]. 
165 Exhibit A, Test Claim, at p. 12; Exhibit B, LA Regional Board Comments, at p. 778-779. 
166 Exhibit A, Test Claim, at pp. 10; 12. 
167 County of Fresno v. State of California, supra, 53 Cal.3d 482. 
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government for the costs [of a state-mandated new] program or higher level of 
service,” read in its textual and historical context section 6 of article XIII B 
requires subvention only when the costs in question can be recovered solely from 
tax revenues.168 

Accordingly, in Connell v. Superior Court of Sacramento County,169 the Santa Margarita Water 
District, among others, was denied reimbursement on the basis of its authority to impose fees on 
water users.  The water districts submitted evidence “that rates necessary to cover the increased 
costs [of pollution control regulations] would render the reclaimed water unmarketable and 
would encourage users to switch to potable water.”170  The court concluded that “[t]he question 
is whether the Districts have authority, i.e., the right or power, to levy fees sufficient to cover the 
costs.”  Water Code section 35470 authorized the levy of fees to “correspond to the cost and 
value of the service,” and “to defray the ordinary operation or maintenance expenses of the 
district and for any other lawful district purpose.”171  The court held that the Districts had not 
demonstrated “that anything in Water Code section 35470 limits the authority of the Districts to 
levy fees “sufficient” to cover their costs,” and that therefore “the economic evidence presented 
by SMWD to the Board [of Control] was irrelevant and injected improper factual questions into 
the inquiry.”172 

Likewise, in Clovis Unified School District v. Chiang, the court found that the Controller’s office 
was not acting in excess of its authority in reducing reimbursement claims to the full extent of 
the districts’ authority to impose fees, even if there existed practical impediments to collecting 
the fees.  In making its decision the court noted that the concept underlying the state mandates 
process that Government Code sections 17514 and 17556(d) embody is that “[t]o the extent a 
local agency or school district ‘has the authority’ to charge for the mandated program or 
increased level of service, that charge cannot be recovered as a state-mandated cost.”173  The 
court further noted that, “this basic principle flows from common sense as well.  As the 
Controller succinctly puts it, ‘Claimants can choose not to require these fees, but not at the 
state’s expense.’”174 

Here, Health and Safety Code section 5471 permits a sanitation district, “by ordinance approved 
by a two-thirds vote of the members of the legislative body thereof, to prescribe, revise and 
collect, fees tolls, rates, rentals, or territorial limits, in connection with its water, sanitation, storm 
drainage, or sewerage system.”175  This section provides “authority,” within the meaning of 

168 Id, at p. 487. 
169 (Cal. Ct. App. 3d Dist. 1997) 59 Cal.App.4th 382 
170 Id, at p. 399. 
171 Ibid. 
172 Connell, supra, (1997) 59 Cal.App.4th at p. 401. 
173 Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, at p. 812. 
174 Ibid. 
175 Health and Safety Code section 5471(a) (Stats. 2007, ch. 27 (SB 444)). 
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section 17556(d), based on the plain language of both Health and Safety Code section 5471 and 
Government Code section 17556.   

Proposition 218, adopted by the voters in 1996, also known as the “Right to Vote on Taxes Act,” 
declared its purpose to protect taxpayers “by limiting the methods by which local governments 
exact revenue from taxpayers without their consent.”  Proposition 218 added articles XIII C and 
XIII D to the Constitution;176 article XIII D, section 6 lays out the procedures and requirements 
for “new or existing increased fees and charges:” 

(a) Procedures for New or Increased Fees and Charges.  An agency shall follow 
the procedures pursuant to this section in imposing or increasing any fee or charge 
as defined pursuant to this article, including, but not limited to, the following: 

(1) The parcels upon which a fee or charge is proposed for imposition shall be 
identified.  The amount of the fee or charge proposed to be imposed upon each 
parcel shall be calculated.  The agency shall provide written notice by mail of the 
proposed fee or charge to the record owner of each identified parcel upon which 
the fee or charge is proposed for imposition, the amount of the fee or charge 
proposed to be imposed upon each, the basis upon which the amount of the 
proposed fee or charge was calculated, the reason for the fee or charge, together 
with the date, time, and location of a public hearing on the proposed fee or charge. 

(2) The agency shall conduct a public hearing upon the proposed fee or charge not 
less than 45 days after mailing the notice of the proposed fee or charge to the 
record owners of each identified parcel upon which the fee or charge is proposed 
for imposition.  At the public hearing, the agency shall consider all protests 
against the proposed fee or charge.  If written protests against the proposed fee or 
charge are presented by a majority of owners of the identified parcels, the agency 
shall not impose the fee or charge. 
(b) Requirements for Existing, New or Increased Fees and Charges.  A fee or 
charge shall not be extended, imposed, or increased by any agency unless it meets 
all of the following requirements: 

(1) Revenues derived from the fee or charge shall not exceed the funds required to 
provide the property related service. 

(2) Revenues derived from the fee or charge shall not be used for any purpose 
other than that for which the fee or charge was imposed. 

(3) The amount of a fee or charge imposed upon any parcel or person as an 
incident of property ownership shall not exceed the proportional cost of the 
service attributable to the parcel. 

(4) No fee or charge may be imposed for a service unless that service is actually 
used by, or immediately available to, the owner of the property in question.  Fees 
or charges based on potential or future use of a service are not permitted.  Standby 
charges, whether characterized as charges or assessments, shall be classified as 

176 Exhibit X, Text of Proposition 218. 
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assessments and shall not be imposed without compliance with Section 4. 

(5) No fee or charge may be imposed for general governmental services 
including, but not limited to, police, fire, ambulance or library services, where the 
service is available to the public at large in substantially the same manner as it is 
to property owners.  Reliance by an agency on any parcel map, including, but not 
limited to, an assessor's parcel map, may be considered a significant factor in 
determining whether a fee or charge is imposed as an incident of property 
ownership for purposes of this article.  In any legal action contesting the validity 
of a fee or charge, the burden shall be on the agency to demonstrate compliance 
with this article. 

(c) Voter Approval for New or Increased Fees and Charges.  Except for fees or 
charges for sewer, water, and refuse collection services, no property related fee or 
charge shall be imposed or increased unless and until that fee or charge is 
submitted and approved by a majority vote of the property owners of the property 
subject to the fee or charge or, at the option of the agency, by a two-thirds vote of 
the electorate residing in the affected area.  The election shall be conducted not 
less than 45 days after the public hearing.  An agency may adopt procedures 
similar to those for increases in assessments in the conduct of elections under this 
subdivision… 

Section 6 thus provides that an agency seeking to impose or increase fees must identify the 
parcels and the amount proposed, and must provide written notice by mail to the record owners 
of the identified parcels, including notice of a public hearing, at which the agency is required to 
“consider all protests.”  Written protests by a majority of owners of the affected parcels are 
sufficient to defeat a fee increase.  Furthermore, new or increased fees are required to “not 
exceed the funds required to provide the property related service;” “not be used for any purpose 
other than that for which the fee or charge was imposed;” “not exceed the proportional cost of 
the service attributable to the parcel;” and be “actually used by, or immediately available to, the 
owner of the property in question.”  In addition, new fees or charges may not be imposed for 
general services such as police and fire protection.  Finally, voter approval is required “[e]xcept 
for fees or charges for sewer, water, and refuse collection services.”177   

The District asserts that the fee authority case law discussed above is no longer on point 
“because the most significant cases predate the passage of [Proposition 218].”  The District 
contends that “[t]his potential conflict is significant where a local agency is unable to obtain the 
requisite approval to implement a proposed fee increase.”  The District asserts that it “attempted 
to implement the Proposition 218 process, but the elected public officials could not support the 
proposed rate increase in the face of fierce public opposition.”  The District states that “[i]n 
2010, the District’s board declined to adopt the proposed rate increases based on the expectation 
that any substantive rate increase would be overturned by way of referendum due to fierce 
opposition from the District’s ratepayers.”178 

Based on the plain language of article XIII D, section 6, above, voter approval is not required for 

177 California Constitution, article XIII D, section 6 (adopted November 5, 1996). 
178 Exhibit A, Test Claim, at p. 26. 
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increases to water and sewer rates.179  Here, the fee authority is that of a sanitation district, and 
relates to the fees charged to the users of the sewerage system; voter approval is therefore not 
required.  All remaining limitations of article XIII D, however, must be satisfied (e.g., parcels 
must be identified, and amounts proposed must be calculated; fees shall not exceed the funds 
required to provide service; revenues may not be used for any other purpose; amount of a fee 
must be proportional to the cost of the service attributable to a parcel; a public hearing must be 
held and if written protests against the proposed fee or charge are presented by a majority of 
owners of the identified parcels, the agency shall not impose the fee or charge).  The parties’ 
comments identify “written protests” as a limitation at issue here. 

The Regional Board argues that “assuming that Proposition 218 does apply to Claimant’s 
proposals for rate increases…the number of written protests necessary to preclude the Board of 
Directors from passing rate increases under Proposition 218 was noticeably lacking.  Section 
6(a)(2), states that “[i]f written protests against the proposed fee or charge are presented by a 
majority of owners of the identified parcels, the agency shall not impose the fee or charge.”  The 
LA Regional Board argues that there are nearly 69,000 parcels connected to the District’s 
sewerage system, and therefore “at least 34,449 written protests” would be a majority of the 
owners required to defeat a rate increase.  At the May 26, 2009 and July 27, 2010 hearings the 
District received “203 written protests and 7, 732 written protests, respectively.”180 

The District does not dispute the number of written protests needed, or the number received (the 
Regional Board’s mathematical reasoning presumes that all 69,000 parcels represent a single 
voting property owner, but the District fails to argue the point); rather the District argues that the 
District’s Board “quite reasonably believed that this large rate increase would be rejected if 
challenged by initiative.”181  Section 3 of Proposition 218 provides that the initiative power to 
overturn a tax, fee, or assessment “shall not be prohibited or otherwise limited,” and the District 
maintains that an initiative to overturn the fee increase would qualify for the ballot with 
approximately 6,500 votes, based on the estimated number of voters in the last gubernatorial 
election who would be affected by the increase.182  Therefore, the District concludes that the 
7,732 written protests “exceeded the number of signatures needed to qualify an initiative that 
would overturn the rate increase.”183   

But written protests are not tantamount to an initiative petition, and an initiative petition is not a 
successful referendum.  The District acknowledges that its own board “declined to adopt the 
proposed rate increases based on the expectation that any substantive rate increase would be 
overturned by way of referendum.”184  The Commission agrees with the Regional Board, in that 

179 California Constitution, article XIII D, section 6(c) (adopted November 5, 1996). 
180 Exhibit B, LA Regional Board Comments, at p. 20 [citing “Letter from Stephen R. 
Maguin…to Council members” regarding responses to comments made during the public 
hearing on proposed rate increases]. 
181 Exhibit D, Rebuttal Comments, at p. 11. 
182 Exhibit D, Rebuttal Comments, at p. 11, Fn. 8.  See also article XIII C, section 3. 
183 Exhibit D, Rebuttal Comments, at p. 11. 
184 Exhibit A, Test Claim, at p. 26. 
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“[t]he Claimant cannot rely on mere speculation as to what could happen as a defense to the fee 
increase exception” of section 17556(d).185   

The District argues that the Commission’s decision on Discharge of Stormwater Runoff (07-TC-
09) reflects the tension between Proposition 218 and the precedent of Connell,186 discussed 
above, because the Commission found in that earlier test claim decision that Proposition 218 
limited the authority of the local government to raise the necessary fees.  Connell did not address 
Proposition 218, because the water districts did not allege that their authority to raise fees was 
impacted by Proposition 218.187  The water districts in Connell instead urged an interpretation of 
“authority” under section 17556(d) that would necessarily include economic feasibility as a test 
of “sufficiency,” and the court rejected that interpretation.  Moreover, the Commission’s decision 
in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising 
assessments or fees only because stormwater management charges were not “water” or “sewer” 
services provided directly to users, and thus exempt from the voter approval requirement of 
Proposition 218.  The Commission concluded that without the exemption from voter approval 
under section 6(c), “it is possible that the local agency’s voters or property owners may never 
adopt the proposed fee or assessment, but the local agency would still be required to comply with 
the state mandate.” 188   
Therefore the Commission’s earlier decision, though it would not in any event be precedential, is 
distinguishable on the very same ground that renders Connell significantly poignant.  The 
District cannot rely on the unwillingness of voters to raise fees, because the fees in question fall, 
based on the plain language of the Constitution, outside voter-approval requirement of article 
XIII D, section 6(c).  The District would have the Commission recognize “political realities” as a 
test of the District’s “authority” under Health and Safety Code section 5471 to raise fees, but 
here, as in Connell, “the plain language of the statute defeats the Districts’ position.”   The 
District asserts that “political realities…[made] it impossible” for the District to raise fees, but 
ultimately “the District’s board declined to adopt the proposed rate increases…”189  In the same 
way that the court in Connell declined to find that an inability to market reclaimed water would 
undermine the “sufficiency” of the districts’ authority to raise fees, the Commission here 
declines to make a finding that political opposition undermines the authority of a sanitation 
district to raise fees. 

Based on the foregoing, the Commission finds that the District has not incurred increased costs 
mandated by the state, pursuant to section 17556(d). 

 

185 Exhibit B, LA Regional Board Comments, at p. 31. 
186 (1997) 59 Cal.App.4th 382. 
187 Id, at p. 402. 
188 Discharge of Stormwater Runoff (07-TC-09) at p. 106 [citing Howard Jarvis Taxpayers 
Association v. City of Salinas (2002) 98 Cal.App.4th 1351, at pp. 1358-1359 (concluding that 
city’s charges on developed parcels to fund stormwater management were property-related fees, 
but not covered by the exemption for water and sewer fees, and thus required voter approval)]. 
189 Exhibit A, Test Claim, at p. 26 [emphasis added]. 
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V. Conclusion 
Based on the foregoing discussion and analysis, the Commission denies this test claim and 
concludes that Resolution No. R4-2008-012, adopted December 11, 2008, by the Los Angeles 
Regional Water Quality Control Board does not constitute a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514. 
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Glossary of Frequently Used Water Quality Related Terms and Acronyms: 
Alternative Water Resources 
Management program (AWRM) 

An alternative to meeting the prior TMDL and WLA 
requirements of the former basin plan.  The 
requirements for the AWRM were included in a 
MOU entered into by the stakeholders which was 
then included in the revised Upper Santa Clara River 
TMDL and SSOs by Resolution R4-2008-012. 

California Antidegredation Policy A 1968 State Board policy that precludes water 
quality degradation in the state unless specific 
conditions are satisfied. 

Clean Water Act (CWA) The primary federal law governing water pollution. 
The CWA was enacted in 1972, to restore and 
maintain the chemical, physical, and biological 
integrity of the nation’s waters and includes a goal to 
eliminate the discharge of pollutants into the 
navigable waters by 1985.  

Effluent Wastewater - treated or untreated - that flows out of a 
treatment plant, sewer, or industrial outfall; generally 
refers to wastes discharged into surface waters. 

Environmental Impact Report (EIR) A detailed statement prepared in accordance with 
California Environmental Quality Act (CEQA) 
whenever it is established that a project may have a 
potentially significant effect on the environment.  The 
EIR describes a proposed project, analyzes potentially 
significant environmental effects of the proposed 
project, identifies a reasonable range of alternatives, 
and discusses possible ways to mitigate or avoid the 
significant environmental effects. (Pub. Resources 
Code §§ 21061, 21100 and 21151; Cal. Code Regs., 
tit. 14, § 15362.) 

Federal Antidegredation Policy The CWA’s antidegradation policy is found in section 
303(d) (and further detailed in federal regulations). Its 
goals are to 1) ensure that no activity will lower water 
quality to support existing uses, and 2) to maintain 
and protect high quality waters. 
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Porter-Cologne Water Quality Control 
Act 

California’s Porter-Cologne Water Quality Control 
Act was enacted in 1969 to allocate and to protect the 
waters of California.  Through it, the State Board and 
regional boards were established.  Many of its 
provisions mirror those of the CWA which was 
modeled, in part, on Porter-Cologne. 

Reclaimed Water Treated effluent that is considered to be of appropriate 
quality for an intended reuse application. 

Regional Water Quality Control Boards 
(RWQCBs or Regional Boards) 

The nine RWQCBs develop and enforce water quality 
objectives and implementation plans to protect the 
State's waters, recognizing local differences in 
climate, topography, geology and hydrology. 

Site Specific Objective (SSO) Water Quality Objectives (WQOs) adjusted to reflect 
localized site specific conditions.  Usually initiated by 
a discharger to allow discharge of pollutants at greater 
than background levels. 

State Water Resources Control 
Board(SWRCB or State Board) 

The state board charged with protecting the waters of 
California. The SWRCB has joint authority of water 
allocation and water quality protection.  It also 
oversees and supports the work of the regional boards 
(RWQCBs). 

Total Maximum Daily Load (TMDL) A calculation of the maximum amount of a pollutant 
that a waterbody can receive and still safely meet 
water quality standards. 

Waste Load Allocation (WLA) The portion of a receiving water's loading capacity 
that is allocated to one of its existing or future point 
sources of pollution (e.g., permitted waste treatment 
facilities). 

Water Quality Objectives (WQOs) Define the level of water quality that shall be 
maintained in a water body or portion thereof.   

Water Reclamation Plant (WRP) A plant which treats sewage and produces reclaimed 
water. 
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Commission on State Mandates 
980 Ninth Street, Ste 300 
Sacramento, CA 95814 

Comments on Upper Santa Clara River Chloride Requirements, 10-TC-09 
Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012 

I am sending these comments based on a local reporting of a Staff decision that says 
that Chloride costs should be paid by local ratepayers.  The assumption of the article 
indicates that should be the residents of the Santa Clarita Valley. 

Santa Clarita residents have already paid much in our willingness to replace chloride 
water softeners, which were approved at the time we built or bought our homes.  
Although there were credits given for replacing these devices, it in no way covered the 
complete cost of the replacement. 

If the residents of Santa Clarita were the sole reason that the chloride is considered too 
high in the Santa Clara River, I would then consider that there could be cause to expect 
locale ratepayers to contribute to the cost of the desalination system.  However, based 
on my research, that is not the case.  The water comes into us a ppm higher than you 
expect when it goes on down river. 

How one valley on the long trip down from the delta can be held responsible for this is 
not reasonable.  Between the County and the State we seem to be the target for all 
water related issues.  I thought all taxes had to be passed with a two-thirds majority 
and could not just be assessed.  This is a tax, no matter what you call it, in that if we 
don't pay it, we could lose our property. 

I find it hard to believe that in this era of high technology a better solution to the problem 
can not be proposed.  For $250 million dollars, we should get a better solution than 
what has been proposed and will probably be obsolete before it's even completed. 

Lynda L Cook 
26508 Sheldon Ave. 
Santa Clarita , CA 91351 

661-424-9996 

Received
October 9, 2013
Commission on
State Mandates
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DECLARATION OF SERVICE BY EMAIL 

 
I, the undersigned, declare as follows: 

I am a resident of the County of Solano and I am over the age of 18 years, and not a party to the 
within action.  My place of employment is 980 Ninth Street, Suite 300, Sacramento, 
California 95814. 

On October 10, 2013, I served the:  

 Public Comments; 
SWRCB Request for Extension and Postponement; and 
Extension and Postponement Approval 
Upper Santa Clara River Chloride Requirements, 10-TC-09 
Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012, 
Effective December 11, 2008 
Santa Clarita Valley Sanitation District of Los Angeles County, Claimant 

  

by making it available on the Commission’s website and providing notice of how to locate it to 
the email addresses provided on the attached mailing list. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on October 10, 2013 at Sacramento, 
California. 

             
____________________________ 
Heidi J. Palchik 

      Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA  95814 
(916) 323-3562 
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Original List Date: 4/13/2011
Last Updated: 10/10/2013

Commission on State Mandates

List Print Date: 10/10/2013 Mailing List
Claim Number:
Issue:

10-TC-09
Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
on the mailing list.    A current mailing list is provided with commission correspondence, and a copy of the current mailing
list is available upon request at any time.  Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission.
However, this requirement may also be satisfied by electronically filing your documents.  Please see
http://www.csm.ca.gov/dropbox.shtml on the Commission's website for instructions on electronic filing.  (Cal. Code
Regs., tit. 2, § 1181.2.)
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Each commission mailing list is continuously updated as requests are received to include or remove any party or person
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Waste Disposal  Activity Revenues and Expenses by Special District in Alphabetical Order

Table 7.  Special Districts Annual Report — Fiscal Year 2010- 11 — (continued)

Sanitary District No. 
5 (Marin)

Santa Ana Gardens 
Sanitary District 

(Orange)

Santa Ana 
Watershed Project 

Authority

Santa Clarita Valley 
Sanitation District of 

Los Angeles 
County

Santa Cruz County 
Sanitation District 

(Santa Cruz)

Santa Lucia 
Community Services 

District

Santa Margarita 
Water District

Santa 
Margarita-Dana 
Point Authority

Santa Nella County 
Water District

Santa Ynez 
Community Services 

District

Operating Revenues
    Service Charges $3,306,355 $— $1,151,805$372,760$—$11,129,993$—$19,568,846$19,818,374$13,433,628
    Connection Fees 62,544 — 4,912————81,749986,777—
    Service Type Assessment — — ————————
    Other Services 6,239 — 15,551——1,379,5982156,206—310,154
    Sales 24,709 — ——————61,810—
  Total Operating Revenues 3,399,847 — 1,172,268372,760—12,509,59121519,656,80120,866,96113,743,782

Operating Expenses
    Sewage Collection 327,752 — 121,985—————387,499—
    Sewage Treatment 492,782 — 792,904206,819—3,351,879203,96911,588,62913,799,3393,979,126
    Sewage Disposal — — ———2,187,210———7,926,393
    Solid Waste Disposal 24,561 — ————————
    Administration and General 1,845,756 — 101,655161,648—4,671,98262,948—3,799,6111,561,023
    Depreciation and Amortization 779,228 — 194,94561,665—7,164,08173,3953,812,9384,660,6154,044,416
    Other Operating Expenses — — ————————
  Total Operating Expenses 3,470,079 — 1,211,489430,132—17,375,152340,31215,401,56722,647,06417,510,958

  Operating Income (Loss) (70,232) — (39,221)(57,372)—(4,865,561)(340,097)4,255,234(1,780,103)(3,767,176)

Non-Operating Revenues
  Interest Income 13,973 84 11,9681,0799,687,322606,0401,000187,9601,730,5081,178,639
  Rents, Leases, and Franchises 27,483 — —1,500—288,165————
  Taxes and Assessments
    Current Secured and Unsecured (1%) 565,043 — 142,16527,970—1,532,497——5,582,101—
    Voter Approved Taxes — — 20,885——6,485,807————
    Property Assessments — — 22,202———256,875———
    Special Assessments — — ————————
    Prior Year and Penalties — — ——————(3,109)—
  Intergovernmental
    Federal — — —————(1,779)—23,204
    State 3,912 — 1,500413—12,885—7,696,58048,422524,160
    Other Governmental Agencies — — —437——————
  Other Non-Operating Revenues 264,522 89 1,190151,156——335—1,782,1822,683,528
  Total Non-Operating Revenues 874,933 173 199,910182,5559,687,3228,925,394258,2107,882,7619,140,1044,409,531

Non-Operating Expenses
  Interest Expense 34,003 — 56,6401,6899,687,3223,608,074—479,0612,161,894792,108
  Other Non-Operating Expenses — 12 —3,050—229,707—153,274497,856815,520
  Total Non-Operating Expenses 34,003 12 56,6404,7399,687,3223,837,781—632,3352,659,7501,607,628

  Non-Operating Income (Loss) 840,930 161 143,270177,816—5,087,613258,2107,250,4266,480,3542,801,903

  Income (Loss) Before Operating 
Transfers

770,698 161 104,049120,444—222,052(81,887)11,505,6604,700,251(965,273)

  Operating Transfers In — — ————————
  Operating Transfers Out — — ————————
  Net Income (Loss) $770,698 $161 $104,049$120,444$—$222,052$(81,887)$11,505,660$4,700,251$(965,273)
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3 
LAWS AND REGULATIONS 

3.1 INTRODUCTION 

The collection and treatment of wastewater and the management of treated wastewater effluent is 
subject to federal, state, and local regulations.  Furthermore, federal and state funding for capital 
projects is contingent upon the fulfillment of additional regulatory requirements.  This section 
provides a broad summary of federal, state, and local laws, regulations, and plans that must be 
considered when planning for wastewater treatment and effluent management facilities. 

3.2 REGULATIONS GOVERNING FEDERAL AND 
STATE WATERS 

This section discusses regulations pertaining to federal and state waters that typically impact 
publicly owned treatment works (POTWs).  The Santa Clarita Valley Sanitation District of 
Los Angeles County’s (SCVSD’s) Saugus and Valencia Water Reclamation Plants (SWRP and 
VWRP, respectively) are subject to the regulations listed below because they discharge to the 
Santa Clara River (SCR), which is considered waters of the United States (waters of the U.S.).  
Waters of the U.S. are defined as all waters that are currently used, or were used in the past, or 
may be susceptible to use in interstate or foreign commerce, including all waters that are subject 
to the ebb and flow of the tide. Further definition can be found in Part 328.3 of Title 33 of the 
Code of Federal Regulations (33 CFR Part 328.3).  

3.2.1 Evolution of Federal Regulations  

3.2.1.1 Refuse Act 

Federal regulation of discharges to bodies of water began in 1899 with the passage of the Refuse 
Act, which was primarily intended to protect navigation by preventing discharges that might 
interfere with the use of the nation’s waterways as transportation corridors. 

3.2.1.2 Water Pollution Control Act 

The Water Pollution Control Act of 1948 was the first federal legislation to address water quality, 
which had been historically regulated on state and local levels.  This act reaffirmed that water 
pollution control was primarily a state responsibility, but did provide the federal government with 
the authority to conduct investigations, research, and surveys.  In 1956, the Water Pollution 
Control Act was amended to include provisions for federal grants to support the construction of 
POTWs and direct federal regulation of waste discharges. 
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3.2.1.3 Water Quality Control Act 

The Water Quality Control Act, enacted in 1965, required states to establish federally approved 
ambient water quality standards for interstate watercourses and to develop federally approved 
implementation plans for controlling pollution sufficiently to meet these standards. 

3.2.2 Federal Regulations 

3.2.2.1 Clean Water Act 

The 1972 amendments to the federal Water Pollution Control Act marked the beginning of the 
current system of federal water quality regulation and increased the level of federal grant funding 
for municipal wastewater treatment facilities.  Goals of the 1972 amendments included 
elimination of pollutant discharges to navigable waters of the U.S. by 1985 and protection of 
fishable and swimmable waters, wherever attainable, by 1983.  The 1972 amendments initiated 
the National Pollutant Discharge Elimination System (NPDES) permit program, which required 
the issuance of discharge permits for all municipal and industrial point sources that discharge into 
waters of the U.S. 

The 1972 amendments preserved the system of state-established water quality criteria 
promulgated under the 1965 Water Quality Control Act, but the states were additionally required 
to review and update these standards every three years and submit revisions to the United States 
Environmental Protection Agency (EPA) for approval.  Water quality standards consisting of the 
designated uses of the navigable waters and the water quality criteria for such waters were to be 
established.  These standards were to consider the water’s use and value for public water supplies; 
propagation of fish and wildlife; recreational purposes; and agricultural, industrial, navigation, 
and other purposes.  Where compliance with identified technology-based standards was not 
sufficient to ensure attainment of approved water quality standards, the 1972 amendments 
directed the permitting agency to impose water quality-based, effluent limitations in permits. 

The federal Water Pollution Control Act was amended a third time in 1977, and the amended act 
was renamed the Clean Water Act (CWA).  The 1977 amendments extended some of the 
deadlines identified in 1972 and more clearly delineated the manner in which conventional and 
toxic water pollutants were to be treated.  The 1977 CWA required that toxic pollutants be 
managed through the effluent guidelines program for major industrial dischargers or the 
pretreatment program for specified industries discharging to POTWs. 

The 1987 amendments to the CWA:  (1) ended the construction grant program and replaced it 
with the state revolving fund (SRF) loan program for the construction of municipal sewerage 
facilities, (2) required states to promulgate water quality standards for toxic water pollutants for 
which advisory water quality criteria had been developed pursuant to §304(a) of the CWA, and 
(3) established new requirements for states to develop and implement programs to control 
nonpoint source pollution.  To address nonpoint source pollution, the 1987 amendments also 
required the issuance of NPDES permits for stormwater discharges associated with municipal, 
industrial, and construction activities.  

3.2.2.2 National Pretreatment Program 

The National Pretreatment Program, established through the CWA in Part 403 of Title 40 of the 
CFR (40 CFR Part 403), requires the implementation of pretreatment programs for POTWs with 

2133



  3  Laws and Regulations 

 
Santa Clarita Valley Sanitation District  3-3 April 2013 
Chloride Compliance Facilities Plan and EIR   

capacities greater than 5 million gallons per day (mgd) that receive pollutants that may interfere 
with POTW operations.  POTWs are required to prohibit or limit discharges of pollutants from 
industrial facilities that could pass through the treatment processes into receiving waters, interfere 
with treatment plant operations, or limit biosolids management options.  Smaller POTWs with 
significant industrial influent, treatment process problems, or violations of effluent limitations are 
also required to implement pretreatment programs.  In addition, federal standards have been 
established to regulate sewer discharges from specific types of industries. 

POTWs are responsible for developing, implementing, and enforcing their own pretreatment 
programs.  If POTWs fail to properly administer pretreatment programs, they are subject to 
oversight by state and federal regulatory agencies including enforcement actions, penalties, fines, 
or other remedies provided for by the CWA. 

The Sanitation Districts of Los Angeles County (Sanitation Districts) developed and implemented 
an industrial wastewater pretreatment program in 1972 with the adoption of the Wastewater 
Ordinance.  Local discharge limits for industrial wastewater dischargers were adopted in 1975, 
and the EPA approved the Sanitation Districts’ program in March 1985.  Local industrial 
wastewater discharge limits were established to ensure compliance with NPDES and waste 
discharge requirements (WDRs) permit limits for each treatment plant, as well as to protect 
treatment plant operations and biosolids quality.  The pretreatment program has been very 
successful in reducing the discharge of contaminants. 

The existing industrial wastewater discharge limits are presented in Table 3-1.  The Sanitation 
Districts regularly review these limits to determine if modifications are needed.  Modifications to 
the discharge limits may be made if determined necessary to maintain biosolids quality and/or 
meet NPDES and WDRs permit limits. 

In addition, the following numerical requirements from the Sanitation Districts’ Wastewater 
Ordinance apply: 

• The pH of the wastewater discharged shall not be below 6.0 at any time 

• The dissolved sulfide concentration of the wastewater shall not exceed 0.1 milligrams per 
liter (mg/L) at any time 

• The temperature of the wastewater shall not exceed 140 degrees Fahrenheit (°F) at any time, 
and shall not cause the wastewater influent to a Sanitation Districts’ treatment plant to exceed 
104°F 

3.2.2.3 National Toxics Rule and California Toxics Rule 

In 1992, EPA promulgated toxic pollutant water-quality criteria for California in the National 
Toxics Rule (NTR).  EPA promulgated the California Toxics Rule (CTR) in response to litigation 
that overturned two statewide water quality control plans in 1994, the Inland Surface Waters Plan 
(ISWP) and the Enclosed Bays and Estuaries Plan.  The CTR took effect in May 2000 and 
established numeric criteria for the remaining priority toxic pollutants to meet the requirements of 
§303(c)(2)(B) of the CWA.  The NTR and CTR criteria are regulatory criteria adopted pursuant 
to §303(c) of the CWA that apply to inland surface waters and enclosed bays and estuaries in 
California that are waters of the U.S.  The NTR and CTR include criteria for the protection of 
aquatic life and human health.  Aquatic life and human health criteria (organisms  
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Table 3-1.  SCVSD Industrial Wastewater Discharge Limits 

Constituent 

Instantaneous  
Maximum Limit  

(mg/L) 
Arsenic 3 
Cadmium 15 
Chromium (Total) 10 
Copper 15 
Cyanide (Total) 10 
Lead 40 
Mercury 2 
Nickel 12 
Silver 5 
TICHa Essentially Noneb 
Zinc 25 
mg/L = milligrams per liter  

a Total Identifiable Chlorinated Hydrocarbons (TICH) include pesticides such as aldrin, dieldrin, chlordane, 
dichlorodiphenyltrichloroethane (DDT), endrin, hexachloro-cyclohexane, toxaphene, and polychlorinated biphenyls 
(PCBs). 

b TICH must be maintained below detection levels. 

only) apply to all inland surface waters and enclosed bays and estuaries, while human health 
criteria (water and organisms) apply to all waters with a municipal and domestic water supply 
(MUN) Beneficial Use (BU) designation as indicated in regional basin plans.  In translating these 
criteria to effluent limitations in permits, California Regional Water Quality Control Boards 
(RWQCBs) determine which designated BUs apply to the receiving waters and base permit limits 
on the most stringent applicable criterion. 

3.2.2.4 Clean Water Act §404 and §401 Permits 

§404 of the CWA established a permit program for regulation of the discharge of dredged 
material or fill into waters of the U.S.  The permit program is administered by the Secretary of the 
Army, acting through the United States Army Corps of Engineers (Corps).  §404 authorizes the 
EPA to regulate the discharge of any dredged material or fill that can cause adverse effects on 
municipal water supplies, recreational areas, wildlife, fisheries, or shellfish beds. 

§401 of the CWA provided the authority for the state-operated 401 Certification Programs.  The 
401 Certification process is used by the state to regulate hydrologic modification projects that 
require §404 permits.   

3.2.3 State Regulations 

3.2.3.1 The Porter-Cologne Water Quality Control Act 

The Porter-Cologne Water Quality Control Act of 1969 (PCA) established the current legal 
framework for water quality regulation in California.  The PCA requires the California State 
Water Resources Control Board (SWRCB) to adopt water quality control plans and policies for 
the protection of water quality.  The PCA also established nine RWQCBs to develop regional 
water quality control plans and implement water quality protection programs at the local level.  A 
water quality control plan must: 
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• Identify the BUs of the waters to be protected 

• Establish water quality objectives for the reasonable protection of those BUs 

• Establish an implementation program for achieving water quality objectives 

The SWRCB is the primary agency responsible for formulating policies to protect surface waters 
and groundwater supplies within the State of California.  The SWRCB has delegated authority for 
the day-to-day administration and enforcement of the PCA to the regional level.  Each RWQCB 
develops a water quality control plan that identifies important water resources within its region 
and specifies the BUs for each of these resources.  Each water quality control plan must be 
approved by the SWRCB, the Office of Administrative Law (OAL), and the EPA.  Water quality 
control plans are generally reviewed and updated every three years.  

The SCVSD’s facilities are under the jurisdiction of the RWQCB-Los Angeles Region (RWQCB-
LA).  The RWQCB-LA is responsible for administering and enforcing the regional water quality 
control plans, NPDES permits, WDRs, and pretreatment programs within the Los Angeles basin. 

The PCA authorizes RWQCBs to regulate all discharges to water and/or land to protect water 
quality.  RWQCBs issue WDRs to all dischargers in accordance with §13263 of the California 
Water Code (CWC) and are authorized to review WDRs periodically.  These WDRs also serve as 
NPDES permits for discharge from the SCVSD facilities (see Section 3.4.2 for more information 
on NPDES permits).  Authority delegated to RWQCBs includes the issuance of WDRs, review of 
self-monitoring reports submitted by dischargers, performance of independent compliance 
checks, and enforcement for non-compliance.  Enforcement actions, which may be taken by 
RWQCBs under the authority provided by the PCA, range from orders requiring relatively simple 
corrective actions to monetary penalties levied for failure to comply with permit provisions.   

The RWQCBs have also been delegated responsibilities associated with administering and 
enforcing the provisions of the CWA.  When discharges are made to waters of the U.S., 
NPDES/WDRs for point source discharges are issued.  Under Chapter 5.5 of the PCA, WDRs are 
deemed equivalent to NPDES permits issued under the CWA.  Thus, NPDES permits are 
generally issued as both federal and state permits in California and generally have both a State 
Order Number and an NPDES permit number. 

3.2.3.2 California Water Code §1211 

Water Code §1211 states that before a wastewater treatment plant owner may make “any change 
in the point of discharge, place of use, or purpose of use of treated wastewater, the owner of any 
wastewater treatment plant shall obtain approval of the [State Water Resources Control] [B]oard 
for that change.”  §1211 applies when this change results in a decreased flow to any portion of a 
watercourse (CWC§1211[b]).  If the proposed change is expected to have an adverse impact to 
biological resources, the applicant must include mitigation measures, which may include a 
minimum discharge rate. 

3.2.3.3 Statewide Implementation Policy 

In March 2000, the SWRCB adopted a policy establishing provisions to implement the priority 
toxic pollutant criteria in the CTR and NTR and implement priority pollutant objectives in the 
basin plans of each RWQCB.  The Policy for Implementation of Toxics Standards for Inland 
Surface Waters, Enclosed Bays, and Estuaries of California (also known as the Statewide 
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Implementation Policy) establishes provisions for translating CTR criteria, NTR criteria, and 
basin plan water quality objectives for toxic pollutants into: 

• NPDES permit effluent limits 

• Compliance determinations 

• Monitoring for 2, 3, 7, 8-tetrachlorodibenzo-p-dioxin equivalents 

• Chronic toxicity control 

• Initiating site-specific objective development 

• Granting exceptions 

3.2.4 Local Regulations 

3.2.4.1 Water Quality Control Plan-Los Angeles Region 

The Water Quality Control Plan-Los Angeles Region:  Basin Plan for the Coastal Watersheds of 
Los Angeles and Ventura Counties (Basin Plan) was adopted by RWQCB-LA on June 13, 1994.  
Chapters 2 and 7 of the Basin Plan were updated in November 2011 and September 2011, 
respectively.  The Basin Plan provides the basis for the RWQCB-LA’s regulatory program by 
designating BUs for all surface and groundwater bodies and setting forth narrative and numerical 
water quality objectives that must be maintained or attained to protect these BUs.  The Basin Plan 
also identifies general types of water quality problems that can threaten BUs of water resources in 
the basin and identifies required or recommended control measures for these problems.  
RWQCB-LA orders are based on applicable water quality objectives and/or prohibitions specified 
in the Basin Plan.  The Basin Plan is reviewed and updated every 3 years or as necessary (CWA 
§303[c]).  The most recent Triennial Review began in 2011 and was completed in February 2012.  
The findings of the Triennial Review are summarized in Resolution No. R12-001.  

Basin Plan Amendments Related to the Santa Clara River 

There have been several Basin Plan Amendments that affect the SCR watershed WRPs since the 
1994 adoption of the Basin Plan.  The majority of these amendments have concerned attainment 
of BUs. 

Water bodies that do not meet basin plan requirements are considered “impaired.”  Impaired 
water bodies are identified in a published list of Water Quality Limited Segments (CWA §303[d] 
List) and are evaluated through a prescribed study approach to:  (1) characterize the sources and 
degree of impairment, (2) determine total maximum daily loadings (TMDLs) of the pollutants of 
concern to meet water quality objectives (WQOs) and obtain Bus, and (3) allocate pollutant 
loadings among the identified sources as Waste Load Allocations (WLAs).  After adoption by the 
RWQCB-LA, SWRCB, State Office of Administrative Law (OAL), and the EPA, TMDLs 
become amendments to the Basin Plan. 

The SCR has been divided into sections, called reaches, that exhibit consistent hydrological, 
water quality, or adjacent land use characteristics.  Several of these reaches are listed/impaired 
and have defined TMDLs for nutrients (nitrogen compounds) and chloride that impact the SWRP 
and VWRP (see Figure 3-1).  The Basin Plan amendments that impact the SCR watershed are 
shown in Table 3-2. 
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Table 3-2.  Basin Plan Amendments for the Santa Clara Valley Since 1994 

Resolution No. Focus Resolution Description Status 
02-018 Salts 

(Chloride) 
Upper Santa Clara River 
Chloride TMDL 

TMDL in Effect October 24, 2002 

03-008 Salts 
(Chloride) 

Upper Santa Clara River 
Chloride TMDL 

TMDL in Effect July 10, 2003 

03-011 Nutrients 
(N) 

Santa Clara River Nutrient 
TMDL 

TMDL in Effect March 23, 2004 

04-004 Salts 
(Chloride) 

Upper Santa Clara River 
Chloride TMDL 

TMDL in Effect May 4, 2005 

R4-2006-016 Salts 
(Chloride) 

Upper Santa Clara River 
Chloride TMDL 
Implementation Plan 
Reconsideration 

TMDL in Effect June 12, 2008 

R4-2007-018 Revision Subdivision of Santa Clara 
River Reach 4 

WQS in Effect May 18, 2009 

R4-2008-012 Chloride Reconsideration of the Upper 
Santa Clara River Chloride 
TMDL Implementation Plan 
and Revise Chloride Water 
Quality Objectives 

TMDL in Effect April 6, 2010 

WQS = Water Quality Standard 
Source:  RWQCB-LA January 2009. 

Beneficial Uses 

The portion of the SCR most impacted by the SCVSD facilities generally coincides with Reach 5, 
which is the SCR reach west of Soledad Canyon and east of the Los Angeles-Ventura County 
line.  Discharged effluent flows downstream into Reaches 5 to 1.   

The Basin Plan identifies existing BUs for surface waters in these reaches as industrial service 
supply (IND), industrial process supply (PRO), agricultural water supply (AGR), groundwater 
recharge (GWR), freshwater replenishment (FRSH), water contact recreation (REC1), non-
contact water recreation (REC2), warm freshwater habitat (WARM), wildlife habitat (WILD), 
preservation of rare and endangered species (RARE), and wetland habitat (WET).  A potential 
BU is MUN, which currently has no regulatory impact.  The designated BUs for Santa Clara 
Basin groundwater are MUN, IND, and ARG. 

WQOs have been established in the Basin Plan to ensure that a water body can support its 
designated BUs.  WQOs are stated as numeric and/or narrative limits for water quality 
constituents.  Current numeric WQOs in the Basin Plan for selected constituents in the SCR 
reaches immediately affected by SWRP and VWRP discharges are presented in Table 3-3.  Note 
that for the SCR, conditional site specific objectives (SSOs) for chloride have been adopted, but 
only apply if certain requirements are met. 
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Table 3-3.  Selected Numeric Surface Water Quality Objectives for Santa Clara River 
Reaches 4 Through 6 

Reach 
TDS 

(mg/L) 
Sulfate 
(mg/L) 

Chloridea 
(mg/L) 

Boron 
(mg/L) 

Nitrogen 
(mg/L) 

Reach 6.  Between Bouquet Canyon Road 
Bridge and West Pier Highway 99 

1,000 300 100 1.6 10 

Reach 5.  Between West Pier Highway 99 
and Blue Cut gauging station 1,000 400 100 1.5 5 

Reach 4A.  Between Piru Creek and A 
Street Bridge, Fillmore 

1,300 600 100 1.5 5 

Reach 4B. Between Blue Cut gauging 
station and Piru Creek 

1,300 600 100 1.5 5 
a In 2010, conditional SSOs of 150 mg/L, 150 mg/L, and 117/130 mg/L were adopted for chloride in Reaches 6, 5, and 

4B, respectively, if certain requirements are met. 
Source:  RWQCB-LA, Basin Plan.  

3.3 TMDLs FOR THE SANTA CLARA RIVER 

A TMDL is a written, quantitative assessment of water quality problems and contributing 
pollutant sources.  A TMDL identifies one or more numeric targets based on applicable WQO’s; 
specifies the maximum amount of a pollutant that can be discharged (or the amount of a pollutant 
that needs to be reduced) to meet WQO’s; allocates pollutant loads among sources in the 
watershed; and provides a basis for taking actions needed to meet the numeric target(s) and 
implement water quality standards.  More than 500 water bodies or segments have been identified 
as needing TMDLs in California, many for multiple pollutants.  TMDLs for nutrients (nitrogen 
compounds), bacteria, and chloride are in place for the SCR along reaches that affect the SWRP 
and the VWRP. 

3.3.1 Nitrogen Compounds TMDL 

On August 7, 2003, the RWQCB-LA adopted Resolution No. 03-011, the Santa Clara River 
Nitrogen Compounds TMDL (Nitrogen Compounds TMDL) which limits nitrate, nitrite, and 
ammonia. The associated TMDL implementation schedule required the SCVSD to develop a 
work plan to monitor and assess surface water quality in the SCR and evaluate the effectiveness 
in meeting nitrogen WLAs.  On March 23, 2005, the SCVSD submitted the required work plan, 
which specified collection of ambient water quality and biological data from the upper SCR 
watershed.  The work plan was supplemented with a detailed sampling and analysis plan that was 
finalized on May 31, 2006.  On December 27, 2007, a report on the results was submitted. The 
results indicated that current TMDL objectives for nitrate, nitrite, and ammonia were achieved in 
the USCR; that WLAs were being met by the SWRP and VWRP; and that the relevant portions of 
the river were not impaired for nutrients. The USCR was subsequently delisted for nitrate, nitrite, 
and ammonia.  

3.3.2 Indicator Bacteria TMDL 

On July 8, 2010, the RWQCB-LA adopted Resolution No. R10-006, the Santa Clara River 
Estuary and Reaches 3, 5, 6, and 7 Indicator Bacteria TMDL (Indicator Bacteria TMDL), which 
limits indicator bacteria densities.  The SWRP and VWRP were assigned WLAs for indicator 
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bacteria, but no action was necessary on the part of these WRPs because they were already in 
compliance with the WLAs. 

3.3.3 Upper Santa Clara River Chloride TMDL Development 

In 1990, the RWQCB-LA adopted a Drought Policy (Resolution No. 90-04) in response to 
drought conditions persisting since 1987 providing a variance to the applicable chloride WQO.  
During this drought period, most of the wastewater treatment plants in the Los Angeles Region 
could not comply with their discharge limits for chloride, primarily as a result of increased 
chloride concentration in imported water supplies.  Interim chloride objectives for the SCR of  
190 mg/L were set in 1997 and RWQCB-LA staff were directed to conduct a 3-year study to 
determine appropriate chloride objectives that would protect salt-sensitive crops and address the 
costs and environmental tradeoffs that could occur if end-of-pipe treatment were required at 
wastewater treatment plants. 

During the 3-year study, the RWQCB-LA proposed listing several reaches of the SCR on the 
303(d) list of Water Quality Limited Segments for chloride and in May 1999, EPA listed Reaches 
5 and 6 of the SCR (the VWRP discharges to Reach 5 and SWRP discharges to Reach 6).  The 
RWQCB-LA developed Chloride TMDLs for the Upper SCR (USCR) and, in 2002, adopted 
Resolution No. 02-018 setting a WLA of 100 mg/L for these reaches. 

In 2003, the SWRCB remanded Resolution No. 02-018 back to the RWQCB-LA for 
reconsideration of various items including:  (1) an extension of the interim effluent chloride 
limits, and (2) re-evaluation of the WQO accounting for the BUs to be protected, the quality of 
the imported water supply, and the impacts of drought periods.  In response, the RWQCB-LA 
adopted Resolution No. 03-008 setting the time frame for compliance with the Chloride TMDLs.  
Also in 2003, the RWQCB-LA adopted NPDES permits and Time Schedule Orders (TSOs) for 
the SWRP and the VWRP.  The SCVSD filed petitions for review of these permits and TSOs 
with the SWRCB following their adoption.  The petition was resolved when the RWQCB-LA and 
the SCVSD signed a Settlement Agreement and Stipulation Concerning Chlorides in the Upper 
Santa Clara River (Settlement Agreement). 

After the Settlement Agreement was signed, the RWQCB-LA adopted Resolution No. 04-004 
revising the interim WLA and Implementation Plan for the Chloride TMDL.  The interim 
chloride WLAs for the SWRP and the VWRP were based on floating limits consisting of State 
Water Project water supply chloride levels plus an incremental loading for each plant.  The 
Implementation Plan required completion of several special studies to characterize the sources, 
fate, transport, and specific impacts of chloride in the USCR, followed by the development and 
implementation of appropriate control measures for meeting the WQO. 

3.3.3.1 Threatened and Endangered Species Chloride Threshold Study  

The Threatened and Endangered Species Chloride Threshold Study (T&Es Study), completed in 
November 2007, determined that the 1988 EPA ambient water quality criteria for chloride for the 
protection of aquatic life (230 mg/L as chronic; 860 mg/L as acute) are protective of locally 
important threatened and endangered species (Advent-Environ 2007). 
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3.3.3.2 Agricultural Chloride Threshold Study  

The Agricultural Chloride Threshold Study (Ag Study) was designed to support the AGR BU for 
the USCR.  The Ag Study consisted of two parts – a Literature Review Evaluation completed in 
September 2005 (CH2M HILL 2005), and an evaluation of the appropriate averaging period 
completed in January 2008 (NewFields Agricultural and Environmental Resources 2008).  The 
Ag Study determined that the appropriate chloride threshold for salt-sensitive agriculture 
(avocados, strawberries, and nursery crops) grown in the USCR watershed is in the range of 100 
to 117 mg/L, with an averaging period of 3 months.  The Ag Study was reviewed by an 
independent Technical Advisory Panel. 

3.3.3.3 Groundwater-Surface Water Interaction Model Study 

The Groundwater-Surface Water Interaction Model (GSWIM) Study resulted in preparation of a 
calibrated numerical model in March 2008 (CH2M HILL 2008) that enables evaluation of the 
impact of WRP recycled water discharges to the SCR on downstream surface water and 
groundwater quality.  The GSWIM was also used to evaluate various compliance alternatives 
including potential SSOs.   

3.3.3.4 Site-Specific Objectives and Anti-Degradation Analysis Study 

The SSO and Anti-Degradation Analysis Study (SSO and ADA Study), completed in November 
2008, provided the technical and regulatory basis for the RWQCB-LA to consider potential SSOs 
for the USCR.  As part of the SSO and ADA Study, salt-sensitive agriculture was found not to be 
an existing or potential BU in Reaches 5 and 6.   

3.3.4 Upper Santa Clara River Chloride TMDL Implementation 
Plan 

In 2006, the TMDL Implementation Plan was amended in RWQCB-LA Resolution                  
No. R4-2006-016, shortening the time schedule for completing the special studies and 
implementing control measures.  After completing the special studies (T&Es Study, Ag Study, 
GSWIM Study, and SSO and ADA Study), and with the input of various stakeholders including 
the SCVSD, Ventura County Agricultural Water Quality Coalition (VCAWQC), United Water 
Conservation District (United Water), and the Upper Basin Water Purveyors, an alternative 
compliance plan known as Alternative Water Resources Management Plan (AWRM) was 
developed to address chloride while protecting BUs.  The RWQCB-LA then adopted Resolution 
No. R4-2008-012 in 2008 (see Appendix 3-A) which set conditional SSOs for chloride and 
shortened the implementation deadline from May 4, 2016 to May 4, 2015.  These conditional 
SSOs allow a higher (117 mg/L) chloride limit but are contingent upon implementation of the 
specific facilities described in the AWRM.  Therefore, SSOs higher than the Ag Study range of 
100 to 117 mg/L were adopted for Reaches 5 and 6. 

The AWRM consisted of chloride source reduction measures and a 3-mgd advanced wastewater 
treatment facility, brine disposal facilities, and salt management facilities.  The AWRM is further 
described in Section 6. 
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3.3.5 Basin Plan Amendment – Subdivision of Santa Clara 
River Reach 4 

SCR Reach 4, between the Blue Cut gauging station and A Street in Fillmore, has a “Dry Gap” 
where surface water in the upper portion of Reach 4 infiltrates into the Piru groundwater basin 
and resurfaces approximately 6 miles downstream.  Flow from Piru Creek, a major tributary, also 
infiltrates into the groundwater basin.    

Initially, one WQO for chloride had been assigned to all of Reach 4 despite the changes in 
hydrologic conditions along its course.  To allow for the development of more geographically 
precise SSOs and to better represent the hydraulic regime of the SCR, the RWQCB-LA adopted 
Resolution R4-2007-018 on November 1, 2007, which subdivided Reach 4 of the SCR into two 
separate reaches, Reach 4A and Reach 4B.  Reach 4A now consists of the river segment between 
the A Street Bridge in Fillmore and the confluence of Piru Creek.  Reach 4B lies between the Piru 
Creek confluence and the Blue Cut gauging station. 

3.4 DISCHARGE REGULATIONS 

3.4.1 Discharge Points and Receiving Waters 

The VWRP has two discharge points to the SCR. The primary discharge point is used during 
normal conditions.  The second is located a few feet away and is only used when the water level 
rises in the river to the extent that the primary discharge point is partially or completely 
submerged (i.e., during heavy storm events).  Both discharge points are within Reach 5 of the 
SCR, about 3,500 feet downstream of the Interstate 5 (I-5) Freeway Bridge. 

The SWRP has one discharge point just downstream of the Bouquet Canyon Road Bridge in 
Reach 6 of the SCR. The SCR ultimately drains to the Pacific Ocean in Ventura County, and is 
considered waters of the U.S., as discussed in the beginning of Section 3.2. 

3.4.2 NPDES Permits 

Discharges from the SCVSD WRPs to the SCR are regulated by NPDES permits issued by the 
RWQCB-LA.  Updated NPDES permits for discharge to the SCR were adopted for both the 
SWRP and VWRP on June 4, 2009.  Permits are renewed every 5 years unless conditions change 
that require a permit reopening (e.g., plant capacity expansion, treatment upgrade, or change in 
Basin Plan).  Current NPDES permits for the SWRP and VWRP are identified in Table 3-4. 

Table 3-4.  SWRP and VWRP Waste Discharge and Water Reuse Permits   

Facility 
NPDES Permit 

Permit No. RWQCB-LA Order No. WRR Order No. 
SWRP CA0054313 R4-2009-0075 97-072 
VWRP CA0054216 R4-2009-0074 97-072 

An NPDES permit generally contains the following components: 

• Findings:  Official description of the facility, process, type and quantity of wastes, existing 
requirements, enforcement actions, public notice, and applicable basin plans 
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• Effluent Limitations:  Narrative and numerical limits for effluent; discharge prohibitions 

• Receiving Water Limitations:  Narrative and numerical objectives for the receiving waters 

• Provisions:  Standard provisions required by the RQWCB and by federal law; expiration date 
of permit 

• Compliance/Task Schedule:  Time schedules and interim reporting deadlines for 
compliance 

• Pretreatment Requirements:  Standard pretreatment requirements for municipal facilities 

Average and daily maximum pollutant discharge limitations are presented in Table 3-5.  The 
NPDES permits issued for the VWRP and SWRP by the RWQCB-LA in 2009 also include 
interim effluent limits for chloride.  The chloride interim limit is equal to the sum of the State 
Water Project treated water supply chloride concentration plus 114 mg/L (for SWRP) or 
134 mg/L (for VWRP), not to exceed a daily maximum of 230 mg/L.  The interim limits apply 
until the Chloride TMDL compliance date.   

Disinfection requirements for the VWRP and SWRP are also contained in the NPDES permits.  
Adequate disinfection is determined by testing for the levels of coliform bacteria present in the 
effluent.  See Table 3-5 for coliform limits. 

In addition to the discharge limitations listed in Table 3-5, the NPDES Permits for the SWRP and 
VWRP include the following discharge requirements. 

• 86°F maximum temperature 

• The pH of wastes discharged must be within the range of 6.5 and 8.5 at all times 

• The wastes discharged to watercourses must be adequately disinfected at all times 

• Maximum turbidity of 2 Nephelometric turbidity units (NTUs) average within a 24-hour 
period, 5 NTUs more than 5 percent of the time (72 minutes) during any 24-hour period, and 
10 NTUs at any time 

• To protect underlying ground water basins, pollutants must not be present in the wastes 
discharged at concentrations that pose a threat to ground water quality 

• Incorporation of radioactivity limits from Title 22, Drinking Water Standards to protect BUs 

• Acute and chronic toxicity limitations are based upon the Basin Plan 

• The permit contains a narrative chronic toxicity effluent limitation with a numeric trigger of  
1 Toxicity Unit (TUc) for accelerated monitoring 

3.4.2.1 Watershed-Wide Monitoring Program 

The NPDES permits include the requirement that the SCVSD participate in development of an 
updated comprehensive Watershed-Wide Monitoring Program and develop an implementation 
plan for this monitoring program in conjunction with other interested stakeholders.  The 
Watershed-Wide Monitoring Program seeks to assess impacts on water quality and ecological 
resources from nonpoint source runoff and aerial fallout as well as point source discharges.  The 
stated goals of the program are to: 

• Determine compliance with receiving water limits  

• Monitor trends in surface water quality  
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Table 3-5.  SWRP and VWRP NPDES Permit Discharge Limitations for Conventional, 
Nonconventional, and Toxic Pollutants 

Constituent Units 

Discharge Limitationsa 

30-day 
Avg. 

7-day 
Avg. 

Daily 
Max. Basis 

BOD5 @ 20°C (BOD) mg/L 20 30 45 40CFR133b 
TSS mg/L 15 40 45 40CFR133 
Settleable Solids mg/L 0.1 -- 0.3 Basin Plan 
Oil and Grease mg/L 10 -- 15 Basin Plan 
Total Residual Chlorine mg/L -- -- 0.1 Basin Plan 
Total Dissolved Solids mg/L 1,000 -- -- Basin Plan 
Sulfate mg/L SWRP 300 -- -- Basin Plan 

mg/L VWRP 400 -- -- Basin Plan 
Boron mg/L 1.5 -- -- Basin Plan 
Detergents (as MBAS) mg/L 0.5 -- -- Basin Plan 
Ammonia Nitrogen mg/L SWRP 2.0 -- 5.6 TMDL 

mg/L VWRP 1.75 -- 5.2 
Nitrate + Nitrite as Nitrogen mg/L SWRP 7.1 -- -- TMDL 

mg/L VWRP 6.8 -- -- 
Nitrite as Nitrogen mg/L 0.9 -- -- TMDL 
Nitrate as Nitrogen mg/L SWRP 7.1 -- -- TMDL 

mg/L VWRP 6.8 -- -- 
Cyanide (SWRP only) µg/L 3.9 -- 9.4 Basin Plan 
Perchlorate (SWRP only) µg/L 6 -- -- Basin Plan 
Antimony (SWRP only) µg/L 6 -- -- Basin Plan 
Arsenic µg/L 10 -- -- Basin Plan 
Cadmium (SWRP only) µg/L 5 -- -- Basin Plan 
Iron µg/L 300 -- -- Basin Plan 
Mercury µg/L 0.051 -- -- Basin Plan 
Selenium µg/L 4.4 -- -- Basin Plan 
Total Trihalomethanesc µg/L 80 -- -- Basin Plan 
Coliform Bacteria MPN/100 mL 23 2.2 -- Basin Plan 
BOD5 = Biochemical Oxygen Demand 5-day 
TSS = Total Suspended Solids 
MBAS = Methylene Blue Active Substances 
MPN = Most Probable Number 
a Mass emission rates (based on plant design flow rates of 21.6 mgd and 6.5 mgd for the SWRP and the VWRP, 

respectively), can be calculated as follows:  Flow (mgd) x Concentration (mg/L) x 8.34 (conversion factor) = lbs/day.  
During wet-weather storm events in which the flow exceeds the design capacity, the mass discharge rate limitations 
shall not apply, and concentration limitations will provide the only applicable effluent limitations. 

b CWA 40 Code of Federal Regulations Part 133. 
c Total Trihalomethanes is the sum of concentrations of the trihalomethane compounds:  bromodichloromethane, 

bromoform, chloroform, and dibromochloromethane.  This limit is based on the Basin Plan WQO incorporation of 
MCLs by reference. 

• Ensure protection of BUs  

• Provide data for modeling contaminants of concern  

• Characterize water quality including seasonal variation of surface waters within the 
watershed  

• Assess the health of the biological community  

• Determine mixing dynamics of effluent and receiving waters in the estuary 
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3.5 REGULATIONS GOVERNING WATER REUSE 

The discharge and reuse of recycled water is regulated under a number of authorities on the state 
and local level. 

3.5.1 State Regulations 

State requirements for production, discharge, distribution, and use of recycled water are contained 
in the following codes: 

• CWC, Division 6 – Conservation, Development, and Utilization of State Water Resources, 
§§10610 through 10655, and Division 7 – Water Quality, §§13000 through 13633 

• California Health and Safety Code, Division 6 – Sanitary Districts, §6512, and Division 104 – 
Environmental Health Sciences, §§116800 through 116820 

• California Code of Regulations (CCR), Title 22 – Social Security, Division 4 – 
Environmental Health, Chapter 3 – Recycling Criteria, §§60001 through 60355 

• CCR, Title 17-Public Health, Division 1 – State Department of Health, Chapter 5, Sanitation 
(Environmental), Subchapter 1, Engineering (Sanitary), Group 4, Drinking Water Supplies, 
§§7583 through 7605 

In addition, guidelines for production, distribution, and use of recycled water have been prepared 
or endorsed by state agencies administering recycled water regulations 

3.5.1.1 California Water Code 

The CWC contains requirements for the production, discharge, and use of recycled water.  
Division 7, Chapter 7, of the CWC specifically addresses requirements for water recycling.  This 
chapter requires California Department of Public Health (CDPH) to establish water-recycling 
criteria and gives the RWQCBs responsibility for prescribing specific Water Reclamation 
Requirements (WRRs) for water that is used or proposed to be used as recycled water.  In 
addition, Division 7, Chapter 7, of the CWC provides for regulation of recycled water injection 
into the ground and requires that greenbelt areas and certain other applications use recycled water 
rather than potable water where recycled water is available at a cost-effective price. 

The CWC (§§1210 through 1212), added in 1980, focus on the definition of property rights to 
recycled water and require that the owner of a wastewater treatment plant obtain approval from 
the SWRCB prior to making any change to the point of discharge, place of use, and/or purpose of 
use of recycled water. 

3.5.1.2 Title 22 

The CWC (§13521) requires the CDPH to establish water reclamation criteria.  In 1975, the 
CDPH prepared Title 22 regulations to fulfill this requirement.  Title 22 was subsequently revised 
in 1978 to conform with the 1977 amendments to the CWA and revised again in December 2000.  
The requirements of Title 22 regulate production and use of recycled water in California. 

Title 22 establishes four categories of recycled water: 

• Undisinfected Secondary Recycled Water:  oxidized effluent. 
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• Disinfected Secondary-23 Recycled Water:  oxidized and disinfected effluent that does not 
exceed a most probable number (MPN) of 23 total coliform bacteria per 100 milliliters (mL) 
median concentration in a 7-day period. 

• Disinfected Secondary-2.2 Recycled Water:  oxidized and disinfected effluent that does not 
exceed an MPN of 2.2 total coliform bacteria per 100 mL median concentration in a 7-day 
period. 

• Disinfected Tertiary Recycled Water:  oxidized, coagulated, clarified, filtered, and disinfected 
effluent. 

Criteria for reuse of secondary and tertiary effluent in various reuse applications include limits on 
the maximum numbers of total coliform bacteria present within the water.  A partial list of suitable 
uses of recycled water, as defined by Title 22, is summarized in Table 3-6. 

Table 3-6.  Suitable Uses of Recycled Water 

Usea 

Disinfected 
Tertiary 

Recycled 
Water 

Disinfected 
Secondary-

2.2 Recycled 
Water 

Disinfected 
Secondary- 
23 Recycled 

Water 

Undisinfected 
Secondary 
Recycled 

Water 
Surface Irrigation 
Parks, playgrounds and School yards Allowed Not Allowed Not Allowed Not Allowed 
Residential landscaping Allowed Not Allowed Not Allowed Not Allowed 
Unrestricted access golf courses Allowed Not Allowed Not Allowed Not Allowed 
Cemeteries and Freeway 
landscaping Allowed Allowed Allowed Not Allowed 

Restricted access golf courses Allowed Allowed Allowed Not Allowed 
Supply for Impoundments 
Nonrestricted recreational 
impoundment Allowedb Not Allowed Not Allowed Not Allowed 

Restricted recreational impoundment Allowed Allowed Not Allowed Not Allowed 
Other Uses 
Flushing toilets and urinals Allowed Not Allowed Not Allowed Not Allowed 
Industrial process water that may 
contact workers Allowed Not Allowed Not Allowed Not Allowed 

Structural fire fighting Allowed Not Allowed Not Allowed Not Allowed 
Decorative fountains Allowed Not Allowed Not Allowed Not Allowed 
Commercial laundries Allowed Not Allowed Not Allowed Not Allowed 
Commercial car washes, including 
hand washes if water is not heated, 
where public is excluded from 
washing process 

Allowed Not Allowed Not Allowed Not Allowed 

Industrial boiler feed Allowed Allowed Allowed Not Allowed 
Nonstructural fire fighting Allowed Allowed Allowed Not Allowed 
Soil compaction Allowed Allowed Allowed Not Allowed 
Mixing concrete Allowed Allowed Allowed Not Allowed 
Dust control on roads and streets Allowed Allowed Allowed Not Allowed 
Cleaning roads, sidewalks and 
outdoor work areas Allowed Allowed Allowed Not Allowed 

Industrial process water that may not 
contact workers Allowed Allowed Allowed Not Allowed 
a This list is not all inclusive. 
b With monitoring for viruses, bacteria, and protozoa cysts. 

2147



3  Laws and Regulations  

Santa Clarita Valley Sanitation District 3-16 April 2013 
Chloride Compliance Facilities Plan and EIR   

In addition to defining permitted uses of recycled water and treatment requirements, Title 22 
defines sampling and analysis requirements for treatment plant effluent, requires preparation of 
an engineering report prior to production or use of recycled water, specifies general design 
criteria for treatment facilities, establishes reliability requirements, and addresses alternative 
methods of treatment. 

Water Recycling Requirements 

Use of recycled water is usually regulated by the RWQCB under WRRs (also known as reuse 
permits).  WRRs include findings that provide an official description of the facility using the 
recycled water and specifications for use of the water. The SCVSD WRR Order was issued in 
1987.  

The reuse permit contains limits that are consistent with specific WQOs of the Basin Plan.  
Table 3-7 summarizes the numerical limits listed in the WRRs. The reuse permits also require 
that reclaimed water shall not contain trace constituents or other substances in concentrations 
exceeding the limits of the current CDWS. 

Table 3-7.  SWRP and VWRP WRR Constituent Limits 

pH 
TDS 

(mg/L) 
Sulfate 
(mg/L) 

Chloridea 
(mg/L) 

6.0 – 9.0 800 250 300 
a Revised WRRs may be issued at any time.  It is expected that new limits would be closer to 100-150 mg/L. 

3.5.1.3 SWRCB Recycled Water Policy  

On February 3, 2009, the SWRCB released a recycled water policy (Resolution No. 2009-0011).  
The purpose of this policy is to increase the use of recycled water in a manner that implements 
state and federal water quality laws and provides direction to RWQCBs, proponents of recycled 
water projects, and the public regarding appropriate criteria to be used by the SWRCB and 
RWQCBs in issuing permits for recycled water projects.  The policy includes language that: 

• Establishes goals to increase the use of recycled water in California and clarifies the roles of 
the SWRCB, RWQCBs, CDPH, and the California Department of Water Resources (DWR). 

• Requires development of salt and nutrient management plans for each groundwater basin by 
2014. 

• Establishes a “blue-ribbon” advisory panel to guide future actions relating to Emerging 
Constituents/Constituents of Emerging Concern (CEC). 

3.5.1.4 SWRCB Recycled Water General Irrigation Permit 

The California Legislature declared its intent that the state undertake all possible steps to 
encourage development of water recycling facilities so that recycled water may be made available 
to help meet the growing water requirements of the state.  In response, the SWRCB adopted a 
General Waste Discharge Requirements for Landscape Irrigation Uses of Municipal Recycled 
Water on July 7, 2009 to streamline the regulatory process for reuse of disinfected tertiary 
recycled water for: 

• Parks, greenbelts, and playgrounds  

• School yards  
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• Athletic fields  

• Golf courses  

• Cemeteries  

• Residential landscaping, common areas 

• Commercial landscaping, except eating areas 

• Industrial landscaping, except eating  

• Freeway, highway, and street landscaping  

3.5.1.5 California Department of Public Health Draft Groundwater 
Recharge Regulations 

The CDPH issued new Draft Groundwater Replenishment Reuse Regulations on November 21, 
2011. For surface spreading projects not using full advanced treated recycled water (as defined in 
§60320.201 of the Draft Groundwater Replenishment Reuse Regulations, November 21, 2011), 
the draft regulations allow an initial recycled water contribution (RWC) of 20 percent, or a 
20/80 blend ratio of recycled water to dilution water.  For surface spreading projects and direct 
injection projects using full advanced treated recycled water, the initial maximum RWC is to be 
determined on a case-by-case basis by CDPH.  The draft regulations propose methodology 
whereby the RWC could be increased above the initial value, which could lead to increased 
groundwater recharge.  In addition to the RWC requirements, the draft regulations provide 
requirements for recycled water treatment, pathogen removal, wastewater source control, diluent 
water, soil treatment process, response retention time, monitoring wells, reporting, and various 
water quality constituent requirements. 

3.5.1.6 Title 17 

The focus of Title 17 of the CCR is the protection of potable water supplies through control of 
cross connections with potential contaminants.  Examples of potential contaminants include 
sewage; nonpotable water supplies such as recycled water, irrigation water, and auxiliary water 
supplies; fire protection systems; and hazardous substances.  Title 17, Group 4, Article 2 
(Protection of Water System), Table 1, specifies the minimum backflow protection required on a 
potable water system when there is a potential for contamination of the potable water supply.  
Revisions to Title 17 of the CCR are being developed, with the most current draft dated 
December 8, 2005. 

3.5.1.7 Recycled Water Guidelines 

To assist in compliance with Title 22, CDPH has prepared a number of guidelines for production, 
distribution, and use of recycled water.  Additionally, CDPH recommends the use of recycled 
water distribution guidelines prepared by the California-Nevada Section of the American Water 
Works Association (AWWA).  These guidelines include: 

• Guidelines for the Preparation of an Engineering Report on the Production, Distribution, and 
Use of Recycled Water 

• Manual of Cross-Connection Control/Procedures and Practices 

• Guidelines for the Distribution of Nonpotable Water 
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• Guidelines for the Use of Recycled Water 

• Guidelines for the Use of Recycled Water for Construction Purposes 

3.5.1.8 Recycled Water Administration 

In the State of California, recycling requirements are administered by the SWRCB, the RWQCB, 
and CDPH.  The direct involvement of each agency during a water recycling project is as follows: 

• The SWRCB issue loans and approves petitions for a change in place and/or purpose of use 
of recycled water in accordance with the CWC. 

• The RWQCB (1) prepares or revises WRRs in accordance with the CWC and Title 22,        
(2) reviews and approves engineering reports required under Title 22, and (3) reviews and 
approves recharge projects using recycled water in accordance with the CWC. 

• The CDPH reviews and approves (1) engineering reports, (2) final plans for cross-section 
control and pipeline separations in accordance with Title 17 and inspects distribution systems 
prior to operation, and (3) final user system plans in conjunction with local health agencies 
for cross-section control in accordance with Title 17 and inspects systems prior to operations. 

3.5.2 Recycled Water Local Regulations 

Local requirements focus on the distribution and use of recycled water and, primarily, on the user 
systems.  Local requirements generally emphasize cross-connection control.  The state 
regulations and guidelines discussed above are the governing requirements.  The Los Angeles 
County Department of Public Health (County DPH) generally establishes more specific 
requirements for separation and construction of potable and recycled water systems, specifies 
guidelines for user systems, and establishes criteria for identification of recycled water facilities. 

3.6 REGULATIONS GOVERNING AIR QUALITY 

3.6.1 Federal Regulations 

3.6.1.1 Federal Clean Air Act 

The Federal Clean Air Act (FCAA), passed in 1963 and amended significantly in 1970, 1977, and 
1990, requires the EPA to establish national ambient air quality standards (NAAQS) for air 
pollutants.  The EPA has promulgated NAAQS for criteria pollutants, including carbon monoxide 
(CO), ozone (O3), sulfur oxides (SOX), nitrogen oxides (NOX), particulate matter with an 
aerodynamic diameter of less than 10 microns (PM10), particulate matter with an aerodynamic 
diameter of less than 2.5 microns (PM2.5), and lead.  State governments, in turn, must develop 
attainment plans to meet these NAAQS by a specific date.  As outlined in the California Health 
and Safety Code (CHSC) §39602, the Air Resources Board (ARB) is designated as the air 
pollution control agency of the state and is responsible for developing a state implementation plan 
as required by the FCAA.  Areas not meeting the NAAQS, referred to as nonattainment areas, are 
required to implement specified air pollution control measures.  In California, responsibility for 
air pollution control measures is divided between the ARB and local air districts.  A brief 
description of the applicable titles of the FCAA follows. 
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Title V 

Title V of the FCAA establishes a federal operating permit program for major sources of criteria 
or hazardous air pollutants to be administered by states.  A Title V permit consolidates different 
FCAA requirements into a single document.  Major sources are required to obtain a Title V 
permit.  Facilities can also be required to obtain a Title V permit if they are not otherwise major 
sources, but are subject to New Source Performance Standards (NSPS – Title I) or National 
Emission Standards for Hazardous Air Pollutants (NESHAP – Title III).  Neither the SWRP nor 
the VWRP is considered a major source by South Coast Air Quality Management District 
(SCAQMD) criteria, and Title V permits are not required for any SCVSD facilities at this time.   

Title III  

Title III of the FCAA directs the EPA to establish technology-based standards for 187 hazardous 
air pollutants (HAPs) based on the use of maximum achievable control technology (MACT).  
POTWs that provide treatment for industrial wastewater streams to comply with any industrial 
MACTs are defined as industrial POTWs.  For the most part, MACT emission standards are to be 
imposed on major sources of HAPs.  Under the MACT definition, the SCVSD facilities are 
considered non-industrial POTWs.  The SCVSD facilities are not currently, nor are they expected 
to be, a major source of HAPs.  Therefore, the MACT standard does not apply. 

3.6.2 State Regulations 

3.6.2.1 California Clean Air Act 

The California Clean Air Act (CCAA), which was signed into law in 1988, requires attainment of 
state ambient air quality standards by the earliest practicable date.  The CCAA is generally more 
stringent than the FCAA.  Vehicular sources and consumer products are the primary 
responsibility of the ARB, while local air districts are primarily responsible for stationary and 
portable sources (CHSC 39002).  The ARB retains oversight authority over the local air districts.   

As with the CAA, nonattainment areas that do not meet the NAAQS are required to implement 
specified air pollution control measures.  The CCAA divides nonattainment areas, based on 
background pollutant levels, into categories with progressively more stringent requirements. Each 
air district that is located in a nonattainment area is required to submit an air quality management 
plan (AQMP) to the ARB. 

SCVSD facilities are located within the jurisdiction of the SCAQMD, which is classified as a 
severe nonattainment area for ozone and nonattainment area for PM10 and PM2.5. 

3.6.2.2 Greenhouse Gas Legislation 

In June 2005, in response to the increasing body of evidence that greenhouse gases (GHGs) will 
affect the global climate, Governor Schwarzenegger issued executive order (EO S-3-05), which 
established the following GHG emission reduction targets for California:  by 2010, reduce GHG 
emissions to 2000 levels; by 2020, reduce GHG emissions to 1990 levels; by 2050, reduce GHG 
emissions to 80 percent below 1990 levels.  Subsequent to the Governor’s issuance of EO S-3-05, 
on September 27, 2006, the California State Legislature adopted Assembly Bill (AB) 32, also 
called the Global Warming Solutions Act of 2006.  AB 32 sets forth the regulatory framework to 
achieve the 2020 reduction in statewide emissions levels called for in EO S-3-05.  AB 32 assigns 
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ARB responsibility for monitoring and reducing GHG emissions as well as preparing a Scoping 
Plan to identify how best to reach the 2020 limit. 

In December 2008, the SCAQMD approved an Interim Guidance Document on how to determine 
whether a project’s GHG emissions are significant for CEQA purposes and included a numeric 
significance threshold for stationary sources.  SCAQMD continues to refine this guidance 
through a workgroup process.  The interim GHG significance threshold is only a recommendation 
for lead agencies and not a mandatory requirement, although the threshold (10,000 metric tons of 
CO2 equivalents per year) will be used by SCAQMD when SCAQMD is the lead agency. 

In August 2007, Governor Schwarzenegger signed Senate Bill (SB) 97, which requires the 
California Office of Planning and Research (OPR) to prepare CEQA guidelines for the mitigation 
of GHG emissions or the effects of GHG emissions and transmit these Guidelines to the Natural 
Resources Agency (NRA).  On June 19, 2008, OPR released its Technical Advisory on CEQA 
and Climate Change, which was developed in cooperation with the NRA, the California 
Environmental Protection Agency (Cal-EPA), and ARB.  The Technical Advisory encourages 
lead agencies to follow three basic steps:  (1) identify and quantify the GHGs that could result 
from a proposed project, (2) analyze the effects of those emissions and determine whether the 
effect is significant, and (3) if the impact is significant, identify feasible mitigation measures or 
alternatives that will reduce the impact below a level of significance.  

The NRA adopted amendments to the CEQA Guidelines for GHG emissions on January 1, 2010.  
The amendments encourage lead agencies to consider many factors in performing a CEQA 
analysis but preserve the discretion granted by CEQA to lead agencies in making their own 
determinations based on substantial evidence.  The amendments also encourage public agencies 
to make use of programmatic mitigation plans and programs from which to tier when they 
perform individual project analyses.     

3.6.3 Local Regulations 

3.6.3.1 South Coast Air Quality Management District 

The SCAQMD is responsible for stationary and indirect source control, air monitoring, 
enforcement of delegated mandates, and attainment plan preparation for Orange County; the non-
desert portions of Los Angeles, Riverside, and San Bernardino Counties; and the Riverside 
County portions of the Salton Sea Air Basin and the Mojave Desert Air Basin.  All of the SCVSD 
facilities are within the jurisdiction of the SCAQMD.  

3.6.3.2 Air Quality Management Plan 

The FCAA requires that the appropriate air quality authorities prepare air quality plans designed 
to achieve the federal ambient air quality standards.  As mentioned above, the SCAQMD is 
responsible for preparing an AQMP and submitting that plan to the ARB.  The ARB then reviews 
the AQMP and, following approval, incorporates it into the California State Implementation Plan 
(SIP), which includes air quality plans prepared by other local air quality control districts.  The 
ARB then forwards the State Implementation Plan to EPA Region IX for approval.  Every 
three years, the SCAQMD updates the AQMP.  The final 2012 AQMP was adopted by the 
SCAQMD Governing Board on December 7, 2012. 
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3.6.3.3 South Coast Air Quality Management District Permit Rules 

The SCAQMD regulates stationary and area-wide sources through a variety of general 
“prohibitory” rules.  These rules limit criteria pollutants irrespective of the source’s size.  The 
rules include source-specific Regulation XI standards, New Source Review (Regulation XIII) that 
requires best available control technology (BACT) and offsets for new and modified sources, and 
implementation of federally-delegated rules.  

Similarly, the SCAQMD has promulgated technology-based rules to limit emissions of toxic air 
pollutants from new and existing operations.  The rules apply to all permit applications for new or 
modified facilities and/or equipment.  Some of these rules were originated by the SCAQMD and 
some, such as those addressing diesel particulates, were based on airborne toxic control measures 
(ATCM) adopted by the ARB. 

3.6.3.4 Regulation XIII (New Source Review) 

The SCAQMD new source review (NSR) program applies when there is a permitting action 
resulting in increased emissions of any nonattainment air pollutant, precursors to a nonattainment 
pollutant, ammonia, or ozone depleting compounds (ODCs) from a new or modified source of 
emissions.  The main elements of NSR are best available control technology (BACT) 
requirements, modeling, and offsets.  Any new or modified facilities where the emissions increase 
is greater than the offset threshold must obtain offsets by purchasing emission reduction credits or 
reducing emissions elsewhere at the facility (simultaneous emissions reductions), thereby 
resulting in no net increase in emissions.   

The SCAQMD’s NSR program has been modified several times since it was first adopted in 
1976.  Generally, each modification has reduced the offset requirement thresholds, which led to a 
concern that sufficient offsets would not be available to allow the permitting of essential public 
service projects, such as POTWs and landfills.  Consequently, the SCAQMD created a pool of 
emission offsets known as the Priority Reserve to ensure offset availability for such projects.  
This pool can be accessed at no charge to satisfy emission offset requirements for essential public 
service projects.  Access to the Priority Reserve does not eliminate the requirement to install 
BACT. 

3.6.3.5 Rule 1401 (New Source Review of Toxic Air Contaminants) and 
Subsequent Rules 

Rule 1401 is the SCAQMD’s NSR program for toxic emissions, while Rule 1402 addresses 
control of toxic air contaminants from existing sources and implements the state Air Toxics Hot 
Spot Program.  Under Rule 1401, the SCAQMD reviews permit applications for new or modified 
sources to determine if the facility is required to submit a health risk assessment and to assess 
whether BACT for Toxics (T-BACT) is required.  A permit application will be denied if the 
cancer burden is greater than 0.5 or if the maximum individual cancer risk (MICR) is greater than 
1 in 1 million, or 10 in 1 million for sources that apply T-BACT.  Rule 1402 requires facility-
wide risk assessments for facilities notified by the SCAQMD, or under the original State Hot 
Spots program.  Based upon the facility-wide MICR, cancer burden, or Hazard Index (HI), a 
facility may trigger different risk thresholds for public notification (10 in 1 million MICR or HI 
of 1.0), action level (25 in 1 million MICR, 0.5 cancer burden, or HI of 3.0), or significant risk 
(100 in 1 million MICR or HI of 5.0).  The latter two triggers would require the facility to reduce 
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risk through specified Risk Reduction Plans. Neither SCVSD facility has ever triggered a facility-
based public notice threshold or a mandatory risk reduction threshold. 

As a result of increased concern over environmental justice and impacts to sensitive receptors, a 
more restrictive toxic emissions NSR rule, Rule 1401.1, was adopted to cap risk from new or 
relocated facilities locating near schools.   

3.6.3.6 Regulation XXVII (Climate Change) 

This SCAQMD climate change regulation, developed in response to AB 32, establishes the 
Southern California Climate Solutions Exchange Program.  Through this program, entities can 
purchase carbon reductions from the exchange to mitigate emissions from new projects.  
Participation in the program is voluntary. 

3.7 REGULATIONS GOVERNING BIOSOLIDS 
MANAGEMENT 

All solids generated within the SCVSD are processed onsite at the VWRP.  The disposal of solids 
and beneficial reuse of biosolids are subject to federal and state regulations.  Depending upon the 
type and level of treatment provided, solids/biosolids are placed into different classifications, 
which determine allowable application of these materials. 

3.7.1 Federal Regulations 

The EPA promulgated Standards for the Use or Disposal of Sewage Sludge, Title 40 of the Code 
of Federal Regulations, Part 503 (Part 503) in 1993.  Part 503 is a comprehensive, risk-based 
regulation that protects human health and the environment from pollutants of concern that can be 
present in biosolids.  Biosolids are sewage sludges/solids that have been treated/stabilized to a 
degree suitable for beneficial reuse.  Part 503 specifies general requirements, pollutant limits, 
management practices, and operational standards for various biosolids management options such 
as land application, surface disposal, and incineration.  It provides the basis for classifying 
biosolids as Class A or Class B depending on the level of pathogen reduction, the degree of 
vector attraction reduction, and the concentration of regulated pollutants in the biosolids.  Both 
Class A and Class B biosolids are both protective of public health and the environment. 

All wastewater treatment plant solids produced in the SCVSD are processed at the VWRP, which 
produces Class B biosolids.  Class B biosolids meet the pathogen and vector attraction reduction 
requirements of Part 503 and do not exceed the pollutant ceiling concentrations listed in 
Table 3-5.  Class B biosolids may be applied in bulk to agricultural land, forest, public contact 
sites (e.g., public parks, ball fields, cemeteries, etc.) or a reclamation site provided either the 
cumulative loading rates or the pollutant concentrations listed in Table 3-7 are not exceeded and 
the applicable Part 503 site restrictions are maintained. 

3.7.2 State Regulations 

The SWRCB enacted State Water Quality Order No. 2000-10-DWQ in August 2000, which was 
later replaced by State Water Quality Order No. 2004-0012-DWQ to establish general WDRs for 
the reuse of biosolids.  Table 3-8 lists pollutant limits for biosolids.  The land application 
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requirements are more restrictive than those contained in Part 503 and are designed to account for 
conditions specific to California soils and local environments through the issuance and oversight 
of General Order Permits. 

3.8 REGULATIONS GOVERNING HAZARDOUS 
MATERIALS 

The EPA is the principal federal agency regulating hazardous materials.  As such, the EPA 
broadly defines a hazardous waste as one that is specifically listed in EPA regulations; that has 
been tested and meets one of the characteristics (e.g., toxicity) established by the EPA; or that has 
been declared hazardous by the generator based on its knowledge of the waste. 

Cal-EPA has been granted primary responsibility by the EPA for administering and enforcing 
hazardous materials management plans.  Cal-EPA defines a hazardous material more generally as 
a material that, because of its quantity, concentration, physical characteristics or chemical 
characteristics, poses a significant present or potential hazard to human health and safety or to the 
environment if released (26 CCR 25501).  Note that hazardous materials include chemicals used 
in the operation of a typical POTW. 

Table 3-8.  Pollutant Limits for Biosolids 

Constituent 
Ceiling Concentrationa 

(mg/kg) 

Pollutant 
Concentrationa 

(mg/kg) 
Cumulative Loading 

Rate (kg/ha) 
Arsenic 75 41 41 
Cadmium 85 39 39 
Copper 4,300 1,500 1,500 
Lead 840 300 300 
Mercury 57 17 17 
Molybdenum 75 – – 
Nickel 420 420 420 
Selenium 100 100 100 
Zinc 7,500 2,800 2,800 
mg/kg = milligrams per kilogram 
kg/ha = kilogram per hectare 
a Dry weight basis. 
Source:  EPA, 40 CFR 503 – Standards for the Use or Disposal of Sewage Sludge 1997. 

3.9 REGULATIONS GOVERNING ENVIRONMENTAL 
IMPACTS 

3.9.1 Federal Regulations 

3.9.1.1 National Environmental Policy Act 

The National Environmental Policy Act (NEPA), enacted in 1970, came in response to a national 
sentiment that federal agencies should take more direct responsibility in providing greater 
protection for the environment.  NEPA is the nation’s basic charter for the protection of the 
environment.  It establishes environmental policy for the nation, provides an interdisciplinary 
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framework for federal agencies to prevent environmental damage, and contains procedures to 
ensure that federal agency decision makers take environmental factors into account (Bass, 
Herson, and Bogdan 1996). 

Because there are no proposed federal actions under this Facilities Plan, no federal lead agency is 
required. 

3.9.2 State Regulations 

3.9.2.1 California Environmental Quality Act 

The California Environmental Quality Act (CEQA), enacted in 1970, was modeled after NEPA.  
CEQA applies to all proposed discretionary activities that will be carried out or approved by 
California public agencies, such as the Sanitation Districts, unless such activities are specifically 
exempted.  Under CEQA, the “Lead Agency” is the agency with the principal responsibility to 
approve a project and therefore is the agency responsible for preparing a CEQA document for a 
proposed project.  For the Facilities Plan, the SCVSD will serve as the CEQA Lead Agency. 

The purpose of CEQA is to minimize environmental damage.   Key objectives of CEQA are to 
disclose to decision makers and the public the significant environmental effects of the proposed 
project to enable them to understand the environmental consequences of a project and to balance 
the benefits of a project against the environmental costs.  Major elements of CEQA include 
(1) disclosing environmental impacts, (2) identifying and preventing environmental damage, 
(3) fostering intergovernmental coordination, (4) enhancing public participation, and 
(5) disclosing agency decision making (Bass, Herson, and Bogdan 1996). 

3.10 REGULATIONS GOVERNING ENDANGERED 
SPECIES 

3.10.1 Federal Regulations 

3.10.1.1 The Federal Endangered Species Act 

The Federal Endangered Species Act (FESA) regulates the take of species listed as threatened or 
endangered.  Take is broadly defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or to attempt to engage in any such conduct.” 

Federal Endangered Species Act §7 

§7 of the FESA applies when a project involves a federal action such as issuing a federal permit 
or federal funding.  §7 requires the federal agency to consult with the USFWS regarding the 
potential effect of the agency’s action on species listed as threatened or endangered.                   
§7 compliance applies to agencies applying for SRF loans because some of the funding is from 
federal sources.  This consultation typically results in preparation of a biological opinion that 
specifies whether the proposed action is likely to jeopardize the continued existence of the listed 
species or result in the adverse modification of critical habitat.  The biological opinion may 
include an “incidental take” statement if the proposed action would result in the take of a listed 
species incidental to the federal action. 
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Federal Endangered Species Act §9 

§9 of FESA prohibits all persons subject to the jurisdiction of the United States from taking, 
importing, exporting, transporting, or selling any species of fish or wildlife listed as endangered 
or threatened. 

Federal Endangered Species Act §10 

Although §9 prohibits the take of a federally listed species, §10 of FESA is the mechanism that 
may allow an incidental take of such species.  The USFWS may issue a take permit for any taking 
that is incidental to, and not for the purpose of, carrying out an otherwise lawful activity.  Along 
with the application for an incidental take permit, the applicant must submit a conservation plan 
that specifies likely impacts that would result from the take, mitigation measures to minimize 
those impacts, funding for the mitigation, and a project alternatives analysis.  

3.10.2 State Regulations 

3.10.2.1 The California Endangered Species Act 

Under the California Endangered Species Act (Cal-ESA), all state Lead Agencies (as defined by 
CEQA) preparing Initial Studies, Negative Declarations, or environmental impact reports (EIRs) 
must consult with the California Department of Fish and Wildlife (CDFW) to ensure that any 
action authorized, funded, or carried out by that Lead Agency is not likely to jeopardize the 
continued existence of any endangered or threatened species.  This Cal-ESA consultation 
requirement does not apply to local Lead Agencies, such as the SCVSD. 

The Cal-ESA prohibits any party from importing into the state, exporting out of the state, or 
taking, possessing, purchasing, or selling within the state any part or product of any endangered 
or threatened species (except as provided in the Native Plant Protection Act or California Desert 
Native Plants Act).  Through §2081 of the Cal-ESA, CDFW may enter into a management 
agreement with the project applicant to allow for an incidental take (similar to the USFWS 
mechanism under §10 of FESA).   

3.10.2.2 California Fish and Game Code 

The California Fish and Game Code (§§1601-1616) applies to any state or local government 
agency or any public utility that proposes to “substantially divert or obstruct the natural flow of, 
or substantially change or use any material from the bed, channel, or bank of, any river, stream, or 
lake, or deposit or dispose of debris, waste, or other material containing crumbled, flaked, or 
ground pavement where it may pass into any river, stream, or lake.”  Any agency proposing such 
actions must apply with the CDFW for a Streambed Alteration Agreement (SAA), which is 
negotiated between CDFW and the applicant.  The agreement may contain mitigation measures to 
reduce the effect of the activity on fish and wildlife resources.  The agreement may also include 
monitoring to assess the effectiveness of the proposed mitigations. 
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3.10.3 Local Regulations 

3.10.3.1 Significant Ecological Areas  

Significant ecological areas (SEAs) were developed by the Los Angeles County Department of 
Regional Planning (DRP) as a way to protect biotic diversity including habitat for endangered 
species.  Although SEAs do not preclude development or construction, they promote open space 
conservation.  SEAs require another level of scrutiny in the CEQA review process by the 
Significant Ecological Areas Technical Advisory Committee (SEATAC).  SEATAC reviews 
proposed projects to ensure consistency with SEA-recommended management practices before a 
SEA conditional use permit (CUP) can be issued and the project can be approved.   

3.11 REGULATIONS GOVERNING CULTURAL 
RESOURCES 

3.11.1 Federal Regulations 

3.11.1.1 National Historic Preservation Act 

A programmatic agreement between the SWRCB and the State Historic Preservation Officer 
(SHPO) requires that projects receiving federal funds administered by the SWRCB (such as SRF 
loan funding) comply with §106 of the National Historic Preservation Act (NHPA).  Because the 
SCVSD intends to finance the Facilities Plan projects with SRF loan funds, compliance with 
§106 of the NHPA will be required.   
 
The §106 review process uses a five-step procedure including:  (1) the identification and 
evaluation of historic properties, (2) an assessment of the project’s effects on properties that are 
eligible for listing on the National Register of Historic Places, (3) a consultation with the SHPO 
and other relevant agencies and, potentially, the development of an agreement that addresses the 
treatment of historic properties, (4) the receipt of comments on the agreement or consultation 
results from the Advisory Council on Historic Preservation, and (5) project implementation 
subject to conditions imposed by the consultation and any agreement. 

3.11.2 State Regulations 

The state requirements for cultural resources are outlined in §§5020, 5020.4, 5020.7, 5024.1, 
5024.5, 5024.6, 21084, and 21084.1 of the California Public Resources Code (CPRC).  In 
general, compliance with the requirements of §106 of the NHPA is sufficient to ensure 
compliance with CEQA. 

Other state requirements outlined in §§7050.5-7055 of the CHSC and §5097 of the CPRC provide 
for the protection of Native American remains and identify special procedures to be followed 
when Native American burial sites are found.  Compliance with the provisions of these laws is 
separate from the requirements of CEQA and NHPA. 
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3.12 OTHER APPLICABLE LAWS AND REGULATIONS 

3.12.1 Federal Regulations 

3.12.1.1 State Revolving Fund 

Because a portion of the funding for the SRF program comes from federal sources, projects 
receiving SRF funds must meet a variety of federal requirements including compliance with the 
FESA, NHPA, and the following executive orders.  

Executive Order 11988 

This executive order relating to floodplain management was prepared in 1979 to avoid, to the 
extent possible, long- and short-term adverse impacts associated with the occupation and 
modification of floodplains and to avoid direct or indirect support of development in floodplains.  
This order requires that the agency reviewing the proposed action consider alternatives to avoid 
adverse effects and incompatible development in floodplains.  If the only practicable alternative is 
to site a project in the floodplain and the reviewing agency concurs, then the action must be 
designed or modified to minimize potential harm to the floodplain.  Further, a notice containing 
an explanation of why the action is proposed to be located in the floodplain must be prepared and 
circulated. 

Executive Order 11990 

This executive order was prepared to provide assistance for new construction located in wetlands 
if no practicable alternative exists, and to minimize the harm to wetlands that may result from the 
proposed use.  The order requires early public review of any plans or proposals for new 
construction in wetlands and notification of the federal Office of Management and Budget 
regarding compliance with the order.  The order establishes several factors that should be 
considered during evaluation of project effects on the survival and quality of wetlands including 
public health and welfare, maintenance of natural systems, and other uses of wetlands in the 
public interest. 

Executive Order 11593 

This executive order provides for the protection and enhancement of the cultural environment.  
Compliance with §106 of NHPA and with CEQA fulfills the requirements of this order. 

Executive Order 12898 

This executive order effectively expands the scope of complaints that may be filed with EPA 
under Title VI of the Civil Rights Act of 1964 to include issues of environmental justice.  
Environmental justice complaints typically allege that facilities generating adverse impacts 
associated with pollution and/or potential pollution are systemically sited in and/or permitted to 
operate in minority communities.  Disproportionate adverse impacts on minority communities 
associated with pollution generated by facilities may constitute discrimination.  Executive 
Order 12898 directs the EPA to address environmental justice concerns through the permitting 
process and applies to the permitting decisions of all agencies that receive or act as a conduit for 
federal monies. 
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The EPA’s Title VI regulations apply to all programs and activities carried out by departments or 
agencies that receive EPA funding either directly or indirectly.   The SWRCB administers a 
number of funding programs, including SRF, which are partially funded by federal monies.  The 
SWRCB has delegated permitting authority to the local RWQCBs, including the RWQCB-LA.  
Accordingly, all of the permitting decisions of the RWQCB-LA, including the issuance, 
modification, or renewal of the WDRs for the SCVSD facilities, are subject to the mandates of 
Executive Order 12898 and the EPA guidelines implementing that order. 

3.12.2 State Regulations 

3.12.2.1 Worker Safety 

Worker safety laws protect public health in the workplace.  These laws are administered and 
enforced by the California Occupational Safety and Health Administration (Cal-OSHA).  The 
laws apply to normal operational activities (including all provisions for standard injury and illness 
prevention), construction requirements, and requirements for chemical handling and infection and 
disease prevention. 

3.12.3 Local Regulations 

3.12.3.1 Construction Storm Water Program 

For construction projects disturbing one or more acres of soil, a Notice of Intent (NOI) package 
must be submitted to the SWRCB to obtain coverage under the General Permit for Discharges of 
Storm Water Associated with Construction Activity (General Permit).  The General Permit 
requires the development and implementation of a storm water pollution prevention plan 
(SWPPP).  The major objectives of an SWPPP are to help identify sources of sediment and other 
pollutants that affect the quality of storm water discharges and to describe and ensure 
implementation of best management practices (BMPs).  The SWPPP emphasizes the use of 
appropriately installed and maintained storm water pollution reduction BMPs. 

Required elements of an SWPPP include: 

• Site description addressing the elements and characteristics specific to the site 

• Descriptions of BMPs for erosion and sediment controls 

• BMPs for construction waste handling and disposal 

• Implementation of approved local plans 

• Proposed post-construction controls, including description of local post-construction erosion 
and sediment control requirements 

• Non-storm water management 
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Proposition 218: Text of Proposed Law

This initiative measure is submitted to the people in accordance with the provisions of

Article II, Section 8 of the Constitution.

This initiative measure expressly amends the Constitution by adding articles thereto;

therefore, new provisions proposed to be added are printed in italic type to indicate that they

are new.

PROPOSED ADDITION OF ARTICLE XIII C

AND ARTICLE XIII D

RIGHT TO VOTE ON TAXES ACT

SECTION 1. TITLE. This act shall be known and may be cited as the ''Right to Vote on

Taxes Act."

SECTION 2. FINDINGS AND DECLARATIONS. The people of the State of California

hereby find and declare that Proposition 13 was intended to provide effective tax relief and

to require voter approval of tax increases. However, local governments have subjected

taxpayers to excessive tax, assessment, fee and charge increases that not only frustrate the

purposes of voter approval for tax increases, but also threaten the economic security of all

Californians and the California economy itself. This measure protects taxpayers by limiting

the methods by which local governments exact revenue from taxpayers without their

consent.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES. 

   Article XIII C is added to the California Constitution to read:

ARTICLE XIII C

SECTION 1. Definitions. As used in this article: 
   (a) ''General tax" means any tax imposed for general governmental purposes. 
   (b) ''Local government" means any county, city, city and county, including a charter city or
county, any special district, or any other local or regional governmental entity. 
   (c) ''Special district" means an agency of the state, formed pursuant to general law or a
special act, for the local performance of governmental or proprietary functions with limited
geographic boundaries including, but not limited to, school districts and redevelopment
agencies. 
   (d) ''Special tax" means any tax imposed for specific purposes, including a tax imposed for
specific purposes, which is placed into a general fund.

SEC. 2. Local Government Tax Limitation. Notwithstanding any other provision of this
Constitution: 
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   (a) All taxes imposed by any local government shall be deemed to be either general taxes or
special taxes. Special purpose districts or agencies, including school districts, shall have no
power to levy general taxes. 
   (b) No local government may impose, extend, or increase any general tax unless and until
that tax is submitted to the electorate and approved by a majority vote. A general tax shall
not be deemed to have been increased if it is imposed at a rate not higher than the maximum
rate so approved. The election required by this subdivision shall be consolidated with a
regularly scheduled general election for members of the governing body of the local
government, except in cases of emergency declared by a unanimous vote of the governing
body. 
   (c) Any general tax imposed, extended, or increased, without voter approval, by any local
government on or after January 1, 1995, and prior to the effective date of this article, shall
continue to be imposed only if approved by a majority vote of the voters voting in an election
on the issue of the imposition, which election shall be held within two years of the effective
date of this article and in compliance with subdivision (b). 
   (d) No local government may impose, extend, or increase any special tax unless and until
that tax is submitted to the electorate and approved by a two-thirds vote. A special tax shall
not be deemed to have been increased if it is imposed at a rate not higher than the maximum
rate so approved.

SEC. 3. Initiative Power for Local Taxes, Assessments, Fees and Charges. Notwithstanding
any other provision of this Constitution, including, but not limited to, Sections 8 and 9 of
Article II, the initiative power shall not be prohibited or otherwise limited in matters of
reducing or repealing any local tax, assessment, fee or charge. The power of initiative to affect
local taxes, assessments, fees and charges shall be applicable to all local governments and
neither the Legislature nor any local government charter shall impose a signature
requirement higher than that applicable to statewide statutory initiatives.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM. 

   Article XIII D is added to the California Constitution to read:

ARTICLE XIII D

SECTION 1. Application. Notwithstanding any other provision of law, the provisions of this
article shall apply to all assessments, fees and charges, whether imposed pursuant to state
statute or local government charter authority. Nothing in this article or Article XIII C shall
be construed to: 
   (a) Provide any new authority to any agency to impose a tax, assessment, fee, or charge. 
   (b) Affect existing laws relating to the imposition of fees or charges as a condition of property
development. 
   (c) Affect existing laws relating to the imposition of timber yield taxes.

SEC. 2. Definitions. As used in this article: 
   (a) ''Agency" means any local government as defined in subdivision (b) of Section 1 of Article
XIII C. 
   (b) ''Assessment" means any levy or charge upon real property by an agency for a special
benefit conferred upon the real property. ''Assessment" includes, but is not limited to, ''special
assessment," ''benefit assessment," ''maintenance assessment" and ''special assessment tax." 
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   (c) ''Capital cost" means the cost of acquisition, installation, construction, reconstruction, or
replacement of a permanent public improvement by an agency. 
   (d) ''District" means an area determined by an agency to contain all parcels which will
receive a special benefit from a proposed public improvement or property-related service. 
   (e) ''Fee" or ''charge" means any levy other than an ad valorem tax, a special tax, or an
assessment, imposed by an agency upon a parcel or upon a person as an incident of property
ownership, including a user fee or charge for a property related service. 
   (f) ''Maintenance and operation expenses" means the cost of rent, repair, replacement,
rehabilitation, fuel, power, electrical current, care, and supervision necessary to properly
operate and maintain a permanent public improvement. 
   (g) ''Property ownership" shall be deemed to include tenancies of real property where
tenants are directly liable to pay the assessment, fee, or charge in question. 
   (h) ''Property-related service" means a public service having a direct relationship to property
ownership. 
   (i) ''Special benefit" means a particular and distinct benefit over and above general benefits
conferred on real property located in the district or to the public at large. General
enhancement of property value does not constitute ''special benefit."

SEC. 3. Property Taxes, Assessments, Fees and Charges Limited. (a) No tax, assessment, fee,
or charge shall be assessed by any agency upon any parcel of property or upon any person as
an incident of property ownership except: 
   (1) The ad valorem property tax imposed pursuant to Article XIII and Article XIII A. 
   (2) Any special tax receiving a two-thirds vote pursuant to Section 4 of Article XIII A. 
   (3) Assessments as provided by this article. 
   (4) Fees or charges for property related services as provided by this article. 
   (b) For purposes of this article, fees for the provision of electrical or gas service shall not be
deemed charges or fees imposed as an incident of property ownership.

SEC. 4. Procedures and Requirements for All Assessments. (a) An agency which proposes to
levy an assessment shall identify all parcels which will have a special benefit conferred upon
them and upon which an assessment will be imposed. The proportionate special benefit
derived by each identified parcel shall be determined in relationship to the entirety of the
capital cost of a public improvement, the maintenance and operation expenses of a public
improvement, or the cost of the property related service being provided. No assessment shall
be imposed on any parcel which exceeds the reasonable cost of the proportional special benefit
conferred on that parcel. Only special benefits are assessable, and an agency shall separate
the general benefits from the special benefits conferred on a parcel. Parcels within a district
that are owned or used by any agency, the State of California or the United States shall not
be exempt from assessment unless the agency can demonstrate by clear and convincing
evidence that those publicly owned parcels in fact receive no special benefit. 
   (b) All assessments shall be supported by a detailed engineer's report prepared by a
registered professional engineer certified by the State of California. 
   (c) The amount of the proposed assessment for each identified parcel shall be calculated and
the record owner of each parcel shall be given written notice by mail of the proposed
assessment, the total amount thereof chargeable to the entire district, the amount chargeable
to the owner's particular parcel, the duration of the payments, the reason for the assessment
and the basis upon which the amount of the proposed assessment was calculated, together
with the date, time, and location of a public hearing on the proposed assessment. Each notice
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shall also include, in a conspicuous place thereon, a summary of the procedures applicable to
the completion, return, and tabulation of the ballots required pursuant to subdivision (d),
including a disclosure statement that the existence of a majority protest, as defined in
subdivision (e), will result in the assessment not being imposed. 
   (d) Each notice mailed to owners of identified parcels within the district pursuant to
subdivision (c) shall contain a ballot which includes the agency's address for receipt of the
ballot once completed by any owner receiving the notice whereby the owner may indicate his
or her name, reasonable identification of the parcel, and his or her support or opposition to
the proposed assessment. 
   (e) The agency shall conduct a public hearing upon the proposed assessment not less than
45 days after mailing the notice of the proposed assessment to record owners of each
identified parcel. At the public hearing, the agency shall consider all protests against the
proposed assessment and tabulate the ballots. The agency shall not impose an assessment if
there is a majority protest. A majority protest exists if, upon the conclusion of the hearing,
ballots submitted in opposition to the assessment exceed the ballots submitted in favor of the
assessment. In tabulating the ballots, the ballots shall be weighted according to the
proportional financial obligation of the affected property. 
   (f) In any legal action contesting the validity of any assessment, the burden shall be on the
agency to demonstrate that the property or properties in question receive a special benefit over
and above the benefits conferred on the public at large and that the amount of any contested
assessment is proportional to, and no greater than, the benefits conferred on the property or
properties in question. 
   (g) Because only special benefits are assessable, electors residing within the district who do
not own property within the district shall not be deemed under this Constitution to have been
deprived of the right to vote for any assessment. If a court determines that the Constitution of
the United States or other federal law requires otherwise, the assessment shall not be imposed
unless approved by a two-thirds vote of the electorate in the district in addition to being
approved by the property owners as required by subdivision (e).

SEC. 5. Effective Date. Pursuant to subdivision (a) of Section 10 of Article II, the provisions of
this article shall become effective the day after the election unless otherwise provided.
Beginning July 1, 1997, all existing, new, or increased assessments shall comply with this
article. Notwithstanding the foregoing, the following assessments existing on the effective
date of this article shall be exempt from the procedures and approval process set forth in
Section 4: 
   (a) Any assessment imposed exclusively to finance the capital costs or maintenance and
operation expenses for sidewalks, streets, sewers, water, flood control, drainage systems or
vector control. Subsequent increases in such assessments shall be subject to the procedures
and approval process set forth in Section 4. 
   (b) Any assessment imposed pursuant to a petition signed by the persons owning all of the
parcels subject to the assessment at the time the assessment is initially imposed. Subsequent
increases in such assessments shall be subject to the procedures and approval process set
forth in Section 4. 
   (c) Any assessment the proceeds of which are exclusively used to repay bonded indebtedness
of which the failure to pay would violate the Contract Impairment Clause of the Constitution
of the United States. 
   (d) Any assessment which previously received majority voter approval from the voters voting
in an election on the issue of the assessment. Subsequent increases in those assessments shall
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be subject to the procedures and approval process set forth in Section 4.

SEC. 6. Property Related Fees and Charges. (a) Procedures for New or Increased Fees and
Charges. An agency shall follow the procedures pursuant to this section in imposing or
increasing any fee or charge as defined pursuant to this article, including, but not limited to,
the following: 
   (1) The parcels upon which a fee or charge is proposed for imposition shall be identified. The
amount of the fee or charge proposed to be imposed upon each parcel shall be calculated. The
agency shall provide written notice by mail of the proposed fee or charge to the record owner
of each identified parcel upon which the fee or charge is proposed for imposition, the amount
of the fee or charge proposed to be imposed upon each, the basis upon which the amount of the
proposed fee or charge was calculated, the reason for the fee or charge, together with the date,
time, and location of a public hearing on the proposed fee or charge. 
   (2) The agency shall conduct a public hearing upon the proposed fee or charge not less than
45 days after mailing the notice of the proposed fee or charge to the record owners of each
identified parcel upon which the fee or charge is proposed for imposition. At the public
hearing, the agency shall consider all protests against the proposed fee or charge. If written
protests against the proposed fee or charge are presented by a majority of owners of the
identified parcels, the agency shall not impose the fee or charge. 
   (b) Requirements for Existing, New or Increased Fees and Charges. A fee or charge shall not
be extended, imposed, or increased by any agency unless it meets all of the following
requirements: 
   (1) Revenues derived from the fee or charge shall not exceed the funds required to provide
the property related service. 
   (2) Revenues derived from the fee or charge shall not be used for any purpose other than
that for which the fee or charge was imposed. 
   (3) The amount of a fee or charge imposed upon any parcel or person as an incident of
property ownership shall not exceed the proportional cost of the service attributable to the
parcel. 
   (4) No fee or charge may be imposed for a service unless that service is actually used by, or
immediately available to, the owner of the property in question. Fees or charges based on
potential or future use of a service are not permitted. Standby charges, whether characterized
as charges or assessments, shall be classified as assessments and shall not be imposed
without compliance with Section 4. 
   (5) No fee or charge may be imposed for general governmental services including, but not
limited to, police, fire, ambulance or library services, where the service is available to the
public at large in substantially the same manner as it is to property owners. Reliance by an
agency on any parcel map, including, but not limited to, an assessor's parcel map, may be
considered a significant factor in determining whether a fee or charge is imposed as an
incident of property ownership for purposes of this article. In any legal action contesting the
validity of a fee or charge, the burden shall be on the agency to demonstrate compliance with
this article. 
   (c) Voter Approval for New or Increased Fees and Charges. Except for fees or charges for
sewer, water, and refuse collection services, no property related fee or charge shall be imposed
or increased unless and until that fee or charge is submitted and approved by a majority vote
of the property owners of the property subject to the fee or charge or, at the option of the
agency, by a two-thirds vote of the electorate residing in the affected area. The election shall
be conducted not less than 45 days after the public hearing. An agency may adopt procedures
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similar to those for increases in assessments in the conduct of elections under this
subdivision. 
   (d) Beginning July 1, 1997, all fees or charges shall comply with this section.

SECTION 5. LIBERAL CONSTRUCTION. The provisions of this act shall be liberally

construed to effectuate its purposes of limiting local government revenue and enhancing

taxpayer consent.

SECTION 6. SEVERABILITY. If any provision of this act, or part thereof, is for any reason

held to be invalid or unconstitutional, the remaining sections shall not be affected, but shall

remain in full force and effect, and to this end the provisions of this act are severable.

| This - 218 | Analysis |
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Introduction

Proposition 218 significantly changes local government finance. This constitutional initiative--approved
by the state's voters in November 1996--applies to each of California's nearly 7,000 cities, counties,
special districts, schools, community college districts, redevelopment agencies, and regional
organizations.

The purpose of this guide is to help the Legislature, local officials, and other parties understand
Proposition 218, including the actions local governments must take to implement it. The guide includes
five chapters:

How Proposition 218 Changes Local Finance and Governance.

Understanding the Vocabulary of Proposition 218.

Are Existing Revenues Affected by Proposition 218?

What Must a Local Government do to Raise New Revenues?

May Residents Overturn Local Taxes, Assessments, and Fees?

Finally, the appendix to this guide summarizes major areas of uncertainty pertaining to Proposition 218
(some of which the Legislature may wish to address), and includes the text of Proposition 218 (now
Article XIII C and D of the California Constitution).2167
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Chapter 1

How Proposition 218 Changes 
Local Finance and Governance

Nearly two decades ago, Proposition 13 sharply constrained local governments' ability to raise
property taxes, the mainstay of local government finance. Proposition 13 also specified that any local
tax imposed to pay for specific governmental programs--a "special tax"--must be approved by two-
thirds of the voters.

Since that time, many local governments have relied increasingly upon other revenue tools to finance
local services, most notably: assessments, property-related fees, and a variety of small general
purpose taxes (such as hotel, business license, and utility user taxes). It is the use of these local
revenue tools that is the focus of Proposition 218.

In general, the intent of Proposition 218 is to ensure that all taxes and most charges on property
owners are subject to voter approval. In addition, Proposition 218 seeks to curb some perceived
abuses in the use of assessments and property-related fees, specifically the use of these revenue-
raising tools to pay for general governmental services rather than property-related services.

In this chapter, we provide an overview and perspective on the impact of Proposition 218 on local
finance and governance.

Proposition 218 Changes Local Government Finance

Proposition 218 makes several important changes regarding local government finance. Figure 1
summarizes our observations regarding their fiscal impact.

Some Uncertainty Regarding Proposition 218's Provisions

Proposition 218's requirements span a large spectrum, including local initiatives, water standby
charges, legal standards of proof, election procedures, and the calculation and use of sewer
assessment revenues. Although the measure is quite detailed in many respects, some important

provisions are not completely clear.

In this guide, we provide our interpretation of the measure's requirements. This interpretation is based
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on our extensive review of the measure, as well as consultations with the measure's drafters, local
government officials, and legal counsel. In some cases, however, we are not able to fully ascertain
the meaning or scope of a Proposition 218 requirement. We believe our uncertainty--frequently shared
by other analysts of the measure--will be resolved only when the Legislature enacts implementing
statutes or court rulings become available.

Accordingly, throughout this guide we discuss Proposition 218 as we understand it. Where other
parties have different opinions or the measure's requirements are not clear, we provide this
information. Finally, we provide in Appendix I a summary of the areas in which clarifying legislative or
judicial action may be necessary.

Most Local Revenues Are Not Affected

California local governments raise more than $50 billion annually from taxes, assessments, and fees.
As Figure 2 shows, most of these local revenues are not affected directly by Proposition 218. Instead,
Proposition 218's provisions apply to a relatively small subset of local government revenues.

Given the relatively small number and dollar value of local revenue sources that are affected by
Proposition 218, we think it is highly unlikely that the measure could cause more than a 5 percent
annual decrease in aggregate local government own-source revenues.

Impact on Certain Local Governments May Be Substantial

The actual impact of Proposition 218 on local public services may be greater than our 5 percent
estimate would suggest, however, for a variety of reasons. First, some governments are highly reliant
upon the types of assessments and fees that would be restricted by this measure. These local
governments--typically, small, newly incorporated cities, and library, fire, and park and recreation
special districts--may sustain revenue reductions of much more than 5 percent. Some special districts
also lack the authority to propose taxes to replace the lost assessment and fee revenues.

2169
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Second, many local governments have limited flexibility to reduce programs when revenues decline.
Most major county programs, for example, are subject to state and federal mandates and spending
requirements. As a result, relatively small revenue losses can trigger significant reductions to the few
programs over which the local government has control.

Finally, many local governments will experience both revenue reductions and cost increases to comply
with Proposition 218. For example, some local governments will lose part of their assessment and fee
revenues, and have to pay:

Assessments charges to other local governments.
Increased election, property-owner notification, and administrative costs.

These increased costs will increase the fiscal impact of this measure on local government programs.

Fiscal Impact Begins in 1997

The fiscal impact of Proposition 218 will begin almost immediately. Within eight months of
Proposition 218's passage, local governments will need to reduce or eliminate certain existing
assessments and fees to meet the measure's requirements. (These requirements are discussed in
Chapter Three.) We estimate that these actions will reduce local government revenues by at least
$100 million in 1997-98.

Proposition 218 also requires local governments to place before the voters certain existing
assessments and taxes. Unless the voters ratify these assessments and taxes, local governments will
experience additional revenues losses, potentially exceeding $100 million annually.

Longer Term: Different Revenue Sources, Probably Less Money

Proposition 218 restricts local governments' ability to impose assessments and property-related fees--
and requires elections to approve many local government revenue raising methods. Because of this, it
is likely that over the long term local governments will raise fewer revenues from assessments,
property-related fees, and some taxes.

Unless these reduced local revenues are replaced with other revenues, local government spending for
local public services will decrease accordingly. What other revenues could offset these revenue
reductions? It is likely that local governments will pursue one or more of the following sources of
potential replacement revenues:

Redevelopment revenues.
Developer exactions.
General taxes imposed on particular groups (such as business license, hotel occupancy, and
sporting or entertainment admission taxes).
Special taxes imposed on properties within small, discrete areas.
Intergovernmental transfers.
Non-property related fees.

Limited Ability to Raise Replacement Revenues. Local governments' ability to expand these six
other revenue sources is not great. Various legal and practical restrictions limit a major expansion of
redevelopment or developer exactions, for example. In addition, many local government observers
believe that existing hotel and business taxes are already high and not all parts of the state have
major entertainment or sporting centers. (We include these taxes on the above list because these
taxes are not paid directly by most voters. Thus, the likelihood of their being approved by a majority
of voters may be higher than other general taxes.)

Similarly, while local governments in California have had difficulty securing the requisite two-thirds
vote to impose special taxes, it is likely that some additional special taxes will be approved. Special
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taxes probably are more likely to be adopted in small, discrete areas of a community where the
commonality of interest is high, however, rather than on a community-wide basis. Thus, the likelihood
of generating significant revenues from special taxes is not great.

Additional major revenues from the state or federal government also do not appear likely, given the
fiscal limitations faced by both these level of governments. (Please see our November 1996
publication, California's Fiscal Outlook, for our projections of the state's fiscal condition.)

This leaves the last revenue source on our list: non-property related fees. Ultimately, the ability of
local government to expand this revenue source turns on how the term "property-related" fee is
defined by the Legislature or courts. If the definition of a property-related fee is broad, then local
government's ability to replace revenues lost by Proposition 218 is limited. Conversely, if this definition
is narrow, then local government will have greater opportunities to replace lost revenues with
expanded non property-related fees. (Even then, however, the state Constitution and statutes do not
permit local government to charge fees in excess of costs.)

All in all, our review indicates that most local governments will have some ability to raise revenues to
replace some of the funding lost by Proposition 218. This ability, however, is limited. Accordingly, we
expect that in the long term, local governments will raise somewhat less revenues than they would
have otherwise--and local government revenues will come from somewhat different sources. These
revenue reductions will result in lower payments by people and businesses to government--and
decreased spending for local public services.

Proposition 218 Changes Local Governance

In addition to changing local finance, Proposition 218 changes the governance roles and
responsibilities of local residents and property owners, local government, and potentially, the state.
While the full ramifications of these changes will not be known for years to come, some elements are
already apparent.

Increased Role for Local Residents And Property Owners

Prior to Proposition 218, the local resident and property owner's role in approving most new local
government revenue-raising measures was minimal. Local governments typically raised new funds by
imposing new or increased assessments or fees, or in the case of charter cities, general-purpose
taxes on utility use, business licences, and hotel occupancy. In most cases, California residents or
property owners could object to these taxes or charges at a public hearing or during a statutory
protest procedure, but these taxes or charges were not placed on the ballot. In short, locally elected
governing bodies held most of the power over local revenue raising.

Proposition 218 shifts most of this power over taxation from locally elected governing boards to
residents and property owners. In order to fulfill this considerable responsibility, local residents and
property owners will need greater information on local government finances and responsibilities. Even
with this information, however, the task of local residents and property owners will be difficult, given
the frequently confusing manner in which program responsibilities are shared between state and local
government, and among local governments.

Local Government Remains Responsible for Expenditures

Local government's powers, in contrast, become significantly constrained. While locally elected
governing boards continue to be fully responsible for decision-making regarding the expenditure of
public funds, they now have very little authority to raise funds without a vote of the residents or
property owners. In addition, Proposition 218 limits local government's authority to call an election to
raise revenues. Specifically, except in cases of emergency, local governments now may hold elections
on general taxes only once every two years (consolidated with an election for members of the2171
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governing board.) Moreover, Proposition 218 limits the amount of an assessment or property-related
fee that may be put before the property owners for a vote.

State Government Role May Expand

Proposition 218 may also alter the state's role and responsibilities regarding local government in
several important ways. First, the Legislature will be asked to play a large role in interpreting
Proposition 218's requirements, and helping set the rules regarding local government finance. In some
cases, local governments are likely to ask for urgency legislation to enact these measures because
the deadline for compliance with some Proposition 218 provisions is July 1, 1997.

Second, the Legislature will probably receive requests for fiscal assistance from local governments.
These requests are likely to begin in the spring of 1997, as the fiscal consequences of the assessment
and fee restrictions become apparent. Local governments are likely to turn to the state because it
has more fiscal flexibility than local government. For example, the Legislature may raise taxes at any
time with a two-thirds vote of its members.

Finally, any effort to restructure state-local program responsibilities is now more complicated.
Specifically, the Legislature will have less flexibility to realign programs in a manner that increases
local government responsibility without providing a direct subvention of state funds. This is because
local governments have little or no flexibility to adjust their own revenues.

Chapter 2

Understanding the Vocabulary of
Proposition 218

Any discussion of Proposition 218 requires an explanation of several local government finance words
and terms. This chapter explains the vocabulary.

What Is a Tax?

Taxes are government's most flexible revenue raising tool. A tax is a charge on an individual or
business that pays for governmental services or facilities that benefit the public broadly. There need
not be any direct relationship between how much tax a person pays and how much service he or she
receives from government. Example of taxes include the property tax, sales tax, business licence tax,
hotel occupancy tax, and utility users tax.

Special Tax Versus General Tax

A tax is called a "special" tax if its revenues are used for specific purposes and a "general" tax if its
revenues may be used for any governmental purpose. This distinction is important because it
determines whether a tax must be approved by a majority vote of the electorate (general tax)--or a
two-thirds vote (special tax).

What Is an Assessment?

An assessment is a charge levied on property to pay for a public improvement or service that benefits
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property. Assessments are usually collected on the regular property tax bill. They are different,
however, from the regular 1 percent property tax and property tax debt overrides in that assessment
rates are not based on the value of the property. Assessments are also different from another charge
that sometimes is placed on the property tax bill, parcel taxes. Unlike parcel taxes, assessments
typically were not voter approved prior to Proposition 218. In addition, assessment rates were linked
to the cost of providing a service or improvement, whereas parcel taxes could be set at any amount.
Typical assessments include those for flood control improvements, streets, and lighting and
landscaping.

What Is a Fee?

A fee is a charge imposed on an individual or business for a service or facility provided directly to an
individual or business. Local governments charge fees for a wide range of purposes, from park entry
fees to building plan check fees. The amount of the fee may not exceed the cost of government to
provide the service.

A New Term: "Property-Related Fee"

Proposition 218 restricts property-related fees, defined as fees imposed "as an incident of property
ownership." At this time, there is no consensus as to which fees meet this definition. The drafters of
Proposition 218 indicate that it was their intent to include most fees commonly collected on monthly
bills to property owners, such as those for water delivery, garbage service, sewer service, and storm
water management fees. Other analysts of Proposition 218 contend that fees that vary by level of
service (for example, a fee for metered water usage) should not be considered a property-related fee,
because it is based on service usage, rather than property ownership. Because Proposition 218 does
not restrict nonproperty-related fees, the definition of this term will be an important and sensitive
issue for the Legislature and courts.

Overlapping Terms

While the terms tax, assessment, and fee are each legally distinct, in practice they overlap. For
example, communities in California may finance streets from taxes, assessments, and/or fees. In
addition, local government officials sometimes call a charge one term, when it was legally adopted as
another. As a result, the work of sorting out whether a particular charge must comply with
Proposition 218's requirements for a tax, assessment, or fee will not always be easy.

Chapter 3

Are Existing Revenues Affected by
Proposition 218?

Local governments must bring their existing taxes, assessments and property-related fees into
conformity with Proposition 218. The deadline for each of these actions is:

July 1, 1997--for assessment and property-related fees.
November 6, 1998--for taxes.

Below, we discuss Proposition 218's requirements regarding existing taxes, assessments, and fees.
(The requirements for new or increased revenue raising tools is the topic of the next chapter.) After
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each section, we answer some common questions regarding Proposition 218's requirements.

Requirements for Existing Taxes

Proposition 218 does not affect existing special taxes or most general taxes. Proposition 218 affects
only those general taxes that were imposed in 1995 or 1996 without a vote of the people.

In order to continue such a tax, Proposition 218 requires the governing body to place the tax before
the voters by November 6, 1998. Unless the governing body unanimously votes to declare the election
an emergency, the tax election must be consolidated with a regularly scheduled election for members
of the governing body. The local government may continue an existing tax if it is approved by a
majority vote.

Requirements for Existing Assessments

Local governments must review all existing assessments, including standby-charges (which the
measure defines as assessments). Figure 3 (see next page) shows the actions local governments
must take to bring their existing assessments into compliance with Proposition 218.
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The Examination Requirement: 
Many Assessments Will Qualify for Exempt List

Local government must examine each assessment to determine whether it meets one of the
conditions for placement on the "exempt list." These conditions are:

The assessment was previously approved by voters--or by all the property owners at the time
the assessment was created.
All of the assessment proceeds are pledged to bond repayment.
All the assessment proceeds are used to pay for sidewalks, streets, sewers, water, flood
control, drainage systems, or "vector control" (such as mosquito control).

Our review indicates that more than half of all existing assessments are likely to be exempt. Generally,
this is because the assessment's funds are used for one of the approved purposes or are pledged to
bond repayment--or the assessment was agreed to by a land developer, the sole property owner at
the time the assessment was established.

If an assessment is not exempt, then the local government must eliminate the assessment or bring it
into compliance with Proposition 218's assessment calculation and election requirements (described
below). Our review indicates that the types of assessments that are not likely to satisfy any of the
conditions for exemption are: fire, lighting and landscaping, and park and recreation assessments.

The Calculation Requirement: One of
Proposition 218's Most Significant Changes

Local governments must recalculate all existing assessments that do not qualify for the exempt list.
Our review indicates that in many cases, Proposition 218's provisions regarding the calculation of
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assessments will result in local governments lowering the amount they collect in assessments from
property owners, or eliminating the assessment. We identify the specific calculation provisions below.

First: Determine If a Project or Service Provides Special Benefits. The local government must
determine whether property owners would receive a "special benefit" from the project or service to be
financed by the assessment. Proposition 218 defines a special benefit as a particular benefit to land
and buildings, not a general benefit to the public or a general increase in property values. If a project
or service would not provide such a special benefit, Proposition 218 states that it may not be
financed by an assessment. Our review indicates that local governments will find it difficult to
demonstrate that some existing assessments for ambulance, library, police, business improvement,
and other services satisfy this tightened definition of special benefit. As a consequence, some existing
assessments may need to be eliminated.

Second: Estimate the Amount of Special Benefit. Local government must use a professional
engineer's report to estimate the amount of special benefit landowners would receive from the project
or service, as well as the amount of "general benefit." This step is needed because Proposition 218
allows local government to recoup from assessments only the proportionate share of cost to provide
the special benefit. That is, if special benefits represent 50 percent of total benefits, local
government may use assessments to recoup half the project or service's costs. Local governments
must use other revenues to pay for any remaining costs. This limitation on the use of assessments
represents a major change from the law prior to Proposition 218, when local governments could
recoup from assessments the costs of providing both general and special benefits.

Third: Set Assessment Charges Proportionally. Finally, the local government must set individual
assessment charges so that no property owner pays more than his or her proportional share of the
total cost. This may require the local government to set assessment rates on a parcel-by-parcel
basis. Properties owned by schools and other governmental agencies--previously exempt from some
assessment charges--now must pay assessments.

Election Requirement: All Property-Owners 
Vote on Assessments

Local governments must mail information regarding assessments to all property owners. (Prior to
Proposition 218, large communities could publish assessment information, rather than mail it to every
property owner.) Each assessment notice must contain a mail-in ballot for the property owner to
indicate his or her approval or disapproval of the assessment.

After mailing the notices, the local government must hold a public hearing. At the conclusion of the
hearing, the local government must tabulate the ballots, weighing them in proportion to the amount of
the assessment each property owner would pay. (For example, if homeowner Jones would pay twice
as much assessment as homeowner Smith, homeowner Jones' vote would "count" twice as much as
homeowner Smith's vote.) The assessment may be imposed only if 50 percent or more of the weighted
ballots support the assessment.
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Requirements for Existing Fees

As with assessments, local governments must complete a multi-step review of all fees. Figure 4
summarizes the process.
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Examination Requirement: 
Identifying Property-Related Fees

Local government must begin by examining all existing fees to determine whether they are "property-
related" fees, imposed as an "incident of property ownership." (We discuss this term and the
controversy surrounding it in Chapter Two). As Figure 4 shows, if a fee is not property-related, then
the local government need not take any further action regarding the fee. Conversely, if the fee is
property-related, then the local government must make sure that the fee complies with
Proposition 218's restrictions on use of fee revenues and the rate calculation requirements. The
deadline for these actions is July 1, 1997.

New Restrictions on Use of Fees

Proposition 218 specifies that no property-related fee may be:

Levied to pay for a general governmental service, such as police or fire service.
Imposed for a service not used by, or immediately available to, the property owner.
Used to finance programs unrelated to the property-related service.

In order to comply with these restrictions, local governments will need to eliminate or reduce some
existing fees. For example, some small cities currently charge property owners fees for ambulance or
fire service. Proposition 218 does not permit governments to impose property-related fees for these
purposes.

Similarly, some cities collect "franchise fees" or "in-lieu property taxes" from their water departments
and deposit these revenues into their general funds. The cost of these franchise fees and taxes is
passed onto local residents in terms of higher water fees. If water fees are considered property-
related fees, then Proposition 218 would forbid this diversion of fee revenues. (Some local government
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observers believe that this diversion of fee revenues was impermissible prior to Proposition 218, as
well.)

Possible Local Government Response to Fee Restrictions. In some cases, it may be possible for a
local government to restructure a property-related fee so that it would no longer be considered a fee
imposed "as an incident of property ownership." For example, a mandatory per parcel garbage
collection fee may be considered a property-related fee, while an optional garbage collection service
charge may not. Similarly, some local governments may be able to show that their franchise fee or in-
lieu property tax represents their water department's reasonable share of central administrative
expenses. If so, then Proposition 218 would not prohibit this transfer of revenues from the water
department. Finally, some local governments may elect to privatize certain functions formally financed
by property-related fees. Proposition 218 imposes no limit on private fees.

Fee Rate Calculation Requirement

After complying with Proposition 218's restrictions on the use of property-related fees, the local
government must make sure that its property-related fees comply with the measure's calculation
requirements. Specifically, local governments must make sure that no property owner's fee is greater
than the proportionate cost to provide the property-related service to his or her parcel. Like
assessments, this requirement may result in local governments setting property-related fee rates on a
block-by-block, or parcel-by-parcel basis.

This fee rate calculation requirement--sometimes called the "proportionality" requirement--will make it
difficult for local government to continue certain programs, such as those that offer reduced rates to
low-income residents. This is because local governments typically finance these lower rates by
charging higher rates to other property-owners. If these fees are considered property-related fees,
the higher rates would not be permitted by Proposition 218. In order to continue these programs in
the future, therefore, the local government would need to offset the cost of the program with other
revenues, such as general tax revenues.

Chapter 4

What Must a Local Government Do to
Raise New Revenues?
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In order to raise a new tax, assessment, or property-related fee, or to increase an existing one, local
governments must comply with many of the same provisions discussed in the previous chapter. In
general, these requirements are that local governments may use assessments and property-related
fees only to finance projects and services that directly benefit property--and that most revenue-
raising measures be approved in an election. Figure 5 summarizes the vote required in these elections.

This chapter explains the steps local government must take to raise a new tax, assessment or
property-related fee, or to increase an existing one.

Requirements for New Taxes

In order to impose or increase a tax, local government must comply with the following provisions:

All general taxes must be approved by a majority vote of the people. (A 1986 statutory
initiative--Proposition 62-- previously imposed this vote requirement on general law cities and
counties. Proposition 218 expands this requirement to include charter cities, such as Los
Angeles, Oakland, and San Francisco.)
Elections for general taxes must be consolidated with a regularly scheduled election for members
of the local governing body. (In an emergency, this provision may be waived by a unanimous
vote of the governing body.)
Any tax imposed for a specific purpose is a "special tax,"even if its funds are placed into the
community's general fund. (Prior to Proposition 218, all taxes placed into a community's general
fund were commonly considered general taxes, requiring only a majority vote.)
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Requirements for New Assessments

All new or increased assessments must follow the assessment calculation and election requirements
discussed in the previous chapter. There are no exceptions to this requirement.

As a practical matter, this requirement will mean that programs that benefit people, rather than
specific properties--such as libraries, mosquito abatement, recreation programs, police protection, and
some business improvement programs--must be financed by general or special taxes or by other
nonassessment revenues.

Requirements for New Fees

To impose a new or increased property-related fee, local government must comply with the fee
restriction and fee rate calculation requirements discussed in the last chapter.

Local governments must also:

Mail information regarding the proposed fee to every property owner.
Hold a hearing at least 45 days after the mailing.
Reject the proposed fee if written protests are presented by a majority of the affected property
owners.
Hold an election on any property-related fee, other than a fee for water, sewer, or refuse
collection. (Figure 5 shows the vote required in these elections.)

As a practical matter, local governments will find it much more difficult--and expensive--to impose or
increase property-related fees. In some cases, local governments are probably more likely to try to
raise revenues through non property-related fees or taxes.
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Chapter 5

May Residents Overturn Local Taxes,
Assessments, and Fees?

Proposition 218 expands California residents' power to challenge local revenue raising measures.

Greater Initiative Powers

Prior to Proposition 218, the extent to which local residents could use an initiative to challenge local
government revenue raising methods was not certain. In a 1995 case, Rossi v. Brown, the California
Supreme Court ruled that people had the power to use the initiative to repeal a minor tax. There have
been no court rulings, however, addressing the question of whether an initiative may be used to
repeal a more substantial revenue source.

Proposition 218 eliminates any ambiguity regarding the power of local residents to use the initiative by
stating that residents of California shall have the power to repeal or reduce any local tax,
assessment, or fee. In addition, the measure forbids the Legislature and local governments from
imposing a signature requirement for local initiatives that is higher than that applicable to statewide
statutory initiatives. As a consequence of these provisions, the only limits on local residents' ability to
overturn local revenue raising measures appear to be those in the federal constitution, such as the
federal debt impairment clause.

Shift of Burden of Proof

2182



7/18/13 Understanding Proposition 218

www.lao.ca.gov/1996/120196_prop_218/understanding_prop218_1296.html 17/23

Prior to Proposition 218's passage, the courts allowed local governments significant flexibility in
determining fee and assessment amounts. A business or resident challenging the validity of a fee or
assessment carried the "burden of proof" to show the court that the fee or assessment was illegal.
Proposition 218 changed this legal standard by shifting the burden of proof to local governments. Now
local governments must prove that any disputed fee or assessment charge is legal.

Appendix I:

Areas in Which Legislative or Judicial
Clarification May Be Needed

As we discuss throughout this guide, while Proposition 218 is quite detailed in many respects, some
important provisions are not completely clear. This appendix summarizes the major questions regarding
Proposition 218 that must be resolved so that local governments can begin implementation.

Because Proposition 218 sets a July 1, 1997 deadline for local governments to bring existing fees and
assessments into conformity with the measure's requirements, legislative or judicial clarification on
questions related to assessments and fees is needed as soon as possible.

Property-Related Fees

What is included in the definition of a property-related fee?
Are water charges that are based on metered use of water property-related fees?
Are regulatory fees, such as rent control administrative fees, property-related fees?
Are lease payments and other such charges on government-owned assets property-related
fees?
How precisely must local government allocate shares of costs for a property-related service?
Can local government set general fee rate categories, or must local government determine the
actual cost of service to every parcel?

Assessments

What is a "special benefit" and how can it be distinguished from a "general benefit?"
Existing assessments used exclusively for sidewalks, streets, sewers, water, flood control,
drainage systems, and vector control are exempt from the measure's calculation and election
requirements. How broadly should these exemptions be interpreted?
How precisely must local government allocate shares of costs for an assessment? Can local
government set general assessment rate categories, or must local government determine the
actual cost of service to every parcel?
If an existing assessment is increased by a formula that was set forth at the time the existing
assessment was imposed, must the assessment comply with the measure's calculation and
election requirements? Similarly, need the measure go through these processes again if a future
assessment is increased by a formula set forth at the time the new assessment was imposed?
How should the existing statutory assessment approval process be reconciled with
Proposition 218's assessment approval process?
Some assessments are annually re-imposed by local government. Must a local government
annually repeat the calculation and election procedures required by Proposition 218?
If an assessment that is annually re-imposed by local government is currently eligible for the
exempt list, must it comply with Proposition 218's calculation and election procedures when it is
re-imposed next year?
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Elections

What procedures should govern the assessment and fee elections?
Who may vote on referendums to repeal assessments, fees, or taxes?
How will a local government determine whether a renter is eligible to vote?
Who gets to vote when a parcel is owned by multiple parties, or by a governmental entity?

Taxes

Are Mello-Roos taxes affected in any way? Similarly, how should assessments imposed under
Mello-Roos law be treated?
Is the measure's requirement that certain existing taxes be ratified by the voters an
unconstitutional referendum on taxes?

Debt

Could a local initiative jeopardize a revenue stream pledged to the payment of existing (or
future) debt?

Appendix II:

Text of Proposition 218

This initiative measure adds Articles XIII C and D to the California Constitution.

RIGHT TO VOTE ON TAXES ACT

SECTION 1. TITLE.

This act shall be known and may be cited as the ''Right to Vote on Taxes Act."

SECTION 2. FINDINGS AND DECLARATIONS.

The people of the State of California hereby find and declare that Proposition 13 was intended to
provide effective tax relief and to require voter approval of tax increases. However, local governments
have subjected taxpayers to excessive tax, assessment, fee and charge increases that not only
frustrate the purposes of voter approval for tax increases, but also threaten the economic security of
all Californians and the California economy itself. This measure protects taxpayers by limiting the
methods by which local governments exact revenue from taxpayers without their consent.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES.

Article XIII C is added to the California Constitution to read:

ARTICLE XIII C
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SECTION 1. Definitions. As used in this article:

(a) ''General tax" means any tax imposed for general governmental purposes.

(b) ''Local government" means any county, city, city and county, including a charter city or county,
any special district, or any other local or regional governmental entity.

(c) ''Special district" means an agency of the state, formed pursuant to general law or a special act,
for the local performance of governmental or proprietary functions with limited geographic
boundaries including, but not limited to, school districts and redevelopment agencies.

(d) ''Special tax" means any tax imposed for specific purposes, including a tax imposed for specific
purposes, which is placed into a general fund.

SEC. 2. Local Government Tax Limitation. Notwithstanding any other provision of this Constitution:

(a) All taxes imposed by any local government shall be deemed to be either general taxes or special
taxes. Special purpose districts or agencies, including school districts, shall have no power to levy
general taxes.

(b) No local government may impose, extend, or increase any general tax unless and until that tax is
submitted to the electorate and approved by a majority vote. A general tax shall not be deemed to
have been increased if it is imposed at a rate not higher than the maximum rate so approved. The
election required by this subdivision shall be consolidated with a regularly scheduled general election
for members of the governing body of the local government, except in cases of emergency declared
by a unanimous vote of the governing body.

(c) Any general tax imposed, extended, or increased, without voter approval, by any local
government on or after January 1, 1995, and prior to the effective date of this article, shall continue
to be imposed only if approved by a majority vote of the voters voting in an election on the issue of
the imposition, which election shall be held within two years of the effective date of this article and
in compliance with subdivision (b).

(d) No local government may impose, extend, or increase any special tax unless and until that tax is
submitted to the electorate and approved by a two-thirds vote. A special tax shall not be deemed to
have been increased if it is imposed at a rate not higher than the maximum rate so approved.

SEC. 3. Initiative Power for Local Taxes, Assessments, Fees and Charges. Notwithstanding any other
provision of this Constitution, including, but not limited to, Sections 8 and 9 of Article II, the initiative
power shall not be prohibited or otherwise limited in matters of reducing or repealing any local tax,
assessment, fee or charge. The power of initiative to affect local taxes, assessments, fees and
charges shall be applicable to all local governments and neither the Legislature nor any local
government charter shall impose a signature requirement higher than that applicable to statewide
statutory initiatives.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.

Article XIII D is added to the California Constitution to read:

ARTICLE XIII D

SECTION 1. Application. Notwithstanding any other provision of law, the provisions of this article shall
apply to all assessments, fees and charges, whether imposed pursuant to state statute or local
government charter authority. Nothing in this article or Article XIII C shall be construed to:

(a) Provide any new authority to any agency to impose a tax, assessment, fee, or charge.
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(b) Affect existing laws relating to the imposition of fees or charges as a condition of property
development.

(c) Affect existing laws relating to the imposition of timber yield taxes.

SEC. 2. Definitions. As used in this article:

(a) ''Agency" means any local government as defined in subdivision (b) of Section 1 of Article XIII C.

(b) ''Assessment" means any levy or charge upon real property by an agency for a special benefit
conferred upon the real property. ''Assessment" includes, but is not limited to, ''special assessment,"
''benefit assessment," ''maintenance assessment" and ''special assessment tax."

(c) ''Capital cost" means the cost of acquisition, installation, construction, reconstruction, or
replacement of a permanent public improvement by an agency.

(d) ''District" means an area determined by an agency to contain all parcels which will receive a
special benefit from a proposed public improvement or property-related service.

(e) ''Fee" or ''charge" means any levy other than an ad valorem tax, a special tax, or an
assessment, imposed by an agency upon a parcel or upon a person as an incident of property
ownership, including a user fee or charge for a property related service.

(f) ''Maintenance and operation expenses" means the cost of rent, repair, replacement,
rehabilitation, fuel, power, electrical current, care, and supervision necessary to properly operate
and maintain a permanent public improvement.

(g) ''Property ownership" shall be deemed to include tenancies of real property where tenants are
directly liable to pay the assessment, fee, or charge in question.

(h) ''Property-related service" means a public service having a direct relationship to property
ownership.

(i) ''Special benefit" means a particular and distinct benefit over and above general benefits
conferred on real property located in the district or to the public at large. General enhancement of
property value does not constitute ''special benefit."

SEC. 3. Property Taxes, Assessments, Fees and Charges Limited. (a) No tax, assessment, fee, or
charge shall be assessed by any agency upon any parcel of property or upon any person as an
incident of property ownership except:

(1) The ad valorem property tax imposed pursuant to Article XIII and Article XIII A.

(2) Any special tax receiving a two-thirds vote pursuant to Section 4 of Article XIII A.

(3) Assessments as provided by this article.

(4) Fees or charges for property related services as provided by this article.

(b) For purposes of this article, fees for the provision of electrical or gas service shall not be deemed
charges or fees imposed as an incident of property ownership.

SEC. 4. Procedures and Requirements for All Assessments. (a) An agency which proposes to levy an
assessment shall identify all parcels which will have a special benefit conferred upon them and upon
which an assessment will be imposed. The proportionate special benefit derived by each identified
parcel shall be determined in relationship to the entirety of the capital cost of a public improvement,
the maintenance and operation expenses of a public improvement, or the cost of the property
related service being provided. No assessment shall be imposed on any parcel which exceeds the
reasonable cost of the proportional special benefit conferred on that parcel. Only special benefits are
assessable, and an agency shall separate the general benefits from the special benefits conferred on
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a parcel. Parcels within a district that are owned or used by any agency, the State of California or
the United States shall not be exempt from assessment unless the agency can demonstrate by clear
and convincing evidence that those publicly owned parcels in fact receive no special benefit.

(b) All assessments shall be supported by a detailed engineer's report prepared by a registered
professional engineer certified by the State of California.

(c) The amount of the proposed assessment for each identified parcel shall be calculated and the
record owner of each parcel shall be given written notice by mail of the proposed assessment, the
total amount thereof chargeable to the entire district, the amount chargeable to the owner's
particular parcel, the duration of the payments, the reason for the assessment and the basis upon
which the amount of the proposed assessment was calculated, together with the date, time, and
location of a public hearing on the proposed assessment. Each notice shall also include, in a
conspicuous place thereon, a summary of the procedures applicable to the completion, return, and
tabulation of the ballots required pursuant to subdivision (d), including a disclosure statement that
the existence of a majority protest, as defined in subdivision (e), will result in the assessment not
being imposed.

(d) Each notice mailed to owners of identified parcels within the district pursuant to subdivision (c)
shall contain a ballot which includes the agency's address for receipt of the ballot once completed by
any owner receiving the notice whereby the owner may indicate his or her name, reasonable
identification of the parcel, and his or her support or opposition to the proposed assessment.

(e) The agency shall conduct a public hearing upon the proposed assessment not less than 45 days
after mailing the notice of the proposed assessment to record owners of each identified parcel. At
the public hearing, the agency shall consider all protests against the proposed assessment and
tabulate the ballots. The agency shall not impose an assessment if there is a majority protest. A
majority protest exists if, upon the conclusion of the hearing, ballots submitted in opposition to the
assessment exceed the ballots submitted in favor of the assessment. In tabulating the ballots, the
ballots shall be weighted according to the proportional financial obligation of the affected property.

(f) In any legal action contesting the validity of any assessment, the burden shall be on the agency
to demonstrate that the property or properties in question receive a special benefit over and above
the benefits conferred on the public at large and that the amount of any contested assessment is
proportional to, and no greater than, the benefits conferred on the property or properties in
question.

(g) Because only special benefits are assessable, electors residing within the district who do not own
property within the district shall not be deemed under this Constitution to have been deprived of the
right to vote for any assessment. If a court determines that the Constitution of the United States or
other federal law requires otherwise, the assessment shall not be imposed unless approved by a
two-thirds vote of the electorate in the district in addition to being approved by the property owners
as required by subdivision (e).

SEC. 5. Effective Date. Pursuant to subdivision (a) of Section 10 of Article II, the provisions of this
article shall become effective the day after the election unless otherwise provided. Beginning July 1,
1997, all existing, new, or increased assessments shall comply with this article. Notwithstanding the
foregoing, the following assessments existing on the effective date of this article shall be exempt
from the procedures and approval process set forth in Section 4:

(a) Any assessment imposed exclusively to finance the capital costs or maintenance and operation
expenses for sidewalks, streets, sewers, water, flood control, drainage systems or vector control.
Subsequent increases in such assessments shall be subject to the procedures and approval process
set forth in Section 4.

(b) Any assessment imposed pursuant to a petition signed by the persons owning all of the parcels
subject to the assessment at the time the assessment is initially imposed. Subsequent increases in
such assessments shall be subject to the procedures and approval process set forth in Section 4.
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(c) Any assessment the proceeds of which are exclusively used to repay bonded indebtedness of
which the failure to pay would violate the Contract Impairment Clause of the Constitution of the
United States.

(d) Any assessment which previously received majority voter approval from the voters voting in an
election on the issue of the assessment. Subsequent increases in those assessments shall be subject
to the procedures and approval process set forth in Section 4.

SEC. 6. Property Related Fees and Charges. (a) Procedures for New or Increased Fees and Charges.
An agency shall follow the procedures pursuant to this section in imposing or increasing any fee or
charge as defined pursuant to this article, including, but not limited to, the following:

(1) The parcels upon which a fee or charge is proposed for imposition shall be identified. The amount
of the fee or charge proposed to be imposed upon each parcel shall be calculated. The agency shall
provide written notice by mail of the proposed fee or charge to the record owner of each identified
parcel upon which the fee or charge is proposed for imposition, the amount of the fee or charge
proposed to be imposed upon each, the basis upon which the amount of the proposed fee or charge
was calculated, the reason for the fee or charge, together with the date, time, and location of a
public hearing on the proposed fee or charge.

(2) The agency shall conduct a public hearing upon the proposed fee or charge not less than 45 days
after mailing the notice of the proposed fee or charge to the record owners of each identified parcel
upon which the fee or charge is proposed for imposition. At the public hearing, the agency shall
consider all protests against the proposed fee or charge. If written protests against the proposed
fee or charge are presented by a majority of owners of the identified parcels, the agency shall not
impose the fee or charge.

(b) Requirements for Existing, New or Increased Fees and Charges. A fee or charge shall not be
extended, imposed, or increased by any agency unless it meets all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the funds required to provide the
property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose other than that for
which the fee or charge was imposed.

(3) The amount of a fee or charge imposed upon any parcel or person as an incident of property
ownership shall not exceed the proportional cost of the service attributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service is actually used by, or
immediately available to, the owner of the property in question. Fees or charges based on potential
or future use of a service are not permitted. Standby charges, whether characterized as charges or
assessments, shall be classified as assessments and shall not be imposed without compliance with
Section 4.

(5) No fee or charge may be imposed for general governmental services including, but not limited to,
police, fire, ambulance or library services, where the service is available to the public at large in
substantially the same manner as it is to property owners. Reliance by an agency on any parcel
map, including, but not limited to, an assessor's parcel map, may be considered a significant factor
in determining whether a fee or charge is imposed as an incident of property ownership for purposes
of this article. In any legal action contesting the validity of a fee or charge, the burden shall be on
the agency to demonstrate compliance with this article.

(c) Voter Approval for New or Increased Fees and Charges. Except for fees or charges for sewer,
water, and refuse collection services, no property related fee or charge shall be imposed or
increased unless and until that fee or charge is submitted and approved by a majority vote of the
property owners of the property subject to the fee or charge or, at the option of the agency, by a
two-thirds vote of the electorate residing in the affected area. The election shall be conducted not
less than 45 days after the public hearing. An agency may adopt procedures similar to those for

2188



7/18/13 Understanding Proposition 218

www.lao.ca.gov/1996/120196_prop_218/understanding_prop218_1296.html 23/23

increases in assessments in the conduct of elections under this subdivision.

(d) Beginning July 1, 1997, all fees or charges shall comply with this section.

SECTION 5. LIBERAL CONSTRUCTION.

The provisions of this act shall be liberally construed to effectuate its purposes of limiting local
government revenue and enhancing taxpayer consent.

SECTION 6. SEVERABILITY.

If any provision of this act, or part thereof, is for any reason held to be invalid or unconstitutional,
the remaining sections shall not be affected, but shall remain in full force and effect, and to this end
the provisions of this act are severable.

This report was prepared by Marianne O'Malley
Under the supervision of Mac Taylor. 

To request publications call (916) 445-2375. 
This report and others are available on the LAO's

World Wide Web site at http://www.lao.ca.gov. 
The Legislative Analyst's Office is located at

925 L Street, Suite 1000, Sacramento, CA 95814.

Note: Understanding Proposition 218 was published in December 1996, less than one month after the
state's voters approved Proposition 218. The report was written as a layperson's guide to Proposition
218 and has not been updated since 1996.

If you have questions about local finance or Proposition 218, you may wish to consult an attorney or
review other online publications. For example, the sponsors of Proposition 218 (the Howard Jarvis
Taxpayers Association) and the California League of Cities offer materials regarding Proposition 218
on their websites. The League of Cities' primary document regarding Proposition 218 is called
"Proposition 218: Implementation Guide. " 

Return to LAO Home Page
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STATE WATER RESOURCES CONTROL BOARD 

RESOLUTION NO o 68-16 

STATEMENT OF POLICY WITH RESPECT TO
 
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA
 

WHEREAS the California Legislature has declared that it is the 
policy of the State that the granting of permits and licenses 
for unappropriated water and the disposal of wastes into the 
waters of the State shall be so regulated as to achieve highest 
water quality consistent with maximum benefit to the people of 
the State and shall be controlled so as to promote the peace~ 
health, safety and welfare of the people of the State; and 

WHEREAS water quality control policies have been and are being 
adopted for waters of the State; and 

WHEREAS the quality of some waters of the State is higher than 
that established by the adopted policies and it is the intent 
and purpose of this Board that such higher quality shall be 
maintained to the maximum extent possible consistent with the 
declaration of the Legislature; 

NOW, THEREFORE, BE IT RESOLVED: 

10	 Whenever the existing quality of water is better than the 
quality established in policies as of the date on which 
such policies become effective, such existing high quality 
will be maintained until it has been demonstrated to the 
State that any change will be consistent with maximum bene
fit to the people of the State, will not unreasonably affect 
present and ariticipated beneficial use of such water and 
will not result in water quality less than that prescribed 
in the policies. 

2.	 Any activity which produces or may produce a waste or in
creased volume or concentration of waste and which dis
charges or proposes to discharge to existing high quality 
waters will be required to meet waste discharge requirements 
which will result in the best practicable treatment or con
trol of the discharge necessary to assure that (a) a pollu
tion or nuisance will not occur and (b) the highest water 
quality consistent with maximum benefit to the people of 
the State will be maintained. 

3.	 In implementing this policy, the Secretary of the Interior 
will be kept advised and will be provided with such infor
mation as he will need to discharge his responsibilities 
under the Federal Water Pollution Control Act. 
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BE IT FURTHER RESOLVED that a copy of this resolution be for
warded to the Secretary of the Interior as part of California's 
water quality control policy submissiono 

CERTIFICATION 

The undersigned, Executive Officer of the State water Resources' 
Control Board, does hereby certify that the foregoing is a full, 
true, and correct copy of a resolution duly and regularly adopted 
at a meeting of the State Water Resources Control Board held on 

::::::r :::o~::8~8, 1968	 ~ 6u ~~~Ov----
K~. M~111gan~ 
Executive Officer 
State Water Resources 
Control Board 

-2
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Statutory History

The first comprehensive legislation for water pollution control was the Water Pollution Control Act of 1948 (Pub. L. 845, 80th Congress). This law adopted principles of

state and federal cooperative program development, limited federal enforcement authority, and limited federal financial assistance. These principles were continued in the

Federal Water Pollution Control Act (Pub. L. 660, 84th Congress) in 1956 and in the Water Quality Act of 1965. Under the 1965 Act, States were directed to develop water

quality standards establishing water quality goals for interstate waters. By the early 1970's, all the States had adopted such water quality standards. Since then, States

have revised their standards to reflect new scientific information, the impact on water quality of economic development and the results of water quality controls.

Due to enforcement complexities and other problems, an approach based solely on water quality standards was deemed insufficiently effective. In the Federal Water

Pollution Control Act Amendments of 1972 (Pub. L. 92500, Clean Water Act or CWA), Congress established the National Pollutant Discharge Elimination System (NPDES)

whereby each point source discharger to waters of the U.S. is required to obtain a discharge permit. The 1972 Amendments require EPA to establish technology based

effluent limitations that are to be incorporated into NPDES permits. In addition, the amendments extended the water quality standards program to intrastate waters and

required NPDES permits to be consistent with applicable state water quality standards. Thus, the CWA established complementary technology-based and water quality-

based approaches to water pollution control.

Water quality standards serve as the foundation for the water-quality based approach to pollution control and are a fundamental component of watershed management.

Water quality standards are State or Tribal law or regulation that: define the water quality goals of a water body, or segment thereof, by designating the use or uses to be

made of the water; criteria necessary to protect the uses; and protect water quality through antidegradation provisions. States and Tribes adopt water quality standards to

protect public health or welfare, enhance the quality of water, and serve the purposes of the Act. "Serve the purposes of the Act" (as defined in Sections 101(a), 101(a)(2),

and 303(c) of the Act) means that water quality standards should: 1) include provisions for restoring and maintaining chemical, physical, and biological integrity of State

waters, 2) provide, wherever attainable, water quality for the protection and propagation of fish, shellfish, and wildlife and recreation in and on the water

("fishable/swimmable"), and 3) consider the use and value of State waters for public water supplies, propagation of fish and wildlife, recreation, agricultural and industrial

purposes, and navigation. See 40 CFR 131.2.

Section 303(c) of the CWA establishes the basis for the current water quality standards program. Section 303(c):

1. Defines water quality standards;

2. Identifies acceptable beneficial uses: propagation of fish, shellfish and wildlife, public, agricultural, industrial water supplies and navigation;

3. Requires that State and Tribal standards protect public health or welfare, enhance the quality of water and serve the purposes of the Act;

4. Requires that States and Tribes review their standards at least every three years;

5. Establishes the process for EPA review of State and Tribal standards, including where necessary the promulgation of a superseding Federal rule in cases where

a State's or Tribe's standards are not consistent with applicable requirements of the CWA or in situations where the Administrator determines that Federal

standards are necessary to meet the requirements of the Act.

The decade of the 1970's saw State and EPA attention focus on creating the infrastructure necessary to support the NPDES permit program and development of

technology-based effluent limitations. While the water quality standards program continued, it was a low priority in the overall CWA program. In the late 1970's and early

1980's, it became obvious that greater attention to the water quality-based approach to pollution control was needed to effectively protect and enhance the nation's waters.

The first statutory evidence of this was the enactment of a CWA requirement that after December 29, 1984, no construction grant could be awarded for projects that

discharged into stream segments which had not, at least once since December 1981, had their water quality standards reviewed and revised or new standards adopted

as appropriate under Section 303(c). The efforts by the States to comply with this onetime requirement essentially made the States' water quality standards current as of

that date for segments with publicly-owned treatment works (POTWs) discharging into them.

Additional impetus to the water quality standards program occurred on February 4, 1987, when Congress enacted the Water Quality Act of 1987 (Pub. L. 1004).

Congressional impatience with the lack of progress in State adoption of standards for toxics (which had been a national program priority since the early 1980's) resulted in

the 1987 adoption of new water quality standard provisions in the Water Quality Act amendments. These amendments reflected Congress' conclusion that toxic pollutants

in water are one of the most pressing water pollution problems. One concern Congress had was that States were relying, for the most part, on narrative criteria to control

toxics (e.g. "no toxics in toxic amounts"), which made development of effluent limitations in permits difficult. To remedy this, Congress adopted section 303(c)(2)(B), which

essentially required development of numeric criteria for those water body segments where toxic pollutants were likely to adversely affect designated uses.

The 1987 Amendments gave new teeth to the control of toxic pollutants. As Senator Mitchell put it, Section 303(c)(2)(B) requires "States to identify waters that do not meet

water quality standards due to the discharge of toxic substances, to adopt numerical criteria for the pollutants in such waters, and to establish effluent limitations for

individual discharges to such water bodies."." (From Senator Mitchell, 133 Cong. Rec. S733).

To assist States in complying with Section 303(c)(2)(B), EPA issued program guidance in December 1988 and instituted an expanded program of training and technical

assistance.

Section 518 was another major addition in the 1987 Amendments to the Act. This section extended participation in the water quality standards and 401 certification

programs to certain Indian Tribes. The Act directed EPA to establish procedures by which a Tribe could "qualify for treatment as a State," at its option, for purposes of

administering the standards and 401 certification programs. The Act also required EPA to create a mechanism to resolve disputes that might develop when unreasonable
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consequences arise from a Tribe and a State or another Tribe adopting differing water quality standards on common bodies of water.

Furthermore, with the 1987 Amendments, the Act explicitly recognized EPA's antidegradation policy for the first time. The intent of the antidegradation policy in EPA's

regulation was and is to protect existing uses and the level of water quality necessary to protect existing uses and to provide a means for assessing activities that may

lower water quality in high quality waters. Section 3O3(d)(4) of the Act requires that water quality standards in those waters that meet or exceed levels necessary to support

designated uses "may be revised only if such revision is subject to and consistent with the antidegradation policy established under this section."

Regulatory Requirements and Guidance

In the late 1960's and early 1970's the water quality standards program was initiated and administered based on minimal guidance and Federal policies--many of which

are still reflected in the water quality standards program today.

EPA first promulgated a water quality standards regulation in 1975 (4O CFR 13O.17, 4O FR 55334, November 28, 1975) as part of EPA's water quality management

regulations mandated under Section 3O3(e) of the Act. As discussed earlier, the standards program had a relatively low priority during this time. This was reflected in the

minimal requirements of the first Water Quality Standards Regulation. Few requirements on designating water uses and procedures were included. The Regulation

merely required "appropriate" water quality criteria necessary to support designated uses. Toxic pollutants or any other specific criteria were not mentioned. The

antidegradation policy was incorporated as a regulatory requirement.

State response to the initial regulation was varied and in some cases inadequate. Some States developed detailed water quality standards regulations while others

adopted only general provisions which proved to be of limited use in the management of increasingly complex water quality problems. The few water quality criteria that

were adopted addressed a limited number of pollutants and primarily described fundamental water quality conditions (e.g., pH, temperature, dissolved oxygen and

suspended solids) or dealt with conventional pollutants.

In the late 1970s, a greater appreciation evolved on the need to expand and accelerate the control of pollutants in surface waters using water quality-based controls. It

became clear that primary reliance on industry effluent guidelines or effluent standards under Section 3O7 of the Act would not comprehensively address pollutants,

particularly toxic pollutants, and that existing State water quality standards needed to be better developed. EPA moved to strengthen the water quality program to

complement the technology based controls.

To facilitate this effort, EPA decided to amend the Water Quality Standards Regulation to explicitly address toxic criteria requirements in State standards and other legal

and programmatic issues. This effort culminated in the promulgation of a revised water quality standards regulation on November 8, 1983 (54 FR 51400), which is still in

effect. This regulation is much more comprehensive than its predecessor and it includes many more specific regulatory and procedural requirements. Nonetheless, it is

still a succinct and flexible regulation for a program with a scope as broad as the national water quality criteria and standards program.

The regulation specifies the roles of the States, Tribes and EPA and the administrative requirements for States and Tribes in adopting and submitting their standards to

EPA for review. It also delineates the EPA requirements for review of State and Tribal standards and promulgation of federal standards.

The regulation provided States and subsequently Tribes with the option of refining their use designation process by allowing them to establish subcategories of uses,

such as cold water and warm water aquatic life designations. The regulation expanded and clarified the factors that could be applied by a State in removing a designated

use that is not an existing use. The regulation recognized that naturally occurring pollutant concentrations, naturally low or intermittent flow conditions, human caused

conditions or sources of pollution that cannot be remedied, hydrologic modifications (such as dams or channelized streams), natural physical conditions, and widespread

economic and social impact could be used to demonstrate that attaining a use designation is not feasible (see 40 CFR 131.10(g)). Part 131.10(h) identified

circumstances in which States are prohibited from removing designated uses.

Much more specificity was provided in the 1983 regulation regarding the requirements for States on the form of water quality criteria adopted by the States. Under 40 CFR

131.11(b) of the regulation, States and Tribes may use the criteria developed by EPA under Section 304(a) of the Act, 304(a) guidance modified to reflect site-specific

conditions, or criteria developed through other scientifically defensible methods. Section 304(a) criteria are the water quality criteria that EPA develops and provides in the

form of guidance to States and Tribes pursuant to CWA section 304(a). In practice, States and Tribes have applied all of these provisions in setting water quality

standards.

The 1983 regulation also clarified that States and subsequently Tribes may adopt discretionary policies affecting the implementation of standards, such as mixing zones,

low flows, and variances. Such policies are subject to EPA review under 303(c). Section 131.11 of the regulation requires States and subsequently Tribes with water

quality standards programs to review available information and "…to identify specific water bodies where toxic pollutants may be adversely affecting water quality …and…

adopt criteria for such toxic pollutants applicable to the water body sufficient to protect the designated use."

Under the statutory scheme, during the 3-year review period following EPA's 1980 publication of section 304(a) water quality criteria to the protect human health and

aquatic life, States were expected to review those criteria and adopt standards for many priority toxic pollutants. A few States adopted large numbers of numeric toxics

criteria, primarily for the protection of aquatic life. Other States adopted few or no water quality criteria for priority toxic pollutants. Some relied on a narrative "free from

toxicity" criterion, and "action levels" for toxic pollutants or occasionally calculated site-specific criteria. Few States addressed the protection of human health by adopting

numeric human health criteria.

In support of the 1983 Regulation, EPA simultaneously issued program guidance entitled Water Quality Standards Handbook (December, 1983). The Handbook provided

guidance on the interpretation and implementation of the Water Quality Standards Regulation. This document also contained information on scientific and technical

analyses that are used in making decisions that would impact water quality standards. EPA also developed the Technical Support Document for Water Quality Based

Toxics Control (EPA 44/485032, September,1985)(TSD) which provided additional guidance for implementing State water quality standards. In 1991, EPA revised and

expanded the TSD. (EPA 505/2-90-001, March 1991). In 1994, EPA issued the Water Quality Standards Handbook: Second Edition (EPA-823-B-94-006, August 1994).

To accelerate compliance with CWA section 303(c)(2)(B) (created by the 1987 Water Quality Act), EPA started action in 1990 to promulgate numeric water quality criteria for

those States that had not adopted sufficient water quality standards for toxic pollutants. The intent of the rule making, known as the National Toxics Rule, was to strengthen

State water quality management programs by increasing the level of protection afforded to aquatic life and human health through the adoption of all available criteria for

toxic pollutants present or likely to be present in State waters. This action culminated on December 22, 1992, with EPA promulgating Federal water quality criteria for

priority toxic pollutants for 14 States and Territories (see 57 FR 60848). 2193
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Subsequent to the promulgation of criteria under the National Toxics Rule, EPA altered its national policy on the expression of aquatic life criteria for metals. On May 4,

1995 at 60 FR 22228, EPA issued a stay of several metals criteria (expressed as total recoverable metal) previously promulgated under the National Toxics Rule for the

protection of aquatic life. EPA simultaneously issued an interim final rule that changed these metal criteria promulgated under the National Toxics Rule from the total

recoverable form to the dissolved form.

The Water Quality Standards Regulation was amended in 1991 to implement Section 518 of the Act to expand the standards program to include Indian Tribes (56 FR

64893, December 12, 1991). EPA added 40 CFR 131.7 to describe the requirements of the issue dispute resolution mechanism (to resolve unreasonable consequences

that may arise between a Tribe and a State or another Tribe when differing water quality standards have been adopted for a common body of water) and 40 CFR 131.8 to

establish the procedures by which a Tribe applies for authorization to assume the responsibilities of the water quality standards and section 401 certification programs.

Water quality standards are essential to a wide range of surface water activities, including: (1) setting and revising water quality goals for watersheds and/or individual

water bodies, (2) monitoring water quality to provide information upon which water quality based decisions will be made, (3) calculating total maximum daily loads

(TMDLs), waste load allocations (WLAs) for point sources of pollution, and load allocations (LAs) for non point sources of pollution, (4) issuing water quality certifications

for activities that may affect water quality and that require a federal license or permit, (5) developing water quality management plans which prescribe the regulatory,

construction, and management activities necessary to meet the water body goals, (6) calculating NPDES water quality-based effluent limitations for point sources, in the

absence of TMDLs, WLAs, LAs, and/or water quality management plans; (7) preparing various reports and lists that document the condition of the State's or Tribe's water

quality, and (8) developing, revising, and implementing an effective section 319 management plan which outlines the State's or Tribe's control strategy for non point

sources of pollution.

Also, as described in EPA's 40 CFR 131.21, EPA requires that water quality standards adopted by states and authorized tribes on or after May 30, 2000 must be approved

by EPA before they can be used as the basis for actions, such as establishing water quality-based effluent limitations or toal maximum daily loads (TMDLs), under the

Clean Water Act. (See 65 FR 24641, April 27, 2000, for more information regarding this requirement).
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For Immediate Release                                                            Contact:    Samuel Unger, PE  
November 26, 2012                                                                                   Executive Officer 
                          213-576-6605 
 

LOS ANGELES WATER BOARD CRACKS DOWN ON SANITATION DISTRICTS FOR 
FAILURE TO COMPLY WITH SANTA CLARA RIVER CHLORIDE LIMITATIONS  

 
LOS ANGELES – The Los Angeles Regional Water Quality Control Board’s (Los Angeles Water 
Board) Executive Officer has issued an administrative civil liability complaint to the County 
Sanitation Districts of Los Angeles County (CSDLAC) for alleged violations of waste discharge 
requirements for its Valencia and Saugus Water Reclamation Plants. 
 
The complaint seeks a total penalty of $280,250 for the failure to complete Wastewater Facilities 
Plans and Programmatic Environmental Impact Reports by the required due date in 2011. 
 
CSDLAC is required to submit the documents as part of a series of implementation tasks 
designed so that the Valencia and Saugus Water Reclamation Plants will meet waste load 
allocations for chloride in the Upper Santa Clara River. 
 
The Upper Santa Clara River Total Maximum Daily Load for chloride was adopted in 2005 and 
updated in 2010 to protect the beneficial uses of the Santa Clara River, which include 
agricultural supply, groundwater recharge, and rare and endangered species habitat. 
 
"The Los Angeles Regional Water Quality Control Board is committed to ensuring that all 
dischargers comply with the requirements of their permits,” said Water Board Executive Officer 
Sam Unger.  “This will protect and restore water quality and preserve the beneficial uses of the 
Santa Clara River as a source of irrigation water for agriculture in the Los Angeles Region.”  
 
 
The public has until December 26, 2012 to comment on the administrative civil liability complaint. 
The complaints are available for public review on the Los Angeles Water Board’s website at: 
http://www.swrcb.ca.gov/rwqcb4/water_issues/programs/enforcement/EnforcmentActions.shtml 
 
The Los Angeles Water Board protects and restores water quality in coastal watersheds in Los 
Angeles and Ventura Counties and in portions of Kern and Santa Barbara counties. The Los 
Angeles Water Board is scheduled to consider the complaints on February 21, 2013. 
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EDMUND G. BROWN JR.
GOVERNOR

~ MATTHEW RODRIOUtZ~~ SECRETARV FOR

~ EIM"""MENTAl. I'T\OTECTlQN

Los Angeles Regional Water Quality Control Board

June 28, 2013

Ms. Grace Robinson Chan

Chief Engineer and General Manager
County Sanitation Districts of Los Angeles County
1955 Workman Mill Road
Whittier, CA 90607-4998

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED
ClaimNo.7011 2970 0000 06454233

SETTLEMENT AGREEMENT AND STIPULATION FOR ENTRY OF ADMINISTRATIVE CIVIL
LIABILITY ORDER - ORDER NO. R4-2012-0160 FOR THE SANTA CLARITA VALLEY
SANITATION DISTRICT OF LOS ANGELES COUNTY, VALENCIA WATER RECLAMATION
PLANT, 28185 THE OLD ROAD, VALENCIA, CA (ORDER NO. R4-2009-0074, NPDES
PERMIT NO. CA0054216, CI 4993) AND SAUGUS WATER RECLAMATION PLANT, 26200
SPRINGBROOK AVENUE, SANTA CLARITA, CA (ORDER NO. R4-2009-0075, NPDES
PERMIT NO. CA0054313, CI 2960)

Dear Ms. Chan:

On April 16, 2013, a Settlement Agreement and Stipulation for Entry of Administrative Civil
Liability (Stipulation) was entered into between the Executive Officer of the Regional Board and
the Santa Clarita Valley Sanitation District of Los Angeles County.

On June 28, 2013, the Chief Deputy Executive Officer executed the Stipulation on behalf of the
Regional Board, a copy of which is attached.

As noted in the Stipulation, the Permittee has agreed to pay $225,000 in administrative civil
penalties of which $97,500 shall be suspended pending completion of a Supplemental
Environmental Project (SEP). Payment of the remaining $127,500 assessment is due and
payable no later than thirty (30) days from the date on which this Order is issued. A check in the
amount of $127,500 (payable to the State Water Pollution Cleanup and Abatement Account)
must be received by the State Water Resources Control on or before July 29, 2013. A copy of
the check shall be sent to the Regional Board.

If you have any questions please contact Chris Lopez at (213) 576-6806 /
chlopez@waterboards.ca.qov regarding this matter.

Deborah fmi
Chief Deputy Executive Officer

Enclosures: Settlement Agreement and Stipulation for Entry of Administrative Civil Liability
Order No. R4-2012-0160

MARIA MEHRANIAN. CHAIR! SAMUEL UNGER, EXECUTiVE OFFICER
. - - _. ""-""''''-' " . --'--"'''''

320 West 4th St., Suite 200, Los Angeles. CA 90013 I www.waterboards.ca.govllosangeles

0 "ECYCLE" PAPER
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Ms. Grace Robinson Chan
SCVSD

- 2 - June 28, 2013

cc: (via email)
Samuel Unger, P.E., Los Angeles Regional Water Quality Control Board
Jennifer Fordyce, Office of Chief Counsel, State Water Resources Control Board
Nicole Johnson, Office of Chief Counsel, State Water Resources Control Board
Julie Macedo, Office of Enforcement, State Water Resources Control Board
Nicole Granquist, Downey Brand
Michael Solomon, United Water Conservation District
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CALIFORNIAREGIONALWATERQUALITYCONTROLBOARD
. LOSANGELESREGION

SETTLEMENTAGREEMENTANDSTIPULATIONFORENTRYOF
ADMINISTRATIVECIVILLIABILITYORDERR4-2012-016o(Proposed)

INTHEMATTEROF
SANTACLARITAVALLEYSANITATIONDISTRICT

OFLOSANGELESCOUNTY
(VALENCIAANDSAUGUSWATERRECLAMATIONPLANTS)

ThisSettlementAgreementandStipulationforentryof AdministrativeCivilLiability
Order(StipulatedOrderor Order)is enteredintoby andbetWeenthe ExecutiveOfficer
of theRegionalWaterQualityControlBoard,LosAngelesRegion(LosAngeles Water
Board),on behalfof the LosAngelesWaterBoardProsecutionTeam(Prosecution
Team),andthe'SantaClaritaValleySanitationDistrict(SCVSDor Discharger)
(collectivelyknownasthe Parties)andis presentedto theLosAngelesWaterBoard,or
itsdelegee,for adoptionasan orderbysettlement,pursuantto GovernmentCode
section11415.60.

RECITALS

1. SCVSDowns and operatesthe ValenciaWater ReclamationPlant (hereinafter
Facilityor ValenciaWRP),a tertiarywastewatertreatmentplantlocatedat 28185
The Old Road, Valencia, California.The facilityhas a design capacity of 21.6
milliongallonsper day (mgd).The facilitydischargestertiary-treatedwastewater
from Discharge Points 001 and 002 to the Santa Clara River,a water of the
UnitedStates. SCVSDalsoownsandoperatestheSaugusWaterReclamation
Plant (hereinafterSaugusWRP),a tertiarywasteWatertreatm.entplantlocatedat
26200 SpringbrookAvenue,Santa Clarita,California.The facilityhas a design
capacity of 6.5mgd. The facility dischargestertiary-treatedwastewaterfrom
Discharge Point 001 to the Santa Clara River.

2. OnMay6, 2004,theLosAngelesWaterBoardadoptedResolutionNo. 04-004,
whichrevisedandadoptedtheUpperSantaClaraRiverChlorideTotalMaximum
Daily Load (TMDL). This TMDLwas 8I'>provedby the State WaterResources
ControlBoard(StateWaterBoard)on July22, 2004; the Officeof Administrative
Law (OAL) on November 15, 2004; and the United States Environmental
Protection Agency (USEPA) on April28, 2005. It became effective on May 4,
2005. '

3. On December ii, 2008, the Los Angeles Water Board adopted Resolution No.
R4-2008-D12, which adopted site-specific chlorideobjectives and revised the
Upper Santa Clara RiverChlorideTMDL.This resolutionwas approvedbythe
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State Water Board on 'October 20, 2009; the OAL on January 26. 2010; and the
USEPA on April 6, 2010. It became effective on April 6, 2010.

4. On June 4, 2009, the Los Angeles Water Board adopted Order No. R4-2009-
0074 Waste Discharge Requirements for the Santa Clarita Valley Sanitation
District of Los Angeles County, Valencia Water Reclamation Plant Discharge to
the Santa Clara River. This Order became effective on July 24, 2009, and serves
as National Pollutant Discharge Elimination System (NPDES) Permit No.
CA0054216. Order No. R4-2009-0074 incorporates the Upper Santa Clara River
Chloride TMDL Implementation Plan.

5. On June 4, 2009, the Los AngelesWaterBoardadopted Order No. R4-2009-
0075 Waste DischargeRequirementsfor the Santa Clarita ValleySanitation
Districtof Los AngelesCounty,SaugusWaterReclamationPlantDischargeto
the SantaClaraRiver.ThisOrderbecameeffectiveonJuly24,2009,andserves
as National Pollutant Discharge EliminationSystem (NPDES) Permit No. .
CA0054313. Order No. R4-2009-0075incorporates the Upper Santa Clara River
ChlorideTMDL ImplementationPlan.

6. Order No. R4-2009-0074, Provision VI.C..8.(page 41), and Order No. R4-2009-
0075, Provision VI.C.8. (page 40), read: "The discharger shall comply with the
applicableTMDL-relatedtasks,andfuture revisionsthereto,in AttachmentK of
this Order."Task No. 17(a) of AttachmentK for bothOrdersrequiresthatby May
4, 2011, SCVSD completea WastewaterFacilitiesPlan and Programmatic
EnvironmentalImpact Report (EIR)for facilitiesto complywith final effluent
permitlimitsforchloride. .

7. On May2, 2011, SCVSD submitted a copy of a Notice of Exemption from the
requirementto preparean EIRor NegativeDeclaration.ThisNoticeof Exemption
did not meet the requirementsof Task 17(a) because it did not constitute a
programmaticEIR and it addressesactionsto meet the conditionalwasteload
allocations(WLAs),notactionsto meetthefinaleffluentlimitsforchloride.

8. On May 2, 2011, SCVSD submitted a Wastewater Facilities Plan. The
WastewaterFacilities Plan was inadequatebecauseit wasnota planfor actions
to meet the final effluent limits for chloride of 100 mg/l. Additionally,the
WastewaterFacilitiesPlan does not providethe facilitiesnecessaryto allow
applicationof conditionalWLAs.

9. On May 27, 2011, the Los AngelesWater Board issued a Notice of Violation
(NOV)to SCVSD for failureto completeTask 17(a)fromAttachmentK of Order
Nos. R4-2009-D074and R4-2009-0075. The NOVdirected ~CVSD to complete
Task 17(a) andsubmittheWastewaterFacilitiesPlanandProgrammaticEIRfor
facilitiesto comply with final permit effluent limits for chloride to the Regional
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Board.The NOV further directed SCVSD to submit a written respon~e by June
27, 2011 that either: (1) confirms that SCVSD has corrected these violations with
a brief description of how SCVSD has corrected them, or (2) identifies when
SCVSD will have completed correcting these violations and a brief description of
how SCVSD will correct them.

1O.OnJune 27, 2011, SCVSD submitted a responseto the NOV stating that SCVSD
staff would recommend to its Board of Directors that staff prepare a Wastewater
Facilities Plan and EIR for facilities to comply with a final effluent chloride limit of
100 mg/L. The response stated that, assuming the Board approved the staff
recommendation, the Wastewater Facilities Plan and EIR would be completed by
December 31. 2012.

11. On July 19, 2012, SCVSD submitted a letter to the Los Angeles Water Board
with a compliance status update. Accordingto the letter, at its July 26, 2011
meeting, the SCVSD Board of Directors approvedtheir staffs recommendation to
prepare a Wastewater Facilities Plan and EIR for facilities to comply with a final
effluent chloride limit of 100 mglL. SCVSD released a Notice of Preparation on
January 6, 2012, seeking input on the scope for the Facilities Plan and EIR.
According to the July 19, 2012 letter, due to the volumeand nature of comments
received in response to the Notice of Preparation, SCVSD would not be able to
complete the Wastewater Facilities Plan and EIR by December 31, 2012. The
letter stated that SCVSD would provide a new projected schedule for the
production of the documents at a later date.

12.As of the date of this Order, SCVSD has not complied with Task 17(a) from
Attachment K of Order Nos. R4-2009-0074and R4-2009-0075.

1.

Reaulatorv Considerations

As described in the above Recitals, SCVSD has violated Order Nos. R4-2009-
0074 and R4-2009-o075 by failing to comply with Task 17(a) from Attachment K.
The Los Angeles Water Board may assess administrative civil liability based on
California Water Code Section 13385.

2. Water Code Section 13385(e) states: "In determining the amount of eMlliability
imposed under this section, the regional board shall take into account the
nature, circumstances. extent. and gravity of the violation or violations. whether the
discharge is susceptible to cleanup or abatement, the degree of toxicity of the
discharge, and, with respect to the violator, the ability to pay, the effect on its ability
to continue its business, any voluntary cleanup efforts undertaken, any prior history
of violations, the degree of culpability, economic benefit or savings, if any, resulting
from the viglation, and other matters as justice may require. At a minimum, liability
shall be assessed at a level that recovers the economic benefits, if any. derived
fromtheacts thatconstitutetheviolation."
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3. The StipulatedOrderis consistentwithboth the California Water Code and the
Enforcement Policy, as described more fully in AttachmentA. The Discharger's
economic benefit is recovered in accordance with Water Code section 13385(e).

Settlement

4. On 26 November 2012, the Executive Officer of the Los Angeles Water Board
issued Administrative Civil Liability Complaint (ACLC) R4-2012-0160 to the
Discharger for $280,250. The Parties thereafter engaged in settlement.
negotiations and have agreed to settle the matter without administrative or civil
litigation arid by presenting this Stipulated Order to the Los Angeles Water Board,
or Its delegee, for adoption as an order by settlement pl!rsuant to Government
Code section 11415.60. The ProsecutionTeam believesthat the resolution of the
aUeged violations is fair and reasonable and fultiUs its enforcement objectives, that
no further action is warranted concerning the violations alleged in the ACLC and
that this Stipulated Order is in the best interest of the public.

The Parties have agreed to adjust three of the penalty calculation factors, as
described in Attachment A to this Order (Potential for Harm; Per Day Factor;
History of Violations). The basis for these factors is found in the State Water
Resources Control Board's Water Quality Enforcement Policy.

5.

6. To resolve the violations alleged in the ACLC by consent and without further
administrative proceedings, the Parties have agreed to the imposition of $225,000
in liability against the Discharger. Consistent with the Water Quality Enforcement
Policy, up to 50% of that amount can be dedicated toward a Supplemental
Environmental Project. Therefore, the Parties have agreed that $97,500 of the
total liability (50%, after subtracting staff costs) will be aUocated to a SEP, as
described in Attachment B. In addition, the Discharger shall pay a total of
$127,500 to the State Water Resources Control Board's Cleanup and Abatement
Account. Of that amount, approximately $30,000 consists of staff costs and the
balance is stipulated penalties.

StiDulations

The Parties stipulate to the following:

1. AdministrativeCivilUability:The Discharger hereby agreesto the Impositionof
an administrativecivilliabilitytotalingtwo hundred twentyfivethousand dollars
($225,000).Of this amount:

a. One hundred and twenty-seventhousand fivehundreddollars ($127,500)
shall be paid into the Cleanup and Abatement Account. A single payment shall
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be made not Jater than 30 days after the final execution of the Order. The
check should be made payable to the State Water Pollution Cleanup and
Abatement Account, and shan indicate on the check the number of this Order.

The Discharger shall send the original signed check to Julie Macedo, State
Water Resources Control Board, Office of Enforcement, P.O. Box 100,
Sacramento, CA 95812. A copy of the check shall be sent to Jenny Newman,
Regional Water Quality Control Board, Los Angeles Region, 320 W. 4th Street,
Los Angeles, CA 90013.

b. The remaining liability of ninety-seven thousand five hundred .dollars
($97,500) shall be permanently suspended pending timely completion of the
work, and submittal of the reports, described in Attachment B, Supplemental
Environmental Project. The reports must document completion of the required
tasks at a cost of at least $97,500. If less than $97,500 is spent on the project,
then the Discharger shall submit the difference no later than 1 November 2015.

2. Agreement of Discharger to Fund, Report, and Guarantee Implementation of
SEP: The Discharger represents that (1) it will fund the SEP in the amount as
described in this Stipulation; (2) it will provide certifications and written reports to
the Los Angeles Water Board consistent with the terms of this Stipulation detaiUng
the implementation of the SEP; and (3) will guarantee implementation of the SEP
by remaining liable for the entire cost of the SEP until it is completed and accepted
by the Los Angeles Water Board in accordance with the terms of this Stipulation.
The Discharger agrees that the Los Angeles Water Board has the right to require
an audit of the funds expended by it to implement the SEP.

Oversight of SEP: The Discharger is solely responsible for paying for all
oversight costs incurred to oversee the SEP. The SEP oversight costs are in
addition to the total administrative civil liability imposed against the Discharger and
are not credited toward the Discharger's obligation to fund the SEP.

3.

4. Anticipated 2013 Submission from SCVSD. SCVSD,as lead agency, will
circulate for public review a draft Facilities Plan and EIRfor a project that complies
with the TMDL on or about April 30, 2013, consider for approval a final Facilities
Plan and EIR on or before October 31, 2013, and thereafter submit to the Los
AngelesWaterBoard,pursuantto OrderNos.R4-2009-0074andR4--2009-0075; a
final Facilities Plan and certified EIA.

SCVSD Settlement Protection. By resolving the violations brought pursuantto
the ACLC, SCVSD will not face additional enforcement for failure to comply with
Task 17(a) from Attachment K of Order Nos.R4--2012-o074and R4-2012-0075for
possible violations that could be brought from November 27, 2012 through April 30,
2013. However, the Los Angeles Water Board reserves all of its other
enforcement rights, including but not limited to submissionof engineering designs.
If SCVSD fails to submit its final Facilities Plan and certified EIR by October 31,

5.
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6.

2013, the Los Angeles Water Board may pursue further enforcement for
compliance with Task 17(a) and is permitted to calculate any penalties from M~y 1,
2013, although the Los Angeles Water Board agrees not to commence any
enforcement action, for any violations arising from Order Nos. R4-2012-0074 or
R4-2012-0075, until on or after November 1, 2013.

Publicity: Should Discharger or its agents or subcontractors publicize one or
more elements of the SEP, they shall state in a prominent manner that the project
is being partially funded as part of the settlement of an enforcement action by the
Los Angeles Water Board against the Discharger.

7. Compliancewith ApplicableLaws: The Dischargerunderstands that payment
of administrative civil liability in accordancewith the terms of this StipulatedOrder
and or comp.liance with the terms of this Stipulated Order is not a substitute for
compliance with applicable laws, and that continuing violations of the type alleged
in the Complaint may subject it to further enforcement, including additional
administrative civil liability.

Party Contacts for Communicationsrelated to Stipulated Order:8.

For the Regional Water Board:
Jenny Newman
Regional Water Quality Control Board
Los Angeles Region
320 W. 4th Street, Suite 200
Los Angeles, CA 90013

For the Discharaer:
Grace R. Chan

Chief Engineer and General Manager
County Sanitation Districts of Los Angeles County
1955 Workman Mill Road
Whittier, CA 90601 .

Attorney's Fees and Costs: Except as otherwiseprovided herein, each Party
shall bear all attorneys' fees and costs arising from the Party's own counsel in
connection with the matters set forth herein.

10. Matters Addressed by Stipulation: Upon the Los Angeles Water Board's, or its
delegee's, adoption of this Stipulated Order, this Order represents a final and
binding resolution and settlement of the violations aUeged in the ACLC pursuant to
Water Code sections 13323, 13350 and 13385. The provisions of this Paragraph
are expressly conditioned on the full payment of the administrative civil liability, in
accordance with Stipulation Paragraph 1 herein.

9.
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11. Public Notice: The Discharger understandsthat this Stipulated Order will be
noticed for a 30-day public review and comment period prior to consideration by
the Los Angeles Water Board, or its delegee. If significantnew information is
received that reasonably affects the propriety of presentingthis Stipulated Order
to the Los Angeles Water Board, or its delegee, for adoption, the Executive Officer
may unilaterally declare this Stipulated Order void and decide not to present it to
the Los Angeles Water Board, or its delegee. The Dischargeragrees that it may
not rescind or otherwise withdraw their approval of this proposed Stipulated Order.

12. Addressing ObJectionsRaisedDuring Public CommentPeriod: The Parties
agree that the procedure contemplated for the Los Angeles Water Board's
adoption of the settlement by the Parties and review by the public, as reflected in
this Stipulated Order, will be adequate. In the event procedural objections are
raised prior to the Stipulated Order becoming effective, the Parties agree to meet
and confer concerning any such objections, and may agree to revis~ or adjust the
procedure as necessary or advisable under the circumstances.

13. No Waiver of Right to Enforce: The failure of the ProsecutionTeam or Los
Angeles Water Board to enforce any provision of this StipulatedOrder shall in no
way be deemed a waiver of such provision, or in any way affect the validity of the
Order. The failure of the Prosecution Team or Los AngelesWater Board to
enforce any such provision shall not preclude it from later enforcing the same or
any other provision of this Stipulated Order.

14. Interpretation: This Stipulated Order shall be construedas if the Parties prepared
it jointly. Any uncertainty or ambiguity shall not be interpretedagainst anyone
Party.

15. Modification: This Stipulated Order shall not be modified by any of the Parties by
oral representation made before or after its execution. All modifications must be in
writing, signed by all Parties, and approved by the Los Angeles Water Board.

16. If Order Does Not Take Effect: In the event that this Stipulated Order does not
.take effect because it is not approved by the Los Angeles Water Board, or its
delegee, or is vacated in whole or in part by the State Water Board or a court, the
Parties acknowledge that they expect to proceed to a contested evidentiary
hearing before the Los Angeles Water Board to determine whether to assess
administrative civil liabilities for the underlying alleged violations, unless the
Parties agree otherwise. The Parties agree that all oral and written statements
and agreements made during the course of settlement discussions will not be
admissible as evidence in the hearing. The Parties agree to waive any and all
objections based on settlement communications in this matter, including, but not
limitedto:
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a. Objections related to prejudice or bias of any at the LosAngeles Water Board
members or their advisors and any other objectionsthat are premised inwhole
or Inpart on the fact that the Los Angeles Water Board members or their
advisors were exposed to some of the materialfacts and the Parties' settlement
positions as a consequence of reviewingthe Stipulationandlor the Order, and
therefore may have formed impressions or conclusionspriorto any contested
evidentiary hearing on the Complaintin this matter; or

b. Laches or delay or other ~quitabledefenses based on the time period for
administrative or judicialreviewto the extent this period has been extended by
these settlement proceedings.

17. No Admission of Liability: In settling this matter, the Dischargerdoes not admit
to any of the findings in the ACLC,this Stipulated Order,or that it has been or is in
violationof the Water Code, or any other federal, state, or loeallaw or ordinance;
however, the Discharger recognizes that this StipulatedOrder may be used as
evidence of a prior enforcement action consistent withWater Code section 13327.

18. Waiver of Hearing: The Discharger has been informedof the rights provided by
CWC section 13323(b), and hereby waives its rightto a hearing before the Los
Angeles Water Board prior to the adoption of the StipulatedOrder.

19. Waiverof Rightto Petition: TheDischargerherebywaivesitsrightto petitionthe
LosAngelesWaterBoard'sadoptionofthe StipulatedOrderas writtenforreview
by the State Water Board, and further waives its rights, ifany, to appeal the same
to a CaliforniaSuperior Court andlor any Califomiaappellate level court.

20. Los Angeles Water Board is Not Uable: Neitherthe LosAngeles Water Board
members nor the Los Angeles Water Board staff,attorneys, or representatives
shall be liable for any injuryor damage to persons or propertyresultingfrom acts
or omissionsbythe Discharger, itsdirectors,officers,employees,agents,
representatives or contractors in carryingout activitiespursuant to this Stipulated
Order.

21. Authority to Bind: Each person executing this StipulatedOrder in a
representative capacity represents and warrants that he or she is authorized to
execute this Stipulated Order on behalf of and to bindthe entityon whose behalf
he or she executes the Order.

22. NoThird Party Beneficiaries. ThisStipulatedOrderis notintendedto conferany
rightsor obligationsonany thirdpartyor parties,and nothirdpartyor partiesshall
have any rightofactionunderthisStipulatedOrderforanyeause whatsoever.

23. EffectiveDate: ThisStipulatedOrdershallbe effectiveand bindingon the Parties
uponthe date the LosAngelesWaterBoard,or itsdelegee,entersthe Order.
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24. Counterpart Signatures: This Stipulated Order may be executed and deliveredin
any number of counterparts, each of whichwhen executed and delivered shall be
deemed to be an original,but such counterparts shall together constitute one
document. '

IT IS SO STIPULATED,'

California Regional Water Quality Control Board Prosecution Team
Los Angeles Valley Region

By: ~u~SamuelUnger
ExecutiveOfficer

Date: ~ I ~ '2...0 '3)

Santa Clarita Valley Sanitation District of Los Angeles County

ATTEST: Santa Clarita Valley Sanitation Districtof Los
Angele~ County

~~~~C irperson
By:~~J~

Secre

Date: 1Yld/cA~ /3. :20/3

Approved as to Form
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Order of the Los Angeles Water Board

1. In adopting this Stipulated Order, the Los Angeles Water Board or its delegee has
considered, where applicable, each of the factors prescribed in CWC sections
13327 and 13385( e). The consideration of these factors is based upon information
and comments obtained by the Los Angeles Water Board's staff in investigating.
the allegations in the Complaint or otharwise provided to the Los Angeles Water
Board or its delegee by the Parties and members of the public. In addition to these
factors, this settlement recovers the costs incurred by the staff of the Los Angeles
Water Board tor this matter.

2. This is an action to enforce the laws and regulations administeredby the Los
Angeles Water Board. The Los Angeles Water Board finds that issuance of this
Order is exempt from the provisions of the California EnvironmentalQuality Act
(Public Resources Code, sections 21000 at seq.), in accordancewith section
15321 (a)(2), Title 14, ot the California Code of Regulations.

3. The terms of the foregoing Stipulation are fully incorporated herein and made part
of this Order of the Los Angeles Water Board.

Pursuant to ewc sections 13323, 13350, 13385 and Government Code section
11415.60, IT IS HEREBY ORDERED by the California Regional Water Quality Control
Board, Los Ange~Sf\Region.

By:

Date: t"'Zi'-/3

Attachment A: Penalty Calculation Methodology
Attachment B: Supplemental EnvironmentalProject (SEP)
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ATTACHMENTA to SETTLEMENTAGREEMENTANDSTIPULATION
ACL Order R4.2012..o160

Santa ClaritaValleySanitationDistrict
Analysis of EnforcementPolicy PenaltyMethodology

CaliforniaWater Code (CWC)section 13385(e) requires the State Water Board and
Regional Water Boards to consider several factors when detel1Tliningthe amount ofcivil
liabilityto impose. These factors include in part: "...the nature, circumstance, extent,
and gravityof the violationor violations,whether the discharge is susceptible to cleanup
and abatement, the degree of toxicityof the discharge, and, withrespect to the violator,
the abilityto pay, the effect on abilityto continue in business, any voluntarycleanup
efforts undertaken, any prior historyof violations,the degree of culpability,economic
benefit or savings, if any, resulting fromthe violation,and other matters as justice may
require."

On 17 November 2010, the State Water Board adopted Resolution No. 2009-0083
amending the Water Quality Enforcement Policy (Enforcement Policy). The
Enforcement Policy was approved by the Office of Administrative Law and became

. effective on 20 May 2010. The EnforcementPolicyestablishes a methodologyfor
assessing administrative civil liability. The use of this methodology addresses the
factors that are required to be considered when imposing a civil liabilityas outlined in
CWC section 13385(e). The entire Enforcement Policy can be found at:
http://www.waterboards.ca.govlwater_lssuesiprogramslenforcementJdocslenf-POlicy-final11179.pdf.

This attachment summarizes the Prosecution Team's selected factors presented in the
original ACLC, and the ultimately selected factors. agreed upon by the Parties (the
Prosecution Team and Santa Clarita Valley Sanitation District) through settlement
negotiations, which commenced after the ACLC was issued on November 26, 2012.

SteD 1 - Potential for Harm for Dlscharae Violations.

Not Applicable - This step does not applysincethe violationof OrderNos.R4-2009-
0074and R4-2009-0075 alleged in the Complaint are non-dischargeviolations.

SteD2 - Assessment for DischaraeViolations

Not Applicable- This step does not applysincethe violationof OrderNos.R4-2009-
0074andR4-2009-0075allegedin theComplaintarenon-dischargeviolations.

SteD 3 - Per Dav Assessments for Non-Discharae Violations

Regional Board staff used the matrixset forth in Table 3 of the Enforcement Policy
(page 16) to calculate an initial liability factor for the violation of the Orders, considering
the Potential for Harm and the Deviation fro~ Requirement.
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a. Potential Harm
Staff determined that the Potential for Harm was Moderate because the violations
of Task 17(a), which will lead to a delay in compliance with final effluent limits for
chloride, will have an impact on salt sensitive agriculture beneficial uses. Thus, "the
characteristics of the violation present a substantial threat to beneficial uses, and/or
the circumstances of the violation indicate a substantial potential for harm" as
described in the Enforcement Policy.

b. Deviation from Requirement
Staff determined that the Deviation from Requirement was Moderate because
SCVSD did not submit the Wastewater Facilities Plan and Programmatic EIR by the
required deadline, but it has taken steps to do so in the future. Thus, "the intended
effectiveness of the requirement has been partially compromised (e.g., the
requirement was not met, and the effectiveness of the requirement is only partially
achieved)" as described in the Enforcement Policy.

c. Per Day Factor
From the range given in the matrix set forth in Table 3 of the Enforcement Policy
non..cfischargeviolations of this type, Staff selected a Per Day Factor of 0.35, which
is the average factor in the given range.

d. Maximum per Day Liability Amount
Pursuant to ewe section 13385, the Regional Board may assess a maximum
administrative civil liability of $10,000 for each day in which the Dischargers fail to
comply with requirements of Order No. R4-2009-o074.

e. Days Subject to Liability
SeVSD has been in violation for 572 days for each Order, calculated from the May
4, 2011 due date for the Wastewater Facilities Plan and Programmatic EIR thrc;>ugh
November 26,2012, the date the ACLC was issued.

However, in accordance with the Enforcement Policy (page 18), an alternative
approach to penalty calculation for violations that last more than 30 days may be
used if the Los Angeles Water Board can make express findings that the violation(s):

a. Is (are) not causing daily detrimental impacts to the environment or the
regulatory program;

b. Result(s) in no economic benefit from the illegal conduct that can be
measured on a daily basis; or

c. Occurred without the knowledge or control of the violator, who therefore did
not take action to mitigate or eliminate the violation.

Los Angeles Water Board staff has determined that the alternative penalty
calculation approach is appropriate since the violations result in no economic benefit
from the illegal conduct that can be measured on a daily basis.
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The alternative penalty calculation approach provides that for violations lasting more
than 30 days, the liability shall not be less than an amount that is calculated based
on an assessment of the initial liability amount for the first day of the violation, plus
an assessment for each 5 day period of violation until the 30th day, plus an
assessment for each 30 days of violation thereafter.

Using the alternative penalty calculation approach, 25 days for the violationof each
Order are subject to liability, based on a per day assessmentfor day 1, 5, 10, 15, 20,
25, 3D, 60, 90, and so forth for every additional 30 days of violation within the 501
day.total.

Using the above information, the Initial Uability assessed per day was calculated to be
$87,500:

(Per Day Factor) x (Days Subject to liability) x (Maximum per Day liability
Amount)

= (0.35) x (25 days) x ($10,OOO/day)

-= $87,500 for each facility (Valencia and Saugus)

Settlement Considerations: In settlement neaotiations. the Parties aareed to reduce
the Potential for Harm factor from moderate to minor (stet> a. above) and ultimately
selected a Per Day factor of 0.30 (steDc. above). The resulting calculation'is $75.000
for each facilitv.

Step 4 - Adjustment Factors

Staff considered certain Permittee Conduct Factors to calculate assessment for the
Violations:

a. Culpability:
SCVSD is culpable for the violations. The completion date for Task No. 17(a)Is
clearly listed In Order Nos. R4-2009-0074 and R4-200S-D075. In addition, SCVSD
was also giyen notice to submit the required documentation in letters from the Los
Angeles Water Board dated September 29,2010; April 1, 2011; and May 27,2011.
SCVSD therefore was fully aware of the requirement of Order Nos. R4-2009-0074.
and R4-2009-0075 and failed to comply. SCVSD's compliance with the TMDL in
2015, while not at issue in this Complaint, is jeopardized by SCVSD's failure to
submit the initial documentation. In addition, extensive communicationsbetween the
Regional Board staff and SCVSD staff led the Regional Board staff to presume that
the technical documents would be submitted timely. Instead, to the extent that
S'CVSD has changed course with its remedial and technical intentions, contrary to
public statements made to Regional Board staff and to the Regional Board in
developing the TMDL, we hope that this Complaint provides the deterrence against
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. further violations and SCVSD's correspondence stating that the plan would be
submitted by December 31, 2012 is accurate. However, to the extent that SCVSD
claims it simply needed more time to meet the existing schedule, the May 2011
submittals claiming an uexemption-could have been avoided. Upon receiving the
first notice, a reasonable and prudent person would have submitted the required
technical documents to come into compliance. For these reasons, staff selected a
factor of 1.3. The selection of this factor increases the base liability.

b. Cleanup and Cooperation:
SCVSD has voluntarily cooperated in returning to compliance, although is not
currently in compliance. As of the date of the Complaint, SCVSD has taken steps to
come into compliancewith the Ordersby approving the staff recommendation to
prepare a Wastewater Facilities Plan and EIR, and by releasing a Notice of
Preparation. Therefore, Staff selected a factor of 1.0. The selection of this factor
neither increases nor decreases the base liability.

c. History of Violations:
SCVSD has previously violated effluent limits under NPDES Permit No..CAOO54216..
Therefore, staff selected a factor of 1.1, which is the minimummultiplier for r.epeated
violations. The selection of this factor increases the base liability.

Settlement Considerations: In settlement neaotiations. the Parties aareed to
reduce the Historv of Violations factor to 1.0. Therefore. the selection of 1 will not
further increase the base liabilitv.

Revised Assessment for Each Violation .
The initial aSsessment for the Violation is multiplied by the above factors to give a
revised assessment of $97,500:

(Initial Assessment) x (Culpability) x (Cleanup and Cooperation) x (History)

= ($75,000) x (1.3) x (1.0) x (1.0)

= $97,500 for each violation

SteD 5 - Determination of Total Base Liabilitv Amount

Since there are two violations being assessed liability, the Total Base Uability Amount
is $195,000 ($97,500 (Valencia, Order No. R4-2009-0074) + $97,5000 (Saugus, Or.cler
No. R4-2009-D075).

SteD 6 -Abilitv to Pay and Abllitv to Continue in Business

SCVSD is a large public agency that has the abUityto increase rates. The Total Base
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Liability Amount will not affect the Permittee's ability to continue in business.
Accordingly,the Total BaseLiabilityAmountwas not adjusted.The burdenof proofis
on SCVSDto Indicateif it hasthe Inabilityto paythe recommendedliability.

SteD 7 -Other Factors as Justice Mav Reauire

If the amount determined using the above factors is inappropriate, the amount may be
adjusted under the provision for "other factors as justice may require,. but only if
express findings are made to justify this adjustment. In addition, the costs of
investigation and enforcement are "other factors as justice may require," and should be
addedto the liabilityamount. -

Staff costs incurred by the Los Angeles Water Boa~ to date are $30,000. This amount
was added to the Total Base Uabillty Amount, bringing the adJusted Total Base
Liability Amount to $225,000:

(Adjusted TotalBase Uability)= (Total Base Uability) + (Staff Costs)

= ($195,000) + ($30,000)

= $225,000

. SteD 8 - Economic Benefit

The Economic Benefit Amount is any savings or monetary gain derived from the act or
omission that constitutes the violation. The Enforcement Policy sta~esthat the adjusted
Total Base Uability Amount shall be at least 10 percent higher than the Economic
Benefit Amount so that liabilities are not construed as the cost of doing business and
that the assessed liability provides a meaningful deterrent to future violations.

Staff estimates the benefit of non-compliance to be approximately $10,000 which is an
estimate based on the interest able to be generated by SCVSD between May 4, 2011,
when the EIR and Wastewater Facilities Plan was due, and December 31, 2012, the
date by which SCVSD has promised to come' into compliance. This figure was
generated using the ABEL model developed by the EPA. Staff is currently treating this
cost as a delayed cost rather than an avoided cost.

Settlement Considerations: The neaotiated settlement of $225.000 will recover
SCVSD'seconomicbenefit.in accordancewiththe Water Code.

SleD 9 - Maximum and Minimum Liabllitv Amounts

The Minimum Liability Amount is equivalent to 110 percent of the Economic
Benefit derived from the violation. Using the economic benefit estimated in Step 8, the
minimum liability amount is $11,000 (economic benefit plus 10%).
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The Maximum Liability Amount is $11,440,000, which is calculated by multiplying the
maximum $10,000 per day rateunderWaterCodeSection13385, subdivision (c),and
1,144 days, the total number of days SCVSD has been in violation.

Settlement Considerations: The neaotiated settlement of $225.000 is between the
maximum and minimum administrative civil Uabnitvamounts. and is therefore consistent
with the Enforcement Policv.

SleD 10 - Final Liabilitv Amount

In accordance with the above methodology, Staff recommends a Final Liability
Amount of $280,250. This Final Uability Amount is within the statutory minimum and
maximum amounts.

Settlement Considerations: The neaotiatedsettlementof $225.000 recoversa
maioritv of the Prosecution Team's recommended administrative civilliabilitv and. in the
Prosecution Team's ocinion. the settlement is in the best interests of the Dublic.
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CITYOF SANTA CLARITALOW IMPACT DEVELOPMENT PARKING LOT RETROFIT

SUPPLEMENTAL ENVIRONMENTAL PROJECT

PROPOSAL/ WORK PLAN REQUIREMENTS

Project title

Cityof Santa Clarita LowImpact Development (LID)ParkingLot Retrofit

Organization proposing the project [project manager's name, email address, and phone number; type of
organization (public, private, non-profit, etc.)]

Cityof Santa Clarita (Public)
Project Manager: Heather LeaMerenda

HMERENDA@santa-ciarita.com
(661) 284-1413

Santa ClaritaValleySanitation Districtof LosAngeles County (Public)
Contact: Matt Bao

mbao@lacsd.org
(562) 908-4288 extension 2809

Name of the independent management company who would report solely to the Regional Board, to oversee
the implementation of the SEP,including all contact information (Ifapplicable)

Not Applicable

Third party completing the project including all contact information (If applicable)

Not Applicable

Names and statement of qualifications and experience for key project team members

Travis Lange, Environmental Services manager, City of Santa Clarita

Heather Lea Merenda, Sustainability Planner, City of Santa Clarita
Qualifications: Qualified SWPPP Development, Certified Professional in Storm Water Quality

Name and location of the project, including watershed (creek, river, bay) where it is located
. Ventura Coastal, Ventura River, Santa Clara River, Santa Monica Bay, LosAngeles Country Coastal, Los

Angeles River, or multiple watersheds

Name: Cityof Santa Clarita LIDParkingLot Retrofit

Location: The proposed project site would be located in the City of Santa Clarita (City). Project will
retrofit one ofthe Cityowned parking lots within the Cityboundaries. Possible locations include the City
Corporate Yard Employee Parking Lot at 25663 Avenue Stanford, Santa Clarita CA91355 and City Parks
Parking Lots (list of parks can be found at http://www.santa-ciarita.com/index.aspx?page=343). The
proposed project site is estimated to be approximately 5,000 square feet.

Watershed: Santa Clara RiverWatershed

1
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Description of the project and how it fits into one or more of the following SEPcategories:
. Pollution prevention
. Environmental restoration

. Environmental auditing

. Compliance education/development of education materials. Watershed assessment (e.g., citizen monitoring, coordination, and facilitation)

. Watershed management facilitation services

. Non-point source program implementation

Project Description:

Background:

The Santa Clara River is regarded as the largest natural river system in Southern California. The Santa
Clara Riverflows approximately 84 miles from its headwaters near Acton, in the San Gabriel Mountains,
westward through Los Angeles and Ventura counties, to its delta between the cities of Ventura and
Oxnard.The45-milelongportionof the SantaClaraRiverand itstributarieswithinLosAngelesCountyis
referred to as the "Upper Santa Clara Riverwatershed" while the portion in Ventura County is referred
to as the "lower Santa Clara Riverwatershed."

The Upper Santa Clara River watershed, where the proposed project is located, consists of
approximately 680 square miles of mostly rugged topography and natural land. Urban development is
concentrated in the City of Santa Clarita and its four communities (Canyon Country, Newhall, Saugus,
and Valencia) and the Los Angeles County unincorporated communities of Stevenson Ranch, Castaie,
West Ridge, and West Creek. There are also rural communities with some urbanization in Val Verde,
Agua Dulce and Acton. Surface flows are ephemeral in Reach 7 (between Bouquet Canyon Creek and
Lang Gauging Station) and Reach 8 (above Lang Gauging Station) and are perennial for the majority of
Reach 5 (from Blue Cut to The Old Road) and Reach 6 (from The Old Road to Bouquet Canyon Creek).
The beneficialuse designationsfor the UpperSanta ClaraRiverinclude IND,PROC,AGR,GWR,FRSH,
RECl,REC2,WARM,WilD, BIOl,and WET.

Native habitats occupying the upland portions of the watershed include chaparral, coastal sage scrub,
and oak woodlands. The floodplains of the Upper Santa Clara Riverand its tributaries support a mix of
cover including open channel, a variety of native habitats, and developed areas. The most significant
habitats are cottonwood woodlands, willow woodlands, and riparian scrub. Multiple threats to the
health of the watershed exist. Runofffrom parking lots is one of the urban runoff issues of concern.

ProjectOverview:

Infiltration of urban runoff has increasingly been recognized as a sustainable stormwater management
strategy that helps protect water quality in surface and ground waters by reducing stormwater runoff
and pollutant loadings. The State Water Resources Control Board and the CaliforniaCoastal Commission
have endorsed this type of best management practice as highly preferable to other stormwater
treatment efforts. This has been recently reaffirmed by the "Reining in the Rain" statewide conference
hosted by the Coastal Commission. The low Impact Development Center, Inc. has also promoted
infiltration with concern for parking lots. LIDis a way, using engineering design, to help restore the pre-
development hydrologic regime landscapes. This design approach incorporates strategic planning with
best management practices to improve water quality, while allowing for development or infrastructure
rehabilitation to occur. The proposed project will retrofit an existing Citypublic parking lot by including
LID strategies such as planting areas that allow for infiltration,permeable pavers, and/or porous
concrete to allow for stormwater absorption below parking and walking areas.

2
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How the Project Fits into the SEPCategories:

Pollution Prevention or Reduction - This proposed project would utilize LIDstrategies at an existing City
owned parking lot to reduce stormwater runoff impacts. Pollutants of concern from parking lots can
include sediment, nutrients, trash, metals, bacteria, oil, and grease. LID strategies can result in
pollutant removal through settling, filtration, adsorption, and biological uptake.1

Environmental Restoration - The proposed project will potentially lower pollutant loading to the Santa
Clara River by better managing stormwater runoff at the source. Due to the high traffic volumes that
regularly travel through Citypublic parking lots, loading to the Santa Clara Rivercould be reduced, which
could improve wildlifehabitats along the Santa Clara Riverand enhance recreational uses.

Description of how the project benefits water quality and/or quantity

In the Municipal Guide to LowImpact Development. it explains LID"is an ecologicallyfriendly approach
to site development and storm water management that aims to mitigate development impacts to land,
water, and air. The approach emphasizes the integration of site design and planning techniques that
conserve natural systems and hydrologic functions on a site ... Specifically,LIDaims to ... decentralize
and micromanage stormwater at its source." Both permeable paving and infiltration trenches are
elements of LID. Nutrients and metals are held in check by porous pavements. :rhe trenches will
remove sediment, nutrients, trash, metals, bacteria, oil, grease, and organics from stormwater runoff.
All of these will reduce pollutants in the stormdrain system. Infiltration reduces hydro-modification
impacts.

Description of how the project benefits the public

The Cityof Santa Clarita Low Impact Development (LID)Parking Lot Retrofit project benefits the public
by better managing stormwater at City-related facilities, potentially improving local surface water
quality, and restoring the direct hydrologicalconnection between localized rainfall and the groundwater
basin.

Documented support by one or more of the following:
. Other agencies
. Public groups
. Impacted persons

In addition to the City, non-profit organizations have provided support for these types of projects for
years. SCOPE,the Santa Clarita Organization for Planning and the Environment, is a local non-profit
organization that has actively lobbied and supported this project for ten years. Lynne Plambeck,
president of SCOPE,can be contacted at (661) 255-6899.

Monitoring plan or Quality Assurance Project Plan (QAPP) if applicable - required for all projects and tasks
involving use of existing environmental data and those involved with the collection of new information e.g.
the sampling and analysis project

. Guidance for QAPPhttp://www.epa.gov/QualitV/Qs-docs/gS-final.pdf

Not Applicable

1 U,SEPA,ReducingStormwaterCoststhroughLowImpactDevelopment(LID)StrategiesandPractices,December2007.
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Detailed description of the scope of work, work products and project milestones

Scope of Work
The SEP is expected to occur over eighteen (18) months for site selection, design, bid process,
permitting, construction, and final inspection.

The City of Santa Clarita has diverse soil types, varying by location, in the over 50 square miles of City
land. Site selection for this project would assess soil type and permeability as part of the design, and
would incorporate actions necessary, if any, to ensure successful project implementation (e.g.,
amending soils with more permeable structure). Further, site assessors would refer to guidance in the
California Stormwater Quality Association (CASQA)LIDManual for Southern California, CASQABest
Management Practices (BMP) Handbook, and other professional design standards in selecting and
developing the site. The proposed project site would be approximately 5,000 square feet.

The work will include the following: removal and excavation of asphalt, soil excavation, installation of
subsurface material (piping, gravel, media), installation of LIDmaterials (geotextile fabric, permeable
pavers or porous concrete), and landscaping.

SEP Work Product

Quarterly Progress Reports
Final Report
SEP Certificate of Completion

SEP Milestones
Construction Plan

Completion of LIDParking Lot Retrofit

Include or reference a scope of work, including a budget

Atask list and estimated budget for the SEPis included in Attachment A

Schedule for periodic monitoring (quarterly at a minimum) on the performance of the SEPto monitor the
timely and successful completion of the SEP

. Reports should include a list of all activities on the SEPsince its adoption, all SEPactivities during the
quarter, an accounting of funds expended, and the proposed work for the following quarter

. Copies of the reports must be provided to the Regional Board and the Division of FinancialAssistance
ofthe State Board

The Citywill provide quarterly progress reports, as well as a final report, to the Regional Water Board
and the Division of Financial Assistance at the State Water Resources Control Board, on activities
undertaken with the proposed project. At a minimum, the reports will include a list of all activity on the
SEP for each reporting period, an accounting of funds expended, and the proposed work for the
following quarter. Reports will be submitted no later than the first of the second month following the
end of each reporting period in accordance with the schedule shown below. Until such time as
expenditure of SEPfunds has commenced, the Citymay submit only the report due on August 1. The
City shall submit progress reports on the SEP until the proposed project is completed and the SEP
contributionisfully expendedor otherwiseapprovedbythe RegionalBoardExecutiveOfficer.

Reporting Period
January - March
April - June
July - September
October - December

Report Submittal Date

May 1
August 1
November 1

February 1

4
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Time schedule for implementation with single or multiple milestones and which identifies the amount of
liability that will be suspended or excused upon the timely and successful completion of each milestone

. Except for the final milestone, the amount of the liability suspended for any portion of a SEPcannot
exceed the projected cost of performing that portion of the SEP

The SEP is expected to occur over eighteen (18) months for site selection, design, bid process,
permitting, construction, and final inspection. The project will be completed by November 2015. A
project schedule is included in Attachment B.

Milestones and Liability

Contain or reference performance standards and identify measures or indicators or performance in the scope
of work

LIDperformance guidelines recommended by EPA(http://water.epa.gov/polwaste/green/index.cfm)

CASQALIDManual for Southern California

CASQABMP Handbook

U.S EPA,Reducing Stormwater Costs through Low Impact Development (LID) Strategies and Practices,
December 2007.

Discharger responsibility

The Santa Clarita Valley Sanitation District is ultimately responsible for ensuring that the SEPmonies are
expended for the project described, and remains liable for the SEPamount under the Settlement
Agreement and Stipulated ACLuntil the SEPis completed and accepted by the LosAngelesWater Board.

5

Milestone Deadline Liability Suspendedor Excused
Upon Completion

Construction Plan December 1, 2014 $15,000

Completion of LIDParking Lot Retrofit November 1, 2015 $82,500

Total $97,500
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ATTACHMENT A: TASK LISTAND PROJECTBUDGET

Design

Asphalt Removal and Recycling/Soil Excavation
Aggregate/G raveliMed ia
Geotextile Fabric

Plant Material
Permeable Paversor Porous Concrete

Approx. 5,000 square feet
Approx. 500 cubic yards

Approx. 5,000 square feet
Approx. 100 plants

Approx. 1,400 square feet

Approx. $5 per square foot

Approx. $20 per cubic yard
Approx. $1.50 per square foot

Approx. $50 per plant

Approx. $25 per square foot

$15,000
$25,000

$10,000
$7,500
$5,000

$35,000

Total: $97,500

Notes

Depending on site location, amount of work for each task will vary. Forexample, potential sites will differ in requirements for the
amount of plant material, permeable pavers,or porous pavers.
Depending on the design, plants could range from 1 gallon to 15 gallon, and would consist of site-appropriate speciesof shrubs,
perennials, and/or trees
Unit Prices($/Unit) are preliminary estimates and will vary based on several factors suchas site location, market value, and type and
quantity of materials.

6
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