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Mr. Dustin C. Cooper Mr. Peter C. Harman Ms. Alexis K. Stevens
Minasian, Meith, Soares, Minasian, Meith, Soares, Somach Simmons & Dunn
Sexton & Cooper, LLP Sexton & Cooper, LLP 500 Capitol Mall, Suite 1000
1681 Bird Street 1681 Bird Street Sacramento, CA 95814 '
Oroville, CA 95965 Oroville, CA 95965

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re:  Draft Proposed Decision, Schedule for Comments, and Notice of Hearlng
Water Conservation, 10-TC-12 and 12-TC-01
Water Conservation Act of 2009 et al.
South Feather Water and Power Agency, Paradise Irrigation District, Richvale Irrigation
District, Biggs-West Gridley Water District, Oakdale Irrigation District, and Glenn-
Colusa Irrigation District, Claimants

Dear Mr. Cooper, Mr. Harman, and Ms. Stevens:

The draft proposed decision for the above-named matter is enclosed for your review and
comment.

Written Comments

Written comments may be filed on the draft proposed decision by August 21, 2014. You are
advised that comments filed with the Commission are required to be simultaneously served on
the other interested parties on the mailing list, and to be accompanied by a proof of service.
However, this requirement may also be satisfied by electronically filing your documents. Please
see http://www.csm.ca.gov/dropbox.shtml on the Commission’s Web31te for instructions on
electronic filing. (Cal. Code Regs., tit. 2, § 1181.3.)

If you would like to request an extension of time to file comments, please refer to section |
1187.9(a) of the Commission’s regulations.

Hearing

This matter is set for hearing on Friday, September 26, 2014, at 10:00 a.m., State Capitol,
Room 447, Sacramento, California. The proposed decision will be issued on or about
September 12, 2014. Please let us know in advance if you or a representative of your agency
will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1187.9(b) of the Commission’s regulations.

Please contact Matt Jones at (916) 323-3562 if you have questions.

Sincerely,

Heather Halsey
Executive Director
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ITEM

TEST CLAIM
DRAFT PROPOSED DECISION

10-TC-12

Water Code Division 6, Part 2.55 [sections 10608-10608.64] and Part 2.8 [sections 10800-
10853] as added by Statutes 2009-2010, 7th Extraordinary Session, Chapter 4

Consolidated with
12-TC-01
California Code of Regulations, Title 23, Division 2, Chapter 5.1, Article 2, Sections 597-597.4;
Register 2012, No. 28.
Water Conservation

South Feather Water and Power Agency, Paradise Irrigation District, Richvale Irrigation District,
Biggs-West Gridley Water District, Oakdale Irrigation District, and
Glenn-Colusa Irrigation District, Claimants

EXECUTIVE SUMMARY
Overview

This test claim alleges reimbursable state-mandated activities arising from the Water
Conservation Act of 2009 (Act) and regulations adopted by the Department of Water Resources
in 2012 to implement the Act.

The Water Conservation Act added Part 2.55 to Division 6 of the Water Code, consisting of
sections 10608 through 10608.64, and repealed and added Part 2.8 to Division 6 of the Water
Code, consisting of sections 10800 through 10853. Part 2.55 primarily addresses urban retail
water suppliers, while Part 2.8 and the alleged regulations apply exclusively to agricultural water
suppliers.

Section 10608.16 sets a goal of 20 percent per capita reduction in urban water use statewide, to
be achieved on or before December 31, 2020. In order to meet that goal the Act requires urban
retail water suppliers to develop and adopt urban water use targets and interim targets;* to work
toward meeting those targets at specified times; to hold a public hearing to allow community
input regarding the implementation of conservation measures;* to monitor and evaluate the

! Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
2 Water Code section 10608.24 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

% Water Code section 10608.26 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)). This hearing
may be combined with the hearing on adoption of the UWMP as specified in the 2010 DWR
Guidance on UWMP, pp. A-2 and 3-4.



supplier’s progress at certain times;* and to include in their urban water management plans
(UWMPSs) required pursuant to section 10631 (prior law) an assessment of present and proposed
conservsation measures, and a report on their progress toward meeting their urban water use
targets.

In addition, section 10608.48, within Part 2.55, requires agricultural water suppliers to
implement specified critical efficient management practices, including measuring the volume of
water delivered to customers and developing a pricing structure based at least in part on quantity
of water delivered; and to implement additional efficient water management practices, as
specified, if locally cost effective and technically feasible.® Part 2.8, as added by the test claim
statute, requires agricultural water suppliers to prepare and adopt an agricultural water
management plan (AWMP) on or before December 31, 2012, and update the plan on or before
December 31, 2015 and every five years thereafter.” The AWMP is required to include
information on sources and supply of water, information about the service area and water uses
within the service area, and to describe water management activities and information about the
efficient management practices employed pursuant to section 10608.48.% Prior to adoption of an
AWMP, the supplier must notice and hold a public hearing,® and after adoption the plan must be
submitteld1 to DWR and to local affected or interested entities,*® and must be posted on the
internet.

The alleged test claim regulations address agricultural water measurement, and provide a range
of specific options for measurement of agricultural water, as well as standards of accuracy for
measurement devices, record retention requirements, and protocols for field testing of
measurement devices.

Procedural History

The Water Conservation Act of 2009 was enacted November 10, 2009.%? On June 30, 2011,
South Feather Water and Power Agency (South Feather), Paradise Irrigation District (Paradise),
Biggs-West Gridley Water District (Biggs), and Richvale Irrigation District (Richvale) filed test
claim 10-TC-12 with the Commission regarding the Water Conservation Act of 2009."

* Water Code section 10608.40 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

> Water Code sections 10608.36; 10608.40 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
® Water Code section 10608.48 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

" Water Code section 10820 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

8 Water Code section 10826 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

% Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

19 \Water Code section 10843 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

1 Water Code section 10844 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

12 statutes 2009-2010, 7th Extraordinary Session, chapter 4 (SBX7 7).

'3 Exhibit A, Test Claim 10-TC-12.
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Both the Department of Water Resources (DWR) and the Department of Finance (Finance)
submitted multiple requests for extensions of time to file comments, from October 7, 2011
through March 29, 2013.

On February 28, 2013 Richvale and Biggs filed test claim 12-TC-01 alleging costs mandated by
the stalge arising from regulations adopted by DWR to implement the Water Conservation Act of
2009.

On March 6, 2013, the executive director consolidated the two claims for analysis and hearing
and renamed them “Water Conservation.”

On June 7, 2013 both DWR and Finance submitted written comments on the consolidated test
claims.®® On August 7, 2013, claimants filed rebuttal comments.*°

On August 22, 2013, Commission staff issued a request for additional information regarding the
claimants’ eligibility for reimbursement. On September 19, 2013, Finance submitted written
comments in response to Commission staff’s request.” On September 23, 2013, DWR
submitted written comments in response to Commission staff’s request.'® On September 23,
2013, the claimants submitted comments in response to Commission staff’s request.*® On
October 7, 2013, SCO submitted written comments in response to Commission staff’s request.”

After reviewing the comments from the claimants, Finance, DWR, and SCO, Commission staff
on November 12, 2013 issued a Notice of Pending Dismissal of 12-TC-01, concluding that
neither Richvale nor Biggs is eligible for reimbursement under article XIl1 B, section 6, based on
admissions that neither claimant receives or expends property tax revenue.?* The Notice of
Pending Dismissal invited another local agency subject to the tax and spend limitations of
articles X111 A and X111 B and subject to the alleged mandate to take over the test claim by
substitution of parties.??

On November 22, 2013, Richvale and Biggs filed an appeal of the Executive Director’s decision
to dismiss test claim 12-TC-01.%* On November 25, 2013, the Executive Director issued notice
that the appeal would be heard on March 28, 2014.%

4 Exhibit B, Agricultural Water Measurement Test Claim, 12-TC-01.

15 Exhibit C, Finance Comments on Consolidated Test Claims; Exhibit D, DWR Comments on
Consolidated Test Claims.

18 Exhibit E, Claimant Rebuttal Comments, at p. 26.

7 Exhibit G, Finance Response to Commission Request for Comments.

'8 Exhibit H, DWR Response to Commission Request for Comments.

19 Exhibit 1, Claimant Response to Commission Request for Comments.

20 Exhibit J, SCO Response to Commission Request for Comments.

21 Exhibit I, Claimant Response to Commission Request for Comments, at pp. 1; 3.
22 Exhibit K, Notice of Pending Dismissal.

23 Exhibit L, Appeal of Executive Director’s Decision.

24 Exhibit M, Appeal of Executive Director Decision and Notice of Hearing.
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On January 13, 2014 Oakdale Irrigation District (Oakdale) requested to be substituted in on the
consolidated test claims.?® On January 13, 2014 Glenn-Colusa Irrigation District (Glenn-Colusa)
requested to be substituted in on the consolidated test claims.?® On January 15, 2014
Commission staff issued a Notice of Substitution of Parties and Notice of Hearing on the
consolidated claims (to include the issue of the eligibility of Richvale and Biggs) which mooted
the appeal of the Executive Director’s decision.?’

On July 31, 2014, Commission staff issued a draft proposed decision.
Commission Responsibilities

Under article X111 B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statute or
executive order imposes costs mandated by the state. Test claims function similarly to class
actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article XIII B, section 6. In
making its decisions, the Commission cannot apply article XI1I B as an equitable remedy to cure
the perceived unfairness resulting from political decisions on funding priorities.?®

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s
recommendation.

Subject Description Staff Recommendation
Water Code sections These sections provide that the Deny — The plain language of
10608; 10608.4; Governor has called for, and the | sections 10608 and 10608.4
10608.16, as added by “state shall achieve” a 20- provides legislative findings and
Statutes 2009-2010, 7th | percent per capita reduction in declarations and describes
Extraordinary Session, urban water use on or before legislative intent in enacting the
chapter 4 (SBX7 7). December 31, 2020, and at least | Water Conservation Law of
10 percent reduction in urban 2009. The language is
water use by December 31, declaratory and precatory, not
2015. mandatory. The plain language
of section 10608.16 calls for the
state to achieve the desired
reductions in water use, and does

2> Exhibit N, Request for Substitution of Parties by Oakdale Irrigation District.

%6 Exhibit O, Request for Substitution of Parties by Glenn-Colusa Irrigation District.
2T Exhibit P, Notice of Substitution of Parties and Notice of Hearing.

28 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802.
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not require any activities or tasks
of local government.

Water Code sections
10608.20; 10608.40; and
10608.24, as added by
Statutes 2009-2010, 7th
Extraordinary Session,
chapter 4 (SBX7 7).

These sections require an urban
retail water supplier to develop
urban water use targets and
interim targets that cumulatively
result in a 20 percent per capita
reduction in urban water use by
December 31, 2020; to include
in its UWMP, to be updated
before July 1, 2011, information
regarding baseline water use and
the water use targets, and a
report on their progress toward
meeting interim and final urban
water use targets; and to meet its
interim and final urban water use
targets by December 31, 2015
and December 31, 2020,
respectively.

Deny — Urban water suppliers
have authority to establish or
increase fees sufficient to cover
the costs of the mandated
activities, and cannot incur costs
mandated by the state pursuant
to Government Code section
17556(d).

Water Code section
10608.26, as added by
Statutes 2009-2010, 7th
Extraordinary Session,
chapter 4 (SBX7 7).

This section requires an urban
retail water supplier to conduct
at least one public hearing to
allow community input
regarding the supplier’s
implementation plan for
achieving the required
reductions in water use, to
consider the economic impacts
of the implementation plan, and
to adopt a method, pursuant to
the statute, for determining its
urban water use targets.
However, this hearing may be
combined with the hearing
required under prior law (Water
Code 10631) for adoption of the
UWMP.?

Deny — Urban water suppliers
have authority to establish or
increase fees sufficient to cover
the costs of the mandated
activities, and cannot incur costs
mandated by the state pursuant
to Government Code section
17556(d).

Water Code section
10608.42, as added by
Statutes 2009-2010, 7th

This section requires DWR to
review the 2015 UWMPs and
report to the Legislature on

Deny — The plain language of
section 10608.42 is directed to
DWR, and does not impose any

29 Exhibit X, Department of Water Resources, Guidebook to Assist Urban Water Suppliers to
Prepare a 2010 Urban Water Management Plan, pp. A-2 and 3-4.
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Extraordinary Session,
chapter 4 (SBX7 7).

progress toward achieving a 20
percent reduction in urban per
capita water use, including
recommendations on changes to
water efficiency standards or
water use targets.

new requirements or activities on
local government.

Water Code section
10608.48(a-c), as added
by Statutes 2009-2010,
7th Extraordinary
Session, chapter 4
(SBX7 7).

This section requires agricultural
water suppliers to implement
specified “critical efficient
management practices,” and to
implement additional efficient
management practices “if the
measures are locally cost
effective and technically
feasible.”

Deny - Agricultural water
suppliers have authority to
establish or increase fees
sufficient to cover the costs of
the mandated activities, and
cannot incur costs mandated by
the state pursuant to Government
Code section 17556(d).

Water Code sections
10608.48(d-f); 10820;
10826, as added by
Statutes 2009-2010, 7th
Extraordinary Session,
chapter 4 (SBX7 7).

These sections require
agricultural water suppliers, on
or before December 31, 2012, to
adopt AWMPs, which must then
be updated on or before
December 31, 2015 and every
five years thereafter, and which
must provide information about
their service area, supplies and
uses of water within the service
area, water management
activities or measures, and
information on which efficient
water management practices
have been implemented or are
planned to be implemented,
including any determination that
an efficient water management
practice is not locally cost
effective or technically feasible.
Water Code section 10828
provides that agricultural water
suppliers that are required to
submit water conservation plans
to the United States Bureau of
Reclamation pursuant to either
the federal Central Valley
Project Improvement Act (Public
Law 102-565) or the federal
Reclamation Reform Act of

Deny - Agricultural water
suppliers have authority to
establish or increase fees
sufficient to cover the costs of
the mandated activities, and
cannot incur costs mandated by
the state pursuant to Government
Code section 17556(d).

In addition, Both Glenn-Colusa
and Oakdale are contractors with
the United States Bureau of
Reclamation (USBR) and were
already required by federal law
to prepare water conservation
plans. Glenn-Colusa and
Oakdale are also CVP
contractors, as are dozens of
other local agencies. Thus, these
claimants may submit a copy of
those plans they were already
required to prepare to satisfy the
requirements of section 10826.

6
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1982, or both, may submit those
water conservation plans to
satisfy the requirements of
Section 10826.

Water Code sections
10608.48(g-i), as added
by Statutes 2009-2010,
7th Extraordinary
Session, chapter 4
(SBX7 7).

These sections require DWR to
report to the Legislature on
agricultural efficient water
management practices that have
been implemented and are
planned to be implemented,
provide that DWR may update
the efficient water management
practices required pursuant to
section 106008.48(c), and
require DWR to adopt
regulations that provide for a
range of options that agricultural
water suppliers may use or
implement to comply with the
measurement requirement of
section 106008.48(b).

Deny — The plain language of
section 10608.48(g-i) is directed
to DWR, and does not impose
any new activities.

Water Code sections
10841; 10842; 10843;
10844, as added by
Statutes 2009-2010, 7th
Extraordinary Session,
chapter 4 (SBX7 7).

These sections require
agricultural water suppliers,
prior to adopting an AWMP, to
conduct at least one public
hearing, and after adoption to
implement the plan according to
the schedule set forth in the plan,
to submit a copy of the plan to
DWR and other specified local
entities, and to make the plan
available on the internet.

Deny - Agricultural water
suppliers have authority to
establish or increase fees
sufficient to cover the costs of
the mandated activities, and
cannot incur costs mandated by
the state pursuant to Government
Code section 17556(d).

Agricultural Water
Measurement
Regulations, Code of
Regulations, title 23,
sections 597 through
597.4, Register 2012,
No. 28.

These regulations provide for a
range of options that an
agricultural water supplier may
adopt to measure surface water
and groundwater delivered to
customers, and provide for
specified accuracy standards for
measurement devices, whether
existing or new, and field testing
protocols for suppliers to ensure
continued accuracy of
measurements.

Deny - Agricultural water
suppliers have authority to
establish or increase fees
sufficient to cover the costs of
the mandated activities, and
cannot incur costs mandated by
the state pursuant to Government
Code section 17556(d).

Water Conservation, 10-TC-12 and 12-TC-01
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Analysis

The test claim filing and evidence in the record raises an issue with respect to the eligibility of
two of the six named claimants. Staff finds that Richvale Irrigation District and Biggs-West
Gridley Water District are not eligible to claim reimbursement under article XI1I B, section 6,
because they do not collect or expend tax revenue, and are therefore not subject to the limitations
of articles XI1I A and XIIl B. However, two substitute agricultural water supplier claimants,
Oakdale Irrigation District and Glenn-Colusa Irrigation District, are subject to articles XIIl A and
X111 B, and are therefore claimants eligible to seek reimbursement under article X111 B, section
6.

The Water Conservation Act of 2009 and the agricultural water measurement regulations
promulgated by DWR impose required activities on urban water suppliers and agricultural water
suppliers, as follows.

The Water Conservation Act of 2009, pled in test claim 10-TC-12, provides a goal of a 20
percent reduction in urban per capita water use on or before December 31, 2020, and an interim
reduction of at least 10 percent on or before December 31, 2015.%° In order to achieve these
reductions, the Act requires urban retail water suppliers, both publicly and privately owned, to
develop urban water use targets and interim targets that cumulatively result in the desired 20
percent reduction by December 31, 2020.%" Prior to adopting its urban water use targets, each
supplier is required to conduct at least one public hearing to allow community input regarding
the supplier’s implementation plan to meet the desired reductions, and to consider the economic
impacts of the implementation plan.*> Then, an urban retail water supplier is required to include
in its UWMP, required to be updated every five years in accordance with preexisting law (Water
Code section 10621), information describing the baseline per capita water use; interim and final
urban water use targets;*® and a report on their progress in meeting urban water use targets.**

With respect to agricultural water suppliers, the Act requires implementation of specified critical
efficient water management practices, including measurement of the volume of water delivered
to customers and adoption of a volume-based pricing structure; and additional efficient water
management practices that are locally cost effective and technically feasible.*® In addition, the

%0 Water Code section 10608.16 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
31 Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

32 Water Code section 10608.26 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)). This hearing
may be combined with the hearing required under prior law (Water Code section 10631) to adopt
an UWMP. See Exhibit X, Department of Water Resources, Guidebook to Assist Urban Water
Suppliers to Prepare a 2010 Urban Water Management Plan, pp. A-2 and 3-4.

% Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

% Water Code section 10608.40 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)). Note that
although baseline information was generally required to be included in the UWMP under prior
law (Water Code section 10631(b),(e), and (k)) it was not required to be broken down to a “per
capita”.

% \Water Code section 10608.48 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
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Act requires agricultural water suppliers (with specified exceptions)* to prepare and adopt, and
every five years update, an agricultural water management plan (AWMP),*" describing the
service area, water sources and supplies, water uses within the service area, previous water
management activities; and including a report on which efficient water management practices
have been implemented or are planned to be implemented, and information documenting any
determination that a specified efficient water management practice was not locally cost effective
or technically feasible.®

Prior to preparing and adopting or updating an AWMP, the Act requires an agricultural water
supplier to notify the city or county within which the supplier provides water that it will be
preparing or considering changes to the AWMP; and make the proposed plan available for
public inspection, and hold a noticed public hearing.*® An agricultural water supplier is then
required to implement the AWMP in accordance with the schedule set forth in the AWMP;** and
to submit a copy of the AWMP to DWR and a number of specified local entities, and make the
plan available on the internet, within 30 days of adoption.**

Finally, to aid agricultural water suppliers in complying with their measurement requirements
and developing a volume-based pricing structure as required by section 10608.48, DWR adopted
in 2012 the Agricultural Water Measurement Regulations,*® which are the subject of test claim
12-TC-01. These regulations provide a range of options for agricultural water suppliers to
implement accurate measurement of the volume of water delivered to customers. The
regulations provide for measurement at the delivery point or farm gate of an individual customer,
or at a point upstream of the delivery point where necessary, and provide for specified accuracy
standards for measurement devices employed by the supplier, whether existing or new, as well as

% See Water Code sections 10608.8(d) (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7))
[agricultural water suppliers that are parties to the Quantification Settlement Agreement, as
defined in Statutes 2002, chapter 617 are exempt from the requirements of Part 2.55 (Water
Code sections 10608-10608.64)]; 10608.48(f); 10828 (Stats. 2009-2010, 7th Ex. Sess., ch. 4
(SBX7 7)) [agricultural water supplier may meet requirements of AWMPs by submitting its
water conservation plan approved by United States Bureau of Reclamation]; 10827 (Stats. 2009-
2010, 7th EX. Sess., ch. 4 (SBX7 7)) [members of Agricultural Water Management Council and
submit water management plans to council pursuant to the Memorandum of Understanding may
rely on those plans to satisfy AWMP requirements]; 10829 (Stats. 2009-2010, 7th Ex. Sess., ch.
4 (SBX7 7)) [adoption of an urban water management plan or participation in an areawide,
regional, watershed, or basinwide water management plan will satisfy the AWMP requirements].

37 Water Code section 10820 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

%8 Water Code sections 10608.48; 10820 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
%9 \Water Code section 10821 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

40 Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

* \Water Code section 10842 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

42 \Water Code sections 10843; 10844 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

3 Code of Regulations, title 23, sections 597-597.4 (Register 2012, No. 28).
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field testing protocols and recordkeeping requirements, to ensure ongoing accuracy of volume
measurements.

Staff finds that some of these requirements are new, with respect to prior law, but some of these
requirements were previously required by a regime of federal statutes and regulations, which
apply to many agricultural water suppliers within the state. If an agricultural water supplier is
subject to either the federal Central Valley Project Improvement Act (Public Law 102-565) or
the federal Reclamation Reform Act of 1982, or both, as discussed below, that supplier will only
incur minor costs as a result of the test claim statute requirements, since they may submit copies
of plans they are already required to prepare under federal law to meet the requirements of the
test claim statutes.

Additionally, to the extent that the test claim statute and regulations impose any new state-
mandated activities, they do not impose costs mandated by the state because staff finds that
urban water suppliers and agricultural water suppliers subject to the Act and the regulations
possess fee authority, sufficient as a matter of law to cover the costs of any new required
activities. Therefore, the Act and the regulations do not impose costs mandated by the state,
pursuant to Government Code section 17556(d), and the test claim statute and regulations are not
reimbursable under article X111l B, section 6 of the California Constitution.

Conclusion

Based on the foregoing, staff finds that although the test claim statute and regulations impose
some new activities or requirements on local government, they do not impose costs mandated by
the state, because both urban and agricultural water suppliers have sufficient fee authority under
law to cover any increased costs resulting from the test claim statute or regulations.

Staff Recommendation

Therefore, staff recommends that the Commission adopt the proposed decision to deny this test
claim. Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the decision following the hearing.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:
10-TC-12

Water Code Division 6, Part 2.55 [Sections
10608 through 10608.64] and Part 2.8
[Sections 10800 through 10853] as added by
Statutes 2009-2010, 7th Extraordinary
Session, Chapter 4;

Filed on June 30, 2011;

By, South Feather Water and Power Agency,
Paradise Irrigation District, Richvale
Irrigation District, Biggs-West Gridley Water
District, Claimants;

Consolidated with
12-TC-01
Filed on February 28, 2013,

California Code of Regulations, title 23,
sections 597, 597.1 597.2, 597.3, and 597 .4,
Register 2012, No. 28;

By, Richvale Irrigation District, Biggs-West
Gridley Water District, Oakdale Irrigation
District, Glenn-Colusa Irrigation District,
Claimants.

Case Nos.: 10-TC-12 and 12-TC-01
Water Conservation

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted September 26, 2014)

DRAFT PROPOSED DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on September 26, 2014. [Witness list will be included in the final

decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code

sections 17500 et seq., and related case law.

The Commission [adopted/modified] the proposed decision to [approve/deny] the test claim at
the hearing by a vote of [vote count will be included in the final decision].
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Summary of the Findings

The Commission finds that the two original agricultural water supplier claimants named in each
test claim, Richvale Irrigation District and Biggs-West Gridley Water District, are not eligible to
claim reimbursement under article X111 B, section 6, because they do not collect or expend tax
revenue, and are therefore not subject to the limitations of articles X111 A and XIIl B. However,
two substitute agricultural water supplier claimants, Oakdale Irrigation District and Glenn-
Colusa Irrigation District, are subject to articles XI11 A and XI11I B and are therefore claimants
eligible to seek reimbursement under article XIIl B, section 6. As a result, the Commission has
jurisdiction to hear and determine test claims 10-TC-12 and 12-TC-01.

The Commission finds that the Water Conservation Act of 2009 (Act), and the Agricultural
Water Measurement regulations promulgated by the Department of Water Resources (DWR) to
implement the Act, impose some new required activities on urban water suppliers and
agricultural water suppliers, including measurement requirements, conservation and efficient
water management requirements, notice and hearing requirements, and documentation
requirements with specified exceptions and limitations.

However, the Commission finds that several agricultural water suppliers are either exempted
from the requirements of the test claim statutes and regulations or are subject to alternative and
less expensive compliance alternatives because the activities were already required by a regime
of fec!&ral statutes and regulations, which apply to most agricultural water suppliers within the
state.

Additionally, to the extent that the test claim statute and regulations impose any new state-
mandated activities, they do not impose costs mandated by the state because the Commission
finds that urban water suppliers and agricultural water suppliers possess fee authority, sufficient
as a matter of law, to cover the costs of any new required activities. Therefore, the test claim
statute and regulations do not impose costs mandated by the state, pursuant to Government Code
section 17556(d), and are not reimbursable under article X1l B, section 6 of the California
Constitution.

COMMISSION FINDINGS
l. Chronology

06/30/2011 Co-claimants, South Feather Water and Power Agency (South Feather),
Paradise Irrigation District (Paradise), Biggs-West Gridley Water District
(Biggs), and Richvale Irrigation District (Richvale) filed test claim 10-TC-12
with the Commission.*®

10/07/2011 Department of Finance (Finance) requested an extension of time to file
comments, which was approved.

12/06/2011 Department of Water Resources (DWR) requested an extension of time to file

* See Public Law 102-565 and the Reclamation Reform Act of 1982 and the specific exceptions
and alternate compliance provisions in the test claim statutes for to those subject to these federal
requirements and discussed in greater detail in the analysis below.

45 Exhibit A, Water Conservation Act Test Claim, 10-TC-12.
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02/01/2012
03/30/2012
05/30/2012
08/02/2012
10/02/2012
12/03/2012
12/07/2012

02/04/2013
02/06/2013

02/28/2013
03/06/2013

03/29/2013
06/07/2013
06/07/2013
07/09/2013

08/07/2013
08/22/2013

09/19/2013
09/20/2013

09/23/2013

comments, which was approved.

DWR requested an extension of time to file comments, which was approved.
DWR requested an extension of time to file comments, which was approved.
DWR requested an extension of time to file comments, which was approved.
DWR requested an extension of time to file comments, which was approved.
DWR requested an extension of time to file comments, which was approved.
DWR requested an extension of time to file comments, which was approved.

Finance requested an extension of time to file comments, which was
approved.

DWR requested an extension of time to file comments, which was approved.

Finance requested an extension of time to file comments, which was
approved.

Richvale and Biggs filed test claim 12-TC-01 with the Commission.*

The executive director consolidated the test claims for analysis and hearing,
and renamed them “Water Conservation.”

DWR requested an extension of time to file comments, which was approved.
Finance submitted written comments on the consolidated test claims.*’
DWR submitted written comments on the consolidated test claims.*®

Claimants requested an extension of time to file rebuttal comments, which
was approved.

Claimants filed rebuttal comments.*°

Commission staff issued a request for additional information regarding the
eligibility status of the claimants.>

Finance submitted comments in response to staff’s request.”*

The State Controller’s Office (SCO) submitted a request for extension of time
to comments, which was approved for good cause.

DWR submitted comments in response to staff’s request.’”

%8 Exhibit B, Agricultural Water Measurement Test Claim, 12-TC-01.
*" Exhibit C, Finance Comments on Consolidated Test Claims.

“® Exhibit D, DWR Comments on Consolidated Test Claims.

*° Exhibit E, Claimant Rebuttal Comments.

%0 Exhibit F, Request for Additional Information.

*L Exhibit G, Finance Response to Commission Request for Comments.

°2 Exhibit H, DWR Response to Commission Request for Comments.
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09/23/2013 The claimants submitted comments in response to staff’s request.
10/07/2013 SCO submitted comments in response to staff’s request.>

11/12/2013 Commission staff issued a Notice of Pending Dismissal of 12-TC-01, and a
Notice of Opportunity for a Local Agency, Subject to the Tax and Spend
Limitations of Articles XI1Il A and B of the California Constitution and
Subject to the Requirements of the Alleged Mandate to Take Over the Test
Claim by a Substitution of Parties.®

11/22/2013 Co-claimants Richvale and Biggs filed an appeal of the executive director’s
decision to dismiss test claim 12-TC-01.%°

11/25/2013 The execggive director issued notice that the appeal would be heard on March
28, 2014.

01/13/2014 Oakdale Irrigation District (Oakdale) requested to be substituted in as a party
to 10-TC-12 and 12-TC-01, and designated Dustin C. Cooper, of Minasian,
Meith, Soares, Sexton & Cooper, LLP, as its representative.®

01/13/2014 Glenn-Colusa Irrigation District (Glenn-Colusa) requested to be substituted in
as a party to 10-TC-12 and 12-TC-01, and designated Andrew M. Hitchings
and Alexis K. Stevens of Somach, Simmons & Dunn as its representative.

01/15/2014 Commission staff issued a Notice of Substitution of Parties and Notice of
Hearing which mooted the appeal.®

07/31/2014 Commission staff issued a draft proposed statement of decision.®*
. Background

These consolidated test claims allege that Water Code Part 2.55 [Sections 10608 through
10608.64] and Part 2.8 [Sections 10800 through 10853] enacted by Statutes 2009-2010, 7th
Extraordinary Session, chapter 4 (SBX7 7) (10-TC-12) impose reimbursable state-mandated
increased costs resulting from activities required of urban water suppliers and agricultural water

%3 Exhibit I, Claimant Response to Commission Request for Comments.

> Exhibit J, SCO Response to Commission Request for Comments.

% Exhibit K, Notice of Pending Dismissal.

%% Exhibit L, Appeal of Executive Director’s Decision.

> Exhibit M, Appeal of Executive Director Decision and Notice of Hearing.

%8 Exhibit N, Request for Substitution of Parties by Oakdale Irrigation District.

% Exhibit O, Request for Substitution of Parties by Glenn-Colusa Irrigation District.

% Exhibit P, Notice of Substitution of Parties and Notice of Hearing. Note that matters are only
tentatively set for hearing until the draft staff analysis is issued which actually sets the matter for
hearing pursuant to section 1187(b) of the Commission’s regulations. Staff inadvertently
omitted the word “tentative” in this notice.

%1 Exhibit Q, Draft Staff Analysis.
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suppliers. The claimants also allege (12-TC-01) that the Agricultural Water Measurement
regulations issued by DWR, codified at California Code of Regulations, title 23, sections 597-
597.4, impose additional reimbursable state-mandated increased costs on agricultural water
suppliers only.

The Water Conservation Act of 2009, pled in test claim 10-TC-12, calls for a 20 percent
reduction in urban per capita water use on or before December 31, 2020, and an interim
reduction of at least 10 percent on or before December 31, 2015.%? In order to achieve these
reductions, the Act requires urban retail water suppliers, both publicly and privately owned, to
develop urban water use targets and interim targets that cumulatively result in the desired 20
percent reduction by December 31, 2020.%% Prior to adopting its urban water use targets, each
supplier is required to conduct at least one public hearing to allow community input regarding
the supplier’s implementation plan to meet the desired reductions, and to consider the economic
impacts of the implementation plan.®* This hearing may be combined with the hearing required
under prior law (Water Code 10631) for adoption of the urban water management plan
(UWMP).%® An urban retail water supplier is also required to include in its UWMP, which is
required to be updated every five years in accordance with pre-existing Water Code section
10621, information describing the baseline per capita water use; interim and final urban water
use targets;®® and a report on the supplier’s progress in meeting urban water use targets.®’

With respect to agricultural water suppliers, the Act requires implementation of specified critical
efficient water management practices, including measurement of the volume of water delivered
to customers and adoption of a volume-based pricing structure; and additional efficient water
management practices that are locally cost effective and technically feasible.®® In addition, the
Act requires agricultural water suppliers (with specified exceptions)® to prepare and adopt, and

%2 Water Code section 10608.16 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
% Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
% Water Code section 10608.26 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

% Exhibit X, Department of Water Resources, Guidebook to Assist Urban Water Suppliers to
Prepare a 2010 Urban Water Management Plan, pp. A-2 and 3-4.

% Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
%7 Water Code section 10608.40 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
% Water Code section 10608.48 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

% See Water Code sections 10608.8(d) (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7))
[agricultural water suppliers that are parties to the Quantification Settlement Agreement, as
defined in Statutes 2002, chapter 617 are exempt from the requirements of Part 2.55 (Water
Code sections 10608-10608.64)]; 10608.48(f); 10828 (Stats. 2009-2010, 7th Ex. Sess., ch. 4
(SBXT7 7)) [agricultural water supplier may meet requirements of AWMPs by submitting its
water conservation plan approved by United States Bureau of Reclamation]; 10827 (Stats. 2009-
2010, 7th EX. Sess., ch. 4 (SBX7 7)) [members of Agricultural Water Management Council and
submit water management plans to council pursuant to the Memorandum of Understanding may
rely on those plans to satisfy AWMP requirements]; 10829 (Stats. 2009-2010, 7th Ex. Sess., ch.
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every five years update, an agricultural water management plan (AWMP),® describing the
service area, water sources and supplies, water uses within the service area, previous water
management activities; and including a report on which efficient water management practices
have been implemented or are planned to be implemented, and information documenting any
determination that a specified efficient water management practice was not locally cost effective
or technically feasible.”

Prior to preparing and adopting or updating an AWMP, the Act requires an agricultural water
supplier to notify the city or county within which the supplier provides water that it will be
preparing or considering changes to the AWMP;? and to make the proposed plan available for
public inspection and hold a noticed public hearing.” An agricultural water supplier is then
required to implement the AWMP in accordance with the schedule set forth in the AWMP;”* and
to submit a copy of the AWMP to DWR and a number of specified local entities, and make the
plan available on the internet, within 30 days of adoption.”

Finally, to aid agricultural water suppliers in complying with their measurement requirements
and developing a volume-based pricing structure as required by section 10608.48, DWR adopted
in 2012 the Agricultural Water Measurement Regulations,”® which are the subject of test claim
12-TC-01. These regulations provide a range of options for agricultural water suppliers to
implement accurate measurement of the volume of water delivered to customers. The
regulations provide for measurement at the delivery point or farm gate of an individual customer,
or at a point upstream of the delivery point where necessary, and provide for specified accuracy
standards for measurement devices employed by the supplier, whether existing or new, as well as
field testing protocols and recordkeeping requirements, to ensure ongoing accuracy of volume
measurements.

To provide some context for how the the test claim statute and implementing regulations fit into
the state’s water conservation planning efforts, a brief discussion of the history of water
conservation law in California follows.

A. Prior California Conservation and Water Supply Planning Requirements
1. Constitutional and Statutory Framework of Water Conservation.

Avrticle X, section 2 of the California Constitution prohibits the waste, unreasonable use,
unreasonable method of use, or unreasonable method of diversion of water. It also declares that

4 (SBX7 7)) [adoption of an urban water management plan or participation in an areawide,
regional, watershed, or basinwide water management plan will satisfy the AWMP requirements].

" Water Code section 10820 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

"t Water Code sections 10608.48; 10820 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
"2 \Water Code section 10821 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

3 Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

" Water Code section 10842 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

> Water Code sections 10843; 10844 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

’® Code of Regulations, title 23, sections 597-597.4 (Register 2012, No. 28).
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the conditions in the state require “that the waste or unreasonable use or unreasonable method of
use of water be prevented, and that the conservation of such waters is to be exercised with a view
to the reasonable and beneficial use thereof in the interest of the people and for the public
welfare.” Moreover, article X, section 2 provides that “[t]he right to water or to the use or flow
of water in or from any natural stream or water course in this State is and shall be limited to such
water as shall be reasonably required for the beneficial use to be served, and such right does not
and shall not extend to the waste or unreasonable use or unreasonable method of use or
unreasonable method of diversion of water.””" Although article X, section 2 provides that it is
self-executing; it also provides that the Legislature may enact statutes to advance its policy.

The Legislature has implemented these constitutional provisions in a number of enactments over
the course of many years, which authorize water conservation programs by water suppliers,
including metered pricing. For example:

e Water Code section 1009 provides that water conservation programs are an
authorized water supply function for all municipal water providers in the state.”®

e Water Code section 1011 furthers the water conservation policies of the state by
providing that a water appropriator does not lose an appropriative water right because
of water conservation programs. "

e Water Code sections 520 -529.7 require water meters and recognize that metered
water rates are an important conservation tool.*°

e Water Code section 375(b) provides that public water suppliers may encourage
conservation through “rate structure design.” The bill amending the Water Code to
add this authority was adopted during the height of a statewide drought. In an
uncodified portion of the bill, the Legislature specifically acknowledged that
conservation is an important part of the state’s water policy and that water
conservation pricing is a best management practice.®

e Water Code sections 370-374 provide additional, alternate authority (in addition to a
water supplier’s general authority to set rates) for public entities to encourage
conservation rate structure design consistent with the proportionality requirements of
Proposition 218.%

7 Adopted June 8, 1976. Derivation, former article 14, section 3, added November 6, 1928 and
amended November 5, 1974 [emphasis added].

'8 Statutes 1976, chapter 709, p. 1725, section 1.

® Added by statutes 1979, chapter 1112, p. 4047, section 2, amended by Statutes, 1982, chapter
876, p. 3223, section 4, Statutes 1996, chapter 408, section 1, and Statutes 1999, chapter 938,
section 2.

8 Added by Statutes 1991, chapter 407 and amended by Statutes 2004, chapter 884, section 3
and Statutes 2005, chapter 22. See especially, Water Code section 521 (b) and (c).)

81 Statutes 1993, chapter 313, section 1.

82 Statutes 2008, chapter 610 (AB 2882). See Exhibit X, Senate Floor Analysis AB 2882;
Assembly Floor Analysis AB 2882.
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e Water Code section 10631(f)(1)(K) establishes water conservation pricing as a
recognized water demand management measure for purposes of UWMPs, and other
conservation measures including metering, leak detection and retrofits for pipes and
plumbing fixtures.®

In addition, the Legislature has long vested water districts with broad authority to manage water
to furnish a sustained, reliable supply. For example:

e Irrigation Districts have the power to take any act necessary to furnish sufficient
water for beneficial uses, and to control water.®* They have general authority to fix
and collect charges for any service of the district.®®

e County Water Districts have similar power to take any act necessary to furnish
sufficient water and express authority to conserve.®

e Municipal Water Districts also have broad power to control water for beneficial uses
and express power to conserve.?’

2. Existing Requirements to Prepare, Adopt, and Update Urban Water Management Plans.

The Urban Water Management Act of 1983 required urban water suppliers to prepare and update
an urban water management plan (UWMP) every five years.* This Act has been amended
numerous times between its original enactment in 1983 and the enactment of the test claim
statute in 2009.%° The law pertaining to UWMPs in effect immediately prior to the enactment of
the test claim statute consisted of sections 10610 through 10657 of the California Water Code,
which detail the information that must be included in UWMPs, as well as who must file them.

8 Water Code section 10631(f)(1)(K) (Stats. 1995, ch. 854 (SB 1011); Stats. 2000, ch. 712 (SB
553); Stats. 2001, ch. 643 (SB 610); Stats. 2001, ch. 644 (AB 901); Stats. 2002, ch. 664 (AB
3034); Stats. 2002, ch. 969 (SB 1384); Stats. 2004, ch. 688 (SB 318); Stats. 2006, ch. 538 (SB
1852)).

8 Water Code section 22075 added by Statutes 1943, chapter 372 and section 22078 added by
Statutes 1953, chapter 719, p. 187, section 1.

8 Water Code section 22280, as amended by statutes 2007, chapter 27, section 19.
8 \Water Code sections 31020 and 31021 added by Statutes 1949, chapter 274, p. 509, section 1.

8" Water Code sections 71610 as amended by Statutes 1995, chapter 28 and 71610.5 as added by
Statutes 1975, chapter 893, p. 1976, section 1.

8 Statutes 1983, chapter 1009 added Part 2.6 to Division 6 of the Water Code, commencing at
section 10610.

8 Enacted, Statutes 1983, chapter 1009; Amended, Statutes 1990, chapter 355 (AB 2661);
Statutes 1991-92, 1st Extraordinary Session, chapter 13 (AB 11); Statutes 1991, chapter 938 (AB
1869) Statutes 1993, chapter 589 (AB 2211); Statutes 1993, chapter 720 (AB 892); Statutes
1994, chapter 366 (AB 2853); Statutes 1995, chapter 28 (AB 1247); Statutes 1995, chapter 854
(SB 1011); Statutes 2000, chapter 712 (SB 553); Statutes 2001, chapter 643 (SB 610); Statutes
2001, chapter 644 (AB 901); Statutes 2002, chapter 664 (AB 3034); Statutes 2002, chapter 969
(SB 1384); Statutes 2004, chapter 688 (SB 318); Statutes 2006, chapter 538 (SB 1852); Statutes
2009, chapter 534 (AB 1465).
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According to the Act, as amended prior to the test claim statute, “[t]he conservation and efficient
use of urban water supplies are of statewide concern; however, the planning for that use and the
implementation of those plans can best be accomplished at the local level.”®® The Legislature
declared as state policy that:

(a) The management of urban water demands and efficient use of water shall be
actively pursued to protect both the people of the state and their water resources.

(b) The management of urban water demands and efficient use of urban water
supplies shall be a guiding criterion in public decisions.

(c) Urban water suppliers shall be required to develop water management plans to
actively pursue the efficient use of available supplies.®*

The Act specified that each urban water supplier that provides water for municipal purposes
either directly or indirectly to more than 3,000 customers or supplies more that 3,000 acre feet of
water annually shall prepare, update, and adopt its urban water management plan at least once
every five years on or before December 31, in years ending in five and zero.

a. Contents of Plans

The required contents of an UWMP are provided in sections 10631 through 10635. These
statutes are prior law and have not been pled in this test claim. As last amended by Statutes
2009, chapter 534 (AB 1465), section 10631 requires that an adopted UWMP contain
information describing the service area of the supplier, reliability of supply, water uses over five
year increments, water demand management measures currently being implemented or being
considered or scheduled for implementation, and opportunities for development of desalinated
water.” Section 10631 further provides that urban water suppliers that are members of the
California Urban Water Conservation Council and submit annual reports in accordance with the
“Memorandum of Understanding Regarding Urban Water Conservation in California,” may
submit those annual reports to satisfy the requirements of section 10631(f) and (g), pertaining to
current, proposed, and future demand management measures.**

Section 10632 requires that an UWMP provide an urban water shortage contingency analysis,
which includes actions to be taken in response to a supply shortage; an estimate of minimum
supply available during the next three years; actions to be taken in the event of a “catastrophic
interruption of water supplies,” such as a natural disaster; additional prohibitions employed
during water shortages; penalties or charges for excessive use; an analysis of impacts on
revenues and expenditures; a draft water shortage contingency resolution or ordinance; and a
mechanism for determining actual reductions in water use.”

% \Water Code section 10610.2 (Stats. 2002, ch. 664 (AB 3034)).
%1 Water Code section 10610.4 (Stats. 1983, ch. 1009; Stats. 1995, ch. 854 (SB 1011)).

%2 \Water Code sections 10617 (Stats. 1996, ch. 1023(SB 1497)); 10621(a) (Stats. 2007, ch. 64
(AB 1376)).

% Water Code section 10631 (Statutes 2009, chapter 534 (AB 1465)).
% Water Code section 10631(i) (Statutes 2009, chapter 534 (AB 1465)).

% \Water Code section 10632 (Stats. 1995, ch. 854 (SB 1011)).
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Section 10633, as amended by Statutes 2002, chapter 261, specifies that the plan shall provide, to
the extent available, information on recycled water and its potential for use as a water source in
the service area of the urban water supplier. The preparation of the plan shall be coordinated
with local water, wastewater, groundwater, and planning agencies that operate within the
supplier's service area, and shall include: a description of wastewater collection and treatment
systems; a description of the quantity of treated wastewater that meets recycled water standards;
a description of recycled water currently used in the supplier’s service area; a description and
quantification of the potential uses of recycled water; projected use of recycled water over five
year increments for the next 20 years; a description of actions that may be taken to encourage the
use of recycled water; and a plan for optimizing the use of recycled water in the supplier’s
service area.*

As added by Statutes 2001, chapter 644 and continuously in law up to the adoption of the test
claim statute, section 10634 requires the UWMP to include information, to the extent practicable,
relating to the quality of existing sources of water available to the supplier over the same five-
year increments as described in Section 10631(a); and to describe the manner in which water
quality affects water management strategies and supply reliability."’

And finally, section 10635, added by Statutes 1995, chapter 330, requires an urban water
supplier to include in its UWMP an assessment of the reliability of its water service to customers
during normal and dry years, projected over the next 20 years, in five year increments.*

b. Adoption and Implementation of Plans

Sections 10640 through 10645, as added by Statutes 1983, chapter 1009 and Statutes 1990,
chapter 355, provide the requirements for adoption and implementation of UWMPSs, including
public notice and recordkeeping requirements associated with the adoption of each update of the
UWMP.,

Section 10640 provides that every urban water supplier required to prepare an UWMP pursuant
to this part shall prepare its UWMP pursuant to Article 2 (commencing with Section 10630), and
shall “periodically review the plan ... and any amendments or changes required as a result of that
review shall be adopted pursuant to this article.”® Section 10641 provides that an urban water
supplier required to prepare an UWMP may consult with, and obtain comments from, any public
agency or state agency or any person who has special expertise with respect to water demand
management methods and techniques.*®

Section 10642 provides that each urban water supplier shall encourage the active involvement of
diverse social, cultural, and economic elements of the population within the service area prior to
and during the preparation of its UWMP. Prior to adopting an UWMP, the urban water supplier
shall make the plan available for public inspection and shall hold a public hearing thereon. Prior
to the hearing, notice of the time and place of hearing shall be published within the jurisdiction

% \Water Code section 10633 (Stats. 2002, ch. 261 (SB 1518)).

" Water Code section 10634 (Stats. 2001, ch. 644 (AB 901)).

% \Water Code section 10635 (Stats. 1995, ch. 330 (AB 1845)).

% Water Code section 10640 (Stats. 1983, ch. 1009).

100 \water Code section 10640 (Stats. 1983, ch. 1009; Stats. 1995, ch. 854 (SB 1011)).
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of the publicly owned water supplier pursuant to section 6066 of the Government Code. A
privately owned water supplier is required to provide a similar degree of notice, and the plan
shall be adopted after the hearing either “as prepared or as modified...”*"*

Section 10643 provides that an UWMP shall be implemented “in accordance with the schedule
set forth in [the] plan.”%? As amended by Statutes 2007, chapter 628, section 10644 requires an
urban water supplier to submit to DWR, the State Library, and any city or county within which
the supplier provides water supplies, a copy of its plan and copies of any changes or amendments
to the plans no later than 30 days after adoption. Section 10644 also requires DWR to prepare
and submit to the Legislature, on or before December 31, in the years ending in six and one, a
report summarizing the status of the UWMPs adopted pursuant to this part. The report is required
to identify the outstanding elements of the individual UWMPs. DWR is also required to provide
a copy of the report to each urban water supplier that has submitted its UWMP to DWR.'® And
lastly, in accordance with section 10645, not later than 30 days after filing a copy of its UWMP
with DWR, the urban water supplier and DWR shall make the plan available for public review
during normal business hours.*®

c. Miscellaneous Provisions Pertaining to the UWMP Requirement

While sections 10631 through 10635 provide for the lengthy and technical content requirements

of UWMPs, and sections 10640 through 10645 provide the requirements of a valid adoption of a
UWMP, several remaining provisions of the Urban Water Management Planning Act provide for
the satisfaction of the UWMP requirements by other means, and provide for the easing of certain
other regulatory requirements and the recovery of costs.

e Section 10631, as amended by Statutes 2009, chapter 534 (AB 1465), provides
that urban water suppliers that are members of the California Urban Water
Conservation Council shall be deemed in compliance with the demand
management provisions of the UWMP “by complying with all the provisions of
the “Memorandum of Understanding Regarding Urban Water Conservation in
California’...and by submitting the annual reports required by Section 6.2 of that
memorandum.”*® These suppliers, then, are not separately required to comply
with sections 10631(f) and (g), which require a description and evaluation of the
supplier’s “demand management measures” that are currently or could be
implemented. %

101 \\ater Code section 10642 (Stats. 1983, ch. 1009; Stats. 1995, ch. 854 (SB 1011); Stats. 2000,
ch. 297 (AB 2552)).

102 \\/ater Code section 10643 (Stats. 1983, ch. 1009).

103 \Water Code section 10644 (Stats. 1983, ch. 1009; Stats. 1990, ch. 355 (AB 2661); Stats.
1992, ch. 711 (AB 2874); Stats. 1995; ch. 854 (SB 1011); Stats. 2000, ch. 297 (AB 2552); Stats.
2004, ch. 497 (AB 105); Stats. 2007, ch. 628 (AB 1420)).

104 Water Code section 10645 (Stats. 1990, ch. 355 (AB 2661)).
105 \Water Code section 10631 (as amended, Stats. 2009, ch. 534 (AB 1465)).
196 \A7ater Code section 10631(f-g) (as amended, Stats. 2009, ch. 534 (AB 1465)).
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e Section 10652 streamlines the adoption of UWMPs by exempting plans from the
California Environmental Quality Act (CEQA). However, section 10652 does not
exempt any project (that might be contained in the plan) that would significantly
affect water supplies for fish and wildlife.'%’

e Section 10653provides that the adoption of a plan shall satisfy any requirements
of state law, regulation, or order, including those of the State Water Resources
Control Board and the Public Utilities Commission, for the preparation of water
management plans or conservation plans; provided, that if the State Water
Resources Control Board or the Public Utilities Commission requires additional
information concerning water conservation to implement its existing authority,
nothing in this part shall be deemed to limit the board or the commission in
obtaining that information. In addition, section 10653 provides that “[t]he
requirements of this part shall be satisfied by any urban water demand
management plan prepared to meet federal laws or regulations after the effective
date of this part, and which substantially meets the requirements of this part, or by
any existing urban water management plan which includes the contents of a plan
required under this part.”'®® The plain language of section 10653 therefore
exempts an urban retail water supplier that is already required to prepare a water
demand management plan from any requirements of an UWMP added by the test
claim statutes.

e Section 10654 provides expressly that an urban water supplier “may recover in its
rates the costs incurred in preparing its plan and implementing the reasonable
water conservation measures included in the plan.” Any best water management
practice that is included in the plan that is identified in the “Memorandum of
Understanding Regarding Urban Water Conservation in California” (discussed
below) is deemed to be reasonable for the purposes of this section.'® Therefore,
suppliers are expressly authorized to recover the costs of implementing
“reasonable water conservation measures” or any “best water management
practice...identified in [the MOU for Urban Water Conservation].”

3. Prior Requirements to Prepare, Adopt, and Update Agricultural Water Management
Plans, Which Became Inoperative by their own Terms in 1993.

The Agricultural Water Management Planning Act was enacted in 1986 and became inoperative,
by its own terms, in 1993."° The 1986 Act stated in its legislative findings and declarations that
“[t]he Constitution requires that water in the state be used in a reasonable and beneficial way...”
and that “[t]he conservation of agricultural water supplies are of great concern.” The findings

197 Water Code section 10652 (Stats. 1983, ch. 1009; Stats. 1991-1992, 1st Ex. Sess., ch. 13 (AB
11): Stats. 1995, ch. 854 (SB 1011)).

108 \\ater Code section 10653 (Stats. 1983, ch. 1009; Stats. 1995, ch. 854 (SB 1011)) [emphasis
added].

109 \Water Code section 10654 (Stats. 1983, ch. 1009; Stats. 1994, ch. 609 (SB 1017)).

119 statutes 1986, chapter 954 (AB1658). See Former Water Code section 10855 (Stats. 1986,
ch. 954 (AB 1658)).
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and declarations further stated that “[a]gricultural water suppliers that receive water from the
federal Central Valley Water Project are required by federal law to develop and implement water
conservation plans,” as are “[a]gricultural water suppliers applying for a permit to appropriate
water from the State Water Resources Control Board...” Therefore, the act stated that “it is the
policy of the state as follows:”

(@) The conservation of water shall be pursued actively to protect both the people
of the state and their water resources.

(b) The conservation of agricultural water supplies shall be an important criterion
in public decisions on water.

(c) Agricultural water suppliers, who determine that a significant opportunity
exists to conserve water or reduce the quantity of highly saline or toxic
drainage water, shall be required to develop water management plans to
achieve conservation of water.'**

Specifically, the 1986 Act provided that every agricultural water supplier serving water directly
to customers “shall prepare an informational report based on information from the last three
irrigation seasons on its water management and conservation practices...” That report “shall
include a determination of whether the supplier has a significant opportunity to conserve water or
reduce the quantity of highly saline or toxic drainage water through improved irrigation water
management...” If a “significant opportunity exists” to conserve water or improve the quality of
drainage water, the supplier “shall prepare and adopt an agricultural water management plan...”
(AWMP)."? The Act provided, however, that an agricultural water supplier “may satisfy the
requirements of this part by participation in areawide, regional, watershed, or basinwide
agricultural water management planning where those plans will reduce preparation costs and
contribute to the achievement of conservation and efficient water use and where those plans
satisfy the requirements of this part.” The requirements of an AWMP or an informational report,
where required, included quantity and sources of water delivered to and by the supplier; other
sources of water used within the service area, including groundwater; a general description of the
delivery system and service area; total irrigated acreage within the service area; acreage of trees
and vines within the service area; an identification of current water conservation practices being
used, plans for implementation of water conservation practices, and conservation educational
practices being used; and a determination of whether the supplier has a significant opportunity to
save water by means of reduced evapotranspiration, evaporation, or reduction of flows to
unusable water bodies, or to reduce the quantity of highly saline or toxic drainage water.** In
addition, an AWMP “shall address all of the following:” quantity and source of surface and
groundwater delivered to and by the supplier; a description of the water delivery system, the
beneficial uses of the water supplied, conjunctive use programs, incidental and planned
groundwater recharge, and the amounts of delivered water that are lost to evapotranspiration,
evaporation, or surface flow or percolation; an identification of cost-effective and economically
feasible measures for water conservation; an evaluation of other significant impacts; and a

11 Former Water Code section 10802 (Stats. 1986, ch. 954 (AB 1658)).
12 Eormer Water Code section 10821 (as added, Stats. 1986, ch. 954 (AB 1658)).

113 Former Water Code section 10825 (as added, Stats. 1986, ch. 954 (AB 1658)).
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schedule to implement those water management practices that the supplier determines to be cost-
effective and economically feasible.™*

The Act further provided that an agricultural water supplier required to prepare an AWMP “may
consult with, and obtain comments from, any public agency or state agency or any person who
has special expertise with respect to water conservation and management methods and
techniques.”*™ And, “[p]rior to adopting a plan, the agricultural water supplier shall make the
plan available for public inspection and shall hold a public hearing thereon.” This requirement
applies also to privately owned water suppliers.**® In addition, the Act states that an agricultural
water supplier shall implement its AWMP in accordance with the schedule set forth in the plan,
and “shall file with [DWR] a copy of its plan no later than 30 days after adoption.”**" Finally,
the 1986 Act provided for funds to be appropriated to prepare the informational reports and
agricultural water management plans, as required, and provided that “[t]his part shall remain
operative only until January 1, 1993, except that, if an agricultural water supplier fails to submit
its information report or agricultural water management plan prior to January 1, 1993, this part
shall rtlelrgain operative with respect to that supplier until it has submitted its report or plan, or
both.”

As noted above, the AWMP requirements provided by the Agricultural Water Management
Planning Act became inoperative as of January 1, 1993,** and therefore do not constitute the
law in effect immediately prior to the test claim statute, even though, as shown below, the test
claim statute reenacted substantially similar plan requirements. However, the federal
requirement to submit water conservation plans to the United States Bureau of Reclamation
pursuant to either the federal Central Valley Project Improvement Act (Public Law 102-565) or
the federal Reclamation Reform Act of 1982, remained the law throughout and does constitute
the law in effect immediately prior to the test claim statute.*?

4. The Water Measurement Law, Statutes 1991, chapter 407, applicable to Urban and
Agricultural Water Suppliers.

The Water Measurement Law (Water Code sections 510-535) requires standardized water
management practices and water measurement, and is applicable to Urban and Agricultural
Water Suppliers, as follows:*?*

114 Eormer Water Code section 10826 (as added, Stats. 1986, ch. 954 (AB 1658)).
1% Former Water Code section 10841 (as added, Stats. 1986, ch. 954 (AB 1658)).
118 Eormer Water Code section 10842(as added, Stats. 1986, ch. 954 (AB 1658)).
17 Former Water Code sections 10843 and 10844 (as added, Stats. 1986, ch. 954 (AB 1658)).

118 Eormer Water Code sections 10853; 10854; 10855 (as added, Stats. 1986, ch. 954 (AB
1658)).

119 Former Water Code section 10855 (Stats. 1986, ch. 954 (AB 1658)).
120 See Water Code section 10828 (added, Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
121 The Water Measurement Law was added by Statutes 1991, chapter 407.
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e Every water purveyor that provides potable water to 15 or more service
connections or 25 or more yearlong residents must require meters as a condition
of new water service.'?

e Urban water suppliers, except those that receive water from the federal Central
Valley Project, must install meters on all municipal (i.e., residential and
governmental) and industrial (i.e., commercial) service connections on or before
January 1, 2025 and shall charge each customer that has a service connection for
which a meter has been installed based on the actual volume of deliveries
beginning on or before January 1, 2010 service. A water purveyor, including an
urban water supplier, may recover the cost of the purchase, installation, and
operation of a water meter from rates, fees, or charges.'*

e Urban water suppliers receiving water from the federal Central VValley Project
(CVP) shall install water meters on all residential and non-agricultural
commercial service connections constructed prior to 1992 on or before January 1,
2013 and charge customers for water based on the actual volume of deliveries, as
measured by a water meter, beginning March 1, 2013, or according to the CVP
water contract. Urban water suppliers that receive water from the CVP are also
specifically authorized to “recover the cost of providing services related to the
purchase, installation, and operation and maintenance of water meters from rates,
fees or charges.'*

e Agricultural water providers shall report annually to DWR summarizing
aggregated farm-gate delivery data, on a monthly or bi-monthly basis. However,
the Water Measurement Law does not require implementation of water
measurement programs or practices that are not locally cost effective.'?

The test claim statute, as noted above, requires agricultural water suppliers to measure the
volume of water delivered to customers and to adopt a volume-based pricing structure.

However, the test claim statute also contemplates a water supplier that is both an agricultural and
an urban water supplier, by definition: section 10829 provides that an agricultural water supplier
may satisfy the AWMP requirements by adopting an UWMP pursuant to Part 2.6 of Division 6
of the Water Code; and the definitions of “agricultural” and “urban retail” water suppliers in
section 10608.12 are not, based on their plain language, mutually exclusive. The record on this
test claim is not sufficient to determine how many, if any, agricultural water suppliers are also
urban retail water suppliers,*?® and consequently would be required to install water meters on
new and existing service connections in accordance with Water Code sections 525-527, and to

122 Section 525 as amended by statutes 2005, chapter 22.
123 Section 527 as amended by statutes 2005, chapter 22.
124 Section 526 as amended by Statutes 2004, chapter 884.
125 Section 531.10 as added by Statutes 2007, chapter 675.

126 See Water Code section 10608.12, as added by Statutes 2009-2010, 7th Extraordinary
Session, chapter 4 (SBX7 7) for definitions of “agricultural water supplier” and “urban retail
water supplier.”
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charge customers based on the volume of water delivered. In addition, the record is not
sufficient to determine whether and to what extent some agricultural water suppliers may already
have implemented water measurement programs which were locally cost effective, in accordance
with section 531.10. However, to the extent that an agricultural water supplier is also an urban
water supplier, sections 525-527 may constitute a prior law requirement to accurately measure
water delivered and charge customers based on volume, and the test claim statute may not
impose new requirements or costs on some entities. And, to the extent that water measurements
programs or practices were previously implemented pursuant to section 531.10, some of the
activities required by the test claim statute and regulations may not be newly required, with
respect to certain agricultural suppliers. These caveats and limitations are noted where relevant
in the analysis below.

1. Positions of the Parties
Claimants’ Positions:

The claimants together allege a total of $72,194.48 in mandated costs for fiscal year 2009-2010
(although Paradise maintains a different fiscal year than the remaining three claimants). In
addition, claimants project that program costs for fiscal year 2010-2011, and for 2011-2012, will
be “higher,” but claimants allege that they are unable to reasonably estimate the amount.

South Feather Water and Power Agency and Paradise Irrigation District

South Feather and Paradise allege that they are urban retail water suppliers, as defined in Water
Code section 10608.12. As such, they allege that they are required to establish urban water use
targets “by July 1, 2011 by selecting one of four methods to achieve the mandated water
conservation.” South Feather and Paradise further allege that they are “mandated to adopt
expanded and more detailed urban water management plans in 2010 that include the baseline
daily per capita water use, urban water use target, interim urban water use target, compliance
daily per capita water use, along with the bases for determining estimates, including supporting
data.”**" South Feather and Paradise allege that thereafter, UWMPs are to be updated “in every
year ending in 5 and 0,” and the 2015 plan “must describe the urban retail water supplier’s
progress towards [sic] achieving the 20% reduction by 2020.”*?® Finally, South Feather and
Paradise allege that they are required to conduct at least one noticed public hearing to allow
community input, consider economic impacts, and adopt a method for determining a water use
baseline “from which to measure the 20% reduction.”**

Prior to the Act, South Feather and Paradise allege, there was no requirement to achieve a 20%
per capita reduction in water use by 2020. They allege that they were required to adopt UWMPs
prior to the Act, but not to include ‘the baseline per capita water use, urban water use target,
interim urban water use target, and compliance daily per capita water use, along with bases for
determining those estimates, including supporting data.”**® And they allege that “[f]inally, prior
to the Act, there was no requirement to conduct at least one public hearing to allow for

127 Exhibit A, 10-TC-12, at p. 3.

128 |bid.

129 Exhibit A, 10-TC-12, at p. 4.
130 Exhibit A, 10-TC-12, at pp. 7-8.
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community input regarding conservation, consider economic impacts...or to adopt a method for
determining an urban water use target.”*

Biggs-West Gridley Water District and Richvale Irrigation District

Richvale and Biggs allege that they are required to “measure the volume of water delivered to
their customers using best professional practices to achieve a minimum level of measurement
accuracy at the farm-gate,” in accordance with regulations that the Act provided would be
adopted by DWR.*¥ They further allege that they are required to adopt a pricing structure for
water customers based on the quantity of water delivered, and that “[b]ecause Richvale and
Biggs are local public agencies, the change in pricing structure would have to be authorized and
approved by its [sic] customers through the Proposition 218 process.”**®

In addition, Richvale and Biggs allege that “[i]f ‘locally cost effective’ and technically feasible,
agricultural water suppliers are required to implement fourteen additional efficient management
practices,” as specified. They additionally allege that on or before December 31, 2012, they are
required to prepare AWMPSs that include a report on the implementation and planned
implementation of efficient water management practices, and documentation supporting any
determination made that certain conservation measures were held to be not locally cost effective
or technically feasible.*** Finally, Richvale and Biggs allege that prior to adoption of an
AWMP, they are required to notice and hold a public hearing; and that after adoption the plan
must be distributed to “various entities” and posted on the internet for public review.'*®

Prior to the Act, Richvale and Biggs assert, agricultural water suppliers “were not required to
have a pricing structure based, at least in part, on the quantity of water delivered.” In addition,
prior to the Act, “there was no requirement to implement up to 14 additional conservation
measures if locally cost effective and technically feasible.” And, Richvale and Biggs allege that
prior to the Act the number of agricultural water suppliers subject to the requirement to develop
an AWMP was significantly fewer, and now the “contents of the plans” are “more encompassing
than plans required under the former law.”**® Richvale and Biggs allege that “[f]inally, prior to
the Act, there was no requirement to conduct at least one public hearing prior to adopting the
plan, make copies of it available for public inspection, or to publish the time and place of the
hearing once per week for two successive weeks in a newspaper of general circulation.”**’

As discussed below, in the early stages of Commission staff’s review and analysis of these
consolidated test claims, it became apparent that Richvale and Biggs, the two claimants
representing agricultural water suppliers, are not subject to the revenue limits of article XIII B,
and do not collect or expend “proceeds of taxes,” within the meaning of articles X111 A and XIII

131 Exhibit A, 10-TC-12, at p. 8.

132 Exhibit A, 10-TC-12, at p. 4.

133 |bid.

13% Exhibit A, 10-TC-12, at pp. 4-6.
135 Exhibit A, 10-TC-12, at p. 6.

136 Exhibit A, 10-TC-12, at p. 8.

137 Exhibit A, 10-TC-12, at p. 9.
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B.**® After additional briefing and further review, it was concluded that Richvale and Biggs are
indeed not eligible for reimbursement under article X1l B, section 6. The executive director
therefore issued a notice of pending dismissal, and offered an opportunity for another eligible
local claimant, subject to the tax and spend limitations of articles XIIl A and XIII B, to take over
the test claim.**® Richvale and Biggs filed an appeal of that decision, and maintain that they are
eligible local government claimants pursuant to Government Code section 17518, and that the
fees or assessments that the districts would be required to establish or increase to comply with
the requirements of the test claim statute and regulations would be characterized as taxes under
article X111 B, section 8, because such fees or assessments would exceed the reasonable costs of
providing water services.**

Glenn-Colusa Irrigation District and Oakdale Irrigation District

Glenn-Colusa Irrigation District (Glenn-Colusa) and Oakdale Irrigation District (Oakdale)
requested to be substituted in as parties to these consolidated test claims, in place of Richvale
and Biggs.*! Both Glenn-Colusa and Oakdale submitted declarations asserting that they receive
an annual share of property tax revenue, and therefore are subject to articles XII1 A and XIII B of
the California Constitution. Both additionally allege that they incur at least $1000 in increased
costs as a result of the test claim statute and regulations, and that they are subject to the
requirements of the test claim statutes and regulations as described in the test claim narrative.*?

Department of Finance Position

The Department of Finance (Finance) maintains that “the Act and Regulations do not impose a
reimbursable mandate on local agencies within the meaning of Article X111 B, section 6.”'*3
Finance asserts that each of the claimants is a special district authorized to charge a fee for
delivery of water to its users, and therefore has the ability to cover the costs of any new required
activities.'** Finance further asserts that the conservation efforts required by the test claim
statute and regulations will result in surplus water accruing to the claimant districts, which are
authorized to sell water. Finance concludes that “each district will likely have the opportunity to
cover all or a portion of costs related to implementation of the Act or Regulations with revenue
from surplus water sales.”**> Moreover, Finance argues that “special districts are only entitled to
reimbursement if they are subject to the tax and spend limitations under articles XII1 A and XI1I
B...and only when the mandated costs in question can be recovered solely from the proceeds of
taxes.”'*® Finance argues that the claimants “should be directed to provide information that will

138 Exhibit F, Commission Request for Additional Information, at p. 1.
139 Exhibit K, Notice of Pending Dismissal.
149 Exhibit L, Appeal of Executive Director’s Decision.

141 Exhibit N, Request for Substitution of Parties by Oakdale Irrigation District; Exhibit O,
Request for Substitution of Parties by Glenn-Colusa Irrigation District.

2 Ibid.

143 Exhibit C, Finance Comments, at p. 1.
144 Exhibit C, Finance Comments, at p. 1.
145 Exhibit C, Finance Comments, at p. 2.
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enable the Commission on State Mandates to determine if they are subject to tax and spending
limitations.”**’

State Controller’s Office Position

In response to Commission staff’s request for additional information regarding the uncertain
eligibility of the test claimants, the SCO submitted written comments confirming that the “Butte
County Auditor-Controller has confirmed for fiscal years 2010-2011, 2011-2012, and 2012-
2013,” that South Feather and Paradise both received proceeds of taxes, but Richvale and Biggs
did not.**® However, the SCO also noted that none of the four claimants reported an
appropriations limit for fiscal years 2010-2011, 2011-2012, and 2012-2013. The SCO stated that
“Government Code section 7910 requires each local government entity to annually establish its
appropriations limit by resolution of its governing board,” and that “Government Code section
12463 requires the annual appropriations limit to be reported in the financial transactions report
submitted to the SCO.” However, the SCO noted that it “has the responsibility to review each
report for reasonableness, yet we are not required to audit any of the data reported.” The SCO
concluded, therefore, that “we are unable to determine which special district is subject to report
an annual appropriations limit.”

Department of Water Resources Position

DWR argues in comments on the consolidated test claims, first, that the Water Conservation Act
of 2009 applies to public and private entities alike, and is therefore not a “program” within the
meaning of article XIII B, section 6. In addition, DWR argues that the Act is not a “new
program,” because it is “a refinement of urban and agricultural water conservation requirements
that have been part of the law for years.” DWR further asserts that even if the Act “were an
unfunded state mandate, it would not be reimbursable since the water suppliers have sufficient
non-tax sources to offset any implementation costs.” And, DWR asserts that the test claim
regulations on agricultural water measurement do not impose any requirements on water
suppliers because “they are free to choose alternative measurement methods.” And finally,
DWR argues that the Act does not impose any new programs or higher levels of service “because
what is required is compliance with general and evolving water conservation standards based on
the foundational reasonable and beneficial water use principle dating from before the 1928

amendment — Article X, section 2 — to California’s Constitution revising water use standards.”**

IV.  Discussion
Article XII1I B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates:

148 Exhibit C, Finance Comments, at p. 2 [emphasis in original].
147 Exhibit C, Finance Comments, at p. 2.

148 Exhibit J, SCO Comments, at pp. 1-2.

149 Exhibit D, DWR Comments, at p. 2.
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(1) Legislative mandates requested by the local agency affected.

(2) Legislation defining a new crime or changing an existing definition of a
crime.

(3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

The purpose of article XI1I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and X111 B impose.”™® Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”**

Reimbursement under article X111 B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or school
districts to perform an activity. >

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

b. Imposes unique requirements on local agencies or school districts and does
not apply generally to all residents and entities in the state.**

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.**

4. The mandated activity results in the local agency or school district incurring increased
costs, within the meaning of section 17514. Increased costs, however, are not
reimbursable if an exception identified in Government Code section 17556 applies to
the activity.'*®

The determination whether a statute or executive order imposes a reimbursable state-mandated
program is a question of law.*®® The Commission is vested with exclusive authority to

130 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

131 County of Los Angeles v. State of California (County of Los Angeles 1) (1987) 43 Cal.3d 486,
56.

132 5an Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, 874.

133 1d. at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46, 56.)

154 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

135 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal.App.4th 1265, 1284,
Government Code sections 17514 and 17556.

1% County of San Diego, supra, 15 Cal.4th 68, 109.
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adjudicate disputes over the existence of state-mandated programs within the meaning of article
X111 B, section 6.°" In making its decisions, the Commission must strictly construe article X111
B, section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”**

A. South Feather Water and Power Agency, Paradise Irrigation District, Oakdale
Irrigation District, and Glenn-Colusa Irrigation District are Subject to the Revenue
Limitations of Article X111 B, and are Therefore Eligible for Reimbursement Pursuant
to Article X111 B, Section 6.

1. In order to be eligible for reimbursement a local agency must be subject to the taxing
and spending limitations of articles X111 A and XlII B.

An interpretation of article X111 B, section 6 requires an understanding of articles XI1I A and
X1 B. “Articles X1 A and XIIl B work in tandem, together restricting California
governments’ power both to levy and to spend taxes for public purposes.”**®

In 1978, the voters adopted Proposition 13, which added article X111 A to the California
Constitution. Article XIII A drastically reduced property tax revenue previously enjoyed by
local governments by providing that “the maximum amount of any ad valorem tax on real
property shall not exceed one percent (1%) of the full cash value of such property,” and that the
one percent (1%) tax was to be collected by counties and “apportioned according to law to the
districts within the counties...”*® In addition to limiting the property tax, section 4 also restricts
a local 1%?vernment’s ability to impose special taxes by requiring a two-thirds approval by
voters.

Article X111 B was adopted by the voters as Proposition 4, less than 18 months after the addition
of article XI1II A to the state Constitution, and was billed as “the next logical step to Proposition
13.71%2 While article X111 A is aimed at controlling ad valorem property taxes and the imposition
of new special taxes, “the thrust of article XIII B is toward placing certain limitations on the
growth of appropriations at both the state and local government level; in particular, Article XI1I
B places limits on the authorization to expend the ‘proceeds of taxes.””*®*

Article X111 B established an “appropriations limit,” or spending limit for each “entity of local
government” beginning in fiscal year 1980-1981."** Specifically, the appropriations limit
provides as follows:

37 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.

138 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280 [citing City of San Jose, supral.
159 County of Fresno v. State of California (1991) 53 Cal.3d 482, 486 (County of Fresno).
180 california Constitution, article X111 A, section 1 (effective June 7, 1978).

161 California Constitution, article X111 A, section 4 (effective June 7, 1978).

182 County of Placer v. Corin (1980) 113 Cal.App.3d 443, 446 (County of Placer).

1% Ipid.

164 California Constitution, article X111 B, section 8(h) (added, Nov. 7, 1979).
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The total annual appropriations subject to limitation of the State and of each local
government shall not exceed the appropriations limit of the entity of government
for the prior year adjusted for the change in the cost of living and the change in
population, except as otherwise provided in this article.®

No “appropriations subject to limitation” may be made in excess of the appropriations limit, and
revenues received in excess of authorized appropriations must be returned to the taxpayers
within the following two fiscal years.*®® Article X111 B does not limit the ability to expend
government funds collected from all sources; the appropriations limit is based on “appropriations
subject to limitation,” which means, pursuant to article XIII B, section 8, “any authorization to
expend during a fiscal year the proceeds of taxes levied by or for that entity.”**” Appropriations
subject to limitation do not include “local agency loan funds or indebtedness funds,”*®
“investment (or authorizations to invest) funds...of an entity of local government in accounts at
banks...or in liquid securities,”** “[a]ppropriations for debt service,” “[a]ppropriations required
to comply with mandates of the courts or the federal government,” and “[a]ppropriations of any
special district which existed on January 1, 1978 and which did not as of the 1977-78 fiscal year
levy an ad valorem tax on property in excess of 12 [and one half] cents per $100 of assessed
value; or the appropriations of any special district then existing or thereafter created by a vote of
the people, which is totally funded by other than the proceeds of taxes.”*"

Proposition 4 also added Article XI1I B, section 6, to require the state to reimburse local
governments for any additional expenditures that might be mandated by the state, and which
would rely solely on revenues subject to the appropriations limit. The California Supreme Court,
in County of Fresno v. State of California,"* explained:

Section 6 was included in article X111 B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments. (See
County of Los Angeles I, supra, 43 Cal.3d at p. 61.) The provision was intended
to preclude the state from shifting financial responsibility for carrying out
governmental functions onto local entities that were ill equipped to handle the
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830,
836, fn. 6.) Specifically, it was designed to protect the tax revenues of local
governments from state mandates that would require expenditure of such

185 California Constitution, article X111 B, section 1 (added, Nov. 7, 1979; amended by
Proposition 111, June 5, 1990).

186 California Constitution, article X111 B, section 2 (added, Nov. 7, 1979).

167 California Constitution, article X111 B, section 8 (added, Nov. 7, 1979; amended by
Proposition 111, June 5, 1990).

168 California Constitution, article X111 B, section 8(i) (added, Nov. 7, 1979; amended by
Proposition 111, June 5, 1990).

189 | pid.

170 California Constitution, article X111 B, section 9 (added, Nov. 7, 1979; amended by
Proposition 111, June 5, 1990).

1 County of Fresno, supra, (1991) 53 Cal.3d 482.

32
Water Conservation, 10-TC-12 and 12-TC-01
Draft Proposed Decision



revenues. Thus, although its language broadly declares that the “state shall
provide a subvention of funds to reimburse ... local government for the costs [of a
state-mandated new] program or higher level of service,” read in its textual and
historical context section 6 of article XIIl B requires subvention only when the
costs in question can be recovered solely from tax revenues.*"

Not every local agency is subject to the restrictions of article XI1I B, and therefore not every
local agency is entitled to reimbursement. Redevelopment agencies, for example, have been
identified by the courts as being exempt from the restrictions of article X111 B. In Bell
Community Redevelopment Agency v. Woolsey, the Second District Court of Appeal concluded
that a redevelopment agency’s power to issue bonds, and to repay those bonds with its tax
increment, was not subject to the spending limit of article X111 B. The court reasoned that to
construe tax increment payments as appropriations subject to limitation “would be directly
contrary to the mandate of section 7,” which provides that “[n]othing in this Article shall be
construed to impair the ability of the state or of any local government to meet its obligations with
respect to existing or future bonded indebtedness.”*” In addition, the court found that article
XV, section 16, addressing the funding of redevelopment agencies, was inconsistent with the
limitations of article XI1I B:

Article XVI, section 16, provides that tax increment revenues “may be
irrevocably pledged” to the payment of tax allocation bonds. If bonds must
annually compete for payment within an annual appropriations limit, and their
payment depend upon complying with the such limit [sic], it is clear that tax
allocation proceeds cannot be irrevocably pledged to the payment of the bonds.
Annual bond payments would be contingent upon factors extraneous to the
pledge. That is, bond payments would be revocable every year of their life to the
extent that they conflicted with an annual appropriation limit. The untoward
effect would be that bonds would become unsaleable because a purchaser could
not depend upon the agency having a sure source of payment for such bonds.*"

The court therefore concluded that redevelopment agencies could not reasonably be subject to
article X111 B, and therefore upheld Health and Safety Code section 33678, and ordered that the
writ issue to compel Woolsey to publish the notice.

Accordingly, in Redevelopment Agency of San Marcos v. Commission on State Mandates, '’ the
court held that redevelopment agencies were not eligible to claim reimbursement, because Health
and Safety Code section 33678 exempted tax increment financing, their primary source of
revenue, from the limitations of article X111 B.

Because of the nature of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,

172 1d, at p. 487. Emphasis in original.

173 (Cal. Ct. App. 2d Dist. 1985) 169 Cal.App.3d 24, at p. 31 [quoting article XIII B, section 7].
174 1d, at p. 31.

175 (Cal. Ct. App. 4th Dist. 1997) 55 Cal.App.4th 976.
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through tax increment financing, “general revenues for the local entity.” The
purpose for which state subvention of funds was created, to protect local agencies
from having the state transfer its cost of government from itself to the local level,
is therefore not brought into play when redevelopment agencies are required to
allocate their tax increment financing in a particular manner...

For all these reasons, we conclude the same policies which support exempting tax
increment revenues from article X111 B appropriations limit also support denying
reimbursement under section 6... [The] costs of depositing tax increment
revenues in the Housing Fund are attributable not directly to tax revenues, but to
the benefit received by the Agency from the tax increment financing scheme,
which is one step removed from other local agencies’ collection of tax
revenues.’

In 2000, the Third District Court of Appeal, in City of EI Monte v. Commission on State
Mandates, affirmed the reasoning of the San Marcos decision, holding that a redevelopment
agency cannot accept the benefits of an exemption from article X111 B’s spending limit while
asserting an entitlement to reimbursement under article X111 B, section 6.’

Therefore, pursuant to the plain language of article XI1I B, section 9 and the decisions in County
of Fresno, supra, Redevelopment Agency of San Marcos, supra, and City of EI Monte, supra, a
local agency that does not collect and expend “proceeds of taxes” is not subject to the tax and
spend limitations of articles X111 A and B, and therefore is not entitled to claim reimbursement
pursuant to article XI1I B, section 6.

2. Biggs-West Gridley Water District and Richvale Irrigation District are not subject to
the taxing and spending limitations of articles XIII A and XI1I B, and are therefore
not eligible for reimbursement under article XIII B, section 6 of the California
Constitution. However, Oakdale Irrigation District and Glenn-Colusa Irrigation
District are subject to the taxing and spending limitations, have been substituted in as
claimants for both of the consolidated test claims, and are eligible for reimbursement
under article XI1I B, section 6 of the California Constitution.

10-TC-12 was originally filed by four co-claimants: South Feather, Paradise, Biggs, and
Richvale.!™ 12-TC-01 was filed by Richvale and Biggs only,'"® and the two test claims were
consolidated for analysis and hearing and renamed “Water Conservation.” Based on the analysis
herein, Richvale and Biggs are ineligible to claim reimbursement under article X111 B, section 6,
and 12-TC-01 would have to be dismissed for want of an eligible claimant.*®® However,
Oakdale and Glenn-Colusa have requested to be substituted into both test claims in the place of

176 Redevelopment Agency of San Marcos, supra, 55 Cal.App.4th at p. 986-987 [internal citations
omitted].

177 (2000) 83 Cal.App.4th 266, 281-282 (El Monte).
178 Exhibit A, Test Claim 10-TC-12.

179 Exhibit B, Test Claim 12-TC-01.

180 See Exhibit K, Notice of Pending Dismissal.
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the ineligible claimants.'®" The analysis below will therefore address the eligibility of each of
the six co-claimants, and will show that South Feather, Paradise, Oakdale, and Glenn-Colusa are
all eligible to claim reimbursement under article XI1I B, section 6, and therefore the Commission
maintains jurisdiction of both of the consolidated test claims.

In comments on the test claim, Finance argued that Redevelopment Agency of San Marcos,
supra,'®? and County of Fresno, supra,*® stand for the proposition that special districts are only
entitled to reimbursement under section 6 if they are subject to the tax and spend limitations of
articles XI11 A and XI1I B. Therefore, Finance recommended that each of the claimants “should
be directed to provide information that will enable the Commission...to determine if they are
subject to tax and spending limitations.”*®* In response, the claimants asserted, without analysis
or factual support, that “Claimants, as ‘local governments’ are subject to the limitation on total
appropriations set forth in Article X111 B of the California Constitution.”*®

A request for additional information regarding the claimants’ eligibility for reimbursement was
thereafter issued. The request for additional information indicated that “[b]ased on a review of
the test claim filings and other public records...Richvale Irrigation District receives no revenue
from taxes and is not subject to the appropriations limit of article X111 B, section 6.”*% In
addition, the request for additional information pointed out that the SCO “compiles and issues an
annual report on special districts that, among other purposes, identifies those special districts that
collect tax revenue and are subject to the spending limitations of article XI1I B,” and the
information reported by the four claimants in the SCO’s annual report was inconsistent with their
eligibility to claim reimbursement under article X111 B, section 6.**” The information in the
Special Districts Annual Report is required to be reported accurately under the Government
Code,*® and the report for fiscal year 2010-2011 indicated that none of the four special districts
have reported a revenue limit, in accordance with article X111 B.*¥® Both South Feather and
Paradise, for example, indicated in “Table 8” of the 2010-2011 report that they received a certain
amount of revenue from taxes; but neither indicated an appropriations limit in Table 1 of the

181 Exhibit N, Request for Substitution of Parties by Oakdale Irrigation District; Exhibit O,
Request for Substitution of Parties by Glenn-Colusa Irrigation District.

182 55 Cal.App.4th 976, at p. 987.

183 53 Cal.3d 482, at pp. 486-487.

184 Exhibit C, Finance Comments, at p. 2.

185 Exhibit E, Claimant Rebuttal Comments, at p. 26.

186 Exhibit F, Request for Additional Information, at p. 1.

187 Exhibit F, Request for Additional Information, at p. 4.

188 Government Code section 12463.

189 See Exhibit F, Request for Additional Information, at pp. 4-5.
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same report.**® The request for additional information asked for written comments and
additional briefing to clarify this inconsistency.'**

a. Biggs-West Gridley Water District and Richvale Irrigation District are not
eligible to claim reimbursement under article X111 B, section 6.

In their response to the request for additional information, the Districts stated that “Richvale and
Biggs do not receive property tax revenue.”*** With respect to Richvale, that statement is
consistent with the original test claim filing, in which Richvale stated that it “does not receive an
annual share of property tax revenue.”*** However, Biggs had earlier stated in a declaration by
Karen Peters, the District’s Executive Administrator, that “Biggs receives an annual share of
property tax revenue,” and for “Fiscal Year 2011 the amount of property tax revenue is expected
to be approximately $64,000.”'** Biggs has since determined that the Peters declaration was in
error, and a more recent declaration from Eugene Massa, the District’s General Manager, states
that “[t]hat revenue estimate actually reflects Biggs’ assessment, equating to $2 per acre within
Biggs’ boundaries.” Mr. Massa goes on to state that “Biggs does not currently receive any share
of ad valorem property tax revenue.”*%

The Special Districts Annual Report for 2010-2011 is consistent with Richvale’s statement that it
does not receive property tax revenue. Table 8 indicates no property tax receipts, and Table 1
does not indicate an appropriations limit. Biggs did not submit the necessary information to the
SCO, and therefore does not appear in Tables 1 or 8 of the 2010-2011 Special Districts Annual
Report.*® Based on that report, and the admissions of the Districts, a notice of dismissal was
issued on November 12, 2013 for test claim 12-TC-01, for which Richvale and Biggs were the
only named claimants.*®” In response to the Notice of Pending Dismissal, the Districts submitted
an Appeal of Dismissal, in which they argue that Proposition 218 undermines a local agency’s
fee authority, and that the Districts are eligible for reimbursement “for the reasons already
explained in the Districts’ *‘Claimants’ Response to Request for Additional Information 10-TC-
12 and 12-TC-01.""1%

190 see Exhibit X, Special Districts Annual Report 2010-2011, at pp. 210; 233; 271; 410; 415;
423; 424,

191 Exhibit F, Request for Additional Information, at p. 7.

192 Exhibit I, Claimant Response to Request for Additional Information, at p. 1.
198 Exhibit A, South Feather Water and Power Test Claim, at p. 22.

19% Exhibit A, 10-TC-12, at p. 30.

195 Exhibit I, Claimant Response to Request for Additional Information, at p. 393 [emphasis
added].

19 Exhibit X, Special Districts Annual Report 2010-2011, at pp. 210; 415; 1077.

197 Exhibit K, Notice of Pending Dismissal of Test Claim and Notice of Opportunity for a Local
Agency, Subject to the Tax and Spend Limitation of Article X111 A and XIII B of the California
Constitution and Subject to the Requirements of the Alleged Mandate to Take Over the Test
Claim by a Substitution of Parties.

198 Exhibit L, Appeal of Dismissal, at p. 6.

36
Water Conservation, 10-TC-12 and 12-TC-01
Draft Proposed Decision



Even though Richvale and Biggs acknowledge that they receive no property tax revenue, they
argue that any increased fees or assessments necessary to cover the costs of the required
activities would, by definition, be classified as proceeds of taxes under article X111l B, section 8.
However, simultaneously, they argue that “Proposition 218 requires local governments to obtain
voter/customer approval following the procedures set forth in sections 4 (assessments) or 6
(property related fees and charges) of article X111 D of the Constitution,” and that therefore their
ability to raise assessments, fees, or charges, is significantly hindered.

Richvale and Biggs then cite article XIII B, section 8, which provides that “proceeds of taxes”
includes “all tax revenues and the proceeds to an entity of government from (1) regulatory
licenses, user charges, and user fees to the extent that those proceeds exceed the costs reasonably
borne by that entity in providing the regulation, product, or service, and (2) the investment of tax
revenues.”*® They argue, therefore, that “proceeds of taxes” includes not only revenues directly
derived from taxes, “but also revenues exceeding the costs to fund the services provided by the
agency.” They further state that “[t]his clarification is significant to local agencies like Richvale
and Biggs that receive no tax revenue, but are nonetheless subject to state mandates that cannot
feasibly be funded and implemented without voter approval under Proposition 218.72%° They
argue that because Proposition 218 imposes restrictions on new fees and assessments, “[i]f the
costs of the mandate are not approved by the voters/customers under Proposition 218, then those
agencies will have no choice but to fund [the alleged mandate] with charges and fees to generate
revenues above those needed to fund its costs [sic], which by definition would be expending
proceeds of taxes.”?*

Richvale and Biggs’ reasoning is both circular and fundamentally unsound. Richvale and Biggs
argue that the costs of the mandate, i.e., any increased fees or charges, must be approved by the
voters. However, they also argue that if not approved by the voters, they will be compelled to
raise fees or charges “above those needed” to otherwise provide the services. But Proposition
218 expressly prohibits any new fees or charges beyond those necessary to provide the services.
Article XII1 D, section 6 provides, in pertinent part:

(b) Requirements for Existing, New or Increased Fees and Charges. A fee or
charge shall not be extended, imposed, or increased by any agency unless it meets
all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the funds required to
provide the property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose
other than that for which the fee or charge was imposed.

(3) The amount of a fee or charge imposed upon any parcel or person as an
incident of property ownership shall not exceed the proportional cost of the
service attributable to the parcel.

199 Exhibit I, Claimant Response to Request for Additional Information, at p. 3 [citing California
Constitution, article XII1 B, section 8 (emphasis added)].

200 Exhibit I, Claimant Response to Request for Additional Information, at p. 3.
201 Exhibit I, Claimant Response to Request for Additional Information, at p. 3.
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(4) No fee or charge may be imposed for a service unless that service is actually
used by, or immediately available to, the owner of the property in question. Fees
or charges based on potential or future use of a service are not permitted. Standby
charges, whether characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with Section 4.

(5) No fee or charge may be imposed for general governmental services
including, but not limited to, police, fire, ambulance or library services, where the
service is available to the public at large in substantially the same manner as it is
to property owners. Reliance by an agency on any parcel map, including, but not
limited to, an assessor's parcel map, may be considered a significant factor in
determining whether a fee or charge is imposed as an incident of property
ownership for purposes of this article. In any legal action contesting the validity
of a fee or charge, the burden shall be on the agency to demonstrate compliance
with this article.

(c) Voter Approval for New or Increased Fees and Charges. Except for fees or
charges for sewer, water, and refuse collection services, no property related fee or
charge shall be imposed or increased unless and until that fee or charge is
submitted and approved by a majority vote of the property owners of the property
subject to the fee or charge or, at the option of the agency, by a two-thirds vote of
the electorate residing in the affected area. The election shall be conducted not
less than 45 days after the public hearing. An agency may adopt procedures
similar to those for increases in assessments in the conduct of elections under this
subdivision...

Article XIII D, section 6 thus provides that new or increased fees are required to “not exceed the
funds required to provide the property related service;” “not be used for any purpose other than
that for which the fee or charge was imposed;” “not exceed the proportional cost of the service
attributable to the parcel;” and be “actually used by, or immediately available to, the owner of
the property in question.” The section also provides specifically that new fees or charges may
not be imposed for general services such as police and fire protection. Finally, voter approval is
required “[e]xcept for fees or charges for sewer, water, and refuse collection services.”** In
other words, water service is exempt from the voter approval requirement of Proposition 218.

Thus, while article XII1 B, section 8 provides that “proceeds of taxes” includes charges and fees
to the extent that those proceeds exceed the costs of providing a service, Proposition 218 added
article X111 D to expressly provide that fees or charges “shall not be extended, imposed, or
increased” if revenues derived from the fee or charge exceed the funds needed to provide the
property-related service. Therefore, Proposition 218 imposes an absolute bar to raising fees
beyond those necessary to provide the property-related service. Fees or charges that would
“exceed the costs reasonably borne by that entity in providing the regulation, product, or
service,” and thus meet the definition of “proceeds of taxes” under article XIII B, section 8, are
now expressly proscribed by article XII1 D, section 6. Richvale and Biggs are thereby
affirmatively barred from raising fees or assessments that would “by definition” be classified as
proceeds of taxes, because fees or charges can only be raised to provide the service.

202 california Constitution, article X111 D, section 6 (adopted November 5, 1996).
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Moreover, Richvale and Biggs’ reasoning that such fees could constitute proceeds of taxes under
article X111 B, section 8, rests on the initial presumption that fees or charges increased in order to
comply with the required activities would exceed those necessary to provide the service. In other
words, they presume that the costs of the mandate are unrelated to, or exceed, the costs of
providing water service to the districts’ users. Richvale and Biggs argue that “[p]rior to the
Water Conservation Act, in accordance with Proposition 218, Richvale’s and Biggs’ customers
approved and established each district’s revenue, consisting in both cases of a combination of (1)
assessments/standby charges reflecting per parcel proportional special benefits and (2) property
related fees equal to the cost of providing service (in this case water) and nothing more.” They
further state that “Richvale and Biggs achieved the revenue/spending balance required by article
X111 B and Proposition 218 whereby their assessments did not exceed each parcel’s special
benefit and their fees did not exceed the cost of providing their service (lest they be reclassified
as ‘proceeds of taxes.”)” Richvale and Biggs continue: “This balance, however, was upset when
the state enacted the Water Conservation Act and later Regulations mandating new programs and
higher levels of service.” They conclude that “[b]ecause revenues to offset the cost of these new
mandates have not been fully authorized by Biggs’ and Richvale’s customers under Proposition
218 (and may never be), Richvale and Biggs are forced to either divert existing revenue sources
from their authorized purposes or cannibalize inadequate reserves, to the extent they can, to pay
the costs of the conservation mandates.” Richvale and Biggs conclude that such diversion or
cannibalization of reserves “constitutes the expenditure of the ‘proceeds of taxes.””*%

The Commission disagrees with the Richvale and Biggs’ assertion that the test claim statute and
regulations, interpreted in light of Proposition 218, somehow convert fee revenues into tax
revenues. Richvale and Biggs have no statutory authority to impose or collect taxes and thus
cannot be forced to expend proceeds of taxes that they do not have.

The argument that the requirements cannot be feasibly funded and implemented without voter
approval likewise fails. The plain language of article XIII D, section 6 expressly exempts
“sewer, water, and refuse collection services” from the voter approval requirement. All other
property-related fees must be approved by the voters, but fees or charges for sewer, water, and
refuse collection services need only comply with the requirements of article XIlI D, section 6(a)
and (b), above, pertaining to the scope of the fees or charges and their permissible uses.”®* The
Districts imply that the voter approval requirement significantly hinders their ability to cope with
new requirements, and would necessitate, as stated above, cannibalizing inadequate reserves.?*
But voter approval is not required for fees or charges related to the provision of water service.

The Legislature has endorsed the view that “water service” means more than just supplying
water. The Proposition 218 Omnibus Implementation Act, enacted specifically to construe
Proposition 218, defines “water” as “any system of public improvements intended to provide for
the production, storage, supply, treatment, or distribution of water.”?®® Thus, an urban or
agricultural water supplier that undertakes measures to ensure the conservation of water that will

203 Exhibit I, Claimant Response to Request for Additional Information, at pp. 4-5.
204 california Constitution, article X111 D, section 6 (adopted November 5, 1996).
205 gee Exhibit I, Claimant Response to Request for Additional Information, at p. 5.
2% Government Code section 53750(m).
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enhance and make more reliable its supply is providing water service, within the meaning of the
Omnibus Act. The statutory and regulatory measurement, metering, and other conservation
practices alleged to be imposed on the Districts by the test claim statute and regulations therefore
describe “water service.”

In their Appeal of Dismissal, the Districts cite the 2010 statement of decision adopted by the
Commission in the Discharge of Stormwater Runoff test claim, 07-TC-09, and argue that the
Commission has recently held that “the local agency has no authority to impose the fee without
the consent of the voters or property owners,” and that to conclude otherwise here would be so
“set aside the legal conclusion established in 07-TC-09.”%"

While the Commission’s decisions are final, they are not precedential, and in any event the
matter before the Commission here is distinguishable from the prior decision on which the
Districts rely. The test claim executive order in 07-TC-09 was a Regional Water Quality Control
Board order pertaining to stormwater pollutants and control of runoff,?%® while the statutes and
regulations at issue in this test claim pertain to the operation of municipal and agricultural water
systems and the water service provided by such systems.

Regulations pertaining to stormwater, and the potential increases in costs resulting from such
regulations, are more generalized in their benefit to the community, and there is no identifiable
water or sewer connection upon which to levy an increased fee or assessment.?*® Here, the test
claim statute and regulations pertain to the responsibilities of districts with discrete users and a
closed system, and therefore the costs are easily allocated to the users of the system based upon
their actual usage of the service. The provision of either municipal or agricultural water, and any
requirements that attach to providing those services, can be isolated and attributed to particular
users and residents; whereas any state-imposed standards for stormwater pollution impact the
community at large, whether or not any particular user contributes pollutants to the runoff.
Avrticle XII1 D, cited above, provides specifically that no fee or charge may be imposed for
“general governmental services...where the service is available to the public at large in
substantially the same manner as it is to property owners.”?'° In addition, fees related to the
provision of water services, as here, are expressly exempted from the voter-approval provisions
of article X111 D.?*! There is no such specific exemption for stormwater.

27 Exhibit L, Appeal of Dismissal, at pp. 5-6.
208 Exhibit X, Test Claim Decision, Discharge of Stormwater Runoff, 07-TC-09.

209 5ee Howard Jarvis Taxpayers Ass’n v. City of Salinas (Salinas) (2002) 98 Cal.App.4th 1351,
at p. 1355 [City imposed a storm drainage fee on all developed parcels within the City, which the
court held was “not a charge directly based on or measured by use, comparable to the metered
use of water...”].

210 california Constitution, article X111 D, section 6(b) (added, November 5, 1996, Proposition
218).

21 california Constitution, article X111 D, section 6 (added, November 5, 1996, Proposition 218)
[“Except for fees or charges for sewer, water, and refuse collections services, no property related
fee or charge shall be imposed or increased unless and until that fee or charge is submitted and
approved by a majority vote of the property owners of the property subject to the fee or
charge...”].
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Based on the foregoing, the Commission finds that Richvale Irrigation District and Biggs-West
Gridley Water District are not subject to the taxing and spending limitations of articles XIIl1 A
and XI1I B, and are therefore not eligible to claim reimbursement under article XIII B, section 6.

b. South Feather Water and Power Agency and Paradise Irrigation District are eligible to
claim reimbursement under article XIII B, section 6.

In response to the request for additional information, claimants submitted rebuttal comments and
additional declarations pertaining to the revenues of the four original claimant districts.**?
Claimants stated that “South Feather and Paradise receive property tax revenue,” and “are in the
process of establishing their appropriations limits for their current fiscal years.”?**

Declarations attached to claimants’ response state that both South Feather and Paradise are in the
process of determining and adopting an appropriations limit. Kevin Phillips, Finance Manager
of Paradise, stated that during his tenure, “I have not calculated or otherwise established
Paradise’s appropriation limit as set forth in Proposition 4.” Mr. Phillips further states that “[a]t
the request of Paradise’s legal counsel, | have begun working to establish Paradise’s
appropriation limit and intend...to ask Paradise’s Board of Directors to adopt a resolution...for
its current fiscal year.”?** Similarly, Steve Wong, Finance Division Manager of South Feather,
states that he has not “calculated or otherwise established South Feather’s appropriation limit”
during his employment with South Feather. Mr. Wong further states that “[a]t the request of
South Feather’s legal counsel, I have begun working to establish South Feather’s appropriation
limit and intend, after the requisite public review period, to ask South Feather’s Board of
Directors to adopt a resolution establishing South Feather’s appropriation limit for its current
fiscal year.”?*

Based on the foregoing, the Commission finds that both South Feather and Paradise are subject
to the tax and spend limitations of articles XIIl A and XIII B, and are therefore eligible to claim
reimbursement under article XII1 B, section 6.

3. Oakdale Irrigation District and Glenn-Colusa Irrigation District are eligible to claim
reimbursement under article XIII B, section 6 and are thus substituted in as claimants
in the consolidated test claims in place of Biggs-West Gridley Water District and
Richvale Irrigation District.

Pursuant to the Notice of Pending Dismissal, Oakdale submitted a request to be substituted in as
a party on 10-TC-12 and 12-TC-01 on January 13, 2014. Oakdale states that it is subject to the
tax and spend limitations of articles XIIl A and XIII B, and that it is an agricultural water
supplier “subject to the mandates imposed by the Agricultural Water Measurement
Regulations...and the Water Conservation Act of 2009.”%*® The declaration of Steve Knell,
Oakdale’s General Manager, attached to the Request for Substitution, states that Oakdale
“receives an annual share of ad valorem property tax revenue from Stanislaus and San Joaquin

212 Exhibit I, Claimant Response to Request for Additional Information.

213 Exhibit I, Claimant Response to Request for Additional Information, at pp. 1-2.

214 see Exhibit 1, Claimant Response to Request for Additional Information, at p. 394.
215 see Exhibit I, Claimant Response to Request for Additional Information, at p. 427.
216 Exhibit N, Request for Substitution of Parties by Oakdale Irrigation District, at p. 2.
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counties.” The declaration further states that the District “received $5,701,730 in property taxes
for 2011-2013 and expects to receive approximately $1.9 million in 2014.”

The Special Districts Annual Reports for 2010-2011 and 2011-2012 do not indicate an
appropriations limit for Oakdale in Table 1,%" but they do indicate that Oakdale received
property tax revenue in Table 8 for 2010-2011 and 2011-2012.%®

Similarly, Glenn-Colusa submitted a request to be substituted in as a party on both test claims.
Glenn-Colusa asserted in its request that it “is subject to the tax and spend limitations of Articles
X1 A and XII1 B of the California Constitution,” and is an agricultural water supplier, subject to
“the mandates imposed by the Water Conservation Act of 2009...and the Agricultural Water
Measurement Regulations.”?*® In declarations attached to the Request for Substitution,
Thaddeus Bettner, General Manager of Glenn-Colusa, asserts that the District “received
$520,420 in property taxes in 2013 and expects to receive $528,300 in 2014.”%%

Table 8 of the Special Districts Annual Report indicates that Glenn-Colusa collected property
taxes in 2010-2011 and 2011-2012,%* but Table 1 does not indicate an appropriations limit for
the district.?

Based on the evidence in the record, including the declarations of the General Managers of
Oakdale and Glenn-Colusa, as well as the information reported to the SCO in the Special
Districts Annual Reports for fiscal years 2010-2011 and 2011-2012, both the substitute claimants
collect some amount of property tax revenue. In turn, because property tax revenue is subject to
the appropriations limit, both claimants also expend revenues subject to the appropriations limit,
in accordance with article X111 B. A local government entity that is subject to both articles XIlII
A and XII1 B is eligible for subvention under article XI1I B, section 6, and is an eligible claimant
before the Commission.

The Commission concludes that both Oakdale and Glenn-Colusa are subject to article XI11 B as a
matter of law, because they have authority to collect and expend property tax revenue.

Based on the foregoing, the Commission finds that Oakdale and Glenn-Colusa are subject to the
tax and spend limitations of articles XIIl A and XIII B, and are therefore eligible to claim
reimbursement under article XIII B, section 6.

B. Some of the Test Claim Statutes and Regulations Impose New Requirements on Urban
Retail Water Suppliers.

21T Exhibit X, Special Districts Annual Reports for 2010-2011 and 2011-2012, at pp. 185 and
183, respectively.

218 Exhibit X, Special Districts Annual Reports for 2010-2011 and 2011-2012, at pp. 407 and
405, respectively.

219 Exhibit O, Request for Substitution of Parties by Glenn-Colusa Irrigation District, at pp. 1-2.
220 Exhibit O, Request for Substitution of Parties by Glenn-Colusa Irrigation District, at p. 7.

221 Exhibit X, Special Districts Annual Report, 2010-2011 and 2011-2012, at pp. 383 and 381,
respectively.

222 Exhibit X, Special Districts Annual Report, 2010-2011 and 2011-2012, at pp. 130 and 127,
respectively.
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Test claim 10-TC-12 alleged all of Part 2.55 of Division 6 of the Water Code, which consists of
sections 10608 through 10608.64. The following analysis addresses only those sections of Part
2.55 containing mandatory language, and those sections specifically alleged in the test claim
narrative. Sections 10608.22, 10608.28, 10608.36, 10608.43, 10608.44, 10608.50, 10608.56,
10608.60, and 10608.64 are not analyzed below, because those sections were not specifically
alleged to impose increased costs mandated by the state, and because they do not impose new
requirements on local government.

1. Water Code sections 10608, 10608.4(d), 10608.12(a; p), and 10608.16(a), as
added by Statutes 2009-2010, 7th Extraordinary Session, chapter 4 (SBX7 7), do
not impose any new requirements on local government.

Water Code section 10608 states the Legislature’s findings and declarations, including: “Water is
a public resource that the California Constitution protects against waste and unreasonable use...”
and “Reduced water use through conservation provides significant energy and environmental
benefits, and can help protect water quality, improve streamflows, and reduce greenhouse gas
emissions.” Subdivision (g), specifically invoked by the claimants,®? states that “[t]he Governor
has called for a 20 percent per capita reduction in urban water use statewide by 2020.7%** The
plain language of this section establishes a goal, but does not, itself, impose any new
requirements on local government.

Water Code section 10608.4 as added, states the “intent of the legislature,” including, as
highlighted by the claimants,** to “[e]stablish a method or methods for urban retail water
suppliers to determine targets for achieving increased water use efficiency by the year 2020, in
accordance with the Governor’s goal of a 20 percent reduction.”??® The plain language of this
section expresses legislative intent, and does not impose any new activities on local government

Water Code section 10608.16(a), as added, states that “[t]he state shall achieve a 20 percent
reduction in urban per capita water use in California on or before December 31, 2020.” In
addition, section 10608.16(b) provides that the state “shall make incremental progress towards
the state target specified in subdivision (a) by reducing urban per capita water use by at least 10
percent on or before December 31, 2015.”%*" The plain language of this section is directed to the
State generally, and does not impose any new mandated activities on local government.

Water Code section 10608.12 provides that “the following definitions govern the construction of
this part:” An “urban retail water supplier “ is defined as “a water supplier, either publicly or
privately owned, that directly provides potable municipal water to more than 3,000 end users or
that supplies more than 3,000 acre-feet of potable water annually at retail for municipal
purposes.”??®® The claimants allege that the Water Conservation Act imposes unfunded state
mandates on urban retail water suppliers, and that South Feather and Paradise “are “urban retail

223 Exhibit A, Test Claim 10-TC-12, at p. 3.

224 \\ater Code section 10608(a; d; g) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
225 Exhibit A, Test Claim 10-TC-12, at p. 3.

228 \Water Code section 10608.4 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

221 \Water Code section 10608.16(a; b) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
228 \\ater Code section 10608.12(p) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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water suppliers,” as defined.”?* Likewise, under section 10608.12, an “agricultural water
supplier” is defined as “a water supplier, either publicly or privately owned, providing water to
10,000 or more irrigated acres, excluding recycled water.”?*® The claimants allege that this
definition “expanded the definition of what constitutes an agricultural water supplier,” and thus
required a greater number of entities to adopt AWMPs and perform other activities under the
Water Code.?®* However, whatever new activities may be required by the test claim statutes, the
plain language of amended section 10608.12 does not impose any new requirements on urban
retail water suppliers or agricultural water suppliers; section 10608.12 merely prescribes the
applicability and scope of the other requirements of the test claim statutes.

Based on the foregoing, the Commission finds that sections 10608, 10608.4 10608.12, and
10608.16, pled as added, do not impose any new requirements on local government, and are
therefore denied.

2. Water Code sections 10608.20(a; b; e; and j), 10608.24, and 10608.40, as added
by Statutes 2009-2010, 7th Extraordinary Session, chapter 4 (SBX7 7) impose
new required activities on urban water suppliers.

Prior law required the preparation of an urban water management plan, and required urban water
suppliers to update the plan every five years. The test claim statutes add additional information
related to conservation goals to the information required to be included in a supplier’s UWMP,
and authorize an extension of time from December 31, 2010 to July 1, 2011 for the adoption of
the next UWMP. As added by the test claim statute, section 10608.20 provides, in pertinent part:

(a)(1) Each urban retail water supplier shall develop urban water use targets and
an interim urban water use target by July 1, 2011. Urban retail water suppliers
may elect to determine and report progress toward achieving these targets on an
individual or regional basis, as provided in subdivision (a) of Section 10608.28,
and may determine the targets on a fiscal year or calendar year basis.

(2) Itis the intent of the Legislature that the urban water use targets described in
subdivision (a) cumulatively result in a 20-percent reduction from the baseline
daily per capita water use by December 31, 2020.

(b) An urban retail water supplier shall adopt one of the following methods for
determining its urban water use target pursuant to subdivision (a):

(1) Eighty percent of the urban retail water supplier’s baseline per capita daily
water use.

(2) The per capita daily water use that is estimated using the sum of the following
performance standards:

(A) For indoor residential water use, 55 gallons per capita daily water use as a
provisional standard. Upon completion of the department’s 2016 report to the

229 Exhibit A, 10-TC-12, at p. 2.
230 \Water Code section 10608.12(a) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
231 Exhibit A, 10-TC-12, at p. 8.
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Legislature pursuant to Section 10608.42, this standard may be adjusted by the
Legislature by statute.

(B) For landscape irrigated through dedicated or residential meters or
connections, water efficiency equivalent to the standards of the Model Water
Efficient Landscape Ordinance set forth in Chapter 2.7 (commencing with Section
490) of Division 2 of Title 23 of the California Code of Regulations, as in effect
the later of the year of the landscape’s installation or 1992. An urban retail water
supplier using the approach specified in this subparagraph shall use satellite
imagery, site visits, or other best available technology to develop an accurate
estimate of landscaped areas.

(C) For commercial, industrial, and institutional uses, a 10-percent reduction in
water use from the baseline commercial, industrial, and institutional water use by
2020.

(3) Ninety-five percent of the applicable state hydrologic region target, as set
forth in the state’s draft 20x2020 Water Conservation Plan (dated April 30, 2009).
If the service area of an urban water supplier includes more than one hydrologic
region, the supplier shall apportion its service area to each region based on
population or area.

(4) A method that shall be identified and developed by the department, through a
public pzrscgcess, and reported to the Legislature no later than December 31,
2010...

In addition, section 10608.20(e) provides that an urban retail water supplier “shall include in its
urban water management plan due in 2010... the baseline daily per capita water use, urban water
use target, interim urban water use target, and compliance daily per capita water use, along with
the bases for determining estimates, including references to supporting data.”?*®

And, section 10608.20(j) provides that an urban retail water supplier “shall be granted an
extension to July 1, 2011...” to adopt a complying water management plan, and that an urban
retail water supplier that adopts an urban water management plan due in 2010 “that does not use
the methodologies developed by the department pursuant to subdivision (h) shall amend the plan
by July 1, 2011 to comply with this part.”?**

Section 10608.40 provides that an urban retail water supplier shall also “report to [DWR] on
their progress in meeting their urban water use targets as part of their [UWMPs] submitted
pursuant to Section 10631.”%%°

Section 10608.24 provides that each urban retail water supplier “shall meet its interim urban
water use target by December 31, 2015,” and “shall meet its [final] urban water use target by
December 31, 2020.”%%

232 \Water Code section 10608.20 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
233 \Water Code section 10608.20(e) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
234 \Water Code section 10608.20(j) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
2% \Water Code section 10608.40 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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As discussed above, prior law required the adoption of an UWMP, which, pursuant to section
10631, included a detailed description and analysis of water supplies within the service area,
including reliability of supply in normal, dry, and multiple dry years, and a description and
evaluation of water demand management measures currently being implemented and scheduled
for implementation.?®” Pursuant to existing section 10621, that plan was required to be updated
“once every five years...in years ending in five and zero.”*®® And, existing section 10631(e)
also required identification and quantification of past, current and projected water use over a
five-year period including, but not necessarily limited to, all of the following uses:

(A) Single-family residential.

(B) Multifamily.

(C) Commercial.

(D) Industrial.

(E) Institutional and governmental.
(F) Landscape.

(G) Sales to other agencies.

(H) Saline water intrusion barriers, groundwater recharge, or conjunctive use, or any
combination thereof.

(1) Agricultural.**

However, nothing in prior law required the adoption of urban water use targets, baseline
information on a per capita basis (as opposed to on a type of use basis), interim and final water
use targets, assessment of present and proposed measures to achieve the targeted reductions, or a
report on the supplier’s progress toward meeting the reductions.

Based on the foregoing, the Commission finds that Water Code sections 10608.20, 10608.24,
and 10608.40, as added by the test claim statute, impose new requirements on urban retail water
suppliers, as follows:

e Develop urban water use targets and an interim urban water use targets by
July 1, 2011.%4°

e Adopt one of the methods specified in section 10608.20(b) for determining an
urban water use target.?**

e Include in its urban water management plan due in 2010 the baseline daily per
capita water use, urban water use target, interim urban water use target, and

236 \Water Code section 10608.24(a; b) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
237 \Water Code section 10631 (Stats. 2009, ch. 534 (AB 1465)).

238 \Water Code section 10621 (Stats. 2007, ch. 64 (AB 1376)).

239 \Water Code section 10631 (Stats. 2009, ch. 534 (AB 1465)).

240 \Water Code section 10608.20(a) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
241 \Water Code section 10608.20(b) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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compliance daily per capita water use, along with the bases for determining
those estimates, including references to supporting data.?*

e Report to DWR on their progress in meeting urban water use targets as part of
their UWMPs.**

e Amend its urban water management plan, by July 1, 2011, to allow use of
technical methodologies developed by the department pursuant to
subdivisions (b) and (h) of section 10608.20.%**

e Meet interim urban water use target by December 31, 2015.%%
e Meet final urban water use target by December 31, 2020.%4°

The activities required to meet the interim and final urban water use targets are intended
to vary significantly among local governments based upon differences in climate,
population density, levels of per capita water use according to plant water needs, levels of
commercial, industrial, and institutional water use, and the amount of hardening that has
occurred as a result of prior conservation measures implemented in different regions
throughout the state. Local variations, therefore, are not expressly stated in the test claim
statutes.

3. Water Code section 10608.26, as added by Statutes 2009-2010, 7th Extraordinary
Session, chapter 4 (SBX7 7), requires urban water suppliers to conduct at least
one public hearing to allow community input regarding an urban retail water
supplier’s implementation plan.

Section 10608.26 provides that “[i]n complying with this part,” an urban retail water supplier
shall conduct at least one public hearing “to accomplish all of the following:” (1) allow
community input regarding the urban retail water supplier’s implementation plan; (2) consider
the economic impacts of the urban retail water supplier’s implementation plan; and (3) adopt one
of the £4o7ur methods provided in section 10608.20(b) for determining its urban water use

target.

The claimants assert that “prior to the Act, there was no requirement to conduct at least one
public hearing to allow for community input regarding conservation, consider economic impacts
of the implementing the 20% reduction [sic], or to adopt a method for determining an urban
water use target.”?*

242 \Water Code section 10608.20(e) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
243 \Water Code section 10608.40 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
24 \Water Code section 10608.20(i) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
245 \Water Code section 10608.24(a) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
246 \Water Code section 10608.24(b) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
24T \Water Code section 10608.26(a) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
248 Exhibit A, 10-TC-12, at p. 8 [citing Water Code section 10608.26(a)(1-3)].
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Section 10642, added by Statutes 1983, chapter 1009, required a public hearing prior to adopting
an UWMP, as follows:

Prior to adopting a plan, the urban water supplier shall make the plan available for
public inspection and shall hold a public hearing thereon. Prior to the hearing,
notice of the time and place of hearing shall be published within the jurisdiction
of the ptzjglicly owned water supplier pursuant to Section 6066 of the Government
Code...

However, section 10608.26 requires a public hearing for purposes of allowing public input
regarding an implementation plan, considering the economic impacts of an implementation plan,
or adopting a method for determining the urban water supplier’s water use targets, as required by
section 10608.20(b). DWR, the agency with responsibility for implementing the Water
Conservation Act, has interpreted these two requirements as only requiring one hearing.”® As
the implementing agency, DWRSs interpretation of the Act is entitled to great weight.?**

Based on the foregoing, the Commission finds that section 10608.26 imposes a new and
additional requirement on urban retail water suppliers, as follows:

Include in the public hearing on the adoption of the UWMP an opportunity for
community input regarding the urban retail water supplier’s implementation plan;
consideration of the economic impacts of the implementation plan; and the
adoption of a method, pursuant to section 10608.20(b), for determining urban
water use targets.?*?

4, Water Code section 10608.42, as added by Statutes 2009-2010, 7th Extraordinary
Session, chapter 4 (SBX7 7), does not impose any new requirements on local

government.
Section 10608.42 provides:

The department shall review the 2015 urban water management plans and report
to the Legislature by December 31, 2016, on progress towards achieving a 20-
percent reduction in urban water use by December 31, 2020. The report shall
include recommendations on changes to water efficiency standards or urban water
use targets in order to achieve the 20-percent reduction and to reflect updated
efficiency information and technology changes.**

249 \Water Code section 10642 (Stats. 1983, ch. 1009) [citing Government Code section 6066
(Stats. 1959, ch. 954), which provides for publication once per week for two successive weeks in
a newspaper of general circulation].

20 Exhibit X, Department of Water Resources, Guidebook to Assist Urban Water Suppliers to
Prepare a 2010 Urban Water Management Plan, pp. A-2 and 3-4.

21 yamaha Corporation of America v. State Board of Equalization (1998) 19 Cal.4th 1, 10-11.

22 \\ater Code section 10608.26 ((Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)). See also
Exhibit X, Department of Water Resources, Guidebook to Assist Urban Water Suppliers to
Prepare a 2010 Urban Water Management Plan, pp. A-2 and 3-4.

23 \Water Code section 10608.42 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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The claimants allege that section 10608.42 requires an UWMP, adopted by an urban retail water
supplier, to “describe the urban retail water supplier’s progress toward achieving the 20%
reduction by 2020.”%* However, the plain language of this section is directed to DWR, and does
not, itself, impose any new activities or requirements on local government.

Based on the foregoing, the Commission finds that section 10608.42 does not impose any new
requirements on local government, and is therefore denied.

5. Water Code sections 10608.56 and 10608.8, as added by Statutes 2009-2010, 7th
Extraordinary Session, chapter 4 (SBX7 7), do not impose any new requirements
on local government.

Section 10806.56 provides that “[o]n and after July 1, 2016, an urban retail water supplier is not
eligible for a water grant or loan awarded or administered by the state unless the supplier
complies with this part.”?>®> The plain language of this section does not impose any new
requirements on local government; the section only states the consequence of failing to comply
with all other requirements of the Act.

Section 10608.8 provides that “[b]ecause an urban agency is not required to meet its urban water
use target until 2020 pursuant to subdivision (b) of Section 10608.24, an urban retail water
supplier’s failure to meet those targets shall not establish a violation of law for purposes of any
state administrative or judicial proceeding prior to January 1, 2021.”%°® The plain language of
this section does not impose any new requirements on local government; rather, the section states
that no violation of law shall occur until after the date that urban water use targets are supposed
to be met.

The claimants allege that Water Code section 10608.56 imposes reimbursable state-mandated
costs, alleging that “[f]ailure to comply with the aforementioned mandates by South Feather and
Paradise will result, on and after July 1, 2016, in ineligibility for water grants or loans awarded
or administered by the State of California.” In addition, the claimants allege that “a failure to
meet the 20% target shall be a violation of law on and after January 1, 2021,” citing Water Code
section 10608.8.%" The plain language of sections 10608.8 and 10608.56, as described above,
do not impose any new activities or tasks on local government; the provisions that the claimants
allege only state the consequences of failing to comply with all other requirements of the Act.

Based on the foregoing, the Commission finds that sections 10806.56 and 10806.8 do not impose
any new requirements on local government, and are therefore denied.

C. Some of the Test Claim Statutes and Regulations Impose New Requirements on Non-
exempt Agricultural Water Suppliers.

Chapter 4 of Part 2.55 of Division 6 of the Water Code consists of a single code section that
addresses water conservation requirements for agricultural water suppliers: section 10608.48.
The remaining provisions of the test claim statute addressing agricultural water suppliers were

224 Exhibit A, 10-TC-12, at p. 3.

235 \Water Code section 10608.56 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
26 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
2T Exhibit A, 10-TC-12, at p. 4.

49
Water Conservation, 10-TC-12 and 12-TC-01
Draft Proposed Decision



added in Part 2.8 of Division 6 of the Water Code, consisting of sections 10800-10853, and
address agricultural water management planning requirements. Sections 10608.8 and 10828
provide for exemptions from the requirements of Part 2.55 and Part 2.8, respectively, under
certain circumstances, which are addressed where relevant below.

1. Water Code section 10608.48(a-c), as amended by Statutes 2009-2010, 7th
Extraordinary Session, chapter 4 (SBX7 7), imposes new requirements on some
agricultural water suppliers to implement efficient water management practices,
including measurement and a pricing structure based in part on quantity of water
delivered; and to implement up to fourteen other efficient water management
practices, if locally cost effective and technically feasible.

Section 10608.48 provides for the implementation by agricultural water suppliers of specified
critical efficient water management practices, including measurement and volume-based pricing;
and additional efficient water management practices, where locally cost effective and technically
feasible, as follows:

(@) On or before July 31, 2012, an agricultural water supplier shall implement
efficient water management practices pursuant to subdivisions (b) and (c).

(b) Agricultural water suppliers shall implement all of the following critical efficient
management practices:

(1) Measure the volume of water delivered to customers with sufficient accuracy
to comply with subdivision (a) of Section 531.10 and to implement paragraph

().

(2) Adopt a pricing structure for water customers based at least in part on quantity
delivered.

(c) Agricultural water suppliers shall implement additional efficient management
practices, including, but not limited to, practices to accomplish all of the following, if
the measures are locally cost effective and technically feasible:

(1) Facilitate alternative land use for lands with exceptionally high water duties or
whose irrigation contributes to significant problems, including drainage.

(2) Facilitate use of available recycled water that otherwise would not be used
beneficially, meets all health and safety criteria, and does not harm crops or
soils.

(3) Facilitate the financing of capital improvements for on-farm irrigation
systems.

(4) Implement an incentive pricing structure that promotes one or more of the
following goals:

(A) More efficient water use at the farm level.

(B) Conjunctive use of groundwater.

(C) Appropriate increase of groundwater recharge.
(D) Reduction in problem drainage.
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(E) Improved management of environmental resources.

(F) Effective management of all water sources throughout the year by
adjusting seasonal pricing structures based on current conditions.

(5) Expand line or pipe distribution systems, and construct regulatory reservoirs
to increase distribution system flexibility and capacity, decrease maintenance,
and reduce seepage.

(6) Increase flexibility in water ordering by, and delivery to, water customers
within operational limits.

(7) Construct and operate supplier spill and tailwater recovery systems.

(8) Increase planned conjunctive use of surface water and groundwater within the
supplier service area.

(9) Automate canal control structures.
(10) Facilitate or promote customer pump testing and evaluation.

(11) Designate a water conservation coordinator who will develop and implement
the water management plan and prepare progress reports.

(12) Provide for the availability of water management services to water users.
These services may include, but are not limited to, all of the following:

(A) On-farm irrigation and drainage system evaluations.

(B) Normal year and real-time irrigation scheduling and crop
evapotranspiration information.

(C) Surface water, groundwater, and drainage water quantity and quality data.

(D) Agricultural water management educational programs and materials for
farmers, staff, and the public.

(13) Evaluate the policies of agencies that provide the supplier with water to
identify the potential for institutional changes to allow more flexible water
deliveries and storage.

(14) Evaluate and improve the efficiencies of the supplier’s pumps.?*®

The claimants allege that section 10608.48 requires agricultural water suppliers (Oakdale and
Glenn-Colusa) to “measure the volume of water delivered to their customers using best
professional practices to achieve a minimum level of measurement accuracy at the farm-gate.”

In addition, they allege, agricultural water suppliers are required to “adopt a pricing structure for
water customers based on the quantity of water delivered.” The claimants further allege that “[i]f
‘locally cost effective’ and technically feasible, agricultural water suppliers are required to
implement fourteen additional efficient management practices” specified in section
10608.48(c).***

238 \\ater Code section 10608.48(a-c) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)) [emphasis
added].

29 Exhibit A, Test Claim 10-TC-12, at p. 4.
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The claimants argue that prior to the test claim statute, agricultural water suppliers “were not
required to have a pricing structure based, at least in part, on the quantity of water delivered,”
and were not required to measure the volume of water delivered if it was not locally cost
effective to do so. The claimants assert that “[w]hile subdivision (a) of Water Code section
531.10 was a preexisting obligation, subdivision (b) of that same section gave an exception to the
farm-gate measurement requirement if the measurement devices were not locally cost effective.”
The claimants conclude that now “[t]he Act requires compliance with subdivision (a) regardless
of whether it is locally cost effective.”?*® In addition, the claimants assert that prior to the Act,
“there was no requirement to implement up to 14 additional conservation measures if locally cost
effective and technically feasible.”%*

Section 531.10 of the Water Measurement Law, as added by Statutes 2007, chapter 675 provides,
in its entirety:

(a) An agricultural water supplier shall submit an annual report to the department
that summarizes aggregated farm-gate delivery data, on a monthly or bimonthly
basis, using best professional practices.

(b) Nothing in this article shall be construed to require the implementation of
water measurement programs or practices that are not locally cost effective.

(c) It is the intent of the Legislature that the requirements of this section shall
complement and not affect the scope of authority granted to the department or the
board by provisions of law other than this article.

The plain language of section 531.10 required agricultural water suppliers to submit an annual
report to DWR summarizing aggregated data on water delivered to individual agricultural
customers using best professional practices, but only if water measurement programs or practices
were locally cost effective.”®* Therefore, to the extent that water measurement programs or
practices were locally cost effective, such activities were required to comply with prior law.
Section 10608.48(b), in turn, does not impose a new requirement to “[m]easure the volume of
water delivered to customers with sufficient accuracy to comply with [section 531.10(a),]” if
such water measurement activities were already performed. However, section 10608.48(b) also
requires an agricultural water supplier, regardless of local cost-effectiveness, to “[m]easure the
volume of water delivered to customers with sufficient accuracy to comply with subdivision (a)
of Section 531.10 and to implement paragraph (2),” which requires suppliers to implement a
pricing structure based at least in part on volume of water delivered. Therefore, section
10608.48(b) imposes a new requirement to the extent that prior law activities were not sufficient
to also implement a pricing structure based at least in part on quantity of water delivered.

Moreover, Water Code section 10608.8 provides that “[t]he requirements of this part do not
apply to an agricultural water supplier that is a party to the Quantification Settlement
Agreement” (QSA), as defined in Statutes 2002, chapter 617, section 1, for as long as the QSA

280 Exhibit A, 10-TC-12, at p. 8.
261 Exhibit A, 10-TC-12, at p. 8.
262 \\ater Code section 531.10 (Stats. 2007, Ch. 675 (AB 1404)).
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remains in effect.’®® The local agency parties to the QSA include the San Diego County Water
Authority, Coachella Valley Water District, Imperial Irrigation District, and Metropolitan Water
District of Southern California.”®* As a result, by the plain language of Water Code section
10608.8 those entities are exempt and are not mandated by the state to comply with the
requirements of Part 2.55 of Division 6 of the Water Code, including section 10608.48.

Based on the foregoing, the Commission finds that section 10608.48 imposes new requirements
on agricultural water suppliers, except those that are parties to the Quantification Settlement
Agreement, as defined in Statutes 2002, chapter 617, section 1, for as long as QSA remains in
effect, as follows:

e Measure the volume of water delivered to customers with sufficient accuracy to
(1) comply with subdivision (a) of Water Code section 531.10, which previously
imposed the requirement, with specified exceptions, for agricultural water
suppliers to submit an annual report summarizing aggregated farm-gate delivery
data, on a monthly or bi-monthly basis, using best professional practices; and (2)
implement a pricing structure for water customers based at least in part on
quantity of water delivered.®

This activity is only newly required if measurement of farm-gate delivery data was
not previously performed by the agricultural water supplier pursuant to a
determination under section 531.10(b) that such measurement programs or
practices were not locally cost effective, or if measurement data was not sufficient
to implement a pricing structure based at least in part on quantity of water
delivered.?®®

e Implement a pricing structure for water customers based at least in part on
quantity of water delivered.?’

o If the measures are locally cost effective and technically feasible, implement
additional efficient management practices, including, but not limited to, practices
to accomplish all of the following:

(1) Facilitate alternative land use for lands with exceptionally high water duties
or whose irrigation contributes to significant problems, including drainage.

263 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
%64 Exhibit X, Quantification Settlement Agreement, dated October 10, 2003.
285 \Water Code section 10608.48(b)(1) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

266 \Water Code section 531.10(a-b) previously required reporting annually to the Department of
Water Resources aggregated farm-gate delivery data, summarized on a monthly or bi-monthly
basis, unless such measurement programs or practices were not locally cost effective. If an
agricultural water supplier had not determined that such practices were not locally cost effective,
then the prior law, Section 531.10(a) would have required measurement, and the activity is not
therefore new.

27 \Water Code section 10608.48(b)(2) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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(2) Facilitate use of available recycled water that otherwise would not be used
beneficially, meets all health and safety criteria, and does not harm crops or soils.

(3) Facilitate the financing of capital improvements for on-farm irrigation
systems.

(4) Implement an incentive pricing structure that promotes one or more of the
following goals:

(A) More efficient water use at the farm level.

(B) Conjunctive use of groundwater.

(C) Appropriate increase of groundwater recharge.

(D) Reduction in problem drainage.

(E) Improved management of environmental resources.

(F) Effective management of all water sources throughout the year by adjusting
seasonal pricing structures based on current conditions.

(5) Expand line or pipe distribution systems, and construct regulatory reservoirs
to increase distribution system flexibility and capacity, decrease maintenance, and
reduce seepage.

(6) Increase flexibility in water ordering by, and delivery to, water customers
within operational limits.

(7) Construct and operate supplier spill and tailwater recovery systems.

(8) Increase planned conjunctive use of surface water and groundwater within the
supplier service area.

(9) Automate canal control structures.
(10) Facilitate or promote customer pump testing and evaluation.

(11) Designate a water conservation coordinator who will develop and implement
the water management plan and prepare progress reports.

(12) Provide for the availability of water management services to water users.
These services may include, but are not limited to, all of the following:

(A) On-farm irrigation and drainage system evaluations.

(B) Normal year and real-time irrigation scheduling and crop evapotranspiration
information.

(C) Surface water, groundwater, and drainage water quantity and quality data.

(D) Agricultural water management educational programs and materials for
farmers, staff, and the public.

(13) Evaluate the policies of agencies that provide the supplier with water to
identify the potential for institutional changes to allow more flexible water
deliveries and storage.
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(14) Evaluate and improve the efficiencies of the supplier’s pumps.*®®

2. Water Code sections 10608.48(d-f) and 10820-10829, as added by Statutes 2009-
2010, 7th Extraordinary Session, chapter 4 (SBX7 7), impose new requirements on
agricultural water suppliers, as defined pursuant to section 10608.12, to prepare and
adopt on or before December 31, 2012, and to update on or before December 31,
2015, and every five years thereafter, an agricultural water management plan, as
specified. However, many agricultural water suppliers, including all participants in
the Central Valley Project and United States Bureau of Reclamation water contracts,
are exempt from the requirement to prepare and adopt an agricultural water
management plan pursuant to 10826, because they were already required by existing
federal law to prepare a water conservation plan, which they may submit to satisfy
this requirement.

As noted above, the test claim statute repealed and added Part 2.8 of Division 6 of the Water
Code, commencing with section 10800. While a number of the activities alleged in these
consolidated test claims were required by the prior provisions of the Water Code that were
repealed and replaced by the test claim statute, those provisions were by their own terms no
longer operative immediately prior to the effective date of the test claim statute. Former Water
Code section 10855, as added by Statutes 1986, chapter 954, provided that “[t]his part shall
remain operative only until January 1, 1993...” Therefore, the provisions added by the test claim
statute, which became effective on February 3, 2010, impose new requirements or activities.?*

Section 10820, as added, provides that all agricultural water suppliers shall prepare and adopt an
AWMP on or before December 31, 2012, and shall update that plan on December 31, 2015, and
on or before December 31 every five years thereafter.?”

Section 10826, as added, provides that the plan “shall do all of the following:”

(a) Describe the agricultural water supplier and the service area, including all of
the following:

(1) Size of the service area.

(2) Location of the service area and its water management facilities.
(3) Terrain and soils.

(4) Climate.

(5) Operating rules and regulations.

(6) Water delivery measurements or calculations.

(7) Water rate schedules and billing.

288 \Water Code section 10608.48(c) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

289 Bills introduced in an extraordinary session take effect 91 days after the final adjournment of
that extraordinary session. (Cal. Const. Art. IV, Sec. 8(c)(1).) The 7th Extraordinary Session
concluded on November 4, 2009. Thus, the effective date of SB X7 7 is February 3, 2010.

210 \Water Code section 10820 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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(8) Water shortage allocation policies.

(b) Describe the quantity and quality of water resources of the agricultural water
supplier, including all of the following:

(1) Surface water supply.
(2) Groundwater supply.
(3) Other water supplies.
(4) Source water quality monitoring practices.

(5) Water uses within the agricultural water supplier’s service area, including all
of the following:

(A) Agricultural.

(B) Environmental.

(C) Recreational.

(D) Municipal and industrial.

(E) Groundwater recharge.

(F) Transfers and exchanges.

(G) Other water uses.

(6) Drainage from the water supplier’s service area.
(7) Water accounting, including all of the following:
(A) Quantifying the water supplier’s water supplies.
(B) Tabulating water uses.

(C) Overall water budget.

(8) Water supply reliability.

(c) Include an analysis, based on available information, of the effect of climate
change on future water supplies.

(d) Describe previous water management activities.

(e) Include in the plan the water use efficiency information required pursuant to
Section 10608.48.°™

Meanwhile, section 10608.48(d) provides that agricultural water suppliers “shall include in the
agricultural water management plans required pursuant to [section 10820] a report on which
efficient water management practices have been implemented and are planned to be
implemented, an estimate of the water use efficiency improvements that have occurred since the
last report, and an estimate of the water use efficiency improvements estimated to occur five and
10 years in the future.”*"

2" \Water Code section 10826 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

22 \Water Code section 10608.48(d) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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Furthermore, section 10608.48 provides that if a supplier “determines that an efficient water
management practice is not locally cost effective or technically feasible, the supplier shall submit
information documenting that determination.”?”® And, the section further provides that “[t]he
data shall be reported using a standardized form developed pursuant to Section 10608.52.”%"

In addition, section 10828 provides that:

(a) Agricultural water suppliers that are required to submit water conservation
plans to the United States Bureau of Reclamation pursuant to either the Central
Valley Project Improvement Act (Public Law 102-575) or the Reclamation
Reform Act of 1982, or both, may submit those water conservation plans to
satisfy the requirements of Section 10826, if both of the following apply:

(1) The agricultural water supplier has adopted and submitted the water
conservation plan to the United States Bureau of Reclamation within the previous
four years.

(2) The United States Bureau of Reclamation has accepted the water conservation
plan as adequate.

(b) This part does not require agricultural water suppliers that are required to
submit water conservation plans to the United States Bureau of Reclamation
pursuant to either the Central Valley Project Improvement Act (Public Law 102-
575) or the Reclamation Reform Act of 1982, or both, to prepare and adopt water
conservation plans according to a schedule that is different from that required by
the United States Bureau of Reclamation.”

And, section 10829 provides that an agricultural water supplier may satisfy the requirements “of
this part” by adopting an UWMP pursuant to Part 2.6 or by participating in areawide, regional,
watershed, or basinwide water management planning, so long as those plans meet or exceed the
requirements of this part.?™

Based on the plain language of section 10828, those local agencies who are CVP or USBR
contractors may submit a copy of their water conservation plan already submitted to USBR in
satisfaction of the requirements of section 10826 (which provides for the contents of an AWMP).
In addition, section 10828(b) provides that CVVP or USBR contractors are not required to adhere
to the “schedule” for preparing and adopting AWMPSs, as provided in section 10820, above.
Therefore, the requirements of section 10820, to prepare and adopt an AWMP on or before
December 31, 2012, and to update the AWMP on or before December 31, 2015 and every five
years thereafter, do not apply to CVP or USBR contractors, who may instead rely on the
schedule for updating and readopting their water conservation plans.

23 \Water Code section 10608.48(d) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
2 Ibid.

275 \Water Code section 10828 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

278 \Water Code section 10829 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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Both Glenn-Colusa and Oakdale are contractors with the United States Bureau of Reclamation
(USBR) and as a result are required by federal law to prepare water conservation plans. Glenn-
Colusa and Oakdale are also CVP contractors, as are dozens of other local agencies.?”’

As noted above, Water Code section 10608.8 provides that “[t]he requirements of this part do not
apply to an agricultural water supplier that is a party to the Quantification Settlement
Agreement” (QSA), as defined in Statutes 2002, chapter 617, section 1 for as long as QSA
remains in effect.?’® Therefore, a supplier that is a party to the QSA is not mandated by the state
to include the water use efficiency reporting requirements in the plan pursuant to section
10680.48.

Additionally, section 10608.48(f) provides that an agricultural water supplier “may meet the
requirements of subdivisions (d) and (e) by submitting to [DWR] a water conservation plan
submitted to the United States Bureau of Reclamation that meets the requirements described in
Section 10828.72"° Therefore, the requirements to include in a supplier’s AWMP a report on
efficient water management practices and documentation on those practices determined not to be
cost effective or technically feasible, pursuant to section 10608.48(d-e), do not apply to CVP or
USBR contractors that prepare and submit water conservation plans to USBR.?*° The
Guidebook to Assist Agricultural Water Suppliers to Prepare a 2012 Agricultural Water
Management Plan, issued by DWR, “encourages” suppliers to file certain “documentation as an
attachment with the USBR-accepted water management/conservation plan.”?** However, the
plain language of section 10608.48(f) states that a supplier may satisfy the requirements of
section 10608.48(d) and (e) by submitting to DWR its water conservation plan prepared for
USBR. And, section 10828, as shown above, exempts CVP and USBR contractors from the
requirement to prepare an AWMP in the first instance. Finally, pursuant to section 10829, the
requirement to adopt an AWMRP in the first instance does not apply if the supplier adopts a
UWMP, or participates in regional water management planning.

Based on the foregoing, the Commission finds that newly added sections 10820 and 10826, and
10608.48(d-f), impose the following new requirements on agricultural water suppliers, except for
suppliers that adopt a UWMP or participate in areawide, regional, watershed, or basinwide water
management planning, and CVP and USBR contractors:

21" Exhibit X, Bureau of Reclamation, Mid-Pacific Region, Central Valley Project (CVP) Water
Contractors, dated March 4, 2014.

218 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
219 \Water Code section 10608.48(e; f) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
280 \Water Code section 10608.48(f) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

281 Exhibit X, Guidebook to Assist Agricultural Water Suppliers to Prepare a 2012 Agricultural
Water Management Plan, at p. 11, “The agricultural water suppliers that submit a plan to USBR
may meet the requirements of section 10608.48 (d) and (e) [report of EWMPs implemented,
planned for implementation, and estimate of efficiency improvements, as well as documentation
for not locally cost effective EWMPs] by submitting the USBR-accepted plan to DWR. “DWR
encourages CVPIA/RRA water suppliers to also provide a report on water use efficiency
information (required by section 10608.48(d);see Section 3.7 of this Guidebook).” Emphasis
added.
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On or before December 31, 2012, prepare and adopt an agricultural water
management plan in accordance with section 10826.2%?

On or before December 31, 2015, and every five years thereafter, update the
agricultural water management plan, in accordance with section 10820 et seq.?*

If a supplier becomes an agricultural water supplier, as defined, after December
31, 2012, that agricultural water supplier shall prepare and adopt an agricultural
water management plan within one year after the date that it has become an
agricultural water supplier.?®*

Include in the agricultural water management plans required pursuant to Water
Code section 10800 et seq. a report on which efficient water management
practices have been implemented and are planned to be implemented, an estimate
of the water use efficiency improvements that have occurred since the last report,
and an estimate of the water use efficiency improvements estimated to occur five
and 10 years in the future.”®

In addition, an agricultural water supplier that is a party to the Quantification
Settlement Agreement (QSA), as defined in Statutes 2002, chapter 617, section 1
is not subject to this requirement for as long as the QSA remains in effect.?®®

If an agricultural water supplier determines that an efficient water management
practice is not locally cost effective or technically feasible, the supplier shall
submit information documenting that determination.?®’

In addition, an agricultural water supplier that is a party to the Quantification
Settlement Agreement (QSA), as defined in Statutes 2002, chapter 617, section 1
is not subject to this requirement for as long as the QSA remains in effect.’®

Report the data using a standardized form developed pursuant to Water Code
section 10608.52.2%°

An agricultural water supplier that is a party to the Quantification Settlement
Agreement (QSA), as defined in Statutes 2002, chapter 617, section 1 is not
subject to this requirement for as long as the QSA remains in effect.’®

282 \Water Code sections 10820; 10826 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
283 \Water Code sections 10820; 10826 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
284 \Water Code section 10820 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

28 \Water Code section 10608.48(d) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
28 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

287 \Water Code section 10608.48(d) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
288 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).

289 \Water Code section 10608.48(e) (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
29 \Water Code section 10608.8 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
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3. Section 10608.48(0-i), as added by Statutes 2009-2010, 7th Extraordinary Session,
chapter 4 (SBX7 7), does not impose any new activities on local government.

Section 10608.48(g) provides that on or before December 31, 2013, DWR shall submit to the
Legislature a report on agricultural efficient water management practices that have been
implemented or are planned to be implemented, and an assessment of those practices and their
effects on agricultural operations. Section 10608.48(h) states that DWR “may update the
efficient water management practices required pursuant to [section 10608.48(c)],” but only after
conducting public hearings. Section 10608.48(i) provides that DWR *“shall adopt regulations
that provide for a range of options that agricultural water suppliers may use or implement to
comply with the measurement requirement” of section 10608.48(b).

The plain language of these sections section 10608.48(g-i) is directed to DWR, and does not
impose any activities or requirements on local government.

4, Sections 10821, 10841, 10842, 10843, and 10844, as added by Statutes 2009-2010,
7th Extraordinary Session, chapter 4 (SBX7 7), impose new requirements on
agricultural water suppliers.

Water Code section 10821, as added, provides that an agricultural water supplier required to
prepare an AWMP pursuant to this part, “shall notify each city or county within which the
supplier provides water supplies that the agricultural water supplier will be preparing the plan or
reviewing the plan and considering amendments or changes to the plan.”**

In addition, newly added section 10841 requires that the plan be made available for public
inspection and that a public hearing shall be held as follows:

Prior to adopting a plan, the agricultural water supplier shall make the proposed
plan available for public inspection, and shall hold a public hearing on the plan.
Prior to the hearing, notice of the time and place of hearing shall be published
within the jurisdiction of the publicly owned agricultural water supplier pursuant
to Section 6066 of the Government Code. A privately owned agricultural water
supplier shall provide an equivalent notice within its service area and shall
provide a reasonably equivalent opportunity that would otherwise be afforded
througgza public hearing process for interested parties to provide input on the
plan...

Section 10842 provides that an agricultural water supplier shall implement its AWMP “in
accordance with the schedule set forth in its plan.”?*

Following adoption of an AWMP, section 10843 requires an agricultural water supplier to
submit a copy of its AWMP, no later than 30 days after adoption, to DWR and to the following
affected or interested entities:

(2) Any city, county, or city and county within which the agricultural water supplier
provides water supplies.

291 Water Code section 10821 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
292 \Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
293 \Water Code section 10842 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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(3) Any groundwater management entity within which jurisdiction the agricultural water
supplier extracts or provides water supplies.

(4) Any urban water supplier within which jurisdiction the agricultural water supplier
provides water supplies.

(5) Any city or county library within which jurisdiction the agricultural water supplier
provides water supplies.

(6) The California State Library.

(7) Any local agency formation commission serving a county within which the
agricultural water supplier provides water supplies.*

Finally, newly added section 10844 requires an agricultural water supplier to make its water
management plan available for public review via the internet, as follows:

(@) Not later than 30 days after the date of adopting its plan, the agricultural water
supplier shall make the plan available for public review on the agricultural
water supplier’s Internet Web site.

(b) An agricultural water supplier that does not have an Internet Web site shall
submit to [DWR], not later than 30 days after the date of adopting its plan, a
copy of the adopted plan in an electronic format. [DWR] shall make the plan
available for public review on [its] Internet Web site.*®

The prior provisions of the Water Code pertaining to the adoption and implementation of
AWMPs, as explained above, were inoperative by their own terms as of January 1, 1993.%%
Therefore, the requirements to hold a public hearing, to implement the plan in accordance with
the schedule, to submit copies to DWR and other specified local entities, and to make the plan
available by either posting the plan on the supplier’s web site, or by sending an electronic copy
to DWR for posting on its web site, are new activities with respect to prior law.

However, section 10828, as discussed above, provides that USBR or CVP contractors may
satisfy the requirements of section 10826 by submitting their water conservation plans adopted
within the previous four years pursuant to the Central Valley Improvement Act or the
Reclamation Reform Act of 1982.2%" This section does not expressly exempt CVP or USBR
contractors from all requirements of Part 2.8, but only from the content requirements of the plan
itself, and the requirement to adopt according to the “schedule” set forth in section 10820, as
discussed above. Accordingly, the DWR’s Guidebook to Assist Agricultural Water Suppliers to
Prepare a 2012 [AWMP] provides:

All agricultural water suppliers required to prepare new agricultural water
management/conservation plans must prepare and complete their plan in
accordance with Water Code Part 2.8, Article 1 and Article 3 requirements for

29 \Water Code section 10843 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
295 \Water Code section 10844 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
2% gee former Water Code sections 10840-10845; 10855 (Stats. 1986, ch. 954).
297 \Water Code section 10828 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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notification, public participation, adoption, and submittal (refer to Section 3.1 for
details). The federal review process may incorporate many requirements
specified in Part 2.8, Articles 1 and 3; as such the federal process may meet the
requirements of Part 2.8, otherwise, the agricultural water supplier would have to
complete those requirements in Part 2.8, Articles 1 and 3 that are not already a
part of the federal review process.?*®

Avrticle 1 of Part 2.8 includes section 10821, which requires an agricultural water supplier to
notify the city or county that it will be preparing an AWMP. Therefore, to the extent that the
“federal process” of adopting a water conservation plan for USBR or CVP also requires notice to
the city or county, this activity is not newly required. Article 3 of Part 2.8 includes sections
10840-10845, pertaining to the adoption and implementation of AWMPs. Those requirements
include, as discussed above, noticing and holding a public hearing; implementing the plan in
accordance with the schedule set forth in the plan; submitting a copy of the AWMP to specified
state and local entities within 30 days after adoption; and making the AWMP available on the
supplier’s website, or submitting the AWMP for posting on DWR’s website. To the extent that
the “federal process” satisfies those requirements, they are not newly required by the test claim
statutes.

In addition, as noted above, section 10829 provides that an agricultural water supplier may
satisfy the requirements “of this part” by adopting an UWMP pursuant to Part 2.6 or by
participating in areawide, regional, watershed, or basinwide water management planning, so long
as those plans meet or exceed the requirements of this part.*® That exception would include all
of the notice and hearing requirements identified below.

Based on the foregoing, the Commission finds that Water Code sections 10821, 10841, 10842,
10843, and 10844 impose new requirements on agricultural water suppliers, except those that
adopt an UWMP or participate in areawide, regional, watershed, or basinwide water
management planning, and except to the extent that suppliers that are USBR or CVP contractors
have water conservation plans that satisfy the AWMP adoption requirements, as follows:

e Notify the city or county within which the agricultural supplier provides water
supplies that it will be preparing the AWMP or reviewing the AWMP and
considering amendments or changes.**

e Prior to adopting a plan, the agricultural water supplier shall make the proposed
plan available for public inspection, and shall hold a public hearing on the plan.*®*

e Prior to the hearing, notice of the time and place of hearing shall be published in a
newspaper within the jurisdiction of the publicly owned agricultural water

29 Exhibit X, Guidebook to Assist Agricultural Water Suppliers to Prepare a 2012 Agricultural
Water Management Plan, at p. 94 [emphasis added].

299 \Water Code section 10829 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%90 \Water Code section 10821(Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%01 \Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
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supplis%r2 once a week for two successive weeks, as specified in Government Code
6066.

e Implement the AWMP in accordance with the schedule set forth in the AWMP.*%

e An agricultural water supplier shall submit to the following entities a copy of its
plan no later than 30 days after the adoption of the plan. Copies of amendments or
changes to the plans shall be submitted to the entities identified within 30 days
after the adoption of the amendments or changes.

o DWR.

0 Any city, county, or city and county within which the agricultural water
supplier provides water supplies.

o0 Any groundwater management entity within which jurisdiction the
agricultural water supplier extracts or provides water supplies.

0 Any urban water supplier within which jurisdiction the agricultural water
supplier provides water supplies.

0 Any city or county library within which jurisdiction the agricultural water
supplier provides water supplies.

The California State Library.

Any local agency formation commission serving a county within which
the agricultural water supplier provides water supplies.**

e An agricultural water supplier shall make its agricultural water management plan
available for public review on its web site not later than 30 days after adopting the
plan, or for an agricultural water supplier that does not have a web site, submit an
electronic copy to the Department of Water Resources not later than 30 days after
adoption, and the Department shall make the plan available for public review on
its web site.*°

5. Aagricultural Water Measurement Regulations, California Code of Requlations, Title

23, Division 6, sections 597 through 597.4, Register 2012, Number 28.

California Code of Regulations, title 23, section 597 provides that under authority included in
Water Code section 10608.48(i), DWR is required to adopt regulations that provide for a range

of options that agricultural water suppliers may use or implement to comply with the

measurement requirements of section 10609.48(b).3 The plain language of this section does

not impose any new activities or requirements on local government.

%92 \Water Code section 10841 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%93 \Water Code section 10842 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%94 Water Code section 10843 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%95 \Water Code section 10844 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%% Code of Regulations, title 23, section 597 (Register 2012, No. 28).
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Section 597.1 provides that an agricultural water supplier providing water to less than 10,000
irrigated acres, excluding acres that receive only recycled water, is not subject to this article, and
a supplier providing water to 10,000 or more irrigated acres but less than 25,000 irrigated acres,
excluding acres that receive only recycled water, is not subject to this article unless sufficient
funding is provided pursuant to Water Code section 10853. A supplier providing water to
25,000 irrigated acres or more, excluding acres that receive only recycled water, is subject to this
article. A supplier providing water to wildlife refuges or habitat lands, as specified, is subject to
this article. A wholesale agricultural water supplier is subject to this article at the location at
which control of the water is transferred to the receiving water supplier, but the wholesale
supplier is not required to measure the ultimate deliveries to customers. A canal authority or
other entity that conveys water through facilities owned by a federal agency is not subject to this
article. An agricultural water supplier that is a party to the QSA, as defined in Statutes 2002,
chapter 617, section 1, is not subject to this article. And finally, DWR is not subject to this
article.>®” None of the above-described provisions of section 597.1 impose any new
requirements or activities on local government.

Section 597.2 provides definitions of “accuracy,” “agricultural water supplier,” “approved by an
engineer,” “best professional practices,” “customer,” “delivery point,” “existing measurement
device,” “farm-gate,” “irrigated acres,” “manufactured device,” “measurement device,” “new or
replacement measurement device,” “recycled water,” and “type of device.”*”® Based on the plain
language of 597.2, the definitions provided in section 597.2 do not impose any new requirements
or activities on local government.

Section 597.3 requires an agricultural water supplier to measure surface water and groundwater
that it delivers to its customers and provides a range of options to comply with section
10608.48(i), as follows:

An agricultural water supplier subject to this article shall measure surface water
and groundwater that it delivers to its customers pursuant to the accuracy
standards in this section. The supplier may choose any applicable single
measurement option or combination of options listed in paragraphs (a) or (b) of
this section. Measurement device accuracy and operation shall be certified,
tested, inspected and/or analyzed as described in §597.4 of this article.

(a) Measurement Options at the Delivery Point or Farm-gate of a Single
Customer

An agricultural water supplier shall measure water delivered at the delivery
point or farm-gate of a single customer using one of the following
measurement options. The stated numerical accuracy for each measurement
option is for the volume delivered. If a device measures a value other than
volume, for example, flow rate, velocity or water elevation, the accuracy
certification must incorporate the measurements or calculations required to
convert the measured value to volume as described in 8597.4(e).

%97 Code of Regulations, title 23, section 597.1 (Register 2012, No. 28).
%98 Code of Regulations, title 23, section 597.2 (Register 2012, No. 28).
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(1) An existing measurement device shall be certified to be accurate to within
+12% by volume,

and,

(2) A new or replacement measurement device shall be certified to be
accurate to within:

(A) 5% by volume in the laboratory if using a laboratory certification;
(B)  +10% by volume in the field if using a non-laboratory certification.

(b) Measurement Options at a Location Upstream of the Delivery Points or
Farm-gates of Multiple Customers

(1) An agricultural water supplier may measure water delivered at a location
upstream of the delivery points or farm-gates of multiple customers using
one of the measurement options described in 8597.3(a) if the downstream
individual customer's delivery points meet either of the following
conditions:

(A)  The agricultural water supplier does not have legal access to the
delivery points of individual customers or group of customers
needed to install, measure, maintain, operate, and monitor a
measurement device.

(B)  An engineer determines that, due to small differentials in water
level or large fluctuations in flow rate or velocity that occur during
the delivery season at a single farm-gate, accuracy standards of
measurement options in 8597.3(a) cannot be met by installing a
measurement device or devices (manufactured or on-site built or
in-house built devices with or without additional components such
as gauging rod, water level control structure at the farm-gate, etc.).
If conditions change such that the accuracy standards of
measurement options in 8597.3(a) at the farm-gate can be met, an
agricultural water supplier shall include in its Agricultural Water
Management Plan, a schedule, budget and finance plan to
demonstrate progress to measure water at the farm-gate in
compliance with 8597.3(a) of this article.

(2) An agricultural water supplier choosing an option under paragraph (b)(I)
of this section shall provide the following current documentation in its
Agricultural Water Management Plan(s) submitted pursuant to Water
Code §10826:

(A)  When applicable, to demonstrate lack of legal access at delivery
points of individual customers or group of customers downstream
of the point of measurement, the agricultural water supplier's legal
counsel shall certify to the Department that it does not have legal
access to measure water at customers delivery points and that it has
sought and been denied access from its customers to measure water
at those points.
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(B)  When applicable, the agricultural water supplier shall document
the water measurement device unavailability and that the water
level or flow conditions described in 8597.3(b)(l)(B) exist at
individual customer's delivery points downstream of the point of
measurement as approved by an engineer.

(C)  The agricultural water supplier shall document all of the following
criteria about the methodology it uses to apportion the volume of
water delivered to the individual downstream customers:

(1)  How it accounts for differences in water use among the
individual customers based on but not limited to the duration of
water delivery to the individual customers, annual customer
water use patterns, irrigated acreage, crops planted, and on-
farm irrigation system, and;

(i)  That it is sufficient for establishing a pricing structure based at
least in part on the volume delivered, and,;

(iii)  That it was approved by the agricultural water supplier's
governing board or body.>*

Thus, one option under these regulations, in order to measure the volume of water delivered, as
required by section 10608.48, is measurement “at the delivery point or farm-gate of a single
customer” using an existing measurement device certified to be accurate to within 12% by
volume, or a new measurement device certified to be accurate within 5% if certified in a
laboratory or within 10% if certified in the field. Another option is to measure upstream of a
delivery point or farm gate if the supplier does not have legal access to the delivery point for an
individual customer, or if the standards of measurement cannot be met due to large fluctuations
in flow rate or velocity during the delivery season. If this option is chosen, appropriate
documentation explaining the option must be provided, as described above.

The claimants allege that section 597.3 requires agricultural water suppliers to measure at a
delivery point or farm gate “by either (1) using an existing measurement device, certified to be
accurate within £12% by volume or (2) a new or replacement measurement device, certified to
be accurate within £5% by volume in the laboratory if using a laboratory certification or +10%
by volume in the field if using a non-laboratory certification.” In addition, the claimants allege
that the regulations provide for “limited exceptions” if the supplier is unable to measure at the
farm-gate, which allow, in certain circumstances, for upstream measurement.**° The claimants
assert that prior to these regulations, “there was no requirement to measure water delivered to the
farm-gate of each single customer, with limited exception.”*

DWR argues that these regulations merely provide options, and are not therefore a mandate.
Specifically, DWR asserts that “[n]o local government is required to comply with those
regulations.” DWR asserts that “the regulations exist as a resource for agricultural water

%99 Code of Regulations, title 23, section 597.3 (Register 2012, No. 28).
310 Exhibit B, 12-TC-01, at p. 4.
11 Exhibit B, 12-TC-01, at p. 6.

66
Water Conservation, 10-TC-12 and 12-TC-01
Draft Proposed Decision



suppliers who wish to comply with certain requirements...described in the 2009 Water Law.”
DWR concludes that “[the regulations] are optional, and the suppliers are free to comply with the
law in other ways.”*?

Section 10608.48(i) provides that DWR *“shall adopt regulations that provide for a range of
options that agricultural water suppliers may use or implement” to comply with the measurement
requirements of subdivision (b).** The phrase “may use or implement” suggests that the
regulations provide a choice for agricultural water suppliers, rather than a mandate.

However, Section 10608.48(b) states that agricultural water suppliers “shall implement all of the
following critical efficient management practices...(1) Measure the volume of water delivered to
customers with sufficient accuracy to comply with subdivision (a) of Section 531.10 and to
[adopt a pricing structure based in part on quantity of water delivered].”** Moreover, the plain
language of section 597.3 of the regulations, as cited above, states that an agricultural water
supplier “shall measure surface water and groundwater that it delivers to customers pursuant to
the accuracy standards in this section.” The language states that the supplier “may choose any
applicable single measurement option or combination of options listed in paragraphs (a) or (b) of
this section.”>™® There is no express provision for choosing a measurement option or
combination of options not listed in section 597.3. Although an agricultural water supplier may
pick which one of the regulatory options to comply with, it “shall” pick one of them based on the
plain language of section 597.3. As a result, most agricultural water suppliers are required to
implement one of the measurement options provided by 597.3. As discussed above though, there
are several water suppliers exempt from this requirement, including parties to the QSA, suppliers
providing water to less than 10,000 irrigated acres, excluding acres that receive only recycled
water, and suppliers providing water to more than 10,000 irrigated acres but less than 25,000
irrigated acres, excluding acres that receive only recycled water, unless sufficient funding is
provided pursuant to Water Code section 10853. Thus, section 597.3 requires the following for
those agencies which are not exempt:

e Measure water delivered at the delivery point or farm-gate of a single
customer using one of the following options.

0 An existing measurement device certified to be accurate to within £12%
by volume.

o0 A new or replacement measurement device certified to be accurate to
within:
= +5% by volume in the laboratory if using a laboratory certification;
=  +10% by volume in the field if using a non-laboratory certification.

If a device measures a value other than volume (e.g., flow rate, velocity or
water elevation) the accuracy certification must incorporate the

312 Exhibit D, DWR Comments, at p. 11.

%13 \Water Code section 10608.48 (Stats. 2009-2010, 7th Ex. Sess., ch. 4 (SBX7 7)).
3 1bid.

%15 Code of Regulations, title 23, section 597.3 (Register 2012, No. 28).
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measurements or calculations required to convert the measured value to
volume. 3%

e Measure water delivered at a location upstream of the delivery points or farm-
gates of multiple customers if:

0 The supplier does not have legal access to the delivery points of individual
customers or group of customers needed to install, measure, maintain,
operate, and monitor a measurement device; or

0 An engineer determines that, due to small differentials in water level or
large fluctuations in flow rate or velocity that occur during the delivery
season, accuracy standards of measurement cannot be met by installing a
measurement device or devices.*!

e And, when a supplier chooses to measure water delivered at an upstream
location:

o Provide, where applicable, documentation to demonstrate the lack of legal
access at delivery points of individual or groups of customers downstream
of the point of measurement; or documentation of the water measurement
device unavailability and that water level or flow conditions exist that
prohibit meeting accuracy standards, as approved by an engineer.

0 Document the following about its apportionment of water delivered to
individual customers:

= How the supplier accounts for differences in water use among
individual customers based on the duration of water delivery to the
individual customers, annual customer water use patterns, irrigated
acreage, crops planted, and on-farm irrigation system;

= That it is sufficient for establishing a pricing structure based at
least in part on the volume of water delivered; and

= That it was approved by the agricultural water supplier’s governing
board or body.**?

Section 597.4, also alleged in this consolidated test claim, requires that measurement devices be
certified and documented as follows:

(@) Initial Certification of Device Accuracy

The accuracy of an existing, new or replacement measurement device or type
of device, as required in 8597.3, shall be initially certified and documented as
follows:

%18 Code of Regulations, title 23, section 597.3(a) (Register 2012, No. 28).
317 Code of Regulations, title 23, section 597.3(b) (Register 2012, No. 28).
%18 Code of Regulations, title 23, section 597.3(b) (Register 2012, No. 28).
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(1) For existing measurement devices, the device accuracy required in section
597.3(a) shall be initially certified and documented by either:

(A)  Field-testing that is completed on a random and statistically
representative sample of the existing measurement devices as
described in 8597.4(b)(1) and 8597.4(b)(2). Field-testing shall be
performed by individuals trained in the use of field-testing equipment,
and documented in a report approved by an engineer.

Or,

(B) Field-inspections and analysis completed for every existing
measurement device as described in 8597.4(b)(3). Field-
inspections and analysis shall be performed by trained
individuals in the use of field inspection and analysis, and
documented in a report approved by an engineer.

(2) For new or replacement measurement devices, the device accuracy
required in sections 597.3 (a)(2) shall be initially certified and documented
by either:

(A)  Laboratory Certification prior to installation of a measurement device
as documented by the manufacturer or an entity, institution or
individual that tested the device following industry-established
protocols such as the National Institute for Standards and Testing
(NIST) traceability standards. Documentation shall include the
manufacturer's literature or the results of laboratory testing of an
individual device or type of device.

Or,

(B)  Non-Laboratory Certification after the installation of a measurement
device in the field, as documented by either:

(1)  An affidavit approved by an engineer submitted to the agricultural
water supplier of either (1) the design and installation of an
individual device at a specified location, or (2) the standardized
design and installation for a group of measurement devices for
each type of device installed at specified locations.

Or,

(i) Areport submitted to the agricultural water supplier and approved
by an engineer documenting the field-testing performed on the
installed measurement device or type of device, by individuals
trained in the use of field testing equipment.

(b) Protocols for Field-Testing and Field-Inspection and Analysis of Existing
Devices

(1) Field-testing shall be performed for a sample of existing measurement
devices according to manufacturer's recommendations or design
specifications and following best professional practices. It is
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recommended that the sample size be no less than 10% of existing
devices, with a minimum of 5, and not to exceed 100 individual devices
for any particular device type. Alternatively, the supplier may develop its
own sampling plan using an accepted statistical methodology.

(2) If during the field-testing of existing measurement devices, more than one
quarter of the samples for any particular device type do not meet the
criteria pursuant to 8597.3(a), the agricultural water supplier shall provide
in its Agricultural Water Management Plan, a plan to test an additional
10% of its existing devices, with a minimum of 5, but not to exceed an
additional 100 individual devices for the particular device type. This
second round of field-testing and corrective actions shall be completed
within three years of the initial field-testing.

(3) Field-inspections and analysis protocols shall be performed and the results
shall be approved by an engineer for every existing measurement device to
demonstrate that the design and installation standards used for the
installation of existing measurement devices meet the accuracy standards
of §597.3(a) and operation and maintenance protocols meet best
professional practices.

(c) Records Retention

Records documenting compliance with the requirements in 8597.3 and §597.4
shall be maintained by the agricultural water supplier for ten years or two
Agricultural Water Management Plan cycles.

(d) Performance Requirements

(1) All measurement devices shall be correctly installed, maintained,
operated, inspected, and monitored as described by the manufacturer, the
laboratory or the registered Professional Engineer that has signed and
stamped certification of the device, and pursuant to best professional
practices.

(2) If an installed measurement device no longer meets the accuracy
requirements of 8597.3(a) based on either field-testing or field-inspections
and analysis as defined in sections 597.4 (a) and (b) for either the initial
accuracy certification or during operations and maintenance, then the
agricultural water supplier shall take appropriate corrective action,
including but not limited to, repair or replacement to achieve the
requirements of this article.

(e) Reporting in Agricultural Water Management Plans

Agricultural water suppliers shall report the following information in their
Agricultural Water Management Plan(s):

(1) Documentation as required to demonstrate compliance with §597.3 (b), as
outlined in section §597.3(b)(2), and 8597.4(b)(2).

(2) A description of best professional practices about, but not limited to, the
(1) collection of water measurement data, (2) frequency of measurements,
70
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(3) method for determining irrigated acres, and (4) quality control and
quality assurance procedures.

(3) If a water measurement device measures flow rate, velocity or water
elevation, and does not report the total volume of water delivered, the
agricultural water supplier must document in its Agricultural Water
Management Plan how it converted the measured value to volume. The
protocols must follow best professional practices and include the
following methods for determining volumetric deliveries:

(A)  For devices that measure flow-rate, documentation shall describe
protocols used to measure the duration of water delivery where volume
is derived by the following formula: Volume = flow rate x duration of
delivery.

(B)  For devices that measure velocity only, the documentation shall
describe protocols associated with the measurement of the cross-
sectional area of flow and duration of water delivery, where volume is
derived by the following formula: Volume = velocity x cross-section
flow area x duration of delivery.

(C)  For devices that measure water elevation at the device (e.g. flow over a
weir or differential elevation on either side of a device), the
documentation shall describe protocols associated with the
measurement of elevation that was used to derive flow rate at the
device. The documentation will also describe the method or formula
used to derive volume from the measured elevation value(s).

(4) If an existing water measurement device is determined to be out of
compliance with 8597.3, and the agricultural water supplier is unable to
bring it into compliance before submitting its Agricultural Water
Management Plan in December 2012, the agricultural water supplier shall
provide in its 2012 plan, a schedule, budget and finance plan for taking
corrective action in three years or less.

Thus, the plain language of section 597.4 requires agricultural water suppliers to certify and
document the initial accuracy of “existing, new or replacement measurement device[s],” as
specified.**® In addition, section 597.4 provides that field-testing “shall be performed” following
“best professional practices,” and either sampling “no less than 10% of existing devices,” as
recommended by the department, or developing a “sampling plan using an accepted statistical
methodology.” Then, if field testing results in more than a quarter of any particular devices
failing the accuracy criteria described in section 597.3(a), above, the supplier “shall provide in its
Agricultural Water Management Plan, a plan to test an additional 10% of its existing
devices...”%? In addition, section 597.4 provides that records documenting compliance “shall be
maintained...for ten years or two Agricultural Water Management Plan cycles.”**! Section

319 Code of Regulations, title 23, section 597.4(a) (Register 2012, No. 28).
%20 Code of Regulations, title 23, section 597.4(b) (Register 2012, No. 28).
%21 Code of Regulations, title 23, section 597.4(c) (Register 2012, No. 28).
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597.4 further provides that “all measurement devices shall be correctly installed, maintained,
operated, inspected, and monitored,” and if a device no longer meets the accuracy requirements
of section 597.3, the supplier “shall take appropriate corrective action,” including repair or
replacement, if necessary.**> And finally, section 597.4 requires agricultural water suppliers to
report additional information regarding their compliance and “best professional practices” for
water measurement in their agricultural water measurement plan.**

As noted above, some agricultural water suppliers may have been required pursuant to section
531.10 to measure farm-gate water deliveries.*** To the extent that those measurement programs
or practices satisfy the requirements of these regulations, the regulations do not impose new
activities.**® In addition, for any agricultural water supplier that is also an urban water supplier,
existing sections 525 through 527 required those entities to install water meters on new and
existing service connections, as specified.*?® To the extent that any such water meter on an
agricultural service connection satisfies the measurement requirements of these regulations, the
regulations do not impose any new activities or requirements.

Based on the foregoing, the Commission finds that section 597.4 imposes new requirements on
agricultural water suppliers not exempt from the water measurement requirements, and not
already required by existing law to take part in the programs or practices of water measurement,
discussed above, that would satisfy the accuracy standards of these regulations, as follows:

o Certify the initial accuracy of existing measurement devices by either:

o0 Field-testing that is completed on a random and statistically representative
sample of the existing measurement devices, performed by individuals
trained in the use of field-testing equipment, and documented in a report
approved by an engineer; or

o Field inspections and analysis for every existing measurement device,
performed by individuals trained in the use of field inspection and
analysis, and documented in a report approved by an engineer.**’

e Certify the initial accuracy of new or replacement measurement devices by either:

o0 Laboratory certification prior to installation of the device as documented
by the manufacturer or an entity, institution, or individual that tested the
device following industry-established protocols such as the National
Institute of Standards and Testing traceability standards. Documentation
shall include the manufacturer’s literature or the results of laboratory
testing of an individual device or type of device; or

%22 Code of Regulations, title 23, section 597.4(d) (Register 2012, No. 28).
%23 Code of Regulations, title 23, section 597.4(e) (Register 2012, No. 28).
324 \Water Code section 531.10 (Stats. 2007, ch. 675 (AB 1404)).

325 See discussion above addressing section 10608.48(a-c).

326 gection 525 as amended by statutes 2005, chapter 22; Section 527 as amended by statutes
2005, chapter 22; Section 526 as amended by Statutes 2004, chapter 884.

%27 Code of Regulations, title 23, section 597.4(a)(1) (Register 2012, No. 28).

12
Water Conservation, 10-TC-12 and 12-TC-01
Draft Proposed Decision



0 Non-laboratory certification after installation of a measurement device in
the field, documented by either:

= An affidavit approved by an engineer submitted to the agricultural
water supplier of either (1) the design and installation of an
individual device at a specified location, or (2) the standardized
design and installation for a group of measurement devises for
each type of device installed at specified locations; or

= A report submitted to the agricultural water supplier and approved
by an engineer documenting the field-testing performed on the
installed measurement device or type of device, by individuals
trained in the use of field testing equipment. 2

e Ensure that field-testing is performed as follows:

o Field-testing shall be performed for a sample of existing measurement
devices according to the manufacturer’s recommendations or design
specifications and following best professional practices.

o If more than one quarter of the samples for any particular device type do
not meet the accuracy criteria specified in section 597.3(a), the supplier
shall provide in its Agricultural Water Management Plan a plan to test an
additional 10% of its existing devices, with a minimum of 5, but not to
exceed 100 additional devices for the particular device type, and shall
complete the second round of field-testing and corrective actions within
three years of the initial field-testing.

o Field inspections and analysis protocols shall be performed and the results
shall be approved by an engineer for every existing measurement device to
demonstrate that the design and installation standards used for the
installation of existing measurement devices meet the accuracy standards
specified in section 597.3(a) and that operation and maintenance protocols
meet best professional practices.**°

e Maintain records documenting compliance with the requirements of sections
597.3 and 597.4 for ten years or two Agricultural Water Management Plan
cycles.®®

e Ensure that all measurement devices are correctly installed, maintained, operated,
inspected, and monitored as described by the manufacturer, the laboratory or the
registered Professional Engineer that has signed and stamped certification of the
device, and pursuant to best professional practices.***

%28 Code of Regulations, title 23, section 597.4(a)(2) (Register 2012, No. 28).
%29 Code of Regulations, title 23, section 597.4(b) (Register 2012, No. 28).
%30 Code of Regulations, title 23, section 597.4(c) (Register 2012, No. 28).
%31 Code of Regulations, title 23, section 597.4(d)(1) (Register 2012, No. 28).
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e If an installed measurement device no longer meets the accuracy requirements of
section 597.3(a) based on either field-testing or field-inspections and analysis for
either the initial accuracy certification or during operations and maintenance, take
appropriate corrective action, including but not limited to, repair or replacement
of the device.3*

e Report the information listed below in its Agricultural Water Management
Plan(s). :

o Documentation, as required, to demonstrate that an agricultural water
supplier that chooses to measure upstream of a delivery point or farm-gate
for a customer or group of customers has complied justified the reason to
do so, and has taken appropriate steps to ensure that measurements can be
allocated to the customer or group of customers sufficiently to support a
pricing structure based at least in part on quantity of water delivered.

o0 A description of best professional practices about, but not limited to, the
(2) collection of water measurement data, (2) frequency of measurements,
(3) method for determining irrigated acres, and (4) quality control and
quality assurance procedures.

o If a water measurement device measures flow rate, velocity or water
elevation, and does not report the total volume of water delivered, the
agricultural water supplier must document in its Agricultural Water
Management Plan how it converted the measured value to volume. The
protocols must follow best professional practices and include the
following methods for determining volumetric deliveries:

= For devices that measure flow-rate, documentation shall describe
protocols used to measure the duration of water delivery where
volume is derived by the following formula: Volume = flow rate x
duration of delivery.

= For devices that measure velocity only, the documentation shall
describe protocols associated with the measurement of the cross-
sectional area of flow and duration of water delivery, where
volume is derived by the following formula: Volume = velocity x
cross-section flow area x duration of delivery.

= For devices that measure water elevation at the device (e.g. flow
over a weir or differential elevation on either side of a device), the
documentation shall describe protocols associated with the
measurement of elevation that was used to derive flow rate at the
device. The documentation will also describe the method or
formula used to derive volume from the measured elevation
value(s).

%32 Code of Regulations, title 23, section 597.4(d)(2) (Register 2012, No. 28).
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o If an existing water measurement device is determined to be out of
compliance with 8597.3, and the agricultural water supplier is unable to
bring it into compliance before submitting its Agricultural Water
Management Plan in December 2012, the agricultural water supplier shall
provide in its 2012 plan, a schedule, budget and finance plan for taking
corrective action in three years or less.>**

D. The Test Claim Statutes and Regulations do not Result in Increased Costs Mandated by
the State, Because the Claimants Possess Fee Authority Sufficient as a Matter of Law to
Cover the Costs of any New Mandated Activities.

As the preceding analysis indicates, many of the requirements of the test claim statutes are not
new, at least with respect to some urban or agricultural water suppliers, because suppliers were
previously required to perform substantially the same activities under prior law. Additionally,
many of the alleged test claim statutes do not impose any requirements at all, based on the plain
language. However, even if the new requirements identified above could be argued to mandate a
new program or higher level of service, the Commission finds that the costs incurred to comply
with those requirements are not mandated by the state, because all affected entities have fee
authority, sufficient as a matter of law to cover the costs of any mandated activities.

Government Code section 17556(d) provides that the Commission shall not find costs mandated
by the state, as defined in section 17514, if the local government claimant “has the authority to
levy service charges, fees, or assessments sufficient to pay for the mandated program or
increased level of service.” The California Supreme Court upheld the constitutionality of
Government Code section 17556, subdivision (d), in County of Fresno v. State of California.®**
The court, in holding that the term “costs” in article XIII B, section 6, excludes expenses
recoverable from sources other than taxes, stated:

Section 6 was included in article X111 B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments. (See
County of Los Angeles I, supra, 43 Cal.3d at p. 61.) The provision was intended
to preclude the state from shifting financial responsibility for carrying out
governmental functions onto local entities that were ill equipped to handle the
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830,
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was designed to
protect the tax revenues of local governments from state mandates that would
require expenditure of such revenues. Thus, although its language broadly
declares that the “state shall provide a subvention of funds to reimburse ... local
government for the costs [of a state-mandated new] program or higher level of
service,” read in its textual and historical context section 6 of article X111 B
requires subvention only when the costs in question can be recovered solely from
tax revenues.**®

%33 Code of Regulations, title 23, section 597.4(e) (Register 2012, No. 28).
%34 County of Fresno v. State of California, supra, 53 Cal.3d 482.
5 1d, at p. 487 [emphasis added].
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Accordingly, in Connell v. Superior Court of Sacramento County,3* the Santa Margarita Water

District, among others, was denied reimbursement on the basis of its authority to impose fees on
water users. The water districts submitted evidence “that rates necessary to cover the increased
costs [of pollution control regulations] would render the reclaimed water unmarketable and
would encourage users to switch to potable water.”**" The court concluded that “[t]he question
is whether the Districts have authority, i.e., the right or power, to levy fees sufficient to cover the
costs.” Water Code section 35470 authorized the levy of fees to “correspond to the cost and
value of the service,” and “to defray the ordinary operation or maintenance expenses of the
district and for any other lawful district purpose.”*® The court held that the Districts had not
demonstrated “that anything in Water Code section 35470 limits the authority of the Districts to
levy fees “sufficient” to cover their costs,” and that therefore “the economic evidence presented
by SMWD to the Board [of Control] was irrelevant and injected improper factual questions into
the inquiry.”*%

Likewise, in Clovis Unified School District v. Chiang, the court found that the SCO was not
acting in excess of its authority in reducing reimbursement claims to the full extent of the
districts’ authority to impose fees, even if there existed practical impediments to collecting the
fees. In making its decision the court noted that the concept underlying the state mandates
process that Government Code sections 17514 and 17556(d) embody is that “[t]o the extent a
local agency or school district ‘has the authority’ to charge for the mandated program or
increased level of service, that charge cannot be recovered as a state-mandated cost.”* The
court further noted that, “this basic principle flows from common sense as well.” The court
reasoned: “As the Controller succinctly puts it, “Claimants can choose not to require these fees,
but not at the state’s expense.””**!

1. The claimants have statutory authority to levy fees or charges for the provision of water.

Both Finance and DWR asserted, in comments on the test claim, that the test claim statutes are
not reimbursable pursuant to section 17556(d). Finance argued that the claimants are “statutorily
authorized to charge a fee for the delivery of water,” and thus “each of these water agencies has
the ability to cover any potential initial and ongoing costs related to the Act and Regulations with
fee revenue.”** DWR asserted that “Senate Bill 1017, which amended the [Urban Water
Management Act] in 1994,” provides authority for an urban water supplier “to recover the costs
of preparing its [urban water management plan] and implementing the reasonable water
conservation measures included in the plan in its water rates.”**

%% (Cal. Ct. App. 3d Dist. 1997) 59 Cal.App.4th 382.

3714, at p. 399.

338 Ihid.

%39 Connell, supra, (1997) 59 Cal.App.4th at p. 401.

%40 Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, at p. 812.

1 Ibid.

%42 Exhibit C, Finance Comments on Test Claim, at p. 1.

%43 Exhibit D, DWR Comments on Test Claim, at pp. 8-9 [citing Water Code section 10654].
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For the following reasons, the Commission finds that the claimants have statutory authority to
establish and increase fees or assessments for the provision of water services.

Water Code section 35470 provides generally that “[a]ny [water] district formed on or after July
30, 1917, may, in lieu in whole or in part of raising money for district purposes by assessment,
make water available to the holders of title to land or the occupants thereon, and may fix and
collect charges therefor.” Section 35470 further provides that “[t]he charges may vary in
different months and in different localities of the district to correspond to the cost and value of
the service, and the district may use so much of the proceeds of the charges as may be necessary
to defray the ordinary operation or maintenance expenses of the district and for any other lawful
purpose.”®** In addition, section 50911 provides that an irrigation district may “[a]dopt a
schedulatisof rates to be charged by the district for furnishing water for the irrigation of district
lands.”

More specifically, and pertaining to the requirements of the test claim statutes, Water Code
section 10654 permits an urban water supplier to “recover in its rates” for the costs incurred in
preparing and implementing water conservation measures.**® And, section 10608.48 expressly
requires agricultural water suppliers to “[a]dopt a pricing structure for water customers based at
least in part on quantity delivered.”®*’ This provision indicates that the Legislature intended user
fees to be an essential component of the water conservation practices called for by the Act. And
finally, Water Code section 10608.32, as added within the test claim statute, provides that all
costs incurred pursuant to this part may be recoverable in rates subject to review and approval by
the Public Utilities Commission.**®

2. Nothing in Proposition 218, or case law, or any prior Commission Decision, affects the
analysis of the claimants’ statutory fee authority.

The claimants argue that both Finance and DWR cite Connell v. Superior Court and “ignore the
most recent rulings on the subject of Proposition 218 where their exact arguments were
considered and overruled by the Commission in Discharge of Stormwater Runoff, 07-TC-09.”
The claimants conclude that Proposition 218 makes Connell inapposite, and that the Commission
has acknowledged as much in an earlier test claim decision. The claimants argue that “under
Proposition 218, Claimants’ customers could reject the Board’s action to establish or increase
fees or assessments, yet Claimants would still be obligated to implement the mandates.”3*

For the following reasons, the claimant’s argument is unsound. Connell, supra, holds that only a
legal barrier to a local entity’s authority to raise fees or assessments will result in costs mandated
by the state, within the meaning of article X111 B, section 6. Proposition 218 does not, on these
facts, impose a legal barrier, or “divest[]” the claimants of authority to establish or increase

344 \Water Code section 35470 (Stats. 2007, ch. 27 (SB 444)) [emphasis added].

345 Water Code section 50911 (Stats. 2007, ch. 27 (SB 444)).

%48 Water Code section 10654 (Stats. 1994, ch. 609 (SB 1017)).

347 Water Code section 10608.48 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).
%48 Water Code section 10608.32 (Stats. 2009-2010, 7th Ex. Sess. ch. 4 (SBX7 7)).

%49 Exhibit E, Claimant Rebuttal Comments, at pp. 11-12 [citing Discharge of Stormwater
Runoff, 07-TC-09, at p. 107].
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property-related fees or assessments. Moreover, in accordance with the following analysis,
Commission decisions are not precedential, and in any event this test claim is distinguishable
from Discharge of Stormwater Runoff, 07-TC-09, because that test claim addressed services for
which fees or assessments were limited by Proposition 218.

In Connell v. Superior Court, supra the water districts submitted evidence “that rates necessary
to cover the increased costs [of pollution control regulations] would render the reclaimed water
unmarketable and would encourage users to switch to potable water.”**® The water districts
therefore argued that they did not possess fee authority sufficient as a matter of law to negate the
existence of costs mandated by the state, pursuant to Government Code section 17556(d). The
court concluded that “[t]he question is whether the Districts have authority, i.e., the right or
power, to levy fees sufficient to cover the costs,” and that the economic viability of the necessary
rate increases “was irrelevant and injected improper factual questions into the inquiry.”***
Connell did not address the possible impact of Proposition 218 on the districts’ fee authority,
because the districts did not “contend that the services at issue...are among the ‘many services’
impacted by Proposition 218.”3%

Here, the claimants do contend that their services, and their ability to increase fees or
assessments, are impacted by Proposition 218. Proposition 218, adopted by the voters in 1996,
also known as the “Right to VVote on Taxes Act,” declared its purpose to protect taxpayers “by
limiting the methods by which local governments exact revenue from taxpayers without their
consent.” Proposition 218 added articles X111 C and X111 D to the Constitution;>** article XII D,
section 6 provides that an agency seeking to impose or increase fees must identify the parcels
and the amount proposed, and must provide written notice by mail to the record owners of the
identified parcels, including notice of a public hearing, at which the agency is required to
“consider all protests.” Written protests by a majority of owners of the affected parcels are
sufficient to defeat a fee increase. In addition, the section provides that new or increased fees are
required to “not exceed the funds required to provide the property related service;” “not be used
for any purpose other than that for which the fee or charge was imposed;” “not exceed the
proportional cost of the service attributable to the parcel;” and be “actually used by, or
immediately available to, the owner of the property in question.” The section provides
specifically that new fees or charges may not be imposed for general services such as police and
fire protection. Finally, voter approval is required “[e]xcept for fees or charges for sewer, water,
and refuse collection services.”***

The claimants argue that “[b]oth Finance and DWR cite Connell v. Superior Court...” and that
both “ignore the most recent rulings on the subject of Proposition 218 where their exact
arguments were considered and overruled by the Commission in Discharge of Stormwater
Runoff, 07-TC-09.” The claimants cite the following from the test claim statement of decision in
Discharge of Stormwater Runoff:

%0 (1997) 59 Cal.App.4th 382 at p. 399.

%1 Connell, supra, (1997) 59 Cal.App.4th at p. 401.

%2 59 Cal.App.4th at p. 403.

%3 Exhibit X, Text of Proposition 218.

%4 california Constitution, article X111 D, section 6 (adopted November 5, 1996).
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The Commission finds that a local agency does not have sufficient fee authority
within the meaning of Government Code section 17556 if the fee or assessment is
contingent on the outcome of an election by voters or property owners. The plain
language of subdivision (d) of this section prohibits the Commission from finding
the permit imposes “costs mandated by the state” if “The local agency ... has the
authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.” [Emphasis added.] Under
Proposition 218, the local agency has no authority to impose the fee without the
consent of the voters or property owners.>*

The claimants maintain that “[f]inding Connell inapposite, the Commission observed that ‘The
voting requirement of Proposition 218 does not impose a mere practical or economic hurdle, as
in Connell, but a legal and constitutional one.”””**®

However, claimants’ reliance on the Commission’s prior action is misplaced, and claimants’
assertions about the effect of Proposition 218 on the law of Connell are overstated. The current
test claim is distinguishable from the analysis in Discharge of Stormwater Runoff. The
Commission, in Discharge of Stormwater Runoff, deviated from the rule of Connell, and found
that Proposition 218, as applied to the claimants and the mandated activities in that test claim,
constituted a legal and constitutional barrier to increasing fees. The test claim was brought by
the County of San Diego and a number of cities, and alleged various mandated activities and
costs related to reducing stormwater pollution.*** The Commission found that although the
County and the Cities had a generalized fee authority based on regulatory and police powers,**®
“[w]ith some exceptions, local government fees or assessments that are incident to property
ownership are subject to voter approval under article XII1 D of the California Constitution, as
added by Proposition 218 in 1996.”*° The Commission reasoned that “it is possible that the
local agency’s voters or property owners may never adopt the proposed fee or assessment, but
the local agency would still be required to comply with the state mandate,”*® and that “[a]bsent
compliance with the Proposition 218 election and other procedures, there is no legal authority to
impose or raise fees within the meaning of Government Code section 17556, subdivision (d).”**
Thus, the Commission concluded that “[t]he voting requirement of Proposition 218 does not

impose a mere practical or economic hurdle, as in Connell, but a legal and constitutional one.”3®?

%5 Exhibit E, Claimant Rebuttal Comments, at p. 12 [citing Discharge of Stormwater Runoff, 07-
TC-09, at p. 106].

%6 Exhibit E, Claimant Rebuttal Comments, at p. 12 [citing Discharge of Stormwater Runoff, 07-
TC-09, at p. 107].

%7 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 1.

%8 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 103.
%9 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 105.
%0 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 106.
%1 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 107.

%2 Exhibit X, Statement of Decision, Discharge of Stormwater Runoff, 07-TC-09, at p. 107
[citing Connell v. Superior Court, supra, 59 Cal.App.4th 382, at p. 401].
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Here, Proposition 218 does not impose a legal and constitutional hurdle, because fees for the
provision of water services are expressly exempt from the voter approval requirements of
Proposition 218.%%

As discussed above, The Proposition 218 Omnibus Implementation Act, enacted specifically to
construe Proposition 218, defines “water” as “any system of public improvements intended to
provide for the production, storage, supply, treatment, or distribution of water.”*** The statutory
and regulatory metering and other conservation practices required of the claimants therefore
describe “water service.” Unlike the test claimants in Discharge of Stormwater Runoff (cities
and counties), the services for which fees or charges would be increased are expressly exempt
from the voter approval requirements in article XIII D, section 6(c), and the decision and
reasoning of the Commission in Discharge of Stormwater Runoff is not relevant.

Therefore the Commission’s earlier decision is distinguishable on the very same ground that
renders Connell significantly poignant. The claimants cannot rely on the unwillingness of voters
to raise fees, because the fees in question fall, based on the plain language of the Constitution,
outside voter-approval requirement of article XII1 D, section 6(c).

Based on the foregoing analysis, the Commission cannot find costs mandated by the state, within
the meaning of Government Code section 17514, because the claimants have sufficient fee
authority, as a matter of law, to establish or increase fees or charges to cover the costs of any
new required activities.

V. Conclusion

Based on the foregoing analysis, the Commission finds that the Water Conservation Act of 2009,
enacted as Statutes 2009-2010, 7th Extraordinary Session, chapter 4 (SBX7 7), and the
Agricultural Water Measurement Regulations issued by the Department of Water Resources,
found at Code of Regulations, title 23, section 597 et seq., do not impose a reimbursable state-
mandated program on urban retail water suppliers or agricultural water suppliers within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. The Commission therefore denies this test claim.

%63 See California Constitution, article X111 D, section 6(c).
%4 Government Code section 53750(m) (Stats. 2002, ch. 395).
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