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Re: Response to DWR Comments on Draft Proposed Decision Re: Test Claim No. 
10-TC-12 (Water Conservation), consolidated with Test Claim No. 12 TC 01 
(Agricultural Water Measurement) 

Dear Ms. Halsey: 

This letter is in reply to comments of the Department of Water Resources 
(DWR), filed on October 17, 2014, which raise issues not addressed in the Draft Proposed 
Decision issued on July 31, 2014. In its comment letter, DWR urges the Commission on 
State Mandates (Commission) to deny subvention to the Claimants in consolidated Test 
Claims 10-TC-12 and 12-TC-01 based on a finding that the test claim statutes and 
regulations at issue do not constitute a "program" as that term is used in article XIII B, 
section 6, of the California Constitution (Section 6). 1 DWR contends that if the laws and 
regulations at issue in the consolidated test claims are not "programs," then the Claimants 
are not eligible for subvention. 

The word "program," as used in Section 6, has two alternative definitions: (1) 
"programs that carry out the governmental function of providing services to the public" 
and (2) "laws which, to implement a state policy, impose unique requirements on local 
governments and do not apply generally to all residents and entities in the state. "2 

Activities mandated by a "program" that falls within either of these two meanings may be 
eligible for reimbursement.3 Both definitions apply in these Test Claims. 

2 

"Whenever the Legislature or any state agency mandates a new program or higher level of service on 
any local government, the State shall provide a subvention of funds to reimburse that local 
government for the costs of the program or increased level of service .... " Cal. Const., art. XIII b, 
§ 6(a). 

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, at p. 56. 

Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, at p. 537. 
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In its comments, DWR argues that the first definition does not apply because it 
claims that, in order to be a "program," the "service" provided to the public must 
be an "exclusively governmental function," and DWR claims that water service is 
not an exclusively governmental function. DWR also contends that the second 
definition of "program" does not apply because the laws and regulations at issue in 
the test claim apply to private and public entities alike, and therefore do not 
impose "unique requirements on local governments," but rather "apply generally 
to all residents and entities in the state." DWR's arguments are flawed for the 
reasons explained below. 

I. The Statutes and Regulations at Issue in this Test Claim Constitute "Programs that Carry 
Out the Governmental Function of Providing Services to the Public." 

DWR argues that the test claim statutes and regulations are not a "program" eligible for 
reimbursement because the provision of water service is not a "uniquely" or "exclusively" 
governmental function. 4 However, nothing in the definition of"program" requires the service 
provided to the public to be uniquely or exclusively "governmental. "5 Instead, it only requires 
that the program relate to a service that is provided as a function of government.6 

Here, the Claimants are all governmental entities organized for the specific statutory 
purpose of providing water to the public.7 The California Water Code provides enabling 
legislation for many types of governmental entities whose main purpose is to perform the 
governmental function of providing water service to the public.8 Contrary to DWR's assertions, 
these agencies' functions are recognized by the courts as being governmental functions. 9 As a 
result, there can be no doubt that the Claimants and all other affected governmental entities are 
"carry[ing] out the governmental function of providing [water] service[] to the public" when 
implementing the mandated actions at issue in the consolidated test claims. 

4 

6 

9 

DWR Letter at pp. 5, 7. 

See County of Los Angeles, supra, 43 Cal.3d at p. 56. 

Id. 

E.g., Water Code§ 22075 et seq. (irrigation districts); Water Code§ 35400 et seq. (California water 
districts). 

See, e.g., Water Code Divisions 11through21. 

E.g., Imperial Irrigation District v. State Water Resources Control Board (1990) 255 Cal.App.3d 
548, 566 ["Irrigation districts ... are public agencies performing governmental functions .... "]; 
Northeast Sacramento Cty. Sanitation Dist. v. Northridge Park Cty. Water Dist. (1966) 247 
Cal.App.3d 317, 325 ["[Whatever] local government is authorized to do constitutes a function of 
government"]; Johnson v. Arvin-Edison Water Storage Dist. (2009) 174 Cal.App.4th 729, 741. 
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DWR's arguments are also inapt to the extent they rely almost exclusively on early-20th 
century tort cases that attempted to distinguish between "governmental" as opposed to 
"corporate" or "proprietary" functions of government. 10 This line of reasoning was rejected by 
the California Supreme Court in 1961 in Muskopf v. Corning Hospital District (Muskopf), 11 and 
in any event has never been applied to subvention cases. DWR attempts to argue that this 
distinction applies in modern subvention cases because one subvention case, Carmel Valley Fire 
Protection District v. State of California (Carmel Valley), 12 cited a "pre-Muskopf sovereign 
immunity case" and therefore somehow resurrected the rejected doctrine. 13 However, the case 
in question is actually post-Muskopf and does not rely on the rejected logic. 14 Instead, the cited 
text states only that certain sections of the Government Code control governmental tort immunity 
for fire protection efforts, among others. 15 To construe that case or Carmel Valley as relying on 
or supporting the pre-Muskopf corporate/governmental distinctions is wholly inaccurate. 

Even if this distinction did apply here, DWR admits that "[t]he relative number of public 
versus private entities engaged in an activity" could be relevant in "determining whether an 
activity constitutes a 'governmental function."' 16 Here, no fewer than 83.7% of the urban water 
suppliers affected by the statutes and regulations at issue are governmental entities. 17 And DWR 
does not assert-nor have Claimants found-that any of the agricultural water suppliers affected 
by the test claim statutes and regulations (those that serve at least 25,000 irrigated acres) are 

10 DWR Letter at pp. 4-6. 
II (1961) 55 Cal.2d 211. 
12 (1987) 190 Cal.App.3d 521, 537. 
13 DWR Letter at p. 6 
14 

15 

See County of Sacramento v. Superior Court (1972) 8 Cal.3d 479, 481, as cited in Carmel Valley Fire 
Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537. 

See County of Sacramento, supra, 8 Cal.3d at pp. 481-482 (implicitly referring to, inter aha, 
Government Code§ 850 et seq.). 

16 DWR Letter at p. 1. 
17 DWR Letter at p. 3. This lower figure is based on DWR's calculation. We note that the list of 

"public" and "private" water service entities appended to DWR's comment letter contains errors. On 
page 2 of the list of"private retail water suppliers," DWR has included South Feather Water and 
Power Agency as a private supplier. South Feather is a public agency-an irrigation district-and is 
one of the public agency test claimants herein. This list also includes 21 separate entries for 
California Water Services Company, 17 entries for Golden West Water Company, and 5 entries for 
California-American Water Company. There are actually only 30 total private urban water suppliers 
affected by these mandates, compared to 370 public entities. As such, only 7.5% of the urban water 
suppliers affected by the test claim statutes and regulations are private entities, and 92.5% are public 
entities. (These numbers differ slightly from those found in the August 7, 2013, Claimants' Rebuttal 
because the October 17, 2014, DWR Letter used more recent data.) 
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private entities. 18 The agricultural water conservation mandates are directed entirely to public 
agencies. 

Given that water service in California is overwhelmingly provided by government 
agencies, DWR' s claim that water service is not a "governmental function" is not supported by 
the facts. Further, California statutes and jurisprudence recognize that the provision of water 
service by governmental entities created for that purpose is a governmental function. Because 
the statutes and regulations at issue constitute "programs that carry out the governmental 
function of providing services to the public," they are the proper subject for these consolidated 
test claims. 

II. The Statutes and Regulations at Issue Here "Impose Unique Reguirements on Local 
Governments and Do Not Apply Generally to All Residents and Entities in the State." 

DWR argues that "a law that governs private and public entities alike is not a 'program' 
for purposes of' state subvention, 19 because it applies generally to all residents and entities in the 
state and does not impose unique requirements on local government. DWR fnrther argues that 
the "relative proportion" of public versus private entities affected by a law is "not relevant" to 
this determination. 20 These arguments are incorrect and are disproven in the very authority upon 
which DWR relies. 

In Carmel Valley, the court found that a new law requiring all fire protection entities in 
the state to purchase certain protective clothing and equipment was a new mandate reimbursable 
under Section 6.21 Although the court explicitly acknowledged that "private sector fire fighters" 
were also subject to the mandate, it held that "[t]he requirements imposed on local governments 
are ... unique because fire fighting is overwhelmingly engaged in by local agencies."22 The fact 
that the law also applied to private entities did not affect the court's finding that the new laws 
constituted a "program" for subvention purposes. The court held that the law was not a law of 
general application, even though it applied to all public and private firefighting entities alike, 
because "the orders do not apply generally to all residents and entities in the State but only to 
those involved infirefighting."23 

18 Water Code§§ 10608.12, subd. (a), 10853; 23 C.C.R. § 597.1, subd. (a); See also Exhibit A to Deel. of 
Dustin C. Cooper in Support of Claimants' Rebuttal dated August 7, 2013 (Document 67). 

19 DWR Letter at p. 2. 
20 Id. at 3. 
21 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521. 
22 Id. at pp. 537-538 (emphasis added). 
23 Id. at p. 538 (emphasis added). 
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Here, the new mandates "impose unique requirements on local governments"24 because 
the provision of water service "is overwhelmingly engaged in by local agencies."25 The new 
mandates "do not apply generally to all residents and entities in the State but only to those 
involved in" providing water service.26 Because the statutes and regulations at issue here also 
fall within the second definition of "program," and impose unique requirements on local 
government, the new mandates are an ap~ropriate subject for these consolidated test claims and 
Claimants are entitled to reimbursement. 7 

III. DWR's Arguments, If Accepted, Would Preclude Constitutional Subvention For 
Practically All Potential Claimants. 

According to DWR, a new state mandate imposed on local governments would only be 
reimbursable if the newly mandated activity is "uniquely governmental in nature" and an 
"exclusively governmental function."28 This would preclude subvention for most claimants. 
The People of California did not intend Section 6 to be limited in such a severe manner when 
they passed the Constitutional amendment creating the subvention requirement.29 Nor have the 
courts interpreted this Constitutional provision in such a limited manner.30 

Such an interpretation would remove entire classes of claimants from eligibility for 
subvention when, in many cases, the Commission has already detern1ined them to be eligible. 
For instance, DWR's interpretation would exclude schools and community college districts from 
subvention because there are private schools and colleges in the state that perform the same 
"functions" as the public institutions. The Commission has already decided this issue in favor if 
their eligibility,31 as have the courts32

. Also eliminated from eligibility for subvention would be 
the hundreds of local governmental agencies governed by publicly elected boards that provide 
water, sewer, refuse collection, energy, and other services, because there are some private 
entities that perform those functions as well. Even public animal shelters would be deemed 

24 County of Los Angeles, supra, 43 Cal.3d at p. 56. 

" Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at p. 538. 

26 Id. 

27 Id. at p. 537. 
28 DWR Letter at pp. 5, 7. 
29 See California Ballot Pamphlet, Special Statewide Election, November 6, 1979, at pp. 16-22 

(included as Exhibit D to Claimants' Response to Request for Additional Information 10-TC-12 and 
12-TC-01, filed September 23, 2013). 

30 See, e.g., Carmel Valley, supra, 190 Cal.App.3d at pp. 537-538. 
31 E.g., OO-TC-05 at p. 8. 
32 E.g., Long Beach USD v. State of California (1990) 225 Cal.App.3d 155, 172, citing Carmel Valley, 

supra, 190 Cal.App.3d alp. 537. 
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ineligible for subvention due to the existence of private shelters, when the Commission has 
already determined animal shelters to be eligible. 33 

IV. Conclusion. 

For the reasons explained above, the Commission should not accept DWR's proffered 
arguments. Instead, the Commission should find that the Claimants in the consolidated test 
claims are eligible and entitled to reimbursement for the new state mandates at issue in these 
proceedings. 

33 See 98-TC-l l. 

Respectfully submitted, 

MINASIAN, MEITH, SOARES, 
SEXTON & COOPER, LLP 

Attorneys for Claimants Paradise Irrigation District, 
Richvale Irrigation District, Oakdale Irrigation 
District, and South Feather Water & Power Agency 

SOMACH SIMMONS & DUNN 

By:_~_·~---
ALEXIS K. STEVENS, 
Attorney for Claimants Biggs-West Gridley Water 
District and Glenn-Colusa Irrigation District 
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Claim Number: 10-TC-12 and 12-TC-01

Matter: Water Conservation

Claimants: Glenn-Colusa Irrigation District
Oakdale Irrigation District
Paradise Irrigation District
South Feather Water and Power Agency

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:
Each commission mailing list is continuously updated as requests are received to include or
remove any party or person on the mailing list. A current mailing list is provided with commission
correspondence, and a copy of the current mailing list is available upon request at any time. Except
as provided otherwise by commission rule, when a party or interested party files any written
material with the commission concerning a claim, it shall simultaneously serve a copy of the
written material on the parties and interested parties to the claim identified on the mailing list
provided by the commission. (Cal. Code Regs., tit. 2, § 1181.3.)

Socorro Aquino, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522
SAquino@sco.ca.gov

George Barber, Paradise Irrigation District
6331 Clark Road, Paradise, CA 95969
Phone: (530) 876-2032
gbarber@paradiseirrigation.com

Harmeet Barkschat, Mandate Resource Services,LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350
harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254
lbaysinger@sco.ca.gov

Thaddeus L. Bettner, Glenn-Colusa Irrigation District
P.O. Box 150, Willows, CA 95988
Phone: (530) 934-8881
tbettner@gcid.net
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Allan Burdick, 
7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608
allanburdick@gmail.com

J. Bradley Burgess, MGT of America
895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Michael Byrne, Department of Finance
915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
michael.byrne@dof.ca.gov

Gwendolyn Carlos, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706
gcarlos@sco.ca.gov

Annette Chinn, Cost Recovery Systems,Inc.
705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901
achinncrs@aol.com

Dustin Cooper, Minasian,Meith,Soares,Sexton & Cooper,LLP
Claimant Representative
1681 Bird Street, P.O. Box 1679, Oroville, CA 95965-1679
Phone: (530) 533-2885
dcooper@minasianlaw.com

Marieta Delfin, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320
mdelfin@sco.ca.gov

Tom Dyer, Department of Finance (A-15)
915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274
tom.dyer@dof.ca.gov

Sean Early, Richvale Irrigation District
1193 Richvale Hwy, Richvale, CA 
Phone: (530) 882-4243
rid@pulsarco.com

Donna Ferebee, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance 
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
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susan.geanacou@dof.ca.gov

Michael Glaze, South Feather Water & Power Agency
2310 Oro Quincy Highway, Oroville, CA 95966
Phone: (916) 533-4578
glaze@southfeather.com

David Guy, President, Northern California Water Association (NCWA)
455 Capitol Mall, Suite 335, Sacramento, CA 95814
Phone: (916) 442-8333
dguy@norcalwater.org

Peter C. Harman, Minasian, Meith, Soares, Sexton & Cooper, LLP
1681 Bird Street, P.O. Box 1679, Oroville, CA 95965-1679
Phone: (530) 533-2885
pharman@minasianlaw.com

Andrew M. Hitchings, Somach Simmons & Dunn
500 Capitol Mall, Suite 1000, Sacramento, CA 95814
Phone: (916) 446-7979
ahitchings@somachlaw.com

Dorothy Holzem, California Special Districts Association
1112 I Street, Suite 200, Sacramento, CA 95814
Phone: (916) 442-7887
dorothyh@csda.net

Mark Ibele, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103
Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles 
Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564
ejewik@auditor.lacounty.gov

Matt Jones, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
matt.jones@csm.ca.gov

Ferlyn Junio, Nimbus Consulting Group,LLC
2386 Fair Oaks Boulevard, Suite 104, Sacramento, CA 95825
Phone: (916) 480-9444
fjunio@nimbusconsultinggroup.com

Nathaniel Kane, Staff Attorney, Environmental Law Foundation
1736 Franklin Street, 9th Floor, Oakland, CA 94612
Phone: (510) 208-4555
nkane@envirolaw.org

Jill Kanemasu, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891
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jkanemasu@sco.ca.gov

Spencer Kenner, Department of Water Resources
1416 Ninth Street, Sacramento, CA 94236-0001
Phone: N/A
skenner@water.ca.gov

Anita Kerezsi, AK & Company
3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompany@um.att.com

Jean Kinney Hurst, Senior Legislative Representative, Revenue & Taxation, California
State Association of Counties (CSAC)
1100 K Street, Suite 101, Sacramento, CA 95814-3941
Phone: (916) 327-7500
jhurst@counties.org

Jay Lal, State Controller's Office (B-08)
Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256
JLal@sco.ca.gov

Michael Lauffer, Chief Counsel, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828
Phone: (916) 341-5183
mlauffer@waterboards.ca.gov

Kathleen Lynch, Department of Finance (A-15)
915 L Street, Suite 1280, 17th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
kathleen.lynch@dof.ca.gov

Eugene Massa, Biggs-West Gridley Water District
1713 West Biggs-Gridley Road, Gridley, CA 95948
Phone: (530) 846-3317
bwg@bwgwater.com

Hortensia Mato, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS
17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990
meredithcmiller@maximus.com

Geoffrey Neill, Senior Legislative Analyst, Revenue & Taxation, California State
Association of Counties (CSAC)
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1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500
gneill@counties.org

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Marianne O'Malley, Legislative Analyst's Office (B-29)
925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8315
marianne.O'malley@lao.ca.gov

Jai Prasad, County of San Bernardino
Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA
92415-0018
Phone: (909) 386-8854
jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS
625 Coolidge Drive, Suite 100, Folsom, CA 95630
Phone: (949) 440-0845
markrewolinski@maximus.com

Kathy Rios, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919
krios@sco.ca.gov

David Sandino, Department of Water Resources
P.O. Box 942836, Sacramento, CA 94236
Phone: N/A
dsandino@water.ca.gov

Lee Scott, Department of Finance
15 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
lee.scott@dof.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849
jspano@sco.ca.gov

Dennis Speciale, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254
DSpeciale@sco.ca.gov

Alexis K. Stevens, Somach Simmons & Dunn
Claimant Representative
500 Capitol Mall, Suite 1000, Sacramento, CA 95814
Phone: (916) 446-7979
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astevens@somachlaw.com

Meg Svoboda, Senate Office of Research
1020 N Street, Suite 200, Sacramento, CA 
Phone: (916) 651-1500
meg.svoboda@sen.ca.gov

Jolene Tollenaar, MGT of America
2001 P Street, Suite 200, Suite 200, Sacramento, CA 95811
Phone: (916) 443-9136
jolene_tollenaar@mgtamer.com

Evelyn Tseng, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8328
brian.uhler@lao.ca.gov

Renee Wellhouse, David Wellhouse & Associates, Inc. 
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883
dwa-renee@surewest.net

Hasmik Yaghobyan, County of Los Angeles
Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-9653
hyaghobyan@auditor.lacounty.gov


