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FINAL STATEMENT OF REASONS 

 

No written comments were received in response to the Notice of Proposed Rulemaking 

and the Public Employment Relations Board (PERB or Board) did not rely on any 

material that was not available for public review prior to close of the public comment 

period.  Additionally, no modification has been made to the text of the proposed 

regulations originally noticed to the public.   

 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 

PUBLIC HEARING 

 

COMMENT NO. 1:  Michael Seville, Representative, International Federation of 

Professional Technical Engineers, Local 21 (IFPTE), appeared before the Board.  Mr. 

Seville stated that IFPTE is a union located in the Bay Area that represents 

approximately 10,000 civil servants in the city and county, utility and transit districts.  

Mr. Seville first expressed appreciation for the Board’s consideration of this matter, but 

had questions and concerns regarding the timelines set forth in the proposed 

regulations.  Specifically, in conferring with colleagues in the Bay Area, Mr. Seville 

stated the belief that while it was felt the 30-day requirement was “a good move”, the 

45-day back-end filing deadline for factfinding requests is restrictive.  The time limits 

as currently proposed, said Mr. Seville, “may not be enough time and it puts a mediator 

in a bad place and kind of hamstrings the mediator in dealing with two parties who are 

engaging in good faith mediation if one party moves for factfinding.  It erodes the 

confidence of both parties of good faith mediation, or could.”  On behalf of the union, 

Mr. Seville urged the Board to either (1) wait for Assembly Bill 1606 to go into effect 

to clarify the time limits and set a legal precedent, or (2) in Assembly Bill 1606’s 

absence, extend the 45-day time limit for filing a request for factfinding. 

 

Response:  PERB disagrees with the comment to the extent that Mr. Seville suggested 

that PERB, through this rulemaking package, extend the 45-day back-end filing 

deadline for factfinding requests.  The reasons being two-fold.  First, as discussed at the 

public hearing and affirmed by Comment Number 3, infra, Assembly Bill 1606, last 

amended on May 17, 2012, and currently before the Senate Appropriations Committee 

for consideration, seeks to clarify Assembly Bill 646 by explicitly establishing the 45-

day back-end filing deadline.  Additionally, the 45-day back-end filing deadline was 

proposed here and previously adopted in PERB’s emergency rulemaking package in 

order to address interested parties’ concerns and desire for certainty.  During the 

discussion at the public hearing relating to this rulemaking package, PERB staff noted 

that if parties are actively engaged in mediation, the exclusive representative can file 

the factfinding request within the 45-day time limit to preserve its right to factfinding, 

then request the factfinding request be placed in abeyance pending the outcome of 

mediation between the parties.      

 

COMMENT NO. 2:  Mr. Seville brought a second point to the Board’s attention 

regarding the timelines for the public release of a factfinding report and the amount of 

time the employer must wait prior to imposition. 



 

 

Response:  This comment does not relate to the proposed regulations.  PERB Division 

Chief Les Chisholm noted that MMBA section 3505.7 already addresses this issue, and 

that neither the current proposed regulations nor the emergency regulations adopted by 

the Board address this topic. 

 

COMMENT NO. 3:  Eraina Ortega, Representative, California State Association of 

Counties (CSAC), appeared before the Board.  Ms. Ortega addressed Comment Number 

1 on behalf of CSAC and employers who attended the regional meetings held by PERB 

last year during the emergency rulemaking process.  The key issue at the regional 

meetings was the employers’ interest in setting an outside date to request factfinding 

because of their desire to be able to resolve bargaining disputes.  Ms. Ortega 

encouraged the Board to maintain the time limits in the proposed regulations.  She also 

stated that CSAC had worked with the sponsors of Assembly Bill 1606 to amend the 

bill to reflect the language of the PERB regulations, which would ensure there would be 

no concerns about the regulation versus the statute, and provide clarity regarding the 

timeframe for filing a request for factfinding.  Ms. Ortega asked that if any further 

discussions were to be considered regarding these timeframes, that PERB work with 

those involved with the legislation so that it continues to reflect a common goal. 

 

Response:  This is a general comment in support of PERB’s currently proposed 

regulation language and sought to clarify information relating to the back-end date and 

Assembly Bill 1606 as commented on by Mr. Seville.  (See, Comment No. 1 and 

PERB’s response thereto.)   

 

COMMENT NO. 4:  Jeffrey Edwards, Attorney, Mastagni, Holstedt, Amick, Miller & 

Johnsen, appeared before the Board.  Following the discussion held today, Mr. Edwards 

asked about PERB’s practice with regard to factfinding requests that have been put into 

abeyance.  He wanted to know whether either party could take the request out of 

abeyance or whether such request had to be made by mutual consent. 

 

Response:  This comment is not directed at and does not relate to the proposed 

regulations.  Typically, cases are taken out of abeyance when the parties have reached 

resolution of the matter and the request is being withdrawn.  There are no specific 

regulations which address the matter regarding placing cases into or out of abeyance; 

instead, these issues are resolved on a case-by-case basis. 

 

CONSISTENT AND COMPATIBLE WITH EXISTING STATE REGULATIONS 

 

During the process of developing these regulations and amendments, PERB has 

conducted a search of any similar regulations on this topic and has concluded that these 

regulations are neither inconsistent nor incompatible with existing state regulations.    

 

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS 

 

These regulations and changes will improve the public sector labor environment and the 

collective bargaining process by providing additional dispute resolution procedures and 



 

 

promoting full communication between public employers, their employees and 

representatives in resolving disputes over wages, hours and other terms and conditions 

of employment.  These regulations further the policy of bilateral resolution of public 

sector labor disputes.  During a time in which many public employers, employees, and 

employees’ representatives must address severe financial shortfalls, these regulations 

benefit all parties by providing procedural certainty to reduce further financial 

hardships and promote bilateral resolution of conflicts without disrupting essential 

public services.  As an additional benefit, these changes will help PERB’s constituents 

to avoid unnecessary and costly unfair practices and related litigation.  Additionally, 

when public sector labor disputes are resolved in less costly ways, the community at-

large benefits from those cost-savings.  Finally, the proposed amendments clarify the 

definition of “unfair practices” under the MMBA. 

 

DISCLOSURES REGARDING THE PROPOSED ACTION 

 

 Mandate on local agencies and school districts:  Final determination of the 

agency is that the proposed action would not impose any new mandate. 

 

 Cost to any local agency or school district which must be reimbursed in 

accordance with Government Code section 17500 et seq:  Final determination of the 

agency is that the proposed action would not impose any new costs, and therefore 

requires no reimbursement. 

  

 Other non-discretionary cost or savings imposed upon local agencies:  None 

  

 Costs or savings to state agencies:  None 

  

 Cost or savings in federal funding to the state:  None 

  

 Cost impact on representative private persons or businesses:  The agency is not 

aware of any cost impacts that a representative private person or business would 

necessarily incur in reasonable compliance with the proposed action. 

 

 Significant statewide adverse economic impact directly affecting business 

including the ability of California businesses to compete with businesses in other states:  

Final determination of the agency is that the proposed action will have no impact. 

  

 Significant effect on housing costs:  The agency’s final determination is that 

there is no effect on housing costs. 

  

 The proposed regulations will not affect small business because they only affect 

public employers and public employees. 

 

 

 

 



 

 

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT 

 

The adoption of the proposed amendments will neither create nor eliminate jobs in the 

State of California nor result in the elimination of existing businesses or create or 

expand businesses in the State of California.  The adoption of the proposed amendment 

will benefit public employers, employees, employees’ representatives and the 

community at-large by further facilitating the resolution of public sector labor disputes 

by providing additional dispute resolution procedures and promoting full and bilateral 

communication between PERB’s constituents.  In so doing, California residents’ 

welfare will receive the benefit of stable collective bargaining and dispute resolution, 

which translates to continuous delivery of the essential services that these employers 

and employees provide to California communities. 

 

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S 

REASONS FOR REJECTING THOSE ALTERNATIVES 

 

During the workshop process that preceded the adoption of the related emergency 

regulations, some parties advocated limiting MMBA factfinding to situations where the 

parties had first engaged in mediation.  This alternative interpretation of Assembly Bill 

646 was considered by PERB.  However, based on the language of the MMBA, as 

amended by Assembly Bill 646, as well as the above-referenced evidence of legislative 

intent and the comments submitted by most other interested parties, this alternative 

interpretation was rejected for purposes of both the emergency and proposed 

regulations.  PERB concluded, when adopting the emergency regulations, that 

harmonizing the statutory changes made by Assembly Bill 646 required PERB to 

conclude that factfinding is mandatory, if requested by an exclusive representative, for 

all local government agencies except those specifically exempted by Government Code 

section 3505.5(e). 

 

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION 

THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS 

 

PERB has not identified any alternatives that would lessen any adverse impact on small 

business and has not identified any adverse impacts on small businesses as a result of 

these proposed regulations. 

 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR 

DOCUMENTS RELIED UPON 

 

PERB relied upon the Economic Impact Assessment prepared regarding the proposed 

regulations.  PERB did not rely upon any other technical, theoretical, or empirical 

studies, report or documents in proposing the adoption of these regulations. 

 

 

 

 



 

 

MANDATED USE OF SPECIFIC TECHNOLOGIES OR EQUIPMENT 

 

PERB’s proposed regulations do not mandate the use of any specific technologies or 

equipment.   

 

 



 

 

FINAL REGULATION TEXT 

 

Section 32380. Limitation of Appeals. 

 

The following administrative decisions shall not be appealable: 

 

(a)  A decision by a Board agent regarding the mechanics of an election provided the decision 

does not affect standing of a party to appear on a ballot; 

 

(b)  Except as provided in Section 32200, any interlocutory order or ruling on a motion.  

 

(c)  A decision by a Board agent pursuant to Section 32793 regarding the existence of an 

impasse. 

 

(d)  A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 

request for factfinding under the MMBA. 

 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 

Government Code; and Section 99561(f), Public Utilities Code.  Reference: Sections 3505.4, 

3509, 3513(h), 3541.3(k), 3541.3 and (n), 3563(j), 3563 and (m), 71639.1 and 71825, 

Government Code; and Section 99561(j), and (m), Public Utilities Code. 

 

Section 32603. Employer Unfair Practices under MMBA. 

 

It shall be an unfair practice for a public agency to do any of the following: 

 

(a)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(b)  Deny to employee organizations rights guaranteed to them by Government Code section 

3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 

to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith with an exclusive representative as required 

by Government Code section 3505 or any local rule adopted pursuant to Government Code 

section 3507. 

 

(d)  Dominate or interfere with the formation or administration of any employee organization, 

or contribute financial or other support to it, or in any way encourage employees to join any 

organization in preference to another in violation of rights guaranteed by Government Code 

section 3502 or 3508(d) or any local rule adopted pursuant to Government Code section 3507. 

 

(e)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 
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(f)  Adopt or enforce a local rule that is not in conformance with MMBA. 

 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3506.5, 3507, 3507(d), 

3507.1, 3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, 

Local 1186 v. City of Vallejo Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 

Cal.3d 608. 

 

Section 32604. Employee Organization Unfair Practices under MMBA. 

 

It shall be an unfair practice for an employee organization to do any of the following: 

 

(a)  Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 

or by any local rule adopted pursuant to Government Code section 3507. 

 

(b)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith as required by Government Code section 

3505 or by any local rule adopted pursuant to Government Code section 3507. 

 

(d)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 

Government Code; and Firefighters Union, Local 1186 v. City of Vallejo Firefighters Union, 

Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608. 

 

Section 32802.  Request for Factfinding Under the MMBA. 

 

(a)  An exclusive representative may request that the parties’ differences be submitted to a 

factfinding panel.  The request shall be accompanied by a statement that the parties have been 

unable to effect a settlement.  Such a request may be filed: 
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 

of a mediator pursuant either to the parties’ agreement to mediate or a mediation process 

required by a public agency’s local rules; or  

 

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that 

either party provided the other with written notice of a declaration of impasse. 

 

(b)  A request for factfinding must be filed with the appropriate regional office; service and 

proof of service pursuant to Section 32140 are required. 

 

(c)  Within five working days from the date the request is filed, the Board shall notify the 

parties whether the request satisfies the requirements of this Section.  If the request does not 

satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by 

the Board.  If the request is determined to be sufficient, the Board shall request that each party 

provide notification of the name and contact information of its panel member within five 

working days. 

 

(d)  “Working days,” for purposes of this Section and Section 32804, shall be those days when 

the offices of the Public Employment Relations Board are officially open for business. 

 

(e)  The determination as to whether a request is sufficient shall not be appealable to the Board 

itself. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and 3541.3(g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 

 

32804.  Appointment of Person to Chair Factfinding Panel Under the MMBA. 

 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 

working days following this determination, submit to the parties the names of seven persons, 

drawn from the list of neutral factfinders established pursuant to Government Code section 

3541.3(d).  The Board will thereafter designate one of the seven persons to serve as the 

chairperson unless notified by the parties within five working days that they have mutually 

agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.  In no 

case will the Board be responsible for the costs of the chairperson. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and 3541.3(g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 
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DATE: August 25, 2016 

TO : Eric Stern 

 

FROM : Les Chisholm 

 

SUBJECT : Proposed Rulemaking—Factfinding under the Meyers-Milias-Brown 

Act—Request for Approval of Standard Form 399 
 

The Public Employment Relations Board (PERB or Board) is requesting the Department of 

Finance’s approval for the Form 399 that will accompany the submission of a rulemaking file 

to the Office of Administrative Law.  As described below, the new and amended regulations 

included in this rulemaking do not have a fiscal impact on state or local government. 

 

Background 

 

Prior to January 1, 2012, the Meyers-Milias-Brown Act (MMBA) (Gov. Code, § 3500 et seq.) 

did not provide for mandatory impasse procedures, although allowing for voluntary mediation 

in section 3505.2 and authorizing local agencies to adopt additional dispute resolution 

procedures in section 3507.  Assembly Bill 646 (Chapter 680, Statutes of 2011), while not 

changing the voluntary mediation provisions of section 3505.2, repealed the prior section 

3505.4 and enacted new sections 3505.4, 3505.5, and 3505.7.  Pursuant to Assembly Bill 646, 

the MMBA provides for a factfinding process that must be exhausted prior to a public agency’s 

unilateral implementation of its last, best and final offer.  (Gov. Code, § 3505.7.)  Following 

the enactment of Assembly Bill 646, PERB identified proposed regulation changes that were 

necessary for the implementation of PERB’s responsibilities pursuant to Assembly Bill 646.  

 

These regulatory changes were adopted first as emergency regulations, and took effect on 

January 1, 2012.  The Board subsequently provided notice of proposed rulemaking for the 

adoption of the same regulatory changes, held a public hearing on June 14, 2012, and voted to 

approve the regulations at its public meeting held on June 14, 2012. 

 

Description of Regulatory Changes 

 

Section 32380 of the Board’s regulations identifies administrative decisions that are not 

appealable.  The proposed changes would, consistent with proposed section 32802, add a new 

paragraph identifying as non-appealable all determinations made with respect to the 

sufficiency of a factfinding request filed under section 32802.  Consistent with existing 

Sections 32380 and 32793, which do not allow for appeals to the Board itself concerning 

impasse determinations under other statutes administered by PERB, such determinations would 

not be appealable to the Board itself under the MMBA. 

 

Section 32603 describes unfair practices by a public agency under the MMBA, and Section 

32604 defines employee organization unfair practices under the MMBA.  The current language 

includes a provision making it an unfair practice to fail to participate in good faith in any 
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impasse procedures mutually agreed upon or required under the local rules of the public 

agency.  The proposed changes would amend the language of each of these sections to also 

make it an unfair practice to fail to participate in impasse procedures required by the MMBA. 

 

Proposed Section 32802 defines the process and timelines for filing a request for factfinding 

under the MMBA.  The process and timelines are consistent with the express requirements and 

clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which 

the Legislature identified the need to provide for a mandatory and uniform impasse procedure 

in order to make negotiations more effective.  Harmonizing of the statutory changes made by 

Assembly Bill 646 requires the conclusion that factfinding is mandatory, if requested by an 

exclusive representative, for all local government agencies except those specifically exempted 

by Government Code section 3505.5(e). 

 

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to 

provide clarity, PERB adopted regulations that provide for factfinding both where mediation 

has occurred, and where it has not.
1
 

 

Proposed Section 32804 defines the timeline and process for the appointment of a neutral 

chairperson of a factfinding panel, in cases where the Board finds a factfinding request to be 

valid.  Consistent with the statute, PERB would not appoint a chairperson if the parties are able 

mutually to agree upon a chairperson.  In order to assist the parties, PERB would provide for 

each sufficient request a list of seven names of neutrals from which the parties could select the 

chairperson, either by the alternate striking of names or other method upon which the parties 

agree.  The parties would also be able to select any other person as the chairperson by mutual 

agreement.  If the parties are unable to agree on a chairperson, PERB would appoint one of the 

persons on the list of seven as the chairperson.   

 

Attachments 

________________________ 
1
 Currently pending before the Legislature is consideration of Assembly Bill 1606.  

Assembly Bill 1606 would clarify the language of Government Code section 3505.4 in a 

manner consistent with the proposed language of PERB Regulation 32802. 



STATE OF CALIFORNIA „ DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 

(REGULATIONS AND ORDERS) 
STD. 399 (REV. 12/2008)< See
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Citations

 

DEPARTMENT NAME CONTACT PERSON TELEPHONE NUMBER 

DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 NOTICE FILE NUMBER 

ECONOMIC IMPACT STATEMENT4

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.) 

1. Check the appropriate box(es) below to indicate whether this regulation: 

a. Impacts businesses and/or employees e. Imposes reporting requirements 

b. Impacts small businesses f. Imposes prescriptive instead of performance 

c. Impacts jobs or occupations g. Impacts individuals 

d. Impacts California competitiveness h. None of the above (Explain below. Complete the 

Fiscal Impact Statement as appropriate.) 

h. (cont.) 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

Describe the types of businesses (Include nonprofits.):2. Enter the total number of businesses impacted: 

Enter the number or percentage of total businesses impacted that are small businesses: 

3. Enter the number of businesses that will be created: eliminated: 

Explain: 

Local or regional (List areas.):4. Indicate the geographic extent of impacts: Statewide 

5. Enter the number of jobs created: or eliminated: Describe the types of jobs or occupations impacted: 

No If yes, explain briefly: 

6. <Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

Yes 

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.) 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: $ Annual ongoing costs: $ Years: 

b. Initial costs for a typical business: $ Annual ongoing costs: $ Years: 

c. Initial costs for an individual: $ Annual ongoing costs: $ Years: 

d. Describe other economic costs that may occur: 

Public Employment Relations Board Les Chisholm (916) 322-3198
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: 

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $ 

4. Will this regulation directly impact housing costs? Yes No If yes, enter the annual dollar cost per housing unit: and the 

number of units: 

5. Are there comparable Federal regulations? Yes No Explain the need for State regulation given the existence or absence of Federal 

regulations: 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $ 

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.) 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : goals developed by the agency based on broad statutory authority? specific statutory requirements, or 

Explain: 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

D. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not 

specifically required by rulemaking law, but encouraged.) 

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not: 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: $ Cost: $ 

Alternative 1: Benefit: $ Cost: $ 

Alternative 2: Benefit: $ Cost: $ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. <Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? Yes No 

Explain: 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 

following additional requirements per Health and Safety Code section 57005. 

Page 2 



ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million ? Yes No (If No, skip the rest of this section.) 

2. <Briefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1: 

Alternative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: $ Cost-effectiveness ratio: $ 

Alternative 1: $ Cost-effectiveness ratio: $=

Alternative 2: $= Cost-effectiveness ratio: $ 

FISCAL IMPACT STATEMENT4

A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 

year and two subsequent Fiscal Years.) 

1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

a.< is provided in , Budget Act of or Chapter , Statutes of 

b.< will be requested in the Governor's Budget for appropriation in Budget Act of 
(FISCAL YEAR) 

2. Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

a.< implements the Federal mandate contained in 

b. <implements the court mandate set forth by the=

court in the case of= vs. 

c.< implements a mandate of the people of this State expressed in their approval of Proposition No. at the 

election; (DATE) 

d. is issued only in response to a specific request from the 

, which is/are the only local entity(s) affected; 

e.< will be fully financed from the authorized by Section 
(FEES, REVENUE, ETC.) 

of the Code; 

f. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 

g.< creates, eliminates, or changes the penalty for a new crime or infraction contained in 

3. Savings of approximately $< annually. 

4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 

Page 3 



ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

5. No fiscal impact exists because this regulation does not affect any local entity or program. 

6. Other. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for the current 

year and two subsequent Fiscal Years.) 

1 . Additional expenditures of approximately $ in the current State Fiscal Year. It is anticipated that State agencies will: 

a. be able to absorb these additional costs within their existing budgets and resources. 

b. request an increase in the currently authorized budget level for the fiscal year. 

2. Savings of approximately $ in the current State Fiscal Year. 

3. No fiscal impact exists because this regulation does not affect any State agency or program. 

4. Other. 

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (Indicate appropriate boxes1 through 4 and attach calculations and assumptions of fiscal 

impact for the current year and two subsequent Fiscal Years.) 

1 . Additional expenditures of approximately $ in the current State Fiscal Year. 

2. Savings of of approximately $ in the current State Fiscal Year. 

3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 

4. Other. 

FISCAL OFFICER SIGNATURE DATE 

AGENCY SECRETARY 
APPROVAL/CONCURRENCE 

1 
DATE 

DEPARTMENT OF FINANCE 
APPROVAL/CONCURRENCE 

2 
PROGRAM BUDGET MANAGER DATE 

1./ The signature attests that the agency has completed the STD.399 according to the instructions in SAM sections 6601-6616, and understands the 

impacts of the proposed rulemaking. State boards, offices, or department not under an Agency Secretary must have the form signed by the highest 

ranking official in the organization. 

2./ Finance approval and signature is required when SAM sections 6601-6616 require completion of Fiscal Impact Statement in the STD.399. 

Page 4 

Unaware of any local costs. The initial determination of the agency is that the proposed action would not impose any new
mandate.

4



TITLE(S)

SECTION(S) AFFECTED
(List all section number(s)

individually. Attach 

additional sheet if needed.)

3.  TYPE OF FILING

5.  EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.1(d); Cal. Code Regs., title 1, §100 )

REPEAL

AMEND

4.  ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FILE (Cal.  Code Regs. title 1, §44  and Gov. Code  §11347.1)

2.  REQUESTED PUBLICATION DATE

FAX NUMBER (Optional)4.  AGENCY CONTACT PERSON

ADOPT

1.  SUBJECT OF NOTICE

A.  PUBLICATION OF NOTICE

AGENCY WITH RULEMAKING AUTHORITY

ACTION ON PROPOSED NOTICE NOTICE REGISTER NUMBER PUBLICATION DATE

B.  SUBMISSION OF REGULATIONS (Complete when submitting regulations)

Fair Political Practices Commission State Fire MarshalDepartment of Finance (Form STD. 399) (SAM §6660)

SIGNATURE  OF AGENCY HEAD OR DESIGNEE

TYPED NAME AND TITLE OF SIGNATORY

DATE

I certify that the attached copy of the regulation(s) is a true and correct copy  

of the regulation(s) identified on this form, that the information specified on this form

 is true and correct, and that I am the head of the agency taking this action,  

or a designee of the head of the agency, and am authorized to make this certification.

Effective
other (Specify)

Effective on filing with
Secretary of State

Effective 30th day after
filing with Secretary of State

Approved as
Submitted

OAL USE
ONLY

Other

(Complete for publication in Notice Register) 

2.  SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTION(S)  (Including title 26, if toxics related)

AGENCY FILE NUMBER (If any) 

Notice re Proposed
Regulatory Action

Approved as
Modified

Disapproved/
Withdrawn

8.

3.  NOTICE TYPE

6.  CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY

STATE OF CALIFORNIA--OFFICE OF ADMINISTRATIVE LAW  

NOTICE PUBLICATION/REGULATIONS SUBMISSION 

For use by Secretary of State only

TITLE(S) FIRST SECTION AFFECTED

(See instructions on
reverse)

Other (Specify)

For use by Office of Administrative Law (OAL) only

NOTICE FILE NUMBEROAL FILE
NUMBERS

STD. 400 (REV. 01-09)

EMERGENCY NUMBERREGULATORY  ACTION  NUMBER

FAX NUMBER (Optional)7.  CONTACT PERSON

NOTICE REGULATIONS

1a.  SUBJECT OF REGULATION(S)

Z-

TELEPHONE NUMBER

1b.  ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)

E-MAIL ADDRESS (Optional)TELEPHONE NUMBER

§100 Changes Without 

Regulatory Effect

Regular Rulemaking (Gov. 

Code §11346)

Resubmittal of disapproved or 

withdrawn nonemergency 

filing (Gov. Code §§11349.3, 

11349.4)

Emergency (Gov. Code, 

§11346.1(b))

Certificate of Compliance: The agency officer named 

below certifies that this agency complied with the 

provisions of Gov. Code §§11346.2-11347.3 either 

before the emergency regulation was adopted or 

within the time period required by statute.  

Resubmittal of disapproved or withdrawn 

emergency filing (Gov. Code,  §11346.1)

Emergency Readopt (Gov. 

Code,  §11346.1(h))

File & Print

Other (Specify) __________________________________________________________

Changes Without Regulatory 

Effect (Cal. Code Regs., title 

1, §100)

Print Only

For use by Office of Administrative Law (OAL) only

2012-0416-02

Public Employment Relations Board

Factfinding under the Meyers-Milias-Brown Act  

8

32802, 32804

32380, 32603, 32604

Les Chisholm lchisholm@perb.ca.gov

Anita Martinez, Board Chair

(916) 327-8383 (916) 327-6377



INSTRUCTIONS FOR PUBLICATION OF NOTICE
AND SUBMISSION OF REGULATIONS

STATE OF CALIFORNIA

For questions regarding this form or the procedure for filing notices or submitting regulations to OAL for review, please contact the 
Office of Administrative Law Reference Attorney at (916) 323-6815.

 STD. 400 (REV.  01-09)  (REVERSE)

Use the form STD. 400 for submitting notices for publication and regulations for Office of Administrative Law (OAL) review.

CHANGES WITHOUT REGULATORY EFFECT 
When submitting changes without regulatory effect pursuant to 
California Code of Regulations, Title 1, section 100, complete 
Part B, including marking the appropriate box in both B.3. and 
B.5.  

EMERGENCY REGULATIONS 
Fill out only Part B, including the signed certification, and 
submit seven (7) copies of the regulations with a copy of the 
STD. 400 attached to the front of each (one copy must bear an 
original signature on the certification).  (See Gov. Code 
§11346.1 for other requirements.)  
 
NOTICE FOLLOWING EMERGENCY ACTION 
When submitting a notice of proposed regulatory action after an 
emergency filing, use a new STD. 400 and complete Part A  
and insert the OAL file number(s) for the original emergency 
filing(s) in the box marked "All Previous Related OAL 
Regulatory Action Number(s)" (box 1b. of Part B). OAL will 
return the STD. 400 with the notice upon approval or 
disapproval.  If the notice is disapproved, please fill out a new 
form when resubmitting for publication.  
 
CERTIFICATE OF COMPLIANCE 
When filing the certificate of compliance for emergency regula- 
tions, fill out Part B, including the signed certification, on the 
form that was previously submitted with the notice. If a new 
STD. 400 is used, fill in Part B including the signed 
certification, and enter the previously assigned notice file 
number in the box marked "Notice File Number" at the top of 
the form. The materials indicated in these instructions for 
"REGULATIONS" must also be submitted.  
 
EMERGENCY REGULATIONS - READOPTION 
When submitting previously approved emergency regulations 
for readoption, use a new STD. 400 and fill out Part B, 
including the signed certification, and insert the OAL file 
number(s) related to the original emergency filing in the box 
marked "All Previous Related OAL Regulatory Action Number
(s)" (box 1b. of Part B). 
 

ALL FILINGS 
Enter the name of the agency with the rulemaking authority and 
agency's file number, if any. 
 
NOTICES 
Complete Part A when submitting a notice to OAL for publica- 
tion in the California Regulatory Notice Register.  Submit two 
(2) copies of the STD. 400 with four (4) copies of the notice 
and, if a notice of proposed regulatory action, one copy each of 
the complete text of the regulations and the statement of 
reasons. Upon receipt of the notice, OAL will place a number in 
the box marked "Notice File Number." If the notice is approved, 
OAL will return the STD. 400 with a copy of the notice and 
will check "Approved as Submitted" or "Approved as 
Modified." If the notice is disapproved or withdrawn, that will 
also be indicated in the space marked "Action on Proposed 
Notice."  Please submit a new form STD. 400 when 
resubmitting the notice.

REGULATIONS 
When submitting regulations to OAL for review, fill out STD. 
400, Part B.  Use the form that was previously submitted with 
the notice of proposed regulatory action which contains the 
"Notice File Number" assigned, or, if a new STD. 400 is used, 
please include the previously assigned number in the box 
marked "Notice File Number."  In filling out Part B, be sure to 
complete the certification including the date signed, the title and 
typed name of the signatory.  The following must be submitted 
when filing regulations:  seven (7) copies of the regulations 
with a copy of the STD. 400 attached to the front of each (one 
copy must bear an original signature on the certification) and 
the complete rulemaking file with index and sworn statement.  
(See Gov. Code § 11347.3 for rulemaking file contents.)

RESUBMITTAL OF DISAPPROVED OR WITHDRAWN 
REGULATIONS 
When resubmitting previously disapproved or withdrawn regu- 
lations to OAL for review, use a new STD. 400 and fill out Part 
B, including the signed certification.  Enter the OAL file 
number(s) of all previously disapproved or withdrawn filings in 
the box marked "All Previous Related OAL Regulatory Action 
Number(s)" (box lb. of Part B).  Submit seven (7) copies of the 
regulation to OAL with a copy of the STD. 400 attached to the 
front of each (one copy must bear an original signature on the 
certification).  Be sure to include an index, sworn statement, 
and (if returned to the agency) the complete rulemaking file.  
(See Gov. Code §§ 11349.4 and 11347.3 for more specific 
requirements.)

NOTICE PUBLICATION/REGULATIONS SUBMISSION

ABBREVIATIONS 
Cal. Code Regs. - California Code of Regulations 
Gov. Code - Government Code 
SAM - State Administrative Manual 
  
 



 

 

UPDATED INFORMATIVE DIGEST 

 

 

 

There have been no changes in applicable laws or to the effect of the proposed 

regulations from the laws and effects described in the Notice of Proposed Regulatory 

Action. 



 

 

WRITTEN COMMENTS RECEIVED DURING COMMENT PERIOD 

 

 

The Public Employment Relations Board did not receive any written comments during 

the 45-day comment period. 

 







 

November 26, 2011 

Suzanne Murphy, General Counsel 

Les Chisholm, Division Chief 

Public Employment Relations Board 

1031 18th Street 

Sacramento, California  95814 

Re: AB 646 Emergency Regulations 

Dear Ms. Murphy and Mr. Chisholm: 

 

The CALPELRA Board of Directors writes to comment on the November 14, 

2011, revised PERB staff discussion draft of emergency regulations implementing 

Assembly Bill 646. 

 

Regulations Should Increase Predictability And Provide Procedural Certainty 

 

CALPELRA opposed Assembly Bill 646, and we believe it requires substantial 

revision and amendments.  We understand the difficulty PERB faces given the 

ambiguities inherent in the final version of AB 646, and we do not expect PERB to 

conclusively resolve any such ambiguities.  Nonetheless we believe that PERB can 

provide certainty and reduce risks for those agencies opting to participate in 

factfinding and avoid litigation, while at the same time preserve the litigation option 

for those agencies with the desire and funds to challenge the statute.  

 

PERBÕs regulations should be designed to reduce uncertainty and provide 

procedural predictability to the greatest extent possible in the factfinding process.  

Public agencies and public employee unions across the state are currently bargaining 

in a time of fiscal crisis and uncertainty.  During these fiscally unstable times, most 

public agencies seek to avoid the unnecessary risks inherent in unfair practice charges 

with potentially costly remedies including orders to return to the status quo ante.  

Because many agencies understand the risks of an unfair practice remedy  the 

turmoil created by reinstating public services, the cost of paying the resulting back 

pay, and the lack of the financial resources necessary to fund lengthy litigation  

agencies need procedural certainty to reduce or avoid the risks. 

 

The November 14, 2011, staff discussion draft does not increase procedural 

predictability, and will leave both public employers and employee organizations facing 

great uncertainty regarding what is required under the new law.   
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There are two primary issues that PERB should clarify with its emergency 

regulations: 

 
 Deadline For Demanding Factfinding When No Mediator Is Appointed:  

The regulations should add a deadline by which the exclusive representative 

must request factfinding.  Burke Williams & Sorensen suggested a timeline in 

their November 8, 2011, submission, but the establishment of a clear deadline is 

more important than the particular length of the deadline.  Without any time 

limit within which the exclusive representative must request factfinding, public 

employers will be unable to be sure when the mandatory impasse procedures are 

complete.  Without a clear deadline, public agencies at impasse without 

mediation will assume the risk of determining an adequate period of time within 

which the union must request factfinding.  Public agencies will face the prospect 

of holding a public hearing regarding the impasse and adopting a Last, Best, and 

Final Offer as authorized by Government Code Section 3505.7, only to face a 

subsequent demand from the exclusive representative to engage in the lengthy 

factfinding process.  We urge PERB to add the following to its November 14 

proposed regulation: 

 

32802  

Ò(a)(2) In cases where the parties were not required to participate in 

mediation and did not agree to do so voluntarily, a request for 

factfinding may be filed not sooner than 30 days nor later than 40 

days from the date that either party has served the other with 

written notice of a declaration of impasse.Ó 

 
 Clarify Effect Of Deadline On Impasse Hearing Requirement:  The 

regulations should also provide that if the exclusive representative does not 

request factfinding within the prescribed timelines, the public agency may 

proceed to the public hearing required by Section 3505.7 without violating the 

agencyÕs good faith duty to participate in the impasse procedures, including 

factfinding.  We urge PERB to adopt the following regulation: 

 

32802 

Ò(e) If the exclusive representative does not request factfinding 

within the limits established in Section 32802 of these regulations, 

upon exhaustion of any applicable impasse procedures, the public 

agency may, after holding a public hearing regarding the impasse, 

implement its last, best, and final offer.Ó 
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PERB can adopt these regulations that will provide the needed procedural certainty 

without resolving, or taking a position on the question of whether mediation is a 

necessary precondition to mandated factfinding.  Although we are unsure of the precise 

language required, we believe that PERB could insert in its regulation a statement 

such as the following:  

 

ÒThese regulations are intended solely for the purpose of providing 

procedural guidance to the MMBA covered agencies, in the absence of 

participation in mediation: (1) the time period within which the employee 

organization must request factfinding; and (2) when the factfinding 

timelines begin running.  These regulations shall not be given deference 

by any party or reviewing court as PERBÕs construction of Government 

Code Sections 3505.4 - 3505.7 regarding whether participation in 

mediation is a precondition to requiring factfinding, or whether the receipt 

of a factfinding report is a precondition to allowing the employer to 

unilaterally adopt a last, best, and final offer.Ó1 

 

Revised MMBA Should Not Delegate Authority To Mediator To Certify Parties To 

Factfinding 

 

The November 14, 2011, staff discussion draft adds a requirement that an 

exclusive representative requesting factfinding must submit evidence that the 

mediator has informed the parties that further mediation proceedings would be futile.  

This requirement delegates undue authority to the mediator, and has no statutory 

basis.  Unlike Section 3548.1 of the EERA that specifically requires a declaration from 

the mediator that factfinding is appropriate to resolve the impasse before the matter 

will be submitted to factfinding, neither AB 646 nor any preexisting provision of the 

MMBA grants the mediator such authority.  As a matter of labor relations policy, many 

MMBA agencies might chose not to mediate because such a decision would delegate the 

impasse timeline to a mediator, without providing any administrative appeal or 

recourse.  In addition, adding to the regulations a requirement that an exclusive 

representative requesting factfinding must submit evidence that the mediator has 

informed the parties that further mediation proceedings would be futile would grant 

the mediator more authority than intended by most of the local agencies with 

regulations involving mediation or by the legislature.  

                                            

1 PERBÕs factual findings are ÒconclusiveÓ on reviewing courts as long as those findings are supported by 

substantial evidence on the record considered as a whole.  Government Code Section 3509.5(b).  The 

courts have the ultimate duty to construe the statutes administered by PERB.  When an appellate court 

reviews statutory construction or other questions of law within PERBÕs expertise, the court ordinarily 

defers to PERBÕs construction unless it is Òclearly erroneous.Ó  See Cumero v. Public Employment 

Relations Bd. (1989) 49 Cal.3d 575. 
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Thank you for your assistance in addressing these important matters.  

 

Sincerely, 

 

 

__________________________________ 

M. Carol Stevens 

Executive Director 

MCS/smc 

 

Altarine Vernon, CALPELRA Board President 

Delores Turner, CALPELRA Board Vice President 

Ivette Pe–a, CALPELRA Board Secretary 

G. Scott Miller, CALPELRA Board Treasurer 

Scott Chadwick, CALPELRA Board Member 

Ken Phillips, CALPELRA Board Member 

Allison Picard, CALPELRA Board Member 

William F. Kay, CALPELRA Labor Relations Academy Co-Director 

Janet Cory Sommer, Burke Williams & Sorensen 

 

 

























Draft PERB regulation to implement AB 646 
Submitted by Don Becker 
 
 
Renumber current 32800 to 32805 and insert: 
32800 Factfinders Consideration of Criteria Set Forth in 3505.4(d) 
The Factfinders shall consider, weigh, and be guided by the criteria set forth in 
3505.4(d) only to the extent that such information has been exchanged by the 
parties and has been used to endeavor to reach agreement. The Factfinders, may 
consider such information even if it has not been exchanged by the parties if, in the 
judgment of the Factfinders, good and sufficient reasons are presented for such 
omission. 
 
 
 
 
 
 
 
 



IEDA
2200 Powell Street, Suite WOO, Emeryville, California 94608

November 17, 2011

Mr. Les Chisholm
Division  Chief
California Public Employee Relations Board

Delivered via electronic mail to

Dear Mr.  Chisholm:

Thank you for the opportunity to review the drafts of  PERB's proposed emergency regulations
on AB 646. Following are comments for your consideration:

At the November 8,  2011 meeting there were several questions regarding  the process  of selecting
a fact-finder and timelines for completing the fact-finding within the 30 days identified in the
legislation. It is our understanding that when PERB appoints a fact-finder, they get assurance
from the fact-finder that the 30-day requirement can be met.

The concern is  that fact-finders  may not be  available when needed,  thus extending  the process
for weeks or months. It would be helpful to include in the regulations some type of provision
for the parties to select a fact-finder who is available or able to complete the fact-finding within a
specific time frame.

On the minimum  requirements  of a public hearing  regarding  the  impasse under 3505.7,  it would
be helpful to note that in instances where agencies have duly adopted impasse procedures in
place via their Employer-Employee Relations (EER) resolution, that the  agency's procedures
prevail if they do not specifically conflict with the requirements of the new legislation.

As noted,  the  legislation  is ambiguous  on whether  mediation  is a mandatory  step before fact-
finding. The consensus seemed to be that this issue would be settled either through litigation or
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additional legislation.  To the  extent PERB could  suggest  clean-up  legislation  this  option would
be preferable to costly litigation.

We appreciate your considering these comments. Please contact me at 510-761-9148 if you have
any questions.

Yours very truly.

(TOA^t/l  Vl/UMA^

Darrell Murray  J

C: Bruce Heid
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December 2, 2011 
 

TIMOTHY G. YEUNG 
Telephone:  (916) 273-1707 

tyeung@rshslaw.com 
 

 
Suzanne Murphy, General Counsel 
Les Chisholm, Division Chief 
Public Employment Relations Board 
1031 18th Street 
Sacramento, CA 95811 
 

RE: Emergency Regulations Implementing AB 646 
  

Dear Ms. Murphy and Mr. Chisholm: 
 
I am writing in response to the draft discussion regulations implementing AB 646 that the Public 
Employment Relations Board (PERB) released on November 14, 2011.  I know that PERB has 
already received several letters commenting on the draft discussion regulations.  I write only to 
emphasize the request made by several stakeholders that there must be a deadline by which the 
employee organization must make a request to proceed to fact-finding.  Currently, the draft 
regulations provide that a request can be made no earlier than thirty (30) days following the 
appointment of a mediator, but there is no outer time limit by which the employee organization 
must request fact-finding. 
 
Presumably, PERB staff examined the fact-finding regulations under EERA and HEERA in 
developing the draft discussion regulations for AB 646.  PERB’s current fact-finding regulations 
under EERA and HEERA provide for a time period before which fact-finding can be requested, 
but do not contain any outer time limit for a fact-finding request.  At first blush, it may make 
sense that fact-finding regulations under the MMBA would be similarly drafted.  However, 
because of significant differences between the MMBA and EERA/HEERA, that is not true. 
 
Under both EERA and HEERA, the employer has the ability to request fact-finding.  (Gov. 
Code, §§ 3548.1, 3591.)  Thus, under EERA and HEERA an employer can prevent an employee 
organization from unreasonably delaying fact-finding proceedings by initiating those 
proceedings itself.   The same is not true under the MMBA.  AB 646, by its terms, does not 
provide for a fact-finding request from an employer.  Thus, there is no similar counter-balance 
under the MMBA as exists under EERA and HEERA.  Under the MMBA, without a deadline by  
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which the employee organization must request fact-finding, it will be extremely difficult for an 
employer to protect itself against unreasonable delays.  This significant difference in statutory 
language justifies PERB adopting fact-finding regulations under the MMBA that are different 
than those under EERA and HEERA.  Again, I strongly urge PERB to include a deadline in the 
regulations by which an employee organization must make a fact-finding request.  
 

Very truly yours, 
 

 
 
Timothy G. Yeung 
 
 

TGY/ 
 
 
 
 















































 

*This meeting is accessible to the physically disabled.  A person who needs disability -related accommodations 
or modifications in order to participate in the meeting shall make a request no later than five working days 
before the meeting to the Board by contacting Ms. Regina Keith at 916.323.8000 or sending a written request 
to Ms. Keith at PERB, 1031 18

th
 Street, Sacramento, California 95811.  Requests for further information should 

also be directed via telephone or writing to Ms. Keith.  Additional information is also available on the internet at 
www.perb.ca.gov. 

PUBLIC NOTICE  
Regular Business Meeting Agenda 

Public Employment Relations Board 
April 12, 2012 ~ 10:00 a.m. 

 
LOCATION: Public Employment Relations Board * 
  1031 18th Street, First Floor, Room 103,  Sacramento, CA 
 
1. Roll Call 
 
2. Adoption of Minutes:  February 9, 2012 meeting 
 
3. Public Comment:  This is an opportunity for the public to address the Board on issues 

not scheduled on today's agenda.  The Board cannot act on those items but may refer 
matters to staff for review and possible Board action at a future, publicly noticed meeting. 

 
4. Staff Reports:  The following reports will be received.  Any matter requiring Board action, 

and not included on this agenda, will be calendared for a subsequent public Board meeting. 
 
 A. Administrative Report 
 
 B. Legal Reports 
  i.  General Counsel Report 
  ii.  Chief Administrative Law Judge Report 
 
 C. Legislative Report 
 
5. Old Business 
 
6. New Business:  Consideration of approval for submitting a proposed rulemaking 

package to the Office of Administrative Law in order to initiate the formal rulemaking 
process regarding implementation of Assembly Bill 646 (Statutes of 2011, Chapter 680).  
If authorized by the Board, the rulemaking package, including Notice of Proposed 
Rulemaking, Proposed Text, and Initial Statement of Reasons, will be forwarded to the 
Office of Administrative Law for review and publication pursuant to the Administrative 
Procedures Act.  In addition, the Notice of Proposed Rulemaking would be distributed by 
PERB to interested parties and posted on the PERB website.  A public hearing on the 
proposed regulatory changes would be conducted by the Board on June 14, 2012. 

 
7. Recess to Closed Session:  The Board will meet in a continuous closed session each 

business day beginning immediately upon recess of the open portion of this meeting 
through June 14, 2012. 

 
The purpose of these closed sessions will be to deliberate on cases listed on the 
Board's Docket (Gov. Code sec. 11126(c)(3)), personnel (Gov. Code sec. 11126(a)), 
pending litigation (Gov. Code sec. 11126(e)(1)), and any pending requests for 
injunctive relief (Gov. Code sec. 11126(e)(2)(c)). 
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FINDING OF EMERGENCY 

 

The Public Employment Relations Board finds that an emergency exists and that proposed 

emergency regulations are necessary to address a situation that calls for immediate action to 

avoid serious harm to the public peace, health, safety or general welfare.  Failure to provide for 

implementation of a newly enacted factfinding process under the Meyers-Milias-Brown Act 

(MMBA) would leave uncertain the rights and responsibilities of parties subject to the MMBA, 

and would contribute to increased instability and strife in local government labor relations. 

 

Specific Facts Showing the Need for Immediate Action 

 

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective 

January 1, 2012, the MMBA, the collective bargaining statute applicable to local governments 

(cities, counties, and special districts) in California, will provide for a mandatory impasse 

procedure—factfinding before a tripartite panel—upon the request of an exclusive 

representative where the parties have not reached a settlement of their dispute.  PERB will be 

responsible for the appointment of the neutral chairperson of the factfinding panel unless the 

parties mutually agree upon the selection of the chairperson.  This new legislation and the 

duties imposed on PERB under it require amendments to existing regulations as well as the 

adoption of new regulations in order to fully implement the legislation and PERB’s role. 

 

The MMBA has not previously mandated the use of any impasse procedures with respect to 

negotiations between local agencies and unions representing their employees.  The current 

regulations of the Board do not provide for the filing and processing of requests for factfinding 

under the MMBA.  These legislative changes potentially affect hundreds of thousands of 

public employees in California, their employers, and the employee organizations that represent 

employees under the MMBA.  PERB began receiving inquiries from public employers, 

employees and employee organizations, who are potentially affected by this new legislation, as 

soon as the legislation was chaptered.  Public meetings were promptly convened by PERB in 

Northern and Southern California to discuss the legislation and the possible adoption of 

regulations, both of which were very well attended.  The attendees included more than 130 

representatives of employers and employee organizations, including numerous law firms that 

represent hundreds of local agencies and employee organizations that themselves represent 

multiple bargaining units within local government agencies.  Extensive written comments and 

suggestions were received by PERB in response to the discussions at those meetings and the 

“discussion drafts” circulated by PERB staff. 

 

In order that the procedural and substantive rights of employers, employees and employee 

organizations are protected, the Board finds that there exists an emergency need to adopt new 

regulations providing for the filing and processing of requests for factfinding under the 

MMBA, and to amend other existing regulations where necessary to conform to newly adopted 

regulations.  In so doing, the Board has attempted to distinguish between those changes that are 

necessary to the immediate implementation of the statute as amended, and those areas that may 

be identified as requiring further regulations as the Board and the parties acquire experience 

with the provisions of the amended statute. 
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AUTHORITY AND REFERENCE 

 

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and 

repeal rules and regulations to carry out the provisions and effectuate the purposes and policies 

of the Educational Employment Relations Act.  Pursuant to Government Code sections 3509(a) 

and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and regulations to 

carry out the provisions and effectuate the purposes and policies of the Meyers-Milias-Brown 

Act.  Government Code section 3513(h) authorizes the Board to adopt, amend and repeal rules 

and regulations to carry out the provisions and effectuate the purposes and policies of the 

Ralph C. Dills Act.  Government Code section 3563(f) authorizes the Board to adopt, amend 

and repeal rules and regulations to carry out the provisions and effectuate the purposes and 

policies of the Higher Education Employer-Employee Relations Act.  Pursuant to Public 

Utilities Code section 99561(f), the Board is authorized to adopt, amend and repeal rules and 

regulations to carry out the provisions and effectuate the purposes and policies of the Los 

Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations 

Act.  Pursuant to Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized 

to adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Trial Court Employment Protection and Governance Act.  

Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to 

adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act.  

 

General reference for section 32380 of the Board’s regulations: Sections 3505.4, 3509, 

3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and Section 

99561(j), (m), Public Utilities Code.  

 

General reference for section 32603 of the Board’s regulations: Sections 3502, 3502.1, 3505, 

3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1, 

3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 v. City of Vallejo 

(1974) 12 Cal.3d 608. 

 

General reference for section 32604 of the Board’s regulations: Sections 3502, 3502.1, 3502.5, 

3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code, and 

Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608. 

 

General reference for proposed section 32802 of the Board’s regulations: Sections 3505.4, 

3505.5, and 3505.7, Government Code. 

 

General reference for proposed section 32804 of the Board’s regulations: Sections 3505.4, 

3505.5, and 3505.7, Government Code. 

 

INFORMATIVE DIGEST 

 

Section 32380 of the Board’s regulations provides for administrative decisions that are not 

appealable.  The proposed changes update reference citations to reflect the newly enacted 

provisions of the MMBA.  (Chapter 680, Statutes of 2011.)  The proposed changes also 
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conform this section to the text of proposed Section 32802 with regard to the appealability of 

Board agent determinations as to the sufficiency of a request for factfinding under the MMBA.  

Consistent with existing Sections 32380 and 32793, which do not allow for appeals to the 

Board itself concerning impasse determinations under other statutes administered by PERB, 

such determinations would not be appealable to the Board itself under the MMBA. 

 

Section 32603 defines employer unfair practices under the MMBA.  The proposed changes to 

this section are necessary to conform the language and reference citations to the recent 

amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, provide for 

a mandatory factfinding procedure. 

 

Section 32604 defines employee organization unfair practices under the MMBA.  The 

proposed changes to this section are necessary to conform the language and reference citations 

to the recent amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, 

provide for a mandatory factfinding procedure. 

 

Proposed Section 32802 defines the process and timelines for filing a request for factfinding 

under the MMBA.  The process and timelines are consistent with the express requirements and 

clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which 

the Legislature identified the need to provide for a mandatory and uniform impasse procedure 

in order to make negotiations more effective.  Where parties have not reached an agreement, an 

exclusive representative may file its request with PERB, and must serve its request on the 

employer.  If the parties have not agreed to mediate the bargaining dispute, and are not subject 

to a required mediation process adopted pursuant to MMBA section 3507, the request must be 

filed within 30 days of the date that either party has provided the other with written notice of a 

declaration of impasse.  Where a mediator has been appointed or selected to help the parties to 

effectuate a settlement, the request may not be filed until at least 30 days after the date the 

mediator was appointed, but also not more than 45 days following that date.  In either 

circumstance, the intent of the timelines in the proposed section is to allow the parties 

sufficient time to resolve their dispute on their own, without utilization of the statutory impasse 

procedure, but also to provide certainty for all parties as to the time within which a request for 

factfinding may be filed.  This proposed section also describes the Board’s process concerning 

such requests and specifies the timeframe within which the Board must act.  Finally, the 

section provides that determinations regarding whether a request filed under this section is 

sufficient shall not be appealable to the Board itself. 

 

Proposed Section 32804 defines the timeline and process for the appointment of a neutral 

chairperson of a factfinding panel.  Consistent with the statute, PERB would not appoint a 

chairperson if the parties are able mutually to agree upon a chairperson.  In order to assist the 

parties, PERB would provide for each sufficient request a list of seven names of neutrals from 

which the parties could select the chairperson, either by the alternate striking of names or other 

method upon which the parties agree.  The parties would also be able to select any other person 

as the chairperson by mutual agreement.  If the parties are unable to agree on a chairperson, 

PERB would appoint one of the persons on the list of seven as the chairperson.  The number 

seven was specified in order to provide an odd number for purposes of the alternate striking of 

names, and based on PERB’s normal practice in similar situations under other statutes, as well 
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as the customary practice of many agencies that provide lists of neutrals to parties upon 

request.  Consistent with the express provisions of the statute, the regulation also specifies that 

PERB shall not bear the costs for the chairperson under any circumstance.  

 

DISCLOSURES REGARDING THE PROPOSED ACTION 

 

 Mandate on local agencies and school districts:  None. 

 

 Cost to any local agency or school district which must be reimbursed in accordance 

with Government Code section 17561:  None. 

  

 Other non-discretionary cost or savings imposed upon local agencies:  None 

  

 Costs or savings to state agencies:  None 

  

 Cost or savings on federal funding to the state:  None 

  

 Cost impact on private persons or directly affected businesses:  None 

  

 Significant adverse economic impact on business including the ability of California 

businesses to compete with businesses in other states:  None 

  

 Significant effect on housing costs:  None 

  

 The proposed regulations will not affect small business because they only affect public 

employers and public employees. 



State of California PUBLIC EMPLOYMENT RELATIONS BOARD 

  

M E M O R A N D U M 1031 18th Street 

 Sacramento, CA  95811-4124 

 

DATE: December 29, 2011 

TO : Office of Administrative Law 

 

FROM : Anita I. Martinez, Chair 

 

SUBJECT : Factfinding under the Meyers-Milias-Brown Act 

  2011-1219-01E 

 

 

This serves to confirm that, by unanimous vote of its Members at the December 8. 2011 public 

meeting, the Public Employment Relations Board approved the above-referenced emergency 

regulations and their submission to the Office of Administrative Law. 

 

 

Respectfully submitted, 

 

 

 

 

Anita I. Martinez, 

Chair 



State of California
Office of Administrative Law

In re:
Public Employment Relations Board

NOTICE OF APPROVAL OF EMERGENCY
REGULATORY ACTION

Regulatory Action:

Title 8, California Code of Regulations Government Code Sections 11346.1 and
11349.6

Adopt sections: 32802,32804
Amend sections: 32380, 32603, 32604

Repeal sections: OAL File No. 2011-1219-01 E

The Public Employment Relations Board (PERB) is adopting two sections and
amending three sections in Title 8 of the California Code of Regulations. This
emergency rulemaking is the result of AB 646 (CH 680, Stats. 2011) that provides for a
mandatory impasse procedure if requested when the parties have not reached a
settlement of their dispute following mediation. These regulations establish the impasse
procedure and the timelines for the procedure.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 1/1/2012 and will expire on 6/30/2012.
The Certificate of Compliance for this action is due no later than 6/29/2012.

Date: 12/29/2011 A c2~-
~~IlGibSOn

Staff Counsel

For: DEBRA M. CORNEZ
Assistant Chief Counsel/Acting Director

Original: Anita Martinez
Copy: Les Chisholm



(See instructic
reverse)

'n For use by Secretary of State only

i;

¡\

NOTICE REGULATIONS"--
AGENCY WITH RULEMAKING AUTHORITY

Public Employment Relations Board

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register)
FIRST SECTION AFFECTED 2. REQUESTED PUBLICATION DATE

TELEPHONE NUMBER FAX NUMBER (Optional)

NOTICE REGISTER NUMBER PUBLICATION DATE

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations)

la SUBJECT OF REGULATION(S)

Factfinding under the Meyers-Milias-Brown Act

lb. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)

2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(s) AND SECTION(s) (Including title 26, ifloxie. related)

ADOPT
SECTION(S) AFFECTED
(list all section number(s)

individually. Attach
additional sheet if needed.)
TITLE(S)

8

3.

32802,32804
AMEND

32380,32603,32604
REPEAL

Regular
Code § 11346)

D Resubmittal of disapproved orwithdrawn nonemergency
filing (Gov. Code §§ 11349.3,
11349.4)

L8 Emergency (Gov. Code,§ 11346.1(b))

D File & Print

D Certificate of Compliance: The agency officer named
below certifies that this agency complied with the
provisions of Gov. Code §§11346.2-11347.3 either
before the emergency regulation was adopted or
within the time period required by statute.

D Resubmittal of disapproved or withdrawnemergency filing (Gov. Code, § 11346.1)

D Emergency Readopt (Gov.Code, §11346.1 (h)) D Changes Without RegulatoryEffect (CaL. Code Regs., title

1, §100)

D Print Only

D Other (Specify)

4. ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FILE (CaL. Code Regs. title 1, §44 and Gov. Code §11347.1)

5. EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.1(d); CaL. Code Regs., title 1, §100)

D Effective 

30th day after D Effective on filing with D §100 Changes Without rx Effective 1,2012
fiing with Secretary of State Secretary of State Regulatory Effect ~ other (Specify)

6. CHECK IF THESE REGULATIONS REQUIRE NOTICE TO. OR REVIEW, CONSULTATION. APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY

Department of Finance (Form STD. 399) (SAM §6660) D Fair Political Practices Commission D State Fire Marshal

D Other (Specify)
7 CONTACT PERSON

Les Chisholm I TELEPHONE NUMBER(916) 327-8383
FAX NUMBER (Optional)

(916) 327-6377
E-MAIL ADDRESS (Optional)

Ich i shol m(9perb.ca.gov

8. I certify that the attached copy of the regulation(s) is a true and correct copy

of the regulation(s) identified on this form, that the information specified on this form
is true and correct, and that I am the head of the agency taking this action,
or a designee of the head of the agency, and am authorized to make this certification.

SIGNAT F AGENCY HEAD OR ESIG E DATEI \.t. ,4.. \\
For use by Office of Administrative Law (GAL) only



PROPOSED TEXT -- REGULATION CHANGES RELATED TO
IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646

(New language shown in italics.)

32380. Limitation of Appeals.

The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d) A decision by a Board agent pursuant to Section 32802 regarding the sujjìciency o/a
request for factfinding under the MMBA.

Authority cited: Sections 3509(a), 3513(h), 354L.3(g), 3563(£), 71639.1(b) and 7l825(b),
Govermnent Code; and Section 99561 (£), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 354L.3(k), (n), 3563U), (m), 71639.1 and 71825, Government Code; and
Section 99561(j), (m), Public Utilities Code.

32603. Employer Unfair Practices under MMBA.:

It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Govenunent Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503,3504.5,3505.1,3505.3,3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507

(c) Refuse or ü1Il to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507.



(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(1) Adopt or enforce a local rule that is not in conformance with MMBA.

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502,3502.1,3505,3505.2,3505.3,3505.4,3505.5, 3505.7, 3506,3507, 3507(d), 3507.1,
3507.5,3508,3508.1,3508.5 and 3509, Government Code; and Firefighters Union, Local 1186
v. City of Vallejo (1974) 12 Ca1.d 608.

32604. Employee Organization Unfair Practices under MMBA~

It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, orrequired by the MMBA or any local
rule adopted pursuant to Governent Code section 3507.

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502,3502.1,3502.5,3505,3505.2,3505.4,3505.5, 3505.7, 3506,3507 and 3509,

Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Ca1.d
608.

32802. Requestfor Factfinding Under the MMBA.

(a) An exclusive representative may request that the parties' differences be submitted to a
factfìnding panel. The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be/ìled:

2



(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection
qla inediator pursuant either to the parties' agreement to mediate or a mediation process
required by a public agency's local rules; or

(2) If the di~jJute was not submitted to mediation, not later than 30 daysfòllowing the date that
either party provided the other with written notice ola declaration of 'impasse.

(b) A requestforfactfìnding must be/ìled with the appropriate regional offìce; service and
proe~folservice pursuant to Section 32140 are required.

(c) Within fìve working daysfi-om the date the request is fìled, the Board shallnotijji the
parties whether the request satisfìes the requirements of this Section. If the request does not

satisjj; the requirements olsubsection (a)(l) or (2), above, nofitrther action shall be taken by
the Board. Ilthe request is determined to be sufJìcient, the Board shall request that each party

provide notifìcation of the name and contact information of its panel member within fìve
working days.

(d) "Working days, "for purposes of 
this Section and Section 32804, shall be those days when

the qffìces qlthe Public Employment Relations Board are offìcialZv openfor business.

(e) The determination as to whether a request is suffìcient shall not be appealable to the
Board itsell

Authority cited: Sections 3509(a) and 3541. 3 (e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505. 7, Government Code.

32804. Appointment of Per son to Chair Factfìnding Panel Under the MMBA.

If a request is determined to be suffìcient under Section 32802, the Board shall, within fìve
working days following this determination, submit to the parties the names olseven persons,
drawn ,Fom the list ofneutralfactfìnders established pursuant to Government Code section
3541.3(d). The Board wil thereafter designate one of the seven persons to serve as the

chairperson unless notified by the parties within fìve working days that they have mutually
agreed upon a person to chair the panel in lieu ql a chairperson selected by the Board. in no
case will the Board be re~l)Onsible/òr the costs efthe chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505. 7, Government Code.
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
   

 

Office of General Counsel  
1031 18th Street 

Sacramento, CA  95811-4124 

Telephone: (916) 322-3198 

Fax: (916) 327-6377 

 

 

December 9, 2011 

 

NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION 
 

Subject:  Implementation of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective  

January 1, 2012—Factfinding  

 

The Public Employment Relations Board (PERB) is proposing to adopt emergency regulations 

implementing the newly enacted factfinding process under the Meyers-Milias-Brown Act 

(MMBA).   

 

Government Code section 11346.1(a)(2) requires that, at least five working days prior to 

submission of the proposed emergency action to the Office of Administrative Law (OAL), the 

adopting agency provide a notice of the proposed emergency action to every person who has 

filed a request for notice of regulatory action with the agency.  After submission of the 

proposed emergency action to OAL, OAL shall allow interested persons five (5) calendar days 

to submit comments on the proposed emergency regulations as set forth in Government Code 

section 11349.6.  Upon filing, OAL will have ten (10) calendar days within which to review 

and make a decision on the proposed emergency rules.  If approved, OAL will file the 

regulations with the Secretary of State, and the emergency regulations will become effective 

for one hundred and eighty (180) days.  Within the 180-day effective period, PERB will 

proceed with a regular rulemaking action, including a public comment period.  The emergency 

regulations will remain in effect during this rulemaking action. 

 

Attached to this notice is the specific regulatory language of PERB’s proposed emergency 

action and Finding of Emergency. 

 

You may also review the proposed regulatory language and Finding of Emergency on PERB’s 

website at the following address:  http://www.perb.ca.gov. 

 

If you have any questions regarding this proposed emergency action, please contact Les 

Chisholm at (916) 327-8383.  

 

 



STATE OF CALIFORNIA 	 EDMUND G. BROWN, Jr., Governor 

OFFICE OF ADMINISTRATIVE LAW 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 
(916) 323-6225 FAX (916) 323-6826 

DEBRA M. CORNEZ 
Director 

MEMORANDUM 

TO: 	 Les Chisholm 
FROM: 	 OAL Front Deskb  

DATE: 	 8/7/2012 
RE: 	 Return of Approved Rulemaking Materials 

OAL File No. 2011-1219-01E 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2011-1219- 
01E regarding Factfinding under the Meyers-Milias-Brown Act). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary 
of State. The effective date of an approved file is specified on the Form 400 (see item B.5). 
(Please Note: The 30th  Day after filing with the Secretary of State is calculated from the date the 
Form 400 was stamped "ENDORSED FILED" by the Secretary of State.) 

DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to preserve this rulemaking record. 
Government Code section 11347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Government Code section 11347.3(e) further provides that 
"....no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of" See also the Records Management Act (Government Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See 
Government Code section 11347.3(4 

Enclosures 
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PROPOSED TEXT -- REGULATION CHANGES RELATED TO 
IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646 

(New language shown in italics.) 

	

32380. 	 Limitation of Appeals. 

The following administrative decisions shall not be appealable: 

(a) A decision by a Board agent regarding the mechanics of an election provided the decision 
does not affect standing of a party to appear on a ballot; 

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion. 

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an 
impasse. 

(d) A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 
request for factfinding under the MMBA. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4, 
3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code; and 
Section 995610, (m), Public Utilities Code. 

	

32603. 	 Employer Unfair Practices under MMBA. 

It shall be an unfair practice for a public agency to do any of the following: 

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees 
because of their exercise of rights guaranteed by Government Code section 3502 or by any 
local rule adopted pursuant to Government Code section 3507. 

(b) Deny to employee organizations rights guaranteed to them by Government Code section 
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 
to Government Code section 3507. 

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required 
by Government Code section 3505 or any local rule adopted pursuant to Government Code 
section 3507. 

(d) Dominate or interfere with the formation or administration of any employee organization, 
or contribute financial or other support to it, or in any way encourage employees to join any 
organization in preference to another in violation of rights guaranteed by Government Code 
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507 



(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to 
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 
rule adopted pursuant to Government Code section 3507. 

(f) Adopt or enforce a local rule that is not in conformance with MMBA. 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 
section 3507. 

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 
3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, Local 1186 
v. City of Vallejo (1974) 12 Ca1.3d 608. 

32604. 	 Employee Organization Unfair Practices under MMBA, 

It shall be an unfair practice for an employee organization to do any of the following: 

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 
or by any local rule adopted pursuant to Government Code section 3507. 

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees 
because of their exercise of rights guaranteed by Government Code section 3502 or by any 
local rule adopted pursuant to Government Code section 3507. 

(c) Refuse or fail to meet and confer in good faith as required by Government Code section 
3505 or by any local rule adopted pursuant to Government Code section 3507. 

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to 
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 
rule adopted pursuant to Government Code section 3507. 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 
section 3507. 

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 
Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Ca1.3d 
608. 

32802. 	 Request for Factfinding Under the MMBA. 

(a) An exclusive representative may request that the parties' differences be submitted to a 
factfinding panel. The request shall be accompanied by a statement that the parties have been 
unable to effect a settlement. Such a request may be filed: 

2 



(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 
of a mediator pursuant either to the parties' agreement to mediate or a mediation process 
required by a public agency's local rules; or 

(2) If the dispute was not submitted to mediation, not later than 30 days f011owing the date that 
either party provided the other with written notice of a declaration of impasse. 

(b) A request for factfinding must be filed with the appropriate regional office; service and 
proof of service pursuant to Section 32140 are required. 

(c) Within five working days from the date the request is filed, the Board shall notify the 
parties whether the request satisfies the requirements of this Section, If the request does not 
satisfj) the requirements of subsection (a)(1) or (2), above, no fierther action shall be taken by 
the Board. If the request is determined to be sufficient, the Board shall request that each party 
provide notification of the name and contact information of its panel member within five 
working days. 

(d) "Working days," for purposes of this Section and Section 32804, shall be those days when 
the offices of the Public Employment Relations Board are officially open for business. 

(e) The determination as to whether a request is sufficient shall not be appealable to the 
Board itself 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 
Sections 3505.4, 3505.5, and 3505.7, Government Code. 

32804. 	 Appointment of Person to Chair Factfinding Panel Under the MMBA. 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 
working days following this determination, submit to the parties the names of seven persons, 
drawn from the list of neutral factfinders established pursuant to Government Code section 
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the 
chairperson unless notified by the parties within five working days that they have mutually 
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no 
case will the Board be responsible for the costs of the chairperson. 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference.. 
Sections 3505.4, 3505.5, and 3505.7, Government Code. 
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State of California 	 PUBLIC EMPLOYMENT RELATIONS BOARD 

MEMORANDUM 	 1031 18th Street 
Sacramento, CA 95811-4124 

DATE: December 29, 2011 
TO 	 : Office of Administrative Law 

FROM 	 : Anita I. Martinez, Chair 

SUBJECT : Factfmding under the Meyers-Milias-Brown Act 
2011-1219-01E 

This serves to confirm that, by unanimous vote of its Members at the December 8. 2011 public 
meeting, the Public Employment Relations Board approved the above-referenced emergency 
regulations and their submission to the Office of Administrative Law. 

Respectfully submitted, 

' 

Anita I. Martinez, 
Chair 
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LEONARD CARDER, LLP 
ATTORNEYS 

1330 BROADWAY, SUITE 1450 
OAKLAND, CA 94612 

TELEPHONE: (510) 272-0169 
FAX (510) 272-0174 

www.leonardcarder.com  

December 27, 2011  

NORMAN LEONARD 
(1914 - 20061 

OF COUNSEL 

WILLIAN H. CARDER 
VICTORIA CHIN 

LYNN ROSSMAN FARIS 
SANFORD N. NATHAN 

RICHARD S, ZUCKERMAN 

SAN FRANCISCO OFFICE 

188 FRANKLIN ST., SUITE 201 
SAN FRANCISCO, CA 94109 

TELEPHONE: (415) 771-6400 
FA:1 (415: 771.7010 

Via U.S. Mail and Email (staff(a)oal.ca.gov) 
Kathleen Eddy, Reference Attorney 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

Via U.S. Mail and Email (smurphy@perb.ca.gov; Ichisholm@perb.ca.gov) 

Suzanne Murphy, General Counsel, and Les Chisholm, Division Chief 
Public Employment Relations Board 
1031 — 18m  Street 
Sacramento, CA 95811-4124 

Re: Proposed Emergency Regulations Related to AB 646 Implementation 

Dear Ms. Eddy, Ms. Murphy, and Mr. Chisholm: 

Leonard Carder, LLP represents scores of labor unions in the California public sector, 
including many which fall under the jurisdiction of the California Public Employment Relations 
Board ("PERB"). Accordingly, Leonard Carder, LLP is an "interested person" within the 
meaning of California Goverment Code section 11349.6 and submits this comment to the 
emergency regulations proposed by PERB related to the implementation of Assembly Bill 646, 
which amends the Meyers-Milias-Brown Act ("MMBA"). 

As a preliminary matter, we appreciate the opportunity to submit a comment supporting 
the proposed emergency regulations. To date, we have found PERB's process for soliciting 
comments on proposed emergency regulations to be proactive, thoughtful and transparent, 
including holding well-attended meetings across the state to engender discussion on these issues. 

Particularly, we support the proposed regulations as consistent with the statute, and 
importantly, believe that the proposed regulations will provide clarity to the many public entities 
and labor organizations affected by the new law. (Cal. Gov't Code section 11349( c) & (d).) As 
noted in the statute, Government Code section 11349(d) defines "consistency" as meaning the 
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regulation is "in harmony with, and not in conflict with or contradictory to, existing statutes, 
court decision, or other provisions of law." "Clarity" is defined as "written or displayed so that 
the meaning of regulations will be easily understood by those persons directly affected by them." 
(Cal. Gov't Code section 11349(c). 

It is our view that the proposed regulations, particularly proposed regulation 32802, are 
consistent with the statute. Earlier drafts of AB 646 — prior to the final draft that was enacted — 
included provisions providing an absolute right to request mediation. When those mediation 
provisions were struck from the bill, the drafters simply neglected to make the necessary 
corresponding alteration to the opening sentence of MMBA, Government Code Section 
3505.4(a). In other words, the drafters intended to eliminate any absolute right to mediation, but 
intended to leave intact the employee organization's absolute right to request factfinding, 
irrespective of whether any mediation is held. The drafters' oversight is evident not only from 
comparing successive versions of the bill, but also from the abrupt way in which "the mediator" 
and his or her appointment appear, devoid of any context, at the outset of the enacted bill. 

This conclusion is widely shared by many PERB constituents, in both labor and 
management; it is rare to find such unanimity in the labor relations bar. While one could argue 
for a different construction of the statute (i.e., that factfinding may be triggered only by voluntary 
mediation), we view that construction as contrary to the statute's express language, the 
legislative history, and the drafters' intent. Indeed, we view the alternate position as not only 
contrary to the legislative intent, but as inviting protracted litigation to seek clarification; 
clarification is, of course, one sanctioned purpose of the emergency regulations. 

In sum, PERB's proposed regulations are consistent with AB 646, and accordingly we 
urge approval of the emergency regulations; in our view, the proposed emergency regulations are 
consistent with the statute and vs,ill provide much needed clarity for the public sector. 

We appreciate your continued consideration of these comments and your close attention 
to these important matters. 

Very truly yours, 

LEONARD CARDER, LLP 

1, 0194-S t7-4V 
Margot Rcisenberg 

By: 
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JAN I. GOLDSMITH 
CITY ATTORNEY 

December 22, 2011 

CIVIL ADVISORY DIVISION 

1200 THIRD AVENUE, SUITE 1620 

SAN DIEGO, CALIFORNIA 92101-4178 

TELEPHONE (619) 236-6220 

FAX (619)236-7215 

By U.S. Mail and Email (stati(ãoai.ca.goy) 

Kathleen Eddy, Reference Attorney 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

By U.S. Mail and Email (Ichishohnlilperb.ca.gov) 

Les Chisholm, Division Chief 
Public Employment Relations Board 
1031 18th Street 
Sacramento, CA 95811-4124 

Proposed Emergency Regulations Related to Assembly Bill 646 

Dear Ms. Eddy and Mr. Chisholm: 

The City of San Diego (City) is an interested person within the meaning of California 
Government Code (Government Code) section 11349.6 and submits this comment to the 
emergency regulations proposed by the Public Employment Relations Board (PERB) related to 
implementation of Assembly Bill 646 (A.B. 646). 

Under Government Code sections 11349.1 and 11349.6(b), a regulation must meet the 
standard of "consistency," meaning the regulation is "in harmony with, and not in conflict with 
or contradictory to, existing statutes, court decisions, or other provisions of law." Cal. Gov't 
Code § 11349(d). A regulation must also meet the standard of "clarity," meaning it is "written or 
displayed so that the meaning of [the] regulation[] will be easily understood by those persons 
directly affected by them." Cal. Gov't Code § 11349(c). PERB's proposed regulation 32802(a) is 
not consistent with A.B. 646, nor does it provide clarity to the public agencies subject to it. 
Therefore, it should be disapproved for the following reasons. 

First, PERB's proposed regulation broadens the scope of A.B. 646 by providing that an 
exclusive representative may request factfinding even when a dispute is not submitted to 
mediation. The proposed regulation states that "[a]n exclusive representative may request that 
the parties' differences be submitted to a factfinding panel," without any limitation of 
circumstances. It also provides, in proposed regulation 32802(a)(2), that a request for factfinding 
may be submitted "[i]f the dispute was not submitted to mediation, not later than 30 days 
following the date that either party provided the other with written notice of a declaration of 
impasse." This proposed regulation would require a public agency that does not engage in 
mediation to wait thirty days following the date of a written declaration of impasse to ensure 
there is no request for factfinding by an employee organization before the public agency 
proceeds with its own impasse process, or risk an unfair labor practice charge. It is our view that 
there is nothing in A.B. 646 that requires this waiting period or that requires factfinding when the 
parties do not engage in mediation. 

Document Number: 293731 
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Second, PERB's conclusion, set forth in its Finding of Emergency, that A.B. 646 
provides for "a mandatory impasse procedure — factfinding before a tripartite panel — upon the 
request of an exclusive representative where the parties have not reached a settlement of their 
dispute" is not supported by the plain language of the legislation. In its Informative Digest, 
submitted with its proposed regulations, PERB writes that proposed section 32802 is consistent 

with the express requirements and clear intent of the recent 
amendments to the MMBA. . . Where parties have not reached an 
agreement, an exclusive representative may file its request with 
PERB. .. . If the parties have not agreed to mediate the bargaining 
dispute, and are not subject to a required mediation process 
adopted pursuant to MMBA section 3507, the request must be filed 
within 30 days of the date that either party has provided the other 
with written notice of a declaration of impasse. 

That an employee organization may request factfinding following impasse in all circumstances is 
inconsistent with and expands the scope of A.B. 646. As you are aware, administrative 
regulations that alter or amend a statute or enlarge or impair its scope are void, and courts not 
only may, but must strike down the regulations. Morris v. Williams, 67 Cal. 2d 733, 748 (1967). 

Third, A.B. 646 does not authorize or mandate factfinding when the parties do not engage 
in mediation of a dispute, nor does A.B. 646 mandate mediation. In fact, the legislative history 
supports this conclusion. The legislative analysis for A.B. 646 states that the legislation allows a 
local public employee organization to request factfinding when mediation has been unsuccessful 
at effectuating a resolution to a labor dispute within 30 days of appointment of the mediator. Bill 
Analysis, A.B. 646, S. Rules Comm. (June 22, 2011) (emphasis added). 

In furtherance of this intent, the Legislature left unchanged those provisions of the 
Meyers-Milias-Brown Act (MMBA) that allow local public agencies to utilize their own 
negotiated impasse procedures and implement a last, best, and final offer, without resorting to 
mediation and factfmding, as long as the public agency holds a public hearing before imposition. 

The MMBA, at Government Code section 3505, mandates: 

The governing body of a public agency. . . shall meet and confer 
in good faith regarding wages, hours, and other terms and 
conditions of employment with representatives of such recognized 
employee organizations . . . prior to arriving at a determination of 
policy or course of action. 

Engaging in "meet and confer in good faith" includes the obligation "to endeavor to reach 
agreement on matters within the scope of representation prior to the adoption by the public 
agency of its final budget for the ensuing year." Government Code section 3505 further provides, 
with italics added, "The process should include adequate time for the resolution of impasses 
where specific procedures for such resolution are contained in local rule, regulation, or 
ordinance, or when such procedures are utilized by mutual consent." 
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In accordance with Government Code section 3505, this City has a long-standing impasse 
procedure negotiated with the City's recognized employee organizations and adopted by the San 
Diego City Council (City Council), as Council Policy 300-06, that does not mandate or even 
contemplate that the parties engage in mediation upon an impasse in bargaining. Council 
Policy 300-06 provides that if the meet and confer process has reached an impasse, either party 
may initiate the impasse procedure by filing with the City Council a written request for an 
impasse meeting. An impasse meeting is then scheduled by the City's Mayor (previously, the 
City Manager) to review the position of the parties in a final effort to resolve a dispute. If the 
dispute is not resolved at the impasse meeting, then the impasse is resolved by a determination 
by the Civil Service Commission or the City Council after a hearing on the merits of the dispute. 

Fourth, the Legislature left unchanged Government Code section 3505.2 which does not 
mandate mediation. It provides, with italics added: 

If after a reasonable period of time, representatives of the public 
agency and the recognized employee organization fail to reach 
agreement, the public agency and the recognized employee 
organization or recognized employee organizations together may 
agree upon the appointment of a mediator mutually agreeable to 
the parties. Costs of mediation shall be divided one-half to the 
public agency and one-half to the recognized employee 
organizations. 

Government Code section 14 defines "may" as permissive, not mandatory. There is no language 
in Government Code section 3505.2, which mandates this City or other public agencies under the 
MMBA engage in mediation to resolve a dispute. Because this City does not engage in 
mediation, there is no language in A.B. 646, which mandates this City engage in factfinding. A 
regulation implementing A.B. 646 that mandates factfinding when there is no mediation is 
inconsistent with the legislation. 

Fifth, Government Code section 3505.4(a), added by A.B. 646, effective January 1, 2012, 
sets forth the circumstances in which an employee organization may request factfmding. 
Specifically, factfinding is to follow mediation: "If the mediator is unable to effect settlement of 
the controversy within 30 days after his or her appointment, the employee organization may 
request that the parties' differences be submitted to a factfinding panel." In other words, an 
employee organization may request factfinding if the mediation does not result in settlement in a 
defined period. 

Sixth, Government Code section 3505.5, also added by A.B. 646, relates to the timing 
and conduct of the factfinding panel and the costs. There is no language in section 3505.5 which 
can be read to mandate factfinding when the parties do not first mediate a dispute. 
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Seventh, Government Code section 3505.7, added by A.B. 646, also does not mandate 
factfinding. It states: 

After any applicable mediation and factfinding procedures have 
been exhausted, but no earlier than 10 days after the factfinders' 
written findings of fact and recommended terms of settlement have 
been submitted to the parties pursuant to Section 3505.5, a public 
agency that is not required to proceed to interest arbitration may, 
after holding a public hearing regarding the impasse, implement its 
last, best, and final offer, but shall not implement a memorandum 
of understanding. The unilateral implementation of a public 
agency's last, best, and final offer shall not deprive a recognized 
employee organization of the right each year to meet and confer on 
matters within the scope of representation, whether or not those 
matters are included in the unilateral implementation, prior to the 
adoption by the public agency of its annual budget, or as otherwise 
required by law. 

If the parties do not engage in mediation, then factfinding is not applicable and the timing of the 
factfinders' report is not relevant. A public agency that is not required to proceed to interest 
arbitration may implement its last, best, and final offer, after holding a public hearing. 

This City is required to conduct a public hearing under its established and negotiated 
impasse procedure. Therefore, it is our view that our process is presently consistent with the 
MMBA, as amended by A.B. 646. This City is not required to proceed to mediation or 
factfinding upon an impasse, but the City Council must conduct a public hearing, which it 
presently does to resolve an impasse. Any regulation that mandates factfinding when there is no 
mediation is inconsistent with A.B. 646. 

PERB's proposed regulations enlarge the scope of A.B. 646. Therefore, this Office urges 
disapproval of the regulations to the extent they mandate factfinding in the absence of mediation, 
or, in the alternative, requests that the proposed regulations be clarified for jurisdictions that do 
not engage in mediation by mutual agreement or by the terms of their negotiated impasse 
procedures. 

Respectfully submitted, 

JAN I. GOLDSMITH, City Attorney 

atik 646d), ( 
Joan F. Dawson 
Deputy City Attorney 

JFD:ccm 



STATE OF CALIFORNIA 
	

EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
Office of the General Counsel 
1031 18th Street 
Sacramento, CA 95811-4124 
Telephone: (916) 327-8383 

Fax: (916) 327-6377 

December 28, 2011 

Peggy J. Gibson, Staff Counsel 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814-4339 

Subject: 	 Response to Comments Received about Proposed Emergency Regulations 
2011-1219-01E 

Dear Ms. Gibson: 

By letter dated December 22, 2011, the City Attorney for the City of San Diego states that the 
Office of Administrative Law (OAL) should disapprove the emergency regulations submitted 
by the Public Employment Relations Board (PERB), "to the extent they mandate factfinding in 
the absence of mediation, or, in the alternative, requests that the proposed regulations be 
clarified for jurisdictions that do not engage in mediation by mutual agreement or by the terms 
of their negotiated impasse procedures." In essence, the City Attorney for the City of San 
Diego asserts that PERB' s emergency regulations are not consistent with Assembly Bill 646 
(AB 646) and that they do not provide clarity to the public agencies subject thereto. 

PERB previously considered the concerns expressed by the City Attorney for the City of San 
Diego, but rejected the objections raised based on the language of the Meyers-Milias-Brown 
Act (MMBA), as amended by AB 646, as well as evidence of legislative intent, and the 
comments submitted by most other interested parties. OAL should consider all of the issues 
involved and the arguments in support of PERB's emergency regulations from both 
representatives of local government agencies (employers) and representatives of employee 
organizations (labor or exclusive representatives)—and approve the emergency regulations. 

First, PERB agrees that nothing in AB 646 changes the voluntary nature of mediation under the 
MMBA. (See Gov. Code, § 3505.2) Nor do the proposed emergency regulations mandate 
that parties engage in mediation. However, any attempt to read and harmonize all of the 
statutory changes made by AB 646 must end in the conclusion that factfmding is mandatory, if 
requested by an exclusive representative, for all local government agencies except those 
specifically exempted by Government Code section 3505.5, subdivision (e). 

It is correct that Government Code section 3505.4, subdivision (a), as amended by AB 646, 
references a request for factfinding where 'the mediator is unable to effect settlement of the 
controversy within 30 days after his or her appointment." However, it also is important to 
consider that AB 646 repealed the prior language of section 3505.4, which set forth the 
conditions under which an employer could implement its last, best and final offer (LBFO). In 
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new section 3505.7, added by AB 646, the MMBA now provides that implementation of the 
employer's LBFO may occur only laifter any applicable mediation and factfinding procedures 
have been exhausted, but no earlier than 10 days after the factfinders' written findings of fact 
and recommended terms of settlement have been submitted to the parties  pursuant to Section 
3505.5." (Emphasis added.) 

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to 
provide clarity, PERB adopted proposed emergency regulations that provide for factfinding 
both where mediation has occurred, and where it has not. 

This conclusion is also consistent with the available evidence of legislative intent. The author 
of AB 646 is quoted in the June 22, 2011 Bill Analysis, in relevant part, as follows: 

Currently, there is no requirement that public agency employers 
and employee organizations engage in impasse procedures where 
efforts to negotiate a collective bargaining agreement have failed. 
Without impasse procedures, negotiations may not be fully 
effective, and bargaining may break down before all avenues for 
agreement are explored. Many municipalities and public 
agencies promulgate local rules which include impasse rules and 
procedures. However, this requirement is not uniform, and the 
lack of uniformity may serve to create confusion and uncertainty. 

The creation of mandatory impasse procedures  is likely to 
increase the effectiveness of the collective bargaining process, by 
enabling the parties to employ mediation and fact-finding in order 
to assist them in resolving differences that remain after 
negotiations have been unsuccessful. 

(Emphasis added.) 

In the attached e-mail message to the undersigned on December 2, 2011, commenting on the 
proposed emergency regulations which were then pending approval by PERB, a representative 
of the author's office urged "recognition of the legislative intent of AB 646 to provide an 
exclusive representative with the absolute right to request factfinding irrespective of whether 
any mediation was held." 

The majority of interested parties, both employer and labor representatives, also urged a 
reading of AS 646 that provides for a factfinding request whether mediation occurs or not. 
The following comments are excerpted from those submitted to PERB during the voluntary 
public discussions held by PERB preceding the submission of its emergency regulations to 
OAL, copies of which are available on the PERB website at 
www.perb.ca.gov/news/defaultasnx:  
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Carroll. Burdick & McDonough LLP (letter dated November 28, 2011., 
representing labor)  

We agree with our colleagues at Leonard Carder [in their letters 
dated November 14 and 17, 2011]that notwithstanding the final 
version of AB 646 being silent on the issue, the legislative history 
and the purpose behind the Meyers-Milias-Brown Act compel 
PERB to assume that a covered employer's obligation to 
participate in factfinding is mandatory, and PERB should draft its 
emergency regulation accordingly. 

The purpose and intent of the Act is "to promote full 
communication between public employers and their employees 
by providing a reasonable method of resolving cliSputes regarding 
wages, hours, and other terms and conditions of employment 
between public employers and public employee organizations." 
(Govt. Code, [§] 3500.) Factfinding, as required by AB 646, is 
an extension of this policy of bilateral resolution of labor disputes 
to include a uniform, nonbinding, process for resolving 
bargaining impasse. 

The idea, floated by some commentators and the City of San 
Diego in its letter dated November 18, 2011], that an employer 
could simply opt out, or not be bound by, factfinding seems 
antithetical to the Legislature's whole approach on the subject. It 
sets up the scenario that an employer would choose not to 
voluntarily mediate at impasse because the mere agreement to 
mediate would bind the employer to factruading lithe mediation 
was unsuccessful and if the employee organization elected to 
pursue factfinding. As our colleagues at Roth[n]er, Segall and 
Greenstone point out [in their letter dated November 18, 2011], 
such a reading, which would make voluntary mediation less 
likely, would weaken impasse resolution processes, not 
strengthen them. 

Mandatory factfinding would not conflict with section 3505.2 
since AB 646 does not itself compel mediation, only factfinding. 
We conclude that notwithstanding whether parties mediate, 
factfinding is a mandatory impasse resolution procedure if 
invoked by the employee association. 
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Burke, Williams & Sorensen, LLP (representing employers) 

In a submission dated November 8, 2011, this management-side law firm proposed its 
own, independently drafted regulations to implement AB 646, which included language 
expressly providing for requests for factfinding where "no mediator has been appointed." 

Renne Sloan Holtzman Sakai LLP (letter dated December 2, 2011; representing 
employers)  

A.B. 646, by its terms, does not provide for a fact-finding request 
from an employer. Thus, there is no similar counter-balance 
under the MMBA as exists under EERA and HEERA. Under the 
MMBA, without a deadline by which the employee organization 
must request fact-finding, it will be extremely difficult for an 
employer to protect itself against unreasonable delays. This 
significant difference in statutory language justifies PERB 
adopting fact-finding regulations under the MMBA that are 
different than those under EERA and HEERA. 

A number of interested parties also suggested, and PERB amended its proposed emergency 
regulations to reflect, that these regulations should include a time limit within which the 
exclusive representative must request factfinding. (CALPELRA letter dated November 26, 
2011, representing employers; Burke, Williams & Sorensen, LLP proposal dated November 8, 
2011 representing employers.) PERB added language to its proposed emergency regulations to 
address these pleas for clarity and consistency. 

In its letter dated November 26, 2011, CALPELRA elaborated: 

PERB's regulations should be designed to reduce uncertainty and 
provide procedural predictability to the greatest extent possible in 
the factfinding process. Public agencies and public employee 
unions across the state are currently bargaining in a time of fiscal 
crisis and uncertainty. During these fiscally unstable times, most 
public agencies seek to avoid the unnecessary risks inherent in 
unfair practice charges with potentially costly remedies including 
orders to return to the status quo ante. Because many agencies 
understand the risks of an unfair practice remedy — the turmoil 
created by reinstating public services, the cost of paying the 
resulting back pay, and the lack of the financial resources 
necessary to fund lengthy litigation — agencies need procedural 
certainty to reduce or avoid the risks. 

In sum, the proposed emergency regulations presently before OAL are a product of the 
participation of more than 130 representatives of employers and employee organizations, 
extensive written comments, and numerous discussions at voluntary public meetings held by 
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PERB. These proposed emergency regulations are necessary to address a situation that calls 
for immediate action to avoid serious harm to the public peace, health, safety or general 
welfare. Failure to provide for implementation of the newly enacted factfinding process under 
the Meyers-Milias-Brown Act would leave uncertain the rights and responsibilities of parties 
subject to the MMIIA, and would contribute to increased instability and strife in local 
government labor relations. 

Without the approval of these proposed emergency regulations, the procedural and substantive 
rights of employers, employees and employee organizations will he unclear. With numerous 
threatened strikes on the horizon, public entities may be unable to provide essential public 
services, public employees will be without redress and/or pay, and the general public will be 
incontrovertibly harmed by the foregoing. 

Both management-side and labor-side representatives have shown support for PERB's 
emergency regulations and participated in the process of developing the emergency regulations 
filed with OAL. Based on the foregoing, PERB's proposed emergency regulations should be 
approved. 

Les Chisholm 
Division Chief 

Attachment 



Cl-dsli ()in": 

From: 	 Naylor, Cody <Cody.Naylor@asm.ca.gov › 
Sent: 	 Friday, December 02, 2011 10:33 AM 
To: 	 "..es Chisholm 
Subject: 	 AB 646 Rulema king / Dec 8 Mtg 

li Les — 

I was wondering if there are further revisions to the November 14 draft emergency regulations expected before the 
December PERB meeting. I'd be happy to discuss our office's position with you about the proposed regulations. BL 
short, we appreciate Staff's recognition of the legislative Intent of AB 646 to provide an exclusive representative with the 
absolute right to request factfinding irrespective of whether any mediation was held and for incorporating that provision 
Into its proposed regulations. 

Thank youl 

Cody Naylor 
Legislative Aide 
Office of Assembly Member Toni Atkins 
76th Assembly District 
T (916) 319-2076 
F (916) 319-2176 
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Peggy J. Gibson, Staff Counsel 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814-4339 

Subject; 	 Supplemental Information Regarding Proposed Emergency Regulations 
2011-1219-0IE 

Dear Ms. Gibson; 

Prior to the enactment of Assembly Bill 646 (AB 646), the Meyers-Milias-Brown Act 
(MMBA) did not provide for any mandatory impasse procedures. AB 646 adds a factfindirtg 
process, with legislative intent to establish a uniform and mandatory procedure. AB 646 also 
repealed the prior language establishing when, if the parties did not reach an agreement, the 
employer could implement its last, best and final offer (LBFO), and enacted a new provision in 
this regard that references the new factfinding process as a prerequisite to implementation of 
the LBFO. 

PERB' s role is to administer and enforce the provisions of the MMBA, as well as six other 
public sector collective bargaining statutes. PERB's role is expanded by AB 646 to include the 
appointment of the chair of factfinding panels in disputes where the parties, who have been 
unable to resolvelheir bargaining dispute, are also unable to agree on the selection of a 
chairperson. At the present time, PERB does not have regulations in place to govern the 
procedures by which such an appointment would be made. 

PERB currently administers factfinding provisions of the Educational Employment Relations 
Act (EERA, covering public school employers and employees) and the Higher Education 
Employer-Employee Relations Act (HEERA, covering higher education employers and 
employees). EERA and ITEERA together cover roughly 1100 employers and some 750,000 
employees organized into over 2400 bargaining units. The MMBA and the provisions of AB 
646 apply to at least 3000 public employers, upwards of two million employees, and far more 
bargaining units than under EERA and HEERA. Currently, under EERA and HEERA, there 
are approximately 40 requests for factfinding each year. When factfinding was a new process 
under EERA and HEERA, requests occurred on a more frequent basis. Thus, PERB projects 
that, in the first year under the MMBA as amended by AB 646, there could be more than 100 
requests to submit bargaining disputes to faztfinding. 

From the time that AB 646 was chaptercd, PERB began receiving inquiries from both 
employer and employee organization representatives, wanting to know when and under what 
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circumstances factfinding could be requested, and how the process would work. While some 
differences emerged as to how the regulations should read, no party disputed that regulations 
were necessary, or that regulations should be adopted to go into effect on January 1, 2012. In 
fact, the disagreements over interpretation of AB 646 helped explain, in part, why interested 
parties wanted PERB to take action immediately. 

For example, in a November 2, 2011 letter to PERB Chair Anita Martinez, the California 
Public Employers Labor Relations Association (CALPELRA) stated that: 

[CALPELRAI and its Board of Directors support the Public 
Employment Relations Board's interest in identifying issues that 
require regulatory action prior to the January 1, 2012, effective 
date of AB 646. The lack of clarity in some aspects of AB 646's 
amendments to the MMBA has created substantial uncertainty 
among MMTIA jurisdictions. CALPELRA and its Board of 
Directors would like to avoid unnecessary and costly unfair 
practices and related litigation caused by the imprecision of the 
statute. We are confident that well designed PERB regulations 
could provide the necessary clarity and help MMBA jurisdictions 
and their employee representatives avoid disputes. 

(Emphasis added.) 

CALPELRA later stated, in a November 26, 2011 letter: 

PERWs regulations should be designed to reduce uncertainty and 
provide procedural predictability to the greatest extent possible in 
the factfinding process. Public agencies and public employee 
unions across the state are currently bargaining in a time of 
fiscal crisis and uncertainty. During these fiscally unstable 
times, most public agencies seek to avoid the unnecessary risks 
inherent in unfair practice charges with potentially costly 
remedies including orders to return to the status quo ante. 
Because many agencies understand the risks of an unfair practice 
remedy — the turmoil created by reinstating public services, the 
cost ofpaying the resulting back pay, and the lack of the financial 
resources necessary to fund lengthy litigation — agencies need 
procedural certainty to reduce or avoid the risks. 

(Emphasis added.) 

In its November 14, 2011 letter, the labor-side law firm of Leonard Carder, while disagreeing 
with certain aspects of the initial staff discussion draft, commended PERB for "its proactive, 
thoughtful and transparent efforts" to adopt emergency regulations. Similar sentiments were 
expressed at the public meeting of PERB on December 8, 2011, by interested parties who 
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commented on the proposed emergency regulations. Throughout the process, no interested 
party urged PERI3 to take no action as to emergency regulations. On the other hand, PERB 
declined to take action on emergency regulations with respect to many proposals advanced by 
interested parties, believing that the emergency standard applied only to those regulations 
necessary to have procedures in place for the appointment of a factfinding panel chairperson. 

The number of unfair practice charges filed under the MMBA has been increasing, as the fiscal 
constraints faced by local governments make for increasingly contentious bargaining. 
Likewise, PERB is seeing more requests for injunctive relief under the MMBA, filed by unions 
asking PERB to seek a court order halting the implementation of the employers' last, best and 
final offers, or by employers attempting to halt strikes or other work stoppages threatened by 
employee organizations. It was in this context that the Legislature saw fit to enact a mandatory 
impasse procedure (factfulding), with the express hope that impasse procedures could help 
parties to reach agreement, and thus avoid litigation and work actions that can disrupt public 
services. PERB and the overwhelming majority of interested parties who have weighed in to 
date believe that it is imperative to have regulations in place as of January 1, 2012, when the 
provisions of AB 646 take effect, so that the factfinding process may be implemented where 
requested, and so that this new impasse procedure can help to reduce the instance of the 
interruption of public services, lessen the amount of costly litigation over the lawfulness of 
employer implementations of terms and conditions of employment, and make less likely the 
finding of unfair practices with costly remedial orders. 

By definition, whether ?ERB receives a handful of1VIMBA factfmding requests within the next 
six months, or whether 50 or 100 are filed, each such request will occur in the context where a 
public employer and a public employee union have been unable to reach agreement on a new 
contract—often after many months of contentious negotiations. Absent an agreement, which 
factfinding will hopefully facilitate, the employer may decide to implement its last, best and 
final offer and the members of the public employee union may decide to go on strike. In each 
case, the employer's action and the union's action will likely form the basis for another unfair 
practice charge and perhaps a request for injunctive relief. The consequences in any event will 
be costly, and will further strain labor-management relations. 

Without OAL approval of the proposed emergency regulations, PERB will be left with only 
two options when presented with requests for factfinding: PERB can choose to take no action, 
until such time as the regular rulemaking process can be completed, including OAL's approval 
of the regulations adopted; or PERB can seek to assist the parties by appointing a factfinding 
chairperson and risk being charged with enforcing underground regulations. 
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PERB would prefer to act on the basis of approved emergency regulations, and believes that 
the factors described above justify approval of the proposed emergency regulations. 

Les Chisholm 
Division Chief 

Attachment 



FINDING OF EMERGENCY 

The Public Employment Relations Board finds that an emergency exists and that proposed 
emergency regulations are necessary to address a situation that calls for immediate action to 
avoid serious harm to the public peace, health, safety or general welfare. Failure to provide for 
implementation of a newly enacted factfinding process under the Meyers-Milias-Brown Act 
(MMBA) would leave uncertain the rights and responsibilities of parties subject to the MMBA, 
and would contribute to increased instability and strife in local government labor relations. 

Specific Facts Showing the Need for Immediate Action 

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective 
January 1, 2012, the MMBA, the collective bargaining statute applicable to local governments 
(cities, counties, and special districts) in California, will provide for a mandatory impasse 
procedure—factfinding before a tripartite panel—upon the request of an exclusive 
representative where the parties have not reached a settlement of their dispute. PERB will be 
responsible for the appointment of the neutral chairperson of the factfinding panel unless the 
parties mutually agree upon the selection of the chairperson. This new legislation and the 
duties imposed on PERB under it require amendments to existing regulations as well as the 
adoption of new regulations in order to fully implement the legislation and PERB's role. 

The MMBA has not previously mandated the use of any impasse procedures with respect to 
negotiations between local agencies and unions representing their employees. The current 
regulations of the Board do not provide for the filing and processing of requests for factfinding 
under the MMBA. These legislative changes potentially affect hundreds of thousands of 
public employees in California, their employers, and the employee organizations that represent 
employees under the MMBA. PERB began receiving inquiries from public employers, 
employees and employee organizations, who are potentially affected by this new legislation, as 
soon as the legislation was chaptered. Public meetings were promptly convened by PERB in 
Northern and Southern California to discuss the legislation and the possible adoption of 
regulations, both of which were very well attended. The attendees included more than 130 
representatives of employers and employee organizations, including numerous law firms that 
represent hundreds of local agencies and employee organizations that themselves represent 
multiple bargaining units within local government agencies. Extensive written comments and 
suggestions were received by PERB in response to the discussions at those meetings and the 
"discussion drafts" circulated by PERB staff. 

In order that the procedural and substantive rights of employers, employees and employee 
organizations are protected, the Board finds that there exists an emergency need to adopt new 
regulations providing for the filing and processing of requests for factfinding under the 
MMBA, and to amend other existing regulations where necessary to conform to newly adopted 
regulations. In so doing, the Board has attempted to distinguish between those changes that are 
necessary to the immediate implementation of the statute as amended, and those areas that may 
be identified as requiring further regulations as the Board and the parties acquire experience 
with the provisions of the amended statute. 
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AUTHORITY AND REFERENCE 

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and 
repeal rules and regulations to carry out the provisions and effectuate the purposes and policies 
of the Educational Employment Relations Act. Pursuant to Government Code sections 3509(a) 
and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and regulations to 
carry out the provisions and effectuate the purposes and policies of the Meyers-Milias-Brown 
Act. Government Code section 3513(h) authorizes the Board to adopt, amend and repeal rules 
and regulations to carry out the provisions and effectuate the purposes and policies of the 
Ralph C. Dills Act. Government Code section 3563(1) authorizes the Board to adopt, amend 
and repeal rules and regulations to carry out the provisions and effectuate the purposes and 
policies of the Higher Education Employer-Employee Relations Act. Pursuant to Public 
Utilities Code section 99561(f), the Board is authorized to adopt, amend and repeal rules and 
regulations to carry out the provisions and effectuate the purposes and policies of the Los 
Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations 
Act. Pursuant to Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized 
to adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 
purposes and policies of the Trial Court Employment Protection and Governance Act. 
Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to 
adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 
purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act. 

General reference for section 32380 of the Board's regulations: Sections 3505.4, 3509, 
3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and Section 
99561(j), (m), Public Utilities Code. 

General reference for section 32603 of the Board's regulations: Sections 3502, 3502.1, 3505, 
3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1, 
3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 v. City of Vallejo 
(1974) 12 Ca1.3d 608. 

General reference for section 32604 of the Board's regulations: Sections 3502, 3502.1, 3502.5, 
3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code, and 
Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Ca1.3d 608. 

General reference for proposed section 32802 of the Board's regulations: Sections 3505.4, 
3505.5, and 3505.7, Government Code. 

General reference for proposed section 32804 of the Board's regulations: Sections 3505.4, 
3505.5, and 3505.7, Government Code. 

INFORMATIVE DIGEST 

Section 32380 of the Board's regulations provides for administrative decisions that are not 
appealable. The proposed changes update reference citations to reflect the newly enacted 
provisions of the MMBA. (Chapter 680, Statutes of 2011.) The proposed changes also 
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conform this section to the text of proposed Section 32802 with regard to the appealability of 
Board agent determinations as to the sufficiency of a request for factfinding under the MMBA. 
Consistent with existing Sections 32380 and 32793, which do not allow for appeals to the 
Board itself concerning impasse determinations under other statutes administered by PERB, 
such determinations would not be appealable to the Board itself under the MMBA. 

Section 32603 defines employer unfair practices under the MMBA. The proposed changes to 
this section are necessary to conform the language and reference citations to the recent 
amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, provide for 
a mandatory factfinding procedure. 

Section 32604 defines employee organization unfair practices under the MMBA. The 
proposed changes to this section are necessary to conform the language and reference citations 
to the recent amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, 
provide for a mandatory factfinding procedure. 

Proposed Section 32802 defines the process and timelines for filing a request for factfinding 
under the MMBA. The process and timelines are consistent with the express requirements and 
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which 
the Legislature identified the need to provide for a mandatory and uniform impasse procedure 
in order to make negotiations more effective. Where parties have not reached an agreement, an 
exclusive representative may file its request with PERB, and must serve its request on the 
employer. If the parties have not agreed to mediate the bargaining dispute, and are not subject 
to a required mediation process adopted pursuant to MMBA section 3507, the request must be 
filed within 30 days of the date that either party has provided the•ther with written notice of a 
declaration of impasse. Where a mediator has been appointed or selected to help the parties to 
effectuate a settlement, the request may not be filed until at least 30 days after the date the 
mediator was appointed, but also not more than 45 days following that date. In either 
circumstance, the intent of the timelines in the proposed section is to allow the parties 
sufficient time to resolve their dispute on their own, without utilization of the statutory impasse 
procedure, but also to provide certainty for all parties as to the time within which a request for 
factfinding may be filed. This proposed section also describes the Board's process concerning 
such requests and specifies the timeframe within which the Board must act. Finally, the 
section provides that determinations regarding whether a request filed under this section is 
sufficient shall not be appealable to the Board itself. 

Proposed Section 32804 defines the timeline and process for the appointment of a neutral 
chairperson of a factfinding panel. Consistent with the statute, PERB would not appoint a 
chairperson if the parties are able mutually to agree upon a chairperson. In order to assist the 
parties, PERB would provide for each sufficient request a list of seven names of neutrals from 
which the parties could select the chairperson, either by the alternate striking of names or other 
method upon which the parties agree. The parties would also be able to select any other person 
as the chairperson by mutual agreement. If the parties are unable to agree on a chairperson, 
PERB would appoint one of the persons on the list of seven as the chairperson. The number 
seven was specified in order to provide an odd number for purposes of the alternate striking of 
names, and based on PERB's normal practice in similar situations under other statutes, as well 
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as the customary practice of many agencies that provide lists of neutrals to parties upon 
request. Consistent with the express provisions of the statute, the regulation also specifies that 
PERB shall not bear the costs for the chairperson under any circumstance. 

DISCLOSURES REGARDING THE PROPOSED ACTION 

Mandate on local agencies and school districts: None. 

Cost to any local agency or school district which must be reimbursed in accordance 
with Government Code section 17561: None. 

Other nan-discretionary cost or savings imposed upon local agencies: None 

Costs or savings to state agencies: None 

Cost or savings on federal funding to the state: None 

Cost impact on private persons or directly affected businesses: None 

Significant adverse economic impact on business including the ability of California 
businesses to compete with businesses in other states: None 

Significant effect on housing costs: None 

The proposed regulations will not affect small business because they only affect public 
employers and public employees. 
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111 a  

b 

G 

d 

111 e. Imposes reporting requirements 

Imposes prescriptive instead of performance 

Impacts individuals 

None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

Impacts businesses and/or employees 

Impacts small businesses 

Impacts jobs or occupations 

Impacts California competitiveness 

h. (cont.) 

STATE OF CALIFORNIA DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STD 399 (REV 12/2008) 

	
See SAM Section 6601 - 6616 for Instructions and Code Citations 

DEPARTMENT NAME 
	

CONTACT PERSON 
	

TELEPHONE NUMBER 

Public Employment Relations Board 
	

Les Chisholm 
	

(91 6) 327-8383 
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 

	
NOTICE FILE NUMBER 

Factfinding under the Meyers-Milias-Brown Act 

ECONOMIC IMPACT STATEMENT 

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.) 

1. Check the appropriate box(es) below to indicate whether this regulation: 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: 

    

Describe the types of businesses (Include nonprofits.): 

   

         

            

Enter the number or percentage of total businesses impacted that are small businesses: 

3. Enter the number of businesses that will be created: 
	

eliminated: 

Explain: 

4. Indicate the geographic extent of impacts: 	 n Statewide 	 Local or regional (List areas.): 

5. Enter the number of jobs created: 	 or eliminated: 

 

Describe the types of jobs or occupations impacted: 

   

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

n Yes 
	 [7  No 	 If yes, explain briefly: 

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemakIng record.) 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 	  

a. Initial costs for a small business: $ 	 Annual ongoing costs: $ 	 Years: 	  

b Initial costs for a typical business: $ 	  

c. Initial costs for an individual: $ 	  

d. Describe other economic costs that may occur: 

Annual ongoing costs: $ 	 Years: 

Annual ongoing costs: $ 	 Years: 

     



ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: 

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $ 	  

4. Will this regulation directly impact housing costs? 	 n Yes 	 ri  No 	 If yes, enter the annual dollar cost per housing unit: 	 and the 

number of units: 	  

5. Are there comparable Federal regulations? Ei Yes 	 ri  No 	 Explain the need for State regulation given the existence or absence of Federal 

regulations: 

Enter any additional costs to businesses and/or Individuals that may be due to State - Federal differences: $ 

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.) 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : 	 specific statutory requirements, or El goals developed by the agency based on broad statutory authority? 

Explain: 

3. What are the total statewide benefits from this regulation over Its lifetime? $ 	  

D ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not 
specifically required by rulemaking law, but encouraged.) 

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not: 	  

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: 	 Benefit: $ 	 Cost: $ 	  

Alternative 1: 	 Benefit: $ 	 Cost: $ 	  

Alternative 2: 	 Benefit: $ 	 Cost: $ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? Yes 	 No 

Explain: 

  

  

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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ECONOMIC AND i-ISCAL IMPACT STATEMENT cont. (STD. i99, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million ? 	 ri  Yes ri  No (If No, skip the rest of this section.) 

2. Briefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1: 

Alternative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: 	 Cost-effectiveness ratio: $ 	  

Alternative 1: 	 Cost-effectiveness ratio: $ 

Alternative 2: 	 Cost-effectiveness ratio: $ 	  

FISCAL IMPACT STATEMENT 

A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

El1. Additional expenditures of approximately $ 	  in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

a. is provided in 

 

Budget Act of 

 

or Chapter 	 , Statutes of 

 

        

ri b. will be requested in the 	 Governor's Budget for appropriation in Budget Act of 
(FISCAL YEAR) 

El2. Additional expenditures of approximately $ 	 in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

El a. implements the Federal mandate contained in 	  

0 b. implements the court mandate set forth by the 	  

court in the case of 
	

VS. 

c. implements a mandate of the people of this State expressed in their approval of Proposition No. 	 at the 	  

election; 	 (DATE) 	  d. is issued only in response to a specific request from the 	  

, which is/are the only local entity(s) affected; 

1
- 1  e. will be fully financed from the 	 authorized by Section 

(FEES. REVENUE, ETC.) 

of the 	 Code; 

f. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 

El g. creates, eliminates, or changes the penalty for a new crime or infraction contained in 	  

pi 3. Savings of approximately $ 	 annually. 

E 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

11 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

17i 6, Other. Unaware of any local costs. No reimbursement required per Gov. Code section 17561. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.)  

El 
	

Additional expenditures of approximately $ 	  in the current State Fiscal Year. It is anticipated that State agencies will: 

be able to absorb these additional costs within their existing budgets and resources. 

request an increase in the currently authorized budget level for the 	 fiscal year. 

n 2. Savings of approximately $ 	 in the current State Fiscal Year. 

rA 3. No fiscal impact exists because this regulation does not affect any State agency or program. 

El 4. Other. 

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (indicate appropriate boxes1 through 4 and attach calculations and assumptions of fiscal 
impact for the current year and two subsequent Fiscal Years.) 

1 . Additional expenditures of approximately $ 	 In the current State Fiscai Year. 

• 2. Savings of of approximately $ 	 in the current State Fiscal Year. 

3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 

E 4. Other. 

FISCAL OFFICER SIGNATURE 

AGENCY SECRETARY' 
APPROVAL/CONCURRENCE 

PROGRAM BUDGET MANAGER 

El  a ' 

Lb. 

II 

DATE 

DATE 

DATE 
2 

DEPARTMENT OF FINANCE 
APPROVAL/CONCURRENCE 

1. The signature attests that the agency has completed the STD.399 according to the instructions in SAM sections 6601-6616, and understands the 
impacts of the proposed rulemaking. State boards, offices, or department not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. Finance approval and signature is required when SAM sections 6601-6616 require completion of Fiscal impact Statement in the STD.399. 
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STATE OF CALIFORNIA 
	

EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
Office of General Counsel 
1031 18th Street 
Sacramento, CA 95811-4124 
Telephone: (916) 322-3198 

Fax: (916) 327-6377 

December 9, 2011 

NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION 

Subject: Implementation of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective 
January 1, 2012—Factfinding 

The Public Employment Relations Board (PERB) is proposing to adopt emergency regulations 
implementing the newly enacted factfinding process under the Meyers-Milias-Brown Act 
(MMBA). 

Government Code section 11346.1(a)(2) requires that, at least five working days prior to 
submission of the proposed emergency action to the Office of Administrative Law (OAL), the 
adopting agency provide a notice of the proposed emergency action to every person who has 
filed a request for notice of regulatory action with the agency. After submission of the 
proposed emergency action to OAL, OAL shall allow interested persons five (5) calendar days 
to submit comments on the proposed emergency regulations as set forth in Government Code 
section 11349.6. Upon filing, OAL will have ten (10) calendar days within which to review 
and make a decision on the proposed emergency rules. If approved, OAL will file the 
regulations with the Secretary of State, and the emergency regulations will become effective 
for one hundred and eighty (180) days. Within the 180-day effective period, PERB will 
proceed with a regular rulemaking action, including a public comment period. The emergency 
regulations will remain in effect during this rulemaking action. 

Attached to this notice is the specific regulatory language of PERB's proposed emergency 
action and Finding of Emergency. 

You may also review the proposed regulatory language and Finding of Emergency on PERB's 
website at the following address: http://www.perb.ca.gov. 

If you have any questions regarding this proposed emergency action, please contact Les 
Chisholm at (916) 327-8383. 



STATEMENT OF CONFIRMATION OF 
MAILING OF FIVE-DAY EMERGENCY NOTICE 

(Cal. Code Regs., tit. 1, § 50(a)(5)(A)) 

The Public Employment Relations Board sent notice of the proposed emergency action to 
every person who has filed a request for notice of regulatory action at least five working days 
before submitting the emergency regulation to the Office of Administrative Law in accordance 
with the requirements of Government Code section 11346.1(a)(2). 























Emergency Justification 
 
Prior to the enactment of Assembly Bill 646 (AB 646), the Meyers-Milias-Brown Act 
(MMBA) did not provide for any mandatory impasse procedures.  AB 646 adds a factfinding 
process, with legislative intent to establish a uniform and mandatory procedure.  AB 646 also 
repealed the prior language establishing when, if the parties did not reach an agreement, the 
employer could implement its last, best and final offer (LBFO), and enacted a new provision in 
this regard that references the new factfinding process as a prerequisite to implementation of 
the LBFO. 
 
PERB’s role is to administer and enforce the provisions of the MMBA, as well as six other 
public sector collective bargaining statutes.  PERB’s role is expanded by AB 646 to include the 
appointment of the chair of factfinding panels in disputes where the parties, who have been 
unable to resolve their bargaining dispute, are also unable to agree on the selection of a 
chairperson.  At the present time, PERB does not have regulations in place to govern the 
procedures by which such an appointment would be made. 
 
PERB currently administers factfinding provisions of the Educational Employment Relations 
Act (EERA, covering public school employers and employees) and the Higher Education 
Employer-Employee Relations Act (HEERA, covering higher education employers and 
employees).  EERA and HEERA together cover roughly 1100 employers and some 750,000 
employees organized into over 2400 bargaining units.  The MMBA and the provisions of AB 
646 apply to at least 3000 public employers, upwards of two million employees, and far more 
bargaining units than under EERA and HEERA.  Currently, under EERA and HEERA, there 
are approximately 40 requests for factfinding each year.  When factfinding was a new process 
under EERA and HEERA, requests occurred on a more frequent basis.  Thus, PERB projects 
that, in the first year under the MMBA as amended by AB 646, there could be more than 100 
requests to submit bargaining disputes to factfinding. 
 
From the time that AB 646 was chaptered, PERB began receiving inquiries from both 
employer and employee organization representatives, wanting to know when and under what 
circumstances factfinding could be requested, and how the process would work.  While some 
differences emerged as to how the regulations should read, no party disputed that regulations 
were necessary, or that regulations should be adopted to go into effect on January 1, 2012.  In 
fact, the disagreements over interpretation of AB 646 helped explain, in part, why interested 
parties wanted PERB to take action immediately. 
 
For example, in a November 2, 2011 letter to PERB Chair Anita Martinez, the California 
Public Employers Labor Relations Association (CALPELRA) stated that: 
 

[CALPELRA] and its Board of Directors support the Public 
Employment Relations Board’s interest in identifying issues that 
require regulatory action prior to the January 1, 2012, effective 
date of AB 646.  The lack of clarity in some aspects of AB 646’s 
amendments to the MMBA has created substantial uncertainty 
among MMBA jurisdictions.  CALPELRA and its Board of 



Directors would like to avoid unnecessary and costly unfair 
practices and related litigation caused by the imprecision of the 
statute.  We are confident that well designed PERB regulations 
could provide the necessary clarity and help MMBA jurisdictions 
and their employee representatives avoid disputes.  
 

(Emphasis added.) 
 
CALPELRA later stated, in a November 26, 2011 letter:  
 

PERB’s regulations should be designed to reduce uncertainty and 
provide procedural predictability to the greatest extent possible in 
the factfinding process.  Public agencies and public employee 
unions across the state are currently bargaining in a time of 
fiscal crisis and uncertainty.  During these fiscally unstable 
times, most public agencies seek to avoid the unnecessary risks 
inherent in unfair practice charges with potentially costly 
remedies including orders to return to the status quo ante.  
Because many agencies understand the risks of an unfair practice 
remedy – the turmoil created by reinstating public services, the 
cost of paying the resulting back pay, and the lack of the financial 
resources necessary to fund lengthy litigation – agencies need 
procedural certainty to reduce or avoid the risks.   
 

(Emphasis added.) 
 
In its November 14, 2011 letter, the labor-side law firm of Leonard Carder, while disagreeing 
with certain aspects of the initial staff discussion draft, commended PERB for “its proactive, 
thoughtful and transparent efforts” to adopt emergency regulations.  Similar sentiments were 
expressed at the public meeting of PERB on December 8, 2011, by interested parties who 
commented on the proposed emergency regulations.  Throughout the process, no interested 
party urged PERB to take no action as to emergency regulations.  On the other hand, PERB 
declined to take action on emergency regulations with respect to many proposals advanced by 
interested parties, believing that the emergency standard applied only to those regulations 
necessary to have procedures in place for the appointment of a factfinding panel chairperson. 
 
The number of unfair practice charges filed under the MMBA has been increasing, as the fiscal 
constraints faced by local governments make for increasingly contentious bargaining.  
Likewise, PERB is seeing more requests for injunctive relief under the MMBA, filed by unions 
asking PERB to seek a court order halting the implementation of the employers’ last, best and 
final offers, or by employers attempting to halt strikes or other work stoppages threatened by 
employee organizations.  It was in this context that the Legislature saw fit to enact a mandatory 
impasse procedure (factfinding), with the express hope that impasse procedures could help 
parties to reach agreement, and thus avoid litigation and work actions that can disrupt public 
services.  PERB and the overwhelming majority of interested parties who have weighed in to 
date believe that it is imperative to have regulations in place as of January 1, 2012, when the 



provisions of AB 646 take effect, so that the factfinding process may be implemented where 
requested, and so that this new impasse procedure can help to reduce the instance of the 
interruption of public services, lessen the amount of costly litigation over the lawfulness of 
employer implementations of terms and conditions of employment, and make less likely the 
finding of unfair practices with costly remedial orders. 
 
By definition, whether PERB receives a handful of MMBA factfinding requests within the next 
six months, or whether 50 or 100 are filed, each such request will occur in the context where a 
public employer and a public employee union have been unable to reach agreement on a new 
contract---often after many months of contentious negotiations.  Absent an agreement, which 
factfinding will hopefully facilitate, the employer may decide to implement its last, best and 
final offer and the members of the public employee union may decide to go on strike.  In each 
case, the employer’s action and the union’s action will likely form the basis for another unfair 
practice charge and perhaps a request for injunctive relief.  The consequences in any event will 
be costly, and will further strain labor-management relations. 
 
Without OAL approval of the proposed emergency regulations, PERB will be left with only 
two options when presented with requests for factfinding:  PERB can choose to take no action, 
until such time as the regular rulemaking process can be completed, including OAL’s approval 
of the regulations adopted; or PERB can seek to assist the parties by appointing a factfinding 
chairperson and risk being charged with enforcing underground regulations. 
 
PERB would prefer to act on the basis of approved emergency regulations, and believes that 
the factors described above justify approval of the proposed emergency regulations. 
 



 

 

STATEMENT OF CONFIRMATION OF 

MAILING OF FIVE-DAY EMERGENCY NOTICE 

(Cal. Code Regs., tit. 1, § 50(a)(5)(A)) 

 

 

The Public Employment Relations Board sent notice of the proposed emergency action to 

every person who has filed a request for notice of regulatory action at least five working days 

before submitting the emergency regulation to the Office of Administrative Law in accordance 

with the requirements of Government Code section 11346.1(a)(2). 



 

 

PROPOSED TEXT -- REGULATION CHANGES RELATED TO 

IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646 

(New language shown in italics.) 

 

32380. Limitation of Appeals. 

 

The following administrative decisions shall not be appealable: 

 

(a)  A decision by a Board agent regarding the mechanics of an election provided the decision 

does not affect standing of a party to appear on a ballot; 

 

(b)  Except as provided in Section 32200, any interlocutory order or ruling on a motion.  

 

(c)  A decision by a Board agent pursuant to Section 32793 regarding the existence of an 

impasse. 

 

(d)  A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 

request for factfinding under the MMBA. 

 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 

Government Code, and Section 99561(f), Public Utilities Code.  Reference: Sections 3505.4, 

3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and 

Section 99561(j), (m), Public Utilities Code. 

 

32603. Employer Unfair Practices under MMBA. 

 

It shall be an unfair practice for a public agency to do any of the following: 

 

(a)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(b)  Deny to employee organizations rights guaranteed to them by Government Code section 

3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 

to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith with an exclusive representative as required 

by Government Code section 3505 or any local rule adopted pursuant to Government Code 

section 3507. 

 

(d)  Dominate or interfere with the formation or administration of any employee organization, 

or contribute financial or other support to it, or in any way encourage employees to join any 

organization in preference to another in violation of rights guaranteed by Government Code 

section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507. 
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(e)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(f)  Adopt or enforce a local rule that is not in conformance with MMBA. 

 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 

3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 

v. City of Vallejo (1974) 12 Cal.3d 608. 

 

32604. Employee Organization Unfair Practices under MMBA. 

 

It shall be an unfair practice for an employee organization to do any of the following: 

 

(a)  Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 

or by any local rule adopted pursuant to Government Code section 3507. 

 

(b)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith as required by Government Code section 

3505 or by any local rule adopted pursuant to Government Code section 3507. 

 

(d)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 

Government Code, and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 

608. 

 

32802. Request for Factfinding Under the MMBA. 

 

(a)  An exclusive representative may request that the parties’ differences be submitted to a 

factfinding panel.  The request shall be accompanied by a statement that the parties have been 

unable to effect a settlement.  Such a request may be filed: 
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 

of a mediator pursuant either to the parties’ agreement to mediate or a mediation process 

required by a public agency’s local rules; or  

 

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that 

either party provided the other with written notice of a declaration of impasse. 

 

(b)  A request for factfinding must be filed with the appropriate regional office; service and 

proof of service pursuant to Section 32140 are required. 

 

(c)  Within five working days from the date the request is filed, the Board shall notify the 

parties whether the request satisfies the requirements of this Section.  If the request does not 

satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by 

the Board.  If the request is determined to be sufficient, the Board shall request that each party 

provide notification of the name and contact information of its panel member within five 

working days. 

 

(d)  “Working days,” for purposes of this Section and Section 32804, shall be those days when 

the offices of the Public Employment Relations Board are officially open for business. 

 

(e)  The determination as to whether a request is sufficient shall not be appealable to the 

Board itself. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 

 

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA. 

 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 

working days following this determination, submit to the parties the names of seven persons, 

drawn from the list of neutral factfinders established pursuant to Government Code section 

3541.3(d).  The Board will thereafter designate one of the seven persons to serve as the 

chairperson unless notified by the parties within five working days that they have mutually 

agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.  In no 

case will the Board be responsible for the costs of the chairperson. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 



 

 

PROPOSED TEXT -- REGULATION CHANGES RELATED TO 

IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646 

(New language shown in italics.) 

 

32380. Limitation of Appeals. 

 

The following administrative decisions shall not be appealable: 

 

(a)  A decision by a Board agent regarding the mechanics of an election provided the decision 

does not affect standing of a party to appear on a ballot; 

 

(b)  Except as provided in Section 32200, any interlocutory order or ruling on a motion.  

 

(c)  A decision by a Board agent pursuant to Section 32793 regarding the existence of an 

impasse. 

 

(d)  A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 

request for factfinding under the MMBA. 

 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 

Government Code; and Section 99561(f), Public Utilities Code.  Reference: Sections 3505.4, 

3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code; and 

Section 99561(j), (m), Public Utilities Code. 

 

32603. Employer Unfair Practices under MMBA. 

 

It shall be an unfair practice for a public agency to do any of the following: 

 

(a)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(b)  Deny to employee organizations rights guaranteed to them by Government Code section 

3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 

to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith with an exclusive representative as required 

by Government Code section 3505 or any local rule adopted pursuant to Government Code 

section 3507. 

 

(d)  Dominate or interfere with the formation or administration of any employee organization, 

or contribute financial or other support to it, or in any way encourage employees to join any 

organization in preference to another in violation of rights guaranteed by Government Code 

section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507. 
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(e)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(f)  Adopt or enforce a local rule that is not in conformance with MMBA. 

 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code.  Reference: Sections 

3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 

3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, Local 1186 

v. City of Vallejo (1974) 12 Cal.3d 608. 

 

32604. Employee Organization Unfair Practices under MMBA. 

 

It shall be an unfair practice for an employee organization to do any of the following: 

 

(a)  Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 

or by any local rule adopted pursuant to Government Code section 3507. 

 

(b)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith as required by Government Code section 

3505 or by any local rule adopted pursuant to Government Code section 3507. 

 

(d)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code.  Reference: Sections 

3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 

Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 

608. 

 

32802. Request for Factfinding Under the MMBA. 

 

(a)  An exclusive representative may request that the parties’ differences be submitted to a 

factfinding panel.  The request shall be accompanied by a statement that the parties have been 

unable to effect a settlement.  Such a request may be filed: 
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 

of a mediator pursuant either to the parties’ agreement to mediate or a mediation process 

required by a public agency’s local rules; or  

 

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that 

either party provided the other with written notice of a declaration of impasse. 

 

(b)  A request for factfinding must be filed with the appropriate regional office; service and 

proof of service pursuant to Section 32140 are required. 

 

(c)  Within five working days from the date the request is filed, the Board shall notify the 

parties whether the request satisfies the requirements of this Section.  If the request does not 

satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by 

the Board.  If the request is determined to be sufficient, the Board shall request that each party 

provide notification of the name and contact information of its panel member within five 

working days. 

 

(d)  “Working days,” for purposes of this Section and Section 32804, shall be those days when 

the offices of the Public Employment Relations Board are officially open for business. 

 

(e)  The determination as to whether a request is sufficient shall not be appealable to the 

Board itself. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 

 

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA. 

 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 

working days following this determination, submit to the parties the names of seven persons, 

drawn from the list of neutral factfinders established pursuant to Government Code section 

3541.3(d).  The Board will thereafter designate one of the seven persons to serve as the 

chairperson unless notified by the parties within five working days that they have mutually 

agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.  In no 

case will the Board be responsible for the costs of the chairperson. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 























 

 

PUBLIC MEETING MINUTES 
 

December 8, 2011 

 

PUBLIC EMPLOYMENT RELATIONS BOARD 

1031 18th Street 

Sacramento, CA  95811 

 

 

Chair Martinez called the meeting to order at 10:00 a.m. 

 

Members Present 
 

Anita I. Martinez, Chair 

Alice Dowdin Calvillo, Member 

Sally M. McKeag, Member 

A. Eugene Huguenin, Member (Excused) 

 

Staff Present 
 

Suzanne Murphy, General Counsel 

Les Chisholm, Division Chief, Office of General Counsel  

Shawn Cloughesy, Chief Administrative Law Judge 

Eileen Potter, Chief Administrative Officer 

 

Call to Order 

 

After establishing that a quorum had been reached, Chair Martinez called the meeting to order 

for a return to the open session of the October 13, 2011 Public Meeting.  She reported that the 

Board met in continuous closed session to deliberate on pending cases on the Board’s docket, 

pending requests for injunctive relief, pending litigation and personnel matters, as appropriate. 

 

Chair Martinez read into the record the decisions that issued since the open session in October.  

Those were PERB Decision Nos. 2210-S, 2211-M, 2212, 2213, 2214-S, 2215-M, 2216-C,  

2217-H, 2218, 2219, 2220, 2221, 2222-M, 2223, 2224, 2225-M, and JR-26, and PERB Order 

No. Ad-391-M.  In Request for Injunctive Relief (IR Request) No. 607 (SEIU United Healthcare 

Workers West v. El Camino Hospital District), the request was denied, IR Request No. 608 

(SEIU Local 1021 v. County of Mendocino) the request was denied, IR Request No. 609 (SEIU 

United Healthcare Workers West v. El Camino Hospital District) the request was denied, and in 

IR Request No. 610 (SEIU Local 1021 v. Mendocino County Superior Court), the request was 

denied.  A document containing a listing of the aforementioned decisions was made available at 

the meeting.  A list containing the decisions is available on PERB’s website. 

 

Motion:  Motion by Member McKeag and seconded by Member Dowdin Calvillo, to close the 

October 13, 2011 Public Meeting. 

  

Ayes:  Martinez, McKeag and Dowdin Calvillo. 

Motion Adopted – 3 to 0. 
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Without objection, Chair Martinez adjourned the October 13, 2011 Public Meeting.  She then 

opened and called to order the December 8, 2011 Public Meeting.  Member McKeag led in the 

Pledge of Allegiance to the Flag. 

 

Minutes 
 

Motion:  Motion by Member Dowdin Calvillo and seconded by Member McKeag, that the 

Board adopt the minutes for the October 13, 2011 Public Meeting.   

 

Ayes:  Martinez, McKeag and Dowdin Calvillo. 

Motion Adopted – 3 to 0. 

 

Comments From Public Participants 

 

None. 

 

Staff Reports 
 

The following staff reports were received with the caveat that any matter requiring action by 

the Board and not included as an item in today’s agenda would be scheduled for consideration 

at a subsequent meeting. 

 

a. Administrative Report 

 

 Chief Administrative Officer Eileen Potter stated that she had no items to report. 

 

b. Legal Reports 

 

Suzanne Murphy, General Counsel, reported that the monthly activity and litigation reports 

had been distributed to the Board for its review.  From those reports Ms. Murphy recapped 

the following information since the Board’s last Public Meeting in October.  With respect to 

unfair practice charges during the months of October and November, 168 new cases were 

filed with the General Counsel’s Office (unchanged from the prior two-month period); 209 

case investigations were completed (an increase of 31 cases over the prior period); and a total 

of 42 informal settlement conferences were conducted by staff (a decrease of 6 cases from 

the prior period).  As Chair Martinez mentioned earlier, since the October Public Meeting, 

Ms. Murphy reported on the disposition of the four IR Requests which were filed: 

 

1. SEIU United Healthcare Workers West v. El Camino Hospital District, IR Request 

No. 607 (Charge No. SF-CE-891-M, filed October 20, 2011).  Whether the Hospital 

violated the Meyers-Milias-Brown Act (MMBA) by processing and setting an election 

based on a decertification petition that was alleged not to have complied with local rules 

that prescribe the contents of a valid petition and the procedures for unit modifications.  

The request was denied on October 27; however, by direction of the Board, 

administrative proceedings on the above-referenced charge and complaint were expedited 

and the State Mediation and Conciliation Service (SMCS) was asked to stay the election, 

then scheduled for November 3, pending completion of the expedited PERB 
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administrative process.  SMCS agreed to stay the election, a complaint promptly issued 

and an informal conference was scheduled for November 1.  The matter did not settle and 

an expedited hearing was set for November 14.  The proposed decision in this matter 

issued on November 21.  

 

2. SEIU Local 1021 v. County of Mendocino, IR Request No. 608 (Charge No. SF-CE-834-M, 

filed October 28, 2011).  Whether the County failed to bargain in good faith by reneging 

on a tentative agreement that was reached with the assistance of an SMCS mediator and 

signed by both parties, by prematurely declaring impasse, and by failing to respond to 

certain requests for information.  The request was denied on November 4.  Cross-complaints 

on this charge and a related bad faith bargaining charge filed against the union issued on 

November 7.  An informal settlement conference was scheduled for December 21. 

 

3. SEIU United Healthcare Workers West v. El Camino Hospital District, IR Request 

No. 609 (Charge No. SF-CE-888-M, filed November 10, 2011).  Whether the Hospital 

failed to meet and confer in good faith, unlawfully refused to provide information, 

violated the impasse procedures in the local rules, and unilaterally implemented a new 

health plan.  The request was denied on November 17.  The charge, and a number of 

related charges, are being processed in the normal rotation in the PERB General 

Counsel’s Office.  

 

4. SEIU Local 1021 v. Mendocino County Superior Court, IR Request No. 610 (Charge 

No. SA-CE-17-C, filed November 15, 2011).  Whether the Court failed to meet and 

confer in good faith by:  carrying out a retaliatory layoff of a Jury Services Coordinator 

and transferring bargaining work, failing or refusing to provide requested information, 

and various other acts of alleged surface bargaining or bad faith conduct.  The request 

was denied on November 23, and the charge is being processed in General Counsel’s 

Office normal rotation. 

 

In terms of litigation relating to PERB since the October Public Meeting, one new case was 

filed in the Los Angeles County Superior Court, Doe v. Deasy.  This litigation is related to 

charges that have been filed at PERB involving United Teachers Los Angeles (UTLA) and 

Associated Administrators of Los Angeles (AALA) versus the Los Angeles Unified School 

District (LAUSD), and also IR Request No. 599 which was filed in May 2011.  In Doe v. 

Deasy, the plaintiffs (all but one of whom are named as “DOES”) allege that they are 

students, parents, and taxpayers who reside within the boundaries of LAUSD.  They raised a 

number of claims, including whether:  (1) LAUSD, UTLA and AALA should be enjoined 

from negotiating or entering into any agreement, including a collective bargaining 

agreement, that does not require that teacher evaluations be tied to student performance on 

standardized tests as required by the Stull Act; and (2) the PERB administrative proceedings 

on any charges involving UTLA, AALA and LAUSD should be stayed.  On November 1, the 

Superior Court denied the plaintiff’s ex parte application for a temporary restraining order 

and ordered the parties to appear on November 21 for a trial setting conference.  Prior to the 

conference, the plaintiffs amended their petition deleting UTLA, AALA and PERB as 

defendants; however, the trial court ordered that UTLA and AALA be added back into the 

petition as real parties in interest and ordered that PERB be allowed to intervene by 

stipulation of the parties if PERB decided to seek intervenor status.  The hearing on the 
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amended petition for writ of mandate will be held on June 1, 2012, in Department 85 in the 

Los Angeles Superior Court. 

 

Regarding case determinations during the time period since the last Public Meeting, PERB 

received no final court rulings.   

 

Ms. Murphy announced that, for the first time in four years, the entire General Counsel staff 

met at the Sacramento Office.  The November 29 staff meeting was followed by a full-day 

mediation training session by PERB alumni James Tamm.  Mr. Tamm conducted the training 

at PERB on a pro bono basis. 

 

General Counsel Murphy concluded her report by thanking PERB’s Division Chief, Les 

Chisholm, for his exemplary work on the proposed emergency regulations to implement 

Assembly Bill 646 that the Board will consider today.  She also commended Mr. Chisholm 

on the statesman-like manner in which he conducted two public meetings with PERB 

constituents on November 8 and 10 in Oakland and Glendale, respectively.  Chair Martinez 

echoed Ms. Murphy’s comments on behalf of the Board. 

 

Chief Administrative Law Judge Shawn Cloughesy reported on the activities of the Division 

of Administrative Law and stated that the Administrative Law Judge (ALJ) report had been 

distributed to the Board for its review.  Mr. Cloughesy reported on the highlights stating that  

as compared to the prior year, formal hearing days have increased by 41 percent, proposed 

decision issuance has increased by 83 percent, and case closures have increased by 

71 percent.  He stated the importance of the progress made in the scheduling time from 

informal conference to the date of formal hearing for cases in Sacramento is 3 months, 

Oakland is 3-1/2 months, and Glendale is 4-1/2 months.  Mr. Cloughesy also thanked the 

General Counsel’s Office for settling cases at informal conferences which helps with the ALJ 

caseload and the aforementioned progress made in scheduling hearings in a timely fashion. 

 

c. Legislative Report 

 

 Les Chisholm, Division Chief, Office of the General Counsel, stated that the Legislature 

will reconvene in January and PERB will resume following any proposed legislation that 

might affect its jurisdiction. 

 

 With regard to legislation enacted this year, Mr. Chisholm reported there were items that 

may merit consideration for conforming or possible substantive regulatory changes, beyond 

the emergency regulations on the agenda for today’s meeting as a result of Assembly 

Bill 646.  At the November 29 PERB Advisory Committee meeting, discussion was held 

with interested parties about PERB conducting a review of existing regulations for possible 

changes resulting from recently enacted legislation.  Specific recommendations for the 

Board regarding any such changes are targeted for sometime early in 2012. 

 

Motion:  Motion by Member McKeag and seconded by Member Dowdin Calvillo that the 

Legal (including General Counsel and Chief Administrative Law Judge), Administrative, and 

Legislative Reports be accepted and filed. 

 

Ayes:  Martinez, McKeag and Dowdin Calvillo. 



 

5 

Motion Adopted – 3 to 0. 

 

Old Business 
 

None. 

 

New Business 
 

The Board considered the staff proposal for the adoption of emergency regulations to 

implement the provisions of Assembly Bill 646 (Chapter 680, Statutes of 2011, effective 

January 1, 2012).  If adopted by the Board, the emergency regulations and rulemaking package 

would be forwarded to the Office of Administrative Law (OAL) for review and approval 

pursuant to the Administrative Procedures Act. 

 

Mr. Chisholm stated that AB 646 provides, for the first time, a mandatory impasse procedure 

under the MMBA, repealing and then re-adding section 3505.4 and adding new sections 3505.5 

and 3505.7.  Under the provisions of AB 646, factfinding may be requested by the exclusive 

representative, but not by the employer. 

 

Mr. Chisholm provided background stating that PERB is to appoint the chairperson for the 

three-person factfinding panel, unless the parties mutually select their own chairperson.  

Additionally, the statute specifies that the parties would bear the costs of factfinding, including 

the cost of the chairperson, and PERB, while being involved in the role of appointing the chair, 

would not bear the cost of the chairperson; the criteria the factfinding panel would consider in 

hearing the dispute; that a report would issue with findings of fact and recommendations for 

settlement, if no settlement is reached during the factfinding process; that the factfinding report 

is to be made public 10 days after it is submitted to the parties; and that the employer may 

impose its last, best and final offer after any applicable mediation and factfinding procedures 

have been concluded, but not earlier than 10 days after the issuance of the factfinding report.  

Mr. Chisholm stated that the only specific exemption to the statute is with regard to charter 

cities and counties where there is a locally adopted process that ends in binding interest 

arbitration. 

 

Mr. Chisholm then provided insight regarding the rulemaking process.  He stated that PERB is 

requesting the emergency rulemaking at OAL to provide clarification and guidance to PERB 

constituents.  With consideration of written comments received and various informal 

discussions, the agency was compelled to formulate a process which would address requests 

for factfinding under the new statute, as none existed.  With those comments and discussions in 

mind, drafts prepared and circulated incorporated many of the ideas advanced by interested 

parties.  The package prepared also allows PERB to fulfill its role and responsibility while 

being mindful only to recommend changes to its existing regulations or the adoption of new 

regulations that meet the authority, consistency, clarity, non-duplication and necessity 

standards that are enforced by OAL. 

 

Mr. Chisholm reported on the specific revisions or additions to PERB regulations.  He reported 

first on PERB’s recommendation for conforming changes to existing regulations which were 

suggested by interested parties: 
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Section 32380.  Deals with limitation on appeals of administrative determinations.  

Incorporates conforming change consistent with new section 32802. 

 

Sections 32603 and 32604.  Defines in PERB regulations the types of unfair practices by 

employers or by employee organizations, respectively.  Amend to acknowledge the new 

MMBA impasse procedure. 

 

Second, Mr. Chisholm reported on the following proposed sections: 

 

Section 32802 identifies when, where and what information is required when filing a request 

for factfinding.  Regarding when a request for factfinding may be made when the parties do not 

engage in mediation, this section provides that the request must be filed within 30 days from 

the date that either party declares impasse.  Where mediation occurs, the request may not be 

filed during the first 30 days that the parties are attempting to resolve the dispute with the 

mediator’s assistance, but not more than 45 days following the date the mediator was 

appointed or selected.  The section sets forth that PERB has five working days to determine 

whether a request for factfinding meets the requirements of the MMBA and the term “working 

days” is defined within the text of the proposed regulation.  The section states that facftfinding 

related determinations made by Board agents are not appealable to the Board itself. 

 

Mr. Chisholm acknowledged the comments and discussions held regarding whether factfinding 

may be requested where mediation has not occurred.  PERB, having considered all aspects, 

including comments and discussions held, related statutes, and legislative history and intent, 

drafted a regulatory package that would provide certainty and predictability.  Mr. Chisholm 

noted particular constituent interest regarding when lawful procession to implement a last, best 

and final offer can occur if the parties had not reached agreement. 

 

Section 32804 specifies that where a request is sufficient, PERB would provide a list of seven 

names to the parties, which is intended to facilitate the parties’ selection of a chairperson.  If 

the parties are not able to agree, PERB would then appoint the chairperson for the dispute.  

This section also defines timeframes in which actions must be taken. 

 

Mr. Chisholm presented the timelines should the Board authorize that this emergency 

regulatory package be submitted to OAL.  He stated that notice would be provided to interested 

parties by mail and posting on the PERB website.  The notice would include the finding of 

emergency and the proposed text itself.  While no comment period is required following notice 

to interested parties, PERB must wait five working days before the emergency regulatory 

package can be submitted to OAL.  Assuming notice tomorrow, PERB would submit the 

regulatory package to OAL on Monday, December 19.  The anticipated timeline would be as 

follows: 

 

 Notice, including mailing and posting on PERB website:  December 9 

 

 Submission of package to OAL:  December 19 

 

 Comments directly to OAL by interested parties:  5 calendar days                         

(PERB can, but is not required to, respond to any comments provided to OAL.) 
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 OAL review and action:  10 calendar days 

 

Mr. Chisholm stated that the above timetable allows the emergency regulations to be in place 

and effective as of January 1, 2012.  The regulations would remain in effect for 180 days.  

PERB can request re-adoption of the emergency regulations twice, for 90 days each time, 

pending its completion of the regular rulemaking process. 

 

The Board held discussion regarding OAL procedures and what action OAL might take should 

it have questions regarding any part of the emergency regulatory package submitted. 

 

Mr. Chisholm continued that PERB is in the process of amending and updating its panel of 

neutrals applications, document forms and materials to reference factfinding under the MMBA 

and PERB’s role in appointing chairpersons.  He provided detail regarding the admission 

guidelines for persons interested in joining PERB’s panel of neutrals. 

 

Glenn Rothner, representing AFSCME Council 36, addressed the Board and had two items on 

which he wanted to comment.  First, he complimented PERB and specifically Mr. Chisholm on 

the work put into the proposed regulations and the meetings held in that regard.  He stated that 

he had attended the meeting at PERB’s Glendale Office and thought it “proactive” and “well 

[ran]”.  Second, Mr. Rothner commented about factfinding in the absence of mediation.  He 

stated that over the years he has had management representatives and lawyers give advice 

about “what’s in the best interests of the union.”  Having represented unions for over 35 years, 

Mr. Rothner said he rarely gets and is happy to take the opportunity now “to tell management 

what I think is in their best interests.”  He stated that at the PERB meeting he attended, the 

unions agreed that factfinding should be required even when mediation is not required by law.  

He said that management representatives at the meeting either believed that factfinding should 

take place in the absence of mediation or wanted clarification from PERB.  He stated that there 

was a distinct minority who viewed that there should be no factfinding in the absence of 

mediation.  Mr. Rothner stated his belief that constituents wanted clarity and guidance from the 

PERB regulations and hoped that management would not litigate over this issue should the 

Board adopt the regulations as proposed. 

 

Liberty Sanchez, representing LIUNA Locals 777 and 792, addressed the Board and concurred 

with the compliments on the processes undertaken by PERB in the preparation of the proposed 

emergency regulations.  She expressed appreciation that “clearly all of the parties were listened 

to and particularly in response to labor concerns raised regarding when parties may seek 

factfinding where mediation is not part of the agreement.”  She stated her support for the 

adoption of the proposed regulations. 

 

Member Dowdin Calvillo commented on concerns expressed by some constituents with 

regards to staff’s recommendation that factfinding would be required in situations where 

mediation was not required under law.  Specifically, she said she was not sure if the Board had 

authority to require factfinding in those situations given that AB 646 was silent in that regard 

but that she was willing to allow the language to move forward as staff proposed and allow 

OAL to make that determination.  She also expressed that the authorization of employers to 

implement last, best and final offers, if a request for factfinding had not been made, was 

implicit and need not be stated as suggested by a few constituents.   
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Member McKeag inquired about a letter received from the City and County of San Francisco.  

She specifically wanted clarity about the part of the letter which stated:  

 

 “Carroll, Burdick & McDonough asserts, without any reference to the actual language 

or legislative intent . . . that AB 646 subjects to mandatory fact-finding all impasse 

situations, and not just those resulting from negotiations over memoranda of 

understanding.  However, this interpretation not only is contrary to the plain language 

of the MMBA, but would contravene the clear and expressed intent of the legislature as 

well as the author of AB 646, Assembly Member Atkins.” 

 

Mr. Chisholm responded that in the letter from Carroll Burdick, it was requested that PERB 

clarify that factfinding could be requested over any topic where the parties have an obligation 

to meet and confer, including in their view, the adoption of amendments of local rules pursuant 

to MMBA Section 3507.  The City and County of San Francisco’s letter referenced this as 

“Seal Beach” type negotiations based on an earlier court case that interpreted that obligation.  

Ultimately, Mr. Chisholm concluded that this particular recommendation was not addressed, 

believing it did not meet the “why now” question which was the focus when preparing the 

emergency regulations.  He stated that PERB would review the matter further and decide if it 

could be addressed in the regular rulemaking process or whether it was a matter that may well 

be decided through case law. 

 

Member Dowdin Calvillo added that PERB was unique among State agencies in that as a 

quasi-judicial agency it has the ability to clarify its statutes and regulations through 

precedential decisions. 

 

Motion:  Motion by Member Dowdin Calvillo and seconded by Chair Martinez to forward the 

emergency rulemaking package to the Office of Administrative Law for review and approval.  

 

Ayes:  Martinez, McKeag and Dowdin Calvillo. 

Motion Adopted – 3 to 0. 

 

With her term coming to an end, Member McKeag addressed the Board.  She provided some 

humorous memories regarding her confirmation hearing and tenure as a PERB Board Member.  

She continued, in a serious manner, expressing her appreciation for the challenges and learning 

experiences regarding labor law and the legal processes.  Most importantly, Member McKeag 

stated that her experiences as a PERB Board Member has been life enhancing, giving her a 

different perspective of the world around her.  She learned how important it is to keep an open 

mind and not to prejudge situations until you know all the facts.  And, when you are making 

decisions that will ultimately impact people’s lives, you need to be extra thoughtful and 

diligent in your deliberations.  She stated that it was a privilege and an honor to serve as a 

Board Member at PERB.  She expressed her high regard and respect for the work 

accomplished in the labor community despite the difficult economic times by saying, “It is not 

easy to balance wants and needs in today’s realities.”  She thanked her colleagues -- past and 

present -- for their collegiality, professional courtesy and for being such “doggone good people 

to work with.”  She thanked the “PERB family” for their hard work, dedication, 

professionalism and, most important of all, their friendship.  She specifically thanked her Legal 

Advisor, Greg Lyall, and Administrative Assistant, Irma Rosado, for putting up with her these 

past seven years.  Member McKeag concluded by expressing her profound gratitude at having 
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the opportunity to work with her esteemed colleagues, Chair Anita Martinez, Alice Dowdin 

Cavillo, and Gene Huguenin; and with General Counsel Suzanne Murphy and her team; Chief 

Administrative Law Judge Shawn Cloughesy and his team of Administrative Law Judges, and 

Executive Officer Eileen Potter and her administrative team. 

 

General Discussion 
 

Chair Martinez announced that there being no further business, it would be appropriate to 

recess the meeting to continuous closed session and that the Board would meet in continuous 

closed session each business day beginning immediately upon the recess of the open portion of 

this meeting through February 9, 2012 when the Board will reconvene in Room 103, 

Headquarters Office of the Public Employment Relations Board.  The purpose of these closed 

sessions will be to deliberate on cases listed on the Board’s Docket (Gov. Code, sec. 

11126(c)(3)), personnel (Gov. Code, sec. 11126(a)), pending litigation (Gov. Code, sec. 

11126(e)(1)), and any pending requests for injunctive relief (Gov. Code, sec. 11126(e)(2)(c)). 

 

 

Motion:  Motion by Member McKeag and seconded by Dowdin Calvillo to recess the meeting 

to continuous closed session. 

 

Ayes:  Martinez, McKeag and Dowdin Calvillo. 

Motion Adopted – 3 to 0. 

 

 Respectfully submitted, 

 

 

 __________________________________ 

 Regina Keith, Administrative Assistant 

 

APPROVED AT THE PUBLIC MEETING OF: 

 

 

___________________________________ 

 

 

___________________________________ 

Anita I. Martinez, Chair 



 

 

PUBLIC MEETING MINUTES 
 

October 13, 2011 

 

PUBLIC EMPLOYMENT RELATIONS BOARD 

1031 18th Street 

Sacramento, CA  95811 

 

 

Chair Martinez called the meeting to order at 10:05 a.m. 

 

 

Members Present 
 

Anita I. Martinez, Chair 

Alice Dowdin Calvillo, Member 

Sally M. McKeag, Member 

A. Eugene Huguenin, Member 

 

Staff Present 
 

Suzanne Murphy, General Counsel 

Les Chisholm, Division Chief, Office of General Counsel  

Shawn Cloughesy, Chief Administrative Law Judge 

Eileen Potter, Chief Administrative Officer 

 

Call to Order 

 

After establishing that a quorum had been reached, Chair Martinez called the meeting to order for 

a return to the open session of the August 11, 2011 Public Meeting.  She reported that the Board 

met in continuous closed session to deliberate on pending cases on the Board’s docket, pending 

requests for injunctive relief, pending litigation and personnel matters, as appropriate. 

 

Chair Martinez read into the record the decisions that issued since the open session in August.  

Those were PERB Decision Nos. 2182a-M, 2194-E, 2195-H, 2196-S, 2197-S, 2198-M, 2199-M, 

2200-E, 2201-H, 2202-M, 2203-M, 2204-M, 2205-E, 2206-M, 2207-M, 2208-E, and 2209-M, 

and Ad-390-M.  In Request for Injunctive Relief (I.R.) No. 602 (San Mateo County Firefighters, 

IAFF Local 2400 v. Menlo Park Fire Protection District), the request was denied, I.R. 603 (City of 

San Jose v. International Brotherhood Of Electrical Workers, Local 332 & Operating Engineers 

Local Union #3), the request was denied, I.R. 604 (SEIU Local 521 v. County of Kings), the request 

was granted, I.R. 605 (International Association of Firefighters, Local 1319, AFL-CIO v. City of 

Palo Alto), the request was denied, and in I.R. 606 (McFarland Teachers Association v. McFarland 

Unified School District), the request was denied.  A document containing a listing of the  
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aforementioned decisions was made available at the meeting.  A list containing the decisions is 

available on PERB’s website. 

 

Motion:  Motion by Member McKeag and seconded by Member Huguenin, to close the 

August 11, 2011 Public Meeting. 

 

Ayes:   Martinez, McKeag, Dowdin Calvillo and Huguenin. 

Motion Adopted – 4 to 0. 

 

Without objection, Chair Martinez adjourned the August 11, 2011 Public Meeting.  She then 

opened and called to order the October 13, 2011 Public Meeting.  Member McKeag led in the 

Pledge of Allegiance to the Flag. 

 

Minutes 
 

Motion:  Motion by Member Dowdin Calvillo and seconded by Member McKeag, that the 

Board adopt the minutes for the August 11, 2011 Public Meeting. 

 

Ayes:   Martinez, McKeag, Dowdin Calvillo and Huguenin. 

Motion Adopted – 4 to 0. 

 

Comments From Public Participants 

 

Mr. Giorgio Cosentino appeared before the Board, representing himself as a public employee.  

Mr. Cosentino has worked as a Scientist for the State of California, Department of Public 

Health for almost 20 years.  He stated that he had two matters of concern which prompted his 

appearance at the Board. 

 

His first concern pertained to PERB’s decertification and severance forms and booklets that are 

available on the website.  Mr. Cosentino stated that PERB should review these documents with 

the intent of making them more user friendly and that information regarding the signature 

collection process should be clearly spelled out.  He expressed frustration regarding the 

difficulty of contacting union members when they are located throughout the State, lack of 

cooperation from his union to provide him with member information, and member privacy 

concerns.  His second issue was that PERB should review current mechanisms in place for 

resolving internal union disputes.  Mr. Cosentino stated that there are no clear procedures to 

resolve such disputes though there are laws that regulate these issues.  He expressed frustration 

regarding the impossibility of circulating petitions to recall officers of the union.  

Mr. Cosentino acknowledged that his review of PERB cases in this area demonstrated that 

many of the cases should not have been filed at PERB.  In summary, he asked that the 

decertification and severance petition documents be reviewed and that PERB also review 

current mechanisms for internal disputes. 

 

Member Dowdin Calvillo thanked Mr. Cosentino for his appearance before the Board and his 

request for review of the information and forms provided by PERB regarding severance and 
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decertification petitions.  She stated that PERB was always interested in constituent input to 

keep PERB processes efficient and clear. 

 

Member Huguenin commented that Mr. Cosentino should continue to look at other available 

remedies for resolving internal union disputes. 

 

Report by PERB Chair 
 

Chair Martinez announced the date for the PERB Advisory Committee meeting, Tuesday, 

November 29 at 10 a.m.  The meeting is to be held at the PERB Headquarters Office in 

Sacramento.  Chair Martinez encouraged PERB staff and constituents who were interested to 

submit items for discussion for the agenda that was to be compiled for the meeting. 

 

Staff Reports 
 

The following staff reports were received with the caveat that any matter requiring action by 

the Board and not included as an item in today’s agenda would be scheduled for consideration 

at a subsequent meeting. 

 

a. Administrative Report 

 

 Chief Administrative Officer Eileen Potter reported on a couple of items.  She stated that the 

submission of budget schedules for the 2012-2013 Governor’s Budget was in its final 

phases.  All schedules had been submitted to the Department of Finance as required.  

Ms. Potter reported that with assurance from the Department of General Services, Real 

Estate Design Services, the lease renewals for PERB’s Oakland and Sacramento Regional 

Offices were on track for completion prior to their expiration dates.  In the Oakland 

Regional Office, Ms. Potter stated that surveys were to be ordered for American with 

Disabilities Act and asbestos compliance.  She concluded that a major hurdle had been 

cleared with the approval of exit plans from that PERB office meeting the State’s Fire 

Code. 

 

b. Legal Reports 

 

 Suzanne Murphy, General Counsel, reported that the monthly activity and litigation reports 

had been distributed to the Board for its review.  From those reports Ms. Murphy recapped 

the following information since the Board’s last Public Meeting in August.  With respect to 

unfair practice charges during the months of August and September, Ms. Murphy reported 

that 170 new cases were filed with the General Counsel’s Office (up by four cases over the 

prior two-month period); 178 case investigations were completed (down by two cases over 

the prior period); and a total of 48 informal settlement conferences were conducted by staff 

(down by 31 over the prior period).  Ms. Murphy explained that the drop in settlement 

conferences held had to do with efforts to schedule the conferences closer to available 

hearing dates, plus vacation schedules, and stepped-up efforts to conclude each conference in 

a single day to conserve staff resources.  She stated the General Counsel’s Office was 

experiencing good results from robust settlement efforts at informal conferences.  
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Ms. Murphy also reported on the disposition of the five requests for injunctive relief (I.R.) 

which were filed since the Public Meeting in August as follows: 

 

1. I.R. Request No. 602 (San Mateo County Firefighters, IAFF Local 2400 v. Menlo Park 

Fire Protection District).  The issue was whether the district violated the Meyers-Milias-

Brown Act (MMBA) by engaging in bad faith piecemeal and regressive bargaining, 

making an unlawful unilateral change in the terms and conditions of employment, and 

repudiating two separate settlement agreements.  The request was denied on August 24 

after early and on-going efforts to resolve the matter, and the charge is being processed in 

the General Counsel’s Office normal rotation. 

 

2. I.R. Request No. 603 (City of San Jose v. International Brotherhood Of Electrical 

Workers, Local 332 & Operating Engineers Local Union #3).  The issue was whether the 

unions representing city employees at the San Jose Water Pollution Control Plant violated 

the MMBA by initiating a strike or other work stoppage by certain essential employees 

who left work without completing their assigned shifts or refused to cross an area standards 

picket line.  The picketing was allegedly directed at a private contractor that was 

performing construction work at the plant on August 18.  This I.R. Request was denied on 

August 25.  After informal discussions between PERB and the parties, the unions agreed to 

give the city prior notice of any future picketing, and to picket only during daytime shifts, 

for no more than 8 hours per day, and for no more than two consecutive days at a time.  In 

a related court action initiated by the county, a temporary restraining order was entered on 

August 19 by the Santa Clara Superior Court.  By request of the city, that order was 

promptly vacated to allow for PERB efforts to resolve the matter informally.  That case 

remains pending in superior court. 

 

3. I.R. Request No. 604 (SEIU Local 521 v. County of Kings).  The issue was whether the 

county violated the MMBA by:  (1) allegedly revoking its three-year contract bar rule in 

the middle of a multi-year memorandum of understanding with SEIU in order to favor a 

competing union, the California League of City Employees Association (CLOCEA); 

(2) moving the remaining window period from January 2012 to July 2011 in order to favor 

CLOCEA; and (3) scheduling a decertification election with mail ballots to be returned by 

September 23.  Ms. Murphy reported that there was a related charge involving allegations 

that the county had limited SEIU representatives’ access to bargaining unit employees 

during June and July 2011, and had discouraged employees from supporting SEIU in the 

scheduled decertification election.  This I.R. Request was granted by the Board on 

September 2, but the matter was placed in abeyance pending a response from the State 

Mediation and Conciliation Service (SMCS) to a PERB request that SMCS refrain from 

sending out the ballots in that decertification election until the PERB administrative 

process could be completed.  SMCS notified the General Counsel’s Office immediately 

that it would comply with the Board’s request.  An expedited hearing was held on Friday, 

September 9.  An administrative law judge’s (ALJ) proposed decision issued on 

September 28, concluding that the county had interfered with SEIU’s and the unit 

members’ representational rights, and unlawfully assisted CLOCEA to obtain an early 

decertification election.  The parties subsequently settled the matter accepting the ALJ’s 
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proposed decision as final and binding on the parties only, and the complaint regarding the 

related access violations was withdrawn. 

 

4. I.R. Request No. 605 (International Association of Firefighters, Local 1319, AFL-CIO 

v. City of Palo Alto).  This request was originally filed as I.R. Request No. 601 in early 

August.  The current I.R. Request No. 605 was filed on September 8, 2011.  The issue was 

whether the city violated the MMBA by failing to consult in good faith with Local 1319 

before voting to place on the November 8 ballot a measure to repeal a charter provision that 

has provided for interest arbitration since 1978.  The request was denied on September 14.  

A complaint issued and the matter was set for an expedited hearing that was held on 

September 26 and 30.  The matter is currently under submission. 

 

5. I.R. Request No. 606 (McFarland Teachers Association v. McFarland Unified School 

District).  The issue was whether the district violated the Educational Employment 

Relations Act (EERA) by issuing a subpoena commanding the union president to testify 

about private communications he had with a unit member who had been discharged and 

was going through disciplinary proceedings.  The request was denied on September 15 and 

the charge is being processed in the General Counsel’s Office normal rotation. 

 

In terms of litigation, since the August Public Meeting, one new litigation matter was filed 

against PERB in the Alameda County Superior Court.  In that case the California 

Correctional Peace Officers Association (CCPOA) filed a petition for writ of mandate 

pursuant to California Code of Civil Procedure section 1085, seeking to set aside the 

dismissal of the unfair practice charge in PERB Decision No. 2196-S.  In that PERB 

decision, the majority held that to state a prima facie claim of bad faith refusal to bargain the 

effects of a decision by prison authorities to change their policy regarding searches of staff 

for contraband, CCPOA was required to specifically demand bargaining over the reasonable 

anticipated effects of that decision, notwithstanding the employer’s failure to notify CCPOA 

of the change before it was implemented.   

 

Regarding case determinations since the last Public Meeting, PERB received one final court 

ruling.  In the County of Riverside v. PERB; SEIU Local 721, the California Supreme Court 

denied review of the decision of the Court of Appeal, Fourth Appellate District, Division 

Two, which had denied the County’s petition for writ of extraordinary relief as to PERB 

Decision 2119-M.  In that case, the Board found that comments by two members of the 

County Board of Supervisors constituted threats of reprisal and violated the MMBA, among 

other rulings. 

 

Ms. Murphy concluded by reporting on personnel matters.  She announced that two attorney 

vacancies had been filled in the General Counsel’s Office.   

 

In late July, Daniel Trump, a 2010 graduate of the University of Michigan Law School, 

joined PERB’s San Francisco Regional Office as an entry level Regional Attorney.  Before 

coming to PERB, Mr. Trump was a law clerk for the National Transit Employees Union, 

where he spent a year working on the nationwide organizing drive for airport security 

officers employed by the Federal Transportation Security Administration Agency. 
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In late October, PERB will also welcome Bernhard Rohrbacher, who graduated from Loyola 

Law School in 2001 and has a Ph.D. in Linguistics from the University of Massachusetts, 

Amherst.  Mr. Rohrbacher will be joining PERB’s Los Angeles Regional Office as a 

Supervising Regional Attorney.  For the past six years, Mr. Rohrbacher has been the Director 

of Representation and the General Counsel for the California Faculty Association, and was 

previously an associate with labor law firms in Los Angeles and New York.  Mr. Rohrbacher 

also clerked for the Honorable Harry Pregerson of the United States of Court of Appeals for 

the Ninth Circuit. 

 

Chief ALJ Shawn Cloughesy reported on the activities of the Division of Administrative 

Law and stated that the ALJ report had been distributed to the Board for its review.  

Mr. Cloughesy reported that the number of cases pending among the six ALJs at PERB is 

122.  At this same time last year, there were 66 cases.  Mr. Cloughesy stated that with an 

additional ALJ, the number of proposed decisions issued are two and one-half times more 

than last year.  He continued that the number of case closures are up (about 33 percent) and 

cases are now being scheduled three to four months from the date of the informal settlement 

conference to the initial date of hearing.  In Sacramento and Oakland, hearing dates are 

scheduled within four months of the informal settlement conference and in Glendale within 

five months.  Mr. Cloughesy gave credit to the General Counsel’s Office for the successful 

settlement of cases at informal conferences which helped to keep the already excessive ALJ 

caseload from overload. 

 

Chair Martinez congratulated Chief ALJ Cloughesy on his County of Kings proposed 

decision.  That was the decision which was the result of I.R. Request No. 604 reported above.  

Mr. Cloughesy stated that the parties were very cooperative in the formal hearing processes 

of this case. 

 

c. Legislative Report 

 

 Les Chisholm, Division Chief, Office of the General Counsel, reported that the Legislative 

Report was circulated to the Board for its review.  Mr. Chisholm reported on one item that 

was not included in his most recent written report that had to do with the status of the 

Governor’s organization plan.  He stated that a new California Department of Human 

Resources, essentially merging the Department of Personnel Administration (DPA) and the 

State Personnel Board (SPB), became effective September 9 and takes effect July 1, 2012.  

Mr. Chisholm also reported that there were nonsubstantive changes to the statutes that 

PERB administers, particularly with the Dills Act, that will take effect.  He will keep the 

Board updated, and also update PERB statutes, as legislation to conform those statutes 

actually occurs. 

 

 Mr. Chisholm then reported on the following legislative activity since the last Public 

Meeting, stating that any legislation approved and chaptered would take effect January 1, 

2012, except for the DPA/SPB merger mentioned above. 
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 Assembly Bill (AB) 101 (John A. Perez) — Vetoed.  This legislation would have created a 

new collective bargaining statute within PERB jurisdiction, under the Education Code, 

covering child care providers. 

 

 Assembly Bill 195 (Roger Hernandez) — Chaptered.  AB 195 adds section 3506.5 to the 

MMBA which defines unfair practices by an employer. 

 

 Assembly Bill 501 (Campos) — Chaptered.  AB 501 makes changes to EERA with respect 

to definitions.  It first revises the definition of exclusive representative to expressly include 

any organization recognized or certified to represent any public school employee that is 

otherwise defined in the act and taking out the reference to “certificated or classified.”  The 

bill also expands the definition of public school employer to include specified auxiliary 

organizations established in the community colleges and other joint powers agencies that 

meet certain criteria.  In answer to Member McKeag’s question, Mr. Chisholm stated that 

PERB would assess whether any revisions are required to its regulations as a result of this 

legislation.  

 

 Assembly Bill 646 (Atkins) — Chaptered.  This legislation amends the MMBA to provide 

for factfinding and also provides a role for PERB with respect to factfinding among local 

agencies.  The essence of the bill provides a mechanism for an exclusive representative to 

request, under certain circumstances, that the parties’ dispute be submitted to factfinding.  

PERB would not incur any of the costs associated with the factfinding, the parties would be 

required to split the cost for the factfinding chair and panel members.  The bill is structured 

like factfinding under EERA with respect to timeframes and spelling out the factors to be 

considered by the factfinding panel. 

 

 Chair Martinez inquired about the bill’s intent that PERB take the lead in appointing the 

chairperson and if the parties were not happy with the PERB-appointed chairperson, they 

could select their own. 

 

 Mr. Chisholm stated that was an issue that would be need to be addressed through 

regulations.  The bill is similar to EERA.  That is, PERB shall appoint a chairperson and 

the parties have a right within five days to select someone in lieu of the person appointed 

by the Board.  He continued that in his experience with factfinding under EERA the parties 

have normally selected the chairperson and PERB has done so only when the parties could 

not.  The process has worked in this manner even when PERB bore the cost of factfinding.  

 

 In response to California Teachers Association Representative Kevin Colbern’s statement 

about policy without reference to the law, Mr. Chisholm explained that there were areas 

that would require regulatory action by PERB to develop, with input from interested 

constituents, an efficient process for factfinding. 

 

 Member Huguenin commented about his experience with the impasse procedures under 

EERA in that the mediator held impasse in his hands until he, the mediator, determined that 

the matter was ready to be certified to factfinding.  He stated that it was his understanding 

of this statute that now the employee organization can trigger, with a request, the matter to 
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factfinding and that the parties would then proceed to factfinding without regard to 

certification by the mediator.  He stated that while developing regulations for the MMBA, 

perhaps now would be the time for PERB to assess and unite the procedures in the statutes 

under its jurisdiction with regard to the triggering mechanisms for both impasse 

certification and proceeding to factfinding. 

 

 Mr. Chisholm agreed there is a difference in the statutory language under EERA versus the 

MMBA with respect to factfinding and PERB’s role, as well as the mediator’s role.  He 

clarified that currently, under EERA, the parties proceed to mediation when they mutually 

agree or it is certified by PERB.  There is no such provision in the statute for the MMBA.  

He continued that although originally written to operate exactly like EERA in this regard, 

those provisions were deleted from the bill.  The bill also does not provide that the 

mediator certify the matter to factfinding, which is required under EERA and the Higher 

Education Employer-Employee Relations Act.  Mr. Chisholm stated that EERA was simple 

with regard to PERB’s role in factfinding and that there are two parts required when 

proceeding to factfinding, a request by one of the parties and the mediator’s certification.  

PERB then has no discretion when carrying out its statutory role with respect to the 

appointment of a chairperson of the panel.  He concluded that PERB would need to assess 

and adopt regulations to address the process to be implemented for the MMBA to minimize 

any unfair practice charges that may be filed as a result of this legislation. 

 

 Senate Bill (SB) 609 (Negrete McLeod) — Chaptered.  SB 609 amends each of the seven 

statutes under PERB jurisdiction to provide that if a decision by an administrative law 

judge regarding the recognition or certification of an employee organization is appealed to 

the Board, that decision will become final and binding unless the Board acts on the appeal 

within 180 days.  Mr. Chisholm stated that possible implementation of regulations might 

prove helpful in terms of clarifying exactly what types of decisions this legislation applies 

to, particularly where disputes come before the Board as unfair practice charges.  He gave 

as an example the aforementioned Kings County decision where the dispute involved a 

recognition/certification issue. 

 

 Senate Bill 857 (Lieu) — Chaptered.  This legislation amends the seven statutes under 

PERB jurisdiction to provide that PERB does not have authority with regard to recovery of 

damages due to an unlawful strike or to award strike preparation costs or expenses as 

damages.  

 

 Mr. Chisholm will continue to monitor the aforementioned legislation and keep the Board 

apprised of future developments. 

 

Motion:  Motion by Member Huguenin and seconded by Member Dowdin Calvillo that the 

Legal (including General Counsel and Chief Administrative Law Judge), Administrative, and 

Legislative Reports be accepted and filed. 

 

Ayes:   Martinez, McKeag, Dowdin Calvillo and Huguenin. 

Motion Adopted – 4 to 0. 
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Old Business 
 

None. 

 

New Business 
 

None. 

 

General Discussion 
 

Chair Martinez announced that there being no further business, it would be appropriate to 

recess the meeting to continuous closed session and that the Board would meet in continuous 

closed session each business day beginning immediately upon the recess of the open portion 

of this meeting through December 8, 2011 when the Board will reconvene in Room 103, 

Headquarters Office of the Public Employment Relations Board.  The purpose of these 

closed sessions will be to deliberate on cases listed on the Board’s Docket (Gov. Code, 

sec. 11126(c)(3)), personnel (Gov. Code, sec. 11126(a)), pending litigation (Gov. Code, 

sec. 11126(e)(1)), and any pending requests for injunctive relief (Gov. Code, 

sec. 11126(e)(2)(c)). 

 

 

Motion:  Motion by Member McKeag and seconded by Member Dowdin Calvillo to recess the 

meeting to continuous closed session. 

 

Ayes:   Martinez, McKeag, Dowdin Calvillo and Huguenin. 

Motion Adopted – 4 to 0. 

 

 Respectfully submitted, 

 

 

 

 __________________________________ 

 Regina Keith, Administrative Assistant 
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PUBLIC MEETING MINUTES 
 

June 14, 2012 
 

PUBLIC EMPLOYMENT RELATIONS BOARD 
1031 18th Street 

Sacramento, CA  95811 
 
Chair Martinez called the meeting to order at 10:00 a.m. 
 
Members Present 
 
Anita I. Martinez, Chair 
Alice Dowdin Calvillo, Member 
A. Eugene Huguenin, Member 
 
Staff Present 
 
Wendi L. Ross, Deputy General Counsel 
Les Chisholm, Division Chief, Office of General Counsel  
Shawn Cloughesy, Chief Administrative Law Judge 
Eileen Potter, Chief Administrative Officer (Excused) 
 
Call to Order 
 
After establishing that a quorum had been reached, Chair Martinez called the meeting to order for 
a return to the open session of the April 12, 2012 Public Meeting.  She reported that the Board 
met in continuous closed session to deliberate the pending cases on the Board’s docket, pending 
requests for injunctive relief, pending litigation and personnel matters, as appropriate. 
 
Chair Martinez read into the record the decisions that issued since the open session in April.  
Those were PERB Decision Nos. 2231a-M, 2236a-M, 2249-M, 2250-S, 2251-M, 2252-M,  
2253-H, 2254-H, 2255-H, 2256, 2257-H, 2258-M, 2259, 2260, 2261-M, 2262, 2263-M, 2264, 
2265, 2266, 2267-M, 2268, 2269, 2270, 2271-M, and 2272-M, and PERB Order No. Ad-394.  
In Request for Injunctive Relief (IR Request) No. 618 (Melvin Jones Jr. v. County of Santa 
Clara), the request was denied, IR Request No. 619 (Public Employees Union Local 1 v. City of 
Yuba City), the request was withdrawn, IR Request No. 620 (Melvin Jones Jr. v. County of Santa 
Clara), the request was denied, and in IR Request No. 621 (Wenjiu Liu v. Trustees of the 
California State University (East Bay)), the request was denied.  A document containing a listing 
of the aforementioned decisions was made available at the meeting.  A list containing the 
decisions is available on PERB’s website. 
 
Motion:  Motion by Member Huguenin and seconded by Member Dowdin Calvillo, to close 
the April 12, 2012 Public Meeting. 
 
Ayes:   Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
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Without objection, Chair Martinez adjourned the April 12, 2012 Public Meeting.  She then 
opened and called to order the June 14, 2012 Public Meeting.  Member Dowdin Calvillo led in 
the Pledge of Allegiance to the Flag. 
 
Minutes 
 
Motion:  Motion by Member Dowdin Calvillo and seconded by Member Huguenin, that the 
Board adopt the minutes for the April 12, 2012 Public Meeting. 
 
Ayes:  Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
 
Comments From Public Participants 
 
Wenjiu Liu, an Assistant Professor of Finance at the California State University, East Bay, 
appeared before the Board.  Mr. Liu stated that prior to his recent filings with the Board, he 
was unfamiliar with PERB and its processes.  He expressed respect and appreciation for the 
handling of his cases by PERB staff, including an unfair practice charge and a request for 
injunctive relief.  Mr. Liu provided background regarding both his employment experiences at 
the university and the resultant filings at PERB.  He expressed extensive suffering and grief 
from retaliation by the university which culminated in his denial of tenure and promotion, 
among other things, and ultimately in his termination.  Mr. Liu stated that he filed the request 
for injunctive relief with PERB in hopes of an expedient resolution to this matter.  He stated 
his belief that a decision by PERB in 2-3 years of his unfair practice charge would cause 
irreparable harm to his career and ability to research. 
 
As a Board agent who might possibly preside over the unfair practice charge filed by Mr. Liu, 
Chief Administrative Law Judge Shawn Cloughesy physically removed himself from the 
Public Meeting during Mr. Liu’s appearance before the Board. 
 
Staff Reports 
 
The following staff reports were received with the caveat that any matter requiring action by 
the Board and not included as an item in today’s agenda would be scheduled for consideration 
at a subsequent meeting. 
 
a. Administrative Report 
 
 In Chief Administrative Officer Eileen Potter’s absence, Chair Martinez reported that the 

Administrative Services Division is in the process of completing Fiscal Year 2011-2012 
expenditures and projects by staff, Stephanie Gustin and Ben Damian. 

 
 Chair Martinez reported on the progress of the lease renewals in PERB’s Oakland and 

Sacramento offices.  Tenant improvements and designs for floor plans have been approved 
by PERB for both offices.  She stated that PERB’s overall expense for rent in the Oakland 
office will not increase with the acquisition of additional space for a witness and hearing 
room.  The anticipated completion of the improvements in that office is September 2012.  
With contract bids received, the lease renewal of PERB’s Sacramento office is at the 
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Department of General Services for review and finalization.  Tenant improvements in that 
office have not yet been scheduled, but it is anticipated that such work will be performed 
after hours to avoid interruption to PERB business. 

 
 Chair Martinez concluded by reporting on the budget.  She stated that PERB’s 2012-2013 

budget remains as submitted which includes the transfer of State Mediation and Conciliation 
Service from the Department of Industrial Relations to PERB. 

 
b. Legal Reports 
 
 Wendi Ross, Deputy General Counsel, reported that the monthly activity and litigation 

reports had been distributed to the Board for its review.  From those reports Ms. Ross 
recapped the following information since the Board’s last Public Meeting in April.  With 
respect to unfair practice charges during the months of April and May, 200 new cases were 
filed with the General Counsel’s Office (an increase of 8 over the prior two-month period 
and by 45 over the two-month period prior to that); 203 case investigations were completed, 
and during the same period a total of 61 informal settlement conferences were conducted by 
staff (down by 4 over the prior, but up by 6 over the two month period prior to that).  
Ms. Ross stated that fiscal year end data would be reported at the PERB’s Public Meeting in 
August.  However, as compared to Fiscal Year 2011-2012, it is significantly clear that the 
General Counsel’s office was experiencing a significant increase in the number of charge 
filings (an increase of 9 percent), requests for injunctive relief (an increase of 37 percent), 
mediation requests (38 percent increase), and factfinding requests (16 percent increase).  
Ms. Ross reported that the amount of time General Counsel staff has spent on litigation 
matters has also taken a leap from last year.  She continued, as mentioned by the Chair, since 
the last Public Meeting in April, the Board issued determinations in four requests for 
injunctive relief: 

 
1. Jones v. County of Santa Clara, IR Request No. 618.  The Board denied the request on 

April 30, 2012. 
 

2. Public Employees Union #1 v. City of Yuba City, IR Request No. 619.  This request was 
withdrawn on May 2, 2012.  The matter was settled during a voluntary pre-complaint 
conference convened by PERB’s Office of General Counsel staff on May 4, 2012, and 
the unfair practice charge was withdrawn on June 6, 2012. 

 
3. Jones v. County of Santa Clara, IR Request No. 620.  The Board denied the request on 

May 14, 2012. 
 

4. Liu v. Trustees of California State University (East Bay), IR Request No. 621.  The Board 
denied the request on June 5, 2012.  

 
In terms of litigation relating to PERB, since the April Public Meeting, three new litigation 
matters were filed: 

 
1. Moore v. PERB; Housing Authority of the County of Los Angeles & AFSCME, 

Council 36, California Court of Appeal, Second Appellate District.  This case has since 
been dismissed by the Court.  
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2. Grace v. PERB; Beaumont Teachers Association & Beaumont Unified School District, 

California Court of Appeal, Fourth Appellate District, Division Two.  Contact has been 
made with counsel as PERB believes that this matter should have been filed in Superior 
Court under the rule of the California Supreme Court’s decision in the Richmond 
Firefighters case, and is subject to dismissal. 

 
3. City of San Diego v. PERB; San Diego Municipal Employees Association, California 

Court of Appeal, Fourth Appellate District.  In its new writ petition, the city essentially 
seeks a permanent injunction against any further administrative action on the 
association’s charge. 

 
Chief Administrative Law Judge Shawn Cloughesy reported on the activities of the Division 
of Administrative Law and stated that the ALJ report had been distributed to the Board for its 
review.  He reported that hearings are continuing to be set within three months from the date 
of informal conference in all three offices, a trend that he anticipated keeping.  Within the 
division, as compared to one year ago, proposed decisions written are up 81 percent and total 
cases closed are up 74 percent.  With regard to total cases closed, Chief ALJ Cloughesy 
reported that the division had already passed the highest number for cases closed by 
50 percent (at the end of May the division had 172 cases closed compared to 114 two years 
ago; that is since the MMBA came into PERB jurisdiction).  Additionally, the division is 
approaching the highest  number of proposed decisions issued since PERB acquired the 
MMBA.  In conclusion, Chief ALJ Cloughesy reported that the number of proposed 
decisions appealed to the Board itself is under 30 percent, and below historic averages. 

 
c. Legislative Report 
 
 Les Chisholm, Division Chief, Office of the General Counsel, reported that the Legislative 

Report was circulated to the Board for its review.  He stated that written reports are 
currently being provided regularly to the Board regarding the status of pending legislation.  
With regard to legislation, Mr. Chisholm reported the following: 

 
 Assembly Bill 1466 (Committee on Budget) – Although not yet included in the written 

report circulated to the Board, Mr. Chisholm stated that this bill was amended to be a 
budget trailer bill and includes the various statutory changes that are associated with 
transferring the State Mediation and Conciliation Service from the Department of Industrial 
Relations to PERB.  The bill was to be heard today. 

 
 Assembly Bill 1244 (Chesbro) – With respect to self-determination support workers, this 

bill creates collective bargaining rights and an additional jurisdiction for PERB.  After a 
period of long inactivity, the bill is currently scheduled for hearing in the Senate Human 
Services Committee on June 26. 

 
 Assembly Bill 1606 (Perea) – There has been no change in status regarding this legislation.  

This bill is a proposal to amend further the language of section 3505.4(a) and relates to 
Assembly Bill 646, factfinding under the MMBA.  The bill is pending action in the Senate 
Appropriations Committee. 
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 Assembly Bill 1659 (Butler) – Amends the language that presently excludes both the City 
of Los Angeles and the County of Los Angeles from the jurisdiction of PERB with respect 
to unfair practice charges and provides that they are excluded from PERB jurisdiction only 
if they meet the standards for independence that are described in this legislation.  The bill 
was approved in the Senate Public Employment & Retirement Committee on Monday on a 
3-2 vote.  The bill was previously approved in the Assembly and is not going to 
Appropriations, and currently awaits a final vote on the floor of the Senate. 

 
 In answer to a question by Member Dowdin Cavillo, Mr. Chisholm stated that Assembly 

Bill 1659 was sponsored by the American Federation of State, County and Municipal 
Employees, Council 36.  The Board continued and had further discussion regarding this 
legislation. 

 
 Governor’s Reorganization Plan 2 (Achadjian) – Subject of hearings and a special 

committee of the Assembly on June 6-7 and 13. 
 
 Senate Bill 252 (Vargas) – Provides for a separation of bargaining unit 7, upon a petition, 

into two units.  This bill is scheduled for hearing on June 20 in the Assembly Committee on 
Public Employees, Retirement and Social Security. 

 
 Senate Bill 259 (Hancock) – Amends the definition of employee under the Higher 

Education Employer-Employee Relations Act to remove the balancing test for student 
employees.  This bill is scheduled for hearing next week in the Assembly Committee on 
Higher Education.   

 
 Mr. Chisholm reported that this year’s maintenance of the codes bill which includes 

changes to one or more PERB statutes is in the Assembly Judiciary Committee and will be 
heard on June 19. 

 
 AB 2381 (Hernández, Roger) – Brings employees of the Judicial Council, including 

employees of the Administrative Office of the Courts, under the Ralph C. Dills Act and 
requires that PERB not include Judicial Council employees in a bargaining unit that 
includes other employees.  The bill is currently in Senate Rules awaiting committee 
assignment. 

 
 Mr. Chisholm concluded his report on legislation which had not yet been introduced 

regarding in-home support service workers.  He reported that this legislation could come in 
the form of budget trailer language and would provide that the state, rather than individual 
counties or public authorities, would bargain on behalf of in-home support service workers.  
As such workers are currently under PERB, this legislation would not be an increase to the 
agency’s jurisdiction. 

 
Motion:  Motion by Member Huguenin and seconded by Member Dowdin Calvillo that the 
Legal (including General Counsel and Chief Administrative Law Judge), Administrative, and 
Legislative Reports be accepted and filed. 
 
Ayes:   Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
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Public Hearing on Proposed Rulemaking 
 
Chair Martinez opened the hearing on proposed rulemaking for consideration of changes and 
additions to regulations (California Code of Regulations, Title 8, amending sections 32380, 
32603, and 32604, and adding sections 32802 and 32804), implementing factfinding 
procedures under the Meyers-Milias-Brown Act pursuant to the enactment of Assembly 
Bill 646 (Chapter 680, Statutes of 2011).  She directed PERB’s Division Chief, Les Chisholm, 
to comment on the staff proposal. 
 
Mr. Chisholm reported that the current staff proposal is the same as the emergency regulations 
adopted by PERB at the end of last year.  He stated that prior to January 1, 2012, the MMBA 
did not provide for mandatory impasse procedures.  Assembly Bill 646, enacted last year and 
effective January 1, 2012, provides for factfinding before an employer can impose its last, best 
and final offer. 
 
Mr. Chisholm provided detail regarding the proposed regulatory package.  New Regulation 
Section 32802 would define the process and the timelines for filing a request for factfinding 
under the MMBA.  Section 32804 would state the process and timeline with respect to 
factfinding requests that are deemed to be sufficient under Section 32802.  Specifically, 
Section 32802 provides that a request for factfinding can be filed either (1) within 30 days of 
the date impasse is declared, or (2) where there is mediation, which is voluntary under the 
MMBA, requests must be filed between the time period of 30 days after the appointment or 
selection of the mediator, but not later than 45 days.  Mr. Chisholm stated that there are 
occasions where the parties to a case have mutually agreed to waive or extend those timelines. 
 
Mr. Chisholm stated that to date, PERB has had 17 requests for factfinding under the 
emergency regulations.  In most cases, the requests have been un-opposed and have proceeded 
forward, although PERB had dismissed a few requests as untimely.  The agency recently 
received its first factfinding report issued under the MMBA. 
 
Mr. Chisholm continued reporting on the regulatory package stating that staff are proposing to 
amend three existing regulation sections.  Consistent with other statutes that PERB 
administers, in Section 32380, PERB staff propose to add language that would specify that 
determinations made under Section 32802 would not be appealable to the Board itself.  
Further, under the MMBA, Section 32603 describes unfair practices by a public agency, and 
Section 32604 defines employee organization unfair practices, and staff proposes that both be 
amended to include reference to the new requirement for factfinding. 
 
Mr. Chisholm then commented on an issue that was a point of controversy when the Board 
considered the emergency regulatory package.  Specifically, the proposed emergency 
regulations contained provisions stating that a request for factfinding could be filed after a 
declaration of impasse and where there had not been mediation.  As mentioned in the 
legislative report there is pending legislation which addresses this issue, Assembly Bill 1606.  
Assembly Bill 1606 would amend Section 3505.4 to incorporate language that is found in the 
existing emergency regulations to provide that a request for factfinding may be filed between 
30 and 45 days after the appointment of a mediator.  The author and sponsors of this legislation 
contend that the amendment proposed by Assembly Bill 1606 is technical and clarifies existing 
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law.  PERB staff, stated Mr. Chisholm, advocated for the emergency regulations, with the 
provisions for factfinding even where there has not been mediation, as consistent with the 
reading of Assembly Bill 646 in its entirety and all of the provisions enacted by that 
legislation.  He stated that PERB staff found support in Assembly Bill 1606 for its position 
even though it is not yet law.   
 
Mr. Chisholm concluded by stating that no written comments to the proposed regulatory 
package had been received in response to the Notice of Proposed Rulemaking that is before the 
Board today for consideration.  For the reasons offered for the emergency regulatory package, 
including information provided to the Office of Administrative Law in its review of those 
regulations, PERB staff urged the Board to adopt the proposed regulations in their current 
form, which are identical to emergency regulations that are currently in effect. 
 
Chair Martinez invited members of the public to appear before the Board for comment 
regarding the regulatory package proposed by PERB staff. 
 
Michael Seville, Representative, International Federation of Professional Technical Engineers, 
Local 21 (IFPTE), appeared before the Board.  Mr. Seville stated that IFPTE is a union located 
in the Bay Area which represents approximately 10,000 civil servants in the city and county, 
utility and transit districts.  Mr. Seville first expressed appreciation for the Board’s 
consideration of this matter, but had questions and concerns regarding the timelines.  
Specifically, in conferring with colleagues in the Bay Area, Mr. Seville stated the belief that 
while it was felt the 30-day requirement was “a good move”, the 45-day requirement, the back-
end date to file, was restrictive.  The time limits as currently proposed, said Mr. Seville “may 
not be enough time and it puts a mediator in a bad place and kind of hamstrings the mediator in 
dealing with two parties who are engaging in good faith mediation if one party moves for 
factfinding.  It erodes the confidence of both parties of good faith mediation, or could.”  On 
behalf of the union, Mr. Seville urged the Board that either (1) Assembly Bill 1606 would go 
into effect to clarify the time limits and would set a legal precedent, or in Assembly Bill 1606’s 
absence (2) requests that PERB extend the 45-day time limit for filing a request for factfinding. 
 
Mr. Seville brought a second point to the Board’s attention regarding the timelines for the 
public release of information and the amount of time the employer must wait prior to 
imposition. 
 
Extensive discussion was held regarding Mr. Seville’s questions and concerns, where scenarios 
were introduced under which the time limit to file a request for factfinding might or might not 
affect parties engaged in good faith mediation, including the parties’ mutual agreement to put 
the request for factfinding in abeyance.  Also, Mr. Chisholm noted that regarding Mr. Seville’s 
second point, the statute already addresses this issue, and that neither the current proposed 
regulations nor the emergency regulations adopted by the Board addressed this topic. 
 
Eraina Ortega, Representative, California State Association of Counties (CSAC), appeared 
before the Board.  Ms. Ortega commented on the above-mentioned issue on behalf of CSAC 
and employers who attended the regional meetings held by PERB last year regarding the 
emergency regulations which were adopted.  At the regional meetings, she stated as a key issue 
the employers’ interest in setting an outside date to request factfinding because of their desire 
to be able to resolve the issue.  Ms. Ortega encouraged the Board to maintain the time limits in 
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the regulations.  As another point, she then commented that CSAC had worked with the 
sponsors of Assembly Bill 1606, currently all of the major statewide union representatives, to 
amend the bill to reflect the language of the PERB regulations, which would ensure there 
would be no concerns about the regulation versus the statute, and provide clarity regarding the 
timeframe for filing a request for factfinding.  Ms. Ortega asked that if any further discussions 
were to be considered regarding these timeframes, that PERB work with those involved with 
the legislation so that it continues to reflect a common goal. 
 
Jeffrey Edwards, Attorney, Mastagni, Holstedt, Amick, Miller & Johnsen, appeared before the 
Board.  Following the discussion held today, Mr. Edwards asked about PERB’s practice with 
regard to factfinding requests that have been put into abeyance.  He wanted to know whether 
either party could take the request out of abeyance or whether such request had to be made by 
mutual consent. 
 
Mr. Chisholm stated that generally, and with a limited sample with regard to factfinding under 
the MMBA, parties in an unfair practice proceeding that has been put into abeyance are invited 
individually to request that a case be taken out of abeyance.  Typically, cases are taken out of 
abeyance when the parties have reached resolution of the matter and the request is being 
withdrawn.  There are no specific regulations which address the matter regarding placing cases 
into or out of abeyance. 
 
Motion:  Motion by Member Dowdin Calvillo and seconded by Member Huguenin to close the 
public hearing on proposed rulemaking concerning factfinding procedures under the Meyers-
Milias-Brown Act. 
 
Ayes:   Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
 
Old Business 
 
Chair Martinez closed the public hearing and no further public comments regarding the 
proposed regulatory package would hereafter be taken.  The Board considered the adoption and 
amendment of regulations (California Code of Regulations, title 8, amending Sections 32380, 
32603 and 32604 and adding Sections 32802 and 32804) as included in the Notice of Proposed 
Rulemaking published in the April 27, 2012, California Regulatory Notice Register. 
 
Motion:  Motion by Member Dowdin Calvillo and seconded by Member Huguenin to forward 
the rulemaking package to the Office of Administrative Law for review and approval. 
 
Ayes:   Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
 
New Business 
 
Chair Martinez announced that PERB has scheduled an Advisory Committee Meeting for 
Thursday, June 28, at 10 am in Sacramento.  The following were noted as items that would be 
on the agenda for topics of discussion at that meeting: 
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1. The transfer to State Mediation and Conciliation Service into PERB. 
 

2. An additional regulatory package which would soon be available on PERB’s website. 
 
General Discussion 
 
Chair Martinez announced that there being no further business, it would be appropriate to 
recess the meeting to continuous closed session and that the Board would meet in continuous 
closed session each business day beginning immediately upon the recess of the open portion 
of this meeting through August 9, 2012 when the Board will reconvene in Room 103, 
Headquarters Office of the Public Employment Relations Board.  The purpose of these 
closed sessions will be to deliberate on cases listed on the Board’s Docket (Gov. Code, 
sec. 11126(c)(3)), personnel (Gov. Code, sec. 11126(a)), pending litigation (Gov. Code, 
sec. 11126(e)(1)), and any pending requests for injunctive relief (Gov. Code, 
sec. 11126(e)(2)(c)). 
 
Motion:  Motion by Member Huguenin and seconded by Member Dowdin Calvillo to recess 
the meeting to continuous closed session. 
 
Ayes:   Martinez, Dowdin Calvillo and Huguenin. 
Motion Adopted – 3 to 0. 
 
 Respectfully submitted, 
 
 
 
 __________________________________ 
 Regina Keith, Administrative Assistant 
 
 
APPROVED AT THE PUBLIC MEETING OF: 
 
 
 
___________________________________ 
 
 
 
___________________________________ 
Anita I. Martinez, Chair 





 

 

PUBLIC NOTICE  
Regular Business Meeting Agenda 

Public Employment Relations Board 
June 14, 2012 ~ 10:00 a.m. 

 
 
LOCATION: Public Employment Relations Board * 
  1031 18th Street, First Floor, Room 103,  Sacramento, CA 
 
 
 1. Roll Call 
 
 2. Adoption of Minutes:  April 12, 2012 meeting 
 
 3. Public Comment:  This is an opportunity for the public to address the Board on 

issues not scheduled on today's agenda.  The Board cannot act on those items 
but may refer matters to staff for review and possible Board action at a future, 
publicly noticed meeting. 

 
 4. Staff Reports:  The following reports will be received.  Any matter requiring 

Board action, and not included on this agenda, will be calendared for a 
subsequent public Board meeting. 

 
  A. Administrative Report 
 
  B. Legal Reports 
   i.  General Counsel Report 
   ii.  Chief Administrative Law Judge Report 
 
  C. Legislative Report 
 
 5. Public Hearing on Proposed Rulemaking:  Staff presentation of the proposed 

changes and additions to its regulations (California Code of Regulations, Title 
8, amending sections 32380, 32603, and 32604, and adding sections 32802 
and 32804) implementing factfinding procedures under the Meyers-Milias-
Brown Act (pursuant to enactment of Assembly Bill 646 (Chapter 680, Statutes 
of 2011)).  Immediately following the staff presentation, the public will have the 
opportunity to comment on the proposed changes and additions to the 
regulations. 

 
 6. Old Business:  After closing the public hearing, the Board will consider the 

adoption and amendment of regulations (California Code of Regulations, 

Title 8, amending sections 32380, 32603, and 32604, and adding sections 
32802 and 32804) as included in the Notice of Proposed Rulemaking 
published in the April 27, 2012 California Regulatory Notice Register. 

 
 7. New Business:  SAVE THE DATE:  Advisory Committee Meeting, 

Thursday, June 28, 2012, 10 a.m., Sacramento 



 

*This meeting is accessible to the physically disabled.  A person who needs disability-
related accommodations or modifications in order to participate in the meeting shall 
make a request no later than five working days before the meeting to the Board by 
contacting Ms. Regina Keith at 916.322.8226 or sending a written request to Ms. Keith 
at PERB, 1031 18th Street, Sacramento, California 95811.  Requests for further 
information should also be directed via telephone or writing to Ms. Keith.  Additional 
information is also available on the internet at www.perb.ca.gov. 

 
 8. Recess to Closed Session:  The Board will meet in a continuous closed 

session each business day beginning immediately upon recess of the open 
portion of this meeting through August 9, 2012. 

 
The purpose of these closed sessions will be to deliberate on cases listed on 

the Board's Docket (Gov. Code sec. 11126(c)(3)), personnel (Gov. Code sec. 
11126(a)), pending litigation (Gov. Code sec. 11126(e)(1)), and any pending 
requests for injunctive relief (Gov. Code sec. 11126(e)(2)(c)). 



 

*This meeting is accessible to the physically disabled.  A person who needs disability-related 
accommodations or modifications in order to participate in the meeting shall make a request no later than 
five working days before the meeting to the Board by contacting Ms. Regina Keith at 916.322.8226 or 
sending a written request to Ms. Keith at PERB, 1031 18th Street, Sacramento, California 95811.  
Requests for further information should also be directed via telephone or writing to Ms. Keith.  Additional 
information is also available on the internet at www.perb.ca.gov. 

PUBLIC NOTICE  
Regular Business Meeting Agenda 

Public Employment Relations Board 
October 13, 2011 ~ 10:00 a.m. 

 
LOCATION: Public Employment Relations Board * 
  1031 18th Street, First Floor, Room 103,  Sacramento, CA   
 
 1. Roll Call 
 
 2. Adoption of the Minutes for the August 11, 2011 meeting. 
 
 3. Public Comment: 
 

This is an opportunity for the public to address the Board on issues not 
scheduled on today's agenda.  The Board cannot act on those items but may 
refer matters to staff for review and possible Board action at a future, publicly 
noticed meeting. 

 
 4. Chair’s Report:  Announcement:  Advisory Committee meeting, Tuesday, 

November 29, 2011 
 
 5. Staff Reports:  The following reports will be received.  Any matter requiring 

Board action, and not included on this agenda, will be calendared for a 
subsequent public Board meeting. 

 
  A. Administrative Report 
 
  B. Legal Reports 
   i.  General Counsel Report 
   ii.  Chief Administrative Law Judge Report 
 
  C. Legislative Report 
 
 6. Old Business 
 
 7. New Business 
 
 8. Recess to closed session.  The Board will meet in a continuous closed session 

each business day beginning immediately upon recess of the open portion of 
this meeting through December 8, 2011.  
 
The purpose of these closed sessions will be to deliberate on cases listed on 
the Board's Docket (Gov. Code sec. 11126(c)(3)), personnel (Gov. Code sec. 
11126(a)), pending litigation (Gov. Code sec. 11126(e)(1)), and any pending 
requests for injunctive relief (Gov. Code sec. 11126(e)(2)(c)). 
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PRESENTATION OF EMERGENCY RULEMAKING PROPOSAL 

RELATED TO ASSEMBLY BILL 646 

 

 

AB 646 

 

 Amends MMBA; repeals and re-adds 3505.4, adds 3505.5 and 

3505.7 

 1st instance of mandating an impasse procedure under MMBA; 

intent to provide for a uniform and mandatory procedure 

 Factfinding may be requested by exclusive representative 

(3505.4) 

 PERB to appoint chair of tripartite panel unless parties mutually 

select 

 Specifies criteria for FF panel to consider 

 Findings of fact and recommendations issued if no settlement 

(3505.5) 

 FF report public after 10 days 

 Parties (not PERB) to bear costs for chairperson 

 Employer may impose LBFO after “any applicable” mediation 

and factfinding procedures, but “no earlier than 10 days after” FF 

report issued 

 Charter cities and counties with process for binding arbitration 

exempted 

 

WHY EMERGENCY REGULATIONS (WHY NOW?) 

 

 New process introduced into local government labor relations that 

are already subject to many stressor factors, and labor strife 

 PERB has not just authority but a responsibility to act with 

respect to appointment of FF chairperson, and has no existing 

regulations in this area 

 Considerable interest in how PERB will handle has been 

expressed by constituent parties and organizations, including two 
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very well-attended meetings in Oakland and Glendale, and a 

number of written comments, and through numerous informal 

discussions 

 

WHAT WE PROPOSE 

 

 Two “discussion drafts” posted and circulated earlier to solicit 

feedback and comments.  The drafts evolved, and the proposed 

text before the Board evolved, based the discussions with and 

written comments by interested parties.  Many suggested changes 

incorporated.  The text before you today was circulated earlier, 

and posted on our website for the benefit of interested parties. 

 In proposing emergency regulations, we have attempted to focus 

on those areas most important to allow PERB to fulfill its role and 

responsibility and to assist the parties to move forward.  Other 

areas where parties encouraged the adoption of regulations will be 

considered further as part of the regular rulemaking process, but 

did not appear to fit the “emergency” standard. 

 In all cases, we have been mindful of recommending only 

changes or new regulations that meet the authority, consistency, 

clarity, nonduplication, and necessity standards enforced by the 

Office of Administrative Law. 

 Changes to Sections 32380, 32603 and 32604 are recommended 

to conform them to new sections being recommended.  This was 

an area recommended by several parties. 

 Proposed new section 32802 identifies when and where a request 

for factfinding may be filed, and what information is required.  In 

order to provide predictability and certainty regarding the process, 

an outer time limit is proposed.  Thus, if the parties do not engage 

in mediation, the request must be filed within 30 days from the 

date either party declares impasse.  If mediation does occur, the 

request may not be filed until 30 days have elapsed, but not more 

than 45 days following the mediator’s appointment. 
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 We recognize that there is some disagreement concerning whether 

factfinding may be requested where mediation did not occur; this 

is an area where we think it is important to consider all the 

statutory changes together—not just the new language of 3505.4 

but also 3505.7—as well as other evidence of legislative intent to 

enact a uniform and mandatory impasse procedure.  Again, a 

paramount interest of many constituents was expressed as the 

need for certainty and predictability, including the ability of an 

employer to implement its LBFO where the parties are unable to 

reach agreement. 

 32802 would also identify the time in which PERB would 

determine whether a request meets the requirements of that 

section.  Consistent with existing regulations regarding impasse-

related determinations, the time frame is expressed in terms of 

“working days” (as defined) and that the determination is not 

appealable to the Board itself. 

 Proposed section 32804 specifies that PERB will provide a list of 

seven names to the parties to facilitate their selection of a 

chairperson.  If the parties are unable to select from this list, by 

alternately striking names or otherwise, or to selection someone 

else by mutual agreement, PERB will appoint one of the seven.  

The number seven is a convention commonly found with lists of 

neutrals provided by labor relations agencies like PERB, and was 

PERB’s practice for many years with respect to EERA and 

HEERA factfinding cases.  This section also specifies the time 

frame in which these actions must take place. 

 

NEXT STEPS 

 

 If so authorized by the Board, the Text, the Finding of 

Emergency, and the Statement of Mailing will be posted on the 

PERB website and mailed to interested parties.  That should 

happen tomorrow (December 9), depending on the number of 

changes made today. 
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 We are required to provide the above-described notice five 

working days before submitting the Emergency Rulemaking 

package to OAL.  There is no comment period during that five-

day period.  OAL then has 10 calendar days to review the 

proposal, and will receive public comments during the first five 

calendar days.  PERB may, but is not required to, respond to any 

comments. 

 If approved by OAL, the regulations could be in effect by January 

1, 2012, when the legislative changes take effect. 

 

RELATED ACTIVITIES 

 

 We are amending/updating our Panel of Neutrals application 

forms and related materials to reference factfinding under the 

MMBA. 

 We will soon mail a letter to all current Panel of Neutrals 

members to ask if they wish to be included on the Panel for 

purposes of MMBA factfinding. 

 We will also be pursuing other outreach avenues, including a 

notice on the PERB website, to solicit additional applications for 

the Panel. 



State of California PUBLIC EMPLOYMENT RELATIONS BOARD 

 Office of the General Counsel 

M E M O R A N D U M 1031 18th Street 

 Sacramento, CA  95811-4124 

 

ATTORNEY-CLIENT PRIVILEGED AND CONFIDENTIAL 

 

DATE: December 2, 2011 

TO : Board Members 

 

FROM : Suzanne Murphy 

  Wendi Ross 

  Les Chisholm 

 

SUBJECT : Proposed Emergency Regulation Changes 

  Assembly Bill 646 (Factfinding under the MMBA) 
 

 

Recommendations for amendments to existing PERB regulations, and the addition of new 

PERB regulations, intended to address the effects of the enactment of Assembly Bill 646 (AB 

646),
1
 have been drafted for your review and consideration, and are submitted with this memo. 

 

Background 

 

As you are aware, PERB has received extensive inquiries and written comment concerning the 

implications of and the implementation of the provisions of AB 646.  Two public meetings for 

interested parties, held in Oakland on November 8, 2011, and in Glendale on November 10, 

2011, were very well attended.  Staff circulated “discussion drafts” of possible regulations 

during this process as a means of eliciting feedback, suggestions and comments.  In drafting 

the enclosed recommendations, all of the comments received, oral or written, have been 

considered, and many of the constituents’ suggestions have been incorporated into our 

proposal. 

 

The emergency regulation process permits the Board to adopt regulations when it is necessary 

“to avoid serious harm to the public peace, health, safety, or general welfare.”  (Gov. Code, § 

11342.545.)  This process is used infrequently.  However, PERB has used the process on 

several occasions in the past when new legislation required it.  For example, it was used in 

December 1999 to implement agency fee changes in HEERA when the legislated changes were 

effective January 1, 2000.  Here, while some disagreement emerged from the public comments 

as to the substance of the regulations, no party has disputed the need for regulations and many 

have encouraged the Board to act promptly to adopt regulations. 

 

The factors establishing the need for emergency rule changes are as follows.  Effective January 

1, 2012, the Meyers-Milias-Brown Act (MMBA) is amended expressly to authorize exclusive 

representatives, but not public employers, to request the submission of their bargaining 

disputes to a tri-partite factfinding panel, for the panel to make findings of fact and 

recommendations based on specified criteria, and for the publication of the panel’s report 10 

________________________ 
1
 Chapter 680, Statutes of 2011. 
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days after the parties’ receipt of the findings and recommendations.  AB 646 also requires 

PERB to appoint the chairperson of the panel, unless the parties mutually agree upon a 

chairperson in lieu of one appointed by PERB.  At present, the MMBA does not require 

exhaustion of a factfinding process in order to complete bargaining under any circumstances.  

Further, PERB does not have regulations providing for the filing of a request for factfinding 

under the MMBA or for the appointment of a factfinding chairperson pursuant to the MMBA.  

If PERB does not fulfill its statutory duty under the MMBA, as amended, the lack of 

factfinding where requested will lead to increased uncertainty regarding when parties have 

exhausted applicable impasse procedures, whether a public employer may lawfully adopt and 

impose its last, best, and final offer, and whether a union may call for a work stoppage. 

 

Next Steps 

 

Action on this item at the December 8, 2011 public Board meeting will allow sufficient time to 

make a timely filing with the Office of Administrative Law (OAL). 

 

The emergency rulemaking process requires that we provide notice of proposed emergency 

regulations by sending the finding of emergency,
2
 the proposed text of emergency regulations, 

and the statement required by California Code of Regulations, title 1, section 48
3
 to interested 

parties, at least five working days prior to submitting the emergency filing to the OAL.  The 

same documents must also be posted on the PERB website.  Staff intends, if the Board 

authorizes it, to send the “interested parties” mailing on December 9, 2011.   This would allow 

for submission of the proposed emergency action to OAL on or about December 16, 2011.  

OAL then has 10 calendar days to review the emergency regulations.  Assuming approval by 

OAL, the emergency regulations would be in effect as of January 1, 2012, and would remain in 

effect for 180 days.  In order for the regulations to continue in effect, PERB must either file a 

completed Certificate of Compliance with regard to the regular rulemaking process within 180 

days thereafter, or obtain OAL approval of a readopted emergency within that time. 

 

  

________________________ 
2
 The “finding of emergency” will include a more extensive explanation of the need to 

adopt emergency regulations, as well as the authority and justification for each of the changes 

proposed.  Drafting of this document is not complete at this time, but the Finding of 

Emergency language will be provided to Board Members prior to the December 8 meeting.  

 
3
 The referenced statement would be, or be similar to, the following: “Government 

Code section 11346.1(a)(2) requires that, at least five working days prior to submission of the 

proposed emergency action to the Office of Administrative Law, the adopting agency provide a 

notice of the proposed emergency action to every person who has filed a request for notice of 

regulatory action with the agency.  After submission of the proposed emergency to the Office 

of Administrative Law, the Office of Administrative Law shall allow interested persons five 

calendar days to submit comments on the proposed emergency regulations as set forth in 

Government Code section 11349.6.” 
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Recommendation 

 

That the Board review the proposed regulations and authorize filing under emergency 

provisions so that these changes can take effect on January 1, 2012. 

 

cc: Legal Advisers 



 

 1 

FINDING OF EMERGENCY 

 

The Public Employment Relations Board finds that an emergency exists and that proposed 

emergency regulations are necessary to address a situation that calls for immediate action to 

avoid serious harm to the public peace, health, safety or general welfare.  Failure to provide for 

implementation of a newly enacted factfinding process under the Meyers-Milias-Brown Act 

(MMBA) would leave uncertain the rights and responsibilities of parties subject to the MMBA, 

and would contribute to increased instability and strife in local government labor relations. 

 

Specific Facts Showing the Need for Immediate Action 

 

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective 

January 1, 2012, the MMBA, the collective bargaining statute applicable to local governments 

(cities, counties, and special districts) in California, will provide for a mandatory impasse 

procedure—factfinding before a tri-partite panel—upon the request of an exclusive 

representative where the parties have not reached a settlement of their dispute.  PERB will be 

responsible for the appointment of the neutral chairperson of the factfinding panel unless the 

parties mutually agree upon the selection of the chairperson.  This new legislation and the 

duties imposed on PERB under it require amendments to existing regulations as well as the 

adoption of new regulations in order to fully implement the legislation and PERB’s role. 

 

The MMBA has not previously mandated the use of any impasse procedures with respect to 

negotiations between local agencies and unions representing their employees.  The current 

regulations of the Board do not provide for the filing and processing of requests for factfinding 

under the MMBA.  These legislative changes potentially affect hundreds of thousands of 

public employees in California, their employers, and the employee organizations that represent 

employees under the MMBA.  PERB began receiving inquiries from public employers, 

employees and employee organizations, who are potentially affected by this new legislation, as 

soon as the legislation was chaptered.  Public meetings were promptly convened by PERB in 

Northern and Southern California to discuss the legislation and the possible adoption of 

regulations, both of which were very well attended.  The attendees included more than 130 

representatives of employers and employee organizations, including numerous law firms that 

represent hundreds of local agencies and employee organizations that themselves represent 

multiple bargaining units within local government agencies.  Extensive written comments and 

suggestions were received by PERB in response to the discussions at those meetings and the 

“discussion drafts” circulated by PERB staff. 

 

In order that the procedural and substantive rights of employers, employees and employee 

organizations are protected, the Board finds that there exists an emergency need to adopt new 

regulations providing for the filing and processing of requests for factfinding under the 

MMBA, and to amend other existing regulations where necessary to conform to newly adopted 

regulations.  In so doing, the Board has attempted to distinguish between those changes that are 

necessary to the immediate implementation of the statute as amended, and those areas that may 

be identified as requiring further regulations as the Board and the parties acquire experience 

with the provisions of the amended statute. 
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AUTHORITY AND REFERENCE 

 

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and 

repeal rules and regulations to carry out the provisions and effectuate the purposes and policies 

of the Educational Employment Relations Act.  Pursuant to Government Code sections 3509(a) 

and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and regulations to 

carry out the provisions and effectuate the purposes and policies of the Meyers-Milias-Brown 

Act.  Government Code section 3513(h) authorizes the Board to adopt, amend and repeal rules 

and regulations to carry out the provisions and effectuate the purposes and policies of the 

Ralph C. Dills Act.  Government Code section 3563(f) authorizes the Board to adopt, amend 

and repeal rules and regulations to carry out the provisions and effectuate the purposes and 

policies of the Higher Education Employer-Employee Relations Act.  Pursuant to Public 

Utilities Code section 99561(f), the Board is authorized to adopt, amend and repeal rules and 

regulations to carry out the provisions and effectuate the purposes and policies of the Los 

Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations 

Act.  Pursuant to Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized 

to adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Trial Court Employment Protection and Governance Act.  

Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to 

adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act. 

 

General reference for section 32380 of the Board’s regulations: Sections 3505.4, 3509, 

3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and Section 

99561(j), (m), Public Utilities Code.  

 

General reference for section 32603 of the Board’s regulations: Sections 3502, 3502.1, 3505, 

3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1, 

3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 v. City of Vallejo 

(1974) 12 Cal.3d 608. 

 

General reference for section 32604 of the Board’s regulations: Sections 3502, 3502.1, 3502.5, 

3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code, and 

Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608. 

 

General reference for proposed section 32802 of the Board’s regulations: Sections 3505.4, 

3505.5, and 3505.7, Government Code. 

 

General reference for proposed section 32804 of the Board’s regulations: Sections 3505.4, 

3505.5, and 3505.7, Government Code. 

 

INFORMATIVE DIGEST 

 

Section 32380 of the Board’s regulations provides for administrative decisions that are not 

appealable.  The proposed changes update reference citations to reflect the newly enacted 

provisions of the MMBA.  (Chapter 680, Statutes of 2011.)  The proposed changes also 
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conform this section to the text of proposed Section 32802 with regard to the appealability of 

Board agent determinations as to the sufficiency of a request for factfinding under the MMBA.  

Consistent with existing Sections 32380 and 32793, which do not allow for appeals to the 

Board itself concerning impasse determinations under other statutes administered by PERB, 

such determinations would not be appealable to the Board itself under the MMBA. 

 

Section 32603 defines employer unfair practices under the MMBA.  The proposed changes to 

this section are necessary to conform the language and reference citations to the recent 

amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, provide for 

a mandatory factfinding procedure. 

 

Section 32604 defines employee organization unfair practices under the MMBA.  The 

proposed changes to this section are necessary to conform the language and reference citations 

to the recent amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, 

provide for a mandatory factfinding procedure. 

 

Proposed Section 32802 defines the process and timelines for filing a request for factfinding 

under the MMBA.  The process and timelines are consistent with the express requirements and 

clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which 

the Legislature identified the need to provide for a mandatory and uniform impasse procedure 

in order to make negotiations more effective.  Where parties have not reached an agreement, an 

exclusive representative may file its request with PERB, and must serve its request on the 

employer.  If the parties have not agreed to mediate the bargaining dispute, and are not subject 

to a required mediation process adopted pursuant to MMBA section 3507, the request must be 

filed within 30 days of the date that either party has provided the other with written notice of a 

declaration of impasse.  Where a mediator has been appointed or selected to help the parties to 

effectuate a settlement, the request may not be filed until at least 30 days after the date the 

mediator was appointed, but also not more than 45 days following that date.  In either 

circumstance, the intent of the timelines in the proposed section is to allow the parties 

sufficient time to resolve their dispute on their own, without utilization of the statutory impasse 

procedure, but also to provide certainty for all parties as to the time within which a request for 

factfinding may be filed.  This proposed section also describes the Board’s process concerning 

such requests and specifies the timeframe within which the Board must act.  Finally, the 

section provides that determinations regarding whether a request filed under this section is 

sufficient shall not be appealable to the Board itself. 

 

Proposed Section 32804 defines the timeline and process for the appointment of a neutral 

chairperson of a factfinding panel.  Consistent with the statute, PERB would not appoint a 

chairperson if the parties are able mutually to agree upon a chairperson.  In order to assist the 

parties, PERB would provide for each sufficient request a list of seven names of neutrals from 

which the parties could select the chairperson, either by the alternate striking of names or other 

method upon which the parties agree.  The parties would also be able to select any other person 

as the chairperson by mutual agreement.  If the parties are unable to agree on a chairperson, 

PERB would appoint one of the persons on the list of seven as the chairperson.  The number 

seven was specified in order to provide an odd number for purposes of the alternate striking of 

names, and based on PERB’s normal practice in similar situations under other statutes, as well 
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as the customary practice of many agencies that provide lists of neutrals to parties upon 

request.  Consistent with the express provisions of the statute, the regulation also specifies that 

PERB shall not bear the costs for the chairperson under any circumstance.  

 

DISCLOSURES REGARDING THE PROPOSED ACTION 

 

 Mandate on local agencies and school districts:  None. 

 

 Cost to any local agency or school district which must be reimbursed in accordance 

with Government Code section 17561:  None. 

  

 Other non-discretionary cost or savings imposed upon local agencies:  None 

  

 Costs or savings to state agencies:  None 

  

 Cost or savings on federal funding to the state:  None 

  

 Cost impact on private persons or directly affected businesses:  None 

  

 Significant adverse economic impact on business including the ability of California 

businesses to compete with businesses in other states:  None 

  

 Significant effect on housing costs:  None 

  

 The proposed regulations will not affect small business because they only affect public 

employers and public employees. 



2011-12-11

PERB Adopts Emergency Regulations on Mandatory Factfinding
The Public Employment Relations Board (PERB) adopted emergency regulations at its Dec. 8 hearing to implement AB 
646 (Chapter 680, Statutes of 2011), which will take effect Jan. 1, 2012. The emergency rulemaking package will now 
move to the Office of Administrative Law (OAL) for review and approval. 

AB 646 authored by Assembly Member Toni Atkins (D-San Diego) imposes mandatory factfinding only at the request of 
an employee organization when an impasse is reached and requires that the parties split the costs of the factfinding 
panel. The League, as well as several other public agency associations, opposed this bill because it intrudes on a local 
agency's ability to determine its own impasse rules, a long standing provision of the MMBA, and will significantly increase 
costs for local agencies. 

Prior to the Dec. 8 hearing, PERB staff drafted proposed regulations and asked that comment letters be submitted in 
response to the proposed emergency regulations. The League, along with the California State Association of Counties 
and the California Special Districts Association, submitted a comment letter on Nov. 29, 2011. 

Les Chisholm, division chief for PERB, presented comments to PERB and expressed that the emergency regulations 
were necessary because the legislation imposes new duties on PERB that PERB is incapable of fulfilling without new 
regulations. 

PERB staff took into consideration all the comments they received and presented the final draft to PERB at the hearing. 
The final staff draft was revised several times, and the final version took into account the request by many management 
stakeholders that an outer time limit be established by when an employee organization must request factfinding. The 
League argued that a timeframe like this would ensure that the factfinding process would not be unduly delayed and 
therefore risk an untimely resolution of negotiations. 

The proposed regulations provide that if the parties opt to mediate that a factfinding request can be filed not sooner than 
30 days, but not more than 45 days, following the appointment or selection of a mediator. In cases where a dispute is not 
submitted to a mediator, the request for fact-finding must occur within 30 days following the date that either party 
provided the other with written notice of declaration of impasse. 

One outstanding question that PERB rightfully did not attempt to resolve with the emergency regulations was whether AB 
646 requires that mediation occur as a precondition to an employee organization's ability to request factfinding. Further, if 
an agency does not provide, as part of its local rules, the option to mediate once impasse is reached the question 
remains about whether the agency must agree to factfinding if requested by an employee organization. Assembly 
Member Atkins submitted a letter to PERB prior to the hearing indicating that the intent of the bill was to grant an 
employee organization the ability to request factfinding regardless of whether an agency provides the option to mediate. 
This question may likely to be resolved through litigation. 

Next Steps 

Once the emergency rulemaking package is filed with OAL there will be a five day comment period. If OAL accepts the 
emergency rulemaking package it will be filed with the Secretary of State at which time the regulations become effective 
unless another date is requested by PERB. The emergency regulations will remain in place for 180 days once effective. 
PERB has the option for two 90-day extensions. 

Visit the PERB website for more information. 

For questions please email Natasha Karl . 

last updated : 12/9/2011
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Office of General Counsel  
1031 18th Street 

Sacramento, CA  95811-4124 

Telephone: (916) 322-3198 

Fax: (916) 327-6377 

 

 

December 9, 2011 

 

NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION 
 

Subject:  Implementation of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective  

January 1, 2012—Factfinding  

 

The Public Employment Relations Board (PERB) is proposing to adopt emergency regulations 

implementing the newly enacted factfinding process under the Meyers-Milias-Brown Act 

(MMBA).   

 

Government Code section 11346.1(a)(2) requires that, at least five working days prior to 

submission of the proposed emergency action to the Office of Administrative Law (OAL), the 

adopting agency provide a notice of the proposed emergency action to every person who has 

filed a request for notice of regulatory action with the agency.  After submission of the 

proposed emergency action to OAL, OAL shall allow interested persons five (5) calendar days 

to submit comments on the proposed emergency regulations as set forth in Government Code 

section 11349.6.  Upon filing, OAL will have ten (10) calendar days within which to review 

and make a decision on the proposed emergency rules.  If approved, OAL will file the 

regulations with the Secretary of State, and the emergency regulations will become effective 

for one hundred and eighty (180) days.  Within the 180-day effective period, PERB will 

proceed with a regular rulemaking action, including a public comment period.  The emergency 

regulations will remain in effect during this rulemaking action. 

 

Attached to this notice is the specific regulatory language of PERB’s proposed emergency 

action and Finding of Emergency. 

 

You may also review the proposed regulatory language and Finding of Emergency on PERB’s 

website at the following address:  http://www.perb.ca.gov. 

 

If you have any questions regarding this proposed emergency action, please contact Les 

Chisholm at (916) 327-8383.  

 

 



 

 

PROPOSED TEXT -- REGULATION CHANGES RELATED TO 

IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646 

(New language shown in italics.) 

 

32380. Limitation of Appeals. 

 

The following administrative decisions shall not be appealable: 

 

(a)  A decision by a Board agent regarding the mechanics of an election provided the decision 

does not affect standing of a party to appear on a ballot; 

 

(b)  Except as provided in Section 32200, any interlocutory order or ruling on a motion.  

 

(c)  A decision by a Board agent pursuant to Section 32793 regarding the existence of an 

impasse. 

 

(d)  A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 

request for factfinding under the MMBA. 

 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 

Government Code, and Section 99561(f), Public Utilities Code.  Reference: Sections 3505.4, 

3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and 

Section 99561(j), (m), Public Utilities Code. 

 

32603. Employer Unfair Practices under MMBA. 

 

It shall be an unfair practice for a public agency to do any of the following: 

 

(a)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(b)  Deny to employee organizations rights guaranteed to them by Government Code section 

3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 

to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith with an exclusive representative as required 

by Government Code section 3505 or any local rule adopted pursuant to Government Code 

section 3507. 

 

(d)  Dominate or interfere with the formation or administration of any employee organization, 

or contribute financial or other support to it, or in any way encourage employees to join any 

organization in preference to another in violation of rights guaranteed by Government Code 

section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507. 
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(e)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(f)  Adopt or enforce a local rule that is not in conformance with MMBA. 

 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 

3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 

v. City of Vallejo (1974) 12 Cal.3d 608. 

 

32604. Employee Organization Unfair Practices under MMBA. 

 

It shall be an unfair practice for an employee organization to do any of the following: 

 

(a)  Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 

or by any local rule adopted pursuant to Government Code section 3507. 

 

(b)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith as required by Government Code section 

3505 or by any local rule adopted pursuant to Government Code section 3507. 

 

(d)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 

Government Code, and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 

608. 

 

32802. Request for Factfinding Under the MMBA. 

 

(a)  An exclusive representative may request that the parties’ differences be submitted to a 

factfinding panel.  The request shall be accompanied by a statement that the parties have been 

unable to effect a settlement.  Such a request may be filed: 
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 

of a mediator pursuant either to the parties’ agreement to mediate or a mediation process 

required by a public agency’s local rules; or  

 

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that 

either party provided the other with written notice of a declaration of impasse. 

 

(b)  A request for factfinding must be filed with the appropriate regional office; service and 

proof of service pursuant to Section 32140 are required. 

 

(c)  Within five working days from the date the request is filed, the Board shall notify the 

parties whether the request satisfies the requirements of this Section.  If the request does not 

satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by 

the Board.  If the request is determined to be sufficient, the Board shall request that each party 

provide notification of the name and contact information of its panel member within five 

working days. 

 

(d)  “Working days,” for purposes of this Section and Section 32804, shall be those days when 

the offices of the Public Employment Relations Board are officially open for business. 

 

(e)  The determination as to whether a request is sufficient shall not be appealable to the 

Board itself. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 

 

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA. 

 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 

working days following this determination, submit to the parties the names of seven persons, 

drawn from the list of neutral factfinders established pursuant to Government Code section 

3541.3(d).  The Board will thereafter designate one of the seven persons to serve as the 

chairperson unless notified by the parties within five working days that they have mutually 

agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.  In no 

case will the Board be responsible for the costs of the chairperson. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 



 

 

STATEMENT OF CONFIRMATION OF 

MAILING OF FIVE-DAY EMERGENCY NOTICE 

(Cal. Code Regs., tit. 1, § 50(a)(5)(A)) 

 

 

The Public Employment Relations Board sent notice of the proposed emergency action to 

every person who has filed a request for notice of regulatory action at least five working days 

before submitting the emergency regulation to the Office of Administrative Law in accordance 

with the requirements of Government Code section 11346.1(a)(2). 



 

 

PROPOSED TEXT -- REGULATION CHANGES RELATED TO 

IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646 

(New language shown in italics.) 

 

32380. Limitation of Appeals. 

 

The following administrative decisions shall not be appealable: 

 

(a)  A decision by a Board agent regarding the mechanics of an election provided the decision 

does not affect standing of a party to appear on a ballot; 

 

(b)  Except as provided in Section 32200, any interlocutory order or ruling on a motion.  

 

(c)  A decision by a Board agent pursuant to Section 32793 regarding the existence of an 

impasse. 

 

(d)  A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a 

request for factfinding under the MMBA. 

 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b), 

Government Code, and Section 99561(f), Public Utilities Code.  Reference: Sections 3505.4, 

3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and 

Section 99561(j), (m), Public Utilities Code. 

 

32603. Employer Unfair Practices under MMBA. 

 

It shall be an unfair practice for a public agency to do any of the following: 

 

(a)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(b)  Deny to employee organizations rights guaranteed to them by Government Code section 

3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant 

to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith with an exclusive representative as required 

by Government Code section 3505 or any local rule adopted pursuant to Government Code 

section 3507. 

 

(d)  Dominate or interfere with the formation or administration of any employee organization, 

or contribute financial or other support to it, or in any way encourage employees to join any 

organization in preference to another in violation of rights guaranteed by Government Code 

section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507. 
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(e)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(f)  Adopt or enforce a local rule that is not in conformance with MMBA. 

 

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 

3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 

v. City of Vallejo (1974) 12 Cal.3d 608. 

 

32604. Employee Organization Unfair Practices under MMBA. 

 

It shall be an unfair practice for an employee organization to do any of the following: 

 

(a)  Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA 

or by any local rule adopted pursuant to Government Code section 3507. 

 

(b)  Interfere with, intimidate, restrain, coerce or discriminate against public employees 

because of their exercise of rights guaranteed by Government Code section 3502 or by any 

local rule adopted pursuant to Government Code section 3507. 

 

(c)  Refuse or fail to meet and confer in good faith as required by Government Code section 

3505 or by any local rule adopted pursuant to Government Code section 3507. 

 

(d)  Fail to exercise good faith while participating in any impasse procedure mutually agreed to 

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local 

rule adopted pursuant to Government Code section 3507. 

 

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code 

section 3507. 

 

Authority cited:  Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections 

3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, 

Government Code, and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 

608. 

 

32802. Request for Factfinding Under the MMBA. 

 

(a)  An exclusive representative may request that the parties’ differences be submitted to a 

factfinding panel.  The request shall be accompanied by a statement that the parties have been 

unable to effect a settlement.  Such a request may be filed: 
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection 

of a mediator pursuant either to the parties’ agreement to mediate or a mediation process 

required by a public agency’s local rules; or  

 

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that 

either party provided the other with written notice of a declaration of impasse. 

 

(b)  A request for factfinding must be filed with the appropriate regional office; service and 

proof of service pursuant to Section 32140 are required. 

 

(c)  Within five working days from the date the request is filed, the Board shall notify the 

parties whether the request satisfies the requirements of this Section.  If the request does not 

satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by 

the Board.  If the request is determined to be sufficient, the Board shall request that each party 

provide notification of the name and contact information of its panel member within five 

working days. 

 

(d)  “Working days,” for purposes of this Section and Section 32804, shall be those days when 

the offices of the Public Employment Relations Board are officially open for business. 

 

(e)  The determination as to whether a request is sufficient shall not be appealable to the 

Board itself. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 

 

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA. 

 

If a request is determined to be sufficient under Section 32802, the Board shall, within five 

working days following this determination, submit to the parties the names of seven persons, 

drawn from the list of neutral factfinders established pursuant to Government Code section 

3541.3(d).  The Board will thereafter designate one of the seven persons to serve as the 

chairperson unless notified by the parties within five working days that they have mutually 

agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.  In no 

case will the Board be responsible for the costs of the chairperson. 

 

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: 

Sections 3505.4, 3505.5, and 3505.7, Government Code. 



 

 

ECONOMIC IMPACT ASSESSMENT 
(Government Code section 11346.3(b)) 

 

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective 

January 1, 2012, the Meyers-Milias-Brown Act (MMBA), the collective bargaining statute 

applicable to local governments (cities, counties, and special districts) in California, provides for 

a mandatory impasse procedure—factfinding before a tripartite panel—upon the request of an 

exclusive representative where the parties have not reached a settlement of their dispute.  The 

Public Employment Relations Board (PERB) is responsible for the appointment of the neutral 

chairperson of the factfinding panel unless the parties mutually agree upon the selection of the 

chairperson.  This new legislation and the duties imposed on PERB under it require amendments 

to existing regulations as well as the adoption of new regulations in order to fully implement the 

legislation and PERB’s role. 

 

The proposed regulations clarify and interpret California Government Code sections 3505.4, 

3505.5 and 3505.7, and provide guidelines for the filing and processing of requests for 

factfinding under the MMBA. 

 

In accordance with Government Code Section 11346.3(b), the Public Employment Relations 

Board has made the following assessments regarding the proposed regulations: 

 

Creation or Elimination of Jobs Within the State of California 
 

The proposed regulations are designed to provide guidelines for the filing and processing of 

requests for factfinding under the MMBA.  In clarifying and interpreting California Government 

Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no jobs in 

California will be created or eliminated. 

 

Creation of New or Elimination of Existing Businesses Within the State of California 
 

The proposed regulations are designed to provide guidelines for the filing and processing of 

requests for factfinding under the MMBA.  In clarifying and interpreting California Government 

Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no new 

businesses in California will be created or existing businesses eliminated. 

 

Expansion of Businesses or Elimination of Existing Businesses Within the State of 

California 
 

The proposed regulations are designed to provide guidelines for the filing and processing of 

requests for factfinding under the MMBA.  In clarifying and interpreting California Government 

Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no existing 

businesses in California will be expanded or eliminated. 

 

  



 

 

Benefits of the Regulations 
 

The proposed regulations are designed to provide guidelines for the filing and processing of 

requests for factfinding under the MMBA.  Through the guidelines, the Public Employment 

Relations Board will ensure improvement of the public sector labor environment by providing 

additional dispute resolution procedures and promoting full communication between public 

employers and their employees in resolving disputes over wages, hours and other terms and 

conditions of employment.  The proposed regulations will further the policy of bilateral 

resolution of public sector labor disputes and help PERB constituents avoid unnecessary and 

costly unfair practice charges and related litigation.  The proposed regulatory action will not 

adversely affect the health and welfare of California residents, worker safety, or the State’s 

environment.  The proposed regulatory action will not benefit the health of California residents, 

worker safety, or the State’s environment.  The proposed regulatory action will, as described, 

benefit the general welfare of California residents by ensuring that public labor disputes are 

resolved in less costly ways. 
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INITIAL STATEMENT OF REASONS 

 

Prior to January 1, 2012, the Meyers-Milias-Brown Act (MMBA) (Gov. Code, § 3500 et seq.) 

did not provide for mandatory impasse procedures, although allowing for voluntary mediation 

in section 3505.2 and authorizing local agencies to adopt additional dispute resolution 

procedures in section 3507.  Assembly Bill 646 (Chapter 680, Statutes of 2011), while not 

changing the voluntary mediation provisions of section 3505.2, repealed the prior section 

3505.4 and enacted new sections 3505.4, 3505.5, and 3505.7.  Pursuant to Assembly Bill 646, 

the MMBA provides for a factfinding process that must be exhausted prior to a public agency’s 

unilateral implementation of its last, best and final offer.  (Gov. Code, § 3505.7.) 

 

Under section 3505.4, in the absence of an agreement between a public agency and an 

exclusive representative, the employee organization may submit a request for factfinding to the 

Public Employment Relations Board (PERB or Board).  This section further describes PERB’s 

responsibilities with respect to the selection or appointment of the neutral chairperson of the 

factfinding panel, and the timelines that are applicable to the process. 

 

The proposed regulation changes that have been identified as necessary for the implementation 

of PERB’s responsibilities pursuant to Assembly Bill 646 are described below.  

 

Section 32380 of the Board’s regulations identifies administrative decisions that are not 

appealable.  The proposed changes would, consistent with proposed section 32802, add a new 

paragraph identifying as non-appealable all determinations made with respect to the 

sufficiency of a factfinding request filed under section 32802.  Consistent with existing 

Sections 32380 and 32793, which do not allow for appeals to the Board itself concerning 

impasse determinations under other statutes administered by PERB, such determinations would 

not be appealable to the Board itself under the MMBA.  Section 32380 would also be revised 

to add MMBA section 3505.4 to the reference citations, and to make various non-substantive 

changes to other reference citations. 

 

Section 32603 describes unfair practices by a public agency under the MMBA.  The current 

language includes a provision making it an unfair practice to fail to participate in good faith in 

any impasse procedures mutually agreed upon or required under the local rules of the public 

agency.  The proposed changes would amend the language to also make it an unfair practice to 

fail to participate in impasse procedures required by the MMBA.  Section 32603 would also be 

revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to 

make various non-substantive changes to other reference citations. 

 

Section 32604 defines employee organization unfair practices under the MMBA.  The current 

language includes a provision making it an unfair practice to fail to participate in good faith in 

any impasse procedures mutually agreed upon or required under the local rules of the public 

agency.  The proposed changes would amend the language to also make it an unfair practice to 

fail to participate in impasse procedures required by the MMBA.  Section 32604 would also be 

revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to 

make various non-substantive changes to other reference citations. 
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Proposed Section 32802 defines the process and timelines for filing a request for factfinding 

under the MMBA.  The process and timelines are consistent with the express requirements and 

clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which 

the Legislature identified the need to provide for a mandatory and uniform impasse procedure 

in order to make negotiations more effective.  During the workshop process that preceded the 

adoption of emergency regulations, some parties advocated limiting the application of this 

regulation and MMBA factfinding to situations where the parties had first engaged in 

mediation.  Based on the language of the MMBA, as amended by Assembly Bill 646, as well 

as evidence of legislative intent and the comments submitted by most other interested parties, 

this alternative approach has been rejected for purposes of the proposed regulations.  Instead, it 

appears that harmonizing of the statutory changes made by Assembly Bill 646 requires the 

conclusion that factfinding is mandatory, if requested by an exclusive representative, for all 

local government agencies except those specifically exempted by Government Code section 

3505.5(e). 

 

It is correct that Government Code section 3505.4(a), as re-added by Assembly Bill 646, 

references a request for factfinding where “the mediator is unable to effect settlement of the 

controversy within 30 days after his or her appointment.”  However, Assembly Bill 646 also 

repealed the prior language of section 3505.4, which set forth under what conditions an 

employer could implement its last, best and final offer.  In new section 3505.7, the MMBA 

provides that such an implementation may only occur, “After any applicable mediation and 

factfinding procedures have been exhausted, but no earlier than 10 days after the factfinders’ 

written findings of fact and recommended terms of settlement have been submitted to the 

parties pursuant to Section 3505.5.”  (Emphasis added.)  In order to harmonize the language of 

Section 3505.7 with that of 3505.4, and in order to provide clarity, PERB adopted proposed 

emergency regulations that provide for factfinding both where mediation has occurred, and 

where it has not. 

 

This conclusion is also highly consistent with the available evidence of legislative intent.  For 

example, the author of Assembly Bill 646 was quoted in the June 22, 2011 Bill Analysis, in 

relevant part, as follows: 

 

Currently, there is no requirement that public agency employers 

and employee organizations engage in impasse procedures where 

efforts to negotiate a collective bargaining agreement have failed.  

Without impasse procedures, negotiations may not be fully 

effective, and bargaining may break down before all avenues for 

agreement are explored.  Many municipalities and public 

agencies promulgate local rules which include impasse rules and 

procedures.  However, this requirement is not uniform, and the 

lack of uniformity may serve to create confusion and uncertainty. 

 

The creation of mandatory impasse procedures is likely to 

increase the effectiveness of the collective bargaining process, by 

enabling the parties to employ mediation and fact-finding in order 
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to assist them in resolving differences that remain after 

negotiations have been unsuccessful. 

 

Under proposed Section 32802, where parties have not reached an agreement, an exclusive 

representative may file its request with PERB, and must serve its request on the employer.  If 

the parties have not agreed to mediate the bargaining dispute, and are not subject to a required 

mediation process adopted pursuant to MMBA section 3507, the request must be filed within 

30 days of the date that either party has provided the other with written notice of a declaration 

of impasse.  Where a mediator has been appointed or selected to help the parties to effectuate a 

settlement, the request may not be filed until at least 30 days after the date the mediator was 

appointed, but also not more than 45 days following that date.  In either circumstance, the 

intent of the timelines in the proposed section is to allow the parties sufficient time to resolve 

their dispute on their own, without utilization of the statutory impasse procedure, but also to 

provide certainty for all parties as to the time within which a request for factfinding may be 

filed.  This proposed section also describes the Board’s process concerning such requests and 

specifies the timeframe within which the Board must act.  Finally, the section provides that 

determinations regarding whether a request filed under this section is sufficient shall not be 

appealable to the Board itself, consistent with how impasse determinations under other statutes 

are treated. 

 

Proposed Section 32804 defines the timeline and process for the appointment of a neutral 

chairperson of a factfinding panel, in cases where the Board finds a factfinding request to be 

valid.  Consistent with the statute, PERB would not appoint a chairperson if the parties are able 

mutually to agree upon a chairperson.  In order to assist the parties, PERB would provide for 

each sufficient request a list of seven names of neutrals from which the parties could select the 

chairperson, either by the alternate striking of names or other method upon which the parties 

agree.  The parties would also be able to select any other person as the chairperson by mutual 

agreement.  If the parties are unable to agree on a chairperson, PERB would appoint one of the 

persons on the list of seven as the chairperson.  The number seven was specified in order to 

provide an odd number for purposes of the alternate striking of names, and based on PERB’s 

normal practice in similar situations under other statutes, as well as the customary practice of 

many agencies that provide lists of neutrals to parties upon request.  Consistent with the 

express provisions of the statute, the regulation also specifies that PERB shall not bear the 

costs for the chairperson under any circumstance.  

 

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S 

REASONS FOR REJECTING THOSE ALTERNATIVES 

 

As discussed above, during the workshop process that preceded the adoption of the related 

emergency regulations, some parties advocated limiting MMBA factfinding to situations where 

the parties had first engaged in mediation.  This alternative interpretation of Assembly Bill 646 

was considered by PERB.  However, based on the language of the MMBA, as amended by 

Assembly Bill 646, as well as the above-referenced evidence of legislative intent and the 

comments submitted by most other interested parties, this alternative interpretation was 

rejected for purposes of both the emergency and proposed regulations.  PERB concluded, when 

adopting the emergency regulations, that harmonizing the statutory changes made by Assembly 
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Bill 646 required PERB to conclude that factfinding is mandatory, if requested by an exclusive 

representative, for all local government agencies except those specifically exempted by 

Government Code section 3505.5(e). 

 

PERB fully intends to solicit further public comments and conduct a public hearing on these 

issues and interpretations in order to evaluate the possibility and strength of other alternatives 

through the regular rule making process. 

 

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS 

 

These regulations and changes will improve the public sector labor environment and the 

collective bargaining process by providing additional dispute resolution procedures and 

promoting full communication between public employers, their employees and representatives 

in resolving disputes over wages, hours and other terms and conditions of employment.  These 

regulations further the policy of bilateral resolution of public sector labor disputes.  During a 

time in which many public employers, employees, and employees’ representatives must 

address severe financial shortfalls, these regulations benefit all parties by providing procedural 

certainty to reduce further financial hardships and promote bilateral resolution of conflicts 

without disrupting essential public services.  As an additional benefit, these changes will help 

PERB’s constituents to avoid unnecessary and costly unfair practices and related litigation.  

Additionally, when public sector labor disputes are resolved in less costly ways, the 

community at-large benefits from those cost-savings.   

 

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT 

WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS 

 

PERB has not identified any alternatives that would lessen any adverse impact on small 

business and has not identified any adverse impacts on small businesses as a result of these 

proposed regulations. 

 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR 

DOCUMENTS RELIED UPON 

 

PERB relied upon the Economic Impact Assessment prepared regarding the proposed 

regulations.  PERB did not rely upon any other technical, theoretical, or empirical studies, 

report or documents in proposing the adoption of these regulations. 

 

MANDATED USE OF SPECIFIC TECHNOLOGIES OR EQUIPMENT 

 

PERB’s proposed regulations do not mandate the use of any specific technologies or 

equipment.   

 



 

 

 TITLE 8.  PUBLIC EMPLOYMENT RELATIONS BOARD 

 

 NOTICE OF PROPOSED RULEMAKING 

 

The Public Employment Relations Board (Board) proposes to adopt and amend the regulations 

described below after considering all comments, objections or recommendations regarding the 

proposed action. 

 

REGULATORY ACTION 

 

The Board proposes to amend sections 32380, 32603, and 32604, and to add sections 32802 

and 32804.  Section 32380 identifies types of administrative decisions by Board agents that are 

not appealable to the Board itself.  Section 32603 describes unfair practices by a public agency 

under the Meyers-Milias-Brown Act (MMBA).  Section 32604 describes unfair practices by an 

employee organization under the MMBA.  Proposed section 32802 provides for the filing of 

requests for factfinding with PERB under the MMBA, describes when a request may be filed 

and the requirements for filing, and provides that determinations as to sufficiency of a request 

are not appealable.  Proposed section 32804 describes the timelines and procedures for the 

selection of a neutral chairperson of a factfinding panel pursuant to a sufficient request filed 

under proposed section 32802. 

 

PUBLIC HEARING 

 

The Board will hold a public hearing at 10:00 a.m., on June 14, 2012, in Room 103 of its 

headquarters building, located at 1031 18th Street, Sacramento, California.  Room 103 is 

wheelchair accessible.  At the hearing, any person may orally present statements or arguments 

relevant to the proposed action described in the Informative Digest.  It is requested, but not 

required, that persons making oral comments at the hearing submit a written copy of their 

testimony at the hearing.  Any person wishing to testify at the hearing is requested to notify the 

Office of the General Counsel as early as possible by calling (916) 322-3198 to permit the 

orderly scheduling of witnesses and to permit arrangements for an interpreter to be made if 

necessary. 

 

WRITTEN COMMENT PERIOD 

 

Any interested person, or his or her authorized representative, may submit written comments 

relevant to the proposed regulatory action to the Board.  The written comment period closes at  
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5:00 p.m. on June 12, 2012.  Written comments will also be accepted at the public hearing.  

Submit written comments to: 

 

Les Chisholm, Division Chief 

Office of the General Counsel 

Public Employment Relations Board 

1031 18th Street 

Sacramento, CA  95811 

FAX: (916) 327-6377 

E-mail: lchisholm@perb.ca.gov 

 

AUTHORITY AND REFERENCE 

 

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and 

repeal rules and regulations to carry out the provisions and effectuate the purposes and policies 

of the Educational Employment Relations Act (EERA).  Pursuant to Government Code 

sections 3509(a) and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and 

regulations to carry out the provisions and effectuate the purposes and policies of the Meyers-

Milias-Brown Act (MMBA).  Government Code section 3513(h) authorizes the Board to 

adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Ralph C. Dills Act (Dills Act).  Government Code section 3563 

authorizes the Board to adopt, amend and repeal rules and regulations to carry out the 

provisions and effectuate the purposes and policies of the Higher Education Employer-

Employee Relations Act (HEERA).  Pursuant to Public Utilities Code section 99561(f), the 

Board is authorized to adopt, amend and repeal rules and regulations to carry out the 

provisions and effectuate the purposes and policies of the Los Angeles County Metropolitan 

Transportation Authority Transit Employer-Employee Relations Act (TEERA).  Pursuant to 

Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized to adopt, amend 

and repeal rules and regulations to carry out the provisions and effectuate the purposes and 

policies of the Trial Court Governance and Employment Protection Act (Trial Court Act).  

Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to 

adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the 

purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act 

(Court Interpreter Act). 

 

General reference for section 32380 of the Board’s regulations: Government Code sections 

3505.4, 3509, 3513(h), 3541.3(k) and (n), 3563(j) and (m), 71639.1 and 71825; and Public 

Utilities Code section 99561(j) and (m).  General reference for section 32603 of the Board’s 

regulations: Government Code sections 3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 

3505.7, 3506, 3506.5, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1, 3508.5 and 3509; and 

Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608.  General reference for 

section 32604 of the Board’s regulations: Government Code sections 3502, 3502.1, 3502.5, 

3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code; and 

Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608.  General reference for 

proposed section 32802 of the Board’s regulations: Government Code sections 3505.4, 3505.5, 
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and 3505.7.  General reference for proposed section 32804 of the Board’s regulations: 

Government Code sections 3505.4, 3505.5, and 3505.7.   

 

POLICY STATEMENT OVERVIEW 

 

PERB is a quasi-judicial agency which oversees public sector collective bargaining in 

California.  PERB presently administers seven collective bargaining statutes, ensures their 

consistent implementation and application, and adjudicates disputes between the parties subject 

to them.  The statutes administered by PERB are: the Meyers-Milias-Brown Act (MMBA) of 

1968, which established collective bargaining for California’s city, county, and local special 

district employers and employees; the Educational Employment Relations Act (EERA) of 1976 

establishing collective bargaining in California’s public schools (K-12) and community 

colleges; the State Employer-Employee Relations Act of 1978, known as the Ralph C. Dills 

Act (Dills Act), establishing collective bargaining for state government employees; the Higher 

Education Employer-Employee Relations Act (HEERA) of 1979 extending the same coverage 

to the California State University System, the University of California System and Hastings 

College of Law; the Los Angeles County Metropolitan Transportation Authority Transit 

Employer-Employee Relations Act (TEERA) of 2003, which covers supervisory employees of 

the Los Angeles County Metropolitan Transportation Authority; and the Trial Court 

Employment Protection and Governance Act (Trial Court Act) of 2000 and the Trial Court 

Interpreter Employment and Labor Relations Act (Court Interpreter Act) of 2002, which 

together provide for collective bargaining rights for most trial court employees.  

 

Prior to January 1, 2012, the MMBA did not provide for any mandatory impasse procedures, 

although allowing for voluntary mediation in section 3505.2 and authorizing local agencies to 

adopt additional dispute resolution procedures in section 3507.  Pursuant to Assembly Bill 646 

(Chapter 680, Statutes of 2011), the MMBA was amended to provide for a factfinding process 

that must be exhausted prior to a public agency’s unilateral implementation of its last, best and 

final offer.  Assembly Bill 646, while not changing the voluntary mediation provisions of 

section 3505.2, repealed the prior section 3505.4 and enacted new sections 3505.4, 3505.5, and 

3505.7. 

 

Under section 3505.4, in the absence of an agreement between a public agency and an 

exclusive representative, the employee organization may submit a request for factfinding to 

PERB.  This section further describes PERB’s responsibilities with respect to the selection or 

appointment of the neutral chairperson of the factfinding panel, and the timelines that are 

applicable to the process. 

 

INFORMATIVE DIGEST 

 

Section 32380 identifies administrative decisions that are not appealable.  The proposed 

changes would, consistent with proposed section 32802, add a new paragraph identifying as 

non-appealable all determinations made with respect to the sufficiency of a factfinding request 

filed under section 32802.  Section 32380 would also be revised to add MMBA section 3505.4 

to the reference citations, and to make various non-substantive changes to other reference 

citations. 
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Section 32603 describes unfair practices by a public agency under MMBA.  The current 

language includes a provision making it an unfair practice to fail to participate in good faith in 

any impasse procedures mutually agreed upon or required under the local rules of the public 

agency.  The proposed changes would amend the language to also make it an unfair practice to 

fail to participate in impasse procedures required by the MMBA.  Section 32603 would also be 

revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to 

make various non-substantive changes to other reference citations. 

 

Section 32604 describes unfair practices by an employee organization under MMBA.  The 

current language includes a provision making it an unfair practice to fail to participate in good 

faith in any impasse procedures mutually agreed upon or required under the local rules of the 

public agency.  The proposed changes would amend the language to also make it an unfair 

practice to fail to participate in impasse procedures required by the MMBA.  Section 32604 

would also be revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference 

citations, and to make various non-substantive changes to other reference citations. 

 

Proposed section 32802 would describe when and in which office a request for factfinding may 

be filed with the Board.  The new section would further describe the timeline for PERB’s 

determination as to the sufficiency of the request, and would specify that such determinations 

are not appealable to the Board itself. 

 

Proposed section 32804 would describe the process, in cases where the Board finds a 

factfinding request to be valid, for the selection or appointment of the neutral chairperson of a 

factfinding panel.  The new section would further specify, consistent with the provisions of 

MMBA section 3505.5, that PERB will not be responsible in any case for the costs of the panel 

chairperson. 

 

CONSISTENT AND COMPATIBLE WITH EXISTING STATE REGULATIONS 

 

During the process of developing these regulations and amendments, PERB has conducted a 

search of any similar regulations on this topic and has concluded that these regulations are 

neither inconsistent nor incompatible with existing state regulations.    

 

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS 

 

These regulations and changes will improve the public sector labor environment and the 

collective bargaining process by providing additional dispute resolution procedures and 

promoting full communication between public employers, their employees and representatives 

in resolving disputes over wages, hours and other terms and conditions of employment.  These 

regulations further the policy of bilateral resolution of public sector labor disputes.  During a 

time in which many public employers, employees, and employees’ representatives must 

address severe financial shortfalls, these regulations benefit all parties by providing procedural 

certainty to reduce further financial hardships and promote bilateral resolution of conflicts 

without disrupting essential public services.  As an additional benefit, these changes will help 

PERB’s constituents to avoid unnecessary and costly unfair practices and related litigation.  

Additionally, when public sector labor disputes are resolved in less costly ways, the 
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community at-large benefits from those cost-savings.  Finally, the proposed amendments 

clarify the definition of “unfair practices” under the MMBA. 

 

DISCLOSURES REGARDING THE PROPOSED ACTION 

 

 Mandate on local agencies and school districts:  Initial determination of the agency is 

that the proposed action would not impose any new mandate. 

 

 Cost to any local agency or school district which must be reimbursed in accordance 

with Government Code section 17500 et seq:  Initial determination of the agency is that 

the proposed action would not impose any new costs, and therefore requires no 

reimbursement. 

  

 Other non-discretionary cost or savings imposed upon local agencies:  None 

  

 Costs or savings to state agencies:  None 

  

 Cost or savings in federal funding to the state:  None 

  

 Cost impact on representative private persons or businesses:  The agency is not aware 

of any cost impacts that a representative private person or business would necessarily 

incur in reasonable compliance with the proposed action. 

 Significant statewide adverse economic impact directly affecting business including the 

ability of California businesses to compete with businesses in other states:  Initial 

determination of the agency is that the proposed action will have no impact. 

  

 Significant effect on housing costs:  The agency’s initial determination is that there is 

no effect on housing costs. 

  

 The proposed regulations will not affect small business because they only affect public 

employers and public employees. 

 

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT 

 

The adoption of the proposed amendments will neither create nor eliminate jobs in the State of 

California nor result in the elimination of existing businesses or create or expand businesses in 

the State of California.  The adoption of the proposed amendment will benefit public 

employers, employees, employees’ representatives and the community at-large by further 

facilitating the resolution of public sector labor disputes by providing additional dispute 

resolution procedures and promoting full and bilateral communication between PERB’s 

constituents.  In so doing, California residents’ welfare will receive the benefit of stable 

collective bargaining and dispute resolution, which translates to continuous delivery of the 

essential services that these employers and employees provide to California communities. 
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CONSIDERATION OF ALTERNATIVES 

 

A rulemaking agency must determine that no reasonable alternative considered by the agency 

or that has otherwise been identified and brought to the attention of the agency would be more 

effective in carrying out the purpose for which the action is proposed, would be as effective 

and less burdensome to affected private persons than the proposed action, or would be more 

cost-effective to affected private persons and equally effective in implementing the statutory 

policy or other provision of law. 

 

The Board invites interested persons to present statements or arguments with respect to 

alternatives to the proposed regulations at the above-mentioned hearing or during the written 

comment period. 

 

PRELIMINARY ACTIVITIES 

 

PERB staff began meeting with interested parties about the statutory changes made by 

Assembly Bill 646 in October 2011; circulated discussion drafts of possible regulations; held 

open meetings to take comments and suggestions on November 8, 2011 (Oakland) and 

November 10, 2011 (Glendale); and posted copies of the discussion drafts, written comments 

from parties, and the staff recommendations on the Board’s web site.  Additional public 

comments were received at the December 8, 2011 public Board meeting, at which time the 

Board authorized submission of an emergency rulemaking package to implement the 

provisions of Assembly Bill 646.  The Board has also relied upon the Economic Impact 

Assessment identified in this Notice in proposing regulatory action. 

 

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED 

REGULATIONS 

 

The Board will have the entire rulemaking file available for inspection and copying throughout 

the rulemaking process at its office, at the address below.  As of the date this notice is 

published in the California Regulatory Notice Register, the rulemaking file consists of this 

notice, the proposed text of the regulations and the Initial Statement of Reasons.  Copies of 

these documents and the Final Statement of Reasons, when available, may be obtained by 

contacting Jonathan Levy or Katherine Nyman at the address or phone number listed below, 

and are also available on the Board’s web site (see address below). 

 

ADOPTION OF PROPOSED REGULATIONS, AVAILABILITY OF CHANGED OR 

MODIFIED TEXT AND FINAL STATEMENT OF REASONS 

 

Following the hearing, the Board may adopt the proposed regulations substantially as 

described in this notice.  If modifications are made which are sufficiently related to the 

originally proposed text, the modified text -- with changes clearly indicated -- shall be made 

available to the public for at least 15 days prior to the date on which the Board adopts the 

regulations.  Requests for copies of any modified regulations and/or the final statement of 

reasons should be sent to the attention of Jonathan Levy or Katherine Nyman at the address 
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indicated below.  The Board will accept written comments on the modified regulations for 15 

days after the date on which they are made available. 

 

INTERNET ACCESS 

 

The Board will maintain copies of this Notice, the Initial Statement of Reasons and the text of 

the proposed regulations on its web site, found at www.perb.ca.gov, throughout the rulemaking 

process.  Written comments received during the written comment period will also be posted on 

the web site.  The Final Statement of Reasons or, if applicable, notice of a decision not to 

proceed will be posted on the web site following the Board’s action. 

 

CONTACT PERSONS 

 

Any questions or suggestions regarding the proposed action or the substance of the proposed 

regulations should be directed to: 

 

Jonathan Levy, Regional Attorney 

Public Employment Relations Board 

1031 18th Street 

Sacramento, CA  95811 

(916) 327-8387 

 

or 

 

Katherine Nyman, Regional Attorney 

Public Employment Relations Board 

1031 18th Street 

Sacramento, CA  95811 

(916) 327-8386 









 

 

On April 27, 2012, a Notice of Proposed Rulemaking was published in the California 

Regulatory Notice Register concerning proposed regulations that will be considered by the 

Public Employment Relations Board (PERB or Board) with respect to the implementation of 

factfinding procedures under the Meyers-Milias-Brown Act (MMBA).  A copy of the Notice of 

Proposed Rulemaking has also been provided by PERB to interested parties. 

 

Written comments on the proposed regulatory changes may be submitted on or before June 12, 

2012, as described in the Notice.  The Board will hold a public hearing on the proposed 

changes on June 14, 2012, and written comments may also be submitted at that time. 

 

Copies of the Notice, the Initial Statement of Reasons, the Economic Impact Assessment, and 

the Proposed Text are provided below.  Written comments will be posted on this website as 

they are received. 



 

 

RSVP List – Oakland meeting re AB 646 (November 8) 

1.  Gene Huguenin PERB 

2.  James Coffey PERB 

3.  Larry Edginton Public Employees Union Local 1 

4.  Maria Robinson East Bay MUD 

5.  Angela Nicholson Marin County 

6.  Jennifer Vuillermet Marin County 

7.  Dawn DelBiaggio City of Vacaville 

8.  Chas Howard City of Vacaville 

9.  Art Hartinger Meyers Nave 

10.  Kelly M. Tuffo Liebert Cassidy Whitmore 

11.  Holly Brock Cohn City of Livermore 

12.  Kevin Young City of Livermore 

13.  Linda Spady City of San Mateo 

14.  Casey Echarte City of San Mateo 

15.  Delores Turner City of Emeryville 

16.  Margot Rosenberg Leonard Carder 

17.  Kate Hallward Leonard Carder 

18.  Ari Krantz Leonard Carder 

19.  Steve Janice City of Fairfield 

20.  Henry Soria SEIU Local 521 

21.  Frank Garden SEIU Local 521 

22.  William E. Riker Arbitrator 

23.  Kathy Mount City of San Francisco 

24.  Suzanne Mason Napa County HR 

25.  Jorge Salinas Napa County HR 

26.  Karen Brady Napa County HR 

27.  Bruce Heid IEDA 

28.  Carol Koenig Wylie McBride 

29.  Lorenzo Zialcita Solano County 

30.  Ron Grassi Solano County 

31.  Lee Axelrad Solano County 

32.  Charmie Junn Solano County 

33.  Desi Murray CNA 

34.  *Gregory McClune + 3 others !! Foley, Lardner 

35.  *?  

36.  *?  

37.  *?  

38.  Rocky Lucia  Rains, Lucia, Stern 

39.  John Noble Ditto 

40.  Peter Hoffmann Ditto 

41.  Nancy Watson Western Conf. of Engineers 

42.  Peter Finn IBT Local 856 

43.  Neville Vania City of Pittsburg 

44.  Jenny Yelin Santa Clara County 

45.  Rich Digre City of Union City 

46.  Brian Ring Butte County 

47.  Brian Hopper Santa Clara Valley Water District 



 

 

RSVP List – Oakland meeting re AB 646 (November 8) 

48. . Donald Nielsen CNA 

49. . Reanette Fillmer Tehama County 

50. . Jeffrey Edwards Mastagni Law Firm 

51.  Kathleen Mastagni Storm Mastagni Law Firm 

52.  Deborah Glasser Kolly LR consultant 

53.  Jackie Langenberg City of Elk Grove 

54.  Ruth Baxley East Bay MUD 

55.  Michael Rich East Bay MUD 

56.  Maria Robinson East Bay MUD 

57.  Jill Gaskins East Bay MUD 

58.  Loretta van der Pool SMCS 

59.  Eraina Ortega CSAC 

60.  Faith Conley  CSAC 

61.  Natasha Karl  League of California Cities 

62.  Iris Herrera-Whitney California Special Districts 

Association 

63.  Stuart K. Tubis Mastagni Law Firm 

64.  Esteban Codas County of Marin 

65.  Linda Gregory AFSCME 

66.  Carol Stevens Burke, Williams & Sorensen 

67.  Bill Kay Burke, Williams & Sorensen 

68.  Janet Sommer Burke, Williams & Sorensen 

69.  Delores Turner CALPELRA 

70.  Kerianne Steele Weinberg, Roger & Rosenfeld 

71.  Corrie Erickson Kronick, et al. 

72.  Emily Prescott Renne, Sloan 

73.    

74.    

Plus several CALPELRA people? 

  



 

 

RSVP List – Glendale meeting re AB 646 (November 10) 

 

1.  Shelline Bennett Liebert Cassidy Whitmore 

2.  Peter Brown Liebert Cassidy Whitmore 

3.  Shannon Leslie County of Ventura Labor Relations 

4.  Catherine Rodriguez County of Ventura Labor Relations 

5.  Tabin Cosio County of Ventura Labor Relations 

6.  Jim Bembowski County of Ventura Labor Relations 

7.  Jerry Fecher SMCS 

8.  Kenneth A. Walker  City of Long Beach 

9.  Don Becker Arbitrator 

10.  Draza Mrvichin Management consultant 

11.  Mike Gaskins  City Employees Associates 

12.  Michael E. Koskie City Employees Associates 

13.  Jeff Natke City Employees Associates 

14.  Mary Neeper City Employees Associates 

15.  Brian Niehaus City Employees Associates 

16.  Derick Yasuda City of Tustin 

17.  Kristi Recchia City of Tustin 

18.  Scott Chadwick City of San Diego 

19.  Jennifer Carbuccia City of San Diego 

20.  Sandy Lindoerfer Arbitrator/factfinder 

21.  Cathy Thompson City of Cypress 

22.  Kevin Chun City of La Cañada Flintridge 

23.  Dori Duke San Luis Obispo County 

24.  Lisa Winter San Luis Obispo County 

25.  Scott Burkle COPS Legal 

26.  Kathy Saling Wife of Daniel R. Saling/Arbitrator 

27.  Robin Matt Arbitrator 

28.  Joan F. Dawson City of San Diego 

29.  ? City of San Diego 

30.  ? City of San Diego 

31.  ? City of San Diego 

32.  William Sheh Reich, Adell & Cvitan 

33.  James Adams Los Angeles County 

34.  Paul Croney Los Angeles County 

35.  Maurice Cooper Los Angeles County 

36.  Bob Bergeson City of Los Angeles 

37.    

 

 

 

 

 

 



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor 

PUBLIC EMPLOYMENT RELATIONS BOARD 
   

 

  
1031 18th Street 

Sacramento, CA  95811-4124 

Telephone: (916) 322-3198 

Fax: (916) 327-6377 

 

 

October 25, 2011 

 

Re: Assembly Bill 646 (MMBA factfinding (see attached)) 

 

Dear Interested Party: 

 

The Public Employment Relations Board (PERB) invites you to attend a meeting to discuss the 

implementation of Assembly Bill 646 (AB 646).  Meetings will be held as follows: 

 

Tuesday, November 8, 2011 

10:00 a.m. – 1:00 p.m. 

Elihu Harris State Office Building 

1515 Clay Street, 2nd Floor, Room 1 

Oakland, California 

 

and 

 

Thursday, November 10, 2011 

10:00 a.m. – 1:00 p.m. 

PERB Los Angeles Regional Office 

700 N. Central Avenue, Suite 230 

Glendale, California 

 

The meetings will be conducted by PERB General Counsel Suzanne Murphy and Division 

Chief Les Chisholm.  Representatives of the California State Mediation and Conciliation 

Service will also attend and participate.  The discussion will focus on the issues raised by the 

enactment of AB 646, and in particular the issues that might require regulatory action by PERB 

in advance of January 1, 2012, when the legislation takes effect.  Among the issues to be 

discussed are what information PERB should require when a party seeks to initiate factfinding 

pursuant to the Meyers-Milias-Brown Act, and how PERB will carry out its responsibilities 

vis-à-vis the appointment process.  

 

We look forward to your insights and thoughts on these issues and any others that you may 

believe are raised by AB 646.  Persons planning to attend either meeting are requested to reply 

by telephone (916.322.3198) or by e-mail (lchisholm@perb.ca.gov). 

 

Sincerely, 

 

 

Anita I. Martinez Sally M. Mc. Keag Alice Dowdin Calvillo A. Eugene Huguenin 

Chair   Member  Member   Member 



 

 

Assembly Bill 646 (Chapter 680, Statutes of 2011) 

 

Effective January 1, 2012, the following changes to the Meyers-Milias-Brown Act take effect, 

pursuant to Assembly Bill 646.  Newly enacted provisions are shown in bold type.  Strikeout 

(strikeout) of text is used to shown language deleted from the Act. 

 

3505.4.  

 

If after meeting and conferring in good faith, an impasse has been reached between the public 

agency and the recognized employee organization, and impasse procedures, where applicable, 

have been exhausted, a public agency that is not required to proceed to interest arbitration may 

implement its last, best, and final offer, but shall not implement a memorandum of 

understanding.  The unilateral implementation of a public agency’s last, best, and final offer 

shall not deprive a recognized employee organization of the right each year to meet and confer 

on matters within the scope of representation, whether or not those matters are included in the 

unilateral implementation, prior to the adoption by the public agency of its annual budget, or as 

otherwise required by law. 

 

(a)  If the mediator is unable to effect settlement of the controversy within 30 days after 

his or her appointment, the employee organization may request that the parties’ 

differences be submitted to a factfinding panel.  Within five days after receipt of the 

written request, each party shall select a person to serve as its member of the factfinding 

panel.  The Public Employment Relations Board shall, within five days after the selection 

of panel members by the parties, select a chairperson of the factfinding panel. 

 

(b)  Within five days after the board selects a chairperson of the factfinding panel, the 

parties may mutually agree upon a person to serve as chairperson in lieu of the person 

selected by the board. 

 

(c)  The panel shall, within 10 days after its appointment, meet with the parties or their 

representatives, either jointly or separately, and may make inquiries and investigations, 

hold hearings, and take any other steps it deems appropriate.  For the purpose of the 

hearings, investigations, and inquiries, the panel shall have the power to issue subpoenas 

requiring the attendance and testimony of witnesses and the production of evidence.  Any 

state agency, as defined in Section 11000, the California State University, or any political 

subdivision of the state, including any board of education, shall furnish the panel, upon 

its request, with all records, papers, and information in their possession relating to any 

matter under investigation by or in issue before the panel. 

 

(d)  In arriving at their findings and recommendations, the factfinders shall consider, 

weigh, and be guided by all the following criteria: 

 

(1)  State and federal laws that are applicable to the employer. 

 

(2)  Local rules, regulations, or ordinances. 

 



 

 

(3)  Stipulations of the parties. 

 

(4)  The interests and welfare of the public and the financial ability of the public agency. 

 

(5)  Comparison of the wages, hours, and conditions of employment of the employees 

involved in the factfinding proceeding with the wages, hours, and conditions of 

employment of other employees performing similar services in comparable public 

agencies. 

 

(6)  The consumer price index for goods and services, commonly known as the cost of 

living. 

 

(7)  The overall compensation presently received by the employees, including direct wage 

compensation, vacations, holidays, and other excused time, insurance and pensions, 

medical and hospitalization benefits, the continuity and stability of employment, and all 

other benefits received. 

 

(8)  Any other facts, not confined to those specified in paragraphs (1) to (7), inclusive, 

which are normally or traditionally taken into consideration in making the findings and 

recommendations. 

 

3505.5.  

 

(a)  If the dispute is not settled within 30 days after the appointment of the factfinding 

panel, or, upon agreement by both parties within a longer period, the panel shall make 

findings of fact and recommend terms of settlement, which shall be advisory only.  The 

factfinders shall submit, in writing, any findings of fact and recommended terms of 

settlement to the parties before they are made available to the public.  The public agency 

shall make these findings and recommendations publicly available within 10 days after 

their receipt. 

 

(b)  The costs for the services of the panel chairperson selected by the board, including 

per diem fees, if any, and actual and necessary travel and subsistence expenses, shall be 

equally divided between the parties. 

 

(c)  The costs for the services of the panel chairperson agreed upon by the parties shall be 

equally divided between the parties, and shall include per diem fees, if any, and actual 

and necessary travel and subsistence expenses.  The per diem fees shall not exceed the per 

diem fees stated on the chairperson’s résumé on file with the board.  The chairperson’s 

bill showing the amount payable by the parties shall accompany his or her final report to 

the parties and the board.  The chairperson may submit interim bills to the parties in the 

course of the proceedings, and copies of the interim bills shall also be sent to the board.  

The parties shall make payment directly to the chairperson. 

 



 

 

(d)  Any other mutually incurred costs shall be borne equally by the public agency and 

the employee organization.  Any separately incurred costs for the panel member selected 

by each party shall be borne by that party. 

 

(e)  A charter city, charter county, or charter city and county with a charter that has a 

procedure that applies if an impasse has been reached between the public agency and a 

bargaining unit, and the procedure includes, at a minimum, a process for binding 

arbitration, is exempt from the requirements of this section and Section 3505.4 with 

regard to its negotiations with a bargaining unit to which the impasse procedure applies. 

 

3505.7.  

 

After any applicable mediation and factfinding procedures have been exhausted, but no 

earlier than 10 days after the factfinders’ written findings of fact and recommended 

terms of settlement have been submitted to the parties pursuant to Section 3505.5, a 

public agency that is not required to proceed to interest arbitration may, after holding a 

public hearing regarding the impasse, implement its last, best, and final offer, but shall 

not implement a memorandum of understanding.  The unilateral implementation of a 

public agency’s last, best, and final offer shall not deprive a recognized employee 

organization of the right each year to meet and confer on matters within the scope of 

representation, whether or not those matters are included in the unilateral 

implementation, prior to the adoption by the public agency of its annual budget, or as 

otherwise required by law. 
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 8/16/16

Claim Number: 15TC01

Matter: Local Agency Employee Organizations: Impasse Procedures

Claimant: City of Glendora

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:
Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence,
and a copy of the current mailing list is available upon request at any time. Except as provided otherwise
by commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and
interested parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs.,
tit. 2, § 1181.3.)

Socorro Aquino, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3227522
SAquino@sco.ca.gov

Cristina Bardasu, Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 3233562
cristina.bardasu@csm.ca.gov

Harmeet Barkschat, Mandate Resource Services,LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 7271350
harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240254
lbaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 9682742
cityclerk@cityofsthelena.org

Danielle Brandon, Budget Analyst, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 4453274
danielle.brandon@dof.ca.gov

Keith Bray, General Counsel, CSBA Director, ELA, California School Boards Association
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3251 Beacon Boulevard, West Sacramento, CA 95691
Phone: (916) 6693270
kbray@csba.org

Mike Brown, School Innovations & Advocacy
5200 Golden Foothill Parkway, El Dorado Hills, CA 95762
Phone: (916) 6695116
mikeb@siaus.com

Allan Burdick, 
7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 2033608
allanburdick@gmail.com

J. Bradley Burgess, MGT of America
895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)5952646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3230706
gcarlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588222
Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.
Claimant Representative
7052 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 9397901
achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814
Phone: (916) 3198326
Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 7583952
coleman@muni1.com

J. Felix De La Torre, General Counsel, Public Employment Relations Board (D12)
1031 18th Street, Sacramento, CA 95811
Phone: (916) 3223198
fdelatorre@perb.ca.gov

Marieta Delfin, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3224320
mdelfin@sco.ca.gov

Executive Director, California Peace Officers' Association
555 Capitol Mall, Suite 1495, Sacramento, CA 95814
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Phone: (916) 2630541
cpoa@cpoa.org

Donna Ferebee, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 4453274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance 
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 4453274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 I Street Bridge, Suite 200, Sacramento, CA 95814
Phone: (916) 4427887
dillong@csda.net

Mary Halterman, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 4453274
Mary.Halterman@dof.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648
Phone: (714) 5365907
Sunny.han@surfcityhb.org

Dorothy Holzem, Legislative Representative, California State Association of Counties
1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 3277500
dholzem@counties.org

Amy Howard, Legislative Director, California Professional Firefighters
1780 Creekside Oaks Drive, Suite 200, Sacramento, CA 95833
Phone: (916) 9219111
ahoward@cpf.org

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 4451546
justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 6514103
Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles 
AuditorController's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 9748564
ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3229891
jkanemasu@sco.ca.gov

Anne Kato, State Controller's Office
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Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3245919
akato@sco.ca.gov

Anita Kerezsi, AK & Company
3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 9721666
akcompany@um.att.com

Jay Lal, State Controller's Office (B08)
Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240256
JLal@sco.ca.gov

Hortensia Mato, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 6443000
hmato@newportbeachca.gov

Molly McGee Hewitt, Executive Director, California Association of School Business Official
1001 K Street, 5th Floor, Sacramento, CA 95814
Phone: (916) 4473783
molly@casbo.org

Steven McGinty, Department of Industrial Relations
Division of Administration, 320 W. Fourth St., Suite 600, Los Angeles, CA 90013
Phone: (213) 5767725
smcginty@dir.ca.gov

Michelle Mendoza, MAXIMUS
17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 4400845
michellemendoza@maximus.com

Dennis Meyers, California School Boards Association
3251 Beacon Boulevard, West Sacramento, CA 95691
Phone: (916) 5082272
dmeyers@csba.org

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 4909990
meredithcmiller@maximus.com

Robert Miyashiro, Education Mandated Cost Network
1121 L Street, Suite 1060, Sacramento, CA 95814
Phone: (916) 4467517
robertm@sscal.com

Geoffrey Neill, Senior Legislative Analyst, Revenue & Taxation, California State Association of
Counties (CSAC)
1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 3277500
gneill@counties.org

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
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Phone: (916) 4553939
andy@nicholsconsulting.com

June Overholt, Finance Director  City Treasurer, City of Glendora
116 E. Foothill Boulevard, Glendora, CA 917413380
Phone: (626) 9148241
jOverholt@ci.glendora.ca.us

Arthur Palkowitz, Artiano Shinoff & Holtz, APC
2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 2323122
apalkowitz@sashlaw.com

Keith Petersen, SixTen & Associates
P.O. Box 340430, Sacramento, CA 958340430
Phone: (916) 4197093
kbpsixten@aol.com

Jai Prasad, County of San Bernardino
Office of AuditorController, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415
0018
Phone: (909) 3868854
jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS
808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 4400845
markrewolinski@maximus.com

Nick Romo, Policy Analyst, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588254
nromo@cacities.org

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 3276490
carla.shelton@csm.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3235849
jspano@sco.ca.gov

Dennis Speciale, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240254
DSpeciale@sco.ca.gov

Amy TangPaterno, Educational Fiscal Services Consultant, California Department of Education
Government Affairs, 1430 N Street, Suite 5602, Sacramento, CA 95814
Phone: (916) 3226630
ATangPaterno@cde.ca.gov

Jolene Tollenaar, MGT of America
2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443411
jolene_tollenaar@mgtamer.com
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Evelyn Tseng, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 6443127
etseng@newportbeachca.gov

Renee Wellhouse, David Wellhouse & Associates, Inc. 
3609 Bradshaw Road, H382, Sacramento, CA 95927
Phone: (916) 7974883
dwarenee@surewest.net

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814
Phone: (916) 6588249
jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588281
pwhitnell@cacities.org

Hasmik Yaghobyan, County of Los Angeles
AuditorController's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 9749653
hyaghobyan@auditor.lacounty.gov
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