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August 25, 2016

VIA DROPBOX

Ms. Heather Halsey

Executive Director
Commission on State Mandates
980 9 Street, Suite 300
Sacramento, CA 95814

Re:  Joint Test Claim of the County of Orange et al. Concerning California
Regional Water Quality Control Board, San Diego Region, Order No. R9-
2013-0001, as amended by Order No. R9-2015-0001, as amended by
Order No. R9-2015-0100.

Dear Ms. Halsey:

This office represents the County of Orange (“County”) and the Orange County
Flood Control District (“District™), and I have been designated the Claimant
Representative for the Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills,
Laguna Niguel, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente and
San Juan Capistrano (collectively, the “Joint Test Claimants”) with respect to the above-
captioned Joint Test Claim.

We are filing today a revised Joint Test Claim that addresses the items identified
in your July 29, 2016 letter as being incomplete in the Joint Test Claimants’ original Joint
Test Claim filed on June 30, 2016. The Joint Test Claim alleges the same mandates as
the original test claim, but reorganizes the allegations slightly in the Section 5 Narrative
Statement.

To address the specific issues identified in your July 29 letter, we note the
following:

I. Joint Test Claim: On Page 3 of your July 29 letter, you indicated requirements for
the filing of a joint test claim. In Section I.C of the Section 5 Narrative Statement, we
have included the statement of all Joint Test Claimants that the state-mandated costs
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result from the same executive officer, that the Claimants agree on all issues of the test
claim and that they have designated one contact person to act as a resource for
information. In Section 3 of each test claim form, I am identified as that single contact
person.

2. Filing Representatives: On Page 3 of your letter, you indicated that only certain
local agency representatives may appear in Section 2 of the test claim form as the
claimant contact. In the test claim forms filed with this Joint Test Claim, all 10 cities
reflect their City Managers as claimant contacts. The County test claim form reflects the
County’s Auditor-Controller and the District test claim form reflects the agency’s Chief
Engineer, the functional equivalent of a general manager.

3. E-mail addresses: E-mail addresses have been provided for all persons shown on
the test claim forms. In addition, the Joint Test Claimants will provide under separate
cover a list of persons who should receive notice of proceedings regarding the Joint Test
Claim.

4, Detailed description of costs: On page 5 of your letter, you indicated that
claimants must provide detailed description of the costs arising from the mandates at
issue in the test claim, both for past fiscal years and anticipated for the subsequent fiscal
year, Your letter also indicates the need for a statewide cost estimate of increased costs
that local agencies will incur to implement the mandate during the fiscal year
immediately following the fiscal year for which the claim was filed.

Costs for past fiscal years (2014-15 and 2015-16) and estimates have been
provided in subsection 5 of Section IV.A-K of the Narrative Statement, and in paragraphs
7.a.-k. of the Declarations. A statewide cost estimate, and the basis for it, is set forth in
Section V of the Narrative Statement.

I trust that with these changes to the test claim forms, Narrative Statement and
Declarations, all issues identified in your July 29 letter have been fully addressed. Please
contact the undersigned if you or your staff has any questions regarding the matters
discussed in this letter or in the Joint Test Claim documentation. We wish to thank your
staff, and especially Ms. Heidi Palchik, for their assistance.

Very truly yours,

N

David W. Burhenn \

cc: Joint Test Claimants
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NO. R9-2015-0100
NPDES NO. CAS0109266
OF
COUNTY OF ORANGE
ORANGE COUNTY FLOOD CONTROL DISTRICT
AND THE CITIES OF
ALISO VIEJO
DANA POINT

LAGUNA BEACH

LAGUNA HILLS

LAGUNA NIGUEL
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Joint Test Claim of Orange County, et al. re

San Diego RWQCB Order No. R9-2015-0001

County of Orange
Name of Local Agency or School District
Eric H. Woolery
Claimant Contact
Auditor-Controller

Title

12 Civic Center Plaza, Room #200
Street Address

Santa Ana, CA 92702
City, State, Zip

714-834-2450

Telephone Number
714-834-2569

Fax Number
eric.woolery@ac.ocgov.com

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn

Claimant Representative Name

Partner
Iitle

Burhenn & Gest LLP

Organization

624 S. Grand Avenue Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

For CSM Use Only

Filing Date: RECEIVED
June 30, 2016
Commission on
State Mandates
Filing cured on August 25, 2016
and September 6, 2016
ITcst Claim #: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapier 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate |

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted on February 11,
2015, as amended by Order No.
R9-2015-0100, adopted on November 18,
2015, NPDES No. CAS0109266

Copies of all statutes and executive orders cited are
attached.

Sections 3, 6, and 7 are attached as follows:
S. Written Narrative: pages 51 to
6. Declarations: pages 631 o
7. Documentation:  pages 71 to

{Revised 6/2013)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency's general purpose funds
{v) Fee authority to offset costs

(G) [dentification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alieged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so.

Under the heading “. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XI1I B, section 6 of the California Constitution and Government Code section
17514. T hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belicf.

Eric H. Woolery, C.P.A. Auditor-Controller

Print or Type Name of Authorized Local Agenc Print or Type Title
or School District Official
z_,%a September _é_ 2016

[

Signature of Authorized Local Agency or Date

School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number: fax number, and e-mail address
below,



Joint Test Claim of Orange County, et al. re
San Diego RWQCB Order No. R9-2015-0001

Orange County Flood Control District
Name of Local Agency or School District

Khalid Bazmi

Claimant Contact

Chief Engineer

Title

300 N. Flower St., 7th Floor

Street Address

Santa Ana, CA 92703

City, State, Zip
714-647-3999

Telephone Number
714-834-4572

Fax Number .
khalid.bazmi@ocpw.ocgov.com

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn

Claimant Representative Name

Partner
Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue Suite 2200

Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

RECEIVED

June 30, 2016

Commission on
State Mandates

Filing cured on August 25, 2016
land September 6, 2016

Irm Cleim 4. 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (inciude
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
RS-2013-0001, as amended by Order No.
R9-2015-0001, adopted on February 11,
2015, as amended by Order No.
R9-2015-0100, adopted on November 18,
2015, NPDES No. CAS0109266

Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 to
6. Declarations: pages 6! to
7. Documentation:  pages 7-1  to

.
[

(Revised 6/2013)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

the test claim name, the claimant, the section number, and heading

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars (81,000}, and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate,

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) ldentification of all ofthe following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(iif) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate,

(H) [dentification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

at the top of each page.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) deciare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and

competent to do so.

Thi % . R s -

Under the heading “7. Documention, ” support the
writien narrative with copies of all of the following:
(A) the test claim statute that includes the bill

number alleged to impose or impact a mandate:
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission, *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. T hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Khalid Bazmi Chief Engineer

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

\ 0 f J—
\(&M Kéj\jéﬁ August 72, 2016

Signature of Authorized Local Agency o Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number. and e-mail address
below.



Jlnt esl CI of range Gountyet al. re )
San Diego RWQCB Order No. R9-20T50001

as amandad

City of Aliso Viejo
Name of Local Agency or School District
David Doyle

Claimant Contact

Clty Manager
Title
12 Journey, Suite 100

Strest Address
Aliso Viejo, CA 92656-5335

Clty, State, Zj
0d5-435-2530
Telephone Number

Fax Number .
city-manager@cityofalisoviejo.com

E-Mnil Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn

Claimant Representative Name

Partner

Intle

Burhenn & Gest LLP
Utganization

624 S. Grand Ave. Suite 2200
Sireet Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephane Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

Far CSM Use On)
RECEIVED

June 30, 2016
Commission on
State Mandates
iling cured on August 25, 2016

nd September 6, 2016
et Choim#: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (inciude register
number and effective date), and exscutive orders (include
effective date) that impose the alleged mandate .

California Reglonal Water Quallty Control
Board, San Diego Region, Order No.
R8-2013-0001, as amended by Order No.
R8-2015-0001, adopted February 11, 2015,
as amended by Order No. R8-2015-0100,
adopted November 18, 2015, NPDES No,
CAS0109266

[Z1 Copies of all statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 5-1 o

6. Declarations: pages &1 to
7. Documentation:  pages 7-1  to .

(Revined 6/2013)




Sections 5, 6, and 7 should be answered on separate sheels of plain §-1/2 x 1] paper. Each sheet should include

the test claim name, the claimant, the section number, and heading at

Under the heading 5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate,

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statuta or exsoutive order alleged:

(A) A detailed description of the new activities
and coats that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediatsly following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal yeer immediately following
the fiscal year for which the claim was filed.

(F) Identification ofall of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated fedoral funds
(iii) Other nonlocal agency funds
(iv) The local agency's general putpose funds
{v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the aileged
mandate,

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statule or
executive order,

the top of each page.

Under the beading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged rmandate, inchuding direct
and indirect costs;

(C) describe new activities porformed to implement
specified provisions of the new statute or
executive order allsged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose & reimbursable
state-mandated program};

(D) If applicable, describe the peried of
reimbursement and payments received for fol)
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Sectionl 7574(c).

(E) are signed under penalty of petjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and

competent to do so.

dreeag?. ocumentiun, " support the
written narrative with copies of all of the following:
(A) the test claim statute that includes the bill

number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, atleped to impose or impact a mandate; and

(C) relevant portions of state constifutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative, Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.




Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief,

David Doyle City Manager
Print or Type Name of Authorized Tocal Agency Print or Type Title
or School District Official

\ TN August (4, 2016

3 f Authorized Cocal Agdhey or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the deciarant’s address, telephone number, Jax number, and e-mail address
below.



Joint Test Claim of Orange County et al. re
an Dt : RO =
ae amandad

City of Dana Point

Name of Local Agency or School District

Douglas Chotkevys

Claimant Confact

City Manager

Title

33282 Golden Lantern
Street Address

Dana Point, CA 92629
City, State, Zip
049-248-3516

Telephone Number
949-248-9052

Fax Number

dchotkevys@danapoint.org
E-Mail Address

Claimant designates the following person to act as-
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.,

David W. Burhenn

Claimant Representative Name

Partner
Title

Burhenn & Gest LLP

Organization

624 S. Grand Ave. Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address '

For CSM Use Only
Filing Date: RECEIVED
June 30, 2016
Commission on
State Mandates
LFiling cured on August 25, 2016
and September 6, 2016
chsl Clim# 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2043, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R8-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES Nao.
CAS0109266

Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 5-1  to
6. Declarations: pages 6-1  to
7. Documentation:  pages 7-1 _ to

(Revised 6/2013)




Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate,

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars (§1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate,

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate. '

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate,

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so.

nder the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or '

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments,




Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. I hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Douglas Chotkevys City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
opSchool District Official

August (9, 2016

beal Agency or Date

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below.




City of Laguna Beach

Name of Local Agency or School District

John Pietig

Claimant Contact

City Manager

Title
505 Forest Avenue

Street Address
Laguna Beach, CA 92651

City, State, Zip
949-497-0704

Telephone Number

949-497-0771

Fax Numl
Ihall@lagunabeachmty net

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name
Partner

Title

Burhenn & Gest LLP

Organization

624 S. Grand Ave. Suite 2200

Street Address
Los Angeles, CA 80017

City, State, Zip
213-629-8788

Far CSM Use Only
Filing Datc: RECEIVED
June 30, 2016

Commission on

State Mandates
Filing cured on August 25, 2016
and September 6, 2016
Test Cleim ¥ 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R8-2013-0001, as amended by Order No.
R8-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

[ Copies of all statutes and executive orders cited are
attached.

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com

E-Mail Address

Sections 5, 6, and 7 are attached as follows:
S. Written Narrative: pages 5-1 to

6. Declarations: pages 61 to :
7. Documentation:  pages 7-1 _ to

{Revised 6/2013)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate,

(B) A detailed description of existing activities
and costs that are modified by the mandate,

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order,

the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “6. Declarations,’
narrative with declarations that:

' support the written

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and

competent to do s0

Under the heading “7. Documention, " support the
written narrative with copies of all of the following;

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate: and

(D) administrative decisions and court decisions
cited in the narrative, Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

John Pietig City Manager

Print or Type Name of Authonized Local Agﬁﬁ Print or Type Title

or School District Official

August /4~ 2016

Agency or Date

Signa?u:e of Autho’rize
School District Officidl

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number; and e-mail address
below.



Joint Test Claim of Orange County et al. re

ac amandard

City of Laguna Hills

Name of Local Agency or School District
Bruce E. Channing

Claimant Contact

City Manager

Title

24035 El Toro Road

Street Address

Laguna Hills, CA 92653

City, State, Zip
949-707-2611

Telephone Number

949-707-2614

Fax Number )
bchanning@lagunabhillsca.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Partner
Title

Burhenn & Gest LLP

Organization

624 S. Grand Ave. Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

2

RECEIVED

June 30, 2016
Commission on
State Mandates

Filing cured on August 25, 2016
and September 6, 2016

Il'cst Chim#: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

21 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
S. Written Narrative: pages 51 to
6. Declarations: pages 6-1_ to
7. Documentation:  pages 7-1__ to

>
—_—

(Revised 6/2013)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

o N
the specific sections of statutes or executive orders

alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one

thousand dollars ($1,000), and include all of the following

elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate,

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) ldentification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency's general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined"
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order,

the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading *'S. Written Narrative,” please identify

Under the heading “6, Declartions,“ support the written

narrative with declarations that:
(A) declare actual or estimated increased costs

that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so.

Under the heading “7. Documetjon, " support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative, Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
cxempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments,



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Bruce E. Channing City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Oﬁ";cia,!__.f;

i %4// )ém August [, 2016

Signdtute of Authorized Local Agency or Date
Schodl District Official /

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number; Jax number, and e-mail address
below.



Joint Test Claim of Orange County et al. re

ac amendad

City of Laguna Niguel

Name of Local Agency or School District

Rod Foster

Clatmant Contact

City Manager

Title

30111 Crown Valley Parkway
Street Address

Laguna Niguel, CA 92677

City, State, Zip
949-362-4300

Telephone Number

949-362-4340

Fax Number

Rfoster@cityoflagunaniguel.org
E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Partner
Litle

Burhenn & Gest LLP

Organization

624 S. Grand Ave. Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

e ——y——
For CSM Use Only

June 30, 2016
Commission on

State Mandates
Filing cured on August 25, 204
and September 6, 2016

Il‘:st Chim#: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted February 11, 2015,
as amended by Order No. R8-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

£] Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
S. Written Narrative: pages 5-1  to
6. Declarations: pages 61 to
7. Documentation:  pages 7-1 _to

(Revised 6/2013)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

Under the heading “S. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate,

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate,

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimantto
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the periad of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Rod Foster City Manager

Print or Type Name of Authorized Lgcal Agency Print or Type Title

or School il
Fd August/Z 2016
Sié{)ature of Autl\mriz? I.éa‘l/Agency & Date
1

School District Offici

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number; and e-mail address

below.



Cll&ndOtumaCuniyuhl.rlBanDhgn
RVIQCE O Ng. RE-207S000Y, 8 &nelite———

Cily of Lake Forest

Name of Local Agency or Schaol District
Robert Dunek
Chumiaint Coniaci

25560 Commearcentre Drive, Suite 100

Sirest Address
Lake Forest, CA 92630

City, State,
040.461-3400
Telephone Number
945-481-35100

Fax Number
r‘JunTk@lakafarastca.gov

E-Mail Address

ATIO,
Claimant designates the following person 1o act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
cleimant in writing. and sent to the Commission on
State Mandates,

David W. Burhenn
Claimant Representative Name

Partner
Al —

Burhenn & Gest LLP

Orunizstion

824 S. Grand Avenue, Ste 2200
Streel Address

Los Angeles, CA 90017

City. Sixte, Zip

213-620-8788

Telephone Number

213-624-1376

Fax Nirmber

dburhmn@burhenngestcom
E-Mail Addcess

June 30, 2016

Commission on

State Mandates

iling cured on August 25, 2016
nd September 6, 2016

Imcu-nﬂ 15-TC-02

Please idensify all code sections (inchds .
el bill raunbers) (e g, Penal Code Section 2045, Statuies
20MM, Chapier 34 [AB 290}, regulativus (incliude regisier
mmber und effective dute), and executive orders (includs
effective date) that impase the aifeged mandate .
California Reglonal Water Quahty Controf
Board, San Disgo Region, Ordar No.
RB-2013-0001, as amended by Order No.
RE-2015-0001, adopted February 11, 2015,
as amended by Order No. R8-2015-0100,
adopted November 18, 2015, NPDES No,
CA50109266

[ Copies of all statutes and executive arders cited are
aliached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 1o

6. Declaratlons: pages &1 o .
7. Documentation: papes 71t .

(Reviszd 6201)



Scctians 5, 6, und 7 should be answerzd on yeparag
the test

SEWRITTENINARRATIVE :
Under the heading 5. Written Narrative,” please Identify

the specific sections of statutes or execitive orders
alleged to contain a manduts,

include & statement that zctual and/or estimated costs
resulting from the alieged mandate exceeds one
thousand dollars ($1,000), and Include all of the following
elements for each statule or executive order Alleged:

(A) A datailed description of the new activities
and costs that arise from the mandate,

(B) A demlled description of exlsting sctivities
and costs that are modified by the mandste,

(C) The actua! increased costs incurred by the
claiment during the fiscal year for which the
clzim was filed 1o implement the alleged
mandate,

(D) The actuai or estimated annual costs that
will be incurred by the ctsimant 10 imploment
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A stalewide cost estimate of Increased costs
that all local egencies or school districts will
incur to implement the alieged mandate
during the fiscal year immedintely following
the fiscal year for which the claim was filed,

(F) Jdentification ofall of the following funding
sources avallable for this program:
() Dedicated state funds
(i) Dedicated federa) funds
(i) Other nenlacal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority 10 offset costs

(G) Identification of prior mandate
determinatfons made by the Board of
Control or the Commission an Siate
Mandates that may be related 1o the alieged
mandate,

(H) Identification of n legistatively determined
mandate pursuant to Government Code
section 17573 that is on the same stutute or
executive order,

sheets of plain 8-1/2 x 11 paper. Each shest should include
claint name, the claimunt, the section number: and heading at the top of each py

narratlve with declarations fhat:

(A) declare actunt or estimated increased costs
that will be incurred by the cleimant to implement
the slleged mandate;

(B) identify all Jocal, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant 1o

implement the alleged mandate, inchuding diract
and indirect costs;

(C) describe new activitles perfrmed to implement
specified provisions of the new statwts or
executive order alleged to impose a reimbussable
siate-mandated program (specific references
shall be made to chapiers, articles, sectlons, or
page numbers alleged to impose a relmbursable
staie-mandated program);

(D) If spplicable, deseribe the period of
reimbursement and payments recelved for full
reimbursement of costs for » leglsintively
determined mandate pursusnt o Section 17573,
and the suthority to (ilc a test cisim pursuant to
paragraph (1) of Section] 7574(c).

(E) are signed under penalty of pecjury, based on
the declarant's personal knowledge, information
or belief, by persons who are suthorized and

» Documention, " support the
written nacrative with coples ofall of the following:

(A) the test claim siatute that includes the bill

number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact » mandate: and

(C) relevant portions of state constitutionsl
provisions, federal statutes, and execttive orders
that muy kmpact the alleged mandate; and

(D) administrative decisions and court declslons
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from thls requirement; and

(E) suatutes, chapiers of osiginal legistatively
determined mandate and any amendments,



Read, sign, and date this section and Insert at the end of the test claim submission,*

This test cloim ollcges the existence of i reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Code section
17514, T hereby declare, under pennlty of pesjury under the laws of the Stote of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or informution or belief,

Robert Dunek City Manager

Print or Type Nome oF Authorized Local Agency Print or Type Title
or School District Official

““ Signature GF Authorized Local Ageney or Dae !
School District Official

* if the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
lest claim form, please provide the declarant s address, telephone number, fax number, and e-mail address
belon:

e - i e e R,



Joint Test Claim of Orange County et al. re

ac amandard

City of Mission Viejo
Name of Local Agency or School District
Dennis Wilberg

Claimant Contact

City Manager

Title

200 Civic Center

Street Address

Mission Viejo, CA 92691
City, State, Zip

949-470-3051

Telephone Number

949-859-1386

Fax Number _ .. .
dwilberg@cityofmissionviejo.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Partner
Ill[e

Burhenn & Gest LLP

Orgamization

624 S. Grand Ave. Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

For CSM Use Onl;
RECEIVED

June 30, 2016
Commission on

State Mandates
Filing cured on August 25, 20:'
and September 6, 2016
Il'est Chaim#: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

[-] Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 to

6. Declarations: pages 6-1  to
7. Documentation:  pages 7-1 _ to

(Revised 6/2013)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

the test claim name,

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

the claimant, the section number, and heading at the top of each page.

Under the heading “6. Declarations,” support the written
narrative with declarations that:
(A) declare actual or estimated increased costs

that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do s0.

Under the heading “7 Documntion, * support the
written narrative with copies of all of the following:
(A) the test claim statute that includes the bill

number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. I hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Dennis Wilberg City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

\Q%LJM August ]b, 2016

Signature of Authorized Local Agency ¢r _ Date .
School District Official

* I the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, Jfax number, and e-mail address

below.



Joint Test Claim of Orange County et al. re

-

)
ac amandad

City of Rancho Santa Margarita

Name of Local Agency or School District

Jennifer M. Cervantez

Claimant Contact

City Manager

Title

22112 El Paseo

Street Address

Rancho Santa Margarita, CA 92688

City, State, Zip
949-635-1800 ext. 6301

Telephone Number

949-635-1840

Fax Number ]
JCervantez@cityofrsm.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be autherized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Partner
Title

Burhenn & Gest LLP

Organization

624 S. Grand Ave, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

RECEIVED

June 30, 2016
Commission on
State Mandates
Filing cured on August 25, 2016
and September 6, 2016
Test Clnim #: 15-TC-02

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2043, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R8-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

Copies of all statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 1o
6. Declarations: pages 6-1 o
7. Documentation:  pages 7-1  to

(Revised 6/2013)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

the test claim name,

the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one

thousand dollars (81,000), and include all of the following

elements for each statute or executive order alleged:

(A) Adetailed description of the new activities
and costs that arise from the mandate.

(B) Adetailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
cleirn was filed to implement the alleged
mandate,

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(iii) Other nonlocal agency funds

(iv) The local agency’s general purpose funds

(v) Fee authority to offset costs

(Q) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order,

the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please identify

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Section17574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so.

Under the heading “7. Documention, " support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative, Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Jennifer M. Cervantez City Manager
Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

Yl s August /¢, 2016
Sifﬁgture of Authorized Local Agendy or Date
S¢hool District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number; Jax number;, and e-mail address
below.



JolntTe C Orange County l al. re

fa amandar

City of San Clemente

Name of Local Agency or School Dismict

James Makshanoff
Claimant Contact

City Manager
Tite

100 Avs. Presidio
Strect Address
San Clements, CA 92672

City, § Zi
049-361.8322
Telephone Number
949-361-8283

Fax Numyber
&tyﬁanager@San—Clemente.org
E-Mnuil Address

Claimant designates the following person to act a5
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn
Claitnant Representative Name

Partner

Fiile

Burhenn & Gest LLP
Organization

h
624 S. Grand Ave. Suite 2200
Street Address
Los Angeles, CA 80017
Clty, State, Zip
213-629-8788
Telephone Number
213-624-1376
Fax Number
dburhenn@burhenngest.com
E-Mail Address

RECEIVED

June 30, 2016

Commission on

State Mandates ﬂ
6

Filing cured on August 25, 201
and September 6, 2016

[eetCim#: - 15-TC-02

Flease identify all code sections (include statutes, chapters,
and bill numbers) (.., Penal Code Section 2045, Siatutes
2004, Chapter 54 [AB 290}), regulations (includa regisier
number and effective date), and executive orders (include
¢ffective date) that impose the alleged mandate .

California Reglonal Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted February 11, 2015,
as amended by Order No. R8-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0108266

21 Coples of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 to
6. Declarations: pages €1 to
7. Documentation: pages -1 to

—r———rhie

{Rovised 6/2013)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include

the test claim name, the claimanr, the section number, and heading at the top of each page.

Under the heading “5. Writton Narrative,” please identify

the specific sections of statutes or executive orders
alieged to contain 8 mandate.

Include a statement that actual and/or estimated costs

resulting from the alleged mandate exceeds one

thousand dollars ($1,000), and include all of the following

elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arisc from the mandate.

(B) A detailed description of existing activitles
and costs that are modified by the mandate,

(C) Tho actual increased casts incurred by the
claimant during the fiacal year for which the
claim was filed to implement the alleged
mandate,

{D) The nctual or astimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year

immediately following the fiscal year for which

the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed,

(F) Identification of all of the following funding
sources available for this program;
(i) Dedicated state funds
(ii} Dedicated federal funds
(iif) Other nonlocal agency funds

(iv) The local agency’s general purpose funds

(v) Fec authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Contro] or the Commission on State
Mandates that may be related to the alleged
mandate,

{H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order,

n ee heading “&, Declarations,
narrative with declarations that:

" support the writien

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federa! funds, and fee
authority that may be used fo offset the increased
costs that will be incurred by the claimant 1o
implerent the alleged mandate, ineluding direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
exceutive order alleged to impose & reimbursablo
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimburseble
state-mandated program);

(D} If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for 8 legislatively
determined mandate pursuant to Section 17573,
ard the authority to file a test claim pursuant to
paragraph (1} of Section17574(c).

{E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and

competent to do 3o

Under the beading *7, Documention, " gupport the
written narrative with copies of all of the following;

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandats; and

(C} relevant portions of state constitutionsl
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the parrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any smendments.



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own

knowledge or information or belief,
James Makshanoff City Manager
Fniot or Type Name of Authorized Local Agency Print or Type Title
or School District Official

/. ' August 22, 2016

C?ﬁnature of Authorjzed Local Agency or Date
chool District Offfcial

* If the declarant for this Claim Certification is different from the Claimant contact identifled in section 2 of the
test claim form, please provide the declarant s address, telephone number. Jax number; and e-mail address
below.



Joint Test Claim of Orage County et al. re
| - -

ac amandad

City of San Juan Capistrano
Name of Local Agency or School District
Ben Siegel

Claimant Contact

City Manager

Title

32400 Paseo Adelanto

Street Address

San Juan Capistrano, CA 92675

City, State, Zi
949-4931171

Telephone Number
949-488-3874

Fax Number

bsiegel@sanjuancapistrano.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name
Partner

Itle

Burhenn & Gest LLP

Organization

624 S. Grand Ave. Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

For CSM Use Only
RECEIVED

June 30, 2016

Commission on
State Mandates

Filing cured on August 25, 2016
and September 6, 2016

15-TC-02

'!cst Claim #:

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2043, Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, San Diego Region, Order No.
R9-2013-0001, as amended by Order No.
R9-2015-0001, adopted February 11, 2015,
as amended by Order No. R9-2015-0100,
adopted November 18, 2015, NPDES No.
CAS0109266

21 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages 51 to
6. Declarations: pages 6-1  to
7. Documentation:  pages 7-1  to

——

{Revised 6/2013)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars (81,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of Sectionl7574(c).

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so

Under the heading “7. cnon, ’ p the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Ben Siegel City Manager
Print or Type Name of Authorized Local Agency Print or Type Title
or School District Offjcial

"47 August 23, 2016

gnatdr thorized Local Agency or Date
School ct Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below.



SECTION §
NARRATIVE STATEMENT
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NO. R9-2015-0100
NPDES NO. CAS 0109266
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SECTION 5 NARRATIVE STATEMENT IN SUPPORT OF TEST CLAIM OF THE COUNTY
OF ORANGE, ET AL., TO SAN DIEGO REGIONAL WATER QUALITY CONTROL
BOARD ORDER NO. R9-2013-0001, AS AMENDED

I. INTRODUCTION
A. ADOPTION OF EXECUTIVE ORDER

On May 8, 2013, the San Diego Regional Water Quality Control Board (“Regional Board”)
adopted Order No. R9-2013-0001 (hereinafter the “2013 Permit™), which became effective on June
27, 2013.  The 2013 Permit acts as both a National Pollutant Discharge Elimination System
(“NPDES”) permit under the federal Water Pollution Control Act (“Clean Water Act” or “CWA”™)!
and Waste Discharge Requirements under California’s Porter-Cologne Water Quality Control
Act? The 2013 Permit regulates stormwater discharges from municipal separate storm sewer
systems (“MS4s™) on a regional basis, including San Diego County, southwestern Riverside
County and south Orange County.® At the time the 2013 Permit was adopted, however, the permit
did not initially regulate MS4 discharges in south Orange County because the County of Orange,
Orange County Flood Control District and the south Orange County cities (“collectively, the
“South Orange County Copermittees”) were still governed by an existing MS4 permit covering
only those municipalities.

On February 11, 2015, the Regional Board adopted Order No. R9-2015-0001 (“First
Amended Permit”), which amended the 2013 Permit to include the regulation of MS4 discharges
by the Joint Test Claimants. On November 18, 2015, the Regional Board issued Order No. R9-
2015-0100 (“Second Amended Permit™), which amended the 2013 Permit to include the regulation
of discharges from MS4s in southwestern Riverside County. The Second Amended Permit
imposed mandates on all permittees within the San Diego Region additional to those set forth in
the 2013 Permit and the First Amended Permit. The 2013 Permit, the First Amended Permit and
the Second Amended Permit are referred to collectively as the “Regional Permit.””*

Prior to adoption of the First Amended Permit, the Regional Board regulated MS4
discharges by the South Orange County Copermittees through NPDES Permit No. CAS0108740,
adopted on July 16, 1990 and reissued on August 8, 1996 (Order No. 96-03), February 13, 2002
(Order No. R9-2002-01), and December 19, 2009 (Order No. R9-2009-0002 or the “2009
Permit”).”> The South Orange County Copermittees, therefore, have a distinct MS4 permitting
history different from that of the County of San Diego, whose pending Test Claim, 14-TC-03, also
seeks reimbursement for mandates imposed by the Regional Permit. The County of Orange, the
Orange County Flood Control District and the Cities of Aliso Viejo, Dana Point, Laguna Beach,
Laguna Hills, Laguna Niguel, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente
and San Juan Capistrano (the “Joint Test Claimants™) seek reimbursement in this Joint Test Claim
for costs mandated by the Regional Permit that are additional to those costs mandated by previous
permits. Determination of the Joint Test Claimants’ increased costs requires a separate analysis
from the increased costs claimed by San Diego County. The Joint Test Claimants therefore request

1 33 U.S.C. § 1251 et seq.

2 Water Code § 13000 ef seq.

* The San Diego Region, as described herein, consists of all lands and waters subject to the jurisdiction of the San
Diego Regional Water Quality Control Board, including all of San Diego County and the southern portions of
Orange and Riverside Counties.

4 A copy of the Regional Permit and accompanying Fact Sheet is included in Section 7 — Documentation.

> A copy of the 2009 Permit is also included in Section 7.
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that this Joint Test Claim receive an independent analysis from staff and a separate determination
from the Commission.

B. OVERVIEW OF STATE MANDATES IN JOINT TEST CLAIM

The Regional Board asserts that the Regional Permit is based on both federal and California
statutes and regulations, including the Clean Water Act, the Porter-Cologne Water Quality Control
Act, applicable state and federal regulations, all applicable provisions of statewide Water Quality
Control Plans and Policies adopted by the State Water Resources Control Board (“State Board™),
the Water Quality Control Plan for the San Diego Basin adopted by the Regional Board, the
California Toxics Rule, and the California Toxics Rule Implementation Plan.

The Regional Permit does not delineate which of its requirements are based on federal law
and which are based on state law. It is undisputed, however, that federal NPDES permits, such as
the Regional Permit, only govern discharges of pollutants to navigable waters of the United States
from a point source.” MS4s are only required to remove pollutants in their stormwater discharges
to the maximum extent practicable (“MEP”).® Any requirements in the Regional Permit that
purport to regulate discharges of pollutants other than from MS4 point sources or that go beyond
the MEP standard originate under state, and not federal, law.

The Regional Permit contains a number of state mandates for which the Joint Test
Claimants are entitled to reimbursement under Article XIIIB, section 6 of the California
Constitution. This Joint Test Claim describes the activities that constitute unfunded mandates and
sets forth the basis for reimbursement of the costs of such activities. These new programs and
higher levels of service are described in detail below, and are summarized as follows:

A. New requirements to strictly comply with numeric water quality standards
mandated by the Regional Permit, including new requirements to develop and
implement comprehensive watershed modification projects and management
actions via the Water Quality Improvement Plans (“WQIP”) process in furtherance
of meeting numeric standards imposed by the Regional Permit.

B. New requirements incorporating numeric effluent limitations for Total Maximum
Daily Loads (“TMDLs”).

C. New requirements to develop goals, strategies, schedules, panels, assessment and
adaptive management strategies, and watershed coordination in the development
and implementation of watershed based WQIPs, requirements which also shift to
the Joint Test Claimants the state’s responsibility under the CWA to develop
TMDLs.

D. New requirements to develop numeric goals, strategies and analyses in conjunction

¢ Regional Permit Fact Sheet, F-24 to F-33.
7 33 U.S.C. § 1362 (12).
8 33 U.S.C. § 1342(p)(3)(B)(Gii).
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with an “alternative compliance” provision.

E. New requirements to manage critical sediment yield areas in accordance with
hydromodification management standards.

F. New requirements to update the BMP Design Manual in response to increased
regulation.

G. New requirements to develop and implement a residential inspection program.

H. New requirements to retrofit existing development and rehabilitate streams within
areas of existing development.

I.  New requirements to update the enforcement response plan in response to increased
regulation.

J. New requirements to update the Jurisdictional Urban Runoff Management Plan to
incorporate expanded Regional Permit requirements.

K. New requirements to appear before the Regional Board on request by the Board
and to prepare and make presentations on topics identified by the Board.

The Joint Test Claimants first incurred costs to implement the Regional Permit during the
fiscal year that ended on June 30, 2015.° This Narrative Statement includes fiscal year costs for
FY 2014-15, 2015-16 and estimates for 2016-17.

C. STATEMENT OF INTEREST OF JOINT TEST CLAIMANTS

The Joint Test Claimants are filing this test claim jointly and, pursuant to 2 Cal. Code Reg.
§ 1183.1(g), attest to the following:

1. The Joint Test Claimants allege state-mandated costs resulting from the same
Executive Order, i.e., the Regional Permit;

2. The Joint Test Claimants agree on all issues of the Joint Test Claim; and

3. The Joint Test Claimants have designated one contact person to act as a resource
for information regarding the test claim in Section 3 of their Test Claim Forms.

D. STATEMENT OF ACTUAL AND/OR ESTIMATED COSTS EXCEEDING
$1,000

? See Declarations Submitted in Support of Joint Test Claim (“Declarations”), 6, included in Section 6 —
Declarations.
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The Joint Test Claimants further state that, as set forth below and in the attached Section 6
Declarations in support, the actual and/or estimated costs from the state mandates set forth in this
Joint Test Claim exceed $1,000 for each of the Joint Test Claimants.

II. MS4 PERMITTING PROGRAM BACKGROUND
A. THE CLEAN WATER ACT

Congress first enacted the CWA in 1972 (three years after California adopted the Porter-
Cologne Water Quality Control Act (“Porter-Cologne™)) and amended the Act in 1987 to regulate
discharges from MS4s serving a population of more than 100,000 or from systems that the United
States Environmental Protection Agency (“US EPA”) or the state determine contribute to a
violation of a water quality standard or represent a significant contribution of pollutants to waters
of the United States must obtain an NPDES permit issued under the CWA.1° The CWA establishes
three basic requirements for all MS4 permits. Such permits:

(i) may be issued on a system or jurisdiction-wide basis;

(i1) shall include a requirement to effectively prohibit non-stormwater
discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices,
control techniques and system, design and engineering methods,
and such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants.!!

In 1990, US EPA promulgated regulations to implement the first phase of the MS4 permit
program, setting forth which entities need to apply for permits and the information to include in
the permit application. The MS4 permit application must propose management programs that the
permitting authority will consider in adopting the permit, including the following:

[A] comprehensive planning process which involves public
participation and where necessary intergovernmental coordination,
to reduce the discharge of pollutants to the maximum extent
practicable using management practices, control techniques and

1033 U.S.C. § 1342(p)(2) requires NPDES permits for the following discharges:

©) A discharge from a municipal separate storm sewer system serving a population of 250,000 or
more.
{5)] A discharge from a municipal separate storm sewer system serving a population of 100,000 or

more but less than 250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the
stormwater discharge contributes to a violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States.

1133 U.S.C. § 1342 (p)(3)(B).
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system, design and engineering methods, and such other provisions
which are appropriate.'?

The US EPA can suspend its permitting authority and authorize a state to administer its
own permit program when that state presents “the program it proposes to establish and administer
under state law” and demonstrates that “the laws of such State . . . provide adequate authority to
carry out the described program.”’* NPDES permits issued under state laws must be consistent
with the requirements of the suspended federal program.!* States may, however, issue permits
with requirements exceeding the requirements of the federal program.'®

B. CALIFORNIA LAW

In 1972, California became the first state authorized to implement its own NPDES
permitting program.'® California sought authorization of its program “in order to avoid direct
regulation by the federal government of persons already subject to regulation under state law[.]”"
Because California is an authorized state, its permitting system is a state program operating under
state law. The State Board and the nine Regional Water Quality Control Boards (“Regional Water
Boards”) comprise “the principal state agencies with primary responsibility for the coordination
and control of water quality.”’® Such boards may issue NPDES permits that serve as “waste
discharge requirements” under Porter-Cologne. !

In assessing California’s state NPDES permitting program, the California Supreme Court
found that the CWA:

reserves to the states significant aspects of water quality policy (33
U.S.C. § 1251(b)), and it specifically grants the states authority to
“enforce any effluent limitation” that is not “less stringent” than the
federal standard (33 U.S.C. § 1370, italics added). It does not
prescribe or restrict the factors that a state may consider when
exercising this reserved authority. . .2

The courts, the State Board and the Regional Water Boards have repeatedly acknowledged
that many aspects of NPDES permits issued in California exceed the requirements of the CWA or
are not otherwise required by federal law. In reviewing the 2001 MS4 Permit for San Diego
County, for example, the State Board acknowledged that because NPDES permits are adopted as

1240 CF.R. §122.26 (d)(2)(iv).

13 33 U.S.C. § 1342(b), (c)(1) (emphasis added); 40 C.F.R. § 123.1(d)(1) (“Upon approval of a State program, the
Administrator shall suspend the issuance of Federal permits for those activities subject to the approved State
program.”).

14 33 U.S.C. § 1342 (b).

5 33 U.S.C. §1370.

' County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (2005) 127 Cal.App.4th 1544, 1565-66.
17 Water Code § 13370(c) (emphasis added).

18 Water Code § 13001; City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619.

19 Water Code §13374.

2 Id. at 627-28.
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waste discharge requirements in California, they can more broadly protect “waters of the state,”
rather than being limited to “waters of the United States.”?!

On June 16, 2015, the State Board adopted Order No. WQ 2015-0075, In the Matter of
Review of Order No. R4-2010-0176, NPDES Permit No. CAS004001 (“Los Angeles Order”).22
The Los Angeles Order recognizes that the water boards can implement requirements “under the
Porter-Cologne Act that are not compelled by federal law” and asserts that the State Board has
“discretion under federal law to determine whether to require strict compliance” with water quality
standards.?® . The Los Angeles Order further recognizes that the State Board and Regional Water
Boards have discretion to express Water Quality Based Effluent Limitations (“WQBELs”) for
TMDLs incorporated into a permit “either as numeric effluent limitations or as BMPs [Best
Management Practices].”**

While the State Board cited language in 33 U.S.C. § 1342(p) that it can adopt “such other
provisions as . . . the State determines appropriate for the control of pollutants” as authority for
such discretion, Congress did not mandate that a state exceed MEP. California is authorized, but
not required, to adopt such measures as requiring strict compliance with water quality standards,
when it acts as a state agency, asserting state powers.

The Regional Water Boards have also acknowledged that many of the requirements of MS4
permits exceed the requirements of federal law, and are instead based on the broader authority of
Porter-Cologne. For example, in a December 13, 2000 staff report regarding the Regional Board’s
draft 2001 San Diego County permit, the Board conceded that 40% of the draft permit requirements
“exceed the federal regulations” because they were either more numerous, more specific/detailed,
or more stringent than the requirements in the regulations.?

In City of Burbank v. State Water Resources Control Bd., the California Supreme Court
acknowledged that NPDES permits may contain requirements that exceed the federal CWA. The
Court held that to the extent such provisions are not required by federal law, the State Board and
Regional Water Boards are required to consider state law restrictions on agency action.?® Explicit
in the Court’s decision — which held that Regional Water Board permitting decisions that go
above and beyond the requirements of the CWA may only do so in accordance with Water Code
Sections 13263 and 13241 — is the requirement that state-derived requirements ordered by these
Boards are subject to state law.

Similarly, in Building Industry Association of San Diego County v. State Water Resources
Control Board?" the Court of Appeal specifically considered whether permit terms in an MS4
Permit issued by the Regional Board for a San Diego County MS4 permit requiring permittee

2! In Re Building Industry Association of San Diego County and Western States Petroleum Association, State
Board Order WQ 2001-15.

#2 State Water Resources Control Board Order No. WQ 2015-0075 (“Los Angeles Order”).

B Id atll.

% Id at 57.

2> The Staff Report is included in Section 7 — Documentation.

% City of Burbank, 35 Cal.4th at 618.

27 (2004) 124 Cal.App.4th 866.
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compliance with numeric effluent limits, were either “authorized” or “required” by the CWA. The
court held that: “it is well settled that the Clean Water Act authorizes states to impose water quality
controls that are more stringent than are required under federal law.”?® The court found that the
San Diego Regional Board had the “discretion” to impose certain permit terms that were not
“required” by the CWA.?°

III. STATE MANDATE LAW

Article XIII B, section 6 of the California Constitution requires the State to provide a
subvention of funds to local agencies any time the Legislature or a state agency requires the local
agency to implement a new program or provide a higher level of service under an existing program.
Article XIII B, section 6 states in relevant part:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the
State shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of
service . . .

The purpose of Section 6 “is to preclude the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that articles XIII
A and XIII B impose.”®® The section “was designed to protect the tax revenues of local
governments from state mandates that would require expenditure of such revenues.”! In order to
implement Section 6, the Legislature enacted a comprehensive administrative scheme to define
and pay mandate claims.?> Under this scheme, the Legislature defined “Costs mandated by the
state” to include:

any increased costs which a local agency . . . is required to incur
after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new
program or higher level of service of an existing program within
the meaning of Section 6 of Article XIII B of the California
Constitution.*?

28 Id. at 881.

% Id. at 886 (“That provision gives the EPA discretion to determine what pollutant controls are appropriate”), citing
Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159, 1167-67 (emphasis added).

% County of San Diego v. State of California (1997) 15 Cal.4th 68, 81; County of Fresno v. State of California
(1991) 53 Cal.3d 482, 487.

3! County of Fresno, 53 Cal.3d at 487; Redevelopment Agency v. Commission on State Mandates (1997) 55

Cal. App.4th 976, 984-85.

32 Govt. Code § 17500 et seq.; Kinlaw v. State of California (1991) 54 Cal.3d 326, 331, 333 (statute establishes
“procedure by which to implement and enforce section 6”).

3 Govt. Code § 17514.
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Government Code § 17556 identifies seven exceptions to the rule requiring reimbursement
for state mandated costs:

(a) The claim is submitted by a local agency . . . that . . . requested
legislative authority for that local agency . . . to implement the
program specified in the statute, and that statute imposes costs
upon that local agency . . . requesting the legislative authority. .

(b) The statute or executive order affirmed for the state a mandate
that had been declared existing law or regulation by action of the
courts.

(c) The statute or executive order imposes a requirement that is
mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or
executive order mandates costs that exceed the mandate in that
federal law or regulation . . .

(d) The local agency . . . has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program
or increased level of service. . . .

(e) The statute, executive order, or an appropriation in a Budget Act
or other bill provides for offsetting savings to local agencies . . .
that result in no net costs to the local agencies. . . , or includes
additional revenue that was specifically intended to fund the
costs of the state mandate in an amount sufficient to fund the
cost of the state mandate. . . .

(f) The statute or executive order imposes duties that are necessary
to implement, or expressly included in, a ballot measure
approved by the voters in a statewide or local election. . . .

(g) The statute created a new crime or infraction, eliminated a crime
or infraction, or changed the penalty for a crime or infraction,
but only for that portion of the statute relating directly to the
enforcement of the crime or infraction.

When the state usurps a local agency’s discretion as to how to implement a program, even
where that program is required by federal law, and mandates a specific course of action, such a
mandate is a state mandate. This principle was expressly recognized in Long Beach Unified School
Dist. v. State of California,>* where the court found that a state executive order requiring school
districts to measure and address racial segregation in local schools constituted a reimbursable

34 (1990) 225 Cal. App. 3d 155.
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mandate. Similarly, when the state freely chooses to shift a federal obligation onto a local agency,
rather than perform that obligation itself, a state mandate is created.>’

The Commission’s decisions on other municipal NPDES permits have recognized this
principle. In its decision on Test Claim 07-TC-09 regarding the 2007 San Diego County MS4
permit, the Commission addressed this issue in the context of the United States Supreme Court’s
decision in P.U.D. No. 1 v. Washington Department of Ecology.>® The Commission held:

Staff agrees with claimants about the applicability of the P.U.D.
case, which determined whether the state of Washington’s
environmental agency properly conditioned a permit for a federal
hydroelectric project on the maintenance of specific minimum
stream flows to protect salmon and steelhead runs. The U.S.
Supreme Court determined that Washington could do so, but the
decision was based on section 401 of the Clean Water Act, which
involves certifications and wetlands. Even if the decision could be
applied to section 402 NPDES permits, it merely recognized state
authority to regulate flows. The issue here is not whether the state
has authority to regulate flows, but whether a federal mandate
requires it. This was not addressed in the P.U.D. decision.

Overall, there is nothing in the federal regulations that requires a
municipality to adopt or implement a hydromodification plan. Thus,
the HMP requirement in the permit “exceed[s] the mandate in that
federal law or regulation.” As in Long Beach Unified School Dist.
v. State of California, the permit requires specific actions, i.e.,
required acts that go beyond the requirements of federal law. In
adopting these permit provisions, the state has freely chosen to
impose these requirements. Thus, staff finds that part D.1.g. of the
permit is not a federal mandate.’

The programs in the Regional Permit identified in this Joint Test Claim are not mandated
by the CWA or its implementing regulations. These programs are unique to local government
entities such as the Joint Test Claimants. The identified programs in the Regional Permit therefore
represent a state mandate for which the Joint Test Claimants are entitled to a subvention of funds
pursuant to Article XIII B, section 6 of the California Constitution.

IV.  STATE MANDATED PROGRAMS AND ACTIVITIES IN REGIONAL PERMIT

The requirements set forth in this Narrative Statement are “programs” within the meaning
of article XIIIB, section 6 in that they require the Joint Test Claimants to provide certain services
to the public. The requirements are unique because they arise from the operation of a municipal

3% Hayes v. Commn. on State Mandates (1992) 11 Cal. App. 4% 1564, 1593-94.

36 (1994) 511 U.S. 700.

%7 Statement of Decision, Test Claim 07-TC-09, Discharge of Stormwater Runoff — Order No. R9-2007-0001, 45
(internal citations omitted).
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stormwater NPDES permit, which is issued only to municipalities and which require activities that
are not required of private non-governmental dischargers. These requirements include the
development and amendment of government planning documents, the inspection of property, the
development and construction of public works projects and other purely governmental functions.

A test claim must be filed with the Commission “not later than 12 months following the
effective date of a statute or executive order, or within 12 months of first incurring increased costs
as a result of a statute or executive order, whichever is later. For purposes of claiming based on
the date of first incurring costs, ‘within 12 months’ means by June 30 of the fiscal year following
the fiscal year in which increased costs were first incurred by the test claimant.”°

The Joint Test Claimants first incurred certain costs to implement the Regional Permit
(then, the First Amended Permit) during fiscal year 2014-2015, which ended on June 30, 2015.4°
As such, this Joint Test Claim is timely filed.*! The cost numbers set forth below and in the
attached declarations are subject to change as further information is obtained by the Joint Test
Claimants as to their costs.

The following programs and activities and higher levels of service are at issue in this Joint
Test Claim:*

A. NUMERIC WATER QUALITY STANDARDS, PROVISIONS A.2 AND A4
1. Mandated Requirements in Regional Permit

The Regional Permit requires the Joint Test Claimants to attain strict numeric water quality
standards and to develop plans and strategies to attain such standards, requirements which the
courts and the State Board itself has recognized exceed federal requirements.*3

Provision A.2 of the Regional Permit, in a section entitled “Receiving Water Limitations”
(“RWL”), requires the Joint Test Claimants to strictly comply with the requirement that discharges
from their MS4 systems not cause or contribute to a violation of water quality standards in any
receiving waters.

Provision A.2 states:

2. Receiving Water Limitations

3% Orders issued by Regional Water Boards pursuant to Division 7 of the California Water Code (commencing at
section 13000) are “executive orders.” County of Los Angeles v. Commission on State Mandates (2007) 150
Cal.App.4th 898, 920.

39 2 Cal. Code Regs. § 1183.1(b).

40 Declarations, 6.

41 2 Cal. Code Regs. § 1183.1 (b).

42 This Joint Test Claim specifically incorporates by reference all prior test claims filed by South Orange County
test claimants concerning requirements in prior MS4 permits.

43 A further receiving water limitation in the Regional Permit, which requires the Joint Test Claimants to achieve
numeric WQBELSs in a TMDL, Provision A.3.b, is discussed in Section [V.B.
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a. Discharges from MS4s must not cause or contribute to the violation
of water quality standards in any receiving waters, including but not
limited to all applicable provisions contained in:

(1) The San Diego Water Board’s Basin Plan, including beneficial
uses, water quality objectives, and implementation plans;

(2) State Water Board plans for water quality control including the
following:

(a) Water Quality Control Plan for Control of Temperature in
the Coastal and Interstate Waters and Enclosed Bays and
Estuaries (Thermal Plan), and

(b) The Ocean Plan, including beneficial uses, water quality
objectives, and implementation plans;

(3) State Water Board policies for water and sediment quality
control including the following:

(a) Water Quality Control Policy for the Enclosed Bays and
Estuaries of California,

(b) Sediment Quality Control Plan which includes the following
narrative objectives for bays and estuaries:

(i) Pollutants in sediments shall not be present in quantities
that, alone or in combination, are toxic to benthic
communities, and

(i) Pollutants shall not be present in sediments at levels that
will bioaccumulate in aquatic life to levels that are
harmful to human health,

(c) The Statement of Policy with Respect to Maintaining High
Quality of Waters in California;

(4) Priority pollutant criteria promulgated by the USEPA through
the following:

(a) National Toxics Rule (NTR) (promulgated on December 22,
1992 and amended on May 4, 1995), and

(b) California Toxics Rule (CTR).
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b. Discharges from MS4s composed of storm water runoff must not
alter natural ocean water quality in an ASBS [Area of Special
Biological Significance].

Provision A.4 of the Regional Permit requires the updating and modification of a water
quality improvement plan (“WQIP”) should exceedances of water quality standards persist in
receiving waters. The WQIP (the preparation of which represents an additional state mandate, as
discussed in section IV.C below) must address strategies to achieve compliance with receiving
water limitations and effluent limitations, including “[best management practices], “retrofitting
projects, stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs” and other new programs and projects that will reduce or eliminate
pollutants to prevent further exceedances of water quality standards.

Provision A.4.a requires:

a. If exceedance(s) of water quality standards persist in receiving
waters notwithstanding implementation of this Order, the
Copermittees must comply with the following procedures:

(1) For exceedance(s) of a water quality standard in the process of
being addressed by the Water Quality Improvement Plan, the
Copermittee(s) must implement the Water Quality Improvement
Plan as accepted by the San Diego Water Board, and update the
Water Quality Improvement Plan, as necessary, pursuant to
Provision F.2.c;

(2) Upon a determination by either the Copermittees or the San
Diego Water Board that discharges from the MS4 are causing or
contributing to a new exceedance of an applicable water quality
standard not addressed by the Water Quality Improvement Plan,
the Copermittees must submit the following updates to the
Water Quality Improvement Plan pursuant to Provision F.2.c or
as part of the Water Quality Improvement Plan Annual Report
required under Provision F.3.b, unless the San Diego Water
Board directs an earlier submittal:

(@) The water quality improvement strategies being
implemented that are effective and will continue to be
implemented,

(b) Water quality improvement strategies (i.e. BMPs, retrofitting
projects, stream and/or habitat rehabilitation projects,
adjustments to jurisdictional runoff management programs,
etc.) that will be implemented to reduce or eliminate any
pollutants or conditions that are causing or contributing to
the exceedance of water quality standards,
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(c) Updates to the schedule for implementation of the existing
and additional water quality improvement strategies, and

(d) Updates to the monitoring and assessment program to track
progress toward achieving compliance with Provisions
A.l.a, A.l1.c and A.2.a of this Order;

(3) The San Diego Water Board may require the incorporation of
additional modifications to the Water Quality Improvement Plan
required under Provision B. The applicable Copermittees must
submit any modifications to the update to the Water Quality
Improvement Plan within 90 days of notification that additional
modifications are required by the San Diego Water Board, or as
otherwise directed;

(4) Within 90 days of the San Diego Water Board determination that
the modifications to the Water Quality Improvement Plan
required under Provision A.4.a.(3) meet the requirements of this
Order, the applicable Copermittees must revise the jurisdictional
runoff management program documents to incorporate the
modified water quality improvement strategies that have been
and will be implemented, the implementation schedule, and any
additional monitoring required; and

(5) Each Copermittee must implement the updated Water Quality
Improvement Plan.

2. These Permit Requirements Are State Mandates

Compliance with strict numeric water quality standards is a state mandate. Nothing in the
CWA, its regulations, or case law requires MS4 permittees to strictly comply with water quality
standards. The CWA specifically provides that pollutants in municipal stormwater discharges are
to be controlled to the “maximum extent practicable” rather than through a strict numeric limit.
There is good reason for this requirement. Unlike industrial dischargers, municipalities do not
control the volume, frequency, duration or composition of stormwater pollutants or the storms that
convey them. Congress recognized these facts when it adopted the MEP standard for MS4 permits,
rather than the numeric standard applicable to industrial dischargers.

US EPA has expressed a preference for regulating MS4 stormwater discharges by requiring
the implementation of BMPs rather than compliance with numeric standards, a policy preference
recognized by the courts. The United States Court of Appeals for the Ninth Circuit cited the
EPA’s BMP-based approach in Defenders of Wildlife, stating:

[TThe EPA has the authority to determine that ensuring strict
compliance with state water-quality standards is necessary to control
pollutants. The EPA also has the authority to require less than strict
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compliance with state water-quality standards. The EPA has
adopted an interim approach, which “uses best management
practices (BMPs) in first-round storm water permits . . . to provide
for the attainment of Water Quality Standards.” The EPA applied
that approach to the permits at issue here. Under 33 U.S.C. §
1342(p)(3)(B)(iii), the EPA's choice to include either management
practices or numeric limitations in the permits was within its
discretion.*

Courts in other states have also concluded that federal law does not require the imposition of
numeric effluent limits in MS4 permits tied to state-adopted water quality standards.*’

The State Board itself concluded that federal law does not mandate strict compliance with
numeric water quality standards in MS4 permits, finding that such compliance is discretionary, not
mandatory:

the State Water Board has discretion under federal law to determine
whether to require strict compliance with the water quality standards
of the water quality control plans for MS4 discharges, [and] the State
Water Board may also utilize the flexibility under the Porter-
Cologne Act to decline to require strict compliance with water
quality standards for MS4 discharges.*®

Because federal law does not require strict compliance with water quality standards or
numeric effluent limits such as those imposed on the Joint Test Claimants in the Regional Permit,
such requirements are imposed under color of state law, not federal law. The mandate is state, not
federal.

3. These Provisions Are New Programs or Require Higher Levels of Service

While previous permits covering the Joint Test Claimants included the same or similar
language regarding RWLs, the Regional Board has imposed a new program or higher level of
service in the Regional Permit. Starting in 1999, the State Board’s policy had been to prohibit
discharges from MS4s that cause or contribute to exceedances of water quality standards, but to
allow dischargers to remain in compliance with that requirement by implementing pollution
control measures through an “iterative process.”*’ In 2001, following Defenders of Wildlife, the

“ Defenders of Wildlife, 191 F.3d at 1166-67 (emphasis added).

* See e.g., Natural Resources Defense Council, Inc. v. New York State Dept. of

25 Environmental Conservation (N.Y.Ct. App. 2015) 25 N.Y.3d 373, 382; Maryland Dept. of the Environment v.
Anacostia Riverkeeper (Md. Ct. Spec. App. 2015) 222 Md.App. 153, 171-76, cert. granted sub nom. Maryland
Dept. of Environment v. Anacostia Riverkeeper (2015) 443 Md. 734; Tualatin Riverkeepers v. Oregon Dept. of
Environmental Quality (Ore. App. 2010) 230 P.3d 559, 564 n. 10.

6 Los Angeles Order, supra, at 11 (emphasis added).

47 State Board Order WQ 2001-15.
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State Board clarified its standard RWL provision in previous permits in light of the decision. The
State Board held:

While we will continue to address Water Quality Standards in
municipal storm water permits, we also continue to believe that the
iterative approach, which focuses on timely improvements of BMPs,
is appropriate. We will generally not require “strict compliance”
with Water Quality Standards through numeric effluent limits and
we will continue to follow an iterative approach, which seeks
compliance over time. The iterative approach is protective of water
quality, but at the same time considers the difficulties of achieving
full compliance through BMPs that must be enforced through large
and medium municipal storm sewer systems.*?

In 2013, the Ninth Circuit held that each provision in a stormwater permit could be
separately and strictly enforceable.”” When the Regional Board adopted the Regional Permit, it
explicitly imposed this new interpretation on the Permittees, and now was going to require strict
compliance.’® Thus, discharges under the Regional Permit are now no longer addressed by the
implementation of BMPs, but instead by the ultimate achievement of these numeric effluent limits.
These new, stricter requirements are a new program or higher level of service required of the Joint
Test Claimants.

Moreover, while the prior MS4 permit issued to the Joint Test Claimants required
participation in the so-called “iterative process™ if exceedances of water quality standards
persisted, the Regional Permit’s requirements relating to the updating and modification of WQIPs
contained in Provision A.4 are new and far more expansive than in the prior permit and also
represent a new requirement and higher level of service for the Permittees.

4. Mandated Activities in Regional Permit

The Regional Permit requires the Joint Test Claimants to undertake activities sufficient to
strictly comply with the Receiving Water Limitations Provisions in Provision A.2 of the Regional
Permit and to update and modify WQIPs to comply with Provision A.4 in the event of exceedances
of RWLs, utilizing measures required in Provision B of the Permit, as discussed in Section IV.C
below.

5. Actual and Estimated Reimbursable Costs

Compliance with Provisions A.2 and A.4 of the Regional Permit will require the Joint Test
Claimants to significantly increase their existing resource commitments to develop, administer,
and maintain a multitude of costly program elements, and to expend funds to update and modify

“8 Id. at 7-8 (emphasis added).

4 NRDC'v. County of Los Angeles, supra.

%0 See Regional Permit Fact Sheet at F-41, which cites the NRDC case as authority for Provision A.2. The Fact
Sheet also notes that the CWA provides “discretion” to the state permitting authority “to determine what permit
conditions are necessary to control pollutants. Id. at F-40.
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WQIPs. Meeting these requirements would require a significant expansion of all existing
stormwater management program activities, as well as the construction and operation of treatment
control BMPs throughout the Joint Test Claimants’ jurisdictions. Required activities include
conducting studies and investigations, planning and implementing new program activities
(research, meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying WQIP programs as necessary to achieve and maintain compliance with receiving water
limitations. Projects required may include additional BMPs, retrofitting projects, stream and/or
habitat rehabilitation projects, adjustments to jurisdictional runoff management programs and
other programs that would not be imposed on the Joint Test Claimants absent the strict imposition
of numeric effluent limits for municipal stormwater in the Permit.

The ultimate costs of carrying out new and expanded programs at a level sufficient to meet
these standards are not currently known, but a consulting firm retained by the Joint Test Claimants
has preliminarily estimated that the cost to achieve numeric Receiving Water Limitations under
the Regional Permit could range between $1.64 and $2.01 billion.

The Joint Test Claimants have, however, commenced funding of various programs
intended to address this requirement, including through development of a TMDL for Indicator
Bacteria in Twenty Beaches and Creeks in the San Diego region (further discussed in Section
IV.B), a Water Quality Improvement Plan (“WQIP”) (further discussed in Section IV.C) and
Alternative Compliance Requirements (further discussed in Section IV.D). These three programs
form the basis for the estimates in this Narrative Statement and in the accompanying supporting
declarations for the cost of complying with receiving water limitations in Provisions A.2 and A 4.
With respect to such programs, the Joint Test Claimants have spent $278,260 plus, for one Test
Claimant, a yet to be identified share of a $2,306,214 project in FY 2014-15 and $627,515 plus,
for one Test Claimant, a yet to be identified share of a $165,494 project in FY 2015-16 and estimate
that they will spend $943,589 plus, for one Test Claimant, a yet to be identified share of a
$6,445,232 project in FY 2016-17.!

B. PROVISION A.3.b AND ATTACHMENT E
1. Mandated Requirements in Regional Permit

Provision A.3.b and relevant portions of Attachment E of the Regional Permit impose
several new State-mandated programs on the Joint Test Claimants. Provision A.3.b, contained in
the RWL section, requires the Permittees to “comply with applicable WQBELS established for the
TMDLs in Attachment E to [the] Order, pursuant to the applicable TMDL compliance schedules.”
Attachment E, Section 6 requires, in relevant part, as follows:

6. Revised Total Maximum Daily Loads for Indicator Bacteria, Project I - Twenty
Beaches and Creeks in the San Diego Region (Including Tecolote Creek)

The Responsible Copermittees for MS4 discharges to the water
bodies listed in Table 6.0 must be in compliance with the final

31 See Section 6 Declarations, 9 7.a.
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TMDL compliance requirements according to the following
compliance dates:

Dry Weather WLA  Wet Weather WLA

Constituent Compliance Date Compliance Date
Total Coliform
Fecal Coliform April 4, 2021 April 4, 2031
Enterococcus

Discharges from the MS4s must not cause or contribute to the
exceedance of the following receiving water limitations by the
compliance dates under Specific Provision 6.b.(1): [Tables 6.2a,
6.2b].*2

The Water Quality Improvement Plans for the applicable Watershed
Management Areas in Table 6.0 must incorporate the
Comprehensive Load Reduction Plans (CLRPs) required to be
developed pursuant to Resolution No. R9-2010-0001.%3

The Responsible Copermittee must implement BMPs to achieve the
receiving water limitations under Specific Provision 6.b.(2)(a)
and/or the effluent limitations under Specific Provision 6.b.(2)(b)
for the segments or areas of the water bodies listed in Table 6.0.%*

The Regional Permit requires the Joint Test Claimants to meet both interim and final
numeric pollutant limits (referenced as “Waste Load Allocations” or “WLAs” within the Permit)
with respect to the Twenty Beaches and Creeks TMDL and to comply with monitoring and
reporting requirements. None of these requirements (hereafter, the “TMDL-Related Mandates™)
is required by federal law. While Attachment E provides that the Joint Test Claimants may rely
upon BMPs in attempting to comply with these numeric effluent limits, implementation of such
BMPs does not constitute compliance with the numeric limits. Thus, the Regional Permit requires
compliance with interim and final numeric limits, irrespective of what BMPs may or may not be
implemented and regardless of how effective the BMPs may be.

2. These Permit Requirements Are State Mandates

Under the CWA, a TMDL is to be established once a water body has been determined not
to be meeting a water quality standard, i.e., once the water body has been listed as being “impaired”

2 Regional Permit, Attachment E, § 6.b.(2)(a).
33 Attachment E, § 6.b.(2)(c)(i).
34 Attachment E, § 6.b.(2)(c)(ii).
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for the particular pollutant or pollutants in issue.>> A TMDL is to be established “at a level
necessary to implement the applicable water quality standards.”® The federal regulations define
a TMDL as follows:

Total maximum daily load (TMDL). The sum of the individual
WLAs for point sources and LAs for nonpoint sources and natural
background. If a receiving water has only one point source
discharger, the TMDL is the sum of that point source WLA plus the
LAs for any nonpoint sources of pollution and natural background
sources, tributaries, or adjacent segments. TMDLs can be expressed
in terms of either mass per time, toxicity, or other appropriate
measure. If Best Management Practices (BMPs) or other nonpoint
source pollution controls make more stringent load allocations
practicable, then wasteload allocations can be made less stringent.

Thus, the TMDL process provides for nonpoint source control
tradeoffs.>’

The regulations then define a “WLA” as a “portion of a receiving water’s loading capacity
that is allocated to one of its existing or future point sources of pollution. WLAs constitute a type
of water quality-based effluent limitation.””?

The federal stormwater regulations do not require municipal stormwater permits to contain
TMDL provisions. The relationship between TMDLs and NPDES permits is set forth in 40 C.F.R.
§ 122.44(d)(1)(vii)(B). The regulations provide that NPDES permits are to include conditions
consistent with the assumptions and requirements of TMDL waste load allocations “when
applicable.”® Because MS4 permits are not required to contain provisions to comply with water
quality standards, TMDL WLAs intended to achieve such standards arguably are not “applicable.

Moreover, if MS4 permits are going to include TMDL implementation provisions, the
federal regulations do not require that a WLA be incorporated into a stormwater permit as a strict
numeric limit, but only that permit terms be “consistent with the assumptions and requirements of
any available wasteload allocations for the discharge prepared by the State and approved by EPA
pursuant to 40 CFR 130.7.”%° How a WLA is to be incorporated into an NPDES permit depends
upon whether the discharger is industrial or municipal. For industrial waste dischargers, Congress
chose to require strict compliance with water quality standards pursuant to 33 U.S.C.
§ 1311(b)(1)(C), i.e. WLAs are to be strictly enforced through numeric limits in the industrial
NPDES Permit. However, as noted above, for municipalities, Congress only required that such

5 33 U.S.C. § 1313(d)(1)(C) and (D).

3¢ 33 U.S.C. § 1313 (d)(1XC); Arcadia v. State Board (2006) 135 Cal.App.4th 1392, 1404 (“A TMDL must be
‘established’ at a level necessary to implement the applicable water quality standards. . . . Once a TMDL is
developed, effluent limitations in NPDES permits must be consistent with the waste load allocations in the
TMDL.”).

57 40 CF.R. § 130.2 (i).

% 40 CF.R. § 130.2 (h).

3 40 C.F.R. §122.44.

%0 40 C.F.R. § 122.44 (d)(1)(vii)(B) (emphasis added).
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dischargers reduce “the discharge of pollutants to the maximum extent practicable,” and expressly
“did not require municipal storm-sewer dischargers to comply strictly with 33 U.S.C.
§ 1311(b)(a)(C)”*! and US EPA allows municipal permittees to implement BMPs (rather than meet
water quality standards. Thus, when it came to municipal stormwater dischargers, the Ninth
Circuit found that “Congress did not mandate a minimum standards approach.”¢?

It is also settled law that unless the CWA or the federal regulations expressly require a
particular permit term, the Regional Board has wide discretion in imposing permit requirements.5?
In Rancho Cucamonga, the Court of Appeal held that for municipal NPDES permits, “The Act
authorizes States to issue permits with conditions necessary to carry out its provisions. [citation]
The permitting agency has discretion to decide what practices, techniques, methods and other
provisions are appropriate and necessary to control the discharge of pollutants.””®*

A Regional Water Board is exercising its discretion when it incorporates WLAs from a
TMDL into a permit as numeric effluent limits. As one California court has held, there is no such
mandate in federal law. In Divers’ Environmental, plaintiff claimed that an NPDES permit issued
by the Regional Board to the United States Navy was contrary to law because it did not incorporate
TMDL WLAs into the permit as numeric effluent limits. After discussing the relevant
requirements of the CWA, as well as governing case authority, the Court of Appeal found that, in
regulating stormwater permits, EPA “has repeatedly expressed a preference for doing so by the
way of BMPs, rather than by way of imposing either technology-based or water quality-based
numerical limitations.”® The Court went on to find that “it is now clear that in implementing
numeric water quality standards, such as those set forth in [the California Toxics Rule], permitting
agencies are not required to do so solely by means of a corresponding numeric WQBEL’s”
Thus, Divers’ Environmental confirms that the TMDL-derived numeric effluent limits included in
the Regional Permit are included at the discretion of the Regional Board, and are not mandated by
the federal CWA.

In the Los Angeles Order, the State Board further confirmed that the decision to implement
WLAs through numeric effluent limits is discretionary, not mandatory:

8 Defenders of Wildlife, 191 F.3d at 1165 (emphasis added). In Defenders, the Ninth Circuit recognized the
different approach taken by Congress for stormwater, finding that “industrial discharges must comply strictly with
state water-quality standards,” while “Congress chose not to include a similar provision for municipal storm-sewer
discharges.” The Court found that 33 U.S.C. § 1342(p)(3)(B) “is not merely silent regarding whether municipal
discharges must comply with 33 U.S.C. § 1311,” but instead “replaces the requirements of § 1311 with the
requirement that municipal storm-sewer dischargers ‘reduce the discharge of pollutants to the maximum extent
practicable.”” Defenders thus concluded that “the statute unambiguously demonstrates that Congress did not require
municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311(b)}(1)(C).”

82 Natural Resources Defense Council v. U.S. EPA (9th Cir. 1992) 966 F.2d 1292, 1308.

& See, e.g., Rancho Cucamonga v. Regional Water Quality Control Board, Santa Ana Region (2006) 135
Cal.App.4th 1377, 1389.

6 Id. at 1389 (emphasis added).

5 Id. at 256,

% Id. at 262 (emphasis added).
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The permitting authority [has] discretion as to how to express the
WQBEL(s), either as numeric effluent limitations or as BMPs[.]%’

In sum, while “TMDLs serve as a link in an implementation chain” linking the
implementation of water quality standards to the NPDES Permits,®® strict compliance with WLAs
in the TMDL is not required when incorporating a TMDL into a stormwater NPDES Permit.
Nonetheless, as this Commission has previously recognized, “the federal Clean Water Act
authorizes states to impose more stringent measures than required by federal law.”®® Thus NPDES
“permits may include state-imposed, in addition[] to federally required measures. Those state
measures . . . may constitute a state mandate if they ‘exceed the mandate in . . . federal law.’”"°

Here, the Regional Board has clearly exercised its discretion “to impose more stringent
measures than required by federal law.” Specifically, the provisions within the Regional Permit
that require all interim and final numeric targets to be “achieved” and “met,” as well as the
monitoring and reporting obligations associated with such numeric targets, go beyond federal
requirements.

3. These Are New Requirements or Require Higher Levels of Service

Previous permits for the Joint Test Claimants did not contain the Twenty Beaches and
Creeks TMDL-related mandates at issue in this Joint Test Claim, as that TMDL was not
incorporated into such permits. As such, the requirements involving the TMDLs within the
Regional Permit are new requirements and ones requiring a higher level of service.

4. Mandated Activities in Regional Permit

Provision A.3.b and Attachment E, Section 6 in the Regional Permit impose mandates on
the Joint Test Claimants to meet the numeric effluent limits specified in Attachment E, along with
related monitoring and reporting obligations. The permit obligates the Joint Test Claimants to
strictly meet interim and final numeric effluent limits, and to take extensive steps to achieve the
TMDL WLAs without reference to achievable BMPs, including through the performance of
studies and investigations, planning, development and implementation of new program activities,
as well as steps required to monitor, assess and update as required, those activities.

5. Actual and Estimated Reimbursable Costs

To comply with the Regional Permit’s TMDL requirements, the Joint Test Claimants must
expend resources each year to develop, administer, implement and maintain costly programs. This
includes costs to conduct studies and investigations, plan and implement new program activities
(research, meetings, stakeholder coordination, etc.), and to monitor, assess, report on, and modify
these programs as necessary to achieve and maintain compliance with the TMDLs. These costs

7 Los Angeles Order, supra, at 57.

8 Arcadiav. EP4A (N.D. Cal. 2003) 265 F.Supp.2d 1142, 1144-45.

%9 Statement of Decision, Test Claim 07-TC-09, at 41.

" Id. (finding individual permit terms must be analyzed “to determine whether the state requirements exceed the
federal requirements imposed on local agencies™).
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may include staffing, materials and supplies, and contract work. The ultimate costs of complying
with Provision A.3.b and the relevant provisions of Attachment E are not currently known. The
Joint Test Claimants have spent $278,422 plus a yet to be identified share of a $2,306,214 project
in FY 2014-15 and $592,178 in FY 2015-16 and estimate that they will spend $869,318 in FY
2016-17 with respect to these requirements.”!

C. WATER QUALITY IMPROVEMENT PLAN REQUIREMENTS, PROVISIONS B
AND F

1. Mandated Programs in Regional Permit

Provisions B and F of the Regional Permit require the Joint Test Claimants to develop a
WQIP for each of the Watershed Management Areas identified in Table B-1 of the Permit.”> The
Permittees are required to develop, implement, update and provide annual reports for WQIPs for
each Watershed Management Area. Provision B sets forth the substantive requirements for the
development and content of the WQIPs for each Area, while Provision F sets forth requirements
for public participation, submittal, review and modification of the WQIPs.

Relevant portions of Provisions B.2 to B.673 require the Permittees to:

e identify the water quality priorities within each Watershed Management
Area that will be addressed by the Water Quality Improvement Plan.”*

e consider [nine factors] at a minimum, to identify water quality priorities
based on impacts of MS4 discharges on receiving water beneficial
75
uses.

e consider [six factors] at a minimum, to identify the potential impacts to
receiving waters that may be caused or contributed to by discharges
from the Copermittees’ MS4s.76

¢ use the information gathered for Provisions B.2.a and B.2.b to develop
a list of priority water quality conditions as pollutants, stressors and/or
receiving water conditions that are the highest threat to receiving water
quality or that most adversely affect the quality of receiving waters. The
list must include [five elements] for each priority water quality
condition.”’

e identify the highest priority water quality conditions to be addressed by

"1 See Section 6 Declarations, q 7.b.

Regional Permit, Provision B.1.

Additionally, Provision B.3.c. requires additional programs, as discussed in Section IV.D below.
Regional Permit Provision B.2.a.

Regional Permit Provision B.2.a.

Regional Permit Provision B.2.b.

Regional Permit Provision B.2.c.(1).
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the Water Quality Improvement Plan, and provide a rationale for
selecting a subset of the water quality conditions identified pursuant to
Provision B.2.c.(1) as the highest priorities.”®

e identify and prioritize known and suspected sources of storm water and
non-storm water pollutants and/or other stressors associated with MS4
discharges that cause or contribute to the highest priority water quality
conditions identified under Provision B.2.c. The identification of
known and suspected sources of pollutants and/or stressors that cause or
contribute to the highest priority water quality conditions as identified
for Provision B.2.c must consider [five factors].”

¢ evaluate the findings identified under Provisions B.2.a-d, and identify
potential strategies that can result in improvements to water quality in
MS4 discharges and/or receiving waters within the Watershed
Management Area. Potential water quality improvement strategies that
may be implemented within the Watershed Management Area must
include [three factors].%

e identify and develop specific water quality improvement goals and
strategies to address the highest priority water quality conditions
identified within a Watershed Management Area. The water quality
improvement goals and strategies must address the highest priority
water quality conditions by effectively prohibiting non-storm water
discharges to the MS4, reducing pollutants in storm water discharges
from the MS4 to the MEP, and protecting the water quality standards of
receiving waters. 8!

e develop and incorporate numeric goals into the Water Quality
Improvement Plan. Numeric goals must be used to support Water
Quality Improvement Plan implementation and measure reasonable
progress towards addressing the highest priority water quality
conditions identified under Provision B.2.c. The Copermittees must
establish and incorporate [final and interim] numeric goals in the Water
Quality Improvement Plan.%?

e develop and incorporate schedules for achieving the numeric goals into
the Water Quality Improvement Plan. The schedules must demonstrate
reasonable progress toward achieving the final numeric goals required
for Provision B.3.a.(1). The Copermittees must incorporate the

78 Regional Permit Provision B.2.c.(2).

7 Regional Permit Provision B.2.d.(1)-(5).
8 Regional Permit Provision B.2.e.

81 Regional Permit Provision B.3.

82 Regional Permit Provision B.3.a.(1).
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schedules for achieving the numeric goals into the Water Quality
Improvement Plan based on final and interim dates for achieving final
and interim numeric goals based on eight considerations specified in
Provision B.3.a.(2).(a).(i)-(iv) and Provision B.3.a.(2).(b).(i)-(iv).%

e identify the strategies that will be implemented in each Watershed
Management Area as follows:

o (1) Jurisdictional Strategies ...34

o (2) Watershed Management Area Strategies . . .%°
o (3) Schedules for Implementing Strategies.®

e develop and incorporate an integrated monitoring and assessment
program into the Water Quality Improvement Plan.?’

e implement the iterative approach pursuant to Provision A.4 to adapt the
Water Quality Improvement Plan, monitoring and assessment program,
and jurisdictional runoff management programs to become more
effective toward achieving compliance with Provisions A.1.a, A.1.c and
A.2.a, and must include the following

o re-evaluation of priority water quality conditions . . .
o adaptation of goals, strategies and schedules . . .

o adaptation of monitoring and assessment. %
Provision F.1 requires:

1. Water Quality Improvement Plans

The Copermittees for each Watershed Management Area must develop
and submit the Water Quality Improvement Plan in accordance with the
following requirements:

a. WATER QUALITY IMPROVEMENT PLAN
DEVELOPMENT

]

 Regional Permit Provision B.3.a.(2).
Regional Permit Provision B.3.b.(1).
5> Regional Permit Provision B.3.b.(2).
¢ Regional Permit Provision B.3.b.

7 Regional Permit Provision B.4.

® Regional Permit Provision B.S5.

© @ 0 0 0o
=
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Each Water Quality Improvement Plan must be developed in
accordance with the following process:

(1) Public Participation Process

The Copermittees must implement a public participation process
to solicit data, information, and recommendations to be utilized
in the development of the Water Quality Improvement Plan. The
public participation process must include the following:

(a) The Copermittees must develop a publicly available and
noticed schedule of the opportunities for the public to participate
and provide comments during the development of the Water
Quality Improvement Plan. The schedule may be adjusted as
necessary by the Copermittees, provided the public is provided
timely notification of the changes to the schedule.

(b) The Copermittees must form a Water Quality Improvement
Consultation Panel to provide recommendations during the
development of the Water Quality Improvement Plan. The
Water Quality Improvement Consultation Panel must consist of
at least the following members:

(i) A representative of the San Diego Water Board,;

(i) A representative of the environmental community
familiar with the water quality conditions of concern of
the receiving waters in the Watershed Management
Area, preferably from an environmental interest group
associated with a water body within the Watershed
Management Area; and

(iii) A representative of the development community
familiar with the opportunities and constraints for
implementing structural BMPs, retrofitting projects, and
stream, channel or habitat rehabilitation projects in the
Watershed Management Area, preferably with relevant
engineering, hydrology, and/or geomorphology
experience in the Watershed Management Area.

(c) The Copermittees must coordinate the schedules for the
public participation process among the Watershed Management
Areas to provide the public time and opportunity to participate
during the development of the Water Quality Improvement
Plans.
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(2) Priority Water Quality Conditions

(a) The Copermittees must solicit data, information and
recommendations from the public to be utilized in the
development and identification of the priority water quality
conditions and potential water quality improvement strategies
for the Watershed Management Area.

(b) The Copermittees must review the priority water quality
conditions the Copermittees plan on including in the Water
Quality Improvement Plan with the Water Quality Improvement
Consultation Panel to receive recommendations or concurrence.

(¢) The Copermittees must consider revisions to the priority
water quality conditions based on recommendations from the
Water Quality Improvement Consultation Panel.

(d) The Copermittees must include all the potential water quality
improvement strategies identified by the public and the Water
Quality Improvement Consultation Panel with the submittal of
the priority water quality conditions to the San Diego Water
Board.

(¢) The Copermittees must submit the Water Quality
Improvement Plan requirements of Provision B.2 to the San
Diego Water Board as early as 6 months and no later than 12
months after the commencement of coverage under this Order.
Upon receipt, the San Diego Water Board will issue a public
notice and release the proposed priority water quality conditions
and potential water quality improvement strategies for public
review and comment for a minimum of 30 days.

(f) The Copermittees must consider revisions to the priority
water quality conditions and potential water quality
improvement strategies developed pursuant to Provision B.2
based on public comments received by the close of the comment
period.

(3) Water Quality Improvement Goals, Strategies and Schedules

(a) The Copermittees must solicit recommendations from the
public on potential numeric goals for the highest priority water
quality conditions identified for the Watershed Management
Area, and recommendations on the strategies that should be
implemented to achieve the potential numeric goals.
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(b) The Copermittees must consult with the Water Quality
Improvement Consultation Panel and consider revisions to the
following items based on the Panel’s recommendations:

(1) The numeric goals and schedules the Copermittees
propose to include in the Water Quality Improvement
Plan;

(i) The water quality improvement strategies and
schedules the Copermittees propose to implement in the
Watershed Management Area and include in the Water
Quality Improvement Plan; and

(iii) If the Copermittees choose to implement Provision
B.3.b.(4), the results of the Watershed Management Area
Analysis the Copermittees proposed to incorporate into
the Water Quality Improvement Plan.

(¢) The Copermittees must submit the Water Quality
Improvement Plan requirements of Provision B.3 to the San
Diego Water Board as early as 9 months and no later than 18
months after the commencement of coverage under this Order.
Upon receipt, the San Diego Water Board will issue a public
notice and release the proposed water quality improvement
goals, strategies and schedules for public review and comment
for a minimum of 30 days.

(d) The Copermittees must consider revisions to the water
quality improvement goals, strategies and schedules developed
pursuant to Provision B.3 based on public comments received
by the close of the comment period.

b. WATER QUALITY IMPROVEMENT PLAN SUBMITTAL
AND IMPLEMENTATION

(1) Within 24 months after the commencement of coverage
under this Order, the Copermittees for each Watershed
Management Area must submit a complete Water Quality
Improvement Plan in accordance with the requirements of
Provision B of this Order to the San Diego Water Board. The
San Diego Water Board will issue a public notice and release the
Water Quality Improvement Plan for public review and
comment for a minimum of 30 days.
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(2) The Copermittees must consider revisions to the Water
Quality Improvement Plan based on written comments received
by the close of the public comment period.

(3) The Copermittees must promptly submit any revisions to the
Water Quality Improvement Plan to the San Diego Water Board
no later than 60 days after the close of the public comment
period.

(4) If issues concerning the Water Quality Improvement Plan are
resolved informally through discussions among the
Copermittees, the San Diego Water Board and interested parties,
the San Diego Water Board Executive Officer may provide
written notification of acceptance to the Copermittees that the
Water Quality Improvement Plan meets the requirements of
Provision B. However, if the Executive Officer determines that
significant issues with the Water Quality Improvement Plan
remain, the matter will be scheduled for San Diego Water Board
consideration at a public meeting.

(5) The Copermittees must commence with implementation of
the Water Quality Improvement Plan, in accordance with the
water quality improvement strategies and schedules therein,
upon written notification of acceptance with the Water Quality
Improvement Plan by the San Diego Water Board Executive
Officer.

(6) During implementation of the Water Quality Improvement
Plan the Copermittees must correct any deficiencies in the Plan
identified by the San Diego Water Board in the updates
submitted with the Water Quality Improvement Plan Annual
Report following a request by the Board to do so.

(7) The Water Quality Improvement Plan must be made
available on the Regional Clearinghouse required pursuant to
Provision F.4 within 30 days of receiving notification of
acceptance with the Water Quality Improvement Plan by the San
Diego Water Board Executive Officer.

Provision F.2.c. requires:
c. WATER QUALITY IMPROVEMENT PLAN UPDATES

(1) The Water Quality Improvement Plans must be updated in
accordance with the following process:
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(a) The Copermittees must develop and implement a public
participation process to obtain data, information and
recommendations for updating the Water Quality
Improvement Plan. The public participation process must
provide for a publicly available and noticed schedule of
opportunities for the public to participate and provide
comments during the development of updates to the Water
Quality Improvement Plan;

(b) The Copermittees must consult with the Water Quality
Improvement Consultation Panel on proposed updates of the
Water Quality Improvement Plan, and consider the Water
Quality Improvement Consultation Panel’s
recommendations in finalizing the proposed updates;

(c) The Copermittees for each Watershed Management Area
must submit 1) proposed updates to the Water Quality
Improvement Plan and supporting rationale, and 2)
recommendations received from the public and the Water
Quality Improvement Consultation Panel and the rationale
for the requested updates, either in the Water Quality
Improvement Plan Annual Reports required pursuant to
Provision F.3.b.(3), or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. The updates
submitted will be deemed accepted for inclusion in the
Water Quality Improvement Plan ninety (90) days after
submission unless otherwise directed in writing by the San
Diego Water Board Executive Officer;

(d) The Copermittees must revise the requested updates as
directed by the San Diego Water Board Executive Officer;
and

(e) Updated Water Quality Improvement Plans must be
made available on the Regional Clearinghouse required
pursuant to Provision F.4 within 30 days of acceptance of the
requested updates by the San Diego Water Board.

(2) No later than six months following Office of Administrative Law
and USEPA approval of any TMDL Basin Plan amendment with
wasteload allocations (WLAs) assigned to the Copermittees during
the term of this Order, the Copermittees must initiate an update to
the applicable Water Quality Improvement Plans in accordance with
Provision F.1 or Provision F.2.c.(1) to incorporate the requirements
of the TMDL WLAs.
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Provision F.3.b.(3) requires:

(3) Water Quality Improvement Plan Annual Reports

The Copermittees for each Watershed Management Area must
submit a Water Quality Improvement Plan Annual Report for each
reporting period no later than January 31 of the following year. The
annual reporting period consists of two different periods: 1) July 1
to June 30 of the following year for the jurisdictional runoff
management programs, 2) October 1 to September 30 of the
following year for the monitoring and assessment programs. The
Water Quality Improvement Plan Annual Reports must be made
available on the Regional Clearinghouse required pursuant to
Provision F.4. Each Annual Report must include the following:

(2) The receiving water and MS4 outfall discharge monitoring data
collected pursuant to Provisions D.1 and D.2, summarized and
presented in tabular and graphical form;

(b) The progress of the special studies required pursuant to Provision
D.3, and the findings, interpretations and conclusions of a special
study, or each phase of a special study, upon its completion;

(¢) The findings, interpretations and conclusions from the
assessments required pursuant to Provision D.4;

(d) The progress of implementing the Water Quality Improvement
Plan, including, but not limited to, the following:

(i) The progress toward achieving the interim and final
numeric goals for the highest water quality priorities for the
Watershed Management Area;

(ii) The water quality improvement strategies that were
implemented and/or no longer implemented by each of the
Copermittees during the reporting period and previous
reporting periods;

(iii) The water quality improvement strategies planned for
implementation during the next reporting period;

(iv) Proposed modifications to the water quality
improvement strategies, the public comments received and
the supporting rationale for the proposed modifications;

(v) Previous modifications or updates incorporated into the
Water Quality Improvement Plan and/or each Copermittee’s
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jurisdictional runoff management program document and
implemented by the Copermittees in the Watershed
Management Area; and

(vi) Proposed modifications or updates to the Water Quality
Improvement Plan and/or each Copermittee’s jurisdictional
runoff management program document;

(¢) A completed Jurisdictional Runoff Management Program
Annual Report Form (contained in Attachment D to this Order or a
revised form accepted by the San Diego Water Board) for each
Copermittee in the Watershed Management Area, certified by a
Principal Executive Officer, Ranking Elected Official, or Duly
Authorized Representative; and

(f) Each Copermittee must provide any data or documentation
utilized in developing the Water Quality Improvement Plan Annual
Report upon request by the San Diego Water Board. Any
Copermittee monitoring data utilized in developing the Water
Quality Improvement Plan Annual Report must be uploaded to the
California Environmental Data Exchange Network (CEDEN).29
Any Copermittee monitoring and assessment data utilized in
developing the Water Quality Improvement Plan Annual Report
must be available for access on the Regional Clearinghouse required
pursuant to Provision F.4.

2. These Permit Requirements Are State Mandates

Nothing in the CWA, its regulations, or case law requires local agencies to develop,
implement, update, and provide annual reports on a WQIP for each of the Watershed Management
Areas. As discussed in Section IV.A and B, the requirement to attain water quality standards,
which is the end goal of the WQIP and the WQIP process set forth in Provisions B and F, is a
discretionary decision by the Regional Water Board, and not required by federal law.

3. These Are New Requirements or Require Higher Levels of Service

This Commission has previously reviewed requirements in a 2007 MS4 permit issued by
the Regional Water Board that were similar to, but much less extensive than, the cited requirements
of Provisions B and F and found them to constitute an unfunded state mandate. The Commission
found that requirements in Provision E.2.f and g of Regional Board Order R9-2007-0001 (the
“2007 San Diego County Permit”), which are similar but less proscriptive than the requirements
of B2-B6, F.1, F.2.c. and F.3.b.(c) of the Regional Permit, were unfunded state mandates. The
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Commission found that the “federal regulations authorize but do not require the specificity
regarding whether collaboration occurs on a jurisdictional, watershed, or other basis.”%°

Previous permits covering the Joint Test Claimants did not require them to develop,
implement, update, and provide annual reports on a WQIP for each of the Watershed Management
Areas. Provisions G.2 through G.7 of the 2009 Permit required the Joint Test Claimants to
collaborate in the development and implementation of a Watershed Water Quality Work Plan
(“Watershed Work Plan”) for each watershed. Each Watershed Work Plan was required to
characterize receiving water quality in the watershed, identify highest priority water quality
problems, identify the sources of the highest water quality problems, develop a watershed BMP
implementation strategy, include a strategy to model and monitor improvements in receiving water
quality resulting from implementation of the BMPs, and include a schedule for development and
implementation of the strategy outlined in the Watershed Work Plan. These requirements were
the subject of a test claim on the 2009 Permit, which is incorporated herein by this reference.®
These requirements, however, were far less impactful than the cited requirements of Provisions B
and I of the Regional Permit, which impose both new programs and higher levels of service on
the Permittees.

In addition to representing new programs and higher levels of service, the WQIP process
in the cited portions of Provisions B and F also shifts responsibility for the development of TMDLs
from the state, where it is laid under the CWA and its regulations, to the Joint Test Claimants. The
test for determining whether the “new program or higher level of service” is a state mandate is
whether the state has a “true choice” in the matter of implementation, i.e., whether the state freely

chose to impose that program on local municipalities as opposed to performing the obligation
itself.”!

As discussed above, TMDLs are designed to improve water quality in “impaired”
waterbodies. The federal CWA regulations require states to assess a waterbody with respect to
pollutants which impair its ability to meet assigned beneficial uses, including the amount of the
total load of such pollutants which the waterbody can receive and still meet water quality standards
and to develop allocations, including WLAs.*> Following this effort, state law requires the
development of an implementation plan.®?

The requirements of Provision B.1 through B.4 shift that process of assessing waterbodies,
determining total loads and developing implementation plans to the Joint Test Claimants. These
provisions require the Joint Test Claimants to identify prior water quality conditions in the
watersheds, including assessment of receiving water conditions, impacts from MS4 discharges and
the identification of potential water quality improvement strategies, requiring the Permittees to
develop goals and schedules, including final numeric goals as well as interim dates for interim
goals, and requiring the development of jurisdictional strategies and Watershed Management Area

8 Statement of Decision, Test Claim 07-TC-09, at 74.
% Test Claim 10-TC-11, § IV.G.

°l Hayes, 11 Cal.App.4" at 1593-94.

%2 See generally 40 C.F.R. §130.7(b).

% Water Code §13241.
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strategies. These provisions, as well as Provision B.3.c (discussed in Section IV.D) shift the
responsibility of the Regional Water Board to develop TMDLs for impaired waterbodies to the
Joint Test Claimants.

This shift was explicitly recognized by the Regional Board in its adoption of the Regional
Permit. The Board noted that implementation of the WQIPs in the cases of watersheds with
waterbodies already affected by pollutants may allow the Board to re-evaluate the status of such
waterbodies and, potentially, move the waterbodies from the 303(d) list (which require TMDL
implementation) to a less stringent categorization.”* Although, as the Regional Board has asserted,
WQIP implementation may have advantages over TMDLs from a policy standpoint, that is not the
issue before the Commission. The issue is whether the Board has shifted its federally imposed
TMDL responsibility to the Permittees, thus creating a state mandate.®

4. Mandated Activities in Regional Permit

The Regional Permit requires the Joint Test Claimants to perform the following activities
that are not required under either federal law or the 2009 Permit:

(a) Develop and Implement WOIP

e identify the water quality priorities within each Watershed Management
Area that will be addressed by the WQIP.%

e consider [nine] factors at a minimum, to identify water quality priorities
based on impacts of MS4 discharges on receiving water beneficial
97
uses

e consider [six factors] at a minimum, to identify the potential impacts to
receiving waters that may be caused or contributed to by discharges
from the Permittees’ MS4s.%%use the information gathered for
Provisions B.2.a and B.2.b to develop a list of priority water quality
conditions as pollutants, stressors and/or receiving water conditions that
are the highest threat to receiving water quality or that most adversely
affect the quality of receiving waters. The list must include [five
elements] for each priority water quality condition.*

e identify the highest priority water quality conditions to be addressed by
the WQIP, and provide a rationale for selecting a subset of the water
quality conditions identified pursuant to Provision B.2.c.(1) as the

%  See Regional Permit Fact Sheet at F-63 to F-65
% Hayes, supra, 11 Cal. App.4% at 1593-94,

% Regional Permit Provision B.2.a.

Regional Permit Provision B.2.a.

8 Regional Permit Provision B.2.b.

% Regional Permit Provision B.2.c.(1).
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highest priorities.!%

e identify and prioritize known and suspected sources of storm water and
non-storm water pollutants and/or other stressors associated with MS4
discharges that cause or contribute to the highest priority water quality
conditions identified under Provision B.2.c. The identification of
known and suspected sources of pollutants and/or stressors that cause or
contribute to the highest priority water quality conditions as identified
for Provision B.2.c must consider [five factors].!%!

e evaluate the findings identified under Provisions B.2.a-d, and identify
potential strategies that can result in improvements to water quality in
MS4 discharges and/or receiving waters within the Watershed
Management Area. Potential water quality improvement strategies that
may be implemented within the Watershed Management Area must
include [three factors].!??

o identify and develop specific water quality improvement goals and
strategies to address the highest priority water quality conditions
identified within a Watershed Management Area. The water quality
improvement goals and strategies must address the highest priority
water quality conditions by effectively prohibiting non-storm water
discharges to the MS4, reducing pollutants in storm water discharges
from the MS4 to the MEP, and protecting the water quality standards of
receiving waters.!03

e develop and incorporate numeric goals into the WQIP. Numeric goals
must be used to support WQIP implementation and measure reasonable
progress towards addressing the highest priority water quality
conditions identified under Provision B.2.c. The Permittees must
establish and incorporate [final and interim] numeric goals in the
WQIP.1%

e develop and incorporate schedules for achieving the numeric goals into
the WQIP. The schedules must demonstrate reasonable progress toward
achieving the final numeric goals required for Provision B.3.a.(1). The
Permittees must incorporate the schedules for achieving the numeric
goals into the WQIP based on final and interim dates for achieving final
and interim numeric goals based on eight considerations specified in

1
1
1
1
1

=

° Regional Permit Provision B.2.c.(2).

! Regional Permit Provision B.2.d.(1)-(5).
Regional Permit Provision B.2.e.

3 Regional Permit Provision B.3.

4 Regional Permit Provision B.3.a.(1).

o Qo Q ©
n
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Provision B.3.a.(2).(a).(i)-(iv) and Provision B.3.a.(2).(b).(i)-(iv).'%

e identify the strategies that will be implemented in each Watershed
Management Area as follows:

o (1) Jurisdictional Strategies ...!%

o (2) Watershed Management Area Strategies . . .!77
o (3) Schedules for Implementing Strategies.!%®

e develop and incorporate an integrated monitoring and assessment
program into the WQIP.!%

e implement the iterative approach pursuant to Provision A.4 to adapt the
WQIP, monitoring and assessment program, and jurisdictional runoff
management programs to become more effective toward achieving
compliance with Provisions A.l.a, A.l.c and A.2.a, and must include
the following

o re-evaluation of priority water quality conditions . . .
o adaptation of goals, strategies and schedules . . .
110

o adaptation of monitoring and assessment

(b) Update WQIPs

e develop and implement a public participation process to obtain data,
information and recommendations for updating the WQIP. The public
participation process must provide for a publicly available and noticed
schedule of opportunities for the public to participate and provide
comments during the development of updates to the WQIP;

e consult with the Water Quality Improvement Consultation Panel on
proposed updates of the WQIP, and consider the Consultation Panel’s
recommendations in finalizing the proposed updates;

e submit 1) proposed updates to the WQIP and supporting rationale, and
2) recommendations received from the public and the Consultation
Panel and the rationale for the requested updates, either in the WQIP

105
106
107
108
109
110

Regional Permit Provision B.3.a.(2).
Regional Permit Provision B.3.b.(1).
Regional Permit Provision B.3.b.(2).
Regional Permit Provision B.3.b.
Regional Permit Provision B.4.
Regional Permit Provision B.5.
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Annual Reports required pursuant to Provision F.3.b.(3), or as part of
the Report of Waste Discharge required pursuant to Provision F.5.b;

e revise the requested updates as directed by the Regional Water Board
Executive Officer; and

e make the updated WQIPs available on the Regional Clearinghouse
required pursuant to Provision F.4 within 30 days of acceptance of the
requested updates by the Regional Water Board.

(c) Report on WQIPs

e Submit a WQIP Annual Report for each reporting period no later than
January 31 of the following year, which includes the following:

e The receiving water and MS4 outfall discharge monitoring data
collected pursuant to Provisions D.1 and D.2, summarized and
presented in tabular and graphical form;

e The progress of the special studies required pursuant to Provision D.3,
and the findings, interpretations and conclusions of a special study, or
each phase of a special study, upon its completion;

e The findings, interpretations and conclusions from the assessments
required pursuant to Provision D.4;

e The progress of implementing the WQIP, including, but not limited to,
the following:

(1) The progress toward achieving the interim and final
numeric goals for the highest water quality priorities for
the Watershed Management Area;

(i1) The water quality improvement strategies that were
implemented and/or no longer implemented by each of
the Copermittees during the reporting period and
previous reporting periods;

(iii) The water quality improvement strategies planned
for implementation during the next reporting period;

(iv) Proposed modifications to the water quality
improvement strategies, the public comments received
and the supporting rationale for the proposed
modifications;
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(v) Previous modifications or updates incorporated into
the WQIP and/or each Permittee’s jurisdictional runoff
management program document and implemented by the
Permittees in the Watershed Management Area; and

(vi) Proposed modifications or updates to the WQIP
and/or each Permittee’s jurisdictional runoff
management program document;

e A completed Jurisdictional Runoff Management Program Annual
Report Form (contained in Attachment D to the Regional Permit or a
revised form accepted by the Regional Water Board) for each Permittee
in the Watershed Management Area, certified by a Principal Executive
Officer, Ranking Flected Official, or Duly Authorized Representative;
and

e Any data or documentation utilized in developing the WQIP Annual
Report upon request by the Regional Water Board. Any Permittee
monitoring data utilized in developing the WQIP Annual Report must
be uploaded to the California Environmental Data Exchange Network
(CEDEN).29 Any Copermittee monitoring and assessment data utilized
in developing the WQIP Annual Report must be available for access on
the Regional Clearinghouse required pursuant to Provision F.4.

5. Actual and Estimated Reimbursable Costs

To comply with the Regional Permit’s WQIP requirements, the Joint Test Claimants must
expend resources each year to develop, administer, and maintain programs required under each
WQIP in which they participate. This includes costs needed to conduct studies and investigations,
plan and implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor, assess,
report on, and modify these programs as necessary to maintain compliance with each WQIP.
These elements may include staffing, materials and supplies, as well as contract work. The Joint
Test Claimants have spent $4,100 in FY 2014-15 and $321,291 in FY 2015-16 and estimate that
they will spend $243,427 in FY 2016-17 with respect to these requirements.'!!

D. ALTERNATIVE COMPLIANCE OPTION, PROVISION B.3.c.
1. Mandated Requirement in Regional Permit

Provision B.3.c of the Regional Permit provides that permittees have “the option to use
implementation of the Water Quality Improvement Plan to demonstrate compliance with the
requirements of Provisions A.1.a, A.l.c, A.1.d, A.2.a, and A.3.b within a Watershed Management

11 See Section 6 Declarations, 9 7.c.
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Area, subject to [certain] conditions[.]”!!? Recognizing that permittees, including the Joint Test
Claimants, are in jeopardy for their inability to comply with the strict numeric limitations in
Provisions A.2 — A.3, Provision B.3.c of the Regional Permit establishes a “voluntary” alternative
compliance option (“ACO”) that would allow the Permittees to be deemed compliant with these
provisions by undertaking actions above and beyond developing and implementing a WQIP for
each Watershed Management Area.

As discussed below, while termed an “option,” the ACO is neither an “alternative” to
ultimate strict compliance with receiving water limitations nor is it truly “voluntary.”

Provision B.3.c provides!!*:

c. PROHIBITIONS AND LIMITATIONS COMPLIANCE
OPTION

Each Copermittee has the option to utilize the implementation of the
Water Quality Improvement Plan to demonstrate compliance with the
requirements of Provisions A.1.a, A.1.c, A.1.d, A.2, and A.3.b within a
Watershed Management Area subject to the following conditions:

(1) A Copermittee is eligible to be deemed in compliance with
Provisions A.l.a, A.l.c, A.l.d, A2, and A.3.b within a
Watershed Management Area when the Water Quality
Improvement Plan for a Watershed Management Area
incorporates the following:

(a) Numeric goals, water quality improvement strategies, and
schedules developed pursuant to Provisions B.3.a and B.3.b
that include the following:

(1) Interim and final WQBELS established by the TMDLs in
Attachment E to this Order applicable to the
Copermittee’s jurisdiction within the Watershed
Management Area; AND

(i1) Interim and final numeric goals for any ASBS subject to
the provisions of Attachment B to State Water Board
Resolution No. 2012-0012 (included as Attachment A to
this Order) applicable to the Copermittee’s jurisdiction
within the Watershed Management Area; AND

(iii) Interim and final numeric goals applicable to the
Copermittee’s MS4 discharges within the Watershed
Management Area expressed as numeric concentration-

112 Regional Permit, B.3.c.
113 Footnotes omitted.
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based or load-based goals for all pollutants and
conditions listed on the Clean Water Act Section 303(d)
List of Water Quality Impaired Segments for the
receiving waters in the Watershed Management Area
that do not have a TMDL incorporated into Attachment
E to this Order; AND/OR

(iv) Interim and final numeric goals for pollutants and
conditions identified as receiving water priorities in the
Water Quality Improvement Plan that will result in
chemical, physical, and biological conditions protective
of the beneficial uses of the receiving waters impacted
by the Copermittee’s MS4 discharges within the
Watershed Management Area; AND

(v) The Copermittee has the option to include interim and
final numeric goals applicable to the Copermittee’s MS4
discharges and/or receiving waters within the Watershed
Management Area for any pollutants or conditions in
addition to those described in Provisions B.3.c.(1)(a)(i)-
(iv); AND

(vi) Schedules for achieving each final numeric goal that
reflect a realistic assessment of the shortest practicable
time needed for achievement; AND

(vii) For each final numeric goal developed pursuant to
Provisions B.3.a and B.3.c.(1)(a)(i)-(v), annual
milestones and the dates for their achievement must be
included within each of the next five (5) Water Quality
Improvement Plan Annual Report reporting periods, or
until the final numeric goal is achieved. Annual
milestones and the dates for their achievement for the 5
Water Quality Improvement Plan Annual Report
reporting periods of the next permit term, or until the
final numeric goal is achieved, must be provided as part
of the Report of Waste Discharge required pursuant to
Provision F.5.

(b) An analysis that meets all of the following conditions:

(1) The analysis, with clearly stated assumptions included in
the analysis, must quantitatively demonstrate that the
implementation of the water quality improvement
strategies required under Provision B.3.b will achieve
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the final numeric goals within the schedules developed
pursuant to Provisions B.3.a and B.3.c.(1)(a).

(i) The development of the analysis must include a public
participation process which allows the public to review
and provide comments on the analysis methodology
utilized and the assumptions included in the analysis.
Public comments and responses must be included as part
of the analysis documentation included in the Water
Quality Improvement Plan.

(iif) The analysis may be performed by an individual
Copermittee or jointly by two or more Copermittees
choosing to utilize this compliance option for their
jurisdictions within the Watershed Management Area.

(iv) The analysis must be updated as part of the iterative
approach and adaptive management process required
under Provisions B.5.a-b.

(c) Specific monitoring and assessments required pursuant to
Provision B.4.a that will be performed by the Copermittee
capable of 1) demonstrating whether the implementation of
the water quality improvement strategies are making
progress toward achieving the numeric goals in accordance
with the established schedules developed pursuant to
Provisions B.3.a and B.3.c.(1)(a), and 2) determining
whether interim and final numeric goals have been achieved.
The specific monitoring and assessments must be updated as
part of the iterative approach and adaptive management
process required under Provision B.5.c.

(d) Documentation showing that the numeric goals, schedules,
and annual milestones proposed pursuant to Provision
B.3.c.(1)(a), the analysis performed pursuant to Provision
B.3.c.(1)(b), and the specific monitoring and assessments
proposed pursuant to Provision B.3.c.(1)(c) have been
reviewed by the Water Quality Improvement Consultation
Panel (see Provision F.1.a.(1)(b)). Updates must be reviewed
by the Water Quality Improvement Consultation Panel for
any recommendations.

(2) Each Copermittee that voluntarily completes the requirements of
Provision B.3.c.(1) is deemed in compliance with Provisions
A.la, Allc, Ald, A2, and A3.b for the pollutants and
conditions for which numeric goals are developed when the
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Water Quality Improvement Plan, incorporating the
requirements of Provision B.3.c.(1), is accepted by the San
Diego Water Board pursuant to Provision F.1.b or F.2.c. The
Copermittee is deemed in compliance during the term of this
Order as long as:

(a) The Copermittee is implementing the water quality
improvement strategies within its jurisdiction developed
pursuant to Provision B.3.b.(1) and in compliance with the
schedules for implementing the strategies established
pursuant to Provisions B.3.b.(3)(a) and B.3.c.(1)(a)(vii);
AND

(b) The Copermittee is performing the monitoring and
assessments developed pursuant to Provision B.3.c.(1)(c);
AND

(c) The Copermittee’s assessments in the Water Quality
Improvement Plan Annual Report submitted pursuant to
Provision F.3.b.(3) support a conclusion that: 1) the
Copermittee is in compliance with the annual milestones and
dates for achievement developed pursuant to Provision
B.3.c.(1)(a)(vii), OR 2) the Copermittee has provided
acceptable rationale and recommends appropriate
modifications to the interim numeric goals, and/or water
quality improvement strategies, and/or schedules to improve
the rate of progress toward achieving the final numeric goals
developed pursuant to Provisions B.3.a and B.3.c.(1)(a)(i)-
(vi); AND

(d) Any proposed modifications to the numeric goals, strategies,
schedules, and/or annual milestones are accepted by the San
Diego Water Board as part of subsequent updates to the
Water Quality Improvement Plan pursuant to Provision
F.2.c; AND

() The Copermittee is implementing the requirements of
Provision A .4.a.

2, The Permit Requirements Are a State Mandate

The ACO is a state mandate. First, the ACO is not an alternative to ultimate strict
compliance with receiving water limitations because Section B.3.c requires the Joint Test
Claimants to demonstrate through the planning documents required by the WQIP that they will
attain the numeric effluent limitations strictly enforced in Provisions A.2 - A.3 and Attachment E
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of the Regional Permit. Under the ACO, therefore, Permittees must still attain all receiving water
limitations.

Second, the ACO is not a truly voluntary alternative. To be considered a “voluntary”
program, a government entity “must have a genuine choice whether to accept the offer” and
voluntariness ends where “pressure turns into compulsion.”'!* Where a governmental entity lacks
a meaningful choice, because non-compliance with a provision would subject the agency to a
“barrage of litigation with no real defense,” a regulation is considered a mandate.'’> Here, the
Joint Test Claimants must either, at substantial cost, attempt to comply with Section B.3.c and the
numeric effluent limitations required to be attained therein (if possible), or be out of compliance
with the RWL provisions of the Regional Permit, thereby exposing the Permittees to potential civil
penalties!!® and exposure to third party lawsuits. Such exposure is a current risk to the Joint Test
Claimants, as is reflected by the very provision of the ACO.

Faced with such a “choice,” the Permittees have no meaningful option other than to try and
obtain “alternative compliance” for RWLs via the massive undertaking (and associated costs)
imposed by Section B.3.c. Because failure to undertake the ACO exposes the Joint Test Claimants
to both Regional Water Board enforcement actions and citizen suits under the CWA, both with
potential massive financial penalties, the ACO provides no meaningful alternative to strict
compliance with Sections A.2-4 and Attachment E.

3. These Provisions Are New Programs or Require Higher Levels of Service

As previously discussed, the WQIP provisions in the Regional Permit, including Provision
B.3.c., are new to the Joint Test Claimants, and were not part of any previous MS4 permit. The
requirements thus represent a new program and a higher level of service. Moreover, under
Hayes,''7 the ACO provision represents a state mandate because it further confirms that the
purpose of the WQIP requirements in Provision B of the Regional Permit is to shift the requirement
for the Regional Board to develop TMDLs to the Joint Test Claimants. Provision B.3.c. effectuates
this shift through its requirements for the incorporation of interim and final numeric goals and for
the attainment of those goals.

That the provision serves this TMDL development purpose was expressly conceded by
Regional Board senior staff at the hearing to adopt the Second Amended Permit. In response to a
comment made by a Permittee representative that WQIP requirements, including Provision B.3.c.,
were supplanting the need for the Regional Board to develop TMDLs and other federally required
provisions, Regional Board staff agreed.!'®

14 See generally Nat’l Fed’n of Indep. Bus. v. Sebelius (2012) 132 S.Ct. 2566, 2571.

5 Hayes, supra, 11 Cal.App.4th at 1592,

116 See US EPA, Civil Monetary Penalty Inflation Adjustment Rule 78 Fed. Reg. 66643, 66647-48 (Nov. 6, 2013).
117 11 Cal. App.4™ at 1593-94.

118 See Transcript of November 18, 2015 Hearing before the San Diego Regional Water Quality Control Board,
page 112 line 12 to page 113 line 8 (Permittee comment) and page 273 line 19 to page 274 line 22 (Regional Board
response). A copy of relevant portions of this transcript is included in Section 7, Volume IV, Tab 8.
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4. Mandated Activities in Regional Permit

Provision B.3.c. requires that the WQIP for a Watershed Management Area incorporate
numeric goals, water quality improvement strategies and schedules that include interim and final
WQBELSs for TMDLs, interim and final goals for any ASBS, interim and final numeric goals
applicable to MS4 discharges in 303(d)-listed impaired waterbodies that are not subject to a
TMDL, interim and final numeric goals that will result in conditions protective of the beneficial
uses of receiving waters, schedules for achieving each final numeric goal and the identification of
annual milestones toward achievement of the goals. ~Additionally, an analysis is required to
quantitatively demonstrate that the water quality strategies will achieve the final numeric goals,
and including public participation. Further, monitoring and assessments are required to
demonstrate whether implementation of the water quality strategies are making progress toward
achieving the numeric goals, or whether they have been achieved. Documentation must also be
provided showing that the various elements required by provision B.3.c. have been reviewed by
the WQIP Consultation Panel for any recommendations.

5. Actual and Estimated Reimbursable Costs

To comply with the Regional Permit’s ACO provision, the Joint Test Claimants must
expend resources each year to, among other items, conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables, meetings,
stakeholder coordination, public outreach and workshops, etc.), identify and implement annual
milestones and conduct analyses regarding the ability of the water quality strategies to meet
numeric goals, and to monitor, assess, report on, and modify these programs as necessary. These
elements may include staffing, materials and supplies, as well as contract work. The Joint Test
Claimants did not spend funds to comply with this requirement in FY 2015-16, but estimate that
they will spend $19,776 during FY 2016-17.11°

E. CRITICAL SEDIMENT AND HYDROMODIFICATION, PROVISION E.3.c.(2)
1. Mandated Requirements in Regional Permit
Provision E.3.c.(2) of the Regional Permit, “Hydromodification Management BMP
Requirements,” imposes new unfunded state-mandated requirements on the Joint Test Claimants
that are not federally required.

Specifically, Provision E.3.c.(2) of the Regional Permit requires the following:

(2) Hydromodification Management BMP Requirements

Each Copermittee must require each Priority Development Project
to implement onsite BMPs to manage hydromodification that may
be caused by storm water runoff discharged from a project as
follows: . ..

119 See Section 6 Declarations, §7.d.
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(b) Each Priority Development Project must avoid critical
sediment yield areas known to the Copermittee or identified
by the optional Watershed Management Area Analysis
pursuant to Provision B.3.b.(4), or implement measures that
allow critical coarse sediment to be discharged to receiving
waters, such that there is no net impact to the receiving
water.

2. The Permit Requirements Are a State Mandate

The Commission, in Test Claim 07-TC-09, already has determined that the
hydromodification management requirement in the 2007 San Diego County MS4 permit
constitutes a state-mandated new program or higher level of service. '?° Nothing in the CWA, its
regulations, or case law requires local agencies to implement onsitt BMPs to manage
hydromodification that may be caused by storm water runoff discharged from a project or to
establish criteria for such efforts.'?!

3. These Provisions Are New Programs or Require Higher Levels of Service

Previous permits did not include a requirement that Priority Development Projects avoid
critical sediment yield areas or to design BMPs that will allow coarse sediment to be discharged
to receiving waters. The 2009 Permit required the Joint Test Claimants to collaborate in the
development and implementation of a hydromodification management plan to manage increases
in runoff discharge rates and durations from Priority Development Projects meeting specified
criteria.'?? This requirement was included in a previous test claim, which is incorporated herein
by this reference.'” Previous permits did not require the specific onsite BMPs to manage
hydromodification that may be caused by storm water runoff discharged from South Orange
County Permittee projects.

4. Mandated Activities in Regional Permit

Provision E.3.c.(2) of the Regional Permit requires the Joint Test Claimants to hire a
consultant to establish defensible standards for determining the location of critical sediment yield
areas to be avoided and as to how Priority Development Projects meet various criteria regarding
the discharge of coarse sediment to receiving waters. It further requires monitoring, assessment
and reporting, with modification of the programs as necessary.

5. Actual and Estimated Reimbursable Costs

The Joint Test Claimants must develop and implement standards and programs to identify
critical sediment yield areas to be avoided by Priority Development Projects and techniques to
manage discharges coarse sediment. This includes costs needed to conduct modeling and studies,

120 Statement of Decision, Test Claim 07-TC-09, at 97.

121 33 U.S.C. § 1342 (p); 40 C.F.R. § 122.26; see also Statement of Decision, Test Claim 07-TC-09, at 51.
122 2009 Permit, Provision F.1.h.

123 Test Claim 10-TC-11, § IV.E.
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plan and implement new program activities, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Permit Provision E.3.c.(2)(b). This work may
include staffing, materials and supplies, and contract work. The Joint Test Claimants expect to
expend funds to update the hydromodification plan. Additional costs related to the completion,
implementation, review, and modification of these approaches are not currently known. The Joint
Test Claimants spent $5,000 in FY 2014-15, $2,000 in FY 2015-16 and estimate that they will
spend $33,580 in FY 2016-17 with respect to these requirements.'2*

F. BMP DESIGN MANUAL UPDATE, PROVISIONS E.3.d AND F.2.b
1. Mandated Requirements in Regional Permit

Provisions E.3.d and F.2.b of the Regional Permit, entitled “BMP Design Manual
Updates,” imposes new unfunded state-mandated requirements on the Joint Test Claimants that
are not required by federal law.

Provision E.3.d requires the Joint Test Claimants to “update [their] BMP Design Manual .
. . [to] include the following:

(1) Updated procedures to determine the nature and extent of storm water
requirements applicable to a potential development or redevelopment
projects. . . .

(2) Updated procedures to identify pollutants and conditions of concern for
selecting the most appropriate structural BMPs that consider, at a minimum,
the following:

(a) Receiving water quality (including pollutants for which receiving
waters are listed as impaired under the CWA section 303(d) List);

(b) Pollutants, stressors, and/or receiving water conditions that cause or
contribute to the highest priority water quality conditions identified in
the Water Quality Improvement Plan;

(c¢) Land use type of the project and pollutants associated with that land use
type; and

(d) Pollutants expected to be present onsite.

(3) Updated procedures for designing structural BMPs, including any updated
performance requirements to be consistent with the requirements of
Provision E.3.c for all structural BMPs listed in the BMP Design Manual.

(4) Long-term maintenance criteria for each structural BMP listed in the BMP

124 See Section 6 Declarations, 9 7.e.
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Design Manual; and

(5) Alternative compliance criteria, in accordance with the requirements under
Provision E.3.c.(3), if the Copermittee elects to allow Priority Development
Projects within its jurisdiction to utilize alternative compliance.

Provision F.2.b requires the following:
b. BMP DESIGN MANUAL UPDATES

Each Copermittee must update its BMP Design Manual in accordance with the
following requirements:

(1) Each Copermittee must update its BMP Design Manual to incorporate the
requirements of Provisions E.3.a~-d concurrent with the submittal of the
Water Quality Improvement Plan. Each Copermittee must correct any
deficiencies in the BMP Design Manual based on comments received from
the San Diego Water Board in the updates submitted with the Water Quality
Improvement Plan Annual Report;

(2) Subsequent updates to the BMP Design Manual must be consistent with the
requirements of Provisions E.3.a~-d and must be submitted as part of the
Water Quality Improvement Plan Annual Reports required pursuant to
Provision F.3.b.(3), or as part of the Report of Waste Discharge required
pursuant to Provision F.5.b; and

(3) Updated BMP Design Manuals must be made available on the Regional
Clearinghouse required pursuant to Provision F.4 within 30 days of
completing the update.

2. The Permit Requirements Are a State Mandate

This Commission, in the Test Claim involving the 2007 San Diego County MS4 permit,
already has considered whether the requirement to review and update BMPs in local guidance
materials, such as a Standard Stormwater Mitigation Plan (“SSMP”), is required by federal law or
regulation and has determined that “nothing in the federal regulation requires agencies to update
local or model SSMPs.”'?>  Moreover, nothing in the CWA, its regulations, or case law requires
local agencies to update a BMP Design Manual to include specific procedures and criteria.!%6

The Commission also considered and decided that nothing in federal law or regulation
requires updated guidance documents to incorporate minimum low impact development (“LID”)
and other BMP requirements for incorporation into local plans.'?” The CWA only requires MS4

125 Statement of Decision, Test Claim 07-TC-09, at 51.
126 33 U.S.C. § 1342(p); 40 C.F.R. § 122.26; see also Statement of Decision, Test Claim 07-TC-09, at, 51.
127 1d at 51.
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permits to impose controls that reduce the discharge of pollutants to the MEP.!?® MEP is not
defined, but the CW A suggests management practices, control techniques, and system, design, and
engineering methods as options for attaining the maximum reduction possible.!® When
suggestions are no longer merely being suggested as options for consideration “but are required
acts, [t]hese requirements constitute a higher level of service.”!*

Federal regulations require municipal stormwater permit application to include a plan for
developing, implementing and enforcing controls to reduce the discharge from MS4s that originate
in areas of new development.!3! Requiring post-construction controls to limit pollutant discharges
originating in areas of new development may be within the requirements of Section
122.26(d)(2)(iv)(A) of the federal regulations, but the specific requirements contained in the
Regional Permit are not required in the regulations. By adopting permit provisions that require
the Joint Test Claimants to create and update a BMP Design Manual to include specific procedures
and criteria, the state has freely chosen!3? to impose requirements and related costs that are not
federally mandated and that, when mandated by the state, constitute a new program or higher level
of service.!*?

3. These Provisions Are New Programs or Require Higher Levels of Service

Previous permits required the Joint Test Claimants to update a model “Standard Storm
Water Mitigation Plan” and each Copermittee to update a local SSMP.!3* The SSMP, now called
the BMP Design Manual, was not required to include the specific procedures and criteria now
required in the Regional Permit and identified above.

4. Mandated Activities in Regional Permit

Provisions E.3.d and F.2.b require the Joint Test Claimants to update the BMP Design
Manual to include specific procedures and criteria. To perform this work, the permittees must hire
a consultant to determine the nature of those procedures and criteria and to revise the Design
Manual accordingly. The Joint Test Claimants have further been required to collaborate to update
the BMP Design Manual for submission concurrent with the submission of each Water Quality
Improvement Plan, and face additional costs if the update is not fully satisfactory to the Regional
Board.!®

5. Actual and Estimated Reimbursable Costs

To comply with the Regional Permit’s stricter onsite BMP requirements for Priority
Development Projects, the Joint Test Claimants must expend resources to update the BMP Design

197 33 U.S.C. § 1342 (p)(3)(B)iii).

129 Statement of Decision, Test Claim 07-TC-09, at 51.

130 1d; see also Long Beach Unified School District v. State of California (1990) 225 Cal. App.3d 155, 173.
131 40 C.F.R. § 122.26(d)2)(v)(A)2).

132 See Hayes, supra, 11 Cal. App.4th at 1593-94.

133 Statement of Decision, Test Claim 07-TC-09, at 51.

1342009 Permit, F.1.d.

135 Regional Permit, Provision F.2.b.
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Manual to include specific standards, procedures, and criteria. To comply with the Regional
Permit’s stricter requirements for Priority Development Projects, the Joint Test Claimants must
expend resources to update the Model Water Quality Management Plan to include revised
standards, procedures, and criteria required by the Regional Permit. The permittees must also
develop their own local Model Water Quality Management Plan to institute the minimum
standards of the regional Plan. These efforts includes costs to plan and implement new program
requirements (research and development of required deliverables, meetings, stakeholder
coordination, public outreach and training workshops, etc.), and to monitor, assess, report on, and
modify these programs as necessary to maintain compliance with Permit Section E.3.d. The Joint
Test Claimants have spent $44,107 in FY 2015-16 and estimate that they will spend $50,626 in
FY 2016-17 with respect to these requirements. '3

G. RESIDENTIAL INVENTORY AND INSPECTIONS, PROVISION E.5
1. Mandated Requirements in Regional Permit

Provisions E.5.a, E.5.c.(1)(a), E.5.c.(2)(a), and E.5.c.(3) of the Regional Permit, generally
entitled “Existing Development Management,” impose several new unfunded state-mandated
programs on the Joint Test Claimants.

Provision E.5.a requires the Joint Test Claimants to maintain and update a watershed-based
inventory of existing development that may discharge a pollutant load to and from the MS4. The
inventory must include:

. the [n]ame, location (hydrological subarea and address, if
applicable) of . . . residential areas;

. a description of the facility or area, including . . .
identification if a residential area is or includes a Common
Interest Area / Home Owner Association, or mobile home
park; [and]

. the identification of pollutants generated and potentially
generated by the [residential] area. ....

Provision E.5.(a)(3) requires the Joint Test Claimants to annually update a map showing
the location of inventoried existing development, watershed boundaries, and water bodies.

Provision E.5.c requires the Joint Test Claimants except for the Orange County Flood
Control District to maintain and update a watershed-based inventory of the existing development
that may discharge a pollutant load to and from the MS4. This Provision requires the following:

¢. EXISTING DEVELOPMENT INSPECTIONS’

136 See Section 6 Declarations, ] 7.1.
137 Footnotes omitted.
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Each Copermittee must conduct inspections of inventoried existing
development to ensure compliance with applicable local ordinances and
permits, and the requirements of this Order.

(1) Inspection Frequency

(a) Each Copermittee must establish appropriate inspection frequencies
for inventoried existing development in accordance with the following
requirements:

(1) At a minimum, inventoried existing development must be
inspected once every five years utilizing one or more of the
following methods:

[a] Drive-by inspections by Copermittee municipal and
contract staff;

[b] Onsite inspections by Copermittee municipal and
contract staff; and/or

[c] Visual inspections of publicly accessible inventoried
facilities or areas by volunteer monitoring or patrol
programs that have been trained by the Copermittee;

(i1) The frequency of inspections must be appropriate to confirm
that BMPs are being implemented to reduce the discharge of
pollutants in storm water from the MS4 to the MEP and
effectively prohibit non-storm water discharges to the MS4;

(iii) The frequency of inspections must be based on the potential
for a facility or area to discharge non-storm water and pollutants
in storm water, and should reflect the priorities set forth in the
Water Quality Improvement Plan;

(iv) Each Copermittee must annually perform onsite inspections
of an equivalent of at least 20 percent of the commercial
facilities and areas, industrial facilities, and municipal facilities
in its inventoried existing development; and

(v) Inventoried existing development must be inspected by the
Copermittee, as needed, in response to valid public complaints.

(b) Based upon inspection findings, each Copermittee must implement
all follow-up actions (i.e. education and outreach, re-inspection,

enforcement).

(2) Inspection Content
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(a) Inspections of existing development must include, at a minimum:

(i) Visual inspections for the presence of actual non-storm water
discharges;

(i1) Visual inspections for the presence of actual or potential
discharge of pollutants;

(iii) Visual inspections for the presence of actual or potential
illicit connections; and

(iv) Verification that the description of the facility or area in the
inventory, required pursuant to Provision E.5.a.(2), has not
changed.

(b) Onsite inspections of existing development by the Copermittee must
include, at a minimum:

(i) Assessment of compliance with its applicable local
ordinances and permits related to non-storm water and storm
water discharges and runoff;

(i1) Assessment of the implementation of the designated BMPs;

(iif) Verification of coverage under the Industrial General
Permit, when applicable; and

(iv) If any problems or violations are found, inspectors must take
and document appropriate actions in accordance with the
Enforcement Response Plan pursuant to Provision E.6.

(3) Inspection Tracking and Records

Each Copermittee must track all inspections and re-inspections at all
inventoried existing development. The Copermittee must retain all inspection
records in an electronic database or tabular format, which must be made
available to the San Diego Water Board upon request. Inspection records must
include, at a minimum:

(a) Name and location of the facility or area (address and hydrologic
subarea) consistent with the inventory name and location, pursuant to
Provision E.5.a.(1);

(b) Inspection and re-inspection date(s);

(c) Inspection method(s) (i.e. drive-by, onsite);
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(d) Observations and findings from the inspection(s);

(e) For onsite inspections of existing development by Copermittee
municipal or contract staff, the records must also include, as applicable:

(1) Description of any problems or violations found during the
inspection(s);

(ii) Description of enforcement actions issued in accordance
with the Enforcement Response Plan pursuant to Provision E.6;
and

(iii) The date problems or violations were resolved.
2. The Permit Requirements Are a State Mandate

The Commission has previously considered whether permit requirements to inspect
commercial and industrial facilities constituted unfunded state mandates.!*® Based on the plain
language of the federal regulations, which are silent on the types of facilities at issue in that permit,
the Commission held that performing inspections “as specified in the permit, is not a federal
mandate.”!*® Federal law and regulations are likewise silent on inspections of residential
properties. The requirement in the Regional Permit to inspect residential properties is an activity,
as in the Long Beach Unified School Dist. case discussed above, that is “a specified action going
beyond the federal requirement for inspections ‘to prevent illicit discharges to the municipal
separate storm sewer system.” [Citation] As such, the inspections are not federally mandated.”!4?

3. These Provisions Are New Programs or Require Higher Levels of Service

The 2009 Permit required establishment of a Residential program in the JRMP that
prioritized threats to water quality, required Joint Test Claimants to “encourage the use of pollution
prevention methods by residents,” to enforce their stormwater ordinances, to review the
effectiveness of efforts to reduce residential discharges with pollutants, and to undertake
educational activities. The 2009 Permit, however, did not establish the mandatory inventory and
inspection program now present in the Regional Permit.

4. Mandated Activities in Regional Permit

To comply with the residential inventory and inspection program requirements in the
Regional Permit, the Joint Test Claimants must create and maintain a watershed-based inventory
of existing residential development that includes the name, location (by hydrological subarea and
address) of every residential area in the jurisdiction, a description of the residential area, including
a description of whether the residential area is or includes a Common Interest Area/ Home Owner

138 Statement of Decision, Test Claim Nos. 03-TC-04, 03-TC-19, 03 TC-20, 03-TC-21, Test Claim on Los Angeles
Regional Quality Control Board Order No. 01-182 NPDES Permit CAS004001, at 36 (appeal pending).

139 Id

140 Id
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Association, or mobile home park, as well as identification of pollutants generated and potentially
generated by the residential area. The Joint Test Claimants will then need to conduct inspections
of every residential area at least once every 5 years, and possibly more often, to inspect for the
presence of actual non-storm water discharges, discharge of pollutants, illicit connections, whether
there have been any changes to the area, assessment of compliance with local regulations, and
assessment of BMPs. Each inspection must be tracked in an electronic database or tabular format
and must include five types of information as specified in the Permit.

5. Actual and Estimated Reimbursable Costs

The Joint Test Claimants must expend resources to develop, administer, and maintain a
new program to comply with the Regional Permit’s residential inspection requirements. These
expenses include costs needed to plan and implement inspection and enforcement activities and to
monitor, assess, report on, and modify this program as necessary to maintain compliance with
Provision E.5.c. Any of these cost types may include staffing, materials and supplies, and contract
work. This includes costs needed to conduct studies and investigations (mapping, modeling, pilot
studies, etc.), plan and implement inspection and enforcement activities (research and development
of program approaches, modification of ordinances, development of forms and tracking systems,
meetings, public outreach and workshops, etc.), and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Permit Provisions E.5.a and E.5.c. The Joint
Test Claimants have spent $1,056 in FY 2015-16 and estimate that they will spend $17,240 in FY
2016-17 with respect to these requirements. !

Unlike the regulatory fee that may be available to fund commercial and industrial
inspection programs, the Joint Test Claimants have no authority to impose a fee on residential
property for the sake of inspecting residential property.'** Such a fee would constitute a “property-
related” fee for a property-related service and would be subject to voter approval.'? The
Commission has already determined that “a local agency does not have sufficient fee authority
within the meaning of Government Code section 17556 if the fee or assessment is contingent on
the outcome of an election by voters or property owners.”'**

Further, since the Commission’s decision in Test Claim on Los Angeles Regional Quality
Control Board Order No. 01-182, voters in 2010 approved Proposition 26. Proposition 26 added
Article XIII C, section 1(e) to the California Constitution and prohibits charging a fee for a service
that is also of benefit to others who are not charged.' If the Joint Test Claimants charge a user
fee to comply with the Regional Permit requirements, it must be charged to all users in the
watershed who drain into the MS4. If they charge a smaller class of users than all those who
benefit from the stormwater program, such as residential properties, they may run afoul of
Proposition 26 for charging a smaller class than those who benefit from the MS4 service. For

141 See Section 6 Declarations, § 7.g.

142 Cf. Statement of Decision, Test Claim on Los Angeles Regional Quality Control Board Order No. 01-182, 55-
56.

3 Howard Jarvis Taxpayer Assoc. v. City of Salinas (2002) 98 Cal. App.4th 1351, 1354.

144 Statement of Decision, Test Claim 07-TC-09, at 106.

145 Cal. Const. art. XIIIC, § 1, subd. (e)(2).
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these reasons, the Joint Test Claimants do not have authority to impose a fee on residential
properties for the sake of complying with the inspection requirements in the Regional Permit.

H. RETROFIT AND REHABILITATE STREAM REQUIREMENT, PROVISION
E.S.e

1. Mandated Requirements in Regional Permit

Provision E.5.e of the Regional Permit, entitled “Retrofitting and Rehabilitating Areas of
Existing Development” imposes several new State-mandated programs on the Joint Test
Claimants.

Provision E.5.e.(1) requires the Joint Test Claimants to retrofit areas of existing
development, stating:

(1) Retrofitting Areas of Existing Development

Each Copermittee must describe in its jurisdictional runoff management
program document, a program to retrofit areas of existing development
within its jurisdiction to address identified sources of pollutants and/or
stressors that contribute to the highest priority water quality conditions in
the Watershed Management Area. The program must be implemented as
follows:

(a) Each Copermittee must identify areas of existing development as
candidates for retrofitting, focusing on areas where retrofitting will
address pollutants and/or stressors that contribute to the highest priority
water quality conditions identified in the Water Quality Improvement
Plan;

(b) Candidates for retrofitting projects may be utilized to reduce pollutants
that may be discharged in storm water from areas of existing
development, and/or address storm water runoff flows and durations
from areas of existing development that cause or contribute to
hydromodification in receiving waters;

(c) Each Copermittee must develop a strategy to facilitate the
implementation of retrofitting projects in areas of existing development
identified as candidates;

(d) Each Copermittee should identify areas of existing development where
Priority Development Projects may be allowed or should be encouraged
to implement or contribute toward the implementation of alternative
compliance retrofitting projects; and

() Where retrofitting projects within specific areas of existing
development are determined to be infeasible to address the highest
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priority water quality conditions in the Water Quality Improvement
Plan, the Copermittee should collaborate and cooperate with other
Copermittees and/or entities in the Watershed Management Area to
identify, develop, and implement regional retrofitting projects (i.e.
projects that can receive and/or treat storm water from one or more areas
of existing development and will result in a net benefit to water quality
and the environment) adjacent to and/or downstream of the areas of
existing development.

Provision E.5.e.(2) requires:

(2) Stream, Channel and/or Habitat Rehabilitation in Areas of Existing
Development

Each Copermittee must describe in its jurisdictional runoff management
program document, a program to rehabilitate streams, channels, and/or habitats
in areas of existing development within its jurisdiction to address the highest
priority water quality conditions in the Watershed Management Area. The
program must be implemented as follows:

(a) Each Copermittee must identify streams, channels, and/or habitats in
areas of existing development as candidates for rehabilitation, focusing
on areas where stream, channel, and/or habitat rehabilitation projects
will address the highest priority water quality conditions identified in
the Water Quality Improvement Plan;

(b) Candidates for stream, channel, and/or habitat rehabilitation projects
may be utilized to address storm water runoff flows and durations from
areas of existing development that cause or contribute to
hydromodification in receiving waters, rehabilitate channelized or
hydromodified streams, restore wetland and riparian habitat, restore
watershed functions, and/or restore beneficial uses of receiving waters;

(c) Each Copermittee must develop a strategy to facilitate the
implementation of stream, channel, and/or habitat rehabilitation projects
in areas of existing development identified as candidates;

(d) Each Copermittee should identify areas of existing development where
Priority Development Projects may be allowed or should be encouraged
to implement or contribute toward the implementation of alternative
compliance stream, channel, and/or habitat rehabilitation projects; and

(¢) Where stream, channel, and/or habitat rehabilitation projects within
specific areas of existing development are determined to be infeasible
to address the highest priority water quality conditions in the Water
Quality Improvement Plan, the Copermittee should collaborate and

5-53



SECTION 5 NARRATIVE STATEMENT IN SUPPORT OF TEST CLAIM OF THE COUNTY
OF ORANGE, ET AL., TO SAN DIEGO REGIONAL WATER QUALITY CONTROL
BOARD ORDER NO. R9-2013-0001, AS AMENDED

cooperate with other Copermittees and/or entities in the Watershed
Management Area to identify, develop, and implement regional stream,
channel, and/or habitat rehabilitation projects (i.e. projects that can
receive storm water from one or more areas of existing development and
will result in a net benefit to water quality and the environment).

2. The Permit Requirements Are a State Mandate

Nothing in the CWA, its regulations, or case law requires local agencies to develop, fund,
and implement a retrofitting and rehabilitation program. The most analogous provisions in the US
EPA regulations require municipal NPDES permits to include “[a] description of procedures to
assure that flood management projects assess the impacts on the water quality of receiving water
bodies and that existing structural flood control devices have been evaluated to determine if
retrofitting the device to provide additional pollutant removal from storm water is feasible.”!46
This requirement however applies only to structural flood control devices and does not extend to
requiring the type of comprehensive retrofitting and rehabilitation programs required in the
Regional Permit.

In addition, the habitat rehabilitation provisions require Permittees to address streams,
channels and/or habitat, none of which qualify as MS4. Rehabilitation of water courses is not part
of the NPDES permit program. As such, it is a state mandate, imposed by the Regional Board and
pursuant to state law.

3. These Provisions Are New Programs or Require Higher Levels of Service

Although the 2009 Permit required a retrofitting program (which is subject to a pending
test claim before the Commission),'’ it did not require stream, channel and/or habitat
rehabilitation program requirements, or contain all elements set forth in the Regional Permit.

4. Mandated Activities in Regional Permit

Provision E.5.e. of the Regional Permit requires the Joint Test Claimants to develop and
implement a program to rehabilitate streams, channels, and/or habitats in areas of existing
development. Implementation of the rehabilitation program requires the Joint Test Claimants to
identify streams, channels, and/or habitats in areas of existing development as candidates for
rehabilitation; develop a strategy to facilitate the implementation of rehabilitation projects in areas
of existing development identified as candidates; identify areas of existing development where
Priority Development Projects may be allowed or should be encouraged to implement or contribute
toward the implementation of alternative compliance stream, channel, and/or habitat rehabilitation
projects; and, where stream, channel, and/or habitat rehabilitation projects within specific areas of
existing development are determined to be infeasible to address the highest priority water quality
conditions in the Water Quality Improvement Plan, collaborate and cooperate with each other

46 40 C.F.R. § 122.26 ()(2)Iv)(AX).
147 Test Claim 10-TC-11, § IV.J.
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and/or entities in the Watershed Management Area to identify, develop, and implement regional
stream, channel, and/or habitat rehabilitation projects.

5. Actual and Estimated Reimbursable Costs

The Joint Test Claimants must expend significant resources to develop, administer, and
maintain a costly new program to comply with the Regional Permit’s retrofit and stream
rehabilitation requirements. This includes costs needed to conduct studies and investigations
(mapping, modeling, etc.), plan and implement program activities (identification, evaluation, and
prioritization of candidate projects; selection of projects for implementation; project design and
engineering; coordination with regulatory agencies; outreach and coordination with stakeholders
and project partners; acquisition and management of project funding; etc.), and to monitor, assess,
report on, and modify these programs as necessary to maintain compliance with Permit Provision
E.5.e. Any of these cost types may include staffing, materials and supplies, and contract work.
The Joint Test Claimants expect to expend funds for program development and implementation.
The Joint Test Claimants spent $10,838 plus, for one Test Claimant, a yet to be identified share of
a $1,5621,878 project in FY 2015-16 and estimate that they will spend $44,954 plus, for one Test
Claimant, a yet to be identified share of a $6,445,232 project in FY 2016-17.148

I. ENFORCEMENT RESPONSE PLANS, PROVISION E.6
1. Mandated Requirements in Regional Permit

Provision E.6 of the Regional Permit, entitled “Enforcement Response Plans” imposes new
requirements to develop and implement an Enforcement Response Plan as part of the Jurisdictional
Runoff Management Program (“JRMP”) document. JRMP requirements are addressed generally
in Section IV.J, below. Provision E.6 requires the following:

6. Enforcement Response Plans

Each Copermittee must develop and implement an Enforcement Response Plan as part of
its jurisdictional runoff management program document. The Enforcement Response Plan
must describe the applicable approaches and options to enforce its legal authority
established pursuant to Provision E.1, as necessary, to achieve compliance with the
requirements of this Order. The Enforcement Response Plan must be in accordance with
the strategies in the Water Quality Improvement Plan described pursuant to Provision
B.3.b.(1) and include the following:

a. ENFORCEMENT RESPONSE PLAN COMPONENTS
The Enforcement Response Plan must include the following individual components:

(1) Illicit Discharge Detection and Elimination Enforcement Component;

148 See Section 6 Declarations, ] 7.h.
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(2) Development Planning Enforcement Component;

(3) Construction Management Enforcement Component; and

(4) Existing Development Enforcement Component.

b. ENFORCEMENT RESPONSE APPROACHES AND OPTIONS

Each component of the Enforcement Response Plan must describe the enforcement
response approaches that the Copermittee will implement to compel compliance with its
statutes, ordinances, permits, contracts, orders, or similar means, and the requirements of
this Order. The description must include the protocols for implementing progressively
stricter enforcement responses. The enforcement response approaches must include
appropriate sanctions to compel compliance, including, at a minimum, the following tools
or their equivalent:

(1) Verbal and written notices of violation;
(2) Cleanup requirements;

(3) Fines;

(4) Bonding requirements;

(5) Administrative and criminal penalties;
(6) Liens;

(7) Stop work orders; and

(8) Permit and occupancy denials.

c¢. CORRECTION OF VIOLATIONS

(1) Violations must be corrected in a timely manner with the goal of correcting the
violations within 30 calendar days after the violations are discovered, or prior to the next
predicted rain event, whichever is sooner.

(2) If more than 30 calendar days are required to achieve compliance, then a rationale must
be recorded in the applicable electronic database or tabular system used to track violations.

d. ESCALATED ENFORCEMENT

(1) The Enforcement Response Plan must include a definition of “escalated enforcement.”
Escalated enforcement must include any enforcement scenario where a violation or other
non-compliance is determined to cause or contribute to the highest priority water quality
conditions identified in the Water Quality Improvement Plan. Escalated enforcement may
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be defined differently for development planning, construction sites, commercial facilities
or areas, industrial facilities, municipal facilities, and residential areas.

(2) Where the Copermittee determines escalated enforcement is not required, a rationale
must be recorded in the applicable electronic database or tabular system used to track
violations.

(3) Escalated enforcement actions must continue to increase in severity, as necessary, to
compel compliance as soon as possible.

e. REPORTING OF NON-COMPLIANT SITES

(1) Each Copermittee must notify the San Diego Water Board in writing within five (5)
calendar days of issuing escalated enforcement (as defined in the Copermittee’s
Enforcement Response Plan) to a construction site that poses a significant threat to water
quality as a result of violations or other noncompliance with its permits and applicable local
ordinances, and the requirements of this Order. Written notification may be provided
electronically by email to the appropriate San Diego Water Board staff.

(2) Each Copermittee must notify the San Diego Water Board of any persons required to
obtain coverage under the statewide Industrial General Permit and Construction General
Permit and failing to do so, within five (5) calendar days from the time the Copermittee
become aware of the circumstances. Written notification may be provided electronically
by email to RB9_Nonfilers@waterboards.ca.gov.

2. The Permit Requirements Are State Mandates

The Commission already has considered whether certain elements in a JRMP are state
mandates and also whether the requirement in the 2007 San Diego County MS4 Permit to review
and update BMP requirements listed in Standard Urban Stormwater Management Plans
(“SUSMP”) and to develop, submit and implement an updated Model SUSMP constituted a state
mandate. The Commission determined that that nothing in federal law or regulations requires
updates to the SUSMP and likewise determined that the requirements to collaborate with
copermittees in the development of standards, to undertake street sweeping and conveyance system
cleaning, and to undertake educational activities in the JRMP also constituted state mandates. As
noted in more detail in Section IV.J.2, below, nothing in the CWA, its regulations, or case law
requires local agencies to create and implement an Enforcement Response Plan as part of a JRMP.
Likewise, nothing in federal law or regulation requires the Joint Test Claimants to develop and
implement an Enforcement Response Plan, to include protocols for implementing progressively
stricter enforcement responses, to create a definition for “escalated enforcement,” or to notify the
Regional Board in writing within 5 days of issuing certain escalated enforcement.

With regard to the statewide general permits, as this Commission has already previously
determined, enforcement of the permits is a state obligation. The Regional Board itself has
responsibility to ensure that facilities that should be covered under such permits have obtained
such coverage.
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3. These Provisions Are New Programs or Require Higher Levels of Service

Nothing in the 2009 Permit required a local agency to develop an Enforcement Response
Plan. The most analogous provision in the 2009 Permit only required permittees to “develop and
implement an escalating enforcement process that achieves prompt corrective actions at
construction sites for violations of ... water quality protection permit requirements and
ordinances.”'*® The cited provision of the Regional Permit also mandates specific elements of the
Response Plan. Thus, these requirements in the Regional Permit represent new programs and
require higher levels of service.

4. Mandated Activities in Regional Permit

To comply with the requirements in the Regional Permit, the Joint Test Claimants will need
to retain an attorney to assist in the development of an Enforcement Response Plan to comply with
the requirements of Provision E.6. The draft plan will be required to be reviewed by the Permittees
and adapted to the specific circumstances of the Permittee. Permittee staff will be required to be
trained in the implementation of the Enforcement Response Plan elements, including recording
rationales for delayed responses to enforcement and notification to the Regional Board.

5. Actual and Estimated Reimbursable Costs

To comply with the Regional Permit’s requirement to develop and implement an
Enforcement Response Plan, the Joint Test Claimants have retained legal counsel to undertake an
update of the existing Enforcement Consistency Guide to ensure its conformance with the
requirements in Provision E.6. Each of the Claimants must also expend funds to implement the
update through training of staff and other implementation activities. The Joint Test Claimants did
not spend funds in FY 2015-16 but estimate that they will spend $22,336 in FY 2016-17 with
respect to these requirements. !>

J. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLAN UPDATE,
PROVISION F.2.a

1. Mandated Requirements in Regional Permit

Provision F.2.a of the Regional Permit, entitled “Jurisdictional Runoff Management
Program Document Updates” imposes new requirements on the Joint Test Claimants to update
their JRMPs.

Provision F.2.a requires the following:

Each Copermittee must update its jurisdictional runoff management program
document in accordance with the following requirements:

149 2009 Permit, F.2.1.
150 See Section 6 Declarations, § 7.i.
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D Each Copermittee is encouraged to seek public and key stakeholder
participation and comments, as early and often as possible during the
process of developing updates to its jurisdictional runoff management
program document;

2) Each Copermittee must update its jurisdictional runoff management
program document to incorporate the [eight] requirements of Provision E
concurrent with the submittal of the Water Quality Improvement Plan. Each
Copermittee must correct any deficiencies in the jurisdictional runoff
management program document based on comments received from the San
Diego Water Board in the updates submitted with the Water Quality
Improvement Plan Annual Report;

3) Each Copermittee must submit updates to its jurisdictional runoff
management program, with the supporting rationale for the modifications,
either in the Water Quality Improvement Plan Annual Report required
pursuant to Provision F.3.b.(3), or as part of the Report of Waste Discharge
required pursuant to Provision F.5.b;

@) The Copermittee must revise proposed modifications to its jurisdictional
runoff management program as directed by the San Diego Water Board
Executive Officer; and

5) Updated jurisdictional runoff management program documents must be
made available on the Regional Clearinghouse required pursuant to
Provision F.4 within 30 days of submitting the Water Quality Improvement
Plan Annual Report.

2. The Permit Requirements Are State Mandates

The Commission has already considered in the San Diego County Test Claim, previously
cited, whether certain elements in a JRMP are state mandates and also whether the requirement to
review and update BMP requirements listed in a SUSMP and to develop, submit and implement
an updated Model SUSMP constituted a state mandate. The Commission determined that that
nothing in federal law or regulations requires updates to the SUSMP and likewise determined that
the requirements to collaborate with copermittees in the development of standards, to undertake
street sweeping and conveyance system cleaning, and to undertake educational activities in the
JRMP, also constituted state mandates.

Nothing in federal law or regulation requires local agencies, including the Joint Test
Claimants, to create, review and update a JRMP where that update consists of at least eight
elements (legal authority establishment and enforcement, illicit discharge detection and
elimination, development planning, construction management, existing development
management, enforcement response plans, public education and participation, and fiscal analysis),
providing supporting rationale for modifications, providing public and stakeholder input during
the update process and providing a regional clearinghouse for the plan.
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3. These Provisions Are New Programs or Require Higher Levels of Service

Provision F of the 2009 Permit required the Joint Test Claimants to update their
Jurisdictional Runoff Management Plans. This requirement is subject to a pending test claim,
which is incorporated herein by reference.!”! As noted above, the Commission considered a
challenge to the same requirement in the 2007 Permit and to requirements to update similar plans
and determined the requirements constituted state mandates. Moreover, the Regional Permit
requires additional requirements from the related provision in the 2009 Permit, and thus imposes
a higher level service.

4. Mandated Activities in Regional Permit

To comply with the requirements in the Regional Permit, the Joint Test Claimants will need
to develop new programs and modify existing programs. Specifically, the Joint Test Claimants
have to revise ordinances to expand legal authority, modify policies, procedures and regulations
applicable to development planning, modify inspection procedures and standards, develop an
enforcement response plan, increase public education activities, and expand illicit discharge
detection and elimination programs. As part of each of these modifications, the Joint Test
Claimants also have to establish a public participation and stakeholder involvement process.

5. Actual and Estimated Reimbursable Costs

In compliance with Permit Section F.2, the Joint Test Claimants must undertake efforts to
update the JRMP document. The Joint Test Claimants must also submit updates to the
jurisdictional runoff management program, with the supporting rationale for the modifications,
either in the WQIP Annual Report required pursuant to Provision F.3.b.(3) or as part of the Report
of Waste Discharge required pursuant to Provision F.5.b. The costs of these efforts include:
meetings and correspondence to coordinate content development with staff; developing,
distributing, and revising draft content; and, monitoring, assessing, reporting on, and modifying
programs and activities as necessary to maintain compliance with the Permit. Such efforts may
include staffing, materials and supplies, and contract work. The Joint Test Claimants did not spend
funds in FY 2015-16 and estimate that they will spend $77,220 in FY 2016-17 with respect to
these requirements. !>

K. REQUIREMENT TO APPEAR BEFORE THE REGIONAL BOARD,
PROVISION F.3.a

1. Mandated Requirement in Regional Permit

Provision F.3.a of the Regional Permit, entitled “Progress Report Presentations” requires
the Joint Test Claimants to appear before the Regional Board on request by the Board to provide
progress reports on implementation of WQIPs and jurisdictional runoff management programs.

151 Test Claim 10-TC-11, § H.
152 See Section 6 Declarations,  7.j.
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These appearances and presentations are in addition to annual reports on the jurisdictional runoff
management program, monitoring and assessment program, and WQIP.

Provision F.3.a requires:
a. PROGRESS REPORT PRESENTATIONS

The Copermittees for each Watershed Management Area must
periodically appear before the San Diego Water Board, as requested by
the Board, to provide progress reports on the implementation of the
Water Quality Improvement Plan and jurisdictional runoff management
programs.

2. The Permit Requirements Are a State Mandate

Nothing in the CWA, its regulations, or case law authorizes a state agency to compel a
local agency to appear before a Regional Water Board and make presentations or to provide
progress reports on plan implementation at intervals other than annual reports. The most analogous
provision in the federal regulations requires a permittee to provide “information which the Director
may request to determine whether cause exists for modifying, revoking and reissuing, or
terminating this permit or to determine compliance with this permit. The permittee shall also
furnish to the Director upon request, copies of records required to be kept by this permit.”!>® This
federal regulation requiring submission of information does not compel physical attendance and
oral presentation at meetings of the Regional Board.

3. These Provisions Are New Programs or Require Higher Levels of Service

Nothing in the 2009 Permit required a local agency to appear before the Regional Board
and make presentations or to provide progress reports on plan implementation at intervals other
than annual reports. The most analogous provision in the 2009 Permit required permittees to
provide information to regulatory agencies that requested such information in accordance with 40
C.F.R. 122.41(h), discussed above.!>*

4. Mandated Activities in Regional Permit

To comply with the Regional Permit, South Orange County Permittee staff members, or
their representatives, will be required to prepare presentations on any topic, to attend meetings of
the Regional Board when requested by the Board, and to present information to the Board on any
Permit topic, when requested. Preparation of such presentations may require the Joint Test
Claimants to collaborate with each other, conduct research, write materials for distribution to the
public at Regional Board meetings, and undertake other, as of yet, undetermined activities.

153 40 C.F.R. § 122.41.
154 2009 Permit, Attachment B, Provision 5(a).
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5. Actual and Estimated Reimbursable Costs

If required by the Regional Board to make a presentation, the Joint Test Claimants will be
required to conduct research, meet with or confer with other permittees, write materials for
distribution at the meeting and appear before the Regional Board. No funds were spent by the
Joint Test Claimants during FY 2015-16 concerning this requirement. The Joint Test Claimants
have spent an estimated $2,500 so far in FY 2016-17 with respect to an appearance made by
County representatives on behalf of all of the South Orange County Copermittees and anticipate
spending a further $3,176 with respect to this requirement. 13°

V. STATEWIDE COST ESTIMATE

This Joint Test Claim concerns a regional municipal stormwater permit covering
municipalities in San Diego, South Orange and southwest Riverside Counties. The Joint Test
Claimants do not, however, have information concerning the potential costs incurred by San Diego
and Riverside County municipalities, other than to refer the Commission to the costs set forth in
the County of San Diego’s test claim regarding costs incurred by that agency in the 2013 Permit,
which did not cover the South Orange County Copermittees. The San Diego County test claim
contains no information on costs for FY 2016-17.

The Joint Test Claimants estimate that, for all requirements set forth in the Regional Permit
that are applicable to all South Orange County Copermittees and that are the subject of this Joint
Test Claim, the amount of $ $1,396,250, plus, for one Test Claimant, a yet to be determined share
of a $6,445,232 project, will be spent in FY 2016-17. This amount does not include a separate
amount for compliance with receiving water limitations in Provisions A.2 and A.4 (see Section
IV.A above), but does include costs to comply with numeric effluent limits in the Beaches &
Creeks TMDL (see Section IV.B), to develop the WQIP (see Section IV.C) and to implement the
alternative compliance program (see Section IV.D).

VI. FUNDING SOURCES

A. THE JOINT TEST CLAIMANTS DO NOT HAVE FEE AUTHORITY TO OFFSET
THEIR COSTS

The ability of a local government to impose fees or taxes on individuals residing, owning
property or conducting business within its jurisdiction is limited by various provisions within the
California Constitution. Any fee or tax imposed by the Joint Test Claimants would have to comply
with the relevant constitutional requirements. As explained below, those constitutional provisions
effectively prevent the Joint Test Claimants from recouping the costs in implementing any of the
Regional Permit requirements at issue in this Joint Test Claim by imposing fees. Any tax or
jurisdiction-wide property related fee to fund costs associated with the Joint Test Claimants’
stormwater management program could only be imposed if approved by a vote of the electorate
and would likely require approval by a supermajority or 2/3 vote. Please also see the discussion

155 See Section 6 Declarations, § 7.k.
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in Section IV.G.5 above, concerning the unavailability of fees for the inspection of residential
areas.

1. Activities Mandated By The Regional Permit Do Not Convey Unique Benefits On
Or Deal With Unique Burdens Being Imposed On The MS4 By Individual
Persons, Businesses Or Property Owners.

The provisions of the Regional Permit that are the subject of this Joint Test Claim involve
requirements to develop programs and perform activities that apply throughout the Joint Test
Claimants’ jurisdictions and are not related to services being performed directly for individual
businesses, property owners, or residents. The programs are intended to improve the overall water
quality of receiving water, which benefits all persons within the jurisdiction. It would be
impossible to identify benefits that any individual resident, business or property owner within the
jurisdiction is receiving that are distinct from benefits that all persons within the jurisdictions are
receiving. The Joint Test Claimants, therefore, cannot develop a fee structure that allocates the
total costs of complying with the mandates in the Regional Permit to individuals that would be
based on the unique benefit that such individuals are receiving from that program or activity.

The Regional Permit is intended to deal with water quality impacts from stormwater that
is being conveyed by the Joint Test Claimants’ MS4s and to reduce pollutants being discharged
from the MS4. Most of the requirements in the Permit involve developing programs to minimize
the likelihood of pollutants being carried by runoff into the MS4 and to otherwise reduce those
pollutants before being discharged into receiving waters.

The vast majority of the water that enters MS4 enters as runoff after flowing over properties
being put to a vast array of uses. Except in rare cases, it would be difficult to identify the volume
of water or amount of pollutants attributable to an individual property owner. Unlike a sanitary
sewer system, where water is being discharged directly into the sanitary sewer and the operator of
a sanitary sewer can measure or reasonably approximate the volume being discharged into its
conveyance system and thus approximate the burden being placed on its system by an individual
property, the operator of an MS4 cannot approximate the individual burden being placed on the
MS4 by an individual property owner. It is therefore difficult, if not impossible, for the Joint Test
Claimants to develop a fee structure that is based on the burden that an individual property would
be placing on the MS4.

As explained below, because of the impossibility of developing a fee structure based on
the benefits enjoyed or burdens imposed by prospective payors, and because none of the activities
being performed in response to the Regional Permit requirements at issue are being provided
directly to any prospective payor, the Joint Test Claimants would not have the authority to charge
a fee to recoup the costs of complying with the mandates in the Permit.
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2. Article XIII C of the California Constitution Limits the Joint Test Claimants’
Power to Impose Fees

Proposition 26 amended Article XIII C of the California Constitution and defines virtually
any revenue device enacted by a local government as a tax requiring voter approval unless it falls
within certain enumerated exceptions.

Article XIII C § 2(d) provides that:

No local government may impose, extend, or increase any special
tax unless and until that tax is submitted to the electorate and
approved by a two-thirds vote. A special tax shall not be deemed to
have been increased if it is imposed at a rate not higher than the
maximum rate so approved.

Article XIII C § 1(d) defines special tax as

... any tax imposed for specific purposes, including a tax imposed
for specific purposes, which is placed into a general fund

Article XIII C § 1(e) defines a tax as

... any levy, charge, or exaction of any kind imposed by a local
government, except the following:

(1) A charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the local
government of conferring the benefit or granting the privilege.

(2) A charge imposed for a specific government service or product
provided directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the local
government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a local
government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of local government

property.

5-64



SECTION 5 NARRATIVE STATEMENT IN SUPPORT OF TEST CLAIM OF THE COUNTY
OF ORANGE, ET AL., TO SAN DIEGO REGIONAL WATER QUALITY CONTROL
BOARD ORDER NO. R9-2013-0001, AS AMENDED .

(5) A fine, penalty, or other monetary charge imposed by the
judicial branch of government or a local government, as a result of
a violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in accordance
with the provisions of Article XIII D.

The local government bears the burden of proving by a preponderance of the evidence that
a levy, charge, or other exaction is not a tax, that the amount is no more than necessary to cover
the reasonable costs of the governmental activity, and that the manner in which those costs are
allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or benefits
received from, the governmental activity.

Valid fees therefore must recover no more than the amount necessary to recover costs of
the governmental program being funded by the fee. The person or business being charged the fee,
the payor, may only be charged a fee based on the portion of the total government costs attributable
to burdens being placed on the government by that payor or an amount based on the direct benefits
the payor receives from the program or facility being funded by the fee. The services and work
products produced by the Joint Test Claimants in response to the requirements of the Regional
Permit are not being provided directly to any individual nor are they related to a specific benefit
conferred on any individual. Any fee charged by the Joint Test Claimants for costs related to the
requirements of the Regional Permit at issue in this Joint Test Claim, therefore would not meet the
requirement of Article XIII C §§ 1(e) (1) or 1(e) (2) and would not be a valid fee. The fee also
would not fall under subsections (e)(3) through (e)(7).

3. Any Fee or Tax Charged By the Joint Test Claimants Not Based On Benefits
Received or Burdens Imposed By Payor Must Be Approved By a Vote Of The
Electorate

A fee or charge that does not fall within the seven exceptions listed in Article XIII C § 1(e)
and does not meet the other requirements of Article XIII C is automatically deemed a tax, which
must be approved by the voters.

Any tax that is intended to fund a specific program such as a stormwater management
program is a “special tax.” subject to the requirements of Article XIII A § 4, and Article XIII C §
2(d).

Article XIII A § 4 and Article XIII C § 2(d) require Special Taxes be approved by 2/3 of
the voters of the portion of the jurisdiction subject to the fee.

If a fee were imposed on owners or occupants or real property that is triggered by their

ownership or use of property within the jurisdiction it would constitute a property related fee
governed by Article XIII D of the California Constitution.
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Article XIII D requires voter approval of most property related fees. Relevant portions of
Article XIII D § 3(a) provide that:

(a) No tax, assessment, fee, or charge shall be assessed by any
agency upon any parcel of property or upon any person as an
incident of property ownership except ... (2) Any special tax
receiving a two-thirds vote pursuant to § 4 of Article XIII A ... (4)
Fees or charges for property related services as provided by this
article....”

Article XIII D § 2(e) defines fee or charge as:

13

... any levy other than an ad valorem tax, a special tax, or an
assessment, imposed by an agency upon a parcel or upon a person
as an incident of property ownership, including a user fee or charge
for a property related service.”

Article XIII D § 2(h) defines property-related service as “... a public service having a direct
relationship to property ownership.”

Article XIII D § 6(c) requires voter approval for most new or increased fees and charges.
It provides “Except for fees or charges for sewer, water, and refuse collection services, no property
related fee or charge shall be imposed or increased unless and until that fee or charge is submitted
and approved by a majority vote of the property owners of the property subject to the fee or charge
or, at the option of the agency, by a two-thirds vote of the electorate residing in the affected area.

29

In Howard Jarvis Taxpayers Association v. City of Salinas, the Court of Appeal struck
down a fee that the City of Salinas attempted to enact to fund the city’s stormwater program. The
court held in that case that a stormwater fee was a property related fee governed by Article XIII D
and that such a fee could not be imposed unless it was approved by the voters.

The fee at issue in that case was a storm drainage fee enacted by the Salinas City Council.
It was enacted by the City Council but not approved by the voters of the City. The purpose of the
fee was to fund and maintain a program put in place to comply with the City’s obligations under
its MS4 Permit. The fee would be imposed on “users of the storm water drainage system,” and
the City characterized the fee as a user fee recovering the costs incurred by the City for the use of
the City’s storm and surface water management system by property owners and occupants.

The City attempted to develop a methodology that based the fee on the amount of runoff
leaving certain classes of property. The fee was charged to the owners and occupiers of all
developed parcels and the amount of the fee was based on the impervious area of the parcel. The
rationale used by the City for basing the fee on impervious area was that the impervious area of a
property most accurately measured the degree to which the property contributed runoff to the
City’s drainage facilities. Undeveloped parcels and developed parcels that maintained their own
storm water management facilities or only partially contributed storm or surface water to the City's
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storm drainage facilities were required to pay in proportion to the amount they did contribute
runoff or used the City’s treatment services.

The City asserted that the fee did not require voter approval requirements of Article XIII
D § 6(c) on two grounds. The first ground was that the fee was not a “property related” fee but
rather a “user fee” which the property owner could avoid simply by maintaining a storm water
management facility on the property. The City argued that because it was possible to own property
without being subject to the fee, it was not a fee imposed “as an incident of property ownership.””!3
The second ground asserted by the City was that, even if the fee could be characterized as a
property related fee, it was exempted from the voter approval requirements by the provisions of
Article XIII D § 6(c) that allow local governments to enact fees for sewer and water services
without prior voter approval.!3?

The court rejected both arguments, finding that because the fee was not directly based on
or measured by use, comparable to the metered use of water or the operation of a business, it could
not be characterized as a use fee. Rather the fee was based on ownership or occupancy of a parcel
and was based on the size of the parcel and therefore must be viewed as a property related fee.!

The court also found that the “Proportional Reduction” provision of the City’s fee did not
alter the nature of the fee as a property related fee. A property owner’s operation of a private storm
drain system reduced the amount owed to the City to the extent that runoff into the City’s system
is reduced but did not eliminate the need to pay a fee. The reduction was not proportional to the
amount of services requested or used by the occupant, but rather was based on the physical
properties of the parcel. Thus, the Court determined that the fee was ultimately a fee for a public
service having a direct relationship to the ownership of developed property. The court concluded
that the storm drainage fee “burden[s] landowners as landowners,” and thus it was in reality a
property related fee subject to the requirements of Article XIII D and not a user fee. The fee was
therefore subject to the voter-approval requirements of Article XIII D unless one of the exceptions
in section 6(c) of that section applied.!>

The court then went on to reject the City’s contention that the fee fell within exemption
from the voter-approval requirement applicable to fees for sewer or water services. The court
concluded that that the term “sewer services” was ambiguous in the context of both § 6(c) and
Article XIII D as a whole. The court found that, because Article XIII D was enacted through the
initiative process, the rule of judicial construction that an enactment must be strictly construed
required the court to take a narrow reading of the sewer exemption. The court went on to hold that
the sewer services exception in Article XIIID § 6(c) was applicable only to sanitary sewerage and
not to services related to stormwater. !¢

The court observed:

156 (2002) 98 Cal. App.4th 1351,1354.
157 Id

18 1d. at p. 1355.

159 Id

160 1d. at 1357-58.
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The City itself treats storm drainage differently from its other sewer
systems. The stated purpose of [the City storm drainage fee
ordinance] was to comply with federal law by reducing the amount
of pollutants discharged into the storm water, and by preventing the
discharge of “non-storm water” into the storm drainage system,
which channels storm water into state waterways ... the City's storm
drainage fee was to be used not just to provide drainage service to
property owners, but to monitor and control pollutants that might
enter the storm water before it is discharged into natural bodies of
water..!6!

The court likewise rejected the argument that the storm drainage fee fell within provisions
of Article XIII D § 6(c) exempting fees for water services from the voter approval requirements,
holding:

[W]e cannot subscribe to the City's suggestion that the storm
drainage fee is “for . . . water services.” Government Code section
53750, enacted to explain some of the terms used in articles XIII C
and XIII D, defines “‘[w]ater’ “as “any system of public
improvements intended to provide for the production, storage,
supply, treatment, or distribution of water.” (Gov. Code, § 53750,
subd. (m).) The average voter would envision “water service” as the
supply of water for personal, household, and commercial use, not a
system or program that monitors storm water for pollutants, carries
it away, and discharges it into the nearby creeks, river, and ocean.'¢?

4. Conclusion

In summary, Articles XIII A, XIII C, and XIII D of the California Constitution severely
limit the Joint Test Claimants’ power to impose fees. Any fees developed by the Joint Test
Claimants to fund the portions of the MS4 Permit that are the subject of this unfunded mandate
claim could only be imposed by some form of special tax or property related fee that would require
approval by either a 2/3 vote of the electorate subject to the tax; or a majority vote of the property
owners subject to the property related fee.

B. THE JOINT TEST CLAIMANTS HAVE LIMITED OTHER FUNDING SOURCES

The Joint Test Claimants are not aware of any state, federal or other non-local agency funds
that are or will be available to fund these new activities, with the exception of Measure M2 grant
funds administered by the Orange County Transportation Authority, a Metropolitan Water District
(“Met”) funding program and a rebate program from the Municipal Water District of Orange
County (“MWDOC?”), and State Proposition 84 and Proposition 1 Integrated Regional Water
Management Program and Stormwater Program funds. These are limited, competitive grant

161 14 at 1358.
162 Id
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programs and/or limited rebate programs, which may not be available to the Joint Test Claimants
and which, as set forth in the attached Section 6 Declarations, may have only limited applicability
to the requirements set forth in this Joint Test Claim and which require some element of local
matching funds. These programs also require recipients to meet specific criteria. Thus, even if
these funding sources were available with respect to the requirements set forth in this Joint Test
Claim, they would not be available to fully recompense the Joint Test Claimants for such
requirements. Further, as indicated in the attached declarations, to the extent such funds may have
been received by various of the Joint Test Claimants, those funds are not included in the costs
identified in the declarations.

Also, as noted in the Declaration of Khalid Bazmi, P.E. for the County of Orange, the
County currently has access to monies from the Orange County Flood Control District
assessments, but such monies are not permanently dedicated to the County and in any event, would
not fully compensate the County for the obligations set forth in the Regional Permit which are the
subject of this Test Claim. Absent such funds, or in light of the expanded requirements of the
Regional Permit, the County would be required to access General Fund monies. Moreover, such
funds, having been made available to the County, are not available to the Orange County Flood
Control District to address costs incurred by that local agency.

VII. PRIOR MANDATE DETERMINATIONS
A. LOS ANGELES COUNTY

In 2003 and 2007, the County of Los Angeles and 14 cities within the county (the Los
Angeles claimants) submitted test claims 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21. The test
claims asserted that provisions of Los Angeles Water Board Order 01-182 constitute reimbursable
state mandates. Order 01-182 was the 2001 renewal of the existing MS4 Permit. Order 01-182
was the MS4 Permit for Los Angeles County and most of its incorporated cities, and served as an
NPDES permit. The permit provisions required the Los Angeles claimants to install and maintain
trash receptacles at specified transit stops and to inspect certain industrial, construction, and
commercial facilities for compliance with local and/or state storm water requirements.

On September 3, 2009, the Commission issued a final decision entitled In re Test Claim
On: Los Angeles Regional Quality Control Board Order No. 01-182, Case Nos.: 03-TC-04, 03-
TC-19, 03-TC-20, 03-TC-21 (“Los Angeles Decision”). The Los Angeles Decision partially
approved the test claims. The Commission found the trash receptacle requirement to be a
reimbursable State mandate. The Commission’s decision was appealed and is awaiting a decision
from the California Supreme Court.

B. SAN DIEGO COUNTY

In 2007, the County of San Diego and 21 cities within the county (the San Diego claimants)
submitted test claim 07-TC-09. The test claim asserted that many provisions of San Diego Water
Board Order R9-2007-0001 constitute reimbursable State mandates. Order R9-2007-0001
renewed the municipal storm water permit for San Diego County and many of its incorporated
cities, and served as an NPDES permit until the adoption of the Regional Permit. The challenged
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permit provisions required the San Diego claimants to: (1) conduct and report on street sweeping
activities; (2) clean and report on storm sewer cleaning; (3) implement a regional urban runoff
management program; (4) assess program effectiveness; (5) conduct public education and
outreach; (6) collaborate among Permittees to implement the program; (7) implement
hydromodification management plans; and (8) implement plans for low impact development.

On March 30, 2010, the Commission issued a final decision entitled In re Test Claim on:
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Case No. 07-TC-09
(San Diego Decision). The San Diego Decision partially approved the test claim. The
Commission’s decision took the relatively narrow Los Angeles Decision to its logical conclusion,
finding the following permit requirements to be reimbursable State mandates:

Street Sweeping

Street Sweeping Reporting

Conveyance System Cleaning

Conveyance System Cleaning Reporting

Public Education Requirements with Specific Target Communities and
Specified Topics

Mandatory Watershed Activities and Collaboration in Watershed Urban
Management Program

Regional Urban Runoff Management Program

Program Effectiveness Assessment

. Long-term Effectiveness Assessment

0. Permittee Collaboration

Nh WD

o

—= 10 00

The Commission also found the hydromodification and low impact development
requirements in the San Diego Permit to be State mandates, but not reimbursable mandates because
the local agencies could charge fees to pay for these programs. The San Diego Decision has been
appealed, is fully briefed, and is pending resolution.

VIII. CONCLUSION

The Regional Permit imposes many new mandated activities and programs on the Joint
Test Claimants that are not required to be imposed on local governments under federal law. As
detailed above, the costs to develop and implement these new programs and activities are
substantial. At the same time, the Joint Test Claimants lack the ability/authority to develop and
impose fees to fund these programs. The costs incurred and to be incurred to comply with these
state-mandated programs all satisfy the criteria for reimbursable mandates, and the Joint Test
Claimants respectfully request that the Commission make such findings as to each of the mandated
programs and activities set forth herein, and find that they require funding under the California
Constitution.
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DECLARATION OF KHALID BAZMI, P.E.

FOR COUNTY OF ORANGE



DECLARATION OF KHALID BAZMI, P.E., ON BEHALF OF THE COUNTY OF

ORANGE
IN SUPPORT OF TEST CLAIM
1, Khalid Bazmi, declare as follows:
1. I'make this declaration based upon my own personal knowledge, except for

matters set forth herein on information and belief, and as to those matters [ believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I'am employed by the County of Orange (“County”) as an Assistant Director of
OC Public Works. I have knowledge of the County’s sources of funding for the programs and
activities set forth in this declaration.

3. I'have held my current position for approximately one year. My duties include
assisting in the management of the OC Public Works Department and I oversee managers in OC
Environmental Resources who are responsible for managing the Orange County Stormwater
Program and the County’s role in that program. 1 am a Professional Engineer in the State of
California.

4, I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (*2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and [ am familiar with such portions of the requirements of the Regional

Permit.

-



5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009
Permit™).

6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County, the
County and the Orange County Flood Control District (collectively, “South Orange County
Permittees”), which permit became effective on April 1, 2015. 1am further informed and believe
and therefore state that on November 18, 2015, the RWQCB adopted the Second Amended
Permit to extend coverage to municipalities in Riverside County and to impose additional new
and increased mandates on the South Orange County Permittees, including the County, which
amendment became effective on January 7, 2016, The County first incurred costs to comply
with the Regional Permit and its new and expanding mandates during fiscal year (“FY™) 2014-
15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of
the Regional Permit requires the County to strictly comply with Receiving Water

Limitations. Provision A.3 of the Regional Permit requires the County to strictly comply

with effluent limitations. Compliance with the receiving water limitations of Provision



A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
County to significantly increase its existing resource commitments to develop, administer
and maintain a multitude of costly new program elements. Meeting those requirements
would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs™), including potentially the construction and operation of
treatment control BMPs in the County. Required activities also include conducting
studies and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include County staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the County
is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the County of $26,304 in FY 2014-15, $135,090
in FY 2015-16 and an estimated assessment during FY 2016-17 of $196,368.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the County to strictly comply with the numeric effluent



limitations of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I —
Twenty Beaches and Creeks in the San Diego Region. The efforts to attain such
limitations will require studies and investigations, new programs for BMPs (including
research, meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include County staffing, materials
and supplies, as well as contract work. The South Orange County Permittees have
retained consultants to assist in developing the TMDL and related programs, and the
County is required, under a cost-sharing agreement, to pay a portion of the costs of such
work. As part of the cost-sharing, the County was assessed $26,304 in FY 2014-15,
$72,573 in FY 2015-16 and anticipates an assessment of $140,633 in FY 2016-17.

c. Water Quality Improvement Plan. Provisions A4, B, and F of the

Regional Permit require the South Orange County Permittees, including the County, to
develop, implement, and update a water quality improvement plan (“WQIP™). To
comply with these Provisions, the South Orange County Permittees, including the
County, must expend resources to develop, administer, and maintain new programs for
the WQIP. These expenditures include costs needed to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.}, and to monitor, assess, report on, and modify these programs as
necessary to maintain compliance with each WQIP. These costs may also include
County staffing, materials and supplies, and contract work. The South Orange County
Permittees have retained consultants to assist in developing a WQIP, and the County is

required, under a cost-sharing agreement, to pay a portion of the costs of such



consultants. As part of the cost-sharing, the County was assessed $63,335 in FY 2015-16
and anticipates an assessment of an estimated $50,668 in FY 2016-17.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional
Permit provides that if the South Orange County Permittees, including the County, wish
to avoid immediate liability for exceedances of water quality standards they must
undertake certain additional requirements in conjunction with the development of their
WQIP. To comply with these provisions, the County must expend funds to conduct
studies and investigations, plan and implement new program activities (research and
development of required deliverables, meetings, stakeholder coordination, public
outreach and workshops, etc.), identify and implement annual milestones, conduct
analyses regarding the ability of identified water quality strategies to meet numeric goals
and to monitor, assess, report on and modify these programs as necessary. These efforts
may include County staffing, materials and supplies, as well as contract work. The
South Orange County Permittees have retained consultants to assist in developing these
programs, and the County is required, under a cost-sharing agreement, to pay a portion of
the costs of such consultants. As part of that cost-sharing, I am informed and believe and
therefore state that the County expended no funds in FY 2015-16 and anticipates
spending an estimated $5,066 during FY 2016-17 with respect to such requirements.

€. Hydromodification Management BMP Requirements. Provision E3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the
County, to ensure that Priority Development Projects either avoid critical sediment yield
areas or implement measures that allow critical coarse sediment to be discharged to

receiving waters, This work includes modeling and studies, planning and implementation



of new program activities, and monitoring, assessment, reporting and modifying
programs as required. The South Orange County Permittees have retained consultants to
assist in the update of their existing Hydromodification Management Plan to implement
these new requirements, and the County is required to pay a portion of the cost of those
consultants through a cost-sharing agreement. As part of that cost-sharing, I am informed
and believe and therefore state that the County was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $7,600 during FY 2016-17 with respect to such
requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit
requires the South Orange County Permittees, including the County, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the County, must expend resources to update the Model Water
Quality Management Plan to include revised standards, procedures, and criteria required
by the Regional Permit. The County must collaborate with other South Orange County
Permittees to update the regional Model Water Quality Management Plan for submission
concurrent with each WQIP, and then develop its own local Model Water Quality
Management Plan to institute the minimum standards of the regional Manual. This effort
requires costs to plan and implement new program requirements {research and
development of required deliverables, meetings, stakeholder coordination, public
outreach and training workshops, etc.), and to monitor, assess, report on, and modify

these programs as necessary to maintain compliance with Provision E.3.d. The South



Orange County Permittees, including the County, have retained consultants to assist in
updating the regional Model Water Quality Management Plan. The County is required to
pay a portion of such costs pursuant to a cost-sharing agreement. The County also will
be required to fund development of the County’s local Water Quality Management Plan.
I am informed and believe and therefore state that the County was assessed $5,315in FY
2015-16 and anticipates an assessment of an estimated $5.322 during FY 2016-17 with
respect to such requirements,

8. Residential Inspection Program. Provisions E.5.a and E.5.¢ of the Permit
require the County to develop and implement a residential inspection program. To
comply with these Provisions, the County must expend resources to develop, administer
and maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations {mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include County staffing,
materials and supplies, and contract work. 1 am informed and believe and therefore state
that the County was assessed no funds in FY 2015-16 or FY 2016-17 with respect to such
requirements. Iam informed and believe and therefore state that expenditures will be
required for future fiscal years.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the County, to develop



and implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the County, must expend funds to develop, administer, and
maintain a new program to comply with the Regional Permit’s retrofit and stream
rehabilitation requirements. This includes funds needed to conduct studies and
investigations (mapping, modeling, etc.), to plan and implement program activities
(identification, evaluation, and prioritization of candidate projects), to select projects for
implementation, to conduct project design and engineering, to coordinate with regulatory
agencies, to engage in outreach and coordination with stakeholders and project partners,
to acquire and manage project funding, and to monitor, assess, report on, and modify
these programs as necessary to maintain compliance with Provision E.5.e. These costs
may include County staff resources, materials and supplies, and contract work. The South
Orange County Permittees, including the County, have retained consultants to undertake
screening for existing development retrofit and stream rehabilitation project
opportunities. The County is required to pay a portion of the cost of such consultants
through a cost-sharing agreement. 1 am informed and believe and therefore state th.at the
County was assessed no funds in FY 2015-16 and anticipates an assessment of an
estimated 56,333 during FY 2016-17 with respect to ‘such requirements.

i Enforcement Response Plan. Provision E.6 of the Regional Permit
requires development and implementation by the County of an Enforcement Response
Plan intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,

including the County, have retained legal counsel to undertake an update of the existing



Enforcement Consistency Guide to ensure its conformance with the reguirements in
Provision E.6. The County is required to pay a portion of the cost of this update through
a cost-sharing agreement. The County also will be required to expend funds to
implement the update through training of staff and other implementation activities. 1 am
informed and believe and therefore state that the County was assessed no funds in FY
2015-16 and anticipates an assessment of an estimated $1,729 during FY 2016-17 with

respect to such requirements.

J- Jurisdictional Urban Runoff Management Program Update. In compliance
with Provision F.2 of the Regional Permit, the County must update its Jurisdictional
Urban Runoff Program (“JRMP”) document in FY 2016-17. The County must also
submit updates to its JRMP, with the supporting rationale for the modifications, either in
the WQIP Annual Report required pursuant to Provisions F -3.b.(3) or as part of the
Report of Waste Discharge required pursuant to Provision F.5.b. These requirements will
require the expenditure of funds to conduct meetings and draft correspondence to
coordinate content development with staff: develop, distribute, and revise draft content;
and monitor, assess, report on, and modify programs and activities as necessary to
maintain compliance with the Regional Permit. These costs may include requirements
for County employee staffing, materials and supplies, and contract work. I am informed
and believe and therefore state that the County was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $3,992 during FY 2016-17 with respect to such
requirements.

k. Progress Report Presentations, Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the County, to



periodically appear before the RWQCB, as requested by the Board, to provide progress

reports on the implementation of the WQIP and JRMPs. Such presentations would

require the County and its staff to conduct research, meet with or confer with other South

Orange County Permittees, write materials for distribution at the meeting and other

activities. The County was assessed no funds for this requirement in FY 2015-16. I am

informed and believe and therefore state that the assessment to the County of this
requirement to date is approximately $633 during FY 2016-17, which represents the

County’s share of an appearance on before the RWQCB on behalf of itself and the other

South Orange County Copermittees.

8. I am informed and believe and therefore state that | am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of flood district assessments which have been temporarily
transferred to the County by the Orange County Flood Control District. ] am informed and
believe and therefore state that such District funding, even if extended through the term of the
requirements set forth in the Regional Permit and at issue in the test claim, would not fully
recompense the County for the cost of such requirements. Additionally, the Measure M2
Environmental Cleanup Program, which is a countywide competitive grant program
administered by the Orange County Transportation Authority, that offers funding for
transportation-related water quality programs, and other competitive state or regional grant
programs and limited rebate programs, such as Metropolitan Water District’s (“Met™) funding
programs and the Municipal Water District of Orange County’s ("MWDOC”) rebate programs,
provide some source of funds for stormwater quality activities. I am informed and believe and

therefore state that the funds received from such programs, would, if received, pay only for a
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portion of the expected costs required by the Regional Permit. Additionally, I am informed and
believe and therefore state that projects employing Measure M2 funds, Met funds, and MWDOC
funds also require some element of County matching funds. The County has not received any
such funds. Thus, to the extent that these funds are available with respect to the requirements set
forth in the Regional Permit, such funds do not provide offsetting savings that result in no net
costs to the County nor do they provide any additional revenue in an amount sufficient to fund
the cost of the state mandates and therefore would not fully recompense the County for such
requirements.

9. I'am informed and believe and therefore state that 1 am not aware of any authority
to assess a fee or tax which the County would have the discretion to impose under California law
to recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10. I am further informed and believe and therefore state that the County cannot
recoup the costs of any of the programs described above by imposing fees.

11. Iam further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the County’s General Fund.

Executed thisZi th day of August 2016 at Santa Ana, California.

1 declare under penalty of perjury under the laws of the State of California that the

Ll b e

Khalid Bazmi, P.E.
Assistant Director, OC Pubh orks, County of
Orange

foregoing is true and correct.
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DECLARATION OF KHALID BAZMI, P.E.

FOR ORANGE COUNTY FLOOD CONTROL DISTRICT



DECLARATION OF KHALID BAZMIL P.E.. ON BEHALF OF THE ORANGE COUNTY

FLLOOD CONTROL, DISTRICT IN SUPPORT OF TEST CLAIM

I, Khalid Bazmi, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. ] am employed by the County of Orange {(*County”) as an Assistant Director of
OC Public Works. [ also serve as the Chief Engineer for the Orange County Flood Control
District (“District”™). 1 have knowledge of the District’s sources of funding for the programs and
activities set forth in this declaration.

3. [ have held my current position for approximately one year. My duties include
assisting in managing the OC Public Works Department and 1 oversee managers in OC
Environmental Resources who are responsible for managing the Orange County Stormwater
Program and the District’s role in that program. 1 am a Professional Engineer in the State of
California.

4, I bave reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (%2013 Permit™), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit™) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional

Permit.



5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009
Permit™),

6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, | understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County, the
County of Orange and the District (collectively, “South Orange County Permittees™), which
permit became effective on April 1, 2015. 1 am further informed and believe and therefore state
that on November 18, 2015, the RWQCB adopted the Second Amended Permit to extend
coverage to municipalities in Riverside County and to impose additional new and increased
mandates on the South Orange County Permittees, including the District, which amendment
became effective on January 7, 2016. The District first incurred costs to comply with the
Regional Permit and its new and expanding mandates during fiscal year (“FY™) 201415,

7. These new and enhanced mandates set forth in the Regional Permit include the

following:

a, Receiving Water Limitations and Effluent Limitations, Provision A.2 of

the Regional Permit requires the District to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the District to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision

A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the



District to significantly increase its existing resource commitments to develop and
maintain a multitude of costly new program elements. Meeting those requirements
would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs"), including potentially the construction and operation of
treatment control BMPs in District right-of-way, Required activities also include
conducting studies and investigations, planning and implementing new program activities
(research, meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting
on, and modifying programs as necessary to achieve and maintain compliance with
receiving water limitations. Projects required may include additional BMPs, retrofitting
projects, stream and/or habitat rehabilitation projects, adjustments to Jjurisdictional runoff
management programs and other programs. The South Orange County Permittees also
have retained consultants to assist in addressing these requirements, and the District is
required, under a cost-sharing agreement, to pay a percentage of the costs of such
consultants, as well as other work performed under the cost-sharing agreement. The total
eventual cost of carrying out new and expanded programs at a level sufficient to meet
those standards is not currently known. However, | am informed and believe and
therefore state that efforts required to address such standards have resulted in a cost
sharing assessment to the District of $26,304 in Fiscal Year (“"FY™) 2014-15, $63,355 in
FY 2015-16 and an estimated assessment during FY 2016-17 of $89,036.

b. Beaches and Creeks TMDL.. Provision A.3.b. and Attachment E of the

Regional Permit require the District to strictly comply with the numeric effluent

limitations of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I ~



Twenty Beaches and Creeks in the San Diego Region. The efforts to attain such
limitations will require studies and investigations, new programs for BMPs {including
research, meetings, stakeholder coordination, etc,), monitoring, assessment and potential
modification of program elements. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the District is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the District expended $66,433 in FY 2014-15,
$38,355 in FY 2015-16 and anticipates an assessment of $69,036 in FY 2016-17.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the District, to
develop, implement, and update a water quality improvement plan (“WQIP™). To
comply with these Provisions, the South Orange County Permittees, including the
District, must expend resources to develop, administer, and maintain new programs for
the WQIP. These expenditures include costs needed to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), and to monitor, assess, report on, and modify these programs as
necessary to maintain compliance with each WQIP. The South Orange County
Permittees have retained consultants to assist in developing a WQIP, and the District is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the District was assessed $25,000 in FY 2015-16

and anticipates an assessment of an estimated $20,000 in FY 2016-17.

d. Alternative Compliance Reguirements. Provision B.3.c. of the Regional



Permit provides that if the South Orange County Permittees, including the District, wish
to avoid immediate liability for exceedances of water quality standards they must
undertake certain additional requirements in conjunction with the development of their
WQIP. To comply with these provisions, the District must expend funds to conduct
studies and investigations, plan and implement new program activities (research and
development of required deliverables, meetings, stakeholder coordination, public
outreach and workshops, etc.), identify and implement annual milestones, conduct
analyses regarding the ability of identified water quality strategies to meet numeric goals
and to monitor, assess, report on and modify these programs as necessary. The South
Orange County Permittees have retained consultants to assist in developing these
programs, and the District is required, under a cost-sharing agreement, to pay a portion of
the costs of such consultants. As part of that cost-sharing, I am informed and believe and
therefore state that the City expended no funds in FY 2015-16 and anticipates spending
an estimated $2,000 during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E3.c(2)

of the Regional Permit requires the South Orange County Permittees, including the
District, to ensure that Priority Development Projects either avoid critical sediment yield
areas or implement measures that allow critical coarse sediment to be discharged to
receiving waters. This work includes modeling and studies, planning and implementation
of new program activities, and monitoring, assessment, reporting and modifying
programs as required. The South Orange County Permittees have retained consultants to
assist in the update of their existing Hydromodification Management Plan to implement

these new requirements, and the District is required to pay a portion of the cost of those



consultants through a cost-sharing agreement. As part of that cost-sharing, I am informed
and believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $3,000 during FY 2016-17 with respect to such
requirements.

f. BMP Design Manual, Provisions E.3.d and F.2.b of the Regional Permit
requires the South Orange County Permittees, including the District, to update their BMP
Design Manual (termed “Model Water Quality Management Plan™ in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the District, must expend resources to update the Model Water
Quality Management Plan to include revised standards, procedures, and criteria required
by the Regional Permit. The District must collaborate with other South Orange County
Permittees to update the regional Model Water Quality Management Plan for submission
concurrent with each WQIP, and then develop its own local Model Water Quality
Management Plan to institute the minimum standards of the regional Manual, This effort
requires costs to plan and implement new program requirements (research and
development of required deliverables, meetings, stakeholder coordination, public
outreach and training workshops, etc.), and to monitor, assess, report on, and modify
these programs as necessary to maintain compliance with Provision E.3.d. The South
Orange County Permittees, including the District, have retained consultants to assist in
updating the regional Model Water Quality Management Plan. The District is required to
pay a portion of such costs pursuant to a cost-sharing agreement. The District also will

be required to fund development of the District’s local Water Quality Management Plan.



I'am informed and believe and therefore state that the District was assessed $4,000 in FY
2015-16 and anticipates an assessment of an estimated $4,000 during FY 2016-17 with
respect to such requirements.

E. Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the District to develop and implement a residential inspection program. To
comnply with these Provisions, the District must expend resources to develop, administer
and maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
meodeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.} and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. Iam informed and believe and therefore
state that the District was assessed no funds in FY 2015-16 or FY 2016-17 with respect to
such requirements. | am informed and believe and therefore state that expenditures may
be required for future fiscal years.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the District, to develop
and implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the District, must expend funds to develop, administer, and
maintain a new program to comply with the Regional Permit’s retrofit and stream

rehabilitation requirements. This includes funds needed to conduct studies and



investigations (mapping, modeling, etc.), to plan and implement program activities
(identification, evaluation, and prioritization of candidate projects), to select projects for
implementation, to conduct project design and engineering, to coordinate with regulatory
agencies, to engage in outreach and coordination with stakeholders and project partners,
to acquire and manage project funding, and to monitor, assess, report on, and modify
these programs as necessary to maintain compliance with Provision E.5.e. The South
Orange County Permittees, including the District, have retained consultants to undertake
screening for existing development retrofit and stream rehabilitation project
opportunities. The District is required to pay a portion of the cost of such consultants
through a cost-sharing agreement. 1 am informed and believe and therefore state that the
District was assessed no funds in FY 2015-16 and anticipates an assessment of an
estimated $2,500 during FY 2016-17 with respect to such requirements,

i Enforcement Response Plan. Provision E.6 of the Regional Permit
requires development and implementation by the District of an Enforcement Response
Plan intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the District, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The District is required to pay a portion of the cost of this update through
a cost-sharing agreement. The District also will be required to expend funds to
implement the update through training of staff and other implementation activities. I am
informed and believe and therefore state that the District was assessed no funds in FY

2015-16 and anticipates an assessment of an estimated $1,300 during FY 2016-17 with



respect to such requirements,

Je Jurisdictional Urban Runoff Management Program Update. In compliance

with Provision F.2 of the Regional Permit, the District must update its Jurisdictional
Urban Runoff Program (“JRMP”) document in FY 2016-17. The District must also
submit updates to its JRMP, with the supporting rationale for the modifications, either in
the WQIP Annual Report required pursuant to Provisions F.3.b.(3) or as part of the
Report of Waste Discharge required pursuant to Provision F.5.b. These requirements will
require the expenditure of fiunds to conduct meetings and draft correspondence to
coordinate content development with staff; develop, distribute, and revise draft content;
and monitor, assess, report on, and modify programs and activities as necessary to
maintain compliance with the Regional Permit. | am informed and believe and therefore
state that the District was assessed no funds in FY 2015-16 and anticipates an assessment
of an estimated $3,000 during FY 2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit
requires the Permittees for each Watershed Management Area, including the District, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the copermittees to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The District was assessed no funds for this requirement in FY 2015-16. I am
informed and believe and therefore state that the assessment to the District of this
requirement to date is approximately $250 during FY 2016-17, which represents the

District share of an appearance on behalf of it and other copermittees by the County.



8. I'am informed and believe and therefore state that ] am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of certain competitive grant programs and limited rebate
programs, such as Metropolitan Water District’s (“Met™) funding programs and the Municipal
Water District of Orange County’s (“MWDOC™) rebate programs. I am informed and believe
and therefore state that the funds received from such programs, would, if received, pay only for a
portion of the expected costs required by the Regional Permit. Additionally, I am informed and
believe and therefore state that projects employing such funds also require some element of
District matching funds. The District has not received any such funds. Thus, to the extent that
these funds are available with respect to the requirements set forth in the Regional Permit, such
funds do not provide offsetting savings that result in no net costs to the District nor do they
provide any additional revenue in an amount sufficient to fund the cost of the state mandates and
therefore would not fully recompense the District for such requirements.

9. I'am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the District would have the discretion to impose under California law
to recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate, with the exception of that portion of flood district tax assessments which has
been allocated for stormwater quality efforts. These funds are limited, and have temporarily
been allocated to the County, which is the principal permittee under the Regional Permit and
which coordinates stormwater quality management efforts for the South Orange County
Copermittees. Iam further informed and believe and therefore state that even if these funds were
returned to the District, they would not be sufficient to fully fund the state mandates required by

the Regional Permit and therefore would not fully recompense the District for such mandates.
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10.  Tam further informed and believe and therefore state that the District cannot
recoup the costs of any of the programs described above by imposing fees,

Executed this):i“‘ day of August 2016 at Santa Ana, California.

I declare under penalty of perjury under the laws of the State of California that the

UL,

Khalid Bazmi, P.E, W
Chief Engineer, Orange Cournfy Flood Control
District

foregoing is true and correct.
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DECLARATION OF DAVID DOYLE

FOR CITY OF ALISO VIEJO




DECLARATION OF DAVID DOYLE ON BEHALF OF THE CITY OF ALISO VIEJO

IN SUPPORT OF TEST CLAIM

I, David Doyle, declare as follows:

1. I'make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of Aliso Viejo (hereafter, “City”) as the City Manager.
I have knowledge of the City's sources of funding for the programs and activities set forth in this
declaration.

3. I'bave held my current position for over 2 years. My duties include managing and
overseeing all departments of the City of Aliso Viejo, including the Public Works Department
and its stormwater management program.

4, T have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(*Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit"), and I am farpiliar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009

Permit™),




6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. Iam informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permiit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. T am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on J anuary 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY™) 2014-15.

7. These new and enbanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent I imitations. Provision A2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations, Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a muititude of costly new program elements. Meeting those requirerhents




would require & significant expansion of all existing program activities, including
.constmc!:ion and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
streamn and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consuitants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $60,179 in Fiscal Year (“FY™) 2015.
16 and an estimated expenditure during FY 2016-17 of $83,045.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will

require studies and investigations, new programs for BMPs (including research,




meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $19,700 in FY 2014-15 ,
$45,919 in FY 2015-16 and anticipates an assessment of $70,497 in FY 2016-17. In
addition, the City spent $3,500 in FY 2014-15 in staff time and other internal expenses.
The City, together with three other South Orange County municipalities, initiated the
Dairy Fork Wetland project, a regional structural BMP for the reduction of bacteria in
compliance with the TMDL. I am informed and believe and therefore state that the City
spent $110,000 in local matching funds in FY 2015-16 and anticipants spending an
additional $40,000 in FY 2016-17 with respect to such requirements. In addition, the
City has anticipates spending $111,000 of its share of a $311,000 project to install filter
inserts on catch basins and funded in part by Orange County Measure M2 during
FY2016-17.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the
Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and updaté a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and

implement new program activities (research and development of required deliverables,




meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was
assessed $14,259 in FY 2015-16 and anticipates an assessment of an estimated $11,407
in FY 2016-17. Also, 1 am informed and believe and therefore state that the City has itself
expended $7,950 in FY 2015-16 and anticipates spending an estimated $ 15,900 during
FY 2016-17 with respect to such requirements.

d. Alternative Compliance Requirements, Provision B.3.c. of the Regional
Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduet studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and

the City is required, under a cost-sharing agreement, to pay a portion of the costs of such




consultants. As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated
$1,140 during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)
of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update of their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $1,711 during FY 2016-17 with respect to such
requirements,

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit
requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality

Management Plan to include revised standards, procedures, and criteria required by the




Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concument
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City was assessed $471 in FY 2015-16 and anticipates an
assessment of an estimated $469 during FY 2016-17 with respect to such requirements.
. Residential Inspection Program. Provisions E.5.a and E.5.¢ of the Permit
require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,

etc.) and to monitor, assess, report on, and modify programs as necessary to maintain




compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 or FY 2016-17 with respect to such
requirements. Iam informed and believe and therefore state that expenditures will be
required for future fiscal years,

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional
Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
Pprograms as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work, The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing

agreement. I am informed and believe and therefore state that the City was assessed no




funds in FY 2015-16 and anticipates an assessment of an estimated $1,425 during FY
2016-17 with respect to such requirements.

i Enforcement Response Plan. Provision E.6 of the Regional Permit
requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counse] to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6, The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates spending an estimated $152 during FY 2016-17 with respect to such
requirements.

j- Jurisdictional Urban Runoff Management Program Update. In compliance
with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP") document in FY 2016-17. ‘The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WwQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and momnitor, assess,

report on, and modify programs and activities as necessary to maintain compliance with




the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 and anficipates an assessment of an
estimated $352 during FY 2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit
requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City was assessed no funds for this requirement in FY 2015-16. I am
informed and believe and therefore state that the assessment to the City of this
requirement to date is approximately $143 during FY 2016-17, which represents the
City’s share of an appearance on behalf of it and other copermittees by the County of
Orange.

8. I am informed and believe and therefore state that I am not aware of any state,

federal or regional funds that are or will be available to pay for any of these new and/or enhanced

programs/activities, with the exception of the Orange County Measure M2 Environmental

Cleanup Program, which is a conntywide competitive grant program that offers funding for

transportation-related water quality programs, and other competitive grant programs and limited

rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the

Municipal Water District of Orange County’s (“MWDOC”) rebate programs. I am informed and

believe and therefore state that the funds received from Measure M2, Met and MWDOQC's
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programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some element of
City matching funds. Thus, to the extent that these funds are available with respect to the
requirements set forth in the Regional Permit, such funds do not provide offsetting savings that
result in no net costs to the City nor do they provide any additional revenue in an amount
sufficient to fund the cost of the state mandates and therefore would not fully recompense the
City for such requirements.

9. T am informed and believe and therefore state that T am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10, Iam further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11.  Tam further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this }4" day of August 2016 at Aliso Viejo, California.

I declare under penalty of perjury under the laws of the State of California that the

(\Qr\\\\,

David Doyle
City Manager

foregoing is true and correct.
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DECLARATION OF BRAD FOWLER

FOR CITY OF DANA POINT




DECLARATION OF BRAD FOWLER ON BEHALF OF THE CITY OF DANA POINT

IN SUPPORT OF TEST CLAIM

I, Brad Fowler, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of Dana Point (hereafter, “City”) as the Director of
Public Works and Engineering Services. I have knowledge of the City’s sources of funding for
the programs and activities set forth in this declaration.

3. I have held my current position for approximately twelve years. My duties
include managing the Public Works and Engineering Department and I oversee divisional
supervisors in Engineering and Water Quality.

4. I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (2009

Permit”).



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. I am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regionall Permit and its new and expanding mandates
during fiscal year (“FY”) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with efﬂuen’é limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements




would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and’
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of § 3,864 in Fiscal Year (“FY”) 2014-
15, $ 14,226 in FY 2015-16 and is estimated to be $ 16,788 during FY 2016-17.
Additionally, the City spent $ 240 in FY 2015-16 and is estimated to spend $ 43,275
during FY 2016-17.

b. Beaches and Crecks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations

of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty



Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will
require studies and investigations, new programs for BMPs (including research,
meetings, stakéholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. I am informed and believe and therefore state that as part of the cost sharing,
the City was assessed $ 3,864 in FY 2014-15, $ 3,566 in FY 2015-16 and is estimated to
be assessed § 7,407 during FY 2016-17.  Additionally, the City spent $ 2,159 in FY
2015-16 and is estimated to spend $ 15,312 during FY 2016-17.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist

in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a




portion of the costs of such consultants. I am informed and believe and therefore state
that as part of the cost sharing, the City was assessed $ 10,660 in FY 2015-16 and is
estimated to be assessed $ 8,528 during FY 2016-17. Additionally, the City spent
$15,331 in FY 2015-16 and is estimated to spend $ 16,613 during FY 2016-17.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional

Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. I am informed and believe and therefore state that the City was assessed no
funds in FY 2015-16 and anticipates a cost share of an estimated $ 853 during FY 2016-

17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)
of the Regional Permit requires the South Orange County Permittees, including the City,

to ensure that Priority Development Projects either avoid critical sediment yield areas or



implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. I am informed and believe and therefore state that the
City was assessed no funds in FY 2015-16 and anticipates a cost share of an estimated $
1,279 during FY 2016-17 with respect to such requirements. Additionally, the City spent
$0inFY 2015-146 and is estimated to spend $ 1,775 during FY 2016-17.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
i)esign Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required

deliverables, meetings, stakeholder coordination, public outreach and training workshops,




etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City’s share of costs required to address such requirements was $
367 in FY 2015-16 and is estimated to be $ 365 during FY 2016-17. Additionally, the
City spent $ 2,312 in FY 2015-16 and is estimated to spend $ 7,513 during FY 2016-17.

g. Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was not assessed any funds in FY 2015-16 and is not expected to be
assessed any costs in FY 2016-17. Additionally, the City spent $ 0 in FY 2015-16 and is

expected to spend $ 3,302 in FY 2016-17.



h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City was assessed no
funds in FY 2015-16 and anticipates no costs during FY 2016-17 with respect to such
requirements.

i. Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan

intended to describe the applicable approaches and options for enforcing local legal




authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates a cost share of an estimated $ 119 during FY 2016-17 with respect to such
requirements. Additionally, the City spent $ 0 in FY 2015-16 and is estimated to spend $
3,189 in FY 2016-17.

j- Jurisdictional Urban Runoff Management Program Update. In compliance

with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP”) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required puréuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft confent; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 and anticipates a cost share of an

estimated $ 274 during FY 2016-17 with respect to such requirements. Additionally, the



City spent $ 0 in FY 2015-16 and is estimated to spend $ 13,210 in FY 2016-17.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City was assessed no funds for this requirement in FY 2015-16. Tam
informed and believe and therefore state that the City’s share of a progress report made
on behalf of the South County Copermittees by the County will be at least $107 during
FY 2016-17. Additionally, the City spent $ 0 in FY 2015-16 and is estimated to spend $
1,176 in FY 2016-17.

8. I am informed and believe and therefore state that I am not aware of any state,

federal or regional funds that are or will be available to pay for any of these new and/or enhanced

programs/activities, with the exception of the Orange County Measure M2 Environmental

Cleanup Program, which is a countywide competitive grant program that offers limited funding

for certain transportation-related water quality programs. I am informed and believe and

therefore state that the funds received from Measure M2 or other competitive grant or limited

rebate programs, would, if received, pay only for a portion of the expected costs required by the

Regional Permit. Additionally, I am informed and believe and therefore state that projects

employing Measure M2 funds and funds from other programs also require some element of City

matching funds. Thus, to the extent that such funds were available with respect to the

requirements set forth in the Regional Permit, such funds do not provide offsetting savings that
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result in no net costs to the City nor do they provide any additional revenue in an amount
sufficient to fund the cost of the state mandates and therefore would not fully recompense the
City for such requirements.

0. I am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10. I am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 19™ day of August 2016 at Dana Point, California.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

(47 4

/BI{/aa—F_O—\;ler

ctor of Public Works & Engineering Services
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DECLARATION OF DAVID SHISSLER

FOR CITY OF LAGUNA BEACH



DECLARATION OF DAVID SHISSLER ON BEHALF OF THE

CITY OF LAGUNA BEACH IN SUPPORT OF TEST CLAIM

I, David Shissler, declare as follows:

L. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2 I am employed by the City of Laguna Beach (hereafter, “City”) as the Director of
Water Quality. I have knowledge of the City’s sources of funding for the programs and activities
set forth in this declaration.

3. I have held my current position for approximately fourteen years. My duties
include managing the Water Quality Department and I oversee divisional supervisors in Water
Quality.

4, I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit™), as amended by Order No. R9-2015-0001
(“Amended Permit™) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (2009

Permit™).



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, [ understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. I am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY™) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements



would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices™ (“BMPs™), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, 1 am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $3,170 in Fiscal Year (“FY”) 2014-15,
$17,114 in FY 2015-16 and is estimated to be $19,901.83 during FY 2016-17.
Additionally, the City estimates spending $1,978 of non-cost shared City funds in FY

2016-17 to comply with the requirements of Sections A.2 and A.3.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the
Regional Permit require the City to strictly comply with the numeric effluent limitations

of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty



Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will
require studies and investigations, new programs for BMPs (including research,
meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The City has also retained consultant services independent of the County to
support the City specific development and compliance efforts for the TMDL and related
programs. [ am informed and believe and therefore state that as part of the cost sharing,
the City was assessed $3,170 in FY 2014-15, $7.389 in FY 2015-16 and is estimated to
be assessed $11,344 during FY 2016-17. Additionally, the City separately spent $11,691
in FY 2015-16 and is estimated to spend $12,060 in FY 2016-17 on meeting the
mandates imposed in Provision A.3.b and Attachment E of the Regional Permit.

. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,

assess, report on, and modify these programs as necessary to maintain compliance with



each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. The City has also retained consultant services
independent of the County to support the City with WQIP development and
implementation. I am informed and believe and therefore state that the City’s share of
costs required to address such requirements was $9,725 in FY 2015-16 and is estimated
to be $7,780 during FY 2016-17. Additionally, the City separately spent $17,342 in FY
2015-16, and is estimated to spend $2,472 in FY 2016-17 on meeting the mandates
imposed in Provisions A.4, B, and F of the Regional Permit.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional

Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and

the City is required, under a cost-sharing agreement, to pay a portion of the costs of such



consultants. I am informed and believe and therefore state that the City expended no
funds in FY 2015-16 and anticipates a cost share of an estimated $778 during FY 2016-
17 with respect to such requirements.

& Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Pri;)rity Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update of their existing Hydromodification Management Plan and to implement these
new requirements. The City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. I am informed and believe and therefore state that the
City expended no funds in FY 2015-16 and anticipates a cost share of an estimated
$1,167 during FY 2016-17 with respect to such requirements. Additionally, the City
anticipates separately spending an estimated $141 in FY 2016-17 to comply with
Provision E.3.c.(2) of the Regional Permit.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County

Permittees, including the City, must expend resources to update the Model Water Quality



Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City’s share of costs required to address such requirements was
$368 in FY 2015-16 and is estimated to be $367 during FY 2016-17. Additionally, the
City separately spent $1,978 in FY 2015-16 and anticipates spending an estimated $565
in FY 2016-17 to comply with Provisions E.3.d and F.2.b of the Regional Permit

g Residential Inspection Program. Provisions E.5.a and E.5.c of the

Regional Permit require the City to develop and implement a residential inspection
program. To comply with these Provisions, the City must expend resources to develop,
administer and maintain a new program to comply with the Regional Permit’s residential
inspection requirements. These costs include those to conduct studies and investigations

(mapping, modeling, pilot studies, etc.), to plan and implement inspection and



enforcement activities (research and development of program approaches, modification
of ordinances, development of forms and tracking systems, meetings, public outreach and
workshops, etc.) and to monitor, assess, report on, and modify programs as necessary to
maintain compliance with Provision E.5.a. and E.5.c. These costs may include City
staffing, materials and supplies, and contract work. I am informed and believe and
therefore state that the City expended no fees in FY 2015-16 and anticipates spending an
estimated $1,412 during FY 2016-17 with respect to such requirements imposed by
Provisions E.5.a and E.5.c of the Regional Permit.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange

County Permittees, including the City, have retained consultants to undertake screening



for existing development retrofit and stream rehabilitation project opportunities. The City
1s required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City expended no cost
shared funds in FY 2015-16 but anticipates separately spending an estimated $972 during
FY 2016-17. Additiona.lly, the City anticipates separately spending an estimated $283 in
FY 2016-17 with respect to compliance with requirements imposed by Provision E.5.e of
the Regional Permit.

1 Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. 1 am informed and
believe and therefore state that the City expended no funds in FY 2015-16 and anticipates
a cost share of an estimated $119 during FY 2016-17 with respect to such requirements.
Additionally, the City anticipates separately spending an estimated $283 in FY 2016-17
complying with Provision E.6 of the Regional Permit.

o Jurisdictional Urban Runoff Management Program Update. In compliance

with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban

Runoff Program (“JRMP”) document in FY 2016-17. The City must also submit updates



to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates a cost share of an
estimated $275 during FY 2016-17 with respect to such requirements. Additionally, the
City anticipates separately spending an estimated $1,7‘66 in FY 2016-17 complying with
Provision F.2, Provision F.3.b. (3), and/or Provision F.5.b of the Regional Permit.

k. Progress Repott Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City expended no funds for this requirement in FY 2015-16. I am
informed and believe and therefore state that the City’s share of a progress report made
on behalf of the South County Copermittees by the County will be at least $97 during FY
2016-17. Additionally, the City anticipates separately spending an estimated $141 in FY

2016-17 complying with Provision F.3.a of the Regional Permit.
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8. I am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities mandated by the Regional Permit, with the exception of the Orange County
Measure M2 Environmental Cleanup Program, which is a countywide competitive grant program
that offers limited funding for certain transportation-related water quality programs. I am
informed and believe and therefore state that the funds received from Measure M2, would, if
received, pay only for a portion of the expected costs required by the Regional Permit.
Additionally, I am informed and believe and therefore state that projects employing Measure M2
funds also require some element of City matching funds. Thus, to the extent that Measure M2
funds were available with respect to some of the requirements set forth in the Regional Permit,
such funds would not fully recompense the City for such requirements.

9. I am informed and believe and therefore state that [ am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10.  Tam further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or

enhanced programs/activities is the City’s General Fund.
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Executed this 22" day of August 2016 at Laguna Beach, California.
[ declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct,

David Shissler
Director of Water Quality
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DECLARATION OF KENNETH H. ROSENFIELD, P.E.

FOR CITY OF LAGUNA HILLS



DECLARATION OF KENNETH H. ROSENFIELD, P.E., ON BEHALF OF THE CITY

OF LAGUNA HILLS IN SUPPORT OF TEST CLAIM

I, Kenneth H. Rosenfield, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of Laguna Hills (hereafter, “City”) as the Director of
Public Services/City Engineer. I have knowledge of the City’s sources of funding for the
programs and activities set forth in this declaration.

3. I have held my current position for approximately twenty one years. My duties
include overseeing the Public Services Department and I oversee divisional supervisors in
engineering, Public Works (including water quality compliance) and Parks divisions. Iama
Professional Engineer in the State of California.

4, I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (*Second Amended Permit™) (collectively,
“Regional Permit™), and I am familiar with such portions of the requirements of the Regional

Permit,



5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009
Permit™).

6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. T am further informed and believe and therefore state that on November 18, 20135, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY™) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of
the Regional Permit requires the City to strictly comply with Receiving Water

Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply

with effluent limitations. Compliance with the receiving water limitations of Provision



A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer
and maintain a multitude of costly new program elements. Meeting those requirements
would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (*BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work, The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $14,237 in Fiscal Year (“FY™) 2014-

15, $38,835 in FY 2015-16 and an estimated assessment during FY 2016-17 of $54,982.



b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the
Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will
require studies and investigations, new programs for BMPs (including research,
meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $14,237 in FY 2014-15,
$30,063 in FY 2015-16 and anticipates an assessment of $47,264 in FY 2016-17.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the
Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and

contract work. The South Orange County Permittees have retained consultants to assist



in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was
assessed $8,771 in FY 2015-16 and anticipates an assessment of an estimated $7,016 in

FY 2016-17.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional

Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP, To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated
$701 during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)
of the Regional Permit requires the South Orange County Permittees, including the City,

to ensure that Priority Development Projects either avoid critical sediment yield areas or



implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update of their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $1,052 during FY 2016-17 with respect to such
requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required

deliverables, meetings, stakeholder coordination, public outreach and training workshops,

G-



etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City was assessed $353 in FY 2015-16 and anticipates an
assessment of an estimated $352 during FY 2016-17 with respect to such requirements,

g2 Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and does not anticipate expending any
funds FY 2016-17 with respect to such requirements. I am informed and believe and

therefore state that expenditures will be required for future fiscal years.



h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional
Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program actjvities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City expended no
funds in FY 2015-16 and anticipates spending an estimated $877 during FY 2016-17 with
respect to such requirements.

i. Enforcement Response Plan. Provision E.6 of the Regional Permit
requires development and implementation by the City of an Enforcement Response Plan

intended to describe the applicable approaches and options for enforcing local legal



authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City expended no funds in FY 2015-16 and anticipates
spending an estimated $114 during FY 2016-17 with respect to such requirements.

il Jurisdictional Urban Runoff Management Program Update. In compliance
with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“*JRMP”) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated

$265 during FY 2016-17 with respect to such requirements.



k. Progress Report Presentations. Provision F.3.a of the Regional Permit
requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City was assessed no funds for this requirement in FY 2015-16. I am
informed and believe and therefore state that the assessment to the City of this
requirement to date is approximately $88 during FY 2016-17, which represents the City’s
share of an appearance on behalf of it and other copermittees by the County of Orange.

8. I am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the
Municipal Water District of Orange County’s (“MWDOQC”) rebate programs. I am informed and
believe and therefore state that the funds received from Measure M2, Met and MWDOC’s
programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some element of
City matching funds. The City has not received any such funds for the purpose of funding any

portion of the new and/or enhanced programs/activities described in this Declaration. Thus, to



the extent that these funds are available with respect to the requirements set forth in the Regional
Permit, such funds do not provide offsetting savings that result in no net costs to the City nor do
they provide any additional revenue in an amount sufficient to fund the cost of the state mandates
and therefore would not fully recompense the City for such requirements.

9. I am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

16.  1am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11.  Iam further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 19" day of August 2016 at Laguna Hills, California.

I declare under penalty of perjury under the laws of the State of California that the

Kenneth H. Rosenfield, P.E.
Director of Public Services/City Engineer
City of Laguna Hills, California

foregoing is true and correct.
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DECLARATION OF NANCY PALMER

FOR CITY OF LAGUNA NIGUEL



DECLARATION OF NANCY PALMER ON BEHALF OF THE

CITY OF LAGUNA NIGUEL IN SUPPORT OF TEST CLAIM

I, Nancy Palmer, declare as follows:

L. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of Laguna Niguel (hereafter, “City”) as the City
Landscape Architect/Environmental Programs Manager. I have knowledge of the City’s sources
of funding for the programs and activities set forth in this declaration.

3. I have held my current position for approximately 10 years. My duties include
oversight of the City’s National Pollutant Discharge Elimination System activities, and
management of capital improvement projects relating to urban runoff and environmental
restoration.

4. I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”’) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-

2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009



Permit”).

6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. Iam further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY”’) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the

City to significantly increase its existing resource commitments to develop, administer



and maintain a multitude of costly new program elements. Meeting those requirements
would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, [ am informed
and believe and therefore state that efforts required to address such standards have
resulted in expenditures by the City of $22,890 as its cost share, a portion yet to be
determined of $2,306,214 in capital improvement costs for the Crown Valley Parkway
Runoff Elimination Project, and $17,460 in increased staff allocation in Fiscal Year
("FY”) 2014-15; expenditures by the City in FY 2015-16 of $71,814 as its cost share, a
yet-to-be-determined portion of $165,494 in capital improvement costs for the Crown

Valley Parkway Runoff Elimination Project, and $1,746 in increased staff allocation; and



expenditures of $97,205 as the City’s cost share, a portion yet to be determined of
$6,445,232 in capital improvement costs for the Crown Valley Park Channel Entry
Improvements Project, and $18,451 in increased staffing allocation for FY 2016-17, with
respect to such requirements.

b. Beaches and Creeks TMDL.. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will
require studies and investigations, new programs for BMPs (including research,
meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. I am informed and believe and therefore state that the City has expended
$22,890 as its cost share, a portion yet to be determined of $2,306,214 in capital
improvement costs for the Crown Valley Parkway Runoff Elimination Project, and $873
in increased staff allocation in FY 2014-15; $50,186 as its cost share and $923 in
increased staff allocation in FY 2015-16; and anticipates spending an estimated $78,173
as its cost share, $923 in increased staff allocation, and a portion yet to be determined of
$6,445,232 in capital improvement costs for the Crown Valley Park Channel Entry
Improvements Project during FY 2016-17 with respect to such requirements.

C. Water Quality Improvement Plan. Provisions A.4, B, and F of the




Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. I am informed and believe and therefore state
that the City has expended $21,267 as its cost share and $923 in increased staff allocation
in FY 2015-16; and anticipates spending an estimated $17,301 as its cost share and

$1,845 in increased staff allocation during FY 2016-17 with respect to such requirements.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional
Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and

workshops, etc.), identify and implement annual milestones, conduct analyses regarding



the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. I am informed and believe and therefore state that the City expended no
funds in FY 2015-16; and anticipates spending an estimated $1,730 as its cost share
during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. I am informed and believe and therefore state that the
City expended no funds on this item in FY 2015-16; and anticipates spending an
estimated § 2,595 as its cost share during FY 2016-17 with respect to such requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP

Design Manual (termed “Model Water Quality Management Plan” in Orange County)



with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City has expended $763 as its cost share in FY 2015-16; and
anticipates spending an estimated $761 as its cost share and $1,230 in increased staff
allocation during FY 2016-17 with respect to such requirements.

g. Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and

maintain a new program to comply with the Regional Permit’s residential inspection



requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City has expended no funds on this item in FY 2015-16; and anticipates spending
an estimated $2,306 in increased staff allocation during FY 2016-17 with respect to such
requirements.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these

programs as necessary to maintain compliance with Provision E.5.e. These costs may



include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City has expended
$10,838 in increased staff allocation, and a portion yet to be determined of $1,521,878 in
capital improvements costs for the Oso Creek Multi-Use Trail project in FY 2015-16; and
anticipates spending an estimated $2,163 as its cost share, $18,451 in increased staffing
allocation, and a portion yet to be determined of $6,445,232 in capital improvement costs
for the Crown Valley Park Channel Entry Improvements project during FY 2016-17 with
respect to such requirements.

1. Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City has expended no funds in FY 2015-16; and
anticipates spending an estimated $247 as its cost share and $923 in increased staff

allocation during FY 2016-17 with respect to such requirements.



% Jurisdictional Urban Runoff Management Program Update. In compliance
with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP”) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City has expended no funds for this item in FY 2015-16; and anticipates spending
an estimated $571 as its cost share and $12,301 in increased staff allocation during FY
2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City expended no funds for this requirement in FY 2015-16. I am
informed and believe and therefore state that the assessment to the City of this

requirement to date is approximately $216 during FY 2016,17, which represents the
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City’s share of an appearance on behalf of it and other copermittees by the County of

Orange.

8. I am informed and believe and therefore state that [ am not aware of any state,
federal or regional funds that are or will be available to pay for these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality capital improvement projects; and the State Proposition 84
and Proposition 1 Integrated Regional Water Management Program and Stormwater Program
Funds, which are statewide competitive grant programs that offer funding for multi-purpose
urban runoff management capital improvement projects. I am informed and believe and
therefore state that grant funds received from Measure M2 and the State, would, if received, pay
only for a portion of the expected costs required by the Regional Permit. Additionally, I am
informed and believe and therefore state that capital improvement projects employing Measure
M2 and State Proposition 84 and Proposition 1 funds also require some element of City matching
funds; and I further state that all such grant funds known to have been received or expected to be
received, have been subtracted as an offset from the capital improvement projects costs identified
in sub-paragraphs 7a, 7b and 7h above. Thus, to the extent that Measure M2 and State
Proposition 84 and Proposition 1 funds have been or will become available with respect to the
requirements set forth in the Regional Permit, such funds would not fully recompense the City
for such requirements.

o, I am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to

recover any portion of these new and/or enhanced programs/activities without a vote of the
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affected electorate.

10. I am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 19" day of August, 2016 at Laguna Niguel, California.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

— &
Dany P[P 8/rtt2sr6
Kancy Palffer
4
City Landscape Architect/Environmental Programs Manager
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DECLARATION OF THOMAS WHEELER

FOR CITY OF LAKE FOREST




REST IN SUPPORT OF TEST CLAIM

[, Tom Wheeler, declare as follows:

L. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon 1o testify, I could and would competently testify to the matters set forth
herein under oath,

2. I am employed by the City of Lake Forest (hereafter, “City™) as the Public Works
Director/ City Engineer. I have knowledge of the City’s sources of funding for the programs and
activities set forth in this declaration.

3. I have held my current position for over 4 years, My duties include management
responsibilities for the Public Works Department. [ am a member of the American Society of
Civil Engineers and the American Public Works Association.

4, I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB") Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (#2013 Permit”), as amended by Order No. R9-2015-0001
(*Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portians of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (2009

Permit™),



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal taw. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. T am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permitiees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY™) 2014-15,

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements



would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (*"BMPs™), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
strearn and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such consultants
through assessments. The total eventual cost of carrying out new and expanded programs
at a level sufficient to meet those standards is not currently known. However, I am
informed and believe and therefore state that efforts required to address such standards
have resulted in a cost sharing assessment to the City of $41,047 in Fiscal Year (“FY™)
2015-16 and an estimated expenditure during FY 2016-17 of $57,610.

b. Beaches and Creeks TMDL.. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I ~ Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will

require studies and investigations, new programs for BMPs (including research,



meetings, stakeholder coordination, ete.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $14,070 in FY 2014-15,
$32,796 in FY 2015-16 and anticipates an estimated assessment of $50,350 in FY 2016-
17. Also, the City, together with three other South Orange County municipalities,
initiated the Dairy Fork Constructed Wetland project, a regional structural BMP for the
reduction of bacteria in compliance with the TMDL. I am informed and believe and
therefore state that the City spent $13,249 in FY 2014-15, and spent $28,369 in local
maiching funds in FY 2015-16 and anticipants spending an additional $27,670 in FY
2016-17 with respect to such requirements. In addition, the City anticipates spending
$33,325 of its share of a $133,300 project to install trash and debris screens on catch
basins and funded in part by Orange County Measure M2 during FY2015-16.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the
Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (*WQIP"). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,

meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,

4.



assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost.sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was
assessed $8,250 in FY 2015-16 and anticipates an assessment of an estimated $6,600 in
FY 2016-17.

d. Altemative Compliance Requirements. Provision B.3.c. of the Regional
Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and medify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants, As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated

$660 during FY 2016-17 with respect to such requirements,



e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters, This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update of their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, | am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $990 during FY 2016-17 with respect to such
requirements.

f. BMP Desipn Manual. Provisions E.3.d and F.2.b of the Regional Permit
requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Mode! Water Quality Management Plan for submission concurrent

with each WQIP, and then develop its own local Mode! Water Quality Management Plan



to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City was assessed $900 in FY 2015-16 and anticipates an
assessment of an estimated $900 during FY 2016-17 with respect to such requirements.
g Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit
require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit's residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, ete.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may inciude City staffing,
materials and supplies, and contract work. | am informed and believe and therefore state

that the City expended no funds in FY 2015-16 or FY 2016-17 with respect to such



requirements. 1am informed and believe and therefore state that expenditures will be
required for future fiscal years.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional
Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract wark. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities, The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement, [ am informed and believe and therefore state that the City was assessed no
funds in FY 2015-16 and anticipates an assessment of an estimated $825 during FY

2016-17 with respect to such requirements.

i Enforcement Response Plan. Pravision E.6 of the Regional Permit



requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement, The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates spending an estimated $292 during FY 2016-17 with respect to such
requirements,

i urisdictional Urban Runoff Management Program ate, In compliance
with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP") document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduet meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state

that the City was assessed no funds in FY 2015-16 and anticipates an assessment of an



estimated $676 during FY 2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit
requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other
activities. The City was assessed no funds for this requirement in FY 2015-16. ] am
informed and believe and therefore state that the assessment to the City of this
requirement to date is approximately $83 during FY 2016-17, which represents the City's
share of an appearance on behalf of it and other copermittees by the County of Orange.

8. Iam informed and believe and therefore state that [ am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met™) funding programs and the
Municipal Water District of Orange County’s (*MWDOC™) rebate programs. [ am informed and
believe and therefore state that the funds received from Measure M2, Met and MWDOC’s
programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some element of

City matching funds. Thus, to the extent that these funds are available with respect to the
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requirements set forth in the Regional Permit, such funds do not provide offsetting savings that
result in no net costs to the City nor do they provide any additional revenue in an amount
sufficient to fund the cost of the state mandates and therefore would not fully recompense the
City for such requirements.

9, I am informed and believe and therefore state that | am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate,

10.  Iam further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

1. Tam further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enthanced programs/activities is the City’s General Fund.

Executed this 19" day of August 2016 at Lake Forest, California,

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct,

omas Wheelcr, P.E.
Director of Public Works/City Engineer
City of Lake Forest
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DECLARATION OF RICHARD SCHLESINGER

FOR CITY OF MISSION VIEJO



DECLARATION OF RICHARD SCHLESINGER ON BEHALF OF THE CITY OF

MISSION VIEJO IN SUPPORT OF TEST CLAIM

I, Richard Schlesinger, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. [ am employed by the City of Mission Viejo (hereafter, “City™) as the City
Engineer. I have knowledge of the City’s sources of funding for the programs and activities set
forth in this declaration.

3. I have held my current position for approximately 12 years. My duties include
managing the Public Works Department and overseeing divisional supervisors in Engineering
Services and Water Quality.

4. [ have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009

Permit”).

|



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
varlous new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. Iam informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. Tam further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY”) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements

i B



would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $45,327 in FY 2014-15, $85,955 in
FY 2015-16 and an estimated assessment during FY 2016-17 of $51,833.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I - Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will

require studies and investigations, new programs for BMPs (including research,



meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $26,304 in FY 2014-15,
56,137 in FY 2015-16 and anticipates an assessment of $103,766 in FY 2016-17.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was
assessed $29,858 in F'Y 2015-16 and anticipates an assessment of an estimated $23,866
in FY 2016-17.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional




Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates being assessed an
estimated $2,388 during FY 2016-17 with respect to such requirements.

€. Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the

update of their existing Hydromodification Management Plan to implement these new



requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $3,583 during FY 2016-17 with respect to such

requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs

pursuant to a cost-sharing agreement. The City also will be required to fund development



of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City was assessed $1,026 in FY 2015-16 and anticipates an
assessment of an estimated $1,028 during FY 2016-17 with respect to such requirements.

g. Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 or FY 2016-17 with respect to such
requirements. I am informed and believe and therefore state that expenditures will be
required for future fiscal years.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a

new program to comply with the Regional Permit’s retrofit and stream rehabilitation



requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City was assessed no
funds in FY 2015-16 and anticipates an assessment of an estimated $2,985 during FY
2016-17 with respect to such requirements.

i. Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the

update through training of staff and other implementation activities. I am informed and



believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $334 during FY 2016-17 with respect to such
requirements.

J- Jurisdictional Urban Runoff Management Program Update. In compliance

with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP”’) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 and anticipates an assessment of an
estimated $771 during FY 2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other

activities. The City was assessed no funds for this requirement in FY 2015-16. I am



informed and believe and therefore state that the assessment to the City of this

requirement to date is approximately $299 during FY 2016-17, which represents the

City’s share of an appearance on behalf of it and other copermittees by the County of

Orange.

8. I'am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the
Municipal Water District of Orange County’s (“MWDOC”) rebate programs. I am informed and
believe and therefore state that the funds received from such programs, would, if received, pay
only for a portion of the expected costs required by the Regional Permit. Additionally, I am
informed and believe and therefore state that projects employing Measure M2 funds, Met funds,
and MWDOC funds also require some element of City matching funds. The City has not
received any such funds. Thus, to the extent that these funds are available with respect to the
requirements set forth in the Regional Permit, such funds do not provide offsetting savings that
result in no net costs to the City nor do they provide any additional revenue in an amount
sufficient to fund the cost of the state mandates and therefore would not fully recompense the
City for such requirements.

9. I am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to

recover any portion of these new and/or enhanced programs/activities without a vote of the
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affected electorate.

10. I am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

1. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 22" day of August 2016 at Mission Viejo, California.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Q &'\Q’—\
N

Richard Sc‘lrllesvinger
City Engineer
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DECLARATION OF EHAB MAXIMOUS

FOR CITY OF RANCHO SANTA MARGARITA



DECLARATION OF EHAB MAXIMOUS ON BEHALF OF THE CITY OF RANCHO

SANTA MARGARITA IN SUPPORT OF TEST CLAIM

I, Ehab Maximous, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. | I am employed by the City of Rancho Santa Margarita (hereafter, “City”) as the
Public Works Director/City Engineer. I have knowledge of the City’s sources of funding for the
programs and activities set forth in this declaration.

3. I have held my current position for approximately five years. My duties include
overseeing the Public Works Department and I oversee divisional supervisors in the Engineering
Department.

4. I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit™), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009

Permit”).



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. T am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates

during fiscal year (“FY”’) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the

following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Pérmit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements



would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other prbgrams. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a‘ cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore staté that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $24,716 in Fiscal Year (“FY”’) 2014-
15, $40,149 in FY 2015-16 and an estimated assessment during FY 2016-17 of $62,635.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will

require studies and investigations, new programs for BMPs (including research,




meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. -These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $24,716 in FY 2014-15,
$22,810 in FY 2015-16 and anticipates an assessment of $47,377 in FY 2016-17.

C. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was
assessed $17,339 in FY 2015-16 and anticipates an assessment of an estimated $13,871

in FY 2016-17.



d. Alternative Compliance Requirements. Provision B.3.c. of the Regional

Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract workj The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated
$1,387 during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
~ to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of new
program activities, and monitoring, assessment, reporting and modifying programs as

required. The South Orange County Permittees have retained consultants to assist in the



update of their existing Hydromodification Management Plan to implement fhese new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $2,080 during FY 2016-17 with respect to such
requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the |
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standard.s of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with Provision E.3.d. The South Orange County Permittees,
including the City, have retained consultants to assist in updating the regional Model

Water Quality Management Plan. The City is required to pay a portion of such costs




pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. I am informed and believe and
therefore state that the City was assessed $623 in FY 2015-16 and anticipates an
assessment of an estimated $622 during FY 2016-17 with respect to such requirements.

g. Residential Inspection Program. Provisions E.5.a and E.5.c¢ of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,

etc.) and to monitor, assess, report on, and modify programs as necessary to maintain

compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and does not anticipate expending any
funds in FY 2016-17 with respect to such requirements. I am informed and believe and
therefore state that expenditures will be required for future fiscal years.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and
implement a program to retrofit existing development and rehabilitate streams within
existing development. To comply with these Provisions, the South Orange County

Permittees, including the City, must expend funds to develop, administer, and maintain a



new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidafe projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. I am informed and believe and therefore state that the City expended no
funds in FY 2015-16 and anticipateé spending an estimated $1,733 during FY 2016-17
with respect to such requirements.

i Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing
Enforcement Consistency Guide to ensure its conformance with the requirements in
Provision E.6. The City is required to pay a portion of the cost of this update through a

cost-sharing agreement. The City also will be required to expend funds to implement the



update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City expended no funds in FY 2015-16 and anticipates
spending an estimated $202 during FY 2016-17 with respect to such requirements.

J- Jurisdictional Urban Runoff Management Program Update. In compliance

with Provision F.2 of the Regional Permit, the City must updaté its Jurisdictional Urban
Runoff Program (“JRMP”) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated
$467 during FY 2016-17 with respect to such requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to
periodically appear before the RWQCB, as requested by the Board, to provide progress
reports on the implementation of the WQIP and JRMPs. Such presentations would
require the City and its staff to conduct research, meet with or confer with other South
Orange County Permittees, write materials for distribution at the meeting and other

activities. The City was assessed no funds for this requirement in FY 2015-16. I am



informed and believe and therefore state that the assessment to the City of this

requirement to date is apprbximately $173 during FY 2016-17, which represents the

City’s share of an appearance on behalf of it and other copermittees by the County of

Orange.

8. I am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the
Municipal Water District of .Orange County’s (“MWDOC”) rebate programs. I am informed and.
believe and therefore state that the funds received from Measure M2, Met and MWDOC’s
programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some element of
City matching funds. The City has not received any such funds for the purpose of funding any
portion of the new and/or enhanced programs/activities described in this Declaration. Thus, to
.the extent that these funds are available with respect to the requirements set forth in the Regional
Permit, such funds do not provide offsetting savings that result in no net costs to the City nor do
they provide any additional revenue in an amount sufficient to fund the cost of the state mandates
and therefore would not fully recompense the City for such requirements.

9. I am informed and believe and therefore state that I am not aware of any authority

to assess a fee or tax which the City would have the discretion to impose under California law to
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recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate. |

10. I am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only a\-Iailable source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 19" day of August 2016 at Rancho Santa Margarita, California.

I declare under penalty of perjury under the laws of the State of California that the

et
Ehab Maximous

Public Works Director/City Engineer
City of Rancho Santa Margarita, California

foregoing is true and correct.
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DECLARATION OF TOM BONIGUT

FOR CITY OF SAN CLEMENTE



DECLARATION OF TOM BONIGUT ON BEHALF OF THE CITY OF SAN

CLEMENTE IN SUPPORT OF TEST CLAIM

I, Tom Bonigut, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of San Clemente (hereafter, “City’) as the Deputy
Public Works Director, I have knowledge of the City’s sources of funding for the programs and
activities set forth in this declaration.

3. 1 have held my current position for approximately 7 years. My duties include
providing management and oversight of the City’s Environmental (Surface Water Quality and
recycling), Traffic & Transportation, Land Development Engineering, and Public Works
Inspection programs.

4, I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (*2013 Permit”™), as amended by Order No. R9-2015-0001
(“Amended Permit™) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”™), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-

2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (“2009



Permit”).

6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees™), which permit became effective on April 1,
2015. I am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY™) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of the Regional

Permit requires the City to strictly comply with Receiving Water Limitations.
Provision A.3 of the Regional Permit requires the City to strictly comply with effluent
limitations. Compliance with the receiving water limitations of Provision A.2 and the
effluent limitations of Provision A.3 of the Regional Permit will require the City to

significantly increase its existing resource commitments to develop, administer and



maintain a multitude of costly new program elements. Meeting those requirements
would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (“BMPs™), including potentially the construction and
operation of treatment control BMPs in the City. Required activities also include
conducting studies and investigations, planning and implementing new program
activities (research, meetings, stakeholder coordination, etc.), and monitoring,
assessing, reporting on, and modifying programs as necessary to achieve and
maintain compliance with receiving water limitations. Projects required may include
additional BMPs, retrofitting projects, stream and/or habitat rehabilitation projects,
adjustments to jurisdictional nnoff management programs and other programs,
These efforts may include City staffing, materials and supplies, as well as contract
work. The South Orange County Permittees also have retained consultants to assist in
addressing these requirements, and the City is required, under a cost-sharing
agreement, to pay a portion of the costs of such consultants. The total eventual cost
of carrying out new and expanded programs at a level sufficient to meet those
standards is not currently known. However, I am informed and believe and therefore
state that efforts required to address such standards have resulted in a cost sharing
assessment to the City of $23,431 in Fiscal Year (“FY™) 2015-16 and an estimated
assessment during FY 2016-17 of $20,619.

. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the Regional
Permit require the City to strictly comply with the numeric effluent limitations of the

Revised Total Maximum Daily Load for Indicator Bacteria, Project I -~ Twenty



Beaches and Creeks in the San Diego Region, The efforts to attain such limitations
will require studies and investigations, new programs for BMPs (including research,
meetings, stakeholder coordination, efc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials
and supplies, as well as contract work. The South Orange County Permittees have
retained consultants to assist in developing the TMDL and related programs, and the
City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. I am informed and believe and therefore state that the City expended
$33,782 in FY 2014-15 and $28,624 in FY 2015-16. 1 estimate an expenditure of
approximately $30,000 in FY 2016-17 with respect to such requirements,

. Water Quality Improvement Plan. Provisions A.4, B, and F of the Regional Permit
require the South Orange County Permittees, including the City, to develop,
implement, and update a water quality improvement plan (“WQIP”). To comply with
these Provisions, the South Orange County Permittees, including the City, must
expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan
and implement new program activities (research and development of required
deliverables, meetings, stakeholder coordination, public cutreach and workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to
maintain compliance with each WQIP. These costs may also include City staffing,
materials and supplies, and contract work. The South Orange County Permittees have
retained consultants to assist in developing a WQIP, and the City is required, under a

cost-sharing agreement, to pay a portion of the costs of such consultants. As part of



the cost-sharing, the City was assessed $23,430 in FY 2015-16 and anticipates an
assessment of an estimated $18,744 in FY 2016-17. Also, ] am informed and believe
and therefore state that the City has itself expended $4,100 in FY 2014-15 and
$19,000 in FY 2015-16 in City staff time and other internal expenses. | am further
informed and believe and therefore state that the City anticipates spending an
estimated $5,000 during FY 2016-17 with respect to such requirements.

. Alternative Compliance Requirements. Provision B.3.c. of the Regional Permit
provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must
undertake certain additional requirements in conjunction with the development of
their WQIP. To comply with these provisions, the City must expend funds to conduct
studies and investigations, plan and implement new program activities (research and
development of required deliverables, meetings, stakeholder coordination, public
outreach and workshops, etc.), identify and implement annual milestones, conduct
analysecs regarding the ability of identified water quality strategies to meet numeric
goals and to monitor, assess, report on and modify these programs as necessary.
These efforts may include City staffing, materials and supplies, as well as contract
work. The South Orange County Permittees have retained consultants to assist in
developing these programs, and the City is required, under a cost-sharing agreement,
to pay a portion of the costs of such consultants. As part of that cost-sharing, I am
informed and believe and therefore state that the City expended no funds in FY 2015-
16 and anticipates spending an estimated $1,874 during FY 2016-17 with respect to

such requirements,



€.

Hydromodification Management BMP Requirements. Provision E.3.c.(2) of the

Regional Permit requires the South Orange County Permittees, including the City, to
ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving
waters. This work includes modeling and studies, planning and implementation of
new program activities, and monitoring, assessment, reporting and modifying
programs as required. The South Orange County Permittees have retained
consultants to assist in the update of their existing Hydromodification Management
Plan to implement these new requirements, and the City is required to pay a portion
of the cost of those consultants through a cost-sharing agreement. As part of that
cost-sharing, I am informed and believe and therefore state that the City was assessed
no funds in FY 2015-16 and anticipates an assessment of an estimated $2,811 during
FY 2016-17 with respect to such requirements. In addition, I am informed and
believe and therefore state that the City spent $5,000 in FY 2014-15, $2,000 in FY
2015-16 and anticipates spending an estimated $2,000 in FY 2016-17 in City staff
time and other internal expenses with respect to such requirements.

BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit requires the

South Orange County Permittees, including the City, to update their BMP Design
Manual (termed “Model Water Quality Management Plan” in Orange County) with
specific criteria and procedures. To comply with the Regional Permit’s stricter onsite
requirements for Priority Development Projects, the South Orange County Permittees,

including the City, must expend resources to update the Model Water Quality



Management Plan to include revised standards, procedures, and criteria required by
the Regional Permit. The City must collaborate with other South Orange County
Permittees to update the regional Model Water Quality Management Plan for
submission concurrent with each WQIP, and then develop its own local Model Water
Quality Management Plan to institute the minimum standards of the regional Manual.
This effort requires costs to plan and implement new program requirements (research
and development of required deliverables, meetings, stakeholder coordination, public
outreach and training workshops, etc.), and to monitor, assess, report on, and modify
these programs as necessary to maintain compliance with Provision E.3.d. The South
Orange County Permittees, including the City, have retained consultants to assist in
updating the regional Model Water Quality Management Plan. The City is required to
pay a portion of such costs pursuant to a cost-sharing agreement. The City also will
be required to fund development of the City’s local Water Quality Management Plan.
I am informed and believe and therefore state that the City was assessed $847 in FY
2015-16 and anticipates an assessment of an estimated $846 during FY 2016-17 with
respect to such requirements. In addition, I am informed and believe and therefore
state that the City will spend an estimated $1,500 during FY 2016-17 in City staff
time and other internal expenses with respect to such requirements,

. Residential Inspection Program. Provisions E.5.a and E.5.¢ of the Permit require the
City to develop and implement a residential inspection program. To comply with
these Provisions, the City must expend resources to develop, administer and maintain
a new program to comply with the Regional Permit’s residential inspection

requirements. These costs include those to conduct studies and investigations



(mapping, modeling, pilot studies, etc.), to plan and implement inspection and
enforcement activities (research and development of program approaches,
modification of ordinances, development of forms and tracking systems, meetings,
public outreach and workshops, etc.) and to monitor, assess, report on, and modify
programs as necessary to maintain compliance with Provision E.5.a. and E.5.c. These
costs may include City staffing, materials and supplies, and contract work. Iam
informed and believe and therefore state that the City was assessed no funds in FY
2015-16 or FY 2016-17 with respect to such requirements. 1 anticipate spending an
estimated $4,000 during FY 2016-17 in City staff time and other internal expenses
with respect to such requirements.

. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional Permit requires

the South Orange County Permittees, including the City, to develop and implement a
program to retrofit existing development and rchabilitate streams within existing
development. To comply with these Provisions, the South Orange County Permittees,
including the City, must expend funds to develop, administer, and maintain a new
program to comply with the Regional Permit's retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for
implementation, to conduct project design and engineering, to coordinate with
regulatory agencies, to engage in outreach and coordination with stakeholders and
project partners, to acquire and manage project funding, and to monitor, assess, report

on, and modify these programs as necessary to maintain compliance with Provision



E.5.e. These costs may include City staff resources, materials and supplies, and
contract work. The South Orange County Permittees, including the City, have
retained consultants to undertake screening for existing development retrofit and
stream rehabilitation project opportunities. The City is required to pay a portion of the
cost of such consultants through a cost-sharing agreement. I am informed and believe
and therefore state that the City was assessed no funds in FY 2015-16 and anticipates
an assessment of an estimated $2,343 during FY 2016-17 with respect to such
requirements. In addition, I anticipate spending an estimated $2,000 during FY 2016-
17 in City staff time and other internal expenses with respect to such requirements.
Enforcement Response Plan. Provision E.6 of the Regional Permit requires
development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County
Permittees, including the City, have retained legal counsel to undertake an update of
the existing Enforcement Consistency Guide to ensure its conformance with the
requirements in Provision E.6. The City is required to pay a portion of the cost of this
update through a cost-sharing agreement. The City also will be required to expend
funds to implement the update through training of staff and other implementation
activities. I am informed and believe and therefore state that the City was assessed no
funds in FY 201516 and anticipates an assessment of an estimated $275 during FY
2016-17 with respect to such requirements, In addition, the City anticipates spending
an estimated $5,000 during FY 2016-17 in City staff time and other internal expenses

with respect to such requirements.



J-

Jurisdictional Urban Runoff Management Program Update. In compliance with
Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban

Runoff Program (“JRMP”) document in FY 2016-17. The City must also submit
updates to its JRMP, with the supporting rationale for the modifications, either in the
WQIP Annual Report required pursuant to Provisions F.3.b.(3) or as part of the
Report of Waste Discharge required pursuant to Provision F.5.b. These requirements
will require the expenditure of funds to conduct meetings and draft correspondence to
coordinate content development with staff; develop, distribute, and revise draft
content; and monitor, assess, report on, and modify programs and activities as
necessary to maintain compliance with the Regiona! Permit. These costs may include
requirements for City employee staffing, materials and supplies, and contract work. I
am informed and believe and therefore state that the City was assessed no funds in
FY 2015-16 and anticipates an assessment of an estimated $635 during FY 2016-17
with respect to such requirements. In addition, the City anticipates spending an
estimated $6,000 during FY 2016-17 in City staff time and other internal expenses
with respect to such requirements.

Progress Report Presentations. Provision F.3.a of the Regional Permit requires the

Permittees for each Watershed Management Area, including the City, to periodically
appear before the RWQCRB, as requested by the Board, to provide progress reports on
the implementation of the WQIP and JRMPs. Such presentations would require the
City and its staff to conduct research, meet with or confer with other South Orange
County Permittees, write materials for distribution at the meeting and other activities.

The City was assessed no funds for this requirement in FY 2015-16. [ am informed
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and believe and therefore state that the assessment to the City of this requirement to
date is approximately $234 during FY 2016-17, which represents the City’s share of
an appearance on behalf of it and other copermiittees by the County of Orange. [ also
am informed and believe that the City would spend an additional $2,000 in FY 2016-
17 in City staff time and other internal expenses with respect to such requirements.

8. T am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the
Municipal Water District of Orange County’s (“MWDOQC”) rebate programs. 1 am informed and
believe and therefore state that the funds received from Measure M2, Met and MWDOC’s
programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some clement of
City matching funds. The City also as an existing stormwater fee program, approved by the
City’s electorate and which expires in 2020, at which time its continuation and/or increase will
be subject to voter approval. Further, the proceeds from the assessment do not fully recompense
the City for the cost of complying with the provisions of the Regional Permit described in this
Declaration. The storm water fee program, approved by the electorate, did not anticipate the
increased program costs resulting from the challenged Regional Permit provisions described in

this Declaration. Thus, to the extent that these funds are available with respect to the
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requirements set forth in the Regional Permit, such funds do not provide offsetting savings that
result in no net costs to the City nor do they provide any additional revenue in an amount
sufficient to fund the cost of the state mandates and therefore would not fully recompense the
City for such requirements.

9. I am informed and believe and therefore state that [ am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10.  I'am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11.  Iam further informed and believe and therefore state that, subject to the sources
identified in Paragrﬁph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 19" day of August 2016 at San Clemente, California.

I declare under penalty of perjury under the laws of the State of California that the

%/W

Tom Bonigut
Deputy Public Works Director

foregoing is true and correct,
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DECLARATION OF BENJAMIN SIEGEL

FOR CITY OF SAN JUAN CAPISTRANO



DECLARATION OF BENJAMIN SIEGEL ON BEHALF OF THE CITY OF SAN JUAN

CAPISTRANO IN SUPPORT OF TEST CLAIM

I, Benjamin Siegel, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for
matters set forth herein on information and belief, and as to those matters I believe them to be
true, and if called upon to testify, I could and would competently testify to the matters set forth
herein under oath.

2. I am employed by the City of San Juan Capistrano (hereafter, “City”) as the City
Manager. 1 have knowledge of the City’s sources of funding for the programs and activities set
forth in this declaration.

3. I have held my current position for approximately six months. My duties include
overseeing all departments in the City, including the Public Works Department and its
stormwater management duties.

4. I have reviewed relevant portions of the California Regional Water Quality
Control Board, San Diego Region (“RWQCB”) Order No. R9-2013-0001 (NPDES No.
CAS0109266) issued on May 8, 2013 (“2013 Permit”), as amended by Order No. R9-2015-0001
(“Amended Permit”) and Order No. R9-2015-0100 (“Second Amended Permit”) (collectively,
“Regional Permit”), and I am familiar with such portions of the requirements of the Regional
Permit.

5. I have also reviewed and am familiar with relevant portions of Order No. R9-
2009-0002 (NPDES CAS0108740) issued by the RWQCB on December 16, 2009 (*2009

Permit™).



6. Based on my understanding of the requirements of the 2009 Permit and the
Regional Permit, I understand that the Regional Permit requires the Permittees to perform
various new activities unique to local government not required by the 2009 Permit or federal law
and/or perform requirements at higher levels of service than that required by the 2009 Permit or
federal law. I am informed and believe and therefore state that on February 11, 2015, the
RWQCB amended the 2013 Permit to extend coverage to the cities of south Orange County
(including the City), the County of Orange and the Orange County Flood Control District
(collectively, “South Orange County Permittees”), which permit became effective on April 1,
2015. I am further informed and believe and therefore state that on November 18, 2015, the
RWQCB adopted the Second Amended Permit to extend coverage to municipalities in Riverside
County and to impose additional new and increased mandates on the South Orange County
Permittees, including the City, which amendment became effective on January 7, 2016. The City
first incurred costs to comply with the Regional Permit and its new and expanding mandates
during fiscal year (“FY”) 2014-15.

7. These new and enhanced mandates set forth in the Regional Permit include the
following:

a. Receiving Water Limitations and Effluent Limitations. Provision A.2 of

the Regional Permit requires the City to strictly comply with Receiving Water
Limitations. Provision A.3 of the Regional Permit requires the City to strictly comply
with effluent limitations. Compliance with the receiving water limitations of Provision
A.2 and the effluent limitations of Provision A.3 of the Regional Permit will require the
City to significantly increase its existing resource commitments to develop, administer

and maintain a multitude of costly new program elements. Meeting those requirements



would require a significant expansion of all existing program activities, including
construction and/or implementing or expanding structural and non-structural “best
management practices” (*BMPs”), including potentially the construction and operation of
treatment control BMPs in the City. Required activities also include conducting studies
and investigations, planning and implementing new program activities (research,
meetings, stakeholder coordination, etc.), and monitoring, assessing, reporting on, and
modifying programs as necessary to achieve and maintain compliance with receiving
water limitations. Projects required may include additional BMPs, retrofitting projects,
stream and/or habitat rehabilitation projects, adjustments to jurisdictional runoff
management programs and other programs. These efforts may include City staffing,
materials and supplies, as well as contract work. The South Orange County Permittees
also have retained consultants to assist in addressing these requirements, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. The total eventual cost of carrying out new and expanded programs at a
level sufficient to meet those standards is not currently known. However, I am informed
and believe and therefore state that efforts required to address such standards have
resulted in a cost sharing assessment to the City of $33,563 in Fiscal Year (“FY”") 2015-
16 and an estimated assessment during FY 2016-17 of $51,833.

b. Beaches and Creeks TMDL. Provision A.3.b. and Attachment E of the

Regional Permit require the City to strictly comply with the numeric effluent limitations
of the Revised Total Maximum Daily Load for Indicator Bacteria, Project I — Twenty
Beaches and Creeks in the San Diego Region. The efforts to attain such limitations will

require studies and investigations, new programs for BMPs (including research,



meetings, stakeholder coordination, etc.), monitoring, assessment and potential
modification of program elements. These efforts may include City staffing, materials and
supplies, as well as contract work. The South Orange County Permittees have retained
consultants to assist in developing the TMDL and related programs, and the City is
required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of the cost-sharing, the City was assessed $20,184 in FY 2014-15,
$18,627 in FY 2015-16 and anticipates an assessment of $38,689 in FY 2016-17. In
addition, the City spent an additional $14,427 in FY 2015-16 with respect to such
requirements.

c. Water Quality Improvement Plan. Provisions A.4, B, and F of the

Regional Permit require the South Orange County Permittees, including the City, to
develop, implement, and update a water quality improvement plan (“WQIP”). To
comply with these Provisions, the South Orange County Permittees, including the City,
must expend resources to develop, administer, and maintain new programs for the WQIP.
These expenditures include costs needed to conduct studies and investigations, plan and
implement new program activities (research and development of required deliverables,
meetings, stakeholder coordination, public outreach and workshops, etc.), and to monitor,
assess, report on, and modify these programs as necessary to maintain compliance with
each WQIP. These costs may also include City staffing, materials and supplies, and
contract work. The South Orange County Permittees have retained consultants to assist
in developing a WQIP, and the City is required, under a cost-sharing agreement, to pay a
portion of the costs of such consultants. As part of the cost-sharing, the City was

assessed $14,936 in FY 2015-16 and anticipates an assessment of an estimated $11,948
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in FY 2016-17. In addition, the City spent $3,550 in FY 2015-16 and anticipates
spending $3,841 in FY 2016-17 with respect to such requirements.

d. Alternative Compliance Requirements. Provision B.3.c. of the Regional

Permit provides that if the South Orange County Permittees, including the City, wish to
avoid immediate liability for exceedances of water quality standards they must undertake
certain additional requirements in conjunction with the development of their WQIP. To
comply with these provisions, the City must expend funds to conduct studies and
investigations, plan and implement new program activities (research and development of
required deliverables, meetings, stakeholder coordination, public outreach and
workshops, etc.), identify and implement annual milestones, conduct analyses regarding
the ability of identified water quality strategies to meet numeric goals and to monitor,
assess, report on and modify these programs as necessary. These efforts may include
City staffing, materials and supplies, as well as contract work. The South Orange
County Permittees have retained consultants to assist in developing these programs, and
the City is required, under a cost-sharing agreement, to pay a portion of the costs of such
consultants. As part of that cost-sharing, I am informed and believe and therefore state
that the City expended no funds in FY 2015-16 and anticipates spending an estimated
$1,194 during FY 2016-17 with respect to such requirements.

e. Hydromodification Management BMP Requirements. Provision E.3.c.(2)

of the Regional Permit requires the South Orange County Permittees, including the City,
to ensure that Priority Development Projects either avoid critical sediment yield areas or
implement measures that allow critical coarse sediment to be discharged to receiving

waters. This work includes modeling and studies, planning and implementation of new



program activities, and monitoring, assessment, reporting and modifying programs as
required. The South Orange County Permittees have retained consultants to assist in the
update of their existing Hydromodification Management Plan to implement these new
requirements, and the City is required to pay a portion of the cost of those consultants
through a cost-sharing agreement. As part of that cost-sharing, I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $1,792 during FY 2016-17 with respect to such
requirements.

f. BMP Design Manual. Provisions E.3.d and F.2.b of the Regional Permit

requires the South Orange County Permittees, including the City, to update their BMP
Design Manual (termed “Model Water Quality Management Plan” in Orange County)
with specific criteria and procedures. To comply with the Regional Permit’s stricter
onsite requirements for Priority Development Projects, the South Orange County
Permittees, including the City, must expend resources to update the Model Water Quality
Management Plan to include revised standards, procedures, and criteria required by the
Regional Permit. The City must collaborate with other South Orange County Permittees
to update the regional Model Water Quality Management Plan for submission concurrent
with each WQIP, and then develop its own local Model Water Quality Management Plan
to institute the minimum standards of the regional Manual. This effort requires costs to
plan and implement new program requirements (research and development of required
deliverables, meetings, stakeholder coordination, public outreach and training workshops,
etc.), and to monitor, assess, report on, and modify these programs as necessary to

maintain compliance with Provision E.3.d. The South Orange County Permittees,



including the City, have retained consultants to assist in updating the regional Model
Water Quality Management Plan. The City is required to pay a portion of such costs
pursuant to a cost-sharing agreement. The City also will be required to fund development
of the City’s local Water Quality Management Plan. [ am informed and believe and
therefore state that the City was assessed $563 in FY 2015-16 and anticipates an
assessment of an estimated $563 during FY 2016-17 with respect to such requirements.

g. Residential Inspection Program. Provisions E.5.a and E.5.c of the Permit

require the City to develop and implement a residential inspection program. To comply
with these Provisions, the City must expend resources to develop, administer and
maintain a new program to comply with the Regional Permit’s residential inspection
requirements. These costs include those to conduct studies and investigations (mapping,
modeling, pilot studies, etc.), to plan and implement inspection and enforcement
activities (research and development of program approaches, modification of ordinances,
development of forms and tracking systems, meetings, public outreach and workshops,
etc.) and to monitor, assess, report on, and modify programs as necessary to maintain
compliance with Provision E.5.a. and E.5.c. These costs may include City staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 or FY 2016-17 with respect to such
requirements. In addition, the City spent $1,056 in FY 2015-16 and anticipates spending
$6,400 in FY 2016-17 with respect to such requirements.

h. Retrofit and Rehabilitation Program. Provision E.5.e of the Regional

Permit requires the South Orange County Permittees, including the City, to develop and

implement a program to retrofit existing development and rehabilitate streams within



existing development. To comply with these Provisions, the South Orange County
Permittees, including the City, must expend funds to develop, administer, and maintain a
new program to comply with the Regional Permit’s retrofit and stream rehabilitation
requirements. This includes funds needed to conduct studies and investigations
(mapping, modeling, etc.), to plan and implement program activities (identification,
evaluation, and prioritization of candidate projects), to select projects for implementation,
to conduct project design and engineering, to coordinate with regulatory agencies, to
engage in outreach and coordination with stakeholders and project partners, to acquire
and manage project funding, and to monitor, assess, report on, and modify these
programs as necessary to maintain compliance with Provision E.5.e. These costs may
include City staff resources, materials and supplies, and contract work. The South Orange
County Permittees, including the City, have retained consultants to undertake screening
for existing development retrofit and stream rehabilitation project opportunities. The City
is required to pay a portion of the cost of such consultants through a cost-sharing
agreement. [ am informed and believe and therefore state that the City was assessed no
funds in FY 2015-16 and anticipates an assessment of an estimated $1,493 during FY
2016-17 with respect to such requirements.

1. Enforcement Response Plan. Provision E.6 of the Regional Permit

requires development and implementation by the City of an Enforcement Response Plan
intended to describe the applicable approaches and options for enforcing local legal
authority for ensuring water quality protection. The South Orange County Permittees,
including the City, have retained legal counsel to undertake an update of the existing

Enforcement Consistency Guide to ensure its conformance with the requirements in



Provision E.6. The City is required to pay a portion of the cost of this update through a
cost-sharing agreement. The City also will be required to expend funds to implement the
update through training of staff and other implementation activities. I am informed and
believe and therefore state that the City was assessed no funds in FY 2015-16 and
anticipates an assessment of an estimated $183 during FY 2016-17 with respect to such

requirements.

j- Jurisdictional Urban Runoff Management Program Update. In compliance
with Provision F.2 of the Regional Permit, the City must update its Jurisdictional Urban
Runoff Program (“JRMP”’) document in FY 2016-17. The City must also submit updates
to its JRMP, with the supporting rationale for the modifications, either in the WQIP
Annual Report required pursuant to Provisions F.3.b.(3) or as part of the Report of Waste
Discharge required pursuant to Provision F.5.b. These requirements will require the
expenditure of funds to conduct meetings and draft correspondence to coordinate content
development with staff; develop, distribute, and revise draft content; and monitor, assess,
report on, and modify programs and activities as necessary to maintain compliance with
the Regional Permit. These costs may include requirements for City employee staffing,
materials and supplies, and contract work. I am informed and believe and therefore state
that the City was assessed no funds in FY 2015-16 and anticipates an assessment of an
estimated $422 during FY 2016-17 with respect to such requirements. In addition, the
City anticipates spending an additional $14,080 in FY 2016-17 with respect to such
requirements.

k. Progress Report Presentations. Provision F.3.a of the Regional Permit

requires the Permittees for each Watershed Management Area, including the City, to



periodically appear before the RWQCB, as requested by the Board, to provide progress

reports on the implementation of the WQIP and JRMPs. Such presentations would

require the City and its staff to conduct research, meet with or confer with other South

Orange County Permittees, write materials for distribution at the meeting and other

activities. The City was assessed no funds for this requirement in FY 2015-16. I am

informed and believe and therefore state that the assessment to the City of this
requirement to date is approximately $149 during FY 2016-17, which represents the

City’s share of an appearance on behalf of it and other copermittees by the County of

Orange.

8. I am informed and believe and therefore state that I am not aware of any state,
federal or regional funds that are or will be available to pay for any of these new and/or enhanced
programs/activities, with the exception of the Orange County Measure M2 Environmental
Cleanup Program, which is a countywide competitive grant program that offers funding for
transportation-related water quality programs, and other competitive grant programs and limited
rebate programs, such as Metropolitan Water District’s (“Met”) funding programs and the
Municipal Water District of Orange County’s (“MWDOC”) rebate programs. I am informed and
believe and therefore state that the funds received from Measure M2, Met and MWDOC’s
programs, would, if received, pay only for a portion of the expected costs required by the
Regional Permit. Additionally, I am informed and believe and therefore state that projects
employing Measure M2 funds, Met funds, and MWDOC funds also require some element of
City matching funds. The City has not received any such funds. Thus, to the extent that these
funds are available with respect to the requirements set forth in the Regional Permit, such funds

do not provide offsetting savings that result in no net costs to the City nor do they provide any
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additional revenue in an amount sufficient to fund the cost of the state mandates and therefore
would not fully recompense the City for such requirements.

9. I am informed and believe and therefore state that I am not aware of any authority
to assess a fee or tax which the City would have the discretion to impose under California law to
recover any portion of these new and/or enhanced programs/activities without a vote of the
affected electorate.

10. I am further informed and believe and therefore state that the City cannot recoup
the costs of any of the programs described above by imposing fees.

11. I am further informed and believe and therefore state that, subject to the sources
identified in Paragraph 8, the only available source to pay for the above-described new and/or
enhanced programs/activities is the City’s General Fund.

Executed this 22)_({ day of August 2016 at San Juan Capistrano, California.

I declare under penalty of perjury under the laws of the State of California that the

7

foregoing is true and correct.

s
nj émm//SL el /

"L City Manager
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. R9-2013-0001,
AS AMENDED BY ORDER NOS. R9-2015-0001 AND R9-2015-0100
NPDES NO. CAS0109266

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES) PERMIT
AND WASTE DISCHARGE REQUIREMENTS FOR
DISCHARGES FROM THE MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s)
DRAINING THE WATERSHEDS WITHIN THE SAN DIEGO REGION

The San Diego County Copermittees in Table 1a are subject to waste discharge
requirements set forth in this Order.

Table 1a. San Diego County Copermittees

City of Carlsbad City of Oceanside

City of Chula Vista City of Poway

City of Coronado City of San Diego

City of Del Mar City of San Marcos

City of El Cajon City of Santee

City of Encinitas City of Solana Beach

City of Escondido City of Vista

City of Imperial Beach County of San Diego

City of La Mesa San Diego County Regional Airport Authority
City of Lemon Grove San Diego Unified Port District
City of National City

The Orange County Copermittees in Table 1b are subject to waste discharge requirements
set forth in this Order.

Table 1b. Orange County Copermittees'

City of Aliso Viejo City of Rancho Santa Margarita

City of Dana Point City of San Clemente

City of Laguna Beach City of San Juan Capistrano

City of Laguna Hills City of Laguna Woods

City of Laguna Niguel County of Orange

City of Mission Viejo Orange County Flood Control District

! While not listed in Table 1b., the City of Lake Forest remains a Copermittee under this Order until the later effective date of this
Order or the effective date of Santa Ana Water Board Tentative Order No. R8-2015-0001. Thereafter, the City of Lake Forest will no
longer be considered a Copermittee under this Order because its Phase | MS4 discharges will be regulated by the Santa Ana Water
Board pursuant to Water Code section 13228 designation. The requirements of this Order that apply to the City of Lake Forest for
the duration of this Order, however, are described in Finding 29 and Footnote 2 to Table B-1.
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Order No. R9-2013-0001 Page 1 of 138

As amended by Order No. R9-2015-0001 Amended February 11, 2015
and Order No. R9-2015-0100 Amended November 18, 2015
. FINDINGS

The California Regional Water Quality Control Board, San Diego Region (San Diego
Water Board), finds that:

JURISDICTION

1. MS4 Ownership or Operation. Each of the Copermittees owns or operates an
MS4, through which it discharges storm water and non-storm water into waters of
the U.S. within the San Diego Region. These MS4s fall into one or more of the
following categories: (1) a medium or large MS4 that services a population of greater
than 100,000 or 250,000 respectively; or (2) a small MS4 that is "interrelated" to a
medium or large MS4; or (3) an MS4 which contributes to a violation of a water
quality standard; or (4) an MS4 which is a significant contributor of pollutants to
waters of the U.S.

2. Legal and Regulatory Authority. This Order is issued pursuant to section 402 of
the federal Clean Water Act (CWA) and implementing regulations (Code of Federal
Regulations [CFR] Title 40, Part 122 [40 CFR 122]) adopted by the United States
Environmental Protection Agency (USEPA), and chapter 5.5, division 7 of the
California Water Code (CWC) (commencing with section 13370). This Order serves
as an NPDES permit for discharges from MS4s to surface waters. This Order also
serves as waste discharge requirements (WDRs) pursuant to article 4, chapter 4,
division 7 of the CWC (commencing with section 13260).

The San Diego Water Board has the legal authority to issue a regional MS4 permit
pursuant to its authority under CWA section 402(p)(3)(B) and 40 CFR
122.26(a)(1)(v). The USEPA also made it clear that the permitting authority, in this
case the San Diego Water Board, has the flexibility to establish system- or region-
wide permits (55 Federal Register [FR] 47990, 48039-48042). The regional nature
of this Order will ensure consistency of regulation within watersheds and is expected
to result in overall cost savings for the Copermittees and San Diego Water Board.

The federal regulations make it clear that the Copermittees need only comply with
permit conditions relating to discharges from the MS4s for which they are operators
(40 CFR 122.26(a)(3)(vi)). This Order does not require the Copermittees to manage
storm water outside of their jurisdictional boundaries, but rather to work collectively
to improve storm water management within watersheds.

3. CWA NPDES Permit Conditions. Pursuant to CWA section 402(p)(3)(B), NPDES
permits for storm water discharges from MS4s must include requirements to
effectively prohibit non-storm water discharges into MS4s, and require controls to
reduce the discharge of pollutants in storm water to the maximum extent practicable
(MEP), and to require other provisions as the San Diego Water Board determines
are appropriate to control such pollutants. This Order prescribes conditions to assure
compliance with the CWA requirements for owners and operators of MS4s to
effectively prohibit non-storm water discharges into the MS4s, and require controls
to reduce the discharge of pollutants in storm water from the MS4s to the MEP.
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4. CWA and CWC Monitoring Requirements. CWA section 308(a) and 40 CFR
122.41(h),(j)-(I) and 122.48 require that NPDES permits must specify monitoring and
reporting requirements. Federal regulations applicable to large and medium MS4s
also specify additional monitoring and reporting requirements in 40 CFR
122.26(d)(1)(iv)(D), 122.26(d)(1)(v)(B), 122.26(d)(2)(i)(F), 122.26(d)(2)(iii)(D),
122.26(d)(2)(iv)(B)(2) and 122.42(c). CWC section 13383 authorizes the San Diego
Water Board to establish monitoring, inspection, entry, reporting and recordkeeping
requirements. This Order establishes monitoring and reporting requirements to
implement federal and State requirements. This Order also includes requirements
for the Orange County Copermittees to participate in, and together with South
Orange County Wastewater Authority and Orange County Health Care Agency,
share responsibility for implementing the unified approach to beach water quality
monitoring and assessment program set forth in the October 2014 report,
Workgroup Recommendation for a Unified Beach Water Quality Monitoring and
Assessment Program in South Orange County, issued pursuant to CWC section
13383 in the San Diego Water Board December 5, 2014 Letter Directive.

5. Total Maximum Daily Loads. CWA section 303(d)(1)(A) requires that “[e]ach state
shall identify those waters within its boundaries for which the effluent limitations are
not stringent enough to implement any water quality standard applicable to such
waters.” The CWA also requires states to establish a priority ranking of impaired
water bodies known as Water Quality Limited Segments and to establish Total
Maximum Daily Loads (TMDLs) for such waters. This priority list of impaired water
bodies is called the Clean Water Act Section 303(d) List of Water Quality Limited
Segments, commonly referred to as the 303(d) List. The CWA requires the 303(d)
List to be updated every two years.

TMDLs are numerical calculations of the maximum amount of a pollutant that a
water body can assimilate and still meet water quality standards. A TMDL is the
sum of the allowable loads of a single pollutant from all contributing point sources
(waste load allocations or WLAs) and non-point sources (load allocations or LAs),
background contribution, plus a margin of safety. Discharges from MS4s are point
source discharges. The federal regulations (40 CFR 122.44(d)(1)(vii)(B)) require
that NPDES permits incorporate water quality based effluent limitations (WQBELSs)
developed to protect a narrative water quality criterion, a numeric water quality
criterion, or both, consistent with the assumptions and requirements of any available
WLA for the discharge. Requirements of this Order implement the TMDLs
established by the San Diego Water Board or USEPA as of the date this Order was
amended in 2015. This Order establishes WQBELs consistent with the assumptions
and requirements of all available TMDL WLAs assigned to discharges from the
Copermittees’ MS4s.

6. Non-Storm Water Discharges. Pursuant to CWA section 402(p)(3)(B)(ii), this

Order requires each Copermittee to effectively prohibit discharges of non-storm
water into its MS4. Nevertheless, non-storm water discharges into and from the
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MS4s continue to be reported to the San Diego Water Board by the Copermittees
and other persons. Monitoring conducted by the Copermittees, as well as the 303(d)
List, have identified dry weather, non-storm water discharges from the MS4s as a
source of pollutants causing or contributing to receiving water quality impairments in
the San Diego Region. The federal regulations (40 CFR 122.26(d)(2)(iv)(B)(1))
require the Copermittees to have a program to prevent illicit discharges to the MS4.
The federal regulations, however, allow for specific categories of non-storm water
discharges or flows to be addressed as illicit discharges only where such discharges
are identified as sources of pollutants to waters of the U.S.

7. In-Stream Treatment Systems. Pursuant to federal regulations (40 CFR
131.10(a)), in no case shall a state adopt waste transport or waste assimilation as a
designated use for any waters of the U.S. Authorizing the construction of a runoff
treatment facility within a water of the U.S., or using the water body itself as a
treatment system or for conveyance to a treatment system, would be tantamount to
accepting waste assimilation as an appropriate use for that water body. Runoff
treatment must occur prior to the discharge of runoff into receiving waters.
Treatment control best management practices (BMPs) must not be constructed in
waters of the U.S. Construction, operation, and maintenance of a pollution control
facility in a water body can negatively impact the physical, chemical, and biological
integrity, as well as the beneficial uses, of the water body.

DISCHARGE CHARACTERISTICS AND RUNOFF MANAGEMENT

8. Point Source Discharges of Pollutants. Discharges from the MS4s contain waste,
as defined in the CWC, and pollutants that adversely affect the quality of the waters
of the state. A discharge from an MS4 is a “discharge of pollutants from a point
source” into waters of the U.S. as defined in the CWA. Storm water and non-storm
water discharges from the MS4s contain pollutants that cause or threaten to cause a
violation of surface water quality standards, as outlined in the Water Quality Control
Plan for the San Diego Basin (Basin Plan). Storm water and non-storm water
discharges from the MS4s are subject to the conditions and requirements
established in the Basin Plan for point source discharges.

9. Potential Beneficial Use Impairment. The discharge of pollutants and/or
increased flows from MS4s may cause or threaten to cause the concentration of
pollutants to exceed applicable receiving water quality objectives and impair or
threaten to impair designated beneficial uses resulting in a condition of pollution,
contamination, or nuisance.

10.Pollutants Generated by Land Development. Land development has created and
continues to create new sources of non-storm water discharges and pollutants in
storm water discharges as human population density increases. This brings higher
levels of car emissions, car maintenance wastes, municipal sewage, pesticides,
household hazardous wastes, pet wastes, and trash. Pollutants from these sources
are dumped or washed off the surface by non-storm water or storm water flows into
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1.

and from the MS4s. When development converts natural vegetated pervious ground
cover to impervious surfaces such as paved highways, streets, rooftops, and parking
lots, the natural absorption and infiltration abilities of the land are lost. Therefore,
runoff leaving a developed area without BMPs that can maintain pre-development
runoff conditions will contain greater pollutant loads and have significantly greater
runoff volume, velocity, and peak flow rate than pre-development runoff conditions
from the same area.

Runoff Discharges to Receiving Waters. The MS4s discharge runoff into lakes,
drinking water reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons,
the Pacific Ocean, and tributaries thereto within the eleven hydrologic units
comprising the San Diego Region. Historic and current development makes use of
natural drainage patterns and features as conveyances for runoff. Rivers, streams
and creeks in developed areas used in this manner are part of the Copermittees’
MS4s regardless of whether they are natural, anthropogenic, or partially modified
features. In these cases, the rivers, streams and creeks in the developed areas of
the Copermittees’ jurisdictions are both an MS4 and receiving water. Numerous
receiving water bodies and water body segments have been designated as impaired
by the San Diego Water Board pursuant to CWA section 303(d).

12.Pollutants in Runoff. The most common pollutants in runoff discharged from the

MS4s include total suspended solids, sediment, pathogens (e.g., bacteria, viruses,
protozoa), heavy metals (e.g., cadmium, copper, lead, and zinc), petroleum products
and polynuclear aromatic hydrocarbons, synthetic organics (e.g., pesticides,
herbicides, and PCBs), nutrients (e.g., nitrogen and phosphorus), oxygen-
demanding substances (e.g., decaying vegetation, animal waste), detergents, and
trash. As operators of the MS4s, the Copermittees cannot passively receive and
discharge pollutants from third parties. By providing free and open access to an
MS4 that conveys discharges to waters of the U.S., the operator essentially accepts
responsibility for discharges into the MS4 that it does not prohibit or otherwise
control. These discharges may cause or contribute to a condition of pollution or a
violation of water quality standards.

13.Human Health and Aquatic Life Impairment. Pollutants in runoff discharged from

the MS4s can threaten and adversely affect human health and aquatic organisms.
Adverse responses of organisms to chemicals or physical agents in runoff range
from physiological responses such as impaired reproduction or growth anomalies to
mortality. Increased volume, velocity, rate, and duration of storm water runoff
greatly accelerate the erosion of downstream natural channels. This alters stream
channels and habitats and can adversely affect aquatic and terrestrial organisms.

14.Water Quality Effects. The Copermittees’ water quality monitoring data submitted

to date documents persistent exceedances of Basin Plan water quality objectives for
runoff-related pollutants at various watershed monitoring stations. Persistent toxicity
has also been observed at several watershed monitoring stations. In addition,

bioassessment data indicate that the majority of the monitored receiving waters have
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Poor to Very Poor Index of Biological Integrity (IBI) ratings. These findings indicate
that runoff discharges are causing or contributing to water quality impairments, and
are a leading cause of such impairments in the San Diego Region. Non-storm water
discharges from the MS4s have been shown to contribute significant levels of
pollutants and flow in arid, developed Southern California watersheds, and
contribute significantly to exceedances of applicable receiving water quality
objectives.

15.Non-Storm Water and Storm Water Discharges. Non-storm water discharges
from the MS4s are not considered storm water discharges and therefore are not
subject to the MEP standard of CWA section 402(p)(3)(B)(iii), which is explicitly for
“Municipal ... Stormwater Discharges (emphasis added)” from the MS4s. Pursuant
to CWA 402(p)(3)(B)(ii), non-storm water discharges into the MS4s must be effectively
prohibited.

16.Best Management Practices. Waste and pollutants which are deposited and
accumulate in MS4 drainage structures will be discharged from these structures to
waters of the U.S. unless they are removed. These discharges may cause or
contribute to, or threaten to cause or contribute to, a condition of pollution in
receiving waters. For this reason, pollutants in storm water discharges from the
MS4s can be and must be effectively reduced in runoff by the application of a
combination of pollution prevention, source control, and treatment control BMPs.
Pollution prevention is the reduction or elimination of pollutant generation at its
source and is the best “first line of defense.” Source control BMPs (both structural
and non-structural) minimize the contact between pollutants and runoff, therefore
keeping pollutants onsite and out of receiving waters. Treatment control BMPs
remove pollutants that have been mobilized by storm water or non-storm water
flows.

17.BMP Implementation. Runoff needs to be addressed during the three major
phases of development (planning, construction, and use) in order to reduce the
discharge of storm water pollutants to the MEP, effectively prohibit non-storm water
discharges, and protect receiving waters. Development which is not guided by water
quality planning policies and principles can result in increased pollutant load
discharges, flow rates, and flow durations which can negatively affect receiving
water beneficial uses. Construction sites without adequate BMP implementation
result in sediment runoff rates which greatly exceed natural erosion rates of
undisturbed lands, causing siltation and impairment of receiving waters. Existing
development can generate substantial pollutant loads which are discharged in runoff
to receiving waters. Retrofitting areas of existing development with storm water
pollutant control and hydromodification management BMPs is necessary to address
storm water discharges from existing development that may cause or contribute to a
condition of pollution or a violation of water quality standards.

18.Water Quality Improvements. Since 1990, the Copermittees have been
developing and implementing programs and BMPs intended to effectively prohibit
non-storm water discharges to the MS4s and control pollutants in storm water
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discharges from the MS4s to receiving waters. As a result, several water body /
pollutant combinations have been de-listed from the CWA Section 303(d) List, beach
closures have been significantly reduced, and public awareness of water quality
issues has increased. The Copermittees have been able to achieve improvements
in water quality in some respects, but significant improvements to the quality of
receiving waters and discharges from the MS4s are still necessary to meet the
requirements and objectives of the CWA.

19.Long Term Planning and Implementation. Federal regulations require municipal
storm water permits to expire 5 years from adoption, after which the permit must be
renewed and reissued. The San Diego Water Board recognizes that the
degradation of water quality and impacts to beneficial uses of the waters in the San
Diego Region occurred over several decades. The San Diego Water Board further
recognizes that a decade or more may be necessary to realize demonstrable
improvement to the quality of waters in the San Diego Region. This Order includes
a long term planning and implementation approach that will require more than a
single permit term to complete.

WATER QUALITY STANDARDS

20.Basin Plan. The San Diego Water Board adopted the Water Quality Control Plan
for the San Diego Basin (Basin Plan) on September 8, 1994, that designates
beneficial uses, establishes water quality objectives, and contains implementation
programs and policies to achieve those objectives for receiving waters addressed
through the plan. The Basin Plan was subsequently approved by the State Water
Resources Control Board (State Water Board) on December 13, 1994. Subsequent
revisions to the Basin Plan have also been adopted by the San Diego Water Board
and approved by the State Water Board. Requirements of this Order implement the
Basin Plan.

The Basin Plan identifies the following existing and potential beneficial uses for
inland surface waters in the San Diego Region: Municipal and Domestic Supply
(MUN), Agricultural Supply (AGR), Industrial Process Supply (PROC), Industrial
Service Supply (IND), Ground Water Recharge (GWR), Contact Water Recreation
(REC1), Non-contact Water Recreation (REC2), Warm Freshwater Habitat
(WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare,
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH),
Hydropower Generation (POW), and Preservation of Biological Habitats of Special
Significance (BIOL). The following additional existing and potential beneficial uses
are identified for coastal waters of the San Diego Region: Navigation (NAV),
Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine Habitat
(MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), Spawning,
Reproduction, and/or Early Development (SPWN), and Shellfish Harvesting
(SHELL).

FINDINGS



Order No. R9-2013-0001 Page 7 of 138
As amended by Order No. R9-2015-0001 Amended February 11, 2015
and Order No. R9-2015-0100 Amended November 18, 2015

21.0cean Plan. The State Water Board adopted the Water Quality Control Plan for
Ocean Waters of California, California Ocean Plan (Ocean Plan) in 1972 and
amended it in 1978, 1983, 1988, 1990, 1997, 2000, and 2005. The State Water
Board adopted the latest amendment on October 16, 2012 and it became effective
on August 19, 2013. The Ocean Plan is applicable, in its entirety, to point source
discharges to the ocean. Requirements of this Order implement the Ocean Plan.

The Ocean Plan identifies the following beneficial uses of ocean waters of the state
to be protected: Industrial water supply; water contact and non-contact recreation,
including aesthetic enjoyment; navigation; commercial and sport fishing; mariculture;
preservation and enhancement of designated Areas of Special Biological
Significance; rare and endangered species; marine habitat; fish spawning and
shellfish harvesting.

22.Sediment Quality Control Plan. On September 16, 2008, the State Water Board
adopted the Water Quality Control Plan for Enclosed Bays and Estuaries — Part 1
Sediment Quality (Sediment Quality Control Plan). The Sediment Quality Control
Plan became effective on August 25, 2009. The Sediment Quality Control Plan
establishes: 1) narrative sediment quality objectives for benthic community
protection from exposure to contaminants in sediment and to protect human health,
and 2) a program of implementation using a multiple lines of evidence approach to
interpret the narrative sediment quality objectives. Requirements of this Order
implement the Sediment Quality Control Plan.

23.National Toxics Rule and California Toxics Rule. USEPA adopted the National
Toxics Rule (NTR) on December 22, 1992, and later amended it on May 4, 1995 and
November 9, 1999. About forty criteria in the NTR applied in California. On May 18,
2000, USEPA adopted the California Toxics Rule (CTR). The CTR promulgated
new toxics criteria for California and, in addition, incorporated the previously adopted
NTR criteria that were applicable in the state. The CTR was amended on February
13, 2001. These rules contain water quality criteria for priority pollutants.

24. Antidegradation Policy. This Order is in conformance with the federal
Antidegradation Policy described in 40 CFR 131.12, and State Water Board
Resolution No. 68-16, Statement of Policy with Respect to Maintaining High Quality
Waters in California. Federal regulations at 40 CFR 131.12 require that the State
water quality standards include an antidegradation policy consistent with the federal
policy. The State Water Board established California’s antidegradation policy in
State Water Board Resolution No. 68-16. State Water Board Resolution No. 68-16
incorporates the federal antidegradat