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STATEMENT OF DECISION

The Commission on State Mandates (Commission) adopted this statement of decision and
parameters and guidelines amendment on consent during a regularly scheduled hearing on

September 28, 2012.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article X111 B, section 6 of the California Constitution, Government Code

section 17500 et seq., and related case law.



COMMISSION FINDINGS
Chronology
12/21/2011  Department of Finance filed a request to amend parameters and guidelines

01/18/2012  Commission staff issued a notice of complete filing and schedule for comments
issued

06/14/2012  Draft staff analysis and proposed parameters and guidelines amendment issued
09/11/2012  Proposed statement of decision and parameters and guidelines amendment issued
l. Summary of the Mandate

The consolidated programs were enacted in 1984 and 1985 as the state’s response to federal
legislation (Individuals with Disabilities Education Act, or IDEA) that guarantees to disabled
pupils, including those with mental health needs, the right to receive a free and appropriate
public education, including psychological and other mental health services, designed to meet the
pupil’s unique educational needs. Under federal law, a state’s educational agency is responsible
for meeting the IDEA requirements. However, states have the option under federal law to assign
responsibility for the provision of mental health or other related services to other local agencies.’
Thus, the test claim statutes (codified in chapter 26.5 of the Government Code by AB 3632,
beginning with section 7560) shifted to counties the responsibility and funding of the mental
health services required by the IDEA and identified in a pupil’s individualized education plan
(IEP).

On October 26, 2006, the Commission consolidated the parameters and guidelines for the
Handicapped and Disabled Students, Handicapped and Disabled Students I1, and Seriously
Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health Services programs for
claiming costs beginning in fiscal year 2006-2007. The consolidated parameters and guidelines
were last amended in July 2010 to correct language in Section V1 of the parameters and
guidelines, dealing with the record retention requirements unique to the Seriously Emotionally
Disturbed (SED) Pupils: Out-of-State Mental Health Services program.

On December 21, 2011, the Department of Finance requested that these parameters and
guidelines be amended to reflect AB 114, a budget trailer bill enacted on June 30, 2011, to end
reimbursement for the consolidated program on June 30, 2011.2

AB 114 (Stats. 2011, ch. 43)

AB 114 eliminates the test claim statutory requirements for counties, shifts the responsibilities of
providing mental health services required by a pupil’s IEP to school districts, and continues the
funding for educationally related mental health services to pupils.* AB 114 amended the test
claim statutes as follows:

120 U.S.C. section 1412(a)(11) and (a)(12).
2 Exhibit B.
3 Exhibit A.

* The floor analysis on AB 114, prepared by the Assembly on June 28, 2011, states the
following:



e Section 32 amended Government Code section 7572, by eliminating former
subdivision (c), which stated the following: “Psychotherapy and other mental health
assessments shall be conducted by qualified mental health professionals as specified in
regulations developed by the State Department of Mental Health, in consultation with the
State Department of Education, pursuant to this chapter.” Section 32 also amended
former subdivision (e) by eliminating the requirement for the local education agency to
invite the county mental health professional to meet with the IEP team whenever mental
health services are considered for inclusion in the IEP team.

e Sections 33-38, 41, 42, 43, 48, 49, and 51 added a subdivision to Government Code
sections 7572.5, 7572.55, 7576, 7576.2, 7576.3, 7576.5, 7586.5, 7586.6, and 7586.7, and
Welfare and Institutions Code sections 5701.3, 5701.6, and 18356.1 to state the
following: “This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes operative on or
before January 1, 2012, deletes or extends the dates on which it becomes inoperative and
is repealed.”

e Section 40 amended Government Code section 7585, which addresses an agency’s failure
to provide services required under an IEP. The bill eliminated references to mental
health services provided by counties under Government Code section 7576.

e Section 44 repealed Government Code section 7588, which provided that “This chapter
shall become operative on July 1, 1986, except Section 7583, which shall become
operative on January 1, 1985.”

e Section 47 amended Welfare and Institutions Code section 5651 to eliminate former
subdivision (a)(2), which provided that the annual county mental health services
performance contract shall include assurances “that the county shall provide the mental
health services required by Chapter 26.5 (commencing with Section 7570) of Division 7
of Title 1 of the Government Code and will comply with all requirements of that
chapter.”

Section 55 of the bill also directs the Departments of Education and Mental Health to modify or
repeal the joint regulations adopted to implement the program that are no longer supported by
statute.” These regulations are located in Title 2, sections 60000 et seq., and are considered the

Amend and repeals various sections of the Education, Government, and Welfare
and Institutions code to repeal the state AB 3632 mandate program, which
mandated counties to provide mental health services to students with disabilities.
This mandate was suspended due to the veto of funding for the AB 3632 mandate
in the 2010-2011 budget by Governor Schwarzenegger. As a result of this
elimination, responsibility for educationally related mental health services, as
required by federal law for student[s] with disabilities, is permanently shifted to
schools. Pursuant to federal law, local educational agencies are required to update
the Individualized Education Plan of each child that will experience a change in
services as a result of this shift of responsibility.

> AB 114, section 55 states the following:



“meat” of the program. The regulations are included in the consolidated parameters and
guidelines for reimbursement. Section 60000 introduces the regulatory requirements by stating
the following:

The provisions of this chapter shall implement Chapter 26.5, commencing with
Section 7570, of Division 7 of Title 1 of the Government Code relating to
interagency responsibilities for providing services to pupils with disabilities. This
chapter applies to the State Departments of Mental Health, Health Services,
Social Services, and their designated local agencies, and the California
Department of Education, school districts, county offices, and special education
local plan areas.

Following the enactment of AB 114, working group meetings and webinars with school districts
were conducted by the Department of Education to help transition the provision of psychological
and other mental health services to school districts. The webinar documents state that the Title 2
regulations related to the test claim statutes are no longer supported by statute and will need to be
readopted, amended and adopted, or repealed.® As of this date, however, the regulations still
exist in the California Code of Regulations.

1. Commission Findings

The request to amend the parameters and guidelines for this consolidated program raises a couple
of legal issues. Although the enabling statutes for the program have been amended by the

(a) Itis the intent of the Legislature that the State Department of Education and the
appropriate departments within the California Health and Human Services Agency
modify or repeal regulations that are not longer supported by statute due to the
amendments in Sections . . . 32 to 44, inclusive, Sections 47 to 49, inclusive, and
Section 51 of this act.

(b) The State Department of Education and the appropriate departments within the
California Health and Human Services Agency shall review regulations to ensure the
appropriate implementation of educationally related mental health services required
by the federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) and Sections . . . 32 to 44, inclusive, Sections 47 to 49, inclusive, and Section 51
of this act.

(c) The State Department of Education and the appropriate departments within the
California Health and Human Services Agency may adopt regulations to implement
Sections . . . 32 to 44, inclusive, Sections 47 to 49, inclusive, and Section 51 of this
act. The adoption, amendment, repeal, or readoption of a regulation authorized by
this section is deemed to address an emergency, for purposes of Sections 11346.1 and
11349.6 of the Government Code, and the State Department of Education and the
appropriate departments within the California Health and Human Services Agency
are hereby exempted, for this purpose, from the requirements of subdivision (b) of
Section 11346.1 of the Government Code, the 180-day period, as applicable to the
effective period of an emergency regulatory action and submission of specified
materials to the Office of Administrative Law, is hereby extended to one year.

® Exhibit D.



Legislature to become inoperative and, thus, no longer imposing a state-mandated program
beginning July 1, 2011, the regulations that implement the program have not yet been amended
or repealed and still exist in the California Code of Regulations. Thus, the issue is whether
counties continue to be mandated by the state to comply with the regulations in Title 2,

sections 60000 et seq. For the reasons below, the Commission finds that the activities required
by sections 60000, et seq., and included in the consolidated parameters and guidelines, no longer
impose a reimbursable state-mandated program pursuant to article X111 B, section 6.

Government Code sections 11340, et seq., governs the rulemaking process. Government Code
section 11342.2 states that “no regulation adopted is valid or effective unless consistent and not
in conflict with the statute and reasonably necessary to effectuate the purpose of the statute.”
Thus, state agencies do not have the discretion to promulgate a regulation that is inconsistent
with the governing statute. Administrative regulations that alter or amend the statute or enlarge
or impair its scope are void and not effective. ’

AB 114 repealed and made inoperative the statutes that originally shifted the provision of
psychotherapy and other mental health treatment services for pupils based on their IEPs to
counties. Although the regulations in Title 2, sections 60000, et seq., were valid when
promulgated by the Departments of Education and Mental Health, the regulatory requirements
imposed on counties now conflict with the enabling statutes. Therefore, the requirements
imposed on counties are not in effect pursuant to Government Code section 11342.2, and the test
claim regulations no longer constitute a state-mandated program on counties.

Furthermore, AB 114 was intended to implement changes made in the Budget Act for fiscal year
2011-2012 and its plain language makes inoperative the test claim statutes beginning

July 1, 2011. Therefore, the Commission finds that the consolidated mandated program ends on
June 30, 2011, and that counties are no longer eligible to claim reimbursement for these
programs beginning July 1, 2011.

The proposed parameters and guidelines amendment adds language to the title, Section |
Summary, and Section 111 Period of Reimbursement to clarify that effective July 1, 2011, the
consolidated mandated program is no longer reimbursable.

1. Conclusion

The Commission hereby adopts this statement of decision and the parameters and guidelines
amendment to end reimbursement, for the Handicapped and Disabled Students, Handicapped
and Disabled Students I1, and Seriously Emotionally Disturbed (SED) Pupils: Out-of-State
Mental Health Services programs effective July 1, 2011.

’ Ontario Community Foundation, Inc. v. State Bd. of Equalization (1984) 35 Cal.3d 811,
816-817; Woods v. Superior Court (1981) 28 Cal.3d 668, 678.
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