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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: I No. 98-TC-04, amended by 01-TC-03 

Amended to add: 

Education Code Section 39006 (now 5 172 15.5); 
Statutes 1996, Chapter 509 

Filed on July 22, 1998 
SEQ.; CALIFORNIA CODE OF 
REGULATIONS. TITLE 2. DIVISION 2. 

Acquisition of Agricultural Land for a School Site 

STATEMENT OF DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 17500 ET 

Education Code Sections 172 13.1, and 172 15.5 1 CHAPTER 2.5. ARTICLE 7 
(former 5 39006); Statutes 1996, Chapter 509; 
Statutes 1999, Chapter 1002; Statutes 2000, 1 (Adopted on Seitember 30, 2004) 

Chapters 135 and 443. I 
Filed on September 18,2001 I 
By Brentwood Union School District, Claimant I 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

/O -1-2 oaf- 
PAULA HIGASHI, ecutive Director Date 



BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN R E  TEST CLAIM ON: 1 No. 98-TC-04, amended by 01-TC-03 

Amended to add: 

Education Code Section 39006 (now § 17215.5); 
Statutes 1996, Chapter 509 

Filed on July 22, 1998 
SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DMSION 2, 

Acquisition of Agricultural Land for a School Site 

STATEMENT OF DECISION PURSUANT TO 
GOVEIXNMENT CODE SECTION 17500 ET 

Filed on September 18,2001 I 

Education Code Sections 17213.1, and 1721 5.5 
(former 5 39006); Statutes 1996, Chapter 509; 
Statutes 1999, Chapter 1002; Statutes 2000, 
Chapters 13 5 and 443. 

By Brentwood Union School District, Claimant i 
STATEMENT OF DECISION 

CHAPTER 2.5, ARTICLE 7 

(Adopted on September 30, 2004) 

The Commission on State Mandates (Comnlission) heard and decided this test claim during a 
regularly scheduled hearing on September 30,2004. David Scribner, representing Schools 
Mandate Group, appeared on behalf of the claimant, Brentwood Union School District. 
Susan Geanacou, Blake Johnson, and Walt Schaff appeared on behalf of the Department of 
Finance (DOF). 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article Xm B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Commission adopted the staff analysis at the hearing by a vote of 5-0. 

BACKGROUND 
Test claim legislation: The amended test claim includes claims made under two separate sections 
of the Education Code. 

Education Code section 172 15.5' requires that prior to acquiring property for "a new schoolsite 
in an area designated . . . for agricultural use and zoned for agricultural production, the governing 
board of a school district shall make all of the following findings:" 

a That the district has "notified and consulted" with the local zoning agency (city andlor 
county) that has jurisdiction over the proposed school site; and, 

' Former Education Code section 39006 enacted by Statutes 1996, chapter 509, was renumbered 
to section 1721 5.5 by Statutes 2000, chapter 135, between the time of the original and amended 
test claim filings. 
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That the final selection has been evaluated "based on all factors affecting the public 
interest and not limited to selection on the basis of the cost of the land," and, 

That the district will "attempt to minimize any public health and safety issue resulting 
from the neighboring agricultural uses,. . . " 

The California Farm Bureau sponsored the test claim legislation because restrictions imposed on 
pesticide use on agricultural land bordering schools resulted in a net loss of profitable land from 
the neighboring parcel. The spoilsor argued that school districts locate schools in agricultural 
areas often, and that the intent of the legislation is not to stop siting schools in these areas, but 
rather to, ". . . requiie dialogue and exchange of information between the school district and the 
city or county when a school is proposed for an agricultural area."2 

Education Code section 17213.13 requires that if a school district wishes to apply for state funds 
under the Leroy F. Greene School Facilities Act of 1998, it must perform a number of specified 
activities. The Leroy I?. Greene School Facilities Act established a new state program in which 
the State Allocation Board would provide state per pupil funding for new school facilities 
construction and school facilities modernization. The act included Proposition 1 A, passed by 
voters in November 1998, that authorized the sale of $9.2 billion in general obligation bonds for 
K-12 schools ($6.7 billion) and higher educational facilities ($2.5 billion.) The proposition also 
limited, with some exceptions, the fees school districts could levy on developers and 
homeowners to finance school facilities. The activities required by section 17213.1 include the 
following: 

1) Prior to acquiring the site, the school district must contract with an environmental assessor5 
(assessor) to supervise the preparation of, and sign, a Phase I environmental assessment6 or 
the school district may choose to forgo a Phase I assessment and proceed directly to a 
preliminary endangerment assessment7 

Senate Committee on Education, Analysis of Assembly Bill No. 1724 (1 995-96 Reg. Sess.) as 
amended June 12, 1996, page 2. 

Education Code section 17213.1 was amended by Statutes 2001, chapter 865 and Statutes 2002, 
chapter 935 subsequent to the amended test claim filing to make public review voluntary under 
subdivisions (a)(6)(A)-(a)(7). 

40ffice of the Legislative Analyst, analysis of Proposition 1 A, Class Size Reduction 
Kindergarten-University Public Education Facilities Bond Act of 1998, pages 3-4. 
~http://www.lao.ca.gov/ballot/l998/1A~11~1998.htm~ [as of July 19,20041. 

Defined by Education Code section 17210, subdivision (b). 

Defmed by Education Code section 172 10, subdivision (g). 

Defined by Education Code section 17210, subdivision (h), as an "activity that is performed to 
determine whether current or past hazardous material management practices or waste 
managemeilt practices have resulted in a release or threatened release of hazardous materials, or 
whether naturally occurring hazardous materials are present, which pose a threat to children's 
health, children's learning ability, public heath or the environment." 
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2) If the district chooses to complete a Phase I environmental assessment and the assessment 
concludes that further investigation of the site is not necessary the district must then submit 
the assessment to the Department of Toxic Substances Control (DTSC). 

a) If the DTSC finds the assessment sufficient, it will notify the California Department of 
Education (CDE) that the assessment has been approved. 

b) If the DTSC does not find the assessment sufficient, it will instruct the district on what 
steps need to be taken to complete the assessment. 

c) The DTSC may also conclude that a preliminary endangerment assessment is required 
based on the findings of the Phase I environmental assessment. 

3) If the Phase I environmental assessmeilt concludes that further investigation of the site is 
necessary or if the district chooses to forgo a Phase I assessment and to move directly to a 
preliminary endangerment assessment, the district has two options: 

a) it must either contract with an assessor to supervise the preparation of, and sign, a 
preliminary endangerment assessment, or, 

b) it must enter into an agreement with the DTSC to prepare this assessment (including an 
agreement to compensate DTSC for assessment costs). 

4) The preliminary endangerment assessment shall conclude EITHER: 

a) further investigation is not required; or, 

b) that a release of hazardous materials has occurred or there is a threat of a release of 
hazardous materials at the site. 

5) The school district must publish notice that the preliminary endangerment assessment has 
been submitted and shall make the assessment available for public review according to 
guidelines provided by subdivision (a)(6).' 

6) The DTSC shall then either find: 

a) that no further study of the site is required; or, 

b) that the preliminary endangerment assessment is not satisfactory and further action is 
necessary; or, 

c) if a release of hazardous materials has been found to have occurred and the district 
wishes to go forward with the project the district must: 

i) prepare a financial analysis of the costs of response action required at the school site; 
and, 

ii) assess the benefits of the site; and, 

iii) obtain approval from the CDE for the site. 

' Since the filing of the amended test claim, Statutes 2001, chapter 865 amended this to make 
public review voluntary under section 172 13.1, subdivisions (a)(6)(A)-(a)(7). 
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Further, section 17213.1 ', subdivision (1 1) states that 'fcosts incurred by the district" may be 
reimbursed in accordance with section 17072.13. Section 17072.13, which is also part of the 
Leroy F. Greene School Facilities Act of 1998, allows for 50% of costs incurred by the district 
during the proposal and siting process to be reimbursed under the act. Section 17213.1 was 
enacted in response to Joint Legislative Audit Committee (JLAC) hearings, held in 1992, which 
concluded that the existing procedures for approval of school site acquisition must be 
"immediately reconfigure[d]. . . to ensure local compliance with the laws." Specifically, the bill 
was in response to the actions of the Los Angeles Unified School District, which a legislative 
committee report alleged requested state approval for at least nine schools with knowledge that 
the sites may have contained toxic c~ntamination.'~ 

School District Facilities: Under current California law, school facilities can be constructed with 
or without state financial assistance. The School Facility Program (SFP) was created in 1998 
under the Leroy F. Greene School Facilities ~ c t "  to administer state funds for school facility 
construction. The SFP was created to streamline the process for receiving state bond money for 
public school facilities construction. The program, which involves the State Allocation Board 
(SAB), Office of Public School Construction (OPSC), the School Facilities Planning Division 
(SFPD) of the CDE and the Division of the State Architect (SA), allocates funding to local 
school districts from statewide genera1 obligation bonds passed by the voters of California. 

The first funding for the SFP came fiom Proposition lA, approved in 1998, which provided 
$6.7 billion for K-12 facilities. The second funding came from Proposition 47, which included 
$11.4 billion for I<-12 facilities. An additional $12.3 billion was added to this fund with the 
passage of Proposition 55 in March 2004. 

A school district wishing to receive state funding submits a funding application package to the 
SFP. The OPSC then reviews and evaluates the package under its regulations and policies. 
Approval of the lans by both the SA and the SFPD are required before the SAB approves the 
apportionment.'' The money is then released to the district, which is required to submit 
expenditure reports to the OPSC, which audits all  allocation^.'^ 
In order to receive the required approval of the CDE, the school district must follow the 
appropriate guidelines under California Code of Regulations, title 5, division 1, chapter 13, 

All statutory references are to the Education Code unless otherwise indicated. 

lo  Conference Report on Senate Bill No. 162 (1999-2000 Reg. Sess.) as amended July 12, 1999, 
page 4. 

' I  This statute (Stats. 1998, ch. 407), among others, is the subject of test claim 02-TC-30, School 
Facilities Funding Requirements. 

The New Construction Program provides 50% state funds for public school projects while the 
Modernization Program provides 60% state funds. 

l 3  See School Facility Program Guidebook. <http:llwww.documents.dgs.ca.govlOPSCl PDF- 
HandbookslSFP-GdBk.pdD [as of July 19,20041. This document is also part of test claim 
02-TC-30, School Facilities Funding Requirements. 
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subchapter 1 . I 4  These regulations include guidelines on site selection,I5 design of education 
facilitiesI6 and procedures for plan approval." 

Claimant's Position 

Claimant contends that the test claim legislation constitutes a reimbursable state-mandated 
program pursuant to article XIII B, section 6 of the California Constitution and Government 
Code 17514. In the original claim, claimant alleges that the test claim legislation requires school 
districts to engage in the following reimbursable state-mandated activities: 

1. Develop and adopt policies and procedures in accordance with Education 
Code section 39006 (now 5 17215.5) for the acquisition of real property for a 
school site. 

2. Train school district personnel regarding the requirements of acquiring real 
property designated as agricultural land. 

3. Evaluate the property based on all factors affecting the public interest, not 
limited to selection based on the cost of the land. 

4. Prior to the commencement of purchasing property for any school site: 

a. research city andor county general plans to determine if the desired 
parcel of land is designated in either document for agricultural use; 
and, 

b. research city andor county zoning requirements to determine if the 
desired parcel of land is zoned for agricultural production. 

5. If the land sought to be purchased by the school district is designated in a city, 
county, or city and county general plan for agricultural use and zoned for 
agricultural production: 

a. notify the city, county, or city and county within which the prospective 
school site is located; and, 

b. consult with the city, county or city and county within which the 
prospective school site is located. 

6. Prepare a report for the governing board that will allow the governing board to 
make the following findings: 

a. the school district has notified and consulted with the city, county, or 
city and county within which the prospective school site is to be 
located; and, 

l4  See School Site Selection and Approval Guide. ~http://www.cde.ca.gov/ls/falsfl 
schoolsiteguide.asp> [as of July 19,20041. 

l5  California Code of Regulations, title 5, section 14010. 

l 6  California Code of Regulations, title 5, section 14030. 

l7  California Code of Regulations, title 5, sections 1401 1 and 14012. 

5 

98-TC-04 & 01-TC-03- Acquisition of Agricultural Land for a School Site 
Statement of Decision 



b. the fmal site selection has been evaluated by the governing board of 
the school district-based on all factors affecting the public interest and 
not limited to selection on the basis of the cost of the land; and, 

c. the school district will attempt to minimize any public health and 
safety issues resulting from the neighboring agricultural uses that may 
affect the pupils and employees at the school site. 

7. Conduct a meeting of the governing board to make the findings required by 
Education Code section 39006 (now 5 17215.5). 

8. Prepare and draft a board resolution with the followiilg findings: 

a. the school district has notified and consulted with the city, county, or 
city and county within which the prospective school site is to be 
located; and, 

b. the final site selection has been evaluated by the governing board of 
the school district based on all factors affecting the public interest and 
not limited to selection on the basis of the cost of the land; and, 

c. the school district will attempt to minimize any public health and 
safety issues resulting from the neighboring agricultural uses that may 
affect the pupils and employees at the school site.I8 

In the amended test claim, claimant states that based on the Department of Finance (DOF) letter 
filed on January 26, 1999,19 the claimant now believes that the following activities "were part of 
prior law and therefore removes them from [the] amended test claim filing:" (3) evaluating the 
property based on all factors, (4) researching city and/or county zoning requirements and current 
use, and (5) notifying the city and/or county within which the site is 10cated.'~ Further, claimant 
amended the test claim to add new alleged state-mandated activities, as follows: 

1) contract with an environmental assessor to supervise the preparation of and sign a 
Phase I environmental assessment of the proposed school site unless the 
governing board decides to proceed directly to a preliminary endangerment 
assessment (5 172 13.1, subd. (a)); or, 

2) if the governing board of the school district decides to proceed directly to a 
preliminary endangerment assessment, the school district shall contract with an 
environmental assessor to supervise the preparation of and sign a preliminary 
endangerment assessment of the proposed school site and enter into an agreement 

I s  Original test claim (98-TC-04), pages 13-14. 

l 9  In a letter dated January 26, 1999, the DOF advised that activities [I] and [2] were 
reimbursable mandates, that activities [3], [4.] and [5] were activities already required by state 
law and therefore not reimbursable mandates and that activities [6], [7] and [&I where not 
required by section 172 15.5 and therefore also not reimbursable mandates. 

20 Amended test claim (01-TC-03), page 7. 
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with the DTSC to oversee the preparation of the preliminary endangerment 
assessment (§ 1721 3.1, subd. (a)(4)).'l 

Claimant commented on the draft staff analysis as follows. Under the Education Code, a school 
district must house and educate all students that establish residency in the district in a manner 
that does not risk the health or safety of its students. Claimant argues that the activities related to 
section 175 15.5 are reimbursable if all discretion is removed fiom the district for siting and 
building a new school. Claimant states that school districts that are grossly overpopulated or 
facing an influx of students due to new development in the districts' boundaries have no choice 
but to build new school sites to house and educate pupils. Under circumstances of gross 
overcrowding in the district, claimant argues, the decision to build a new school site is 
practically compelled. Those districts that face overcrowding and have no choice but to seek out 
agricultural land for building a school site, according to claimant, are mandated to comply with 
section 175 15.5 because there is no discretion afforded the district. Thus, claimant requests 
Commission staff to amend the analysis to include a limited exception to reimburse only those 
districts that can establish they are practically compelled to build a new school site due to 
overpopulation or expected additional development and growth within the district and that the 
only available option is to acquire agricultural land. 

Claimant does not dispute the draft staff analysis conclusions regarding section 172 13.1. 

State Agency Position 

In its January 1999 comments on the original test claim statute ( 5  39006, now 9 17215.5), DOF 
states that the alleged state-mandated activities of developing policies and procedures and 
training staff both appeared to be state-mandated activities of minimal cost. DOF states that the 
alleged state-mandated activities of evaluating the site on all factors and determining if the site is 
zoned for agriculture are already incorporated into state law under Education Code section 
17212. And the requirement that the district notifies and consults with a city and/or county is 
also incorporated into state law under Education Code section 17213, subdivision (b). DOF 
states that since all three are previously required activities they are not new programs or higher 
levels of service. DOF also states that the alleged state-mandated activities of preparing a report, 
holding a meeting, and, passing a resolution, were not required by Education Code section 
1721 5.5. DOF states that section 17215.5 only requires the governing board to make a finding; it 
does not re uire staff to prepare a report, conduct a specific meeting or prepare and pass a 
resolution. ,9 

In its December 2002 comments on the amended test claim statutes ($8 1721 5.5 & 17213. I), 
DOF reiterates its prior statements on policy development and training, stating that both appear 
to be state-mandated activities that impose minimal cost. DOF argues that the newly alleged 
state-mandated activities, such as contracting for a Phase I environmental assessment, and 
contracting for a preliminary endangerment assessment are not state-mandated. DOF points out 
that the entire section 17213.1 begins with "As a condition of receiving funding pursuant to 

21 Amended test claim (01-TC-03) page 16. A different numbering scheme is assigned to these 
activities on pages 9-10 of the amended test claim, but here the numbering scheme on pages 6-7 
is used. 

22 DOF cornments on test claim 98-TC-04, dated January 26, 1999, pages 1-3. 
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Chapter 12.5.. . "23 Therefore, DOF argues that section 172 13.1 sets out the requirements for an 
optional funding source and does not constitute state-mandated activities. 

However, DOF reverses its position on the alleged state-mandated activities of preparing a report 
and a resolution, arguing that although they are not specifically required by the section 17215.5, 
these activities are "reasonable and consistent with the intent of the statute."24 DOF states that, 
in accordance with its previous comments, holding a meeting is not specifically required by 
section 17215.5 and the board could make the required finding at "a regularly scheduled board 
meeting. "25 

Finally, DOF points out that, "[tlhe appropriate period in the State Mandates process for 
identifying reimbursable activities is the Test Claim phase . . . [i]t is inappropriate to transform 
the Parameters and Guidelines phase . . . into a venue for Claimants to seek reimbursement for 
activities they failed to identify in their test claims."26 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6 of the California ~ons t i t u t i on~~  recognizes 
the state constitutional restriction on the powers of local government to tax and spend.28 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XTII B 

A test claiin statute or executive order may impose a reimbursable state program if it 
orders or commands a local agency or school district to engage in an activity or taskn30 In 

-- 

23 Education Code section 172 13.1. 

24 DOF comments on test claim 01-TC-03, dated December 5,2001, page 3. 

25 DOF comments on test claim 01-TC-03, dated December 5,2001, page 2. 

26 DOF comments on test claim 01-TC-03, dated December 5,2001, page 3. 

27 Article XI11 B, section 6 provides: "Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such local government for the costs of such program or 
increased level of service, except that the Legislature may, but need not, provide such subjection 
of funds for the following mandates: (a) Legislative mandates requested by the local agency 
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or 
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders of regulations 
initially implementing legislation enacted prior to January 1, 1975." 

28 Department of Finance v. Commission on State Mandates (Kern High School District) (2003) 
30 Cal.4th 727, 735. 

29 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 

30 Long Beach Unfled School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 

98-TC-04 & 01-TC-03- Acquisition ofAgricultura1 Land for a School Site 
Statement of Decision 



addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of ~ervice .~ '  

The courts have defined a "program" subject to article XI11 By section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.32 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le a1 requirement in effect immediately before the enactment of the test claim 

5 3  legislation. A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."34 Finally, the newly required activity or increased 
level of service must impose costs mandated by the state.35 

The Commission is vested with the exclusive authority to adjudicate disputes over the existence 
of state-mandated programs within the meaning of article Xm By section 6.36 In making its 
decisions, the Commission must strictly construe article XIII By section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."37 

Issue: Do the test claim statutes impose a state-mandated activity on school districts within 
the meaning of article XIII B, section 6? 

The courts have held that article Xm By section 6 was not intended to entitle local agencies and 
school districts to reimbursement for all costs resulting from legislative enactments, but only 
those costs "mandated" by a new program or higher level of service imposed upon them by the 

31 Sun Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(Sart Diego Unzped School Dist.); Lucia Mar Unzped School Dist. v. Honig, (1988) 44 Cal.3d 
830,835 (Lucia Mar). 

32 Sun Diego Unijied School Dist., supra, 33 Cal.4th 859, 874-875; reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46,56; Lucia Mar, supra, 44 
Cal.3d 830, 835. 

33 Sun Diego Unifzed School Dist., supra, 33 Cal.4th 859, 878. Lucia Mar, supra, 44 Cal.3d 830, 
835. 

34 Sun Diego Unifzed School Dist., supra, 33 Cal.4th 859, 878. 

35 County of Fresno v. State of California (1991) 53 Cal.3d 482, 187; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556. 

36 Kinlaw v. State of California (1991) 54 Cal.3d 326,331-334; Government Code sections 
17551 and 17552. 

37 County of Sono~na, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 18 17. 
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state.18 Thus, the issue is whether the test claim statutes impose a state-mandated activity on 
school districts. 

Education Code section 17215.5: This section requires the governing board of a school district 
to make three findings if the board wishes to acquire and build a new school on land zoned for 
agricultural use. The section states that before acquiring land zoned for agricultural use the 
governing board of a school district must find: 

1) that the school district has notified and consulted with the city andlor county 
within which the site is located; and, 

2) that the final site selection has been evaluated by the school governing board 
based on factors other than costs; and, 

3) that the school district will attempt to minimize any public health issue resulting 
fiom neighboring agricultural uses. 

The Commission finds that this section is not subject to article XIII B, section 6 because the 
decisions to construct a new school as well as where to site it are discretionary decisions made 
by the local governing board of a school district. Section 17215.5 does not require the 
acquisition of any land for a school, nor does it specify the type of land to be acquired (including 
land zoned for agricultural use.) 

Although California law does express the intent of the Legislature that public education shall be 
a priority in the state and provided by the state,19 there are no statutes or regulations requiring a 
school district or county board of education to construct school facilities. School districts are 
given the ower by state law to lease 400r purchase41 land for school facilities, to construct school 

4 B  facilities and to establish additional schools in the However, in all of these statutes 
permissive language is used when describing the role of the governing board of the school 
district. In sections 17244 and 17245 the board ". . .is authorized.. ." and section 17342 states 
that the, "governing board of any school, whenever in its judgment it is desirable to do so, may 
establish additional schools in the district." 

California courts have also found that the construction of school facilities within a school district 
is a discretionary decision of the school district. In People v. Oken, the court found that, 
"[wlhere, when or how, if at all, a school district constructs school buildings is a matter within 

38 Lucia Mar., supra, 44 Cal.3d 830, 835; City of San Jose v. State of California, supra, 45 
Cal.App.4th 1802, 1816. 

39 Education Code sections 16001,16701 and 17001. 

40 Education Code sectioil 17244. 

41 Education Code sections 17340 and 35 162. 

42 Education Code sections 17245 and 17340. 

43 Education Code section 17342. 
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the sole competency of its governin board to determine."" This was reiterated in a state 
Attorney General opinion in 1988. 4 8  

With the conventional construction of school facilties, the question of "where, 
when or how, if at all, a school district shall construct a school building is a matter 
within the sole competency of its governing board to determine ." (People v. Oken 
(1958) 159 Cal.App.2d 456,460.) The same is essentially true with the 
construction of a school facility under the Leroy F. Greene State School Building 
Lease-Purchase ~ a w . ~ ~  

This language indicates that all aspects of new school facilities, including when they are 
constructed and if they are constructed at all, is a decision left to local school boards. 

In other'cases the courts have also held that the power to site a school belongs to the local school 
district and not the state. In Town of Atherton v. Superior Court of San Mateo, the court found 
that "[ulnder the statutes . . . the state has expressly granted the power of location to its agencies, 
the school  district^."^^ In City of Santa Clara v. Santa Clara Unijed School District, the court 
found that "the selection of a school site by a school district involves an exercise of legislative 
and discretionary action and may not be challenged as to its wisdom, expediency or 
reasonableness.. . . ,948 

Additionally, there are no statutes that direct school districts where to place schools. Former 
Education Code sections 37000 through 37008 did relate to the specific location of schools, but 
were repealed by Statutes 1989, chapter 1256. Currently, the only section that pertains to state 
agency involvement in school site selection is section 17521. However, section 17521 only 
requires that the CDE create standards for use by school districts in the selection of school sites 
and allows school districts to request advice on the acquisition of a proposed site. 

Therefore, based both on statutes and case law, the decision to acquire land on which to site a 
school and the decision as to which land to acquire are both decisions that are made at the 
discretion of the school district. If a district's decision is discretionary, no state-mandated costs 
will be found. 

In City of Merced v. State of ~ a l i f o r n i a , ~ ~  the court determined that the city's decision to exercise 
eminent domain was discretionary. The court found that no state reimbursement was required 
for loss of goodwill to businesses over which eminent domain was exercised, the court reasoned 
as follows: 

44 People v. Oken (1 958) 1 59, Cal. App.2d 456,460. 

45 "Although Attorney General opinions are not binding, they are entitled to great weight." 
Freedom Newspapers, Inc. v. Orange County Employees Retirement (1993) 6 Cal.4th 829, 832. 

46 71 Opinions Attorney General of California 332, 339 (1988). 

47 Town of Atherton v. Superior Court of San Mateo (1958) 159 Cal.App.2d 417,428. 

48 City of Santa Clara v. Santa Clara Uni$ed School District (1971) 22 Cal.App.3d 152, 161, 
footnote 4. 

49 City ofMerced v. State of California (1984) 153 Cal.App.3d 777, 783. 
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We agree that the Legislature intended for payment of goodwill to be 
discretionary. The above authorities reveal that whether a city or county decides 
to exercise eminent domain is, essentially, an option of the city or county rather 
than a mandate of the state. Theficndamental concept is that the city or county is 
not required to exercise eminent domain. 50 [Emphasis added.] 

In Kern High School ~ i s t r i c t , ~ '  the California Supreme Court found that costs associated with 
ilotices and agendas required by state law were not entitled to reimbursement if the requirements 
for notice and agendas were part of a program in which the school district had chosen to 
participate. In that case, the California Supreme Court affirmed the reasoning of the City of 
Merced case as follows: 

[Tlhe core point articulated by the court in City of Merced is that activities 
undertaken at the option or discretion of a local government entity (that is, actions 
undertaken without any legal compulsion or threat of penalty for nonparticipation) 
do not trigger a state mandate and hence do not require reimbursement of funds - 
even if the local entity is obligated to incur costs as a result of its discretionary 
decision to participate in a particular program or practice.52 

The Supreme Court left undecided whether a reimbursable state mandate "might be found 
in circumstances short of legal compulsion-for example, if the state were to impose a 
substantial penalty (independent of the program h l d s  at issue) upon any local entity that 
declined to participate in a given program."53 As explained below, there is no evidence 
in the record that school districts are "practically compelled" to acquire agricultural land 
to build schools. l l e  test claim statute does not impose a penalty for noncompliance. 

Although the Supreme Court declined to extend the City of Merced holding in a recent case,54 its 
core point stands: there is no state mandate where a local government or school district freely 
undertakes activities at its option. The Commission is not free to disregard the clear statement of 
the California Supreme Court interpreting mandates law. Thus, pursuant to state law, school 
districts remain free to site new schools where they choose. The statutory duties imposed by 
section 17215.5 flow from the decision to site a school on land zoned for agricultural use. Based 
on the Kern High School Dist. case, since this decision is a local discretionary activity, any 
requirements imposed by the state on the local decision do not constitute a reimbursable state 
mandate. 

Claimant argues that the Commission should find a limited exception to*reimburse those districts 
that can establish they are practically compelled to build a new school site due to overpopulation 

50 Bid.  

51  Kern High School District, supra, 30 Cal.4th 727. 

52 Id. at page 742. 

53 Bid. 

54 San Diego Un$ed School Dist., supra, 33 Cal.4th 859, 878. The Court reached its decision on 
alternative grounds not involving the City of Merced rationale. 
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or expected additional development and growth within the district and that the only available 
option is to acquire agricultural land. 

The Commission disagrees because claimant does not submit any evidence as to the existence of 
this situation. The Commission must base its findings on substantial evidence in the record.55 

. . . [Slubstantial evidence has been defined in two ways: first, as evidence of 
ponderable legal significance . . . reasonable in nature, credible, and of solid value 
[citation]; and second, as relevant evidence that a reasonable mind might accept 
as adequate to support a conclusion. [The finding must be supported by] ... all 
relevant evidence in the entire record, considering both the evidence that supports 
the administrative decision and the evidence against it, in order to determine 
whether or not the agency decision is supported by "substantial evidence."56 

Moreover, the Commission's regulations require that all factual evidence be supported by either 
a signed declaration andlor sworn testimony.57 

Since claimant has not submitted evidence describing a situation where a school district meets 
the hypothetical criteria claimant suggests, the record does not support a finding of a state- 
mandated program. Therefore, the Commission finds that section 172 15.5 does not impose a 
state-mandated activity on school districts within the meaning of article XI11 B, section 6. 

Education Code section 17213.1: This section, enacted in 1999, lays out the additional 
requirements5' that school districts must satisfy in order to receive funding from the Leroy F. 
Greene School Facilities Act of 1998.~' It requires school districts to contract for a Phase I 
environmental assessment or if necessary a preliminary endangerment assessment if the school 
district wishes to request state funding for the facility. These requirements specifically address 
the study of new school sites for natural, previous or potential releases of hazardous or toxic 
substances. 

When construing a statute, the Commission, like a court, must ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 

55 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 1 1 Cal.3d 506, 
5 15; Government Code section 17559, subdivision (b). 

56 Desmond V. County of contra Costa (1993) 21 Cal.App.4th 330,335. 

57 California Code of Regulations, title 2, sections 1183.03, subdivision (b)(l) and 1187.5, 
subdivision (b). 

58 Basic requirements for school siting can be found in California Code of Regulations, title 5, 
sections 14001- 140 12 and Education Code section 1725 1. 

59 Section 17072.13 provides that a school district may request up to 50% of the cost of 
implementing this section if it chooses to request funding from the State Funding Program (SFP). 
If a school district qualifies as eligible for financial hardship under section 17075.10 or if the site 
meets the environmental hardship criteria in section 17072.13, subdivision (c)(l), then up to 
100% of this cost can be requested from the SFP. 
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In determining such intent, a court must look first to the words of the statute 
themselves, giving to the language its usual, ordinary import and according 
significance, if possible, to every word, phrase and sentence in pursuance of the 
legislative purpose [citation]. At the same time, we do not consider statutory 
language in isolation [citation]. Instead, we examine the entire substance of the 
statute in order to determine the scope and purpose of the provision, construing its 
words in context and harmonizing its various parts [citation]. Moreover, we read 
every statute with reference to the entire scheme of law of which it is part so that 
the whole may be harmonized and retain effectiveness [c i ta t ion~] .~~ 

Section 1721 3.1 's first sentence states, "As a condition of receiving state funding.. . ." The plain 
meaning of this section is that the requirements in section 1721 3.1 only apply to school districts 
that decide to request funding through the Leroy F. Greene School Facilities Act of 1998. Thus, 
the district's decisioil to seek funds under this act is discretionary and not mandatory. DOF 
alleges that a proximately 58% of districts do not apply for funding under the 1998 Leroy 
Greene Act. 6 P  

As stated above, if a district's decision is discretionary, no state-mandated costs will be found.62 

Therefore, the requirements imposed on the conditional funding from the Leroy F. Greene 
School Facilities Act of 1998 are not state-mandated activities, so section 1721 3.1 is not a 
reimbursable mandate on school districts within the meaning of article Xm B, section 6 of the 
California Constitution. 

CONCLUSION 
The Commissioil finds that the test claim statutes, Education Code sections 17215.5 and 
1721 3.1, do not impose a reimbursable state-mandated program on school districts within the 
meaning of article XIII B, section 6 of the California Constitution and Government Code section 
175 14. This conclusion is based on the following findings: 

1) For Education Code section 1721 5.5, the specified findings the school district must make 
if the proposed school site is on land zoned for agricultural use is not state-mandated 
because the decision to build a school, as well as where to locate it, including the 
acquisition of agricultural land for a school, is a discretionary decision left to local school 
districts by state law. 

2) For Education Code section 172 13.1, the procedures a school district must follow when it 
seeks state funding pursuant to the Leroy Greene School Facilities Act of 1998 
(commencing with Ed. Code, 4 17070.10) are not state-mandated because the school 
district is not required to request state funding under section 172 13.1. 

60 State Farm Mutual Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043. 

61 DOF comments on test claim 01-TC-03, dated December 5,2001, page 2. 

62 Kern High School District, supra, 30 Cal.4th 727,742; City of Merced v. State of California, 
supra, 153 Cal.App.3d 777,783. 

14 

98-TC-04 & 01-TC-03- Acquisition of Agricultural Land for a School Site 
Statement of Decision 



DECLARATION OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

I ain'a resident of the County of Sacramento and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 IYinth Street, Suite 300, 
Sacrainento, Califonlia 95 8 14. 

October 1, 2004, I served the: 

Adopted Statenlent of Decision 
Acquisition of Agricultural Land for a School Site, 98-TC-04 
Brentwood Union School District, Claimant 
Education Code sections 172 13.1, 172 15.5 and 39006 
Statutes 1996, Chapter 509, Statutes 1999, Chapter 1002 and 
Statutes 2000, Chapters 135 and 443 

by placing a true copy thereof in an envelope addressed to: 

Mr. David Scribner 
Schools Mandate Group 
3 1 13 Catalina Island Road 
West Sacramento, CA 95691 

State Agencies and Interested Parties (See attached mailing list); 

and by sealing and depositing said envelope in the United States mail at Sacramento, 
Califonua, with postage thereon fully paid. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is hue and correct. and that this declaration was executed on 
October 1,2004 at Sacramento, Califonlia. 



Original List Date: 91311 998 IMailing Information: Notice of adopted SOD 
Last Updated: 61712004 
List Print Date: 1 0101 12004 Mailing List 
Claim Number: 98-TC-04 

Issue: Acquisition of Argicultural Land for a School Site 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission mailing list is continuously updated as requests are received to include or remove any party or person 
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal. 
Code Regs., tit. 2, § 11 81.2.) 

Mr. Joseph D. Mullender, Jr. 
Attorney at Law Tel: (562) 439-6376 
89 Rivo Alto Canal 
Long Beach, CA 90803 Fax (626) 962-71 02 

Mr. Jim Jaggers 
Centration, Inc. Tel: (91 6) 351-1 050 
121 50 Tributary Point Drive, Suite 140 
Gold River, CA 95670 Fax (916)351-1020 

Mr. David E. Scribner 
Schools Mandate Group 
31-1 3 Catalina Island Road 
West Sacramento, CA 95691 

-- 

Tel: (91 6) 373-1 060 

F a  (916)373-1070 

Ms. Vivian Murai 
Department of To ic  Substances Control Tel: (916) 327-4488 
P.O. BOX 806 (T-01) 
Sacramento, CA 9581 2-0806 Fax (916) 323-5542 

Dr. Carol Berg 
Education Mandated Cost Network Tel: (91 6) 446-751 7 
1121 L Street, Suite 1060 
Sacramento, CA 9581 4 Fax (916) 446-201 1 

Ms. Lucille Ramos 
MAXIMUS Tel: (916) 485-81 02 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 Fax (91 6) 485-01 1 I 

Page: 1 



Mr. William A. Doyle 
San Jose Unified school District 
1 153 El Prado Drive 
San Jose, CA 95120 

Tel: (408) 997-2500 

Fax (408) 997-3171 

Mr. Gerald Shelton 
California Department of Education (E-08) Tel: (91 6) 445-0554 
Fiscal and Administrative Services Division 
1430 N Street, Suite 221 3 Fax (91 6) 327-8306 
Sacramento, CA 95814 

Mr. Jim Spano 
State Controller's Office (B-08) 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Tel: (916) 323-5849 

Fax (91 6) 327-0832 

Ms. Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Tel: (91 6) 727-1 350 

Fax (916) 727-1 734 

Mr. Keith B. Petersen 
SixTen & Associates Tel: (858) 514-8605 
5252 Balboa Avenue, Suite 807 
San Diego, CA 921 17 Fax (858) 514-8645 

Mr. Anthony Murray 
Loeb & Loeb Tel: (31 0) 282-2000 
I01 00 Santa Monica Boulevard 
Los Angeles, CA 90067-41 64 Fax (31 0) 282-2200 

Mr. Steve Shields 
Shields consulting Group, Inc. Tel: (916) 454-7310 
1536 36th Street 
Sacramento, CA 9581 6 Fax (91 6) 454-7312 

Mr. Arthur Palkowitz 
San Diego Unified School District 
41 00 Normal Street, Room 31 59 
San Diego, CA 921 03-8363 

Tel: (619) 725-7565 

Fax (619) 725-7569 

Ms. Annette Chinn 
Cost Recovery Systems Tel: (91 6) 939-7901 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 Fax (91 6) 939-7801 

Page: 2 



txecutrve ulrector 
State Board of Education (E-08) 
721 Capitol Mall, Room 558 
Sacramento, CA 95814 

Tel: (916) 657-5478 

Fax (916) 653-7016 

. Ms. Jeannie Oropeza 
Department of Finance (A-1 5) Tel: (916) 445-0328 
Education Systems Unit 
91 5 L Street, 7th Floor Fax (916) 323-9530 
Sacramento, CA 9581 4 

Mr. Keith 5. Petersen 
SixTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 921 17 

Tel: (858) 514-8605 

Fax: (858) 514-8645 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 987 
Sun City, CA 92586 

Tel: (909) 672-9964 

Fax (909) 672-9963 

Ms. Susan Geanacou 
Department of Finance (A-I 5) Tel: (91 6) 445-3274 
91 5 L Street, Suite 1190 
Sacramento, CA 95814 Fax (916) 324-4888 

Ms. Jesse McGuinn 
Department of Finance (A-I 5) Tel: (91 6) 445-891 3 
915 L Street, 8th Floor 
Sacramento, CA 95814 Fax (916) 327-0225 

Ms. Diana Halpenny 
San Juan Unified School District Tel: (916) 971-7109 
3738 Walnut Avenue 
P.O. Box 477 Fax (91 6) 971-7704 . 
Carmichael. CA 95609-0477 

Ms. Alexandra Condon 
California Teachers Association Tel: (707) 468-7877 
6 Red River Ct 
Sacramento, CA 95831 -3036 Fax 

Mr. Steve Smith 
Steve Smith Enterprises, I nc. Tel: (91 6) 483-4231 
4633 W hitney Avenue, Suite A 
Sacramento, CA 95821 Fax (91 6) 483-1 403 

Page: 3 



Ms. Beth Hunter 
Centration, Inc. 
831 6 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91 730 

Tel: (866) 481-2642 

Fax (866) 481 -5383 

Mr. Michael Havey 
State Controller's Office (B-08) Tel: (916) 445-8757 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax (91 6) 323-4807 
Sacramento, CA 95816 

Ms. Denise Wakefield Claimant 
Brentwood Union School District Tel: (925) 634-1 169 
255 Guthrie Lane 
Brentwood, CA 94513 Fax (925) 634-8583 

Page: 4 


